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PREFACE. 


This work revises ‘‘Ballinger’s Annotated Codes and Statutes of the 
State of Washington,’ published in 1897. The added laws embrace acts 
passed at six regular biennial sessions of the legislature, 1899 to 1909, in- 
clusive, and the extraordinary sessions of the years 1901 and 1909, as well 
as a few earlier enactments that have been discovered to be in force. The 
new annotations cover the decisions reported in Washington Reports, 
volumes 16 to 52, inclusive. 

The Codes of Procedure (Civil, Probate, Justice, and Criminal) in the 
first volume follow the order of arrangement of the earlier work; except 
that the chapters relating to wills, and descent and distribution, have been 
taken from the General Statutes and inserted in the Probate Code, and the 
schedule of taxable fees of officers and witnesses has been inserted in the 
chapter on Costs. No other material changes have been made in this volume, 
except that the preliminary matter, constitutions, and constitutional index have 
been placed in front to avoid confusion with the index and tables. 

Modern methods, and the vast increase in general legislation, require 
an alphabetical arrangement for the general statutes embraced in the sec- 
ond volume. It has been impossible to achieve an entirely satisfactory 
plan. Any alphabetical classification is more or less arbitrary, and should 
be familiarized by users of the book. Accordingly, the heads used are as 
few and as general as possible. Cross-reference heads are employed to 
point the way, but this feature has not been extended to take the place 
of an index. Each general title is preceded by a complete table of con- 
tents, and subdivided when necessary. One who bears these simple points 
in mind will avoid the principal difficulties encountered in the use of a new 
classification. 

Judge Ballinger’s invaluable historical references at the end of each 
section are preserved and the same system adopted for the subsequent 
enactments, except that the Ballinger Code numbers appear in parentheses 
immediately after the current code section numbers, an asterisk indicating 
a later enactment or amendment. His cross-references have also been 
adapted, amplified, and the system extended to the new enactments. 

But few liberties have been taken with Judge Ballinger’s annotations 
to the first fifteen volumes of Washington Reports, but the necessity for 
more condensation, in the work on the subsequent thirty-seven volumes, has 
been recognized, and is obvious from these covers. Much has .necessarily 
been sacrificed to brevity, and it has been exceedingly difficult—I will say 
impossible—to decide where to draw the line to one’s entire satisfaction. 
All citations of current laws, from the earliest times to date, have been 
briefly noted, at the expense of great labor; this being the first attempt 
that has been made to reduce to the same terms the ever-varying citations 
of early acts, re-enactments, and compilations. . 

It has been deemed advisable to print in the form of an appendix, 
with a separate index immediately following, all the old criminal laws 
governing prosecutions for crimes committed prior to June 9, 1909. For 
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convenience in reference, the consecutive numbering of sections has been 
carried through this appendix. The tables of sectional cross-references to 
earlier compilations and session laws hardly need explanation. The tables 
for the session laws include only the acts passed since the publication of 
Ballinger’s Code. 

Mr. E. G. Kreider’s work on the indexes speaks for itself. My thanks 
are due to him for other valuable assistance, and also to Mr. W. L. Sachse, 
and Mr. Robert M. Davis, of the Tacoma Bar, Mr. George R. Biddle of the 
Seattle Bar, and others. 

I cannot take leave of this work without acknowledging my renewed 
appreciation of Judge Ballinger’s original compilation of the laws of the 
Territory and State. It has been my happy purpose to see that none of its 
value should be lost, and it is with pleasure and confidence that I place it 
all anew before an appreciative and indulgent profession and the less dis- 
eriminating general public. ARTHUR REMINGTON. 

Olympia, Wash., January, 1910. 
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PREFACE TO BALLINGER’S ANNOTATED 
CODES AND STATUTES, 1897. 


This work embraces the statute law and codes of the state of Washing- 
ton, as now existing, including all acts of a general nature passed at the 
fifth biennial session of the legislature, of 1897. 

The statute law has been arranged in titles of broad generic significance 
with the purpose of establishing a logical and systematic order for this 
branch of the law, while the codes have been substantially continued in the 
order of arrangement as found in former publications. Commencing with 
the statute law, the sections are numbered throughout the entire work in 
one series, leaving several blank sections between each chapter or article 
for the convenience of future legislation. The matter contained in the 
Code of Civil Procedure, probate, justice’s and criminal codes has not, for 
the most part, been difficult of logical and harmonious compilation, and it 
is believed to present a fairly well-codified system for this branch of the 
law. The statute law has presented many perplexing problems touching 
conflicting, superseded, obsolete and repealed provisions, and where the 
validity of a statute or any part thereof is in doubt, it has been deemed best 
to retain it, without hazarding the possible omission of laws in force, 
although the result may be ever so obnoxious to a general codification. 

Following each section is given a brief historic reference to the legisla- 
tion affecting the same, from the first territorial session of February 28. 
1854, to the last biennial session, of 1897, in chronological order; also a 
comparative reference to codes of other states possessing like provisions. 
This reference clause has been prepared with much labor and care, and 
will, without doubt, meet with grateful favor by the lawyer who desires 
to trace our laws to their original sources, 

An effort has been made to bring all inter-dependent matter together by 
means of cross-references, immediately preceding the annotations under the 
section. The value of such reference table is apparent in a compilation of 
laws which have never been systematically codified. 

The territorial, state and federal decisions have been carefully anno- 
tated and placed under the sections which they interpret. These notes have 
been given with the view of stating, concisely, the point or points adjudi- 
cated under the statute in each case; and in stating the principles enunciated, 
the cases themselves have been consulted rather than the syllabi, and while 
great care has been taken in their preparation, it is not intended that thev 
shall obviate the necessity of reference to the cases themselves for a full 
understanding of the law as declared, but to operate merely as a guide to 
the practitioner. Where they have been deemed pertinent, without over- 
encumbering the work, notes of decisions of other courts have been sub- 
joined interpreting like statutory provisions in other states. 

The constitution of Washington is exhaustively annotated and indexed 
and comparative references given to the constitutions of all the other states 
of the Union. A separate and complete index to the constitution is given in 
connection therewith. 
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The index to the codes and statutes has been prepared with great care, 
recognizing its importance as a means of easy access to the various pro- 
visions of the law, and it is believed that with its comprehensive scope and 
abundant cross-references that no feature of the law should escape the prac- 
titioner. 

A table of sectional references from Hill’s Annotated Codes and Stat- 
utes to the sections of this work is appended. 

Seattle, October, 1897. 
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DECLARATION OF INDEPENDENCE. 


IN CONGRESS, JULY 4, 1776. 


THE UNANIMOUS DECLARATION OF THE THIRTEEN UNITED STATES OF 
AMERICA IN CONGRESS ASSEMBLED. 


When, in the course of human events, it becomes necessary for one people 
to dissolve the political bands which have connected them with another, and 
to assume, among the powers of the earth, the separate and equal station to 
which the laws of nature and of nature’s God entitle them, a decent respect 
to the opinions of mankind requires that they should declare the causes which 
impel them to the separation. 

We hold these truths to be self-evident: That all men are created equal; 
that they are endowed by their Creator with certain inalienable rights; that 
among these are life, liberty, and the pursuit of happiness; that, to secure 
these rights, governments are instituted among men, deriving their just powers 
from the consent of the governed; that, whenever any form of government be- 
comes destructive of these ends, it is the right of the people to alter or to abolish 
it, and to institute new government, laying its foundation on such principles, 
and organizing its powers in such form, as to them shall seem most likely to 
effect their safety and happiness. Prudence, indeed, will dictate that govern- 
ments long established should not be changed for light and transient causes; 
and, accordingly, all experience hath shown that mankind are more disposed to 
suffer, while evils are sufferable, than to right themselves by abolishing the 
forms to which they are accustomed. But when a long train of abuses and 
usurpations, pursuing invariably the same object, evinces a design to reduce 
them under absolute despotism, it is their right, it is their duty, to throw off 
such government, and to provide new guards for their future security. Such 
has been the patient sufferance of these colonies; and such is now the necessity 
which constrains them to alter their former systems of government. The his- 
tory of the present king of Great Britain is a history of repeated injuries and 
usurpations, all having in direct object the establishment of an absolute tyranny 
over these states. To prove this, let facts be submitted to a candid world. 

He has refused his assent to laws the most wholesome and necessary for 
the public good. 

He has forbidden his governors to pass laws of immediate and pressing 
importance, unless suspended in their operation, till his assent should be 
obtained; and, when so suspended, he has utterly neglected to attend to them. 

He has refused to pass other laws for the accommodation of large districts 
of people, unless those people would relinquish the right of representation in 
the legislature,—a right inestimable to them, and formidable to tyrants only. 

He has called together legislative bodies at places unusual, uncomfort- 
able, and distant from the depository of their public records, for the sole 
purpose of fatiguing them into compliance with his measures. 

He has dissolved representative houses repeatedly for opposing, with 
manly firmness, his invasions on the rights of the people. 

He has refused, for a long time after such dissolutions, to cause others to 
be elected; whereby the legislative powers, incapable of annihilation, have 
returned to the people at large for their exercise; the state remaining, in 
the mean time, exposed to all the dangers of invasion from without, and 
convulsions within, 
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He has endeavored to prevent the population of these states; for that 
purpose obstructing the laws for naturalization of foreigners, refusing to 
pass others to encourage their migration hither, and raising the conditions 
of new appropriations of lands. 

He has obstructed the administration of justice, by refusing his assent to 
laws for establishing judiciary powers. 

lle has made judges dependent on his will alone for the tenure of their 
offices, and the amount and payment of their salaries. 

He has erected a multitude of new offices, and sent hither swarms of 
officers to harass our people, and eat out their substance. 

He has kept among us, in times of peace, standing armies, without the 
consent of our legislature. 

He has effected to render the military independent of and superior to 
the civil power. 

IIe has combined with others to subject us to a jurisdiction foreign to 
our constitution, and unacknowledged by our laws; giving his assent to their 
acts of pretended legislation :— 

For quartering large bodies of armed troops among us; 

For protecting them, by a mock trial, from punishment for any murders 
which they should commit on the inhabitants of these states; 

For cutting off our trade with all parts of the world; 

For imposing taxes on us without our consent; 

For depriving us, in many cases, of the benefits of trial by jury; 

For transporting us beyond seas to be tried for pretended offenses; 

For abolishing the free system of English laws in a neighboring prov- 
ince, establishing therein an arbitrary government, and enlarging its bound- 
aries, so as to render it at once an example and fit instrument for introducing 
the same absolute rule into these colonies; 

For taking away our charters, abolishing our most valuable laws, and 
altering, fundamentally, the forms of our government; 

For suspending our own legislature, and declaring themselves invested 
with power to legislate for us in all cases whatsoever. 

He has abdicated government here, by declaring us out of his protection, 
and waging war against us. 

He has plundered our seas, ravaged our coasts, burnt our towns, and 
destroyed the lives of our people. 

He is at this time transporting large armies of foreign mercenaries to 
complete the works of death, desolation, and tyranny, already begun, with 
circumstances of cruelty and perfidy scarcely paralleled in the most barbar- 
ous ages, and totally unworthy the head of a civilized nation. 

He has constrained our fellow citizens, taken captive on the high seas, 
to bear arms against their country, to become the executioners of their 
friends and brethren, or to fall themselves by their hands. 

He has excited domestic insurrections amongst us, and has endeavored 
to bring, on the inhabitants of our frontiers, the merciless Indian savages, 
whose known rule of warfare is an undistinguished destruction of all ages, 
sexes and conditions. 

In every stage of these oppressions, we have petitioned for redress in the 
most humble terms. Our repeated petitions have been answered only by 
repeated injury. A prince, whose character is thus marked by every act 
which may define a tyrant, is unfit to be the ruler of a free people. 
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Nor have we been wanting in attention to our British brethren. We 
have warned them, from time to time, of attempts, by their legislature, to 
extend an unwarrantable jurisdiction over us. We have reminded them of 
the circumstances of our emigration and settlement here. We have appealed 
to their native justice and magnanimity, and we have conjured them, by the 
ties of our common kindred, to disavow these usurpations, which would inev- 
itably interrupt our connections and correspondence. They, too, have been 
deaf to the voice of justice and of consanguinity. We must, therefore, 
acquiesce in the necessity which denounces our separation, and hold them, as 
we hold the rest of mankind, enemies in war; in peace, friends. 

We, therefore, the representatives of the United States of America, in 
general congress assembled, appealing to the Supreme Judge of the world for 
the rectitude of our intentions, do, in the name and by authority of the good 
people of these colonies, solemnly publish and declare that these united 
colonies are, and of right ought to be, free and independent states; that they 
are absolved from all allegiance to the British crown, and that all political 
connection between them and the state of Great Britain is, and ought to be, 
totally dissolved; and that, as free and independent states, they have full 
power to levy war, conclude peace, contract alliances, establish commerce, 
and to do all other acts and things which independent states may of right do. 
And for the support of this declaration, with a firm reliance on the protection 
of Divine Providence, we mutually pledge to each other our lives, our for- 


tunes, and our sacred honor. JOHN HANCOCK. 
JAMES SMITH, 


New Hampshire: 
GEORGE TAYLOR, 


JOSIAH BARTLETT, 
WILLIAM WHIPPLE, JAMES WILSON, 
MATTHEW THORNTON, GEORGE ROSS. 


Massachusetts Bay: Delaware: 
SAMUEL ADAMS, CAESAR RODNEY, 
JOHN ADAMS, GEORGE READ, 
ROBERT TREAT PAINE, THOMAS M'KEAN. 
ELBRIDGE GERRY. asien: 


Rhode Island, ete.: 
STEPHEN HOPKINS, 
WILLIAM ELLERY. 


Connecticut: 
ROGER SHERMAN, 
SAMUEL HUNTINGTON, 
WILLIAM WILLIAMS, 
OLIVER WOLCOTT, 


New York: 
WILLIAM FLOYD, 
PHILIP LIVINGSTON, 
FRANCIS LEWIS, 
LEWIS MORRIS. 


New Jersey: 
RICHARD STOCKTON, 
JOHN WITHERSPOON 
FRANCIS HOPKINSON, 
JOHN HART, 
ABRAHAM CLARK, 


Pennsylvania: 
ROBERT MORRIS, 
BENJAMIN RUSH, 
BENJAMIN FRANKLIN, 
JOHN MORTON, 
GEORGE CLYMER. 


SAMUEL CHASE, 

WILLIAM PACA, 

THOMAS STONE, 

CHARLES CARROLL, of Carrollton, 
Virginia: 

GEORGE WYTHE, 

RICHARD HENRY LEE, 

THOMAS JEFFERSON, 

BENJAMIN HARRISON, 

THOMAS NELSON, Jr., 

FRANCIS LIGHTFOOT LEE, 

CARTER BRAXTON, 


North Carolina: 
WILLIAM HOOPER, 
JOSEPH HEWES, 
JOHN PENN, 


South Carolina: 
EDWARD RUTLEDGE, 
THOMAS HEYWARD, Jr., 
THOMAS LYNCH, Jr., 
ARTHUR MIDDLETON, 


Georgia: 
BUTTON GWINNETT, 
LYMAN HALL, 
GEORGE WALTON. 


CONSTITUTION OF THE UNITED STATES. 


PREAMBLE. 


We, the people of the United States, in order to form a more perfect 
union, establish justice, insure domestic tranquility, provide for the common 
defense, promote the general welfare, and secure the blessings of liberty to 
ourselves and our posterity, do ordain and establish this constitution for the 
United States of America. Ä 

ARTICLE I. 


$ 1. LEGISLATIVE POWER—CONGRESS.—AU legislative powers 
herein granted shall be vested in a congress of the United States, which shall 
consist of a senate and house of representatives. 


§ 2. HOUSE OF REPRESENTATIVES.— The house of representatives 
shall be composed of members chosen every second year by the people of the 
several states, and the electors in each state shall have the qualifications 
requisite for electors of the most numerous branch of the state legislature. 

No person shall be a representative who shall not have attained to the 
age of twenty-five years, and been seven years a citizen of the United States, 
and who shall not, when elected, be an inhabitant of that state in which he 
shall be chosen. 

Representatives and direct taxes shall be apportioned among the several 
states which may be included within this Union, according to their respective 
numbers, which shall be determined by adding to the whole number of free 
persons, including those bound to service for a term of years, and excluding 
Indians not taxed, three-fifths of all other persons. The actual enumeration 
shall be made within three years after the first meeting of the congress of the 
United States, and within every subsequent term of ten years, in such manner 
as they shall by law direct. The number of representatives shall not exceed 
one for every thirty thousand; but each state shall have at least one repre- 
sentative; and until such enumeration shall be made, the state of New Hamp- 
shire shall be entitled to choose three, Massachusetts eight, Rhode Island and 
Providence Plantations one, Connecticut five, New York six, New Jersey 
four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North 
Carolina five, South Carolina five, and Georgia three. 

When vacancies happen in the representation from any state, the execu- 
tive authority thereof shall issue writs of election to fill such vacancies. 

The house of representatives shall choose their speaker and other offi- 
cers, and shall have the sole power of impeachment. 


$ 3. SENATE.—The senate of the United States shall be composed of 
two senators from each state, chosen by the legislature thereof, for six years; 
and each senator shall have one vote. 

Immediately after they shall be assembled in consequence of the first 
election, they shall be divided as equally as may be into three classes. The 
seats of the senators of the first class shall be vacated at the expiration of the 
second year, of the second class at the expiration of the fourth year, and of 
the third class at the expiration of the sixth year, so that one-third may be 
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chosen every second year; and if vacancies happen by resignation, or other- 
wise, during the recess of the legislature of any state, the executive thereof 
may make temporary appointment until the next meeting of the legislature, 
which shall then fill such vacancies. 

No person shall be a senator who shall not have attained to the age of 
thirty years, and been nine years a citizen of the United States, and who shall 
not, when elected, be an inhabitant of that state for which he shall be chosen. 

The vice president of the United States shall be president of the senate, 
but shall have no vote, unless they be equally divided. 

The senate shall choose their other officers, and also a president pro tempore, 
in the absence of the vice president, or when he shall exercise the office of 
president of the United States. 

The senate shall have the sole power to try all impeachments. When sit- 
ting for that purpose, they shall be on oath or affirmation. When the presi- 
dent of the United States is tried, the chief justice shall preside; and no 
person shall be convicted without the concurrence of two-thirds of the 
members present. 

Judgment in cases of impeachment shall not extend further than to re- 
moval from office, and disqualification to hold and enjoy any office of honor, 
trust, or profit under the United States; but the party convicted shall never- 
theless be liable and subject to indictment, trial, judgment, and punishment 
according to law. 


§ 4. ELECTIONS OF SENATORS AND REPRESENTATIVES.— 
The times, places, and manner of holding elections for senators and representa- 
tives shall be prescribed in each state by the legislature thereof; but the con- 
gress may at any time by law make or alter such regulations, except as to the 
places of choosing senators. 
SESSIONS OF CONGRESS.—The congress shall assemble at least once in 
every year, and such meeting shall be on the first Monday in December, un- 
less they shall by law appoint a different day. 


$ 5.. POWERS OF HOUSES OF CONGRESS—QUORUM.—Each 
house shall be the judge of the elections, returns, and qualifications of its 
own members, and a majority of each shall constitute a quorum to do busi- 
ness; but a smaller number may adjourn from day to day, and may be author- 
ized to compel the attendance of absent members, in such manner and under * 
such penalties as each house may provide. 

Each house may determine the rules of its proceedings, mis 1ts members 
for disorderly behavior, and with the concurrence of two-thirds, expel a 
member. 

Each house shall keep a journal of its proceedings, and from time to time 
publish the same, excepting such parts as may, in their judgment, require 
secrecy; and the yeas and nays of the members of either house on any ques- 
tion shall, at the desire of one-fifth of those present, be entered on the journal. 

Neither house, during the session of congress, shall, without the consent 
of the other, adjourn for more than three days, nor to any other place than 
that in which the two houses shall be sitting. 


$ 6. COMPENSATION OF MEMBERS—PRIVILEGES—DISA BIL- 
ITIES.—The senators and representatives shall receive a compensation for 
their services, to be ascertained by law, and paid out of the treasury of the 
United States. They shall, in all cases except treason, felony, and breach of 
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the peace, be privileged from arrest during their attendance at the session of 
their respective houses, and in going to and returning from the same; and 
for any speech or debate in either house, they shall not be questioned in any 
other place. 

No senator or representative shall, during the time for which he was 
elccted, be appointed to any civil office under the authority of the United 
States. which shall have been created, or the emoluments whereof shall have 
been increased, during such time; and no person holding any office under the 
United States shall be a member of either house during his continuance in 
office. 


§ 7. MANNER OF PASSING BILLS—ORDERS, RESOLUTIONS, 
ETC.—AII bills for raising revenue shall originate in the house of representa- 
tives; but the senate may propose or concur with amendments as on other 
bills. 

Every bill which shall have passed the house of representatives and the 
senate, shall, before it become a law, be presented to the president of the 
United States. If he approve he shall sien it, but if not he shall return it, 
with his objections to that house in which it shall have originated, who shall 
enter the objections at large on their journal, and proceed to reconsider it. 
If after such reconsideration two thirds of that house shall agree to pass the 
bill, it shall be sent, together with the objections, to the other house, by 
which it shall likewise be reconsidered, and if approved by two thirds of that 
house it shall become a law. But in all such cases the votes of both houses 
shall be determined by yeas and nays, and the names of the persons voting 
for and against the bill shall be entered on the journal of each house re- 
spectively. If any bill shall not be returned by the president within ten 
days (Sundays excepted) after it shall have been presented to him, the same 
shall be a law, in like manner as if he had signed it, unless the congress by 
their adjournment prevent its return, in which case it shall not be a law. 

Every order, resolution, or vote to which the concurrence of the senate and 
house of representatives may be necessary (except on a question of adjourn- 
ment), shall be presented to the president of the United States; and before 
the same shall take effect, shall be approved by him, or being disapproved by 
him, shall be repassed by two-thirds of the senate and house of representa- 
tives, according to the rules and limitations prescribed in the case of a bill. 


§ 8. POWERS OF CONGRESS.—The congress shall have power — 

To lay and collect taxes, duties, imposts, and excises, to pay the debts and 
provide for the common defense and general welfare of the United States; 
but all duties, imposts, and excises shall be uniform throughout the United 
States ; 

To borrow money on the credit of the United States; 

To regulate commerce with foreign nations and among the several states 
and with the Indian tribes; 

To establish an uniform rule of naturalization; and uniform laws on the 
subject of bankruptcies throughout the United States; 

To coin money, regulate the value thereof, and of foreign coin, and fix 
the standard of weights and measures; 

To provide for the punishment of counterfeiting the securities and current 
coin of the United States; 

To establish post-offices and post-roads ; 
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To promote the progress of science and useful arts, by securing for limited 
times to authors and inventors the exelusive right to their respective writ- 
ings and discoveries; 

To constitute tribunals inferior to the supreme court; 

To define and punish piracies and telonies committed on the high seas 
and offenses against the law of nations; 

To declare war, grant letters of marque and reprisal, and make rules con- 
cerning captures on land and water; 

To raise and support armies; but no appropriation of money to that use 
shall be for a longer term than two years; 

To provide and maintain a navy; 

To makes rules for the government and regulation of the land and naval 
forces; 

To provide for calling forth the militia to execute the laws of the Union, 
suppress insurrections, and repel invasions; 

To provide for organizing, arming, and disciplining the militia, and for 
governing such part of them as may be employed in the service of the United 
States, reserving to the states, respectively, the appointment of the officers, 
and the authority of training the militia according to the discipline pre- 
scribed by congress; 

To exercise exclusive legislation in all cases whatsoever, over such district 
(not exceeding ten miles square) as may, by cession of particular states, and 
the acceptance of congress, become the seat of the government of the United 
States, and to exercise like authority over all places purchased by the con- 
sent of the legislature of the state in which the same shall be, for the erection 
of forts, magazines, arsenals, dock-yards, and other needful buildings; and 

To make all laws which shall be necessary and proper for carrying into 
execution the foregoing powers, and all other powers vested by this constitu- 
tion in the government of the United States, or in any department or officer 
thereof. 


§ 9. LIMITATIONS OF POWERS OF CONGRESS.— The migration 
or importation of such persons as any of the states now existing shall think 
proper to admit shall not be prohibited by the congress prior to the year one 
thousand eight hundred and eight, but a tax or duty may be imposed on such 
importation, not exceeding ten dollars for each person. 

The privilege of the writ of habeas corpus shall not be suspended, unless 
when in cases of rebellion or invasion the public safety may require it. 

No bill of attainder or ex post facto law shall be passed. 

No capitation or other direct tax shall be laid, unless in proportion to the 
census or enumeration hereinbefore directed to be taken. 

No tax or duty shall be laid on articles exported from any state. 

No preference shall be given by any regulation of commerce or revenue to 
the ports of one state over those of another; nor shall vessels bound to or 
from one state be obliged to enter, clear, or pay duties in another. 

No money shall be drawn from the treasury, but in consequence of appro- 
priations made by laws; and a regular statement and account of the receipts 
and expenditure of all public money shall be published from time to time. 

No title of nobility shall be granted by the United States; and no person 
holding any office of profit or trust under them shall, without the consent 
of the congress, accept of anv present, emolument, office, or title of any kind 
whatever, from any king, prince, or foreign state. 
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§ 10. LIMITATION OF POWERS OF STATES.—No state shall enter 
into any treaty, alliance, or confederation; grant letters of marque and re- 
prisal; coin money; emit bills of credit; make anything but gold and silver 
coin a tender in payment of debts; pass any bill of attainder, ex post facto 
law, or law impairing the obligation of contracts; or grant any title of 
nobility. 

No state shall, without the consent of the congress, lay any imposts or 
duties on imports or exports, except what may be absolutely necessary for 
executing its inspection laws; and the net produce of all duties and imposts, 
laid by any state on imports or exports, shall be for the use of the treasury 
of the United States; and all such laws shall be subject to the revision and 
control of the congress. 

No state shall, without the consent of congress, lay any duty of tonnage, 
keep troops or ships of war in time of peace, enter into any agreement or 
compact with another state or with a foreign power, or engage in war, unless 
actually invaded, or in such imminent danger as will not admit of delay. 


ARTICLE II. 


§ 1. EXECUTIVE POWER—PRESIDENT AND VICE PRESIDENT. 
The executive power shall be vested in a president of the United States of 
America. He shall hold his office during the term of four years, and, together 
with the vice president, chosen for the same term, be elected as follows :— 

Each state shall appoint, in such manner as the legislature thereof may 
direct, a number of electors, equal to the whole number of senators and rep- 
resentatives to which the state may be entitled in the congress; but no sen- 
ator or representative, or person holding an office of trust or profit under 
the United States, shall be appointed an elector. 

[The electors shall meet in their respective states, and vote by ballot for 
two persons, of whom one at least shall not be an inhabitant of the same state 
with themselves. And they shall make a list of all the persons voted for, 
and of the number of votes for each; which list they shall sign and certify, 
and transmit sealed to the seat of the government of the United States, 
directed to the president of the senate. The president of the senate shall, 
in the presence of the senate and house of representatives, open all the cer- 
tificates, and the vote shall then be counted. The person having the greatest 
number of votes shall be the president, if such number be a majority of the 
whole number of electors appointed; and if there be more than one who have 
such majority, and have an equal number of votes, then the house of repre- 
sentatives shall immediately choose by ballot one of them for president; and 
if no person have a majority, then from the five highest on the list, the said 
house shall in like manner choose the president. But in choosing the presi- 
dent, the votes shall be taken by states, the representation from each state 
having one vote. A quorum for this purpose shall consist of a member or 
members from two thirds of the states, and a majority of all the states shall 
be necessary to a choice. In every case, after the choice of the president, 
the person having the greatest number of votes of the electors shall be the 
vice president. But if there should remain two or more who have equal 
votes, the senate shall choose from them, by ballot, the vice president. ] 

The congress may determine the time of choosing the electors. and the 
day on which they shall give their votes, which day shall be the same 
throughout the United States. | 
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No person, except a natural-born citizen, or a citizen of the United States 
at the time of the adoption of this constitution, shall be eligible to the office 
of president; neither shall any person be eligible to that office who shall not 
have attained the age of thirty-five years, and been fourteen years a resident 
within the United States. 

In case of the removal of the president from office, or of his death, resigna- 
tion, or inability to discharge the powers and duties of the said office, the 
same shall devolve on the vice president, and the congress may by law provide 
for the case of removal, death, resignation, or inability, both of the president 
and vice president, declaring what officer shall then act as president, and such _ 
officer shall act accordingly, until the disability be removed, or a president 
shall be elected. 

The president shall, at stated times, receive for his services a compensation 
which shall neither be increased nor diminished during the period for which 
he shall have been elected, and he shall not receive within that period any 
other emolument from the United States, or any of them. 

Before he enter on the execution of his office, he shall take the following 
oath or affirmation :—‘‘I do solemnly swear (or affirm) that I will faithfully 
execute the office of president of the United States, and will, to the best of my 
ability, preserve, protect, and defend the constitution of the United States.”’ 


$ 2. POWERS AND DUTIES OF PRESIDENT.—The president shall 
be commander-in-chief of the army and navy of the United States, and of 
the militia of the several states, when called into the actual service of the 
United States; he may require the opinion, in writing, of the principal officer 
in each of the executive departments, upon any subject relating to the duties 
of their respective offices, and he shall have power to grant reprieves and par- 
dons for offenses against the United States, except in cases of impeachment. 
He shall have power, by and with the advice and consent of the senate, to 
make treaties, provided two thirds of the senators present concur; and he 
shall nominate, and by and with the advice and consent of the senate shall 
appoint, arnbassadors, other public ministers and consuls, judges of the su- 
preme court, and all other officers of the United States, whose appointments 
are not herein otherwise provided for, and which shall be established by law; 
but the congress may by law vest the appointment of such inferior officers as 
they think proper in the president alone, in the courts of law, or in the heads 
of departments. l 
The president shall have power to fill up all vacancies that may happen 
during the recess of the senate, by granting commissions, which shall expire 
at the end of their next session. 


§ 3. MESSAGES—CONVENING AND ADJOURNING CONGRESS, 
ETC.—He shall from time to time give to the congress information of the 
state of the Union, and recommend to their consideration such measures as 
he shall judge necessary and expedient; he may, on extraordinary occasions, 
convene both houses, or either of them, and in case of disagreement between ` 
them, with respect to the time of adjournment, he may adjourn them to such 
time as he shall think proper; he shall receive ambassadors and other publie 
ministers; he shall take care that the laws be faithfully executed, and shall 
commission all the officers of the United States. 


8 4. IMPEACHMENT OF OFFICERS.—The president, vice president, 
and all civil officers of the United States, shall be removed from office on 
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impeachment for and conviction of treason, bribery, or other high crimes and 
misdemeanors, 


ARTICLE III. 


§ 1. JUDICIAL DEPARTMENT.—The judicial power of the United 
States shall be vested in one supreme court, and in such inferior courts as 
the congress may from time to time ordain and establish. The judges, both 
of the supreme and inferior courts, shall hold their offices during good be- 
havior, and shall, at stated times, receive for their services a compensation 
which shall not be diminished during their continuance in office. 


$ 2. JUDICIAL POWER.—The judicial power shall extend to all 
cases in law and equity, arising under this constitution, the laws of the United 
States, and treaties made, or which shall be made, under their authority ;—to 
all cases affecting ambassadors, other public ministers, and consuls ;—to all 
cases of admiralty and maritime jurisdiction ;—to controversies to which the 
United States shall be a party;—to controversies between two or more 
states ;—between a state and citizens of another state ;—between citizens of 
different states ;—between citizens of the same state claiming lands under 
grants of different states, and between a state, or the citizens thereof, and 
foreign states, citizens, or subjects. 

In all cases affecting ambassadors, other public ministers and consuls, and 
those in which a state shall be party, the supreme court shall have original 
jurisdietion. In all the other cases before mentioned, the supreme court 
shall have appellate jurisdiction, both as to law and fact, with such excep- 
tions and under such regulations as the congress shall make. 

The trial of all crimes, except in cases of impeachment, shall be by jury; 
and such trial shall be held in the state where the said crimes shall have been 
committed; but when not committed within any state, the trial shall be at 
such place or places as the congress may by law have directed. 


$ 3. TREASON—EVIDENCE—PUNISHMENT.—Treason against the 
United States shall consist only in levying war against them, or in adhering 
to their enemies, giving them aid and comfort. No person shall be con- 
vieted of treason, unless on the testimony of two witnesses to the same overt 
act. or on confession in open court. 
The congress shall have power to declare the punishment of treason, but 
no attainder of treason shall work corruption of blood or forfeiture, except 
during the life of the person attainted. 


ARTICLE IV. 


- 8&1. RECORDS AND PROCEEDINGS OF STATES—EFFECT— 
AUTHENTICATION.—Full faith and credit shall be given in each state to 
the public acts, records, and judicial proceedings of every other state. And 
the congress may by general laws prescribe the manner in which such acts, 
‘ records, and proceedings shall be proved, and the effect thereof. 


$ 2. PRIVILEGES OF CITIZENS.—The citizens of each state shall be 
entitled to all privileges and immunities of citizens in the several states. 

A person charged in any state with treason, felony, or other crime, who 
shall flee from justice, and be found in another state, shall, on demand of the 
executive authority of the state from which he fled, be delivered up to be 
removed to the state having jurisdiction of the crime, 
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No person held to service or labor in one state, under the laws thereof, 
escaping into another, shall, in consequence of any law or regulation therein, 
be discharged from such service or labor, but shall be delivered up on claim 
of the party to whom such service or labor may be due. 


§ 3. NEW STATES.—New states may be admitted by the congress 
into this Union; but no new state shall be formed or erected within the juris- 
diction of any other state; nor any state be formed by the junction of two 
or more states, or parts of states, without the consent of the legislatures of 
the states concerned, as well as of the congress. 

The congress shall have power to dispose of and make all needful rules and 
reculations respecting the territory or other property belonging to the United 
States; and nothing in this constitution shall be so construed as to prejudice 
any claims of the United States, or of any particular state. 


§ 4. REPUBLICAN FORM OF GOVERNMENT—GUARANTEE OF. 
The United States shall guarantee to every state in this Union a republican 
form of government, and shall protect each of them against invasion; and 
on application of the legislature, or of the executive (when the legislature 
cannot be convened), against domestic violence. 


ARTICLE V. 


AMENDMENTS.—The congress, whenever two thirds of both houses 
shall deem it necessary, shall propose amendments to this constitution, or, 
on the application of the legislatures of two thirds of the several states, shall 
call a convention for proposing amendments, which, in either case, shall be 
valid to all intents and purposes, as part of this constitution, when ratified 
by the legislatures of three fourths of the several states, or by conventions 
in three fourths thereof, as the one or the other mode of ratification may be 
proposed by the congress: Provided, That no amendment which may be 
made prior to the year one thousand eight hundred and eight shall in any 
manner affect the first and fourth clauses in the ninth section of the first 
articles; and that no state, without its consent, shall be deprived of its equal 
suftrage in the senate. 


ARTICLE VI. 


DEBTS—SUPREME LAW—NO RELIGIOUS TEST.—AI debts con- 
tracted and engagements entered into, before the adoption of this constitu- 
tion, shall be as valid against the United States under this constitution as 
under the confederation. | 

This eonstitution, and the laws of the United States which shall be made 
in pursuance thereof, and all treaties made, or which shall be made, under 
the authority of the United States, shall be the supreme law of the land; 
and the judges in every state shall be bound thereby, anything in the con- 
stitution or laws of any state to the contrary notwithstanding. 

The senators and representatives before mentioned, and the members of 
the several state legislatures, and all executive and judicial officers, both of 
. the United States and of the several states, shall be bound by oath or affirma- 
tion to support this constitution; but no religious test shall ever be required 
as a qualification to any office or public trust under the United States. 
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ARTICLE VIL 


RATIFICATION.—The ratification of the conventions of nine states 
shall be sufficient for the establishment of this constitution between the states 
so ratifying the same. 

Done in convention by the unanimous consent of the states present the 
seventeenth day of September in the year of our Lord one thousand seven 
hundred and eighty-seven, and of the independence of the United States of 
America the twelfth. In witness whereof we have hereunto subscribed our 
names, 

GEO. WASHINGTON, 
President and Deputy from Virginia. 


New Hampshire: 


JOHN LANGDON, 
NICHOLAS GILMAN, 


Massachusetts: 
NATHANIEL GORHAM, 
RUFUS KING. 


Connecticut: 


WM. SAML. JOHNSON, 
ROGER SHERMAN. 


New York: 


ALEXANDER HAMILTON, 


New Jersey: 
WIL. LIVINSTON, 
WM. PATERSON, 
DAVID BREARLEY, 
JONA. DAYTON. 


Pennsylvania: 


B. FRANKLIN, 
ROBT. MORRIS, 
THOS. FITZSIMONS, 
JAMES WILSON, 
THOMAS MIFFLIN, 
GEO. CLYMER, 
JARED INGERSOLL, 
GOUV. MORRIS. 


Delaware: 
GEO. READ, 
JOHN DICKINSON, 
JACO. BROOM, 
GUNNING BEDFORD, Jr., 
RICHARD BASSETT. 


Maryland: 
JAMES McHENRY, 
DANL. CARROLL, 
DAN. of ST. THOS. JENIFER, 


Virginia: 
JOHN BLAIR, 
JAMES MADISON, Jr. 


North Carolina: 
WM. BLOUNT, 
HU. WILLIAMSON, 
RICHD. DOBBS SPAIGHT. 


South Carolina: 


J. RUTLEDGE, 
CHARLES PINCKNEY, 


CHARLES COTESWORTH PINCKNEY, 


PIERCE BUTLER. 


Georgia: 
WILLIAM FEW, 
ABR. BALDWIN. 


Attest: WILLIAM JACKSON, Secretary. 


ARTICLES. 


IN ADDITION TO AND AMENDATORY OF THE CONSTITUTION OF 
THE UNITED STATES, 


Proposed by Congress and Ratified by the Legislatures of the Several States, 
Pursuant to the Fifth Article of the Original Constitution. 


ARTICLE I. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 


FREEDOM OF RELIGION, SPEECH, ETC.—Congress shall make no 
law respecting an establishment of religion or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of the press; or the right of 
the people peaceably to assemble, and to petition the government for a redress 
of grievances, 

ARTICLE II. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 


RIGHT TO BEAR ARMS.—A well-regulated militia, being necessary to 
the security of a free state, the right of the people to keep and bear arms shall 
not be infringed. | i 

ARTICLE III. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 


QUARTERING OF SOLDIERS.—No soldier shall, in time of peace, be 
quartered in any house, without the consent of the owner, nor in time of war, 
but in a manner to be prescribed by law. 


ARTICLE IV. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 


UNREASONABLE SEARCHES PROHIBITED.—The right of the peo- - 
ple to be secure in their persons, houses, papers, and effects, against unrea- 
sonable searches and seizures, shall not be violated; and no warrants shall 
issue, but upon probable cause, supported by oath or affirmation, and par- 
ticularly describing the place to be searched, and the persons or things to be 
seized. 

ARTICLE Y. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 


RIGHTS OF PERSONS CHARGED WITH CRIME.—No person shall 
be held to answer for a capital or otherwise infamous crime unless on a pre- 
sentment or indictment of a grand jury, except in cases arising in the land 
or naval forces, or in the militia when in actual service in time of war or 
public danger; nor shall any person be subject for the same offense to be 
twice put in jeopardy of life or limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be deprived of life, liberty, or prop- 
erty without due process of law; nor shall private property be taken for pub- 
lic use without just compensation. 
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ARTICLE VI. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 

MODE OF TRIAL.—In all criminal prosecutions, the accused shall en- 
joy the right to a speedy and public trial, by an impartial jury of the state 
and district wherein the crime shall have been committed, which district shall 
have been previously ascertained by law, and to be informed of the nature 
and cause of the accusation; to be confronted with the witnesses against him; 
to have compulsory process for obtaining witnesses in his favor; and to have 
the assistance of counsel for his defense. 


ARTICLE VII. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 
JURY TRIAL—RIGHT OF GUARANTEED.—In suits at common law, 
where the value in controversy shall exceed twenty dollars, the richt of trial 
by jury shall be preserved, and no fact tried by a jury shall be otherwise re- 
examined in any court of the United States than according to the rules of 
the common law. 
ARTICLE VIII. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 
EXCESSIVE BAIL, FINES AND PUNISHMENTS.—Excessive bail 
shall not be required, nor excessive fines imposed, nor cruel aud unusual punish- 
ments inflicted. 
ARTICLE IX. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 
POWERS RESERVED NOT DISPARAGED.—The enumeration in the 
constitution of certain rights shall not be construed to deny or disparage 
others retained by the people. 
ARTICLE X, 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 
POWERS NOT DELEGATED.—The powers not delegated to the United 
States by the constitution, nor prohibited by it to the states, are reserved to 
the states respectively, or to the people. 


ARTICLE XI. 
[Proposed by Congress March 5, 1794; ratified January 8, 1798.] 
LIMITATION OF JUDICIAL POWER.—The judicial power of the 
United States shall not be construed to extend to any suit in law or equity, 
commenced or prosecuted against one of the United States by citizens of an- 
other state, or by citizens or subjects of any foreign state. 


ARTICLE XII. 
[Proposed by Congress December 12, 1803; ratified September 5, 1804.] 
ELECTION OF PRESIDENT AND VICE PRESIDENT.—The electors 
shall meet in their respective states, and vote by ballot for president and vice 
president, one of whom at least shall not be an inhabitant of the same state 
with themselves; they shall name in their ballots the person voted for as 
president, and in distinet ballots the person voted for as vice president, and 
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they shall make distinct lists of all persons voted for as president, and of all 
persons voted for as vice president, and of the number of votes for each, which 
lists they shall sign and certify, and transmit sealed to the seat of the govern- 
ment of the United States, directed to the president of the senate. The 
president of the senate shall, in the presence of the senate and house of repre- 
sentatives, open all the certificates, and the votes shall then be counted. The 
person having the greatest number of votes for president shall be the presi- 
dent, if such number be a majority of the whole number of electors ap- 
pointed; and if no person have such majority, then from the persons having 
the highest numbers, not exceeding three on the list of those voted for as 
president, the house of representatives shall choose immediately, by ballot. 
the president. But in choosing the president, the votes shall be taken by 
states, the representation from each state having one vote. A quorum for 
this purpose shall consist of a member or members from two-thirds of the 
states, and a majority of all the states shall be necessary to a choice. And if 
the house of representatives shall not choose a president whenever the right 
of choice shall devolve upon them, before the fourth day of March next fol- 
lowing, then the vice president shall act as president, as in the case of the 
death or other constitutional disability of the president. The person having 
the greatest number of votes as vice president shall be the vice president, if 
such number be a majority of the whole number of electors appointed, and 
if no person have a majority, then from the two highest numbers on the list, 
the senate shall choose the vice president; a quorum for the purpose shall 
consist of two-thirds of the whole number of senators, and a majority of the 
' whole number shall be necessary to a choice. But no person constitutionally 
ineligible to the office of president shall be eligible to that of vice president 
of the United States. 


ARTICLE XIII. | | 
[Proposed by Congress February 1, 1865; declared ratified December 18, 1865.] 


$ 1. SLAVERY PROHIBITED.—Neither slavery nor involuntary ser- 
vitude, except as a punishment for crime, whereof the party shall have been 
duly convicted, shall exist within the United States, or any place subject to 
their jurisdiction. 


§ 2. Congress shall have power to enforce this article by appropriate 
legislation. 


ARTICLE XIV. 
[Proposed by Congress June 16, 1866; declared ratified July 28, 1868.] 


$ 1. CITIZENSHIP—EQUALITY OF RIGHTS.—All persons born or 
naturalized in the United States, and subject to the jurisdietion thereof, are 
citizens of the United States and of the state wherein they reside. No state 
shall make or enforce any law which shall abridge the privileges or immuni- 
ties of citizens of the United States; nor shall any state deprive any person 
of life, liberty, or property, without due process of law, nor deny to any 
person within its jurisdiction the equal protection of the laws. 


§ 2. APPORTIONMENT.—Representatives shall be apportioned among 
the several states according to their respective numbers, counting the whole 
number of persons in each state, excluding Indians not taxed. But when 
the right to vote at any election for the choice of electors for president and 
vice president of the United States, representatives in congress, the executive 
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and judicial officers of a state, or the members of the legislature thereof, is 
denied to any of the male inhabitants of such state, being twenty-one years 
of age, and citizens of the United States, or in any way abridged, except for 
participation in rebellion or other crime, the basis of representation therein 
shall be reduced in the proportion which the number of such male citizens 
shall bear to the whole number of male citizens twenty-one years of age in 
such state. 


§ 3. DISABILITIES FROM HOLDING OFFICE.—No person shall be 
a senator or representative in congress, or elector of president and vice presi- 
dent, or hold any office, civil or military, under the United States, or under 
any state, who having previously taken an oath as a member of congress, or 
as an officer of the United States, or as a member of any state legislature. or 
as an executive or judicial officer of any state, to support the constitution of 
the United States, shall have engaged in insurrection or rebellion against the 
same, or given aid or comfort to the enemies thereof. But congress may by 
a vote of two thirds of each house remove such disability. 


8 4. VALIDITY OF PUBLIC DEBT — INVALIDITY OF REBEL 
DEBT.—The validity of the public debt of the United States, authorized by 
law, including debts incurred for payment of pensions and bounties for ser- 
vices in suppressing insurrection, or rebellion, shall not be questioned. But 
neither the United States nor any state shall assume or pay any debt or obli- 
gation incurred in aid of insurrection or rebellion against the United States, 
or any claim for the loss or emancipation of any slave; but all such ‘debts, 
obligations, and claims shall be held illegal and void. 


§ 5. The congress shall have power to enforce, by appropriate legisla- 
tion, the provisions of this article. 


ARTICLE XV. 
[Proposed by Congress February 27, 1869; declared ratified March 30, 1870.] 


$ 1. RIGHT OF SUFFRAGE.—The right of citizens of the United 
States to vote shall not be denied or abridged by the United States, or by any 
state, on account of race, color, or previous condition of servitude. 


§ 2. The congress shall have power to enforce this article by appro- 
priate legislation. 
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TREATY BETWEEN THE UNITED STATES AND 
GREAT BRITAIN. 


IN REGARD TO LIMITS WESTWARD OF THE ROCKY 
MOUNTAINS. 


[Concluded June 15, 1846; proclaimed by the President August 5, 1846.] 


PREAMBLE. 


Whereas, a treaty between the United States of America and her Majesty, 
the Queen of the United Kingdom of Great Britain and Ireland, was concluded 
and signed by their plenipotentiaries at Washington, on the fifteenth day of 
June last, which treaty is word for word as follows :— 

The United States of America and Her Majesty, the Queen of the United 
Kingdom of Great Britain and Ireland, deeming it to be desirable for the 
future welfare of both countries that the state of doubt and uncertainty which 
has hitherto prevailed respecting the sovereignty and government of the ter- 
ritory on the northwest coast of America, lying westward of the Rocky or 
Stony Mountains, should be finally terminated by an amicable compromise of 
the right mutually asserted by the two parties, over the said territory, have 
respectively named plenipotentiaries to treat and agree concerning the terms 
of such settlement; that is to say: The President of the United States of 
America has, on his part, furnished with full powers James Buchanan, Secre- 
tary of State of the United States, and her Majesty, the Queen of the United 
Kingdom of Great Britain and Ireland, has, on her part, appointed the right 
honorable Richard Pakenham, a member of her Majesty’s most honorable 
Privy Council, and her Majesty’s envoy extraordinary and minister plenipo- 
tentiary to the United States; who, after having communicated unto each 
other their respective full powers, found in good and due form, have agreed 
upon and concluded the following articles :— 


ARTICLE I. 


From the point on the forty-ninth parallel of north latitude, where the 
boundary laid down in existing treaties and conventions between the United 
States and Great Britain terminates, the line of boundary between the ter- 
ritory of the United States, and those of her Britannic Majesty shall be 
continued westward along the said forty-ninth parallel of north latitude to 
the middle of the channel which separates the continent from Vancouver’s 
Island, and thence southerly, through the middle of the said channel, and of 
Fuca Straits to the Pacific Ocean: Provided, however, That the navigation 
of the whole of said channel and straits, south of the forty-ninth parallel of 
north latitude, remain free and open to both parties. 


ARTICLE II. 


From the point at which the forty-ninth parallel of north latitude shall be 
found to intersect the great northern branch of the Columbia River, the 
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navigation of the said branch shall be free and open to the IIudson’s Bay 
Company, and to all British subjects trading with the same, to the point where 
the said branch meets the main stream of the Columbia, and thence down the 
said main stream to the ocean, with free access into and through the said 
river or rivers, it being understood that all the usual portages along the line 
thus described shall, in like manner, be free and open. In navigating the said 
river or rivers, British subjects, with their goods and produce, shall be treated 
on the same footing as citizens of the United States; it being, however, always 
understood that nothing in this article shall be construed as preventing, or in- 
tended to prevent, the government of the United States from making any regu- 
lations respecting the navigation of the said river or rivers, not inconsistent 
with the present treaty. 
ARTICLE III. 


In the future appropriation of the territory south of the forty-ninth paral- 
lel of north latitude, as provided in the first article of this treaty, the possessory 
rights of the Iludson’s Bay Company, and of all British subjects who may be 
already in the occupation of land or other property lawfully acquired within 
the said territory, shall be respected. 


“POSSESSORY RIGHTS” OF BRITISH 
SUBJECTS.—The stipulation of the 


al. v. Hannah et al., 3 Or. 465; Town v. De 
Haven et al., 5 Saw. 146. 


United States as to the possessory rights 
of British subjects in the occupation of 
land in Oregon did not constitute a grant 
to such British subjects, nor confer upon 
them any interest in the soil: Cowenia et 


Such stipulation was merely a promise by 
the United States to Great Britain, for a 
violation of which the only remedy would 
be a claim upon the United States for 
compensation: Id. 


ARTICLE IV. 


The farms, lands, and other property of every description belonging to 
the Puget Sound Agricultural Company on the north side of the Columbia 
River shall be confirmed to the said company. In case, however, the situaticn 
of those farms and lands should be considered by the United States to be of 
public and political importance, and the United States government should 
signify a desire to obtain possession of the whole, or of any part thereof, the 
property so required shall be transferred to the said government, at a proper 
valuation, to be agreed upon between the parties. 


ARTICLE V. 


The present treaty shall be ratified by the President of the United States, 
by and with the advice and consent of the Senate thereof, and by her Britannic 
Majesty; and the ratifications shall be exchanged at London, at the expira- 
tion of six months from the date hereof, or sooner if possible. 

In witness whereof, the respective plenipotentiaries have signed the same, 
and have affixed thereto the seals of their arms. 
Done at Washington, the fifteenth day of June, in the year of our Lord 
one thousand eight hundred and forty-six. 
JAMES BUCHANAN. [L. S.] 
RICHARD PAKENHAM. [L. S] 
‘And whereas, the said treaty has been duly ratified on both parts, and 
the respective ratifications of the same were exchanged at London on the 
seventeenth ultimo, by Louis MeLane envoy extraordinary and minister pleni- 
potentiary of the United States, and Viscount Palmerston, her Britannic 
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Majesty’s principal secretary of state for foreign affairs, on the part of their 
respective governments,— 

Now, therefore, be it known, that I, James K. Polk, President of the United 
States of America, have caused the said treaty to be made public, to the end 
that the same, and every clause and article thereof, may be observed and ful- 
filled with good faith by the United States and the citizens thereof. 

In witness whereof, I have hereunto set my hand and caused the seal of 
the United States to be affixed. 

Done at the city of Washington, this fifth day of August, in the year of 

our Lord one thousand eight hundred and forty-six, and of the 
[L. S.] independence of the United States the seventy-first. 
JAMES K. POLK, 
By the President: 
JAMES BUCHANAN, as of State. 
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ENABLING ACT. 


AN ACT TO PROVIDE FOR THE DIVISION OF DAKOTA INTO TWO STATES AND TO ENABLE 
THE PEOPLE OF NORTH DAKOTA, SOUTH DAKOTA, MONTANA, AND WASHINGTON 
TO FORM CONSTITUTIONS AND STATE GOVERNMENTS, AND TO BE ADMITTED 
INTO THE UNION ON AN EQUAL FOOTING WITH THE ORIGINAL STATES, AND TO 
MAKE DONATIONS OF PUBLIC LANDS TO SUCH STATES. 
[Approved February 22, 1889.] 


§ 1. Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the inhabitants of all 
that part of the area of the United States now constituting the territories of 
Dakota, Montana, and Washington, as at present described, may become the 
states of North Dakota, South Dakota, Montana, and Washington, respectively, 
as hereinafter provided. 


§ 2. The area comprising the territory of Dakota shall, for the purposes 
of this act, be divided on the line of the seventh standard parallel produced 
due west to the western boundary of said territory; and the delegates elected 
as hereinafter provided to the constitutional convention in districts north of 
said parallel shall assemble in convention, at the time prescribed in this act, 
at the city of Bismarck; and the delegates elected in districts south of said 
parallel shall at the same time assemble in convention at the city of Sioux 
Falls. | 


§ 3. That all persons who are qualified by the laws of said territories to 
vote for representatives to the legislative assemblies thereof are hereby au- 
thorized to vote for and choose delegates to form conventions in said proposed 
states; and the qualifications for delegates to such conventions shall be such 
as by the laws of said territories, respectively, persons are required to possess 
to be eligible to the legislative assemblies thereof; and the aforesaid delegates 
to form said conventions shall be apportioned within the limits of the pro- 
posed states, in such districts as may be established as herein provided, in 
proportion to the population of each of such counties and districts, as near as 
may be, to be ascertained at the time of making said apportionments by the 
persons hereinafter authorized to make the same, from the best information 
obtainable, in each of which districts three delegates shall be elected, but no 
elector shall vote for more than two persons for delegates to such conventions; 
that said apportionments shall be made by the governor, the chief justice, and 
the secretary of said territories; and the governors of said territories shall, by 
proclamation, order an election of the delegates aforesaid in each of said pro- 
posed states, to be held on the Tuesday after the second Monday in May, 
eighteen hundred and eighty-nine, which proclamation shall be issued on the 
fifteenth day of April, eighteen hundred and eighty-nine; and such election 
shall be conducted, the returns made, the result ascertained, and the certifi- 
cates to persons elected to such convention issued in the same manner as is 
prescribed by the laws of said territories regulating elections therein for dele- 
gates to Congress; and the number of votes cast for delegates in each precinct 
shall also be returned. The number of delegates to said conventions respee- 
tively shall be seventy-five; and all persons residents in said proposed states, 
who are qualified voters of said territories as herein provided, shall be entitled 
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to vote upon the election of delegates, and under such rules and regulations as 
said conventions may prescribe, not in conflict with this act, upon the ratifica- 
tion or rejection of the constitutions. 


§ 4. That the delegates to the conventions elected as provided for in 
this act shall meet at the seat of government of each of said territories, except 
the delegates elected in South Dakota, who shall meet at the city of Sioux 
Falls, on the fourth day of July, eighteen hundred and eighty-nine, and after 
organization shall declare, on behalf of the people of said proposed states, that 
they adopt the constitution of the United States; whereupon the said conven- 
tions shall be, and are hereby, authorized to form constitutions and state gov- 
ernments, for said proposed states respectively. The constitutions shall be 
republican in form, and make no distinction in civil or political rights on ac- 
count of race or color, except as to Indians not taxed, and not be repugnant 
to the constitution of the United States and the principles of the Declaration 
of Independence. And said conventions shall provide, by ordinances irrevoca- 
ble without the consent of the United States, and the people of said states :— 

First. That the perfect toleration of religious sentiment shall be secured, 
and that no inhabitant of said states shall ever be molested in person or prop- 
erty on account of his or her mode of religious worship. . 

Second. That the people inhabiting said proposed states do agree and de- 
clare that they forever disclaim all right and title to the unappropriated pub- 
lic lands lying within the boundaries thereof, and to all lands lying within 
said limits owned or held by any Indian or Indian tribes; and that until the 
title thereto shall have been extinguished by the United States, the same shall 
be and remain subject to the disposition of the United States, and said Indian 
lands shall remain under the absolute jurisdiction and control of the Congress 
of the United States; that the lands belonging to citizens of the United States 
residing without the said state shall never be taxed at a higher rate than the 
lands belonging to residents thereof; that no taxes shall be imposed by the 
states on lands or property therein belonging to or which may hereafter be 
purchased by the United States, or reserved for its use. But nothing herein, 
or in the ordinances herein provided for, shall preclude the said states from 
taxing as other lands are taxed any lands owned or held by any Indian who 
has severed his tribal relations, and has obtained from the United States or 
from any person a title thereto by patent or other grant, save and except such 
lands as have been or may be granted to any Indian or Indians under any act 
of Congress containing a provision exempting the lands thus granted from 
taxation; but said ordinances shall provide that all such lands shall be exempt 
from taxation by said states so long and to such extent as such act of Congress 
may prescribe. 

Third. That the debts and liabilities of said territories shall be assumed 
and paid by said states, respectively. 

Fourth. That provision shall be made for the establishment and mainte- 
nance of systems of public schools, which shall be open to all the children of 
said states, and free from sectarian control. 


§ 5. That the convention which shall assemble at Bismarck shall form 
a constitution and state government for a state to be known as North Dakota, 
and the convention which shall assemble at Sioux Falls shall form a constitu- 
tion and state government for a state to be known as South Dakota: Pro- 
vided, That at the election for delegates to the constitutional convention in 
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South Dakota, as hereinbefore provided, each elector may have written or 
printed on his ballot the words ‘‘For the Sioux Falls constitution,’’ or the 
words ** Against the Sioux Falls constitution,’’ and the votes on this question 
shall be returned and canvassed in the same manner as for the election pro- 
vided for in section three of this act; and if a majority of all votes cast on 
this question shall be ““For the Sioux Falls constitution,’’ it shall be the duty 
of the convention which may assemble at Sioux Falls, as herein provided, to 
resubmit to the people of South Dakota, for ratification or rejection at the 
election hereinafter provided for in this act, the constitution framed at Sioux 
Falls and adopted November third, eighteen hundred and eighty-five, and also 
the articles and propositions separately submitted at that election, including 
the question of locating the temporary seat of government, with such changes 
only as relate to the name and boundary of the proposed state, to the reap- 
portionment of the judicial and legislative districts, and such amendments 
as may be necessary in order to comply with the provisions of this act; and if 
a majority of the votes cast on the ratification or rejection of the constitution 
shall be for the constitution irrespective of the articles separately submitted. 
the state of South Dakota shall be admitted as a state in the Union under said 
constitution as hereinafter provided; but the archives, records. and books of 
the territory of Dakota shall remain at Bismarck, the capital of North Dakota, 
until an agreement in reference thereto is reached by said states. But if at 
the election for delegates to the constitutional convention in South Dakota a 
majority of all the votes cast at that election shall be ‘‘ Against the Sioux 
Falls constitution,’’ then and in that event it shall be the duty of the conven- 
tion which will assemble at the city of Sioux Falls on the fourth day of July, 
eichteen hundred and eighty-nine, to proceed to form a constitution and state 
government as provided in this act the same as if that question had not been 
submitted to a vote of the people of South Dakota. 


§ 6. It shall be the duty of the constitutional convention of North 
Dakota and South Dakota to appoint a joint commission, to be composed of 
not less than three members of each convention, whose dutv it shall be to 
assemble at Bismarck, the present seat of government of said territory, and 
agree upon an equitable division of all property belonging to the territory of 
Dakota, the disposition of all public records, and also adjust and agree upon 
the amount of the debts and liabilities of the territory, which shall be assumed 
and paid by each of the proposed states of North Dakota and South Dakota; 
and the agreement reached respecting the territorial debts and liabilities shall 
be incorporated in the respective constitutions, and each of said states shall 
obligate itself to pay its proportion of such debts and liabilities the same as if 
they had been ereated by such states respectively. 


§ 7. If the constitutions formed for both North Dakota and South 
Dakota shall be rejected by the people at the elections for the ratification or 
rejection of their respective constitutions, as provided for in this act, the ter- 
ritorial government of Dakota shall continue in existence the same as if this 
act had not been passed. But if the constitution formed for either North 
Dakota or South Dakota shall be rejected by the people, that part of the ter- 
ritory so rejecting its proposed constitution shall continue under the territorial 
government of the present territory of Dakota, but shall, after the state adopt- 
ing its constitution is admitted into the Union, be called by the name of the 
territory of North Dakota, or South Dakota, as the case may be: Provided, 
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That if either of the proposed states provided for in this act shall reject the 
constitution which may be submitted for ratification or rejection at the elec- 
tion provided therefor, the governor of the territory in which such proposed 
constitution was rejected shall issue his proclamation reconvening the dele- 
gates elected to the convention which formed such rejected constitution, fixing 
the time and place at which said delegates shall assemble; and when so assem- 
bled they shall proceed to form another constitution, or to amend the rejected 
constitution, and shall submit such new constitution, or amended constitution, 
to the people of the proposed state for ratification or rejection, at such time 
as said convention may determine; and all the provisions of this act, so far as 
applicable, shall apply to such convention so reassembled, and to the constitu- 
tion which may be formed, its ratification or rejection, and to the admission of 
the proposed state. 


§ 8. That the constitutional convention which may assemble in South 
Dakota shall provide by ordinance for resubmitting the Sioux Falls constitu- 
tion of eighteen hundred and eighty-five, after having amended the same as 
provided in section five of this act, to the people of South Dakota for ratifi- 
cation or rejection at an election to be held therein on the first Tuesday in 
October, eighteen hundred and eighty-nine; but if said constitutional con- 
vention is authorized and required to form a new constitution for South 
Dakota, it shall provide for submitting the same in like manner to the people 
of South Dakota for ratification or rejection at an election to be held in said 
proposed state on the said first Tuesday in October. And the constitutional 
conventions which may assemble in North Dakota, Montana, and Washington 
shall provide in like manner for submitting the constitutions formed by them 
to the people of said proposed states, respectively, for ratification or rejection, 
at elections to be held in said proposed states on said first Tuesday in October; 
at the elections provided in this section, the qualified voters of said proposed 
states shall vote directly for or against the proposed constitutions, and for or 
against any articles or propositions separately submitted. The returns of 
said elections shall be made to the secretary of each of said territories, who, 
with the governor and chief justice thereof, or any two of them, shall canvass 
the same; and if a majority of the legal votes cast shall be for the constitution, 
the governor shall certify the result to the President of the United States, to- 
gether with a statement of the votes cast thereon, and upon separate articles 
or propositions, and a copy of said constitution, articles, propositions, and ordi- 
nances. And if the constitutions and governments of said proposed states are 
republican in form, and if all the provisions of this act have been complied 
with in the formation thereof, it shall be the duty of the President of the 
United States to issue his proclamation announcing the result of the election 
in each, and thereupon the proposed states which have adopted constitutions 
and formed state governments as herein provided shall be deemed admitted by 
Congress into the Union, under and by virtue of this act, on an equal footing 
with the original states, from and after the date of said proclamation. 


§ 9. That until the next general census, or until otherwise provided by 
law, said states shall be entitled to one representative in the Ifouse of Repre- 
sentatives of the United States, except South Dakota, which shall be entitled 
to two; and the representatives to the fifty-first Congress, together with the 
governors and other officers provided for in said constitutions, may be elected 
on the same day of the election for the ratification or rejection of the consti- 
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tutions; and until said state officers are elected and qualified under the pro- 
visions of each constitution, and the states, respectively, are admitted into the 
Union, the territorial officers shall continue to discharge the duties of their 
respective offices in each of said territories. 


§ 10. That upon the admission of each of said states into the Union, 
sections numbered sixteen and thirty-six in every township of said proposed 
states, and where such sections, or any parts thereof, have been sold or other- 
wise disposed of by or under the authority of any act of Congress, other lands 
equivalent thereto, in legal subdivisions of not less than one quarter section, 
and as contiguous as may be to the section in lieu of which the same is taken, 
are hereby granted to said states for the support of common schools, such 
indemnity lands to be selected within said states in such manner as the legis- 
lature may provide, with the approval of the Secretary of the Interior: Pro- 
vided, That the sixteenth and thirty-sixth sections embraced in permanent 
reservations for national purposes shall not, at any time, be subject to the 
grants nor to the indemnity provisions of this act, nor shall any lands em- 
braced in Indian, military, or other reservations of any character be subject 
to the grants or to the indemnity provisions of this act, until the reservation 
shall have been extinguished and such lands be restored to and become a part 
of the public domain. 


§ 11. That all lands herein granted for educational purposes shall be 
disposed of only at public sale, and at a price not less than ten dollars per 
acre, the proceeds to constitute a permanent school fund, the interest of which 
only shall be expended in the support of said schools. But said lands may, 
under such regulations as the legislatures shall prescribe, be leased for periods 
of not more than five years, in quantities not exceeding one section to anv 
one person or company; and such land shall not be subject to pre-emption, 
homestead entry, or any other entry under the land laws of the United States, 
whether surveyed or unsurveyed, but shall be reserved for school purposes only. 


§ 12. That upon the admission of each of said states into the Union, in 
accordance with the provisions of this act, fifty sections of the unappropriated 
public lands within said states, to be selected and located in legal subdivisions, 
as provided in section ten of this act, shall be and are hereby granted to said 
states for the purpose of erecting publie buildings at the capital of said states 
for legislative, executive, and judicial purposes. 

$ 13. That five per centum of the proceeds of the sales of public lands 
lying within said states which shall be sold by the United States subsequent 
to the admission of said states into the Union, after deducting all the expenses 
incident to the same, shall be paid to the said states, to be used as a permanent 
fund, the interest of which only shall be expended for the support of common 
schools within said states respectively. 


§ 14. That the lands granted to the territories of Dakota and Montana 
by the act of February eighteenth, eighteen hundred and eighty-one, entitled 
‘An act to grant lands to Dakota, Montana, Arizona, Idaho, and Wyoming 
for university purposes,’’ are hereby vested in the states of South Dakota, North 
Dakota, and Montana, respectively, if such states are admitted into the Union, 
as provided in this act, to the extent of the full quantity of seventy-two see- 
tions to each of said states, and any portion of said lands that may not have 
been selected by either of said territories of Dakota or Montana may be selected 
by the respective states aforesaid; but said act of February œ@ghteenth, eigh- 
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teen hundred and eighty-one shall be so amended as to provide that none of said 
lands shall be sold for less than ten dollars per acre, and the proceeds shall 
constitute a permanent fund to be safely invested and held by said states sever- 
ally, and the income thereof be used exclusively for university purposes. And 
such quantity of the lands authorized by the fourth section of the act of July 
seventeenth, eighteen hundred and fifty-four, to be reserved for university pur- 
poses in the territory of Washington, as, together with the lands confirmed to 
the vendees of the territory by the act of March fourteenth, eighteen hundred 
and sixty-four, will make the full quantity of seventy-two entire sections, are 
hereby granted in the like manner to the state of Washington for the purposes 
of a university in said state. None of the lands granted in this section shall be 
sold at less than ten dollars per acre; but said lands may be leased in the same 
manner as provided in section eleven of this act. The schools, colleges, and 
universities provided for in this act shall forever remain under the exclusive 
control of the said states respectively, and no part of the proceeds arising from 
the sale or disposal of any lands herein granted for educational purposes shall 
be uséd for the support of any sectarian or denominational school, college, or 
university. The section of land granted by the act of June sixteenth, eighteen 
hundred and eighty, to the territory of Dakota, for an asylum for the insane, 
shall, upon the admission of said state of South Dakota into the Union, become 
the property of said state. 


§ 15. That so much of the lands belonging to the United States as have 
been acquired and set apart for the purpose mentioned in ‘‘An Act appropriat- 
ing money for the erection of a penitentiary in the territory of Dakota,’’ ap- 
proved March second, eighteen hundred and eighty-one, together with the 
buildings thereon, be, and the same is, hereby granted, together with any unex- 
pended balances of the moneys appropriated therefor by said act, to said state 
of South Dakota for the purposes therein designated; and the states of North 
Dakota and Washington shall respectively have like grants for the same pur- 
pose and subject to like terms and conditions, as provided in said act of March 
second, eighteen hundred and eighty-one, for the territory of Dakota. The 
penitentiary at Deer Lodge City, Montana, and all lands connected therewith 
and set apart and reserved therefor, are hereby granted to the state of Montana. 


§ 16. That ninety thousand acres of land, to be selected and located as 
provided in section ten of this act, are hereby granted to each of said states, 
except to the state of South Dakota, to which one hundred and twenty thousand 
acres are granted for the use and support of agricultural colleges in said states, 
as provided in the acts of Congress making donations of lands for such purpose. 


§ 17. That in lieu of the grant of land for purposes of internal improve- 
ment made to new states by the eighth section of the act of September fourth, 
eighteen hundred and forty-one, which act is hereby repealed as to the states 
provided for by this act, and in lieu of any claim or demand by the said states, 
or either of them, under the act of September twenty-eighth, eighteen hundred 
and fifty, and section 2479 of the Revised Statutes, making a grant of swamp 
and overflowed lands to certain states, which grant it is hereby declared is not 
extended to the states provided for in this act, and in lieu of any grant of saline 
lands to said states, the following grants of land are hereby made, to wit :— 

To the state of South Dakota: For the school of mines, forty thousand 
acres; for the reform school, forty thousand acres; for the deaf and dumb 
asylum, forty thousand acres; for the agricultural college, forty thousand 
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acres; for the university, forty thousand acres; for state normal schools, eighty 
thousand acres; for public buildings at the capital of said state, fifty thousand 
acres; and for such other educational and charitable purposes as the legislature 
of said state may determine, one hundred and seventy thousand acres; in all, 
five hundred thousand acres. 

To the state of North Dakota: A like quantity of land as is in this section 
granted to the state of South Dakota, and to be for like purposes and in like 
proportion, as far as practicable. 

To the state of Montana: For the establishment and maintenance of a school 
of mines, one hundred thousand acres; for state normal schools, one hundred 
thousand acres; for agricultural colleges, in addition to the grant hereinbefore 
made for that purpose, fifty thousand acres; for the establishment of a state 
reform school, fifty thousand acres; for the establishment of a deaf and dumb 
asylum, fifty thousand acres; for public buildings at the capital of the state, 
in addition to the grant hereinbefore made for that purpose, one hundred and 
fifty thousand acres. 

To the state of Washington: For the establishment and maintenance: of a 
scientific school, one hundred thousand acres; for state normal schools, one hun- 
dred thousand acres; for public buildings at the state capital, in addition to 
the grant hereinbefore made for that purpose, one hundred thousand acres; for 
state charitable, educaticnal, penal, and reformatory institutions, two hundred 
thousand acres. 

That the states provided for in this act shall not be entitled to any further 
or other grants of land for any purpose than as expressly provided in this act. 
And the lands granted by tlıis section shall be held, appropriated, and disposed 
of exclusively for the purposes herein mentioned, in such manner as the legis- 
latures of the respective states may severally provide. 


$ 18. That all mineral lands shall be exempted from the grants made 
by this act. But if sections sixteen and thirty-six, or any subdivisions or por- 
tion of any smallest subdivision thereof in any township, shall be found by 
the Department of the Interior to be mineral lands, said states are hereby 
authorized and empowered to select, in legal subdivisions, an equal quantity 
of other unappropriated lands in said states in lieu thereof, for the use and 
the benefit of the common schools of said states. 

§ 19. That all lands granted in quantity or as indemnity by this act 
shall be selected under the direction of the Secretary of the Interior, from the 
surveyed, unreserved, and unappropriated public lands of the United States 
within the limits of the respective states entitled thereto. And there shall 
be deducted from the number of acres of Jand donated by this act for specific 
objects to said states the number of acres in each heretofore donated by Con- 
gress to said territories for similar objects. 

$ 20. That the sum of twenty thousand dollars, or so much thereof as 
may be necessary, is hereby appropriated, out of any money in the treasury 
not otherwise appropriated, to each of said territories for defraying the ex- 
penses of the said conventions, except to Dakota, for which the sum of forty 
thousand dollars is so appropriated, twenty thousand dollars each for South 
Dakota and North Dakota, and for the payment of the members thereof, under 
the same rules and regulations and at the same rates as are now provided by 
law for the payment of the territorial legislatures. Anv money hereby appro- 
priated not necessary for such purpose shall be covered into the treasury of 
the United States. 06 
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§ 21. That each of said states, when admitted as aforesaid, shall consti- 
tute one judicial district, the names thereof to be the same as the names of the 
states, respectively; and the circuit and district courts therefor shall be held at 
the capital of such state for the time being, and each of said districts shall, for 
judicial purposes until otherwise provided, be attached to the eighth judicial 
circuit, except Washington and Montana, which shall be attached to the ninth 
judicial eireuit. There shall be appointed for each of said districts one district 
judge, one United States attorney, and one United States marshal. The judge 
of each of said districts shall receive a yearly salary of three thousand five 
hundred dollars, payable in four equal installments, on the first days of Janu- 
ary, April, July, and October of each year, and shall reside in the district. 
There shall be appointed clerks of said courts in each district, who shall keep 
their offices at the capital of said state. The regular terms of said courts shall 
be held in each district, at the place aforesaid, on the first Monday in April 
and the first Monday in November of each year, and only one grand jury and 
one petit jury shall be summoned in both said circuit and district courts. The 
circuit and district courts for each of said districts, and the judges thereof, 
respectively, shall possess the same powers and jurisdiction, and perform the 
same duties required to be performed by the other circuit and district courts 
and judges of the United States, and shall be governed by the same laws and 
regulations. The marshal, district attorney, and clerks of the circuit and dis- 
trict courts of each of said districts, and all other officers and persons per- 
forming duties in the administration of justice therein, shall severally possess 
the powers and perform the duties lawfully possessed and required to be per- 
formed by similar officers in other districts of the United States; and shall, for 
the services they may perform, receive the fees and compensation allowed by law 
to other similar officers and persons performing similar duties in the state of 
Nebraska. | 


§ 22. That all cases of appeal or writ of error heretofore prosecuted and 
now pending in the supreme court of the United States upon any record from 
the supreme court of either of the territories mentioned in this act, or that 
may hereafter lawfully be prosecuted upon any record from either of said 
courts, may be heard and determined by said supreme court of the United 
States. And the mandate of execution or of further proceedings shall be 
directed by the supreme court of the United States to the circuit or district 
court hereby established within the state succeeding the territory from which 
such record is or may be pending, or to the supreme court of such state, as the 
nature of the case may require: Provided, That the mandate of execution or 
of further proceedings shall, in cases arising in the territory of Dakota, be 
directed by the supreme court of the United States to the circuit or district 
court of the district of South Dakota, or to the supreme court of the state of 
South Dakota, or to the cireuit or district court of the district of North 
Dakota. or to the supreme court of the state of North Dakota, or to the supreme 
eourt of the territory of North Dakota, as the nature of the case may require. 
And each of the circuit, district, and state courts herein named shall re- 
spectively, be the successor of the supreme court of the territory, as to all such 
cases arising within the limits embraced within the jurisdiction of such courts, 
respectively, with full power to proceed with the same, and award mesne or 
final process therein; and that from all judgments and decrees of the supreme 
court of either of the territories mentioned in this act, in any case arising 
within the limits of any of the proposed states prior to admission, the parties 
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to such judgment shall have the same right to prosecute appeals and writs of 
error to the supreme court of the United States as they shall have had by law 
prior to the admission of said state into the Union. 


§ 23. That in respect to all cases, proceedings, and matters now pending 
in the supreme or district courts of either of the territories mentioned in this 
act at the time of the admission into the Union of either of the states men- 
tioned in this act, and arising within the limits of any such state, whereof the 
circuit or district courts by this act established might have had Jurisdiction 
under the laws of the United States had such courts existed at the time of the 
commencement of such cases, the said circuit and district courts, respectively, 
shall be the successors of said supreme and district courts of said territory; and 
in respect to all other cases, proceedings, and matters pending in the supreme 
or district courts of any of the territories mentioned in this act at the time of 
the admission of such territory into the Union, arising within the limits of said 
proposed state, the courts established by such state shall, respectively, be the 
successors of said supreme and district territorial courts; and all the files, 
records, indictments, and proceedings relating to any such cases shall be trans- 
ferred to such circuit, district, and state courts, respectively, and the same shall 
be proceeded with therein in due course of law; but no writ, action, indictment, 
cause, or proceeding now pending, or that prior to the admission of any of the 
states mentioned in this act shall be pending in any territorial court in any of 
the territories mentioned in this act, shall abate by the admission of any such 
state into the Union, but the same shall be transferred and proceeded with in 
the proper United States circuit, district, or state court, as the case may be: 
Provided, however, That in all civil actions, causes, and proceedings in which 
the United States is not a party, transfers shall not be made to the circuit and 
district courts of the United States, except upon written request of one of the 
parties to such action or proceeding filed in the proper court; and in the absence 
of such request, such cases shall be proceeded with in the proper state courts. 


$ 24. That the constitutional conventions may, by ordinance, provide for 
the election of officers for full state governments, including members of the 
legislatures and representatives in the fifty-first Congress; but said state gov- 
ernments shall remain in abeyance until the state shall be admitted into the 
Union, respectively, as provided in this act. In case the constitution of any of 
said proposed states shall be ratified by the people, but not otherwise, the legis- 
lature thereof may assemble, organize, and elect two Senators of the United 
States; and the governor and secretary of state of such proposed state shall 
certify the election of the Senators and Representatives in the manner required 
by law; and when such state is admitted into the Union, the Senators and Rep- 
resentatives shall be entitled to be admitted to seats in Congress, and to all the 
rights and privileges of Senators and Representatives of other states in the 
Congress of the United States; and the officers of the state governments formed 
in pursuance of said constitutions, as provided by the constitutional conven- 
tions, shall proceed to exercise all the functions of such state officers; and all 
laws in force made by said territories, at the time of their admission into the 
Union, shall be in force in said states, except as modified or changed by this 
act or by the constitutions of the states, respectively. 


$ 25. That all acts or parts of acts in conflict with the provisions of this 
act, whether passed by the legislatures of said territories or by Congress, are 
hereby repealed. 
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[This constitution was framed by a convention of seventy-five delegates, chosen by 
the people of the Territory of Washington at an election held May 14, 1889, under § 3 of 
the Enabling Act. The convention met at Olympia on the fourth day of July, 1889, and 
adjourned on the twenty-second day of August, 1889. The constitution was ratified by 
the people at an election held on October 1, 1889, and on November 11, 1889, in ac- 
cordance with § 8 of the Enabling Act, the President of the United States proclaimed 
the admission of the State of Washington into the Union.] 


PREAMBLE. 


We the people of the state of Washington, grateful to the Supreme Ruler 
of the Universe for our liberties, do ordain this constitution. 


ARTICLE I. 
BILL OF RIGHTS. 


$ 1. POLITICAL POWER.—AIl political power is inherent in the 
people, and governments derive their just powers from the consent of the gov- 
erned, and are established to protect and maintain individual rights. 


Ala., I, 3; Ark., II, 1; Cal., I, 2; Conn., the distribution of the sovereign power: 
I, 2; Fla., II, 2; Ida., I, 2; Ind., I, 1; Ia, State v. Clark, 30 Wash. 439. 
I, 2; Kan., B. R., 2; Ky., 4; Me., I, 2; Mo., The absence in the constitution of spe- 
II, 1; Mont., III, I; N. Dak., I, 2; N. C., I, cially delegated power to the legislature 
2; Nev., 1, 2; N. J., I, 2; Ohio, I, 2; Or., 1, to enact laws for the taxation of inherit- 
1; Pa., I, 2; S. Dak., VI, 1; S. C., I, 3; ance is not to be construed as a restric- 
Tenn., I, 1; Tex., I, 2; Va., 1,5; Wy., 1,1. tion of the right under these provisions, 

Cited in 30 Wash. 443. or under the provisions of Art. I, $ 30: 

These provisions have no application to State v. Clark, 30 Wash. 439. 


$ 2. SUPREME LAW OF THE LAND.—The constitution of the 
United States is the supreme law of the land. 


Cf. Ala., I, 35; Cal., I, 3; La., B. R., 2; A conflict between the federal and state 
Md., D. R, 2; Mo., II, 3; Nev., I, 2; N C., constitutions will not be declared unless it 
I, 4; S. C., I, 4; Tex., I, 1; Va., I, 2, 3; .is very obvious: Romine v. State, 7 Wash. 
W. Va., I, 1. 215. ; 
‘ N The state cannot prescribe the kind o 
Cited in 1 Wash. 386. . money in which debts are to be paid: Den- 
This provision only relates to those mat- nis v. Moses, 18 Wash. 537. 
ters wherein the general government as- Upon federal constitutional questions 
sumes to control the individual states, and the rule of the United States supreme 
the requirement of a presentment by a court is to be followed: Herrick v. Niesz, 
grand jury is not one of them: In re Raf- 16 Wash. 74; Broad, In re, 36 Wash. 449; 
ferty, 1 Wash. 382. Trowbridge v. Spinning, 23 Wash. 48. 


§ 3. PERSONAL RIGHTS.—No person shall be deprived of life, lib- 
erty, or property without due process of law. 
See notes to Art. I, $ 25. 


Cf. Ala., I, 7; Ark., IT, 8, 21; Cal., I, 13; Cited in 5 Wash. 304; 13 Wash. 159; 16 
Colo., II, 25; Conn., I, 9; Fla., D. R., 12; Wash. 415; 17 Wash. 450; 18 Wash. 78; 
Ga., I, 3; Ill., II, 2; Ia., I, 9; Mich., V, 32; 18 Wash. 595; 19 Wash. 208; 19 Wash. 
Minn., I, 7; Miss., II, 14; Mo., II, 30; 337; 29 Wash. 604; 35 Wash. 512; 36 
Neb., I, 3; N. Y., Rev., I, 6; N. C., I, 17; Wash. 312; 36 Wash. 453; 41 Wash. 178; 
Pa, I, 9; Tex., I, 19; W. Va., III, 10; 42 Wash. 240; 44 Wash. 352; 44 Wash. 
Mont., III, 27; N. Dak., I, 13; S. Dak., VII, 354; 45 Wash. 252; 46 Wash. 302; 39 Wash, 
2; Ida., I, 13; Wy., I, 6. 164, 
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See 1 Remington’s Digest, pp. 521-525, 
$5 43-59; Id., pp. 538-544, $$ 119-142. 

The right of a municipal corporation to 
impound stock running at large, under 
charter powers, is a valid exercise of police 
power, and does not violate this section: 
Wilson v. Beyers, 5 Wash. 303. 

The right to execution and supplement- 
ary proceedings on a judgment in force 
prior to the adoption of the Code of 1881 
was a valuable and vested right; the right 
to exercise it could be limited by a new 
statute, but not summarily taken away; 
Murne v, Schwabacher Bros. Co., 2 W. T.. 
130. 

Abolition of dower by act of Nov. 9, 1871, 
was the taking away of an expectancy, 
and not the destruction of a vested right: 
Hirsch v. Hayden, 2 W, T. 223. 

DEPRIVATION OF LIBERTY.—A stat- 
ute authorizing a justice of the peace to 
adjudge costs against a complaining wit- 
ness and order his imprisonment until paid, 
docs not deprive him of his property or 
liberty without due process of law: Colby 
v. Backus, 19 Wash. 347. | 

One accused of murder, who submits a 
plea of insanity to trial by jury and is 
found not guilty by reason of insanity, 
may be confined in the county jail until 
the further order of the court, and is not 
deprived of his liberty without due process 
of law, where he does not allege a restora- 
tion of sanity: In re Brown, 39 Wash. 160. 

One accused of murder who submits a 
plea of insanity to trial by a jury and is 
found not guilty by reason o. insanity, 
may be committed to prison if found 
manifestly dangerous, conformably to 
§ 6959, Bal. Code, and is not deprived of 
liberty without due process of law: State 
ex rel. Thompson v. Snell, 46 Wash. 327. 

Sections 2891 and 2892, infra, defining 
the crime of incest without including act- 
ual knowledge on the part of the defend- 
ant of his relationship to the particeps 
criminis, does not deprive one of liberty 
without due process of law: State v. 
Glindemann, 34 Wash. 221. 

The statute making it a felony for any 
male person to accept or live off the earn- 
ings of a prostitute is not unconstitu- 
tional, because it fails to require that the 
same be knowingly done: State v. Zenner, 
35 Wash. 249. 

The prohibition of the employment of 
females in a place where liquors are sold 
is not a deprivatibn of property or liberty 
to contract without due process of law: 
State v. Considine, 16 Wash. 358. 

Prohibiting the business of barbering on 
Sunday does not violate the constitutional 
prohibitions against the taking of liberty 
or property without due process of law: 
State v. Bergfeldt, 41 Wash. 234. 

A law providing that none but a duly 
authorized agent of a railroad company 
shall be permitted to sell railway trans- 
portation does not deprive a citizen, who 
was already established in such business 
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prior to the enactment of the law, of prop- 
erty without due process of law: In re 
O’Neill, 41 Wash. 174. 

A fine against keeping open any play- 
house or theater on Sunday is not uncon- 
stitutional as an abridgment of the rights 
of the individual: State v. Herald, 47 
Wash. 538. 

The right of liberty and the pursuit of 
happiness are not infringed by an aet pro- 
hibiting the smoking of opium: Ah Lim v. 
Territory, 1 Wash. 156. 

The act requiring horseshoers to pass an 
examination and pay a license fee is un- 
constitutional, as an arbitrary interference 
with personal liberty and private property 
without due process of law: In re Aubrey, 
36 Wash. 308. 

Restricting the right to own, run or 
manage a dental office is an unwarranted 
abridgment of the private right of prop- 
erty and of the citizen’s liberty to engage 
in legitimate pursuits for a liveliuvou: 
State v. Brown, 37 Wash. 97. 

The act regulating the business of 
plumbing and requiring plumbers to secure 
a license from an examining board in- 
fringes the state and federal constitutions 
by depriving them of the pursuit of hap- 
piness and liberty to pursue their chosen 
calling: State ex rel. Richey v. Smith, 42 
Wash. 237. 

Laws 1901, page 349, regulating the 
business of barbering and requiring a li- 
cense therefor, is not unconstitutional as 
an abridgment of the liberty or natural 
rights of citizens: State v. Walker, 48 
Wash. 8. 

DEPRIVATION OF PROPERTY.—To 
compel an attorney to gratuitously defend 
a pauper accused of crime is not a taking 
of his property without due process of law: 
Presby v. Klickitat County, 5 Wash. 329. 

To give effect to probate proceedings 
declaring a man to be dead after seven 
years’ absence is not to deprive him of 
his property without due process of law: 
Scott v. McNeal, 5 Wash. 309, 31 Pac. 873 
(overruled in Id., 154 U. S. 34, 14 Sup. 
Ct. 1108). 

Requiring the payment of all taxes by 
a vendor before his deed of conveyance 
will be recorded is a violation or the con- 
stitutional inhibition that no person shall 
be deprived of his property without due 
process of law: State ex rel. Baldwin v. 
Moore, 7 Wash. 173. 

Section 1230, infra, authorizing the 
court to strike a pleading and give judg- 
ment against a party for failure to an- 
swer interrogatories is not unconstitu- 
tional as depriving a party of pronerty 
without due process: Lawson v. Black 
Diamond Coal Co., 44 Wash. 26. 

The right of an attorney to practice is 
property, and depriving him of it by a 
punishment for contempt, when no con- 
tempt in fact was committed, is a taking 
without due process of law: State ex rel. 
Rohde v. Sachs, 2 Wash. 373, 
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An act providing that the wages of 
labor shall be forthwith paid on cessa- 
tion of the work is in accordance with a 
sound public policy and is not void under 
this section as a deprivation of property 
without due process of law: Shortall v. 
Puget Sound Bridge & Dredge Co., 45 
Wash. 290. 

Section 6339, infra, in regard to the 
right of a person to the first use of spring 
waters arising on his land, is unconstitu- 
tional as to riparidn rights to the use of 
the water for domestic purposes by lower 
proprietors whose lands were patented 
prior to the enactment of the statute, as 
it deprives them of property without due 
process of law: Nielson v. Sponer, 46 
Wash, 14, 

The statutory allowance of an attor- 
ney’s fee to the plaintiff upon the fore- 
closure of a lien is not unconstitutional 
where it is not imposed as a penalty, but 
allowed as costs: Ival] v. Willis, 17 Wash. 
645; Griffith v. Maxwell, 20 Wash. 403. 

And authorizing an attorney’s fee in 
favor of the plaintiff in an action to fore- 
close a mechanie’s lien is not unconstitu- 
tional; Littell v. Saulsberry, 40 Wash. 
930. 

This section is violated by the anti- 
-trading stamp act making it a misde- 
meanor to sell or exchange property un- 
der an inducement, etc.: Leonard v. Bas- 
sindale, 46 Wash. 301. 

An ordinance prescribing the minimum 
wage to be’ paid for a day’s labor upon 
public work undertaken by a city is not 
unconstitutional: Gies v. Broad, 41 Wash. 
443. 

A law intended to apply retrospec- 
tively to validate a void tax would be 
void as a taking of property without due 
process of law: Baer v. Choir, 7 Wash. 
631. 

Laws of 1893, page 428, requiring a 
purchaser of sawlogs and shingle bolts 
during the period within which liens 
thereon may be filed, to see that the pur- 
chase money is applied to the payment 
of bona fide claims, is not a violation of 
the constitutional inhibition against tak- 
ing property without due process of law, 
or for a private use without compensa- 
tion: McCoy v. Cook, 13 Wash. 158. 

The act giving servants, clerks, labor- 
ers, etc., the right to claim from the pro- 
ceeds of execution or attachment, etc., 
due them for services, etc., is not open 
to the objection that it deprives one of 
his property without due process of law: 
Gleason v. Tacoma Hotel Co., 16 Wash. 
412. 

The act giving a lien upon lots for 
elearing, grading or filling streets is not 
unconstitutional on the ground of de- 
priving the owner of his property with- 
out due process of law: Young v. Bor- 
zone, 26 Wash. 4. 

The statute creating a lien on logs for 
boomage charges against a nonconsenting 
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owner is constitutional: East Hoquiam 
Boom etc. Co. v. Neeson, 20 Wash. 142. 

The act of 1893, authorizing the ex- 
cavation of public waterways by private 
contract, and providing for liens upon the 
filled in tide lands belonging to the state 
does not deprive the subsequent purchasers 
from the state of their property withont 
due process of law: Seattle & Lake Wash- 
ington Waterway Co. v. Seattle Dock Co., 
35 Wash. 503. 

It is within the police power to place 
reasonable restrictions upon the disposal 
by retail dealers of their stocks of goods 
in bulk, for the protection of the public 
and prevention of frauds: ¿ucDaniels v. 
Connelly Shoe Co., 30 Wash. 549. 

A state statute probibiting the sale of 
process butter unless it is pluinly marked 
with the words “Renovated Butter,” falis 
within the police powers of the state, and 
is not in violation of Art. 1, $ 8 of the 
federal constitution: Hathaway v. McDon- 
ald, 27 Wash. 659. 

Section 1368, infra, providing that no 
real estate of a deceased person shall be 
liable for his debts unless administration 
be granted within six years, is not uncon- 
stitutional as depriving a mortgagce of 
property without due process of law: 
Fuhrman v. Power, 43 Wash. 533. 

TAXATION OF PROPERTY.—The mu- 
nicipal taxation of agricultural lands in- 
cluded within the corporate limits of a 
city is not unconstitutional on the ground 
that it is a taking of private property 
without just compensation: Ferguson v. 
Snohomish, 8 Wash. 668; Frace v. Tacoma, 
16 Wash. 69. 

The requirement of due process of law 
is complied with in a proceeding to en- 
force the payment of taxes, where the 
owner is given an opportunity to appear 
in court in response to a suit for the en- 
forcement of a tax lien: Whatcom County 
v. Fairhaven Land Co., 7 Wash. 101. 

There is no vested right to have prop- 
erty assessed in a particular way, and 
the legislature may change the mode of 
assessment at any time: Heilig v. Puyal- 
lup, 7 Wash. 29. 

Where a property owner has notice and 
an opportunity to defend before his title 
is actually devested by the issuance of a 
tax deed, the issuance of a tax certificate 
without notice to him will not constitute 
a taking of property without due process 
of law: State ex rel. American Savings 
Union v. Whittlesey, 17 Wash. 447. 

The statutory proceeding to foreclose a 
county delinquency tax certificate, being 
in rem, need not require personal notice 
in order to constitute due process of law: 
Williams v. Pittock, 35 Wash. 271; Penn- 
svivania Co. v. Tacoma, 36 Wash. 656; 
Carson v. Titlow, 38 Wash. 196; Plumb v. 
Dvas, 38 Wash. 240; Allen v. Peterson, 38 
Wash. 599. 

But in the case of an individual certi- | 
ficate, the statute requiring personal ser- 
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vice of notice, the judgment is void if 
rotice is not given: McManus v. Morgan, 
38 Wash. 528. 

The tax itself is sufficient notice to 
owners: Spokane Falls & N. R. Co. v. 
Abitz, 38 Wash. 8. 

The fact that a property owner was 
lulled into security by a promise of city 
ofticials to give him notice of the time to 
be fixed for a hearing does not deprive 
him of his property without due process 
of law, where he had no right to rely upon 
the promise: Alexander v. Tacoma, 35 
Wash. 366. — 


FENCE AND STOCK LAWS.—Laws 
1883, page 51, in relation to liability of 
railroad companies for killing stock, is 
unconstitutional, because it imposes a pen- 
alty where no duty to fence exists, and 
would be taking property without due pro- 
cess of law: Oregon R. & N. Co. v. Smal- 
ley, 1 Wash. 206. ; 


Laws of 1893, page 418, providing that 
a railroad company shall be subject to a 
enalty of double the value of stock killed 
by collision with its trains, in case of 
failure to notify the owner within forty- 
eight hours thereafter, is unconstitutional, 
on the same grounds: Jolliffe v. Brown, 
14 Wash. 155. 


But the section of the act providing 
that, in actions for injuries to stock oc- 
casioned by collision with moving trains, 
proof that the railroad track was not 
fenced so as to turn stock shal] be prima 
facie evidence of negligence merely es- 
tablishes a rule of evidence, and is con- 
stitutional: Jolliffe v. Brown, 14 Wash. 
155. 

TRADE AND BUSINESS.—The statute 
making it unlawful for any person to open 
on Sunday any shop, store or building, or 
place of business whatever, for the pur- 
pose of trade or sale of goods, wares and 
merchandise, does not violate this section: 
State v. Nichols, 28 Wash. 628. 

Laws of 1901, page 222, to regulate 
the purchase, sale, transfer and encum- 
brance of stocks of goods, wares or mer- 
chandise in bulk is a rightful exercise of 
legislative power, and hence not a viola- 
tion of this section: MeDaniels v. Con- 
nelly Shoe Co., 30 Wash. 549. 

Laws of 1905, page 238, § 2, arbi- 
trarily fixing the weight of standards for 
lumber cars at one thousand pounds, and 
requiring such weight to be deducted from 
the net weight of the lumber on all car- 
loads received for shipment, is unconsti- 
tutional as unreasonable and requiring the 
carriage of part of the lumber without 
reward, being a taking of property with- 
out due process of law: State ex rel. 
Washington Mill Co. v. Great Northern 
R. Co., 43 Wash. 658. 

The right to hold and dispose of prop- 
erty ceases with death, and hence acts re- 
specting the devolution of the rıght or 
title thereto do not abridge the consti- 
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tutional rights of the citizen: State v. 
Clarke, 30 Wash. 439. 

REMEDIES.—Section 720, infra, au- 
thorizing an injunction to restrain the ma- 
licious erection of any structure intended 
to spite, injure, or annoy an adjoining 
proprietor, does not violate this section: 
Karasek v. Peier, 22 Wash. 419. 

PROCESS.—In proceedings in rem, con- 
structive service by publication is suff- 
cient to give validity to a judgment pure- 
ly in rem, and constitutes due process of 
law: Wilson v. Beyers, 5 Wash. 303. 

To grant an injunction without notice 
or any showing of necessity is to deprive 
a party of his rights, “without due pro- 
cess of law”: In re Groen, 22 Wash. 53. 

Laws 1893, page 237, providing for the 
location of county roads and award of 
damages therefor, is unconstitutional as to 
resident owners of lands appropriated, for 
the reason that it does not provide for 

ersonal service of notice: In re Smith’s 

etition, 9 Wash. 85. 

Upon the formation of a diking district 
under Laws of 1895, page 304, personal 
service upon every person within the dis- 
trict of notice of the petition to organize 
the district is not necessary, and failure 
to give such personal service would not 
constitute a taking of private property 
without due process of law: Hansen v. 
Hammer, 15 Wash. 315. 

The fact that a section of the irriga- 
tion act authorized the testing of the va- 
lidity of the proceedings without personal 
notice, and the entry of a judgment there- 
on, would only affect the validity of such 
a judgment, and would not render the en- 
tire act void as a taking of property with- 
out due process: Kinkade v. Witherop, 
29 Wash. 10. 

By laws of 1889, page 261, for the con- 
demnation of rights of way for irriga- 
tion purposes, the filing of a complaint, 
ete., provides ample notice and due pro- 
ecss of law: Weed v. Goodwin, 36 Wash. 
31. 

An order in garnishment, that goods 
claimed by third parties be delivered to 
the sheriff, would be taking private prop- 
erty without due process of law: Coombs 
v. Davis, 2 W. T. 466; Weisbach v. Ar- 
nold, 3 W. T. 111. 

Section 819, infra, entitling the plain- 
tiff in an action of forcible entry and 
detainer to a writ of restitution before 
judgment, on filing a bond securing the 
defendant for costs and damages, does not 
deprive defendant of property without due 
process of law: State ex rel. German Sav. 
& Loan Soc. v. Prather, 19 Wash. 336; 
Morris v. Healy Lumber Co., 33 Wash. 
451. 

The drainage act does not authorize the 
taking of private property without due 
process of law because of the failure to 
directly provide for contesting the assess- 
ment: State ex rel. Latimer v. Henry, 28 
Wash. 38. 
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Under § 7731, infra, a municipal cor- 
poration of the fourth class may pro- 
hibit the running at large of domestic ani- 
mals, and an ordinance providing for the 
summary sale of impounded animals, un- 
der reasonable notice, without a judicial 
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inquiry, is effective to transfer the title 
and does not authorize the taking of 
property without due process of law: 
Shook v. Sexton, 37 Wash. 509. See, also, 
Wilson v. Beyers, 5 Wash. 304. 


$ 4. RIGHT OF PETITION AND ASSEMBLAGE.—The right of peti- 
tion and of the people peaceably to assemble for the common good shall never 


be abridged. 


Cf. Ala., I, 26; Ark., II, 4; Cal., I, 10; 
Colo., II, 24; Conn., I, 16; Del., I, 16; Fla., 
D. R., 15; Ga., I, 24; IN., II, 17; Ind., I, 31; 
Ia., I, 20; Kan., B. R., 3; Ky., B. R., 1 (6); 
Me., I, 15; Md., B. R. 13; Mass., Pt. 1st, 
19; Mich., XVIII, 10; Miss., IIT, 4; Mo., IT, 
29; Neb., I, 19; Nev., I, 10; N. H., I, 32; 


N. J., I, 18; N. Y., Rev., I, 9; N. C., I, 25; 
Ohio, I, 3; Or., I, 26; Pa., I, 20; R. I., I, 
21; S. C., I, 6; Tenn., I, 23; Tex., I, 27; Vt., 
I, 20; W. Va., III, 16; Wis., I, 4; Mont., 
III, 26; N. Dak., I, 10; S8. Dak., VI, 144; 
Ida., I, 10; Wy., I, 21. 


§ 5. FREEDOM OF SPEECH.—Every person may freely speak, write, 
and publish on all subjects, being responsible for the abuse of that right. 


Cf. Ala., I, 5; Ark., II, 6; Cal., I, 9; 
Colo., IT, 10; Conn., I, 5; Del., I, 5; Fla., 
D. R., 13; Ind., I, 9; Ia., I, 7; Ida., I, 9; 
Kan., B. R., 11; Ky., B. R., 8; La. I, 4; 
Md., B. R., 40; Mass., I, 16; Me., I, 4; 
Mich., IV, 42; Minn., I, 3; Miss. III, 13; 
Neb., 1, 5; N. H. I, 22; N. C., I, 20; N. 
Dak., I, 9; N. J., I, 5; Nev., I, 9; N. Y., 
Rev., I, 8; Or., I, 8; Ohio, I, 2; Pa., I, 7; 
R. I., I, 20; S. C., I, 7; S. Dak., VI, 5; Tex., 


I, 8; U. S. Const. Amd., I, 1; W. Va., III, 
7; Wis., I, 3; Wy., I, 20; Va., I, 14. 

Cited in 19 Wash. 242. 

These provisions do not grant immunity 
from the jurisdiction and process of courts 
in proceedings for contempt against any 
person who, during the pendency of the 
trial of a case, publishes an article re- 
flecting on the court or judges thereof: 
State v. Tugwell, 19 Wash. 238. 


§ 6. OATHS—MODE OF ADMINISTERING.—The mode of admin- 
istering an oath or affirmation shall be such as may be most consistent with 
and binding upon the conscience of the person to whom such oath or affirma- 


tion may be administered. 
See State v. Gin Pon, 16 Wash. 425. 


§ 7 INVASION OF PRIVATE AFFAIRS OR HOME PROHIB- 
ITED.—No person shall be disturbed in his private affairs, or his home in- 


vaded, without authority of law. 


Cf. Ala., I, 6; Ark., II, 15; Cal., I, 19; 
Colo., II, 7; Conn., I, 8; Del., I, 6; Fla., 
D. R., 22; Ga., I, 16; Ill., II, 6; Ind., I, 11; 
Ia., 1, 8; Ida., I, 17; Kan., B. R., 15; Ky., 
B. R., 10; La., B. R., 2; Me., 1,5; Md., B. 
R., 26; Mass., Pt. I, 14; Mich., VI, 26; 
Minn., I, 10; Miss., III, 23; Mo., II, 11; 
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Neb., I, 7; Nev., I, 18; N. H., I, 19; N. J., 
I, 6; N. C., I, 15; Ohio, I, 14; Or., I, 9; 
Pa., 1,8; R. I., I, 6; S. C., I, 22; Tenn., I, 
7; Tex., 1,9; Vt., I, 11; Va., I, 12; W. Va. 
III, 6; Wis., I, 11; Wy., I, 4; and see 
Const. U. S. IVth Amend. 

Cited in 36 Wash. 454. 


IRREVOCABLE PRIVILEGE, FRANCIHSE OR IMMUNITY 


PROHIBITED.—No law granting irrevocably any privilege, franchise, or 
immunity shall be passed by the legislature. 


Cf. Ala., I, 23; Cal., I, 21; Colo., II, 11; 
I1., II, 14; Ind., I, 23; Ia., I, 6; Mo., II, 15; 
Mont., III, 11; Kan., B. R., 2; Neb., I, 16; 
N. C., I, 7; N. Dak., I, 20; Ohio, I, 2; Pa., 


I, 17; S. Dak., VI, 12; Tex., I, 17. Sce $ 
12, infra. 
Cited in 21 Wash. 522. 


§ 9. RIGHTS OF ACCUSED PERSONS.—No person shall be com- 
pelled in any criminal case to give evidence against himself, or be twice put 


in jeopardy for the same offense. 
See notes to Art. I, § 22. 
Cf. Ala., I, 7, 10; Ark., II, 8; Cal., I, 13; 
Colo., U, 18; Conn., I, 9; Del., I, 7, 8; Fla., 
Rem. Wash. Code, Vol. I.—3 


D. R., 12; 111., II, 10; Ind., I, 14; Ia., I, 12; 
Kan., B. R., 10; Ky., B. R., 13; La., I, 6; 
Me., I, 6, 8; Md., D. R., 22; Mass., Pt. lst, 
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2; Mich., VI, 29, 32; Minn., I, 7; Miss., 
I, 22, 26; Mo., II, 23; Mont., III, 18; 
Ida., I, 13; Neb., 1, 12; Nev., [, 8; N. H., I, 
15, 16; N. J., I, 10; N. Y., Rev., I, 6; N. 
Dak., I, 13; Ohio, I, 10; Or., I, 12; Pa., I. 9, 
10; R. I., I, 7, 13; S. C., I, 13, 18; S. Dak, 
VI, 9; Tenn., I, 9, 10; Tex., I, 10, 14; Vt., 
I, 10; W. Va., III, 5; Wis., I, 8; Wy. I, 
11; U. S. Amend. V. 

Cited in 7 Wash. 338; 14 Wash. 666: 18 
Wash. 484; 36 Wash. 488; 40 Wash. 219. 


See 2 Remington's Digest, pp. 
2902, $$ 84-96. Former jeopardy: See 1 
Id., pp. 763-765, §§ 42-53. 

A contempt proceeding is not a crim- 
inal case, within the meaning of this 
section: State ex rel. Dye v. Reilly, 40 
Wash, 217. 


The defendant as a witness in a crim- 
inal prosecution is subject to be contra- 
dicted, disputed or impeached the same as 
any other witness, and cross-examination 
for this purpose is not prohibited by this 
section: State v. Duncan, 7 Wash. 336. 

As to proper cross-examination of ac- 
cused, see State v. Melvern, 32 Wash. 7. 

But a defendant, and a witness in his 
own behalf in a criminal prosecution, can- 
not be compelled to testify to matters 
tending to criminate him: State v. O'Hara, 
17 Wash. 525. 

As to admissibility of voluntary confes- 
sion of defendant at preliminary hearing, 
see State v. Washing, 36 Wash. 485. 

When it plainly appears to the “court 
that a question propounded to a witness 
cannot be answered affirmatively without 
eriminating him, it is the duty of the 
court to caution him as to his privilege 
of not answering: Perkins v. North End 
Bank, 17 Wash. 100. 

The discharge of a defendant before ver- 
dict upon a prosecution for larceny is not 
a bar to subsequent prosecution for ob- 
taining the money under false pretenses, 
when the first discharge resulted from a 
variance between the information and 
proof: State v. Reiff, 14 Wash. 664. 

A defendant has been once in jeopardy 
when he has been arraigned upon an in- 
formation sufficiently charging the crime, 
a jury has been sworn and a court of com- 
petent jurisdiction has ordered the dis- 
charge of the accused at the close of the 
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case made by the state: State v. Hubbell, 
18 Wash. 482. 

A plea of former jeopardy cannot be 
based upon the discharge of the jury for 
failure to agree: State v. Costello, 29 
Wash 366. 

Discharging a jury on a holiday be- 
cause of its inabilitv to agree would not 
be a void act, under our statutes. so as 
to constitute former jeopardy: State v. 
Lewis, 31 Wash. 515. 

The conviction of a defendant charged 
with murder in the first degree as guilty 
of murder in the second degree is an ac- 
quittal of the higher charge: State v. 
Murphy, 13 Wash. 229, 

A verdict of guilty upon an insufficient 
information, set aside at the instanee of 
defendant, is a mistrial and does not con- 
stitute former jeopardy: State v. Riley, 36 
Wash. 441. 

The voluntary dismissal of an informa- 
tion for assault and battery is a bar to a 
conviction for assault and battery, under 
a subsequent information charging the 
same facts as constituting the crime of 
attempting to commit mayhem: State v. 
Durbin, 32 Wash. 289, 

The acquittal of a defendant of one 
offense is no bar to another offense com- 
mitted in the same act or transaction, or 
when the second prosecution is for an 
offense based upon a different statute: 
State v. Robinson, 12 Wash. 491; State v. 
Reiff, 14 Wash. 664; State v. Campbell, 40 
Wash. 480. 

The reversal of a judgment for errors 
of law is not an acquittal on the merits: 
State v. White, 8 Wash. 230; State v. Ri- 
ley, 36 Wash. 441. 

After reversal of a judgment of con- 
viction a new indictment may be filed 
identical with the former except that the 
Christian name of the person killed is 
changed: State v. Freidrich, 4 Wash. 204. 

As to offenses to which a plea of former 
jeopardy is a defense, see State v. Arm- 
strong, 29 Wash. 57; State v. Campbell, 
40 Wash. 480. 

The only competent evidence of former 
conviction is the production of a record 
from a court of competent jurisdiction 
founded upon an indictment or other 
proper accusation: State v. Payne, 6 Wash. 
563. 


§ 10. ADMINISTRATION OF JUSTICE.—Justice in all cases shall be 
administered openly and without unnecessary delay. 


Cf. Ala., I, 14; Conn., I, 12; Del., I, 9; 
Ind., I, 12; Ida., I, 18; Ky., 14; Kan., B. 
R., 18; La., 11; Mont., III, 6; Me.. I, 19; 
Miss.. III, 24; Mass., Pt. Ist, 11; Minn., I, 
8; Mo., II, 10; N. Dak., I, 22; Neb., I, 13; 
N. H., I, 14; N. C., I, 18; Ohio, I, 16; Or., 
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I, 10; Pa., I, 11; R. I., I, 5; S. Dak., VI, 
20; S. C., I, 15; Tenn., I, 17; Tex., I, 13; 
W. Va., IIT, 17; Wis., I. 9; Wy., I, 8. 

Cf. Ark., II, 13. Sce note to Art. I, 
$ 22, 

Cited in 16 Wash. 575. 


RELIGIOUS FREEDOM.—Absolute freedom of conscience in 


all matters of religious sentiment, belief, and worship shall be guaranteed to 
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every individual, and no one shall be molested or disturbed in person or prop- 
erty on account of religion, but the liberty of conscience hereby secured shall 
not be so construed as to excuse acts of licentiousness, or justify practices in- 
consistent with the peace and safety of the state. No public money or prop- 
erty shall be appropriated for or applied to any religious worship, exercise, 
or instruction, or the support of any religious establishment. No religious 
qualification shall be required for any public office or employment, nor shall 
any person be incompetent as a witness or juror in consequence of his opinion 
on matters of religion, nor be questioned in any court of justice touching his 


relirious belief to affect the weight of his testimony. 
This section is amended: See 4th Amendment, infra. 


Cf. Ala., I, 4; Ark., II, 25-6; Cal., 
Colo., II, 4; Fla., D. R., 5, 6; Iowa, I, 3; 
111., 11, 3; Ida., I, 4; Kan., B. R., 7; Ky., 5 
Me., I, 3; Md., B. R., 36; Mass., Pt. Ist, 2; 
Mich., IV, 39; Miss., III, 18; Minn., I, 17; 
Mo., II, 5; Neb., I, 4; N. H., I, 5; N.J. I, 
3; N. C., I, 26; N. Y., 1, 3; Nev., I, 4; N. 
Dak., I, 4; Or., I, 2; Ohio, I, 7; Pa., I, 3; 
R. L, I, 3; S. Dak., VI, 3; S. C., I, 9; 
Tenn., I, 3; Tex., I, 6; Vt., I, 3; Va., I, 18; 
U. S. Amend. 1, $1; W. Va., ITI, 15; Wis., 
I, 18; Wy., I, 18. 


I, 4; 


. 
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The enactment of Sunday laws, being 
within the police power, does not unduly 
abridge the rights of the citizen: State 
v. Nichols, 28 Wash. 628. 

Laws of 1903, page 68, prohibiting the 
business of barbering on Sunday, does not 
violate the federal constitutional prohibi- 
tions against abridging the privileges of 
a citizen even as to those who conscien- 
tiously believe in the observance of the 
seventh day of the week: State v. Berg- 
feldt, 41 Wash. 234. 


§ 12. SPECIAL PRIVILEGES AND IMMUNITIES PROHIBITED. 

No law shall be passed granting to any citizen, class of citizens, or corpora- 

tion, other than municipal, privileges or immunities which, upon the same 
terms, shall not equally belong to all citizens or corporations. 


Cited in 4 Wash. 426; 15 Wash. 297; 15 
Wash. 421; 18 Wash. 78; 18 Wash. 591; 21 
Wash. 522; 21 Wash. 554; 23 Wash. 580; 
24 Wash. 31; 24 Wash. 56; 28 Wash. 
631; 29 Wash. 458; 31 Wash. 192; 31 
Wash. 641; 35 Wash. 36; 35 Wash. 343; 35 
Wash. 515; 36 Wash. 454; 37 Wash. 429; 
37 Wash. 432; 38 Wash. 397; 41 Wash. 
238; 42 Wash. 217; 42 Wash. 240; 44 
Wash. 352-354; 45 Wash. 477; 47 Wash. 
539; 49 Wash. 35; 49 Wash. 462. 


See 1 Remington’s Digest, pp. 533-537, 


§§ 99-118. 


The licensing of fishing im certain wa- 
ters and giving exclusive control of the 
location for one year does not violate the 
constitutional inhibition against granting 
exclusive privileges: Walker v. Stone, I7 
Wash. 578. 


The right given to members of the bar 
to recommend four eligible persons of the 
county, from whom the court shall select 
two to act as commissioners for the se- 
lection of jurors, imposes merely a duty, 
and is not the conferring of a privilege or 
immunity upon any class of citizens such 
as is prohibited by this section: State v. 
Vance, 29 Wash. 435. 


The statute authorizing county superin- 
tendents to charge five cents mileage in 
counties of the first to the tenth classes 
inclusive, and ten cents mileage in all 
counties having a higher class number 
than the tenth, does not violate this sec- 


tion: Henry v. Thurston County, 31 Wash. 
638. 

Laws 1901, page 356, regulating new 
corporations to be thereafter authorized 
to do business in this state, and making 
them a class unto themselves, does not 
violate the provisions of this section: 
Stcte v. Fraternal Knights € Ladies, 35 
Wash. 338. 

Authorizing county commissioners to ap- 
point road supervisors from among the 
qualified electors of the state is not un- 
constitutional as granting special privi- 
leges or immunities to any citizen or class 
of citizens: State ex rel. Grifith v. New- 
land, 37 Wash. 428. 

Laws 1899, page 93, § 15, providing that 
mortgaged premises occupied as a home- 
stead by the mortgagors shall remain in 
their possession during the period of re- 
demption, is not unconstitutional as grant- 
ing special privileges to one class of eiti- 
zens: North Pacific Loan & Trust Co. v. 
Bennett, 49 Wash. 34. 

Laws of 1905, page 372, providing that 
every person who canvasses or sells by 
sample certain specified articles “after 
shipment to the state,” shall pay in ad- 
vance a license fee of $200 per year, vio- 
lates the state and federal restrictions 
against discrimination between citizens of 
this and other states, and is unconstitu- 
tional: Bacon v. Locke, 42 Wash. 215. 

Where a law is uniform in its opera- 
tion upon persons or property similarly 
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situated, in so far as it operates at all, its 
constitutionality is not affected by the 
number of persons within the scope of its 
operations: Redford v. Spokane St. R. 
Co., 15 Wash. 419; State v. Considine, 16 
Wash. 358; Fitch v. Applegate, 24 Wash. 
26; McDaniels v. Connelly Shoe Co., 30 
Wash. 549. 


And such a statute is equal and uniform, 
although it may act upon very few people: 
Lewis County v. Gordon, 20 Wash. 80. 


Laws 1905, page 110, requiring a brok- 
er's contract to be in writing, is not un- 
constitutional as class legislation, or as an 
unwarranted interference with the right to 
contract: Ross v. Kaufman, 48 Wash. 678. 


It should be presumed in favor of the 
proviso to Laws 1899, page 194, $ 4, ex- 
cepting from the prohibition against sal- 
mon fishing during the closed season “any 
Indian residing in this state,” who is al- 
lowed to take salmon “at any time for the 
use of himself and family,” that the 
same was intended to apply only to In- 
dians who have not assumed the duties 
and obligations of citizenship; hence the 
act is not unconstitutional under this sec- 
tion as granting special privileges to any 
citizen or class of citizens, etc.: State v. 
Lewis, 45 Wash. 475. 


A poll tax may be restricted to males 
over twenty-one years of age and under 
fifty. since the state constitution does not 
require uniformity therein, but the same 
may be made by appropriate classification; 
and the above is not unreasonable or un- 
just: Thurston County v. Tenino Stone 
Quarries, 44 Wash. 351. 

The law requiring jurors to be house- 
holders, but making no such requirement 
as to jurors summoned upon an open ven- 
ire, is not unconstitutional as discriminat- 
ing against classes of citizens, or grant- 
ing privileges which do not equally be- 
long to all citizens: Redford v. Spokane 
St. R. Co., 15 Wash. 419. 

The law conferring upon women the 
right to vote is void as in eonflict with 
the organic act granting the legislature 
authority to fix the qualification of voters 
provided that the right be conferred only 
upon citizens of the United States, and 
“citizens” is to be construed as “male citi- 
zens”: Bloomer v. Todd, 3 W. T. 599, 

A woman cannot claim unlawful dis- 
crimination as to sex by a law forbidding 
the employment of females in places 
where intoxicating liquors are sold: State 
v. Considine, 16 Wash. 358, 

Laws of 1903, page 230, making it un- 
lawful for male persons to live off the 
earnings of prostitutes is not in conflict 
with the fourteenth amendment of the 
federal constitution because it diserimin- 
ates between male and female persons, 
since the privileges and immunities re- 
ferred to are such only as are lawful, and 
prostitution may be prohibited or restrict- 
ed to any class and in any way without 
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infringing constitutional provisions: State 
ex rel. Zenner v. Graham, 34 Wash. 81. 


A game law restricting the killing of 
deer in certain counties only does not 
grant special privileges to certain people, 
and is constitutional: Hays v. Territory, 
2 W. T. 286. 


The act providing for the inspection of 
grain in certain cities and other places 
where grain is received in carload lots 
for milling or export is not obnoxious to 
the provisions of this section: Wright v. 
Lilly, Bogardus € Co., 18 Wash. 77. 

The migratory stock tax law of 1899, au- 
thorizing abatement or deduction from 
next regular assessment, is unconstitutional: 
Nathan v. Spokane County, 35 Wash. 26. 


The refusal of a city to grant a tele- 
phone company a franchise for the erec- 
tion of poles and wires in the streets 
could not be construed as the granting 
of special privileges in violation of this 
section: State ex rel. Spokane etc. Tel. Co. 
v. Spokane, 24 Wash. 53. 

An ordinance of a city prohibiting bar- 
bers from pursuing their calling on Sun- 


- day for compensation is void as an act of 
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special legislation, as it singles out one 
class of people and imposes restrictions 
upon them which are not imposed on other 
citizens alike: Tacoma v. Krech, 15 Wash. 
296 (overruled in State v. Nichols, 28 Wash. 
628.) 

An ordinance imposing a license tax 
upon all merchants using trading stamps 
for the purpose of stimulating the sale of 
goods is not void as imposing a burden 
upon a portion only of a class of mer- 
chants, as it applies to all who engage in 
business of that kind: Fleetwood v. Read, 
21 Wash. 547, 

The proviso to $ 2916, infra, excepting 
from the operation of the Sunday law 
hotels, drug-stores, livery-stables and un- 
dertakers, does not violate this section: 
State v. Nichols, 28 Wash. 628. Bal. Code, 
§ 7250, prohibiting the keeping open of 
any theater on Sunday is not unconstitu- 
tional as elass legislation: In re Donnel- 
lan, 49 Wash. 460. 

The “sales in bulk” act is not in re- 
straint of trade, since it does not prevent 
the sale of stocks of goods in bulk, but 
merely restricts the application of the 
proceeds when stocks are sold in that 
manner: McDaniels v. Connelly Shoe Co., 
30 Wash. 549. 

An ordinance prohibiting any person 
froın peddling fruits, vegetables, butter, 
eggs, ete., within the fire limits of a city, 
excepting farmers disposing of produce 
grown by themselves, grants special privi- 
leges, in violation of this section: In re 
Camp, 38 Wash. 393, 

An act prohibiting the emplovment of 
female Jabor in places where liquor is sold 
is not unequal and does not abridge the 
privileges or immunities of citizens, where 
it applies to all engaged in a like business 
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and extends to all females employed: 
State v. Considine, 16 Wash. 358. 

The act prohibiting the business of rail- 
road ticket brokerage, and requiring rail- 
road companies to duly commission all 
agents authorized to sell tickets and to 
redeem unused tickets, does not deny the 
equal protection of the laws: In re 
O'Neill, 41 Wash. 174, 

The statutes forbidding the employment 
of females in any mechanical or mercan- 
tile establishment for more than ten hours 
during any day is constitutional, although 
a restriction to some extent upon the 
right of women to contract their labor: 
State v. Buchanan, 29 Wash. 602. 

An ordinance prescribing an eight-hour 
day, and forbidding the employment for 
longer hours of any laborer upon munici- 
pal construction work, making the same 
a part of all city contracts for such work, 
and providing a penalty for any violation 
thereof by any city contractor, is not un- 
constitutional as in conflict with the four- 
teenth amendment or any other federal 
or state constitutional provision: In re 
Broad, 36 Wash. 449 (overruling Seattle v. 
Smyth, 22 Wash. 327); Normile v. Thomp- 
son, 37 Wash. 465. 

An ordinance prohibiting solicitations 
by hack drivers in railroad stations, when 
used by passengers entering or leaving 
the same, is not an unreasonable restric- 
tion upon the right of private contract, 
especially where the passengers have op- 
portunity on the trains or at an office in 
the building to fulfill their wants without 
solicitation: Seattle v. Hurst, 50 Wash. 42. 

Acts regulating the practice of medi- 
cine, and requiring an examination and 
license do not violate the constitutional 
inhibition against the granting of special 
privileges: Fox v. Territory, 2 W. T. 297; 
State v. Carey, 4 Wash. 424. 

The qualification of residence, or appli- 
cation of different tests for residents and 


nonresidents, does not infringe any con-: 


stitutional provision: Fox v. Territory, 2 
W. T. 297; State v. Carey, 4 Wash. 424; 
State v. Sharpless, 31 Wash. 191. An 
act requiring an applicant for a pilot’s 
license to be a qualified voter does not un- 
lawfully discriminate betwcen citizens of 
the state: State v. Ames, 47 Wash. 328. 

The act to regulate barbering (Laws 
1901, p. 349) is not void on the ground of 
being local, class, and special legislation, 
because of the fact that it divides the 
communities of the state into classes, for 
which different regulations are provided: 
State v. Sharpless, 31 Wash. 191. 

The fact that a law provides for the 
issuance of a certificate without examina- 
tion, upon the payment of one dollar, to 
all barbers carrying on their occupation 
in cities of the first, second and third 
classes at the time the act took effect, 
while barbers subsequently coming into 
those cities would be required to stand 
examination and pay five dollars for a cer- 
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tificate, would not render the act void 
as discriminating against one class of citi- 
zens in favor of others: State v. Sharpless, 
31 Wash. 191. 

Laws of 1901, page 349, providing for 
the licensing of barbers, and creating a 
board to regulate the practice of the trade, 
gives such board power to revoke a cer- 
tificate for the causes specified. issued to 
barbers who were following the occupa- 
tion at the time the act went into effect, 
as well as to those who were not: State 
v. Chaney, 36 Wash. 350. 

The act regulating the business of 
plumbing and requiring plumbers to se- 
cure a license infringes the state and 
federal constitutions: State ex rel. Richey 
v. Smith, 42 Wash. 237. 

The statute providing a penalty for 
following the occupation of a barber with- 
out first having obtained a license applies 
to one whose license had been regularly 
revoked, and who continued to practice 
Without obtaining another license: State 
v. Chaney, 36 Wash. 350. 

Laws 1901, page 315, § 1, providing, as 
qualifications of dentists, that the appli- 
cant for a license to practice shall be 
possessed of a diploma from a dental col- 
lege in good standing, shall be of good 
moral character, ete., contains no unrea- 
sonable requirements: In re Thompson, 36 
Wash. 377. The statutory requirement 
that an applicant for a license to practice 
dentistry shall present a diploma from a 
dental college before taking his examina- 
tion is not so unreasonable and arbitrary 
as to infringe any constitutional right: 
State ex rel. Thompson v. State Board of 
Dental Examiners, 48 Wash. 291. 

That portion of Laws of 1891, page 314, 
requiring one to submit to an examination 
and secure a license from the state dental 
board, in order to “own, run, or manage” 
a dental office, as distinguished from the 
practice of dentistry, is unconstitutional: 
State v. Brown, 37 Wash. 97. 

Laws of 1903, page 68, prohibiting the 
business of barbering on Sunday, does not 
violate the constitutional prohibitions 
against class legislation or special privi- 
leges even as to those who conscientious- 
ly believe in the observance of the seventh 
day of the week: State v. Bergfeldt, 41 
Wash, 234. | 

The statutes providing for liens in favor 
of laborers working on railroads, canals, 
etc., on the franchise, earnings, and all 
the real and personal property of the per- 
son or company used in the operation of 
the business, to the extent of the moneys 
due for wages, is not unconstitutional as 
in violation of this section: Fitch v. Ap- 
plegate, 24 Wash. 25. 

The provisions of the act of 1893 relat- 
ing to the excavation of public water- 
ways and creating liens upon the state 
tide lands cannot be claimed to be in- 
valid or contrary to the provisions of this 
section: Seattle € Lake Washington Wa- 
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terway Co. v. Seattle Dock Company, 35 
Wash. 303, 

An act providing for an attorney’s fee 
to plaintiff in case of recovery against a 
railroad company for the killing of stock 
ıs unconstitutional as an attempt to grant 
special privileges to one class of litigants, 
wacre it is in the nature of an added 
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penalty, and there was no failure to per- 
form a statutory duty: Jolliffe v. Brown, 
14 Wasu. 155. 

Statutory allowance of attorney’s fees 
where allowed as costs and not as a penal- 
tv is constitutional: Ival v. Willis, 17 
Wash. 645; Griffith v. Maxwell, 20 Wash. 
403; Little v. Saulsberry, 40 Wash. 550. 


§ 13. HABEAS CORPUS.—The privilege of the writ of habeas corpus 
shall not be suspended, unless in case of rebellion or invasion the public safety 


requires it. 


Ala., I, 18; Ark. IT, 11; Cal. I, 5; Colo., 
IT, 21; ' Fla., D. R., 7; I, TI, T; Ind., I, 27; 
ar ‚I 7: Mo., TL, 26; N. Y. Rev., I, 4. 

'Conn,, I, 14; Del. I, 13; Ga., E 11; 
ta i 13; Ida., I, 5; Kan., B. R., 8; Ky. 
16; La. 10; Mont., HI, 21; Me., I, 10; 
Mich., IV, 44; Miss., III, 21; N. Dak., I, 5; 
N. H., Pt. II, 91; N. J., I, 11; N. C., I, 21; 
Ohio, I, 8; Or., I, 23; Pa., I, 14; R. I., I, 9; 
S. Dak., VI, 8; S. C., I, 17; Tenn., I, 15; 
Tex., I, 12; Vt., Amend. XII; Va., V, 14; 


W. Va., III, 4; Wis., I, 8; Wy., I, 17; U. S., 
I, 9 (2). 

The statute providing that no inquiry 
shall be made into the legality of any 
juagment or process whereby a party is in 
custody, when such custody is upon a pro- 
cess, issued on a final judgment of a court 
of competent jurisdiction, precludes the is- 
suance of a writ of habeas corpus in such 
case, and is not obnoxious to the constitu- 
tion: In re Lybarger, 2 Wash. 131. 


§ 14. EXCESSIVE BAIL, FINES AND PUNISHMENTS. —Exces- 
sive bail shall not be required, excessive fines imposed, nor cruel punishment 


inflicted. 


Ala., I, 16, 17; Ark., II, 9; Cal., 
Colo., II, 20; Conn., I, 13; Fla., 
Ga., I, 1 (9); Ia., I, 17; Ida., 
B. R., 9; Ky., 17; La., 9; Mont., III, 20; 
"Te., I, 9; Mich., VI, 31; Minn., I, 5; Mo., 
IT, 25; N. Dak., I, 6; N. J., I, 15; N. Y., 
Rev., I, 5; Neb., I, 9; Nev., I, 6; Ohio, I, 
9; Or., I, 16; Pa., I, 13; R. I., [, 8; S. Dak., 
VI, 23; S S. C., I, 16. 38; Tenn., I, 16; Tex., 
I, 13: Wy., I, 14; W. Va., IIT, 5; Del., I, 


I, 6; 
D. R., 8; 
I, 6; Kan, 


11; Ind., I, 16; Mass., Pt. Ist, 26; Md., 
D. R., 25; Miss., III, 28, 29; N. H., Pt. lst, 
33; N. C., I, 14; Va, I, 11; Wis, I, 6; 


U. S., Amend. VIII. 

See 1 Remington’s Digest, pp. 854, 855, 
$8 460-464. 

As to what has been held not to be 
cruel or unusual punishment, see State v. 
Berzaman, 10 Wash. 277; State v. Bliss, 
27 Wash. 463; State v. Burton, 27 Wash. 
528; State v. Newton, 29 Wash. 373; State 
v. Fenton, 30 Wash. 325; State v. Ryvan, 
34 Wash. 597; State v. Patehen, 37 Wash. 
24. 

A defendant acquitted on the ground of 
insanity may be confined in prison after 


a full hearing, while his condition con- 
tinues: In re Brown, 39 Wash. 160. 


Under a statute imposing a fine not ex- 
ceeding $500 and defendant to be com- 
mitted until such fine is paid, a fine of 
$500 and costs is valid: Foster v. Terri- 
tory, 1 Wash. 411. 


Under a statute providing for a fine not 
exceeding $500, to which mav be added 
imprisonment, a sentence of imprisonment 
without imposing a fine is not erroneous: 
State v. Dunlap, 25 Wash. 292, 


A forfeiture of a $750 liquor license in 
addition to a fine and liability upon a 
bond is not unconstitutional as excessive 
penalty for selling intoxicating liquors to 
a minor: Krueger v. Colville, 49 Wash. 
295. 

As to right to deduction from term of 
imprisonment in penitentiary while re- 
maining in jail during pendency of appeal 
of case, see In re Bojar, 7 Wash. 305. 

As to punishment of second or subse- 
quent offenses, see Clifford v. Dryden, 31 
Wash. 545; State v. Bush, 41 Wash. 13. 


$ 15. CONVICTIONS, EFFECT OF.—No conviction shall work cor- 


ruption of blood nor forfeiture of estate. 


Cf. Ala., I, 20; Ark., II, 17; Colo., IT, 9; 
Conn., IX, 4; Del., I, 15; Ga., I, 2 (3); DL, 
II, 11; Ind., I, 30; Kan., B. R., 12; Ky., 
B. R., 20; Md., D. R., 27; Mo., Il, 13; 


§ 16. 


Neb., I, 15; N. C., IV, 5; Ohio, I, 12; Or., 
1.255 Mont., IIL, 9; Pa.. T, 19; Ss, C., I, 21; 
Tenn., I. 12; Tex. Le 21; W. Va., Ill, 18; 
Wis., I, 12. 


EMINENT DOMAIN.—Private property shall not be taken for 


private use, except for private ways of necessity, and for drains, flumes, or 
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ditches on or across the lands of others for agricultural, domestic, or sanitary 
purposes. No private property shall be taken or damaged for public or private 
use without Just compensation having been first made, or paid into court for 
the owner, and no right-of-way shall be appropriated to the use of any cor- 
poration other than municipal until full compensation therefor be first made 
in money, or ascertained and paid into court for the owner, irrespective of any 
benefit from any improvement proposed by such corporation, which compen- 
sation shall be ascertained by a jury, unless a jury be waived, as in other civil 
cases in courts of record, in the manner prescribed by law. Whenever an at- 
tempt is made to take private property for a use alleged to be public, the 
question whether the contemplated use be really public shall be a judicial 
question, and determined as such, without regard to any legislative assertion 
that the use is public. 


See infra, Art. XII, $ 19, eminent domain extended to telegraph and telephone com. 
panies. 

See infra, Art. XII, § 10, right of, rot to be abridged. 

See notes to code $$ 891, 921, 925, 926, infra. 


Cf. Ala., I, 24; Ark., II, 22; Cal., I, 14; 35 Wash. 76; 36 Wash. 117; 37 Wash. 15; 
Colo., II, 15; Fla., XVI, 29; IN., II, 13; Ja, 37 Wash. 17; 38 Wash. 521 523; 38 Wash. 
I, 18; Ida., I, 14; Kan., XII, 4; Miss., III, 687, 688; 39 "Wash. 356; 39 Wash. 661; 41 
17; Mont., III, 14; Me, I, 21; Mich, Wash. 61; 41 Wash. 493; 42 Wash. 498, 
XVIII, 2, 14; Minn., I, 13; Mo., II, 21; 499; 42 Wash. 666; 43 Wash. 116; 43 Wash. 
N. Y., Rev., I, 6, 7; N. H., I, 12; Neb., I, 230: 43 Wash. 628; 44 Wash. 645; 45 
21; N. Dak., I, 14; Ohio, I, 19; Or., I, 18; Wash. 303; 47 Wash. 415; 48 Wash. 454; 
R. I., I, 16; S. C., I, 23; S. Dak., VI, 13; 48 Wash. 618; 50 Wash. 33. 

Tenn., I, 21; Tex., I, 17; W. Va., III, 9; See 1 Remington’s Digest, pp. 1026-1059, 
Wis., I, 13; Wy., I, 33. §§ 1-144. 

Cited in 3 Wash. 234, 235; 4 Wash. 451; The provision in this section authoriz- 
5 Wash. 38; 5 Wash. 744; 6 Wash. 8; 6 ing the taking of lands for private ways 
Wash. 164; 6 Wash. 399; 6 Wash. 402; 7 of necessity is not self- “executing: Long 
Wash. 269; 9 Wash. 2; 9 Wash. 87; 9 v. Billings, 7 Wash. 267. 

Wash. 92; 11 Wash. 430; 11 Wash. 635; This section prevents the taxation of costs 
13 Wash. 49; 13 Wash. 159; 15 Wash. 319; in condemnation proceedings against the 
19 Wash. 202; 19 Wash. 358; 20 Wash. 88; land owner only in the lower court, and. 
23 Wash. 112; 24 Wash. 500; 26 Wash. does not exempt him from the costs of his 
286; 27 Wash. 125; 27 Wash. 526; 29 Wash. appeal to the supreme court, when, under 
5; 29 Wash. 494; 30 Wash. 224; 30 Wash. § 929, infra, he fails to recover a greater 
254: 31 Wash. 560; 32 Wash. 227; 33 amount of damages on the appeal: Kitsap 
Wash. 391; 33 Wash. 497; 34 Wash. 351; County v. Melker, 52 Wash. 49. 


or,» 


$ 17. IMPRISONMENT FOR DEBT. —There shall be no imprisonment 
for debt except in cases of absconding debtors. 


Cf. Ala., I, 21; Ark., II, 16; Colo., II, attachment merely ancillary to the action 

12; Fla., D. R., 16; Ga., I, 21; Ida., I, 15; in which it is invoked: Cline v. Harmon, 2 
Ia., I, 19; Ill., II, 12; Kan., B. R., 16; Ky., Wash. 155, 158. 
B. R., 18; Miss., III, 30; Mont., IIT, 12; Under this section there can be no im- 
Mich., VI, 33; Mo., II, 16; Neb., I, 20; and prisonment for debt except in the case of 
see Cal., I, 15; N. J., I, 17; N. C., I, 16; N. absconding debtors: Burrichter v. Cline, 
Dak., I., 15; Nev., I, 14; Ohio, I, 15; Or, 3 Wash. 135; Cline v. Harmon, 2 Wash. 
I, 19; S. C., I, 20; S. Dak., VI, 15; Tenn., 155. 


I, 18; Tex., I, 18; Wis., I, 16; Wy., I, 5. Statutes for the taxation of cost 

Cited in 2 Wash. 258: 19 Wash. 349: 21 against the complaining witness and im- 

Wash. 200: 24 Wash. 499 ; f prisonment for nonpayment are valid, un- 
; ; 3 


. . > ] 1 . l A 9 
An absconding debtor is one who leaves a a Colby v. Backus, 1 


or is about to leave the jurisdiction, or 
who conceals himself within the jurisdie- 
tion for the purpose of avoiding the pro- be enforced by imprisonment for con- 
cess of the courts: Burrichter v. Cline, 3 tempt, without infringing the constitu- 
Wash. 135, 136; see Cline v. Harmon, 2 tion: In re Cave, 26 Wash. 213. 


Wash. 155, Tn decree of divorce making distribu- 
Arrest and bail is a provisional remedy tion of property, see In re Van Alstine, 21 
only, and not a special proceeding, like an Wash. 194. 


39 


A decree for alimony is not a debt with- 
in the meaning of this section, and may 


S$ 18-21] CONSTITUTION OF THE STATE OF WASHINGTON. [Art. I 


As to legality of commitment in con- 
tempt proceedings, see In re Coulter, 25 
Wash, 526. 

“Debt” within the meaning of the consti- 
tutional provision that there shall be no 


imprisonment for debt refers to contract 
obligations and not to obligations arising 
from fraud or in tort: In re Milecke, 52 
Wash. 312. 


§ 18. MILITARY POWER, LIMITATION OF.—The military shall be 
in strict subordination to the civil power. 


Cf. 1 Ark., II, 27; Ala., I, 28; Cal., I, 12; 
Conn., I, 18; Colo., II, 22; Del., I, 17; Fla., 
D. R., 21; IN., II, 15; Ia., I, 14; Ind., I, 33; 
Ida., I, 12; Ky., B. R., 22; La., B. R., 12; 
Md., D. R., 30; Minn., I, 14; Mo., II, 27; 
Mass., Pt. Ist, 17; Me., I, 17; Mich, 


XVIII, 8; Miss., III, 9; Mont., III, 22; 
Neb., I, 17; Nev., I, 11; N. C., I, 24; N. H., 
I, 26; N. J., I, 12; N. Dak., I, 12; Pa., I, 
22; R. I., I, 18; S. C., I, 28; S. Dak., VI, 
16; Tex., I, 24; Vt., I, 16; Va., I, 15; W. 
Va., III, 12; Wis., I, 20; Wy., I, 25. 


$ 19. FREEDOM OF ELECTIONS.—Al elections shall be free and 
equal, and no power, civil or military, shall at any time interfere to prevent 


the free exercise of the right of suffrage. 


Colo., II, 5; ef. Ark., IIT, 2; Ala., I, 34; 
Del., I, 3; I1., II, 18; Ind., If, 1; Ky., B. 
R., 6; Mass., Pt. 1st, 9; Neb., I, 22; N. H. 
I, 11; N. C., I, 10; Or., II, 1; Pa., I, 5; 
S. C., I, 33; S. Dak., VI, 19; Tenn., I, 5; 
Vt., I, 8; Va., I, 8; Wy., I, 27. 

The legislature has power to provide 
that where there are four candidates for 
office, a candidate receiving less than forty 
per cent of the party vote shall not be 
deemed its nominee, and that in such 
case, the candidate receiving the highest 
number of first and second choice votes 


shall be the nominee, since there is no 
interference with the freedom of the elec- 
tor in casting his first choice ballot: State 
ex rel. Zent v. Nichols. 50 Wash, 508. 

That a primary election will tend to 
destroy political parties which are of gen- 
eral utility or necessity is a political 
rather than a judicial question which can- 
not be urged upon the courts against the 
validity or constitutionality ot the law: 
State ex rel. Zent v. Nichols, 50 Wash. 
508. 


$ 20. BAIL, WHEN AUTHORIZED.—Al persons charged with crime 
shall be bailable by sufficient sureties, except for capital offenses, when the 
proof is evident, or the presumption great. 


Ala., I, 17; Ark., IT, 8; Cal., I, 6; Colo., 
II, 19; Conn., I, 14; Del., I, 12; Fla., D. R., 
9; IN., II, 7; Ind., I, 17; Ida., I, 6; Kan., 
B. R., 9; Ky., B. R., 16; La.. B. R., 9; Mo.,- 
II, 24; Me., I, 10; Miss., II, 29; Mont. 
III, 19; Neb., I, 9; Nev., I, 7; N. Dak., I, 6; 
Ohio, I, 9; Pa., I, 14; R. I., I, 9; S. C. I, 
16; S. Dak., VI, 8; Tex., I, 11; Tenn., I, 
15; Wis., I, 8; Wy. I, 14. 

Upon appeal from a judgment of con- 
tempt committing appellant until a fine 
was paid, he is entitled to an order fixing 
the amount of the supersedeas bond: 


State ex rel. Denham v. Superior Court, 
28 Wash. 590. 

The supreme court has no authority to 
reduce as excessive the amount of an ap- 
peal bond fixed by the trial court in a 
prosecution for manslaughter: State v. 
Minkler, 6 Wash, 623. 

As to right to release on bail pending 
habeas corpus proceedings in extradition 
cases, see Foye, In re, 21 Wash. 250. 

An infant committed to the reform 
school has a right to be admitted to bail 
pending an appeal to the supreme court: 
Packenham v. Reed, 37 Wash. 258. 


$ 21. TRIAL BY JURY.—The right of trial by jury shall remain in- 


violate,! but the legislature may provide for a jury of any number less than 
twelve in courts not of record, and for a verdict by nine or more jurors in civil 
cases in any court of record,” and for waiving of the jury in civil cases where 
the consent of the parties interested is given thereto.? 


1. Cf. Ala., I, 12; Ark., II, 7; Cal, 1,7; Nev., I, 3; N. H., Pt. I, 20; N. C., I, 19; 
Colo., II, 23; Conn., I, 21; Del., I, 4; Fla, N. Y. (Rev.), I, 2; N. J., I, 7; Ohio, I, 5; 


D. R., 3; Ia., I, 9; Ida., I, 7; IN., II, 5; 
Ind., I, 20; Kans., B. R., 5; Ky., B. R., 7; 
Me., I, 20; Md., XV, 6; Mass., Pt. I, 15; 
Mich., VI, 27; Minn., I, 4; Miss., III, 31; 
Mo., II, 28; N. Dak., II, 7; Neb., I, 6: 
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Or... I, 17; Pa, L. 67 R. E E. 0:38: € 1; 
11; S. Dak., VI, 6; Tenn., I, 6; Tex.. I, 15; 
Vt., ID 31; Va, L, 13; Wy., I, 9; W. Va, 


Ill, 13; Wis., I, 5. : 
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2. Three-fourths rule—Cal., I, 7; and see 
Minn., I, 4; Nev., I, 3; Tex., V, 13. 

3. Waiver in civil actions—Ark., II, 7; 
Colo., II, 23; Ida., I, 7; Mont., III, 23; 
Mich., VI, 27; Minn., I, 4; Nev., I, 3; N. 
Y., I, 2; Vt., II, 31; Wis., I, 5. 

Cited in 13 Wash. 663; 15 Wash. 421; 
15 Wash. 447; 16 Wash. 384; 22 Wash. 
131; 30 Wash. 325; 33 Wash. 537; 39 
Wash. 164; 39 Wash. 203. 

See 2 Remington’s Digest, pp. 1645-1650, 
§§ 1-26. 

This section was held in the particular 
case not to be violated by the trial court 
in taking from the consideration of the 
jury the question of the bona fides of the 
sale: Furth v. Snell, 13 Wash. 660; Creagh 
v. Equitable Life Assur. Soc., 19 Wash. 
108. 

Section 2033, Code of 1881, authorizing 
a jury in insolvency proceedings of not 
less than six is in conflict with the or- 
ganie act in so far as it provides for a 
less number than twelve jurymen: Thomas 
v, Hilton, 3 W. T. 365. 

Bal. Code, § 4792, providing that county 
commissioners shall select as jurors such 
only as are householders is not in violation 
of Art. I, § 21, of the constitution, which 
provides that the right of trial by jury shall 
remain inviolate: State v. Holedger, 15 
Wash. 443. 

The constitutional provision with refer- 
ence to the right to trial by jury must be 
construed with reference to the right as it 
existed in the territory at common law 
at the time of the adoption of the con- 
stitution: State ex rel. Mullen v. Doherty, 
16 Wash. 382, 

As to nature of cause of action or issue 
triable by jury, see Winston v. Crowe, 28 
Wash. 65; Filley v. Murphy, 30 Wash. 1. 

The constitutional right of trial by jury 
is not impaired by the summary trial and 
punishment of a person for the violation 
of a city ordinance against disorderly con- 
duct, since such constitutional guaranty 
does not extend to petty and minor of- 
fenses: State ex rel. Belt v. Kennan, 25 
Wash. 621. 

The statutes prescribing as a qualifica- 
tion for jurors that they be householders 
does not violate this section: State v. 
Holedger, 15 Wash. 443. ; 

The provision of this section is not in- 
tended to interfere with the right of the 
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individual to waive such privilege: State 
v. Ellis, 22 Wash. 129. 


And will be deemed waived by a youth- 
ful offender tried before a justice of the 
peace, for disturbing a public school, when 
he did not demand a jury trial: State v. 
Packenham, 40 Wash. 403. 


Bal. Code, §§ 6930 and 4978, do not con- 
fer the right to try a criminal case by a 
jury of less than twelve persons: State v. 
Ellis, 22 Wash. 129. 


The railway fence law of 1883 is un- 
constitutional as denying the right of jury 
trial: Dacres v. Oregon R. & Nav. Co., 1 
Wash. 525; Oregon R. & Nav. Co. v. Da- 
cres, 1 Wash. 195. 


The provision herein that “the right to 
trial by jury shall remain inviolate” is 
inapplicable in proceedings to try the 
right to a public office: State ex rel. Mul- 
len v. Doherty, 16 Wash. 382; State ex 
rel. Orr v. Fawcett, 17 Wash. 188. 


The jury law of 1903, page 50, provid- 
ing for a $12 jury fee in civil cases, is not 
unconstitutional as imposing any unreason- 
able conditions upon the right of trial by 
jury: State ex rel. Clark v. Neterer, 33 
Wash. 533. 

Refusing a jury trial of issues raised in 
an equitable action is no ground for re- 
versal: Dearborn Foundry Co. v. Augus- 
tine, 5 Wash. 67. An action for account- 
ing between partners is an equitable ac- 
tion: Hamar v. Peterson, 9 Wash. 152. A 
defendant is not entitled to a jury trial 
although the action against him is sub- 
stantially one for damages when the rem- 
edy is sought against him in an action 
secking equitable relief against other 
parties: Murray v. Okanogan Live Stock 
etc. Co., 12 Wash. 259. Proceedings to 
contest a will are in their nature equi- 
table and trial by jury of issues of fact 
therein is not a matter of right: In re 
Clayson’s Estate, 26 Wash. 253. 


A proceeding to recover specific real or 
personal property must be tried by jury: 
In re Alfstad’s Estate, 27 Wash. 175; 
Winston v. Crowe, 28 Wash. 65; Filley v. 
Murphy, 30 Wash. 1. And so of an action 
to enjoin defendant from enforcing a 
judgment against plaintiff: Spokane Co- 
operative Min. Co. v. Pearson, 28 Wash. 
118. As to when an action is an equi- 
es one, see Bluett v. Wilce, 43 Wash. 


§ 22. RIGHTS OF ACCUSED PERSONS.—In criminal prosecutions, 
the accused shall have the right to appear and defend in person, and by coun- 
sel,! to demand the nature and cause of the accusation against him, to have a 
eopy thereof, to testify in his own behalf, to meet the witnesses against him 
face to face,? to have compulsory process to compel the attendance of witnesses 
in his own behalf, have a speedy public trial® by an impartial jury of the 
county in which the offense is alleged to have been committed, and the richt 
to appeal in all cases; and in no instance shall any accused person before final 
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judgment be compelled to advance money or fees to secure the rights herein 


guaranteed. 
See ante, notes to §9 of this article, 


See intra, §§ 6911, 6916, and notes, speedy trial, etc. 


1. Appear and defend in person and by 
counsel—Ala., I, 7; Ark., II, 10; Cal., I, 
13; Colo., II, 16; Conn., I, 9; Del., I, 7; 
Fla., D. R, 11; Ga., I, 5; IN., II, 9; Ind., 
I, 13; Ida., I, 13; Ia., I, 10; Kan., B. R. 
10; Ky., B. R., 11; La., B. R., 8; Me., I, 
6; Md., D. R, 21; Mass., Pt. Ist, 12; 
Mich., VI, 28; Minn., I, 6; Miss., III, 26; 
Mo., II, 22; Mont., III, 16; Neb., I, 11; 
Nev., I, 8; N. H., I, 15; N. J., I, 8; N. Y. 
(Rev.), I, 6; N. C., I, 11; N. Dak., I, 13; 
Ohio, I, 10; Or., I, 11; Pa., I, 9; R. I., I, 
10; S. C., I, 13; S. Dak., VI, 7; Tenn., I, 9; 
Tex., I, 10; Vt., I, 10; W. Va., III, 14; 
Wis., I, 7; Wy., I, 10; ef. U. S, Amend. 
VI, 1. 

2. To demand nature and cause of accu- 
sation, and meet the witness face to face— 
See references 1, supra, except Cal., Fla., 
Ida., Nev., N. Y., N. Dak. 

3. Compulsory process and speedy public 
trial— See references, supra, also Cal., I, 
13; Colo., II, 16; N. Dak., I, 13; Ida. I, 
13; Wy., I, 10. 

4. Copy of accusation -Ala., I, 7; Ark., 
II, 10; Colo., II, 16; Ga., I, 1 (5); IN., II, 
9; Ind., I, 13; la., I, 10; Me., 1, 6; Md. D. 
R., 21; Neb., I, 11; Ohio, I, 10; Or., I, 11; 
Tenn., I, 9; Tex., I, 10; S. Dak., VI, 7; 
Wy., I, 10. 

Cited in 2 Wash. 125; 2 Wash. 371; 3 
Wash. 114; 7 Wash. 258; 7 Wash. 337; 8 
Wash. 232; 8 Wash. 234; 8 Wash. 464; 9 
Wash. 214; 9 Wash. 339; 12 Wash. 297; 13 
Wash. 486, 15 Wash. 18; 15 Wash. 421; 16 
Wash. 575; 17 Wash. 563; 18 Wash. 48; 
19 Wash. 466; 22 Wash. 5; 23 Wash. 578; 
29 Wash. 60; 29 Wash. 457; 30 Wash. 142; 
35 Wash. 155; 41 Wash. 244; 45 Wash. 
254; 49 Wash. 437. 

See 1 Remington's Digest, pp. 794, 795, 
85 186-194; Id., pp. 797, 798, $$ 202-208; 
Id., p. 803, §§ 221-225. 

SUBPOENA, ORDER FOR.—The privi- 
leges of a defendant cannot be held to in- 
clude the right to decide upon the matert- 
ality of the testimony that he expects 
from witnesses desired; this is for the 
court to decide and no subpoena should 
issue, in such cases, on behalf of a defend- 
ant to compel the attendance of witnesses 
without an erder of the court first ob- 
tained: State ex rel. Carraher v. Graves, 13 
Wash. 485, 487. 

The provision of the constitution guaran- 
tecing the accused compulsory process to 
obtain witnesses in his behalf contemplates 
all the means necessary to a production of 
the witness on a trial, but a preliminary 
examination is not a trial within the mean- 
ing of this section: State ex rel. Thurston 
Co. v. Grimes, 7 Wash. 445, 450. 

NATURE OF ACCUSATION.—The ac- 
cused has a constitutional right to be ap- 


prised of the nature of the cause of action 
against him, hence under an information 
charging the accused with an assault with 
intent to commit murder, a verdict of “as- 
sault with a deadly weapon with intent to 
ao bodily harm” is erroneous, as not with- 
in the charge as laid: State v. Ackles, 8 
Wash. 462, 464. 

A justice of the peace is not required, 
under this section, to prepare a copy of the 
complaint in a criminal action and deliver 
it to the accused, but the constitutional 
mandate is sufficiently complied with when 
the complaint is tendered him for the pur- 
pose of making a copy if he chooses: State 
v. White, 8 Wash. 230. 

PRESENCE OF ACCUSED.—The grant- 
ing of a continuance, in a criminal prose- 
cution, without the personal presence of 
the accused, is not in violation of the con- 
stitutional provision giving the accused the 
right to appear and defend in person and 
by counsel: State v. Duncan, 7 Wash. 336. 

IMPARTIAL JURY.—The discretion of 
the trial court to determine the partiality or 
impartiality in the jury is subject to re- 
view by the appellate court, under the con- 
stitutional guaranty to the accused of a 
trial by an impartial jury: State v, Rutten, 
13 Wash. 203. 

It is a violation of a defendant’s consti- 
tutional rights to deny his challenge to a 
juror who has formed an opinion as to de- 
fendant’s guilt from newspaper accounts, 
where it would take strong evidence to 
change such opinion, even though he could 
lay aside his opinion and try the case 
wholly upon the evidence: State v. Mur- 
phy, 9 Wash. 204, 214. 

The guaranty that the defendant shall 
have a “public trial by an impartial jury, 
ete.” does not prevent the court in its dis- 
cretion from sending the jury out, during 
the argument of counsel on instructions 
asked to be given as the law of the case, 
during the trial: State v. Coella, 3 Wash. 
99 


ADVANCEMENT OF FEES.—A person 
convicted of murder is entitled, on appeal, 
to a transcript of the record at the expense 
of the public on showing that he is with- 
out means and unable to pay clerks’ fees 
therefor: State v. Fenimore, 2 Wash. 370; 
compare Stowe v. State, 2 Wash. 124, 

The language of this section, relating to 
the advancement of fees, has reference to 
the final judgment of the trial court, and 
not of the supreme court. The county 
commissioners cannot be required, for the 
benefit of a defendant in a criminal cause, 
to pay for a copy of a stenographer's re- 
port of a trial: Stowe v. State, 2 Wash. 
124. See, also, State ex rel. Langhorn v. 
Superior Court, 32 Wash. 80. 
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ASSIGNMENT OF COUNSEL.— The 
constitutional] guaranties to the accused in 
case he is unable by reason of proverty to 
employ counsel to defend him make it the 
duty of the court to assign him counsel, 
even although the law makes no provision 
for payment of such services: Presby v. 
Klickitat County, 5 Wash. 330. See, also, 
State v. Bush, 41 Wash. 13. 

PRESUMPTIONS.—Section 2795, infra, 
providing that the presumption of bur- 
glarious intent should follow proof of un- 
lawful entry, does not contravene the 
constitutional rights of one accused of 
crime: State v. Anderson, 5 Wash. 350. 

It is the constitutional right of defend- 
ant to demand proof of his guilt before he 
shall be convicted of a crime: State v. An- 
derson, supra, 352. 

The words “without specifying any fur- 
ther particulars in regard thereto,” au; 
thorized by § 2813, infra, as to informa- 
tions in embezzlement, are not in violation 
of this section: State v. Krug, 12 Wash. 
288, 297, 

No constitutional rights of defendants 
in criminal prosecutions are violated by 
the act of March 21, 1895, providing thar, 
in prosecutions for larceny under Penal 
Code, § 52, where the animal alleged to 
have been stolen was permitted to run 
on the range, proof of possession of the 
animal by the person accused of stealing 
the same shall be prima facie evidence 
that he acquired possession thereof recent- 
ly, and shall have the effect of throwing 
on him the burden of explaining such pos- 
session: State v. Kyle, 14 Wash. 550. 

In a capital case in which twenty wit- 
nesses were examined and four days were 
consumed in the trial, it is an infringe- 
ment of the constitutional right of the ac- 
cused to appear and defend, and an abuse 
of «discretion, to limit the time for argu- 
ment to the jury to an hour and a half 
on each side: State v. Mayo, 42 Wash. 
540. 

Under this section it is error for the 
court to refuse to grant a continuance to 
procure the presence in person of a ma- 
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terial witness for defendant, when proper 
application has been made therefor: Stute 
v. Williams, 18 Wash. 47. 

The requirement that the accused shall 
have the right to mect the witnesses face 
to face will not exclude evidence of dying 
declarations: State v. Baldwin et al., 15 
Wash, 15. And does not exclude the testi- 
mony of a witness, since deceased, on a 
former trial: State v. Cushing 17 Wash. 
544. And defendant may waive his right 
to have the witnesses present, when: Sce 
State v. Lewis, 31 Wash. 75. 

As to discretion of court in allowing 
separation and exclusion of witnesses, see 
State v. Lee Doon, 7 Wash. 308; State v. 
Armstrong, 37 Wash. 51; State v. Ilom- 
aki, 40 Wash. 629; State v. Dalton, 43 
Wash. 278. 

It is error to keep the accused or a wit- 
ness for him in manacles during the 
progress of the trial, unless plainly neces- 
sary: State v. Williams, 18 Wash. 47. 

As to appointment and service of inter- 
preter for accused, see Elick v. Territory, 
1 W. T. 136; State v. Thompson, 14 Wash. 
285; State v. Michel, 20 Wash. 162. 

The statute providing that the discharge 
of an accused person for want of a speedy 
trial shall not bar a further prosecution 
does not violate this section: State ex rel. 
Repath v. Caldwell, 9 Wash. 336. Failure 
to prosecute diligently an appeal from a 
police court does not entitle an accused 
person to a dismissal, for want of a speedy 
trial: State v. Parmeter, 49 Wash. 435. 

Depositions are not admissible: See 
Freidrich v. Territory, 2 Wash. 358; State 
v. Humason, 5 Wash. 499; State v. Pag- 
gett, 8 Wash. 579; State v. Hunter, 18 
Wash. 670. 

One charged as an accessory to the 
crime of rape by procuring its commission 
cannot be convicted under an information 
charging him as a principal: State v. 
Gifford, 19 Wash. 464. 

Criminal offenses cognizable bv a jus- 
tice of the peace may be prosecuted be- 
fore any justice in the county: State ex 
rel. Calderwood v. Schomber, 23 Wash. 573. 


$ 23. BILL OF ATTAINDER, EX POST FACTO LAW, ETC.—No 
bill of attainder, ex post facto law, or law impairing the obligations of contracts 


shall ever be passed. 
See notes to § 25. 


Ala., I, 23; Ark., IT, 17; Cal., I, 16; Colo., 
II. 11; Fla., D. R., 17; NL, II, 14; Ind., I, 
24; la., I, 21; Ida., I, 16; Ky., B. R., 19, 
20; La., 155; Ma., D. R.. 17; Mont., II, 
11; Me., 1, 11; Mich., IV, 43; Minn, I, 
11; Miss., III, 16; Mo., II, 15; N. Dak., I, 
16; N. H., Pt. 1st, 23; N. J., IV, 7 (3); 
N. C., I, 32; Neb., I, 16; Nev., I, 15; Or., 
I, 21; Pa., I, 17-18; R. I., I, 12; S. C., I, 
2l; S. Dak., VI, 12; Tenn., I. 20; Tex., I, 
16; U. S. Const., I, 9 (3); Va., V, 14; Wy., 
I, 35; W. Va., II, 4; Wis., I, 12, 
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Cited in 14 Wash. 539; 17 Wash. 613; 
19 Wash. 208; 38 Wash. 628. 

See 1 Remington’s Digest, pp. 525-532, 
$$ 60-98. 

VESTED RIGHTS, ESTATES AND 
INTERESTS.—The legislature has power 
to change the law of descent as to com- 
munity lands, and make the same appli- 
cable to lands previously acquired: Mabie 
v. Whittaker, 10 Wash. 656. 

The title of executors under a nonin- 
tervention will is a vested right, which 
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cannot be impaired by a change in the 
law after the death of the testator: State 
ex rel. Phinney v. Superior Court, 21 
Wash. 186. 


The abolition of dower is not the de- 
struction of a vested right, dower being a 
mere expectancy: Hamilton v. Hirsch, 2 
W. T. 222, 


Laws for the protection of bona fide oc- 
cupants -of land who have, in good faith, 
made permanent improvements, have no 
retrospective effect: Investment Co. v. 
Hambach, 37 Wash. 629. 


A municipal ordinance requiring fire-es- 
capes upon buildings of a certain descrip- 
tion within prescribed limits impairs no 
vested rights by reason of applying to 
buildings erected in compliance with a 
previous ordinance requiring a different 
kind of fire-escapes: Seattle v. Hinckley, 
40 Wash. 468. 

Laws of 1893, requiring notice of ap- 
plication for a tax deed, has no applica- 
tion to a sale made under Laws of 1891: 
Ford v. Durie, 8 Wash. 87. 

But a period of fourteen months before 
the expiration of the period of redemption 
would be a reasonable time to enable a 
purchaser to give notice required by the 
statute to secure a tax deed: Herrick v. 
Niesz, 16 Wash. 74. 

The legislature may shorten the period 
of redemption from a tax sale, as long as 
a reasonable time is allowed after the pas- 
sage of the act for redeeming from the 
tax: Allen v. Peterson, 38 Wash. 599. 

There is no vested right, either in mu- 
nicipal corporations of the third or fourth 
class, or the citizens thereof, to have prop- 
erty assessed in any particular way: Heilig 
v. Puyallup City Council, 7 Wash. 29. 

A law authorizing a reassessment for 
local improvements to cure defects in a 
former assessment may dispense with the 
jurisdictional requirements of the former 
law, so long as no constitutional right is 
invaded: Frederick v. Seattle, 13 Wash. 
428; Tacoma Land Co. v. Tacoma, 14 
Wash. 700. 

An ofticer has no vested right to an of- 
fice to which he has been elccted or ap- 
pointed: State ex rel. McReavy v. Burke, 
8 Wash. 412. 

A right to a logger’s lien is a part of 
the laborer’s contract, and is not affected 
by the subsequent repeal of the statute: 
Garneau v. Port Blakely Mill Co., 8 Wash. 
467. 

REMEDIES.—The right to execution 
and supplemental proceedings on a judg- 
ment being a vested right, it cannot be 
summarily cut off without the limitation 
of a reasonable time to avail a party 
thereof: Murne v. Schwabacher, 2 W. T. 
130. 

There being no vested rights in any 
particular remedy, the legislature can 
change the procedure for settling a state- 
ment of facts and make it applicable to 
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ending suits: Wintermute v. Carner, 8 
ash. 585. 


There is no vested right in mere pro- 
cedure: State ex rel. Phinney v. Superior 
Court, 21 Wash. 186. 


While limitation laws pertain only to 
the remedy, a reduction of the time will 
not be given a retroactive effect so as to 
cut off rights of action that have already 
accrued, until lapse of the period after the 
enactment: Moore v. Brownfield, 7 Wash. 
23; Baer v. Choir, 7 Wash. 631; McAuliff 
v. Parker, 10 Wash. 141. 


OBLIGATION OF CONTRACTS.—The 
law in existence at the time of the adop- 
tion of a contract becomes a part of it: 
State ex rel. Phinney v. Superior Court, 21 
Wash. 186. 


The state constitution cannot be said to 
impair the obligation of the enabling act, 
which was but a proposition, and in the 
ease of conflict is modified: Romine v. 
State, 7 Wash. 215. 

The obligation of a contract to furnish 
schoo] books for five years, entered into by 
the state board of education, cannot be 
impaired either by subsequent legislation 
or by the action of anv board proceeding 
bv authority of such legislation: Rand, Me- 
Nally & Co. v. Hartranft. 29 Wash, 591. 

Laws of 1889-90, page 451, granting to 
abutting owners the preference right to 
purchase tide lands, was simply a privilege 
and not a contract creating any obligation 
on the part of the state: Allen v. Forest, 8 
Wash. 700. See, also, State ex rel. Megler 
v. Forrest, 13 Wash. 268; Bartlett v. For- 
rest, 12 Wash. 483. 

The purchaser of tide lands from the 
state acquires no contract right through 
such purchase, as to the manner in which 
the funds accruing from such sales shall be 
expended, when: See Tacoma Land Co. v. 
Young, 18 Wash. 495. 

Where the franchise granted by a city to 
a water company to supply water is not ex- 
elusive, the city may subsequently erect 
and operate a water plant in the same ter- 
ritory: North Springs Water Co, v. Ta- 
coma, 21 Wash. 517. 

An unlimited franchise to a railroad com- 
pany to lay its tracks in a street creates a 
perpetual right, which the railroad can be 
deprived of by the city only by the exer- 
cise of the right of eminent domain: 
Seattle v. Columbia etc. R. Co., 6 Wash. 
379, 

An ordinance granting a franchise to 
use city streets is in the nature of a con- 
tract, and it is not in the power of the 
eity couneil to destroy rights and property 
thus granted by the passage of an 
ordinance repealing the franchise ordin- 
ance: Commercial Electrie Light ete. Co. v. 
Tacoma, 17 Wash. 661. 

A statute amending the law with refer- 
ence to redemption from tax sales does not 
impair the obligation of any contract: Her- 
rick v. Niesz, 16 Wash. 74. 
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The claim of the state against a city for 
a percentage of the liquor license fees col- 
lected by the city, and due under the law 
to the state, is a well-grounded moral or 
equitable obligation, although barred by 
the statute of limitations, and the bar may 
be removed by the legislature: State v. 
Aberdeen, 34 Wash. 61. 


A county warrant is a contract to pay 
money with interest at the legal rate at the 
time issued, which cannot be impaired by a 
subsequent law reducing the rate of inter- 
est: Union Sav. Bank etc. v. Gelbach, 8 
Wash, 497. 


A law providing for the diversion of a 
fund out of which a warrant was to be paid 
in the order of its issuance is invalid as to 
any warrants issued prior to its passage, on 
the ground that it would impair the obliga- 
tion of a contract: Eidemiller v. Tacoma, 
14 Wash. 376. 


As to validating illegal school warrants 
by a vote of the school district, see State 
ex rel. Dunn v. Dorsey, 19 Wash. 120. 

A law changing the fund from which & 
contract liability of a city is payable from 
a general fund to an indebtedness fund, 
which latter is heavily burdened with out- 
standing warrants, so greatly lessens the 
value of the remedy as to impair the ob- 
ligation of the contract: Townsend Gas 
ete. Co. v. Hill, 24 Wash. 469. 

A law seeking to cut off all existing 
rights to renew or sue upon a judgment is 
void, as to existing judgments, as im- 
_ pairing the obligation thereof: Bettman v. 
Cowley, 19 Wash. 207; Palmer v. Laberee, 
23 Wash. 409; Raught v. Lewis, 24 Wash. 
47; Denio v. Benham, 24 Wash. 485; 
Fischer v. Kittinger, 39 Wash. 174. 

Also as to a subsequent judgment, when 
based upon a contract made prior to the 
enactment of the law, as the obligation of 
the contract is thereby impaired: Howard 
v. Ross, 38 Wash. 627; Williams v. Pack- 
ard, 39 Wash. 217. 

But such a law does not impair the 
obligation of a contract as applied to ex- 
isting judgments founded upon tort: Gaff- 
ney v. Jones, 39 Wash. 587. 

Marriage is not a contract in the sense 
that the obligation thereof is affected by a 
legislative divorce: Maynard v. Hill, 2 
W. T. 321. | 

A law reducing the statutory rate of in- 
terest is an impairment of the obligation 
of the contraet: Union Sav. Bank & Trust 
Co. v. Gelbach, 8 Wash. 497; Burns v. 
Woolery, 15 Wash. 134. A law changing 
the rate of interest does not affect an ante- 
cedent judgment in which the rate of in- 
terest was specified: Burns v. Woolery, 15 
Wash. 134. 

Acts giving liens to subeontractors and 
materialmen notwithstanding payment to 
the principal contractor are valid, and do 
not impair the obligation of a contract: 
Spokane Mfg. ete. Co. v. McChesney, 1 
Wash. 609. An act giving farm laborers 
priority over all other liens upon crops 
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which they have assisted in raising is not 
unconditional as impairing the obliga- 
tion of a prior mortgage in advance of the 
labor thereon, where such act was in force 
at the time of the execution of the mort- 
gage, and must therefore have entered in- 
to and formed a part of the contract: Sit- 
ton v. Dubois, 14 Wash. 624. 


An act exempting from liability for 
debts the proceeds or assets of life insur- 
ance policies impairs the obligation of 
the contract in so far as it applies to 
antecedent debts and policies: In re 
Heilbron’s Estate, 14 Wash. 536. 


The act of March 7, 1891, increasing 
certain penalties imposed upon any tenant 
who wrongfully continues in possession of 
premises after a violation on his part of 
the terms of a lease, is applicable to ten- 
ancies entered into before its passage: 
Woodward v. Winehill, 14 Wash. 394. 


Where the right to a remedy which is 
essential to the recovery of a debt is not 
merely postponed, but virtually destroyed, 
the obligation of the contract is impaired: 
Bettman v. Cowley, 19 Wash. 207. 


And where all remedies are taken away 
and none substituted: Palmer v. Laberee, 
23 Wash. 409. 


A legislative enactment which so far 
affects the remedy subsisting when and 
where a contract is made, as substantially 
to impair and lessen the value of such con- 
tract, impairs the obligation of contracts: 
In re Heilbron’s Estate, 14 Wash. 536; 
Swinburne v. Mills, 17 Wash. 611. 


There is a distinction between a simple 
remedy which the legislature may change 
and one which is a part of the obligation, 
a change in which cannot be made with- 
out lessening the value of the contract: 
Swinburne v. Mills, 17 Wash. 611; Can- 
adian ete. Trust Co. v. Blake, 24 Wash. 
102. 


The time for commencing an action re- 
lates to the remedy only, and may be 
abridged by subsequent legislation where 
a reasonable time is allowed for com- 
mencing actions upon pre-existing causes: 
McQuesten v. Morrill, 12 Wash. 335; Bett- 
man v. Cowley, 19 Wash. 207. But the 
period cannot be extended and the right re- 
newed after the bar is complete: Packscher 
v. Fuller, 6 Wash. 534. 

As to invalidity of law making substan- 
tial changes in execution sales, see Swin- 
burne v. Mills, 17 Wash, 611; Dennis v. 
Moses, 18 Wash. 537. 

The statute allowing a purchaser at 
execution sales upon a money judgment 
the right to possession during the period 
of redemption, does not impair the obliga- 
tion of pre-existing contracts, entered in- 
to under a law whereby the debtor was 
entitled to such possession, and as to sub- 
sequent judgments on pre-existing obliga- 
tions, the act does not change the remedy 
or affect any right: Wilson v. Wold, 21 
Wash, 398, 


$23] 


As to invalidity of law making changes 
in right to possession to property sold 
under execution during period of redemp- 
tion, see Canadian € American Mtg. & 
Trust Co. v. Blake, 24 Wash. 102. 


RETROSPECTIVE AND EX POST 
FACTO LAWS.—The prohibition of the 
state constitution against special legisla- 
tion incorporating cities and towns is 
prospective in its operation, and does not 
affect special charters: Tacoma Land Co. 
v. Pierce County, 1 Wash. 482. 


The constitutional prohibition against 
diminishing the compensation of any pub- 
lic officer during his term does not apply 
to oflicers who receive specific fees for 
specific services: State ex rel. Thurston 
County v. Grimes, 7 Wash. 445. 


A statute will not be given a retroactive 
construction if existing rights are thereby 
impaired, unless such clearly appears to 
be the legislative intent: Heilbron’s Es- 
tate, In re, 14 Wash. 536; Moore v. Brown- 
field, 7 Wash. 23; Packscher v. Fuller, 6 
Wash, 534. 

The act of 1869, requiring notice of a 
wife's title to real estate to be filed and 
recorded in order to exempt the husband's 
interest therein from his debts, does not 
apply to lands acquired before the passage 
of the act: Lemon v, Waterman, 2 W. T. 
485. 

A statute giving a lien to materialmen 
or laborers, notwithstanding payment to 
the main contractor, is constitutional as 
to future transactions: Spokane Mfg. etc. 
Co. v. McChesney, 1 Wash. 609. 


The legislature has power to enact a 
change in the method of the collection of 
taxes which were assessed and levied un- 
der a former law, as long as an adequate 
remedy is left: Spokane County v, North- 
ern Pacific R, Co., 5 Wash. 89. 


An act expressly limiting its effect to 
judgments entered subsequent to the tak- 
ing effect of the law indicates an intent 
to make the act retroactive as to prior 
contracts, where the judgment was subse- 
quently entered, and the act is void: 
Swinburne v. Mills, 17 Wash. 611. 


Laws 1890, page 91, amending Code 
1881, § 389, with respect to the exclusion 
of evidence of any transaction or state- 
ment by a deceased person, so as to em- 
brace transactions with persons ‘‘deriving 
right or title by, through or from any 
deceased person,” applies to transactions 
or statements prior to the date of the 
amending enactment, and is constitutional; 
since it merely declares a rule of evidence 
and relates only to the remedy, in which 
there is no vested right: Kenney Presby- 
terian Home v. Kenney, 45 Wash. 106. 


A curative statute validating former 
acknowledgments of conveyances does not 
violate the constitution or affect vested 
rights in property: Skellinger v. Smith, 
1 W. T. 369. 
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The passage bv the legislature of a void 
law with the intent of legalizing at- 
tempted incorporations, or empowering 
them to reincorporate, cannot be construed 
as a legislative recognition of such munie- 


ipal corporations: Denver v. Spokane 
Falls, 7 Wash. 226. 
Acts authorizing special elections to 


validate void municipal indebtedness are 
not unconstitutional, being merely curative 
acts, relating only to what had been done 
before the enactment of the law: Baker 
v. Seattle, 2 Wash. 576; Hunt v. Fawcett, 
8 Wash. 396. 

Laws intended to authorize a municipal 
corporation to assume and ratify an in- 
debtedness created by the residents of a 
de facto municipality are within the 
limits of legislative power: State ex rel. 
Traders’ Bank v. Winter, 15 Wash. 407. 

The legislature may authorize the pay- 
ment of indebtedness incurred under an 
unconstitutional law: Lewis County v. 
Gordon, 20 Wash. 80; Skagit County v. 
McLean, 20 Wash. 92; State ex rel. Lati- 
mer v. Henry, 28 Wash, 38. 

Or it may validate municipal contracts 
entered into by a de facto municipality: 
Pullman v. Hungate, 8 Wash. 519; State 
ex rel. Hemen v. Ballard, 16 Wash. 418; 
Abernethy v. Medical Lake, 9 Wash. 112. 

It is within the power of the legislature 
to enact a statute authorizing the making 
of an assessment to cover the cost of 
work done on a publie improvement under 
a void law: State ex rel. Latimer v. 
Henry, 28 Wash. 38. 

A statute prescribing the qualifications 
of a person practicing medicine is in no 
sense an ex post facto law, as it does not 
proceed upon the idea of punishment for 
past acts: Fox v. Territory, 2 W. T. 297. 

A law changing the mode of procedure 
in prosecutions for crime from an indict- 
ment to an information, does not contain 
any of the elements or respond to any of 
the accepted definitions of an ex post 
facto law: Lybarger v. State, 2 Wash. 
552; State v. Hoyt, 4 Wash. 818, 

The requirement that an insane person 
shall obtain a certificate from a physician 
and permit from the warden of the peni- 
tentiary before making application for re- 
lease, 18 not unconstitutional as an ex post 
facto law: State ex rel. Thompson v. Snell, 
49 Wash. 177, 

The state cannot urge the unconstitu- 
tionality of laws as being ex post facto 
where a party elects to submit to the ad- 
ditional burdens imposed upon him there- 
by: State ex rel. Thompson v. Snell, 49 
Wash. 177. 

The law ehanging the mode of procedure 
from an indietment to an information does 
not constitute it an ex post facto law, nor 
violate any of the guaranties of the fed- 
eral constitution: Lybarger v. State, 2 
Wash. 552; State v. Hoyt, 4 Wash. 818; 
compare McCarty v. State, 1 Wash. 377; 
see notes to Art. I, $$ 2, 23. 


ART. 1] CONSTITUTION OF THE STATE OF WASHINGTON. [$5 24-29 
$ 24. RIGHT TO BEAR ARMS.—The right of the individual citizen 
to bear arms in defense of himself or the state shall not be impaired, but 


nothing in this section shall be construed as authorizing individuals or cor- 


porations to organize, maintain, or employ an armed body of men. 


Cf. Ala., I, 27; Ark., II, 5; Colo., II, 13; 
` Conn., I, 17; Fla., D. R., 20; Ind., I, 32; 
Kv., B. R, I (7); Mass., Pt. Ist, 17; Mich., 


XVIII, 7; Miss., III, 12; Mo., II, 17; ° 


$ 25. 


Mont., III, 13; Or., I, 27; Pa., I, 21; $. C., 
I, 28; S. Dak., VI, 24; Tenn., I, 26; Tex., 
I, 23; Vt., I, 15. 

Cited in 46 Wash. 410. 


PROSECUTION BY INFORMATION.—Offenses heretofore re- 


quired to be prosecuted by indictment may be prosecuted by information or 
by indictment, as shall be prescribed by law. 


See notes to $ 2024, infra. 


Cf. Ala., I, 9; Cal., I, 8; misdemeanors 
only by information, Colo., II, 8; Mont., 
III, 8; Mo., II, 12; N. Dak., I, 8; Pa. I, 
10; S. Dak., VI, 10. 

Cited in 1 Wash. 380; 2 Wash. 555; 15 
Wash. 510; 20 Wash. 247. 

See 2 Remington’s Digest, p. 1465, $$ 1- 
4. 

A person accused of grand larceny, com- 
mitted prior to the admission of the state 
into the Union, is entitled to the guaranty 
of the United States constitution of pre- 
sentment by a grand jury, and cannot be 
prosecuted therefor by intormation, under 
the provisions of the state constitution: 
McCarty v. State, 1 Wash. 377; State v. 
Holmes, 9 Wash. 528. 


Infamous crimes may be prosecuted in 
this state by information, as the constitu- 
tion of the United Statcs does not assume 
to regulate prosecutions under state laws: 
Lybarger v. State, 2 Wash. 552; State v. 
Nordstrom, 7 Wash. 506; State v. Baldwin, 
15 Wash. 15; State v. Humason, 5 Wash. 
499; State v. Williamson, 13 Wash. 336. 

This section does not require an in- 
formation or indictment against one 
charged with assault and battery in a 
municipal court or that of a justice of the 
peace, as the offense was within the juris- 
dietion of a justice of the peace before 
the adoption of the constitution: State v. 
Gleason, 15 Wash. 509. 


§ 26. GRAND JURY.—No grand jury shall be drawn or summoned in 
any county, except the superior judge thereof shall so order. 


Cited in 2 Wash. 555. 


§ 27. TREASON, DEFINED, ETC.—Treason against the state shall 
consist only in levying war against the state, or adhering to its enemies, or 


in giving them aid and comfort. 


No person shall be convicted of treason un- 


less on the testimony of two witnesses to the same overt act, or confession in 


open court. 


Cf. Ala., I, 19; Ark., II, 14; Cal., I, 20; 
Colo., II, 9; Conn., IX, 4; Del., V, 3; Fla., 
D. R., 23; Ga., I, 2 (2); Ind., I, 28, 29; Ia., 
I, 16; Kan., B. R., 13; Ky., 229; La., 151; 
Me., I, 12; Mich., VI, 30; Minn., I, 9; 


Miss., III, 10; Mo., II, 13; Mont., III, 9; 
Neb., I, 14; Nev., I, 19; N. J., I, 14; N. C., 
IV, 5; N. Dak., I, 19; Or., I, 24; S. Dak., 
VI, 25; Tex., I, 22; U. S. Const., III, 3 (3); 
W. Va., II, 6; Wis., I, 10; Wy., I, 26. 


$ 28. HEREDITARY PRIVILEGES ABOLISHED.—No hereditary 
emoluments, privileges, or powers shall be granted or conferred in this state. 
Ala., I, 30; Ark., II, 19; Conn., I, 20; Kan., B. R., 19; Mass., I, 6; Me., I, 23; N. 


C., I, 30; Tenn., I, 30; W. Va., III, 19. 


8 29. CONSTITUTION MANDATORY.—The provisions of this ‘eon- 
stitution are mandatory, unless by express words they are declared to be 


otherwise. 


Cited in 11 Wash. 437; 25 Wash. 265; 
46 Wash. 274. 

See 1 Remington’s Digest, pp. 513-516, 
$$ 2-24. 


The mandatory provisions of the con- 
stitution are addressed to the respective 
departments called upon to perform the 
same, and one department canuot coerce 
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another into obedience thereto: State ex 
rel. Reed v. Jones, 6 Wash. 452. See 
Nelson v. Troy, 14 Wash. 435. 

In construing the provisions of the con- 
stitution, no importance can be attached 
to the debates of the constitutional con- 
vention as showing the intention, as there 
is no record of such debates, and they 
would not express the intention of the 
whole convention, or of the people voting 
upon the adoption of the constitution: 
State ex rel. School District No. 24 v. 
Grimes, 7 Wash. 270. 

The constitution is to receive a liberal 
construction: State ex rel. Snell v. Warner, 
4 Wash. 773; State ex rel. Chamberlain v. 
Daniel, 17 Wash. 111. 

Single provisions are to be read in con- 
nection with other clauses taken as & 
whole: State ex rel. Chamberlain v. Daniel, 
17 Wash. 111. 

Upon a confliet, the state constitution 
must control the enabling act, the latter 
being but a proposition which was ac- 
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cepted by the people as modified by the 
constitution: Romine v. State, 7 Wash. 
215. 

The courts should not declare a law re- 
pugnant to the constitution without a 
strong conviction, devested of a reasonable 
doubt: Ah Lim v. Territory, 1 Wash. 156. 
Nor unless clearly violating some express 
Ben of the constitution: Board of 

irectors Middle etc. Dist. v. Peterson, 4 
Wash. 147; Bellingham Bay Imp. Co. v. 
New Whatcom, 20 Wash. 53; State ex rel. 
Murphy v. McBride, 29 Wash. 335. Where 
doubt exists, the law is sustained: State ex 
rel. School Dist. No. 24 v. Grimes, 7 Wash. 
270. Before the judiciary will declare an 
act of the legislature invalid on the ground 
that it is in conflict with the constitution 
such conflict must be shown to be clear 
and unquestionable and every intendment 
must be given force in favor of the con- 
stitutionality of the law: Reeves v. An- 
derson, 13 Wash. 17; Nelson v. Troy, 11 
Wash, "435. 


$ 30. RIGHTS RESERVED.—The enumeration in this constitution of 
certain rights shall not be construed to deny others retained by the people. 


Ala., I, 39; Ark., IT, 29; Cal., I, 23; Colo., 
II, 28; Fla., D. R., 24; Ida., I, 21; ' Ia., I, 
25; Kan., B. R. , 20; La., B. R., 13; Mont., 
LIT, 30; "Miss, U, 32; Me., 1, 24; Ma., 
D. R., 45; Mo., II, 32; Neb., I, 26; Nev., 


I, 20; N. J., I, 19; N. C., I, 37; Ohio, I, 20; 
Or., I, 33; R. I, I, 23; S. C., I, 41; Va., I, 
21; Wy., I, 36. 

Cited in 30 Wash. 443. 


§ 31. STANDING ARMY.—No standing army shall be kept up by this 
state in time of peace, and no soldier shall in time of peace be quartered in 
any house without the consent of its owner, nor in time of war except in the 


manner prescribed by law. 


Ala., I, 29; Ark., II, 27; Cal., I, 12; 
Colo., II, 22; Conn., I, 19; Del., I, 18; I, 
II. 15; Ind., I, 34; Ia., I, 15; Ky., B. R., 22; 
Ma., D. R., 31; Mo., IL, 27; Neb., I, 18; 
Nev., I, 11; N. I; I; 13; N. C., I, 36; Ohio, 


§ 32. 


I, 13; Or., I. 28; Pa., I, 23; R. I., I, 19; 
S. C., I, 29; Tenn., I, 27; Tex., I, 25; U. B. 
Amend. III; W. Va., III, 12. 


Cf. Kan., B. R., 14; Me., I, 18; Mich., 


“XVII, 9; N. H., Pt. Ist, 27; Pa., I, 23. 


FUNDAMENTAL PRINCIPLES.—A frequent recurrence to 


fundamental principles is essential to the security of individual rights, and the 


perpetuity of free government. 
Cited in 18 Wash. 571, 


ARTICLE II. 
LEGISLATIVE DEPARTMENT. 


§ 1. LEGISLATIVE POWERS, WHERE VESTED.—The legislative 
powers shall be vested in a senate and house of representatives, which shall 
be called the legislature of the state of Washington. 


See Art. IV, §1, notes. 


Cf. Ala., IV, 1; Ark., V, 1; Cal., IV, 1; 
Colo., V, 1; Conn, IIT, 1; Del., II, 1; Fla., 
III, 1; Ga., III, 1; Il., IV, l; Ind., IV, 1; 
Ia., Ill, 1; Ida., IIL, 1; Kan. EL 1; Ky., 
29; La., 19; Me., IV, 1; "Ma, ITT, 1; Mich., 
IV, 1; Minn., IV, 1; Miss., "IV, 1; Mont., 
V, 1; Mo., IV, 1; N. Dak., II, 25; Neb., 


II, 1; N. H., Pt. II, 2; N. J., IV, 1; N. Y., 
II, 1; N. C., II, 1; Ohio, II, 1; Or., IV, 
1; Pa, II, 1; R. L, IV, ds g, C., TI, l; 
S. Dak., III, 1; Tenn., II, 3; Tex., AM, 1; 
Va., V, 1; Wy., "IIT, I; W. Va., VI, 1; Wis., 
IV, 1; "Nev., IV, 1. 

Cited in 13 Wash. 20; 35 Wash. 132, 
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See 1 Remington’s Digest, pp. 517-520, 
§§ 25-35. 

The legislature has power to change the 
law of descent as to community lands and 
make the same applicable to lands previ- 
ously acquired: Mabie v. Whittaker, 10 
Wash. 656. 


The constitution does not restrict the 
legislature to the special powers delegated 
to it, but the legislative power extends to 
a subject unless there is an express or im- 
plied restriction thereon in the constitu- 
tion: State v. Clark, 30 Wash. 439. 


LEGISLATIVE POWERS AND DELE- 
GATION THEREOF.—The legislative de- 
partment is not in any sense an inferior 
department, but the executive, legislative 
and judicial departments are equal; no one 
of them is responsible to either of the 
others for its acts, but is responsible only 
to the people whom it represents: State 
ex rel. Reed v. Jones, 6 Wash. 452. Lega- 
cies and inheritances are natural subjects 
of legislative control in the absence of 
eonstitutional inhibition: State v. Clark, 
30 Wash. 439. 


Authority may be conferred upon the 
trustees of the reform school to decide 
when a child committed to the school by 
the courts shall be returned to the court 
for discharge or sentence upon his convic- 
tion: Mason, In re, 3 Wash. 609. 

A statute authorizing the creation of a 
municipal corporation by a judicial court, 
upon petition of a majority of the inhab- 
itants of the territory to be incorporated, 
is unconstitutional, as delegating legisla- 
tive functions to the court: Territory ex 
rel. Kelly v. Stewart, 1 Wash. 98. It is 
not an unconstitutional delegation of leg- 
islative power to provide for the examina- 
tion and licensing, by a state board of 
examiners, of physicians or dentists: In 
re Thompson, 36 Wash. 377. The drain- 
age act (Bal. Code, § 3726; Laws 1895, p. 
251, $ 12), requiring the superior court 
to find that a proposed ditch is practicable 
and conducive to the public health and 
will increase the value of the lands, is 
not unconstitutional as a delegation of leg- 
islative authority; since the court does 
not originate or devise the system or plan, 
but simply approves those proposed by the 
county commissioners: State ex rel. Mat- 
son v. Superior Court, 42 Wash. 491. 

Laws authorizing election precincts to 
regulate the sale of liquor are unconstitu- 
tional as a delegation of legislative au- 
thoritv: Lessman v. Territory, 3 W. T. 
452; Thornton v. Territory, 3 W. T. 482. 

Authority to county boards to employ 
assistants and deputies for the county offi- 
cers at the expense of their respective 
counties imposes administrative duties, 
and is not an unlawful delegation of legis- 
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lative power: Nelson v. Troy, 11 Wash. 
435. The same is true of the appointment 
of road supervisors by the county commis- 
sioners: State ex rel. Griffith v. Newland, 
37 Wash. 428. And the same is true of 
the statute creating a state capital com- 
mission and investing it with power to 
erect a building and to do whatever is 
necessary to accomplish the object: State 
ex rel. Attorney General v. McGraw, 13 
Wash. 311. 

The act granting cities of the first class 
power to frame their own charters is not 
an unlawful delegation of legislative 
power: Reeves v. Anderson, 13 Wash. 17. 

A law authorizing the adoption of char- 
ter amendments requiring the submission 
of the matter of granting franchises to a 
vote of the people is not unconstitutional 
as an unlawful delegation of legislative 

ower to the people: Hindman v. Boyd, 42 

ash. 17. 

Legislature cannot delegate to cities 
power to create inferior courts: In re Clo- 
herty, 2 Wash. 137. The constitutional 
authority to frame a freeholders’ charter 
does not authorize a city to exercise the 
power of eminent domain: Tacoma v. 
State, 4 Wash. 64. Nor to extend mu- 
nicipal boundaries: State ex rel. Snell v. 
Warner, 4 Wash. 773. Nor to require 
registration at city elections: Seymour v. 
Tacoma, 6 Wash. 138. Nor to provide a 
tribunal and clothe it with authority to de- 
termine an election contest: State ex rel. 
Fawcett v. Superior Court, 14 Wash. 604. 

Legislature not having power to pass 
laws partaking of the character of special 
legislation, it cannot. delegate such power 
to a eity council: Tacoma v. Krech, 15 
Wash. 296. The power to vacate streets 
may be delegated to municipal corpora- 
tions: Ponischil v. Hoquiam Sash and 
Door Co., 41 Wash. 303. 

An act making it a misdemeanor for 
anyone except authorized agents of a 
railroad company to sell railroad tickets, 
and requiring companies to commission 
their agents, is not unconstitutional as 
delegating to the companies the power to 
say who are guilty of the offense by issu- 
ing or withholding the authority: In re 
O'Neill, 41 Wash. 174. 

POLICE POWER.—The discretion of 
the legislature cannot be limited upon a 
proper subject for its control by the exer- 
cise of the police power: Ah Lim v. Terri- 
tory, 1 Wash. 156. 

Its authority is supreme to determine 
what is immoral, unless it is clearly par- 


. tial, arbitrary and oppressive: State v. 


Considine, 16 Wash. 358. 

The police power in its broadest ac- 
ceptation means the general power of the 
state to preserve and promote the public 
welfare: Karasek v. Peier, 22 Wash. 419. 


§ 2. HOUSE OF REPRESENTATIVES AND SENATE.—The house 
of representatives shall be composed of not less than sixty-three nor more than 


Rem. Wash. Code, Vol. 1.—4 
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ninety-nine members. The number of senators shall not be more than one- 
half nor less than one-third of the number of members of the house of repre- 
sentatives. The first legislature shall be composed of seventy members of the 
house of representatives and thirty-five senators. 


§ 3. THE CENSUS.—The legislature shall provide by law for an enu- 
meration of the inhabitants of the state in the year one thousand eight hundred 
and ninety-five, and every ten years thereafter; and at the first session after 
such enumeration, and also after each enumeration made by the authority of 
the United States, the legislature shall apportion and district anew the mem- 
bers of the senate and house of representatives, according to the number of 
inhabitants, excluding Indians not taxed, soldiers, sailors, and officers of the 
United States army and navy in active service. 


Wis., IV, 3; N. Y., Rev., III, 4, Amend. Cited in 15 Wash. 50. 


§ 4. ELECTION OF REPRESENTATIVES AND TERM OF OF- 
FICE.—Members of the house of representatives shall be elected in the year 
eighteen hundred and eighty-nine at the time and in the manner provided 
by this constitution, and shall hold their offices for the term of one year and 
until their successors shall be elected. 


Cited in 49 Wash. 72. 


$ 5. ELECTIONS, WHEN TO BE HELD.—The next election of ‘he 
members of the house of representatives after the adoption of this constitn- 
tion shall be on the first Tuesday after the first Monday of November, eighteen 
hundred and ninety, and thereafter members of the house of representatives 
shall be elected biennially, and their term of office shall be two years; and 
each election shall be on the first Tuesday after the first Monday in November, 
unless otherwise changed by law. 


§ 6. ELECTION AND TERM OF OFFICE OF SENATORS.—After 
the first election the senators shall be elected by single districts of convenient 
and contiguous territory at the same time and in the same manner as members 
of the house of representatives are required to be elected, and no representative 
district shall be divided in the formation of a senatorial district. They shall 
be elected for the term of four years, one-half of their number retiring every 
two years. The senatorial districts shall be numbered consecutively, and the 
senators chosen at the first election had by virtue of this constitution, in odd- 
numbered districts, shall go out of office at the end of the first year, and the 
senators elected in the even-numbered districts shall go out of office at the 
end of the third year. 


Cited in 4 Wash. 14. 


$ 7. QUALIFICATIONS OF LEGISLATORS.—No person shall be 
eligible to the legislature who shall not be a citizen of the United States and 
a qualified voter in the district for which he is chosen. 


§ 8. JUDGES OF THEIR OWN ELECTION AND QUALIFICA- 
TION—QUORUM.—Each house shall be the judge of the election, returns, 
and qualifications of its own members,! and a majority of each house shall con- 
stitute a quorum to do business, but a smaller number may adjourn from day 
to day and may compel the attendance of absent members in such manner and 
under such penalties as each house may provide.? 
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1. Judges of election and qualification: 
Ala., IV, 8; Ark., V, 11; Cal., IV, 7; Colo., 
V, 10; Del., II, 6; Fla., III, 6; Ga., III, 
7 (1); Ida., III, 9; 111., IV, 9; Ind., IV, 10; 
Ta., III, 7; Kan., II, 8; Ky., 38; La., 23; 
Minn., IV, 3; Mont., V, 9; Me., IV, Pt. 
III, 3; Md., III, 19; Mich., IV, 9; Miss., 
IV, 38; Mo., IV, 17; N. Y., Rev., III, 10; 
N. Dak., II, 47; Neb., III, 7; Nev., IV, 6; 
N. J., IV, 4 (2); N. C., II, 22; Ohio, II, 6; 
Or., IV, 11; R. 1, IV, 6; S. C., U, 14; S. 
Dak., III, 9; Tenn., II, 11; Tex., III, 8; 
U. S., I, 5 (1); Vt., II, 9; Va., V, 7; WY. 
HI, 10; W. Va., VI, 24; Wis., IV, 7. 
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2. Quorum: Ala., IV, 10; Ark., IV, 11; 
Cal., IV, 8; Colo., V, 11; Conn., III, 7; 
Del., II, 6; Fla., III, 11; Ga., III, 4 (4); 
Ida., III, 10; Ia., III, 8; Ill., IV, 9; Kan.. 
II, 8; Ky., 37; La., 32; Mad., III, 20; Mont., 
V, 10; Me., IV, Pt. III, 3; Mich., IV, 8; 
Minn., IV, 3; Miss., IV, 54; Mo., IV, 18; 
Neb., III, 7; N. J., IV, 4 (2); N. Dak., II, 
46; Nev., IV, 13; N. H., II, 20; N. Y., Rev., 
III, 10; Ohio, I, 6; Pa., II, 10; R. I., IV, 
6; S. C., II, 14; S. Dak., III, 9; U. S., I, 
5 (1); W. Va., VI, 24; Wis., IV., 7; and 
see Ina., IV, 11; Or., IV, 12; Tenn., II, 11; 
Tex., III, 10; Wy., III, 11. 


$ 9 RULES OF PROCEDURE.—Each house may determine the rules 
of its own proceedings,’ punish for contempt and disorderly behavior, and. 
with the concurrence of two-thirds of all the members elected, expel a mem- 
ber,? but no member shall be expelled a second time for the same offense. 


1. Ala., IV, 11; Ark., V, 12; Conn., III, 
3; Del., II, 7; Fla., III, 6; Ill, IV, 9; Ind., 
IV, 10; Ida., Ill, 9; Iowa, III, 9; Kan., 
IT, 8; Ky., 39; La., 23; Md., III, 19; Mass., 
Pt. II, Ch. 1, §§ 2, 7, $83, 10; Mich., IV, 
9; Minn., IV, 4; Miss., IV, 55; Mo., IV, 17; 
Mont., V, 11; N. Dak., II, 48; N. Y., Rev., 
IIT, 10; Neb., II, 7; Nev., III, 6; N. H., 
II, 22, 37; N. J., IV, 4 (3); Ohio, II, 8; 
Or., IV, 11; Pa., II, 11; R. I., IV, 7; 8. 
Dak., III, 9; S. C., II, 15; Tenn., II, 12; 


Tex., III, 11; U. S., I, 5 (2); Va., V, 7; 
W. Va., VI, 24; Wis., IV, 8; Wy., ITT, 12. 
2. Ala., IV, 11; Ark., V, 12; Cal., IV, 9; 
Colo., V, 12; Conn., III, 8; Del., II, 7; Fla., 
III, 6; Ga., III, 7 (1); M., IV, 9; Ida., IIT, 
11; Ind., IV, 14; Ia., III, 9; Ky., 39; La., 
23; Mich., IV, 9; Mo., IV, 17; Md., ITT, 19; 
Mont., V, 111; Minn,, IV, 4; Miss., IV, 55; 
Neb., II, 7; Nev., III, 6; N. Dak., IT, 48; 
Ohio, II, 8; Or., IV, 15; Pa., II, 11; R. L, 
IV, 7; S. C., II, 15; Tenn., II, 12; Tex., III, 
11; Va., V, 7; Wis., IV, 8; Wy., III, 12. 


$ 10. ELECTION OF OFFICERS.—Each house shall elect its own 
officers, and when the lieutenant-governor shall not attend as president. or 
shall act as governor, the senate shall choose a temporary president. When 
presiding, the lieutenant-governor shall have the deciding vote in case of an 


equal division of the senate. 


Cf. Ark., V, 11; Cal., IV, 7; Colo., V, 10; 
Conn., III, 7; Del., II, 5; Ida., III, 8; IN., 
IV, 9; Ia., III, 7; Ind., III, 19; La., 23; 
Mich., IV, 9; Miss., IV, 38; Mont., V, 9; 
Nev., IV, 6; N. Y., Rev., IIT, 10; N. C., II, 
18-20; N. Dak., II, 31, 36; Ohio, II, 8; Pa., 
II, 9; S. C., II, 15; S. Dak., III, 9; Tenn, 


III, 11; Tex., III, 9; W. Va., VI, 24; Wis., 
IV, 9; Wy., III, 10. 

Cited in 29 Wash. 340. 

The lieutenant governor is relieved of 
the duty of presiding over the senate when 
the duties of governor devolve upon him: 
State ex rel. Murphy v. McBride, 29 
Wash. 335. 


§ 11. JOURNAL, PUBLICITY OF MEETINGS—ADJ OURNMENTS. 
Each house shall keep a journal of its proceedings and publish the same.! 


except such parts as require secrecy. The doors of each house shall be kept 
open, except when the public welfare shall require secrecy. Neither house 
shall adjourn for more than three days, nor to any place other than that in 


which they may be sitting, without the consent of the other. 


See Const., U. 8., I, 5 (3). 


Wis., IV, 10; N. Y., III, 11. 

Cf. Cal., IV, 10; Colo., V, 13; Conn., III, 
9; Del., II, 8; Fla., III, 12; Ga., III, 7 (4); 
Ida., III, 13; Ia., III, 9; IN., IV, 10; Ind., 
IV, 12; Kan., II, 10; Ky., 40; La., 28; Md., 
III, 22; Minn., IV, 5; Mich., IV, 10; Miss., 
55; Mo., IV, 42; Mont., V, 12; Nev., IV, 
14; N. J., IV, 4 (4); Neb., III, 8; N. H., II, 


24; N. C., II, 16; N. Dak., II, 49; Ohio, II, 
19; Or., IV, 13; Pa., II, 12; R. I., IV, 8; 
S. C., II, 26; S. Dak., III, 13; Tex., TIT, 12; 
Tenn., II, 21; Va., V, 10; W. Va., VI, 24; 
Wy., III, 13, 

Adjournment: Cal., IV, 14; Del., IT, 10; 
Fla., III, 13; IN., TV, 10; Ind., IV, 10; Ta., 
III, 14; Ky., 41; Kan., II, 10; Minn., IV, 
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6; Mich., IV, 12; Mont., IV, 14; Nev., IV, 
15; N. J., IV, 4 (5); Neb., III, 8; Or., IV, 
11; Ohio, IT, 14; Pa., II, 14; Tex., III, 17; 
Vy., III, 15; W. Va., VI, 23; N. Y., Rev. 
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Publicity: Cal., IV, 13; Del., II, 9; Fla., 
III, 13; 111., IV, 10; Ind., IV, 13; Ia., III, 
13; Md., TIT, 21; Mich., IV, 12; Mont., V, 
13; Nev., IV, 15; Neb., III, 8; N. Y., Rev., 


Ill, 15; W. Va., VI, 23; N. Y., Bev, III III, 2; Ohio, II, 13; Pa., II, 13; Tex., III, 
11. 16; Tenn., II, 22; Wy., III, 14. 

§ 12. SESSIONS, WHEN—DURATION.—The first legislature shall 
meet on the first Wednesday after the first Monday in November, A. D. 1889. 
The second legislature shall meet on the first Wednesday after the first Monday 
in January, A. D. 1891, and sessions of the legislature shall be held biennially 
thereafter, unless specially convened by the governor, but the times of meet- 
ing of subsequent sessions may be changed by the legislature. After the first 
legislature the sessions shall not be more than sixty days. 


§ 13. LIMITATION ON MEMBERS HOLDING OFFICE IN THE 
STATE.—No member of the legislature during the term for which he is 
elected shall be appointed or elected to any civil office in the state which shall 
have been created, or the emoluments of which shall have been increased, 
during the term for which he was elected. 


See U. S. Const., I, 6 (2). 
See next section and references. 


Ala., IV, 17; Cal., IV, 19; Colo., V, 8; 
Ia., III, 21; Ky., 44; Me., IV, 3, 10; Miss., 
IV, 45; Mo., 1V, 12; Mont., V, 7; Nev., LV, 


8; N. Dak., II, 39; 8. Dak., III, 12; Va., 
V, 8; Pa., Il, 6; Wy., III, 8. 


§ 14. SAME, FEDERAL OR OTIIER OFFICE.—No person being a 
member of congress, or holding any civil or military office under the United 
States or any other power, shall be eligible to be a member of the legislature; 
and if any person after his election as a member of the legislature shall be 
elected to congress or be appointed to any other office, civil or military, under 
the government of the United States, or any other power, his acceptance 
thereof shall vacate his seat: Provided, That officers in the militia of the state 
who receive no annual salary, local officers, and postmasters, whose compensa- 
tion does not exceed three hundred dollars per annum, shall not be ineligible. 


Cf. Ala., XVI, 1; Cal., IV, 20; Colo., V, 
8; Conn., X, 4; Del., III, 8; Ga., III, 4, (7); 
n., IV, 3; Ind., 11, 9; Ia., III, 22; Kan, 
II, 5; Mont., V, 7; Me., Art. IV, Pt. III, 
11; Md., III, 10; Mass., Amend. VIII; 
Nich., IV, 6; Mo., XLV, 4; N. Dak, II, 37; 


Neb., III, 6; Nev., IV, 9; N. Y., III, 8; 
Or., II, 10; Pa., XII, 2; R. I., IX, 6; S. C. 
II, 28; S. Dak., III, 3; Tex., XVI, 12; Vt., 
Il, 26; Wy., III, 8; W. Va., VI, 13; Wis., 
XIII, 3; U. S. Const., I, 6 (2). 


§ 15. WRITS OF ELECTION TO FILL VACANCIES.—The governor 
shall issue writs of election to fill such vacancies as may occur in either house 


of the legislature. 

Del. Sched., 9; Cal., IV, 12; Colo., V, 11; 
m., IV, 2; Ind., V, 19; Ia., IIL, 12; Mont., 
V., 45; Nev., LV, 12; N. Dak., II, 44; S. 


Dak., III, 10; Tenn., II, 15; Wy., IIT, 4; 
Ark., V, 6; Ala., IV, 9; Ga, V, 1, (13); 
Mo., IV, 14. 


$ 16. PRIVILEGES FROM ARREST.—Members of the legislature 


shall be privileged from arrest in all cases except treason, felony, and breach 
of the peace; they shall not be subject to any civil process during the session 
of the legislature, nor for fifteen days next before the commencement of each 
session. 


Ala., IV, 14; Ark., V, 15; Cal. IV, 11; 


Solo., V. 16; Mont., V, 15; Mich., IV, 7; 
3 


Miss.. TV, 48; Neb., III, 12; Pa., II, 15; 
Wis., IV, 15. 
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§ 17. FREEDOM OF DEBATE.—No member of the legislature shall 
be liable in any civil action or criminal prosecution whatever for words spoken 
in debate. 

Cf. Ala., IV, 14; Ark., V, 15; Colo, V, N. Y. (Rev.), III, 12; Neb., I, 23; N. J., 
16; Conn., III, 10; Ga., III, 7 (3); IN., IV, IV, 4 (8); Or., IV, 9; Tenn., II, 13; N. 
14; Ind., IV, 8; Ida., III, 7; Kan., II, 22; Dak., I, 42; S. Dak., III, 11; Va., V, 11; 
Ky., 43; La., 26; Me. IV, Pt. III, 8; W. Va, VI, 17; Wis, IV, 16; Wy., III, 
Mich., IV, 7; Minn., V, 8; Mont. V, 15; 16. 


$ 18. STYLE OF LAWS.—The style of the laws of the state shall be: 
“Be it enacted by the legislature of the state of Washington’’; and no laws 
shall be enacted except by bill. 

Cf. Ala., IV, 2; Ark., V, 19; Cal, IV, 1; N. C., II, 21; N. Dak., II, 59; Ohio, II, 18; 
Colo., V., 18; Conn., III, 1; Fla., III, 15; Or, IV, 1; S. C., II, 19; S. Dak., III, 18; 
m., IV, 11; Ind., IV, 1; Ia., III, 1; Ida, Tenn., II, 20; Tex., III, 29; Wis. IV, 17; 
III, 1; Kan., II, 20; Md., III, 29; Mich, Wy., III, 21. 

IV, 4; Minn., IV, 13; Miss., IV, 56; Mo., Formal requisites of acts, enacting 
IV, 24; Mont., V, 20; Neb., III, 10; Nev., clause: See Seat of Government Case, 1 
IV, 23; N. J., IV, 7; N. Y. (Rev.), UI, 14; W. T. 15. 


§ 19. BILL TO CONTAIN ONE SUBJECT.—No bill shall embrace 
more than one subject, and that shall be expressed in the title. 


Cf. Ala., IV, 2; Cal., IV, 24; Colo., V., act dispensing with grand juries, unless 
21; Ida., III, 16; 111., IV, 13; Ind., IV, 19; ordered by the judge, is properly within 
Ia., III, 29; Kan., II, 16; Ky., 51; Mont., the title, and does not bring another sub- 
V, 23; Mich., IV, 20; Mo., IV, 28; Neb., ject into the act: In re Rafferty, 1 Wash. 
III, 11; Nev., IV, 17; N. J., IV, 7 (4); N. 382; see Art. 1, $26, 

Dak., II, 61; Pa., III, 3; Or., IV, 20; S. C., A provision in an act giving any person 
II, 20; Tex., III, 35; Va., V, 15; W. Va., losing money at gaming a cause of ac- 
VI, 30; Wis., IV, 18; Wy., UI, 24; N. Y. tion to recover from the dealer or winner 
(Rev.), III, 16. is fairly embraced within the title of the 

Cited in 1 Wash. 294; 1 Wash. 307; 1 act, which reads “An act to prevent and 
Wash. 311; 1 Wash. 387; 2 Wash. 495; 3 punish gaming”: Maling v. Crummey, 5 
Wash. 275; 6 Wash. 149; 10 Wash. 149; Wash. 222. 

15 Wash. 10; 15 Wash. 481; 17 Wash. 450; The title of the act (Laws 1890, p. 131) 
17 Wash. 634; 19 Wash. 398; 19 Wash. : ie EN 2 
? relating to “incorporation” of cities and 
443; 19 Wash. 448; 21 Wash. 383; 24 : a : 
towns is broad enough to include the sec 
Wash. 256; 25 Wash. 126; 28 Wash. 321; : >. 
? ii tions of the act providing for enlargement 
31 Wash. 192; 35 Wash. 166; 35 Wash. „ng consolidation: King Co. v. Davies, 1 
341; 36 Wash. 32; 36 Wash. 537; 38 Wash. Wash. 290 ° a i 
312; 39 Wash. 185; 40 Wash. 407; 41 j EN 
Wash. 4; 42 Wash. 193, 194; 42 Wash. 499; The provisions of the act (Laws 1890, 
43 Wash. 664; 46 Wash. 597; 48 Wash. P. 520) authorizing cities to purchase 
44: 48 Wash. 71; 49 Wash. 623; 50 Wash. waterworks, etc., is sufficiently expressed 


518. in the title: Seymour v. Tacoma, 6 Wash. 
See 2 Remington's Digest, pp. 2614- 138. 
2620, §§ 13-32. So also the provisions of the act author- 


The object of the requirement that the izing the consolidation of municipal cor- 
subject of an act shall be expressed in its porations (Laws 1890, p. 138): State v. 
title is, that no person may be deceived as New Whatcom, 3 Wash. 7. 
to what matters are being legislated upon: The title of the act of March 26, 1890 
Seymour v. Tacoma, 6 Wash. 138, 148; as (Laws 1890, p. 520) is not invalid on the 
the constitution has not indicated the de- ground that the subject is not expressed in 
gree of particularity necessary to express the title: Yesler v. Seattle, 1 Wash. 308. 
in its title the subject of an act, technical The subject matter of the act amending 
interpretations should not prevail, but the $109, Code of 1881, is included within the 
objection should be grave and the conflict title of “An act relating to pleadings in 
palpable: Id., 149; see Marston v. Humes, civil actions, and amending §§ 76, 77 and 
3 Wash. 267. 109 of the Code of Washington of 1881”: 

It is not necessary to the validity of a Marston v. Humes, 3 Wash. 267; but see 
penal statute that it declare in its title the Heilig v. Puyallup, 7 Wash. 29, 32; com- 
purpose for which it was enacted: Ah Lim pare Harland v. Territory, 3 W. T. 131; 
v. Territory, 1 Wash. 156, 165. Speck v. Gray, 14 Wash. 589; State v. 

If the title of an act relates only to pro- Halbert, 14 Wash. 306; distinguished in 
ceedings by information, a section of the State v. Halbert, 14 Wash. 308. 
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The act (Laws 1890, p. 51) providing for 
the extending the issuing of bonds, regard- 
less of population, to five per cent of its 
taxable property to be taken from the last 
assessment for city purposes: Held, that 
the title embraced but one subject, and 
such provisions were within the title and 
valid though the remainder of the act 
might be unconstitutional: Van Houten v. 
Routhe, 1 Wash. 306. 


The act (Laws 1890, p. 249) creating a 
mining bureau and defining its powers does 
not authorize the mining bureau either to 
direct or superintend a geological or miner- 
alogical survey of the state, nor disburse 
moneys appropriated for such purposes; if 
it had attempted to so enlarge them it 
would have been in contravention of this 
section of the constitution: Parrish v. 
Reed, 2 Wash. 491, 494. 


The act (Laws 1890, p. 225) empowering 
cities and towns organized prior to the 
adoption of the constitution to extend 
their eredit and fund their indebtedness, 
and validate existing indebtedness, is not 
unconstitutional under this section: Baker 
v. Scattle, 2 Wash. 577. 

The law of 1893, page 407, being an act 
to provide for the manner of commencing 
civil actions in the superior court, and 
bringing the same to trial, does not violate 
this section: McMaster v. Thresher Co., 10 
Wash, 147. 


The act of February 2, 1888, entitled “an 
act to regulate, restrain or prohibit the 
sale of intoxicating liquors,” does not con- 
travene the provisions of the organic act 
($ 1924): State v. Spokane Falls, 2 Wash. 
40. 

The title being “An act to secure to the 
owners of livestoek payment of the full 
value of all animals killed or maimed by 
railroad trains.” and providing a liability 
for all animals killed or maimed where 
roads are not fenced: Held, to embrace 
but one object, which was expressed in 
the title: O. R. € N. Co, v. Smalley, 1 
Wash. 206, 209. 

If the title of an act is comprehensive 
enough to embrace all of its provisions, 
when the act is construed as a whole, the 
fact that certain sections are held uncon- 
stitutional will not necessarily render the 
remainder unconstitutional on the ground 
that the title of the act is not broad 
enough to include the same: Jolliffe v. 
Brown, 14 Wash. 155; see Van Houten v. 
Routhe, 1 Wash. 306. 


An act of the legislature will not be de- 
elared void on the ground of violating this 
section unless the violation is most clear— 
sound policy and legislative convenience 
requiring that this provision should be 
liberally construed: Lancey v. King Co., 
15 Wash, 9. 

The act of Feb. 12, 1895 (8 5629 et scq., 
this code), entitled “An act to grant and 
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prescribe powers of counties relative to 
public works undertaken or proposed by 
the state of Washington, or the United 
States,” contains but one subject matter, 
which is fairly embraced within the scope 
of its title: Id. 


The subject matter of the act of March 
19, 1895, page 176, providing for the elec- 
tion of superior court judges by newly es- 
tablished districts is sufficiently embraced 
in the title reciting that it is “an act in 
relation to superior courts and the election 
of superior court judges”: State v. Rusk, 
15 Wash. 403. 

The title of an act (Laws 1895, p. 451), 
showing that its object is to provide for 
the organization and government of irriga- 
tion districts and the sale of bonds arising 
therefrom is not broad enough to embrace 
a provision in the act for validating the 
indebtedness of a district previously organ- 
ized and the levying of a tax to pay the 
same: Percival v. Cowychee ete. Dist., 15 
Wash. 480; see Marsten v. Humes, 3 Wash. 
267; In re Ratferty, 1 Wash. 382. 


This provision must be liberally con- 
strued: Dacres v. Oregon R. & Nav. Co., 
1 Wash. 525; Lancey v. King County, 15 
Wash. 9. 

Acts relating to one or more subjects: 
Clarke County v. Brazee, 1 W. T. 199; 
In re Rafferty, 1 Wash. 382; State v. 
Spokane Falls, 2 Wash. 40; Baker v. 
Seattle, 2 Wash. 576; MeMaster v. Ad- 
vance Thresher Co., 10 Wash. 147; Bett- 
man v. Cowley, 19 Wash. 207; Bogue v. 
Seattle, 19 Wash. 396; Merritt v. Corey, 
22 Wash. 444; State v. Hall, 24 Wash. 
255, 64 Pac. 153; Jensen-King-Byrd Co. v. 
Williams, 35 Wash. 161; Seattle & Lake 
Wash. Waterway Co, v. Seattle Dock Co., 
35 Wash. 503; Weed v. Goodwin, 36 Wash. 
31; State ex rel. Nettleton v. Case, 39 
Wash. 177; State v. Packenham, 40 Wash. 
403; State v. Moran, 46 Wash. 596. 

Expression in title of subject of act in 
general: Baker v. Prewett, 3 W. T. 474; 
Ah Lim v. Territory, 1 Wash. 156; State 
v. Amos, 47 Wash. 328; State v. Winsor, 
50 Wash. 50S; State ex rel. Wolfe v. Par- 
menter, 50 Wash. 164. 

The purpose of the title is only to call 
attention to the subjeet matter, and the 
act nınst be looked to for full deseription: 
Marston v. Humes, 3 Wash. 267; Lancey 
v. King County, 15 Wash, 9; Seattle v. 
3urto, 31 Wash. 141; State v. Fraternal 
Knights and Ladies, 35 Wash. 338, 

The title of an act is sufficient if the 
object is fairly embraced therein: Baker 
v. Prewett. 3 W. T. 474; Marston v. 
Humes, 3 Wash. 267; State ex rel. Dustin 
v. Rusk, 15 Wash. 403; Percival v. Cowy- 
chee & Wide Hollow Irr. Dist., 15 Wash. 
480; State ex rel. American Sav. Union 
v. Whittlesey, 17 Wash. 447; Karasek v. 
Peier, 22 Wash. 419; Hathaway v. Me- 
Donald. 27 Wash. 659; Seymour v. Ta- 
coma, 6 Wash. 158. 
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A general title includes all specific mat- 
ters relating thereto without naming them: 
Percival v. Cowychee etc. Irr. Dist., 15 
Wash. 580; Johnson v. Wood, 19 Wash. 
441; Callvert v. Winsor, 26 Wash. 368; 
State ex rel. Smith v. Dental Examiners, 
31 Wash. 492; Weed v. Goodwin, 36 Wash. 
31. 


Hence the title of an act need not bea 
complete index thereof: State v. Sharp- 
less, 31 Wash. 191; State ex rel. Zenner 
v. Graham, 34 Wash. 81; McKnight v. 
McDonald, 34 Wash. 98; Seattle & Lake 
Wash. W. Co. v. Seattle Dock Co., 35 
Wash. 503; State ex rel. Zent v. Nichols, 
50 Wash. 508. 


Amending or repealing acts: Harland v. 
Territory, 3 W. T. 131; White v. Territory, 
3 W. T. 397; Rumsey v. Territory, 3 W. T. 
332; Marston v. Humes, 3 Wash. 267; 
State v. Halbert, 14 Wash. 306; State v. 
Dillon, 14 Wash. 703; In re Nolan, 21 
Wash. 395; State ex rel. Seattle Electric 
Co. v. Superior Court, 28 Wash. 317; State 
v. Scott, 32 Wash. 279; In re Donnellan, 
49 Wash. 460. 


Titles and provisions of acts relating to 
particular subjects: In re O’Neill, 41 Wash. 
174: State v. Fraternal Knights and 
Ladies, 35 Wash. 338; State ex rel. Os- 
horne ete. Co. v. Nichols, 38 Wash. 309; 
State v. Sharpless, 31 Wash. 191; State 
ex rel. Smith v. Dental Examiners, 31 
Wash, 492. 

Rights of property, transfers, and en- 
cumbrances: McKnight v. McDonald, 34 
Wash. 98; Goudy v. Meath, 38 Wash. 126. 

Contracts and rights and liabilities un- 
der contracts: Johnston v. Wood, 19 Wash, 
441; Armour «€ Co. v. Western Const. Co., 
36 Wash. 529; Shortall v. Puget Sound 
B. & D. Co., 45 Wash. 290. 

Civil remedies and proceedings: Mars- 
ton v. Humes, 3 Wash. 267; Maling v. 
Crummey, 5 Wash. 222; Swinburne v. 
Mills. 17 Wash. 611; Fletcher v. Seattle, 
43 Wash. 627. 

Crimes and criminal prosecutions and 
punishments: In re Rafferty, 1 Wash. 382; 
Hathaway v. McDonald, 27 Wash. 659; 
State v. Tieman, 32 Wash. 201; State ex 
rel. Zenner v. Graham, 34 Wash. 81. 

Counties, towns, and municipal corpora- 
tions: Commissioners of King County v. 
Davies. 1 Wash. 290; State ex rel. Cole v. 
New Whatcom, 3 Wash. 7, 
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Taxation and public funds: State ex rel. 
American Savings Union v. Whittlesey, 17 
Wash. 447; In re White's Estate, 42 Wash. 
360. 

Schools and school districts: Van Hou- 
ten v. Routhe, 1 Wash. 306; State ex rel. 
Henry v. Macdonald, 25 Wash. 122; Call- 
vert v. Winsor, 26 Wash. 368; State v. 
Packenham, 40 Wash. 403. 


Public works and improvements: Yesler 
v. Seattle, 1 Wash. 308; Seymour v. Ta- 
coma, 6 Wash. 138; Lancey v. King 
County, 15 Wash. 9; Tacoma Land Co. v. 
Young, 18 Wash. 495; Lewis County v. 
Gordon, 20 Wash. 80; Seattle & Lake 
Washington Waterway Co. v. Seattle Dock 
Co., 35 Wash. 503. 


Courts and judges: State ex rel. Dustin 
v. Rusk, 15 Wash. 403; Bogue v. Seattle, 
19 Wash. 396; Grant v. Cole, 23 Wash. 542, 


Publie officers: State ex rel. Griffith v. 
Newland, 37 Wash. 428, 

Validity of acts as affected by expres- 
sion in title: State v. Clark, 43 Wash. 664; 
Jolliffe v. Brown, 14 Wash. 155; Howlett 
v. Cheetham, 17 Wash. 626. 


A statute can cover no subject not spe- 
cially mentioned in nor germane to its 
title: Harland v. Territory, 3 W. T. 131; 
State v. Halbert, 14 Wash. 306; Percival 
v. Cowychee & Wide Hollow Irr. Dist., 15 
Wash. 480; Howlett v. Cheetham, 17 Wash. 
626; Armour & Co. v. Western Const. Co., 
36 Wash. 529; State ex rel. Henry v. Mac- 
donald, 25 Wash. 122; State ex rel. Nettle- 
ton v. Case, 39 Wash. 177; Anderson v. 
Whateom County, 15 Wash. 47; Sengfelder 
v. Hill, 21 Wash. 371; State v. Clark, 43 
Wash. 664. 


Invalidity of provisions not expressed 
in title of act: State v. Tieman, 32 Wash. 
294; State v. Poole, 42 Wash. 192; State 
ex rel. Matson v. Superior Court, 42 Wash. 
491; State ex rel. Potter v. King County, 
49 Wash. 619. The insufficiency of a title 
of an act does not affect the validity of 
sections which were simply the re-enact- 
ment of valid existing laws: In re Don- 
nellan, 49 Wash. 460. 


The object of this section is to secure 
protection and enlightenment of the mem- 
bers of the legislature and to give fair 
notice of the purpose of the bill: State 
ex rel. Potter v. King County, 49 Wash. 
619. 


§ 20. ORIGIN AND AMENDMENT OF BILLS.—Any bill may origin- 
ate in either house of the legislature, and a bill passed by one house may be 


amended in the other, 


Cf. Cal., IV, 15; Fla., ITI, 14; IN., IV, 
12; Ind., IV, 17; Ia., III, 15; Kan., II, 12; 
Mich., IV, 13; Md., III, 27; Mo., IV, 26; 
Miss., IV, 59; Neb., III, 9; Nev., IV, 16; 
N. Y. Rev. II, 13; Or., IV, 18; S. C., II, 
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18; Tex., III, 31; Va., V, 9; W. Va., VI, 
28. 

Id. Ida., III, 14; N. Y., ITI, 13; N. Dak., 
II, 57; S. Dak., III, 20; Wis., IV, 19. 
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$ 21. YEAS AND NAYS.—The yeas and nays of the members of either 
house shall be entered on the journal on the demand of one-sixth of the 
members present. 
Fla, III, 12; N. Dak., II, 49; Ohio, II, 9; 8. Dak., III, 13; Va., V, 10; Wy., III, 13. 


$ 22. PASSAGE OF BILLS.—No bill shall become a law unless, on its 
final passage, the vote be taken by yeas and nays, the names of the members 
voting for and against the same be entered on the journal of each house, and 
a majority of the members elected to each house be recorded thereon as voting 
in its favor. 

Cf. Ala., IV, 21; Ark., V, 22; Cal., IV, 
15; Colo., V, 22; IN., IV, 12; Ia., III, 17; 
Kan., II, 13; Md., III, 28; Mich., IV, 19; 
Mo., IV, 31; Neb., III, 10; Nev., IV, 18; 
N. J., IV, 4 (6); N. Y., Rev., II, 15; N. 


Dak., II, 65; Ohio, II, 9; Pa. III, 4; S. 
Dak., “TH, 18; Va., V, 10; W. Va., VI, 29, 

Yeas and nays: Fla., III, 12; "Ind., IV, 
18; Mont., V, 24; Wy., LI, 25; and see ref. 
above. 


8 23. COMPENSATION OF MEMBERS.—Each member of the legis- 
lature shall receive for his services five dollars for each day’s attendance during 
the session, and ten cents for every mile he shall travel in going to and return- 
ing from the place of meeting of the legislature, on the most usual route. 


Cf. Ala., IV, 6; Cal., IV, 23; Colo., V, 6; N. Y., Rev., III, 6; N. Dak., II, 45; Or., 
Ida., III, 23; IN., IV, 21; Kan., II, 3; La, IV, 29; S. Dak., III, 6; Tex., III, 24; Wis. 
27; Ky., 42; Mo., IV, 16; Md., III, 15; IV, 21; Wy., III, 6. 

Mich., IV, 15; Minn., IV, 7; Mont., V, 5; 


$ 24. LOTTERIES AND DIVORCE.—The Ieelalature shall never au- 
thorize any lottery, or grant any divorce. 


Lotteries: Cf. Ala., IV, 26; Ark. XIX, 
14; Cal., IV, 26; Colo. X VIII, "2; Fla., III, 
23: Ill., "IV, 27; Ind., XV, 8; Ia., Il, 28; 
Ida., IIT, 10; Kan., XV, "3; Mont., XIX, 
2; Md., II, 36; Mich., IV, 27; Minn., IV, 
3l; Miss., IV, 98; Mo., XIV, 10; Neb., III, 
21; Nev., IV, 24; N. J., IV, 7; N. Y., I, 
10; N. Y., Rev., I, 9; Ohio, XV, 6; Or., XV, 
4; R. I., IV, 12; S. C., XIV, 2; S. Dak., 
III, 25; Tex, III, 47; "Tenn., XI, 5; Va., 
V, 8; W. Va. VI, 36; ' Wis., IV, 24. 

Divorces: Ala., IV, "30; Ark., V, 24; Cal., 
IV, 25 (5); Colo., V, 25; Fla., III, 20; Ida., 
III, 19; il., IV, 22; Ind., IV, 22; Ta., III, 
27; Kan., II, 18; Ky., 59; La., 46; Mont., 
V, '26; Md., III, "33; Mich., IV, 26; Minn., 
IV, 28; Miss., TV, 90 (a); Mo., IV, 53; 
N. Dak. II, 69; N. "Y., Rev., I, 9; Neb, 
III, 15; Nev., IV, 20; N. J., IV, 7 G); N 


Y., II, 18, Amend.; N. C., IT, 10; Ohio, IT, 
32; Or., IV, 23; Pa., III, 7; S. Dak., III, 
23; S. C., XIV, 5; Tenn., XI, 4; Tex., III, 
56; Va., V, 20; W. Va., VI, 39; Wis., IV, 
24; WY., III, 27 

Cited in 19 Wash. 40. 

The organic act of the territory of Ore- 
gon authorized a special act of the legis- 
lature divoreing parties from the bonds of 
matrimony: Maynard v. Hill, 2 W. T. 321. 

The marriage relation being a status, 
rather than a contract, its dissolution by 
the legislature is not the impairment of 
the obligation of a contract: Id.; see May- 
nard v. Valentine, 2 W. T. 1. 

This section is mandatory and self- 
executing: Seattle v. Chin Let, 19 Wash. 
38. 


$ 25. EXTRA COMPENSATION, PROMIBITED.—The legislature 
shall never grant any extra compensation to any public officer, agent, servant, 
or contractor after the services shall have been rendered or the contract entered 
into, nor shall the compensation of any public officer be increased or dimin- 


ished during his term of office, 


See infra, Art. III, $ 25, compensation 


Cf. Ala., IV, 29; Ark., V, 27; Cal., IV, 
32; Colo., V, 28; Ill., IV, 19; Mo., IV, 48; 
Mont., V, 29; N. Y., X, 9, Amend.; N. Y., 
Rev., x, 9; Ohio, IT, 29; Pa., IIT, 11; Tex., 
III, 53; W. Va., VI, "38; Wy. LI, 30; Wis., 
IV, 26. 


gs 4 


of state officers, and references. 


Cited in 4 Wash. 92; 6 Wash. 258; 7 
Wash. 450; 9 Wash. 232; 19 Wash. 488; 
21 Wash, 439; 22 Wash. 268; 47 Wash. 
375; 48 Wash. 465, 
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See 2 Remington’s Digest, p. 2181, $$ 43, 


The prohibition found in this section 
does not apply to officers who receive spe- 
cific fees for specific services, hence, the 
fees of justices and constables may be re- 
duced by a law passed subsequent to their 
election and qualification: State v. Grimes, 
ex rel. Thurston County, 7 Wash. 445. 

A legislative act which provides that the 
county treasurer shall be charged with the 
duty of assessing and collecting city taxes, 
and that the city shall pay him therefor 
the sum of five hundred dollars per year, 
does not violate this section: State v. Car- 
son, 6 Wash. 250. See Rhode v. Seavey, 4 
Wash. 91, question as to justices’ of the 
peace salaries in cities over five thousand 
inhabitants raised, but not decided. 

Attorneys’ fees paid by delinquent tax- 
pavers upon collections made by county 
attorneys under Laws of 1891, page 321, 
$ 105, cannot be allowed as extra compen- 
sation under this section: Spokane County 
v. Allen. 9 Wash. 229, 232; affirming and 
distinguishing State v. Carson, 6 Wash. 250. 

The legislature has no power to grant 
extra compensation to employees of the 
legislature, where no services in addition 
to their regular duties were rendered; but 
extra compensation can be granted to 
clerks for services additional to their 
regular duties: State ex rel. Eshelman v. 
Cheetham, 21 Wash. 437. And the restric- 
tion applies as well to either branch as to 
both branches of the legislature: Id. 

Allowing a policeman witness fees, al- 
though he draws a regular salary, does not 
fall within the inhibition of this section 
or § 8 of Art. XI: State v. Saillard, 22 
Wash. 267, 

The state treasurer is not entitled to 
compensation in addition to his salary for 
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services in disposing of the securities de- 
posited with him by a foreign insurance 
company as trustee for the policy holders: 
Young v. Millett, 19 Wash. 486. 

As to members of a city council, see 
Tacoma v. Lillis, 4 Wash. 797; James v. 
Seattle, 22 Wash. 654. 

Where the commissioner of public lands, 
an office created by the constitution, was 
elected for the term of four years, and 
served for two years drawing a salary 
under the general appropriation acts, which 
for ten years theretofore allowed a salary 
of $2,000 per annum, his salary cannot be 
increased during his term by a general act 
fixing his compensation at $3,000, even if 
the same were the first general act fixing 
his salary: State ex rel. Ross v. Clausen, 
47 Wash. 607. 

Laws 1907, changing the title of county 
surveyor to county engineer and changing 
the compensation from $5 per day for the 
time employed to a fixed salary per year, 
violates the provisions of this section and 
of § 8, Art. XI, prohibiting such increase, 
etc., of the “salary” of “county officers” 
under like circumstances, as the two pro- 
visions must be construed together: State 
ex rel. Funke v. Board of Commrs. of 
Pierce County, 48 Wash. 461. 


. A law requiring the city council in cities 
of the third class to sit as a board of 
equalization, for which they may receive 
compensation, merely imposes a special 
duty, and the repeal of such law does not 
violate the provisions of this section: 
Heilig v. Puyallup City Council, 7 Wash. 
29. 


The allowance of a deputy to a county 
officer docs not violate the provisions of 
this section as to increasing compensation 
of an officer during his term: Nelson v. 
Troy, 11 Wash. 435. 


§ 26. SUITS AGAINST THE STATE.—The legislature shall direct by 
law in what manner and in what courts suits may be brought against the state. 


Cal., XX, 6; Del., I, 9; Pa., I, 11; Tenn., 
. I, 17. 

"Cited in 2 Wash. 497; 18 Wash. 75; 27 
Wash. 291. 

See 2 Remington’s Digest, p. 2206, §§ 33- 
36. 


This section was intended to permit ac- 
tions against the state in like manner as 
against individuals: Northwestern & Pacific 
Hypotheek Bank v. State, 18 Wash. 73. 

The word “claim,” used in the statute 
directing how suits may be brought against 
the state, must be held to mean cause of 
action: Northwestern & Pac. Hypotheek 


Bank v. State, 18 Wash. 73. A statute 
permitting suits to be brought against a 
state does not of itself subject the state to 
a liability that did not exist before: Bill- 
ings v. State, 27 Wash. 288. 

Conditions precedent to action against 
state: See Nye v. Kelly, 19 Wash. 73. 

The state auditor cannot plead an offset 
in favor of the state against a county when 
mandamused at the suit of the county to 
issue warrants for the amount of school 
funds duly apportioned to the county: 
State ex rel. Tanner v., Cheetham, 23 Wash. 
666. 


§ 27. ELECTIONS—VIVA VOCE VOTE.—In all elections by the 
legislature the members shall vote viva voce, and their votes shall be entered 


on the journal. 


Cal., IV, 28; Ia., III, 38; Minn., IV, 30; Neb., III, 8; N. C., II, 9; Tenn. IV, 4; 


Wis., IV, 30. 
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§ 28. SPECIAL LEGISLATION.—The legislature is prohibited from 
enacting any private or special laws in the following cases :— 

1. For changing the names of persons, or constituting one person the heir 
at law of another. 

2. For laying out, opening, or altering highways, except in cases of state 
roads extending into more than one county, and military roads to aid in the 
construction of which lands shall have been or may be granted by congress. 

3. For authorizing persons to keep ferries wholly within this state. 

4. For authorizing the sale or mortgage of real or personal property of 
minors, or others under disability. 

5. For assessment or collection of taxes,* or for extending the time for 
collection thereof.» 

6. For granting corporate powers or privileges. 

7. For authorizing the apportionment of any part of the school fund. 

8. For incorporating any town or village, or to amend the charter thereof. 

9. From giving effect to invalid deeds, wills, or other instruments. 

10. Releasing or extinguishing, in whole or in part, the indebtedness, liabil- 
ity, or other obligation of any person or corporation to this state, or to any 
municipal corporation therein. 

11. Declaring any person of age, or authorizing any minor to sell, lease, or 
encumber his or her property. 

12. Legalizing, except as against the state, the unauthorized or invalid act 
of any officer. 

13. Regulating the rate of interes on money. 

14. Remitting fines, penalties, or forfeitures. 

15. Providing for the management of common schools. 

16. Authorizing the adoption of children. 

17. For limitation of civil or criminal action. 

18. Changing county lines, locating or changing county seats: Provided, 
This shall not be construed to apply to the creation of new counties. 

See Art. XI., § 10. 


(1). Ark., V, 24; Cal., IV, 25 (6); Colo, Dak., III, 6; Va. V, 20; Wis, IV, 31, 
30; Ida., TIT, 19; N., IV, 22; Ky., 59 (16); Amend; Wy., III, 27. 
La., 46; ' Mont., V, 26; Mich, NA 23; Mo., (5). (a) Cf. vah, IV, 25 (10); Fla., III, 
IV, 535 Neb., HI, 15; Nev., IV, 20; N. J., 20; Ind.. IV, 22; Ia., IIT, 30; Ida., III, 19; 
IV,7; N. Y., Rev., LIT, 18; N. Dak., IL, 69; Ky., 59 (15); La., 46; Mo., IV, 53; Mont., 
Or., IV, 23; Pa, II, Tex., III, 56; W. V, 26; Nev., IV, 20; N. Dak., TI, 69; Or., 
Va., VI, 39; Wy., II, IV, i Win, IV, ae DR = 

2 í o. ( Ca 25 da Y's 
W Cal, T, 25 (T); Oslo, 59 (15); La., 46; Md., 111, 33; Mo., IV, 27; 
30: Ida., IU, 39; Ky. „59 (16); Las 46; Mont., V, 26; N. Dak., II, 69; Tex, UI, 56; 
Mont.. V, 26; Mich., IV, 23; Mo., IV, 53; Wis., IV, 31, Amend. ; Wy. , 111, 2 
Neb., DI, 15; Nev., IV, 20; N. J., IV, 7; (6). Cf. Cal, IV, 25 e Colo, V, 25; 
N. Y.. Rev., III, 18; N. Dak., II, 69; Or, Ga. III, 7 (18); Ind., IV, 22; Mo., IV, 63; 
IV, 23; Pa., 111, 7; Tex., IIE, 56; W. Va., Mont., V, 26; Neb., all, 15; No, Ya ELL, 18, 
VL 39; Wy. UI, 97: Il., IV, 99. N. Y. Rev., ILL, 18; N. Dak., IT, 69; Pa., 
Es f III, 7; S. Dak., III, 23; Wy., HI, 27. 
(3). Cf. Cal., IV, 25 (25): Colo., V, 25; (8). Cf. IN., IV, 29; Ky. 59 (17); N. 


Ga., IIT, 7 (18); His LV. 22s Ida., IIT, 19; Dak., II, 69; N. Y. Rev., ill, 18; S. Dak., 
Mo., IV, 53; Mont., V, 26; N. Dak., II, 69; III, 23: Wy., IIT, 97. 

Neb., III, 15: N. Y., Rev., II, 15; Pa., III, (9). Cal. IV, 95 (14); Colo., V, 25; Ida., 
7; S. Dak., IIT, 23; Tex., III, 56; W. Va., III, 19; Kv., 59 (12); La., 46; Md., III, 33; 
VI, 39; Wy., ILI, 27. Mo., IV, 53; Mont, V, 26; N. Dak., II, 69; 

(4). Cf. Fla., TIT, 20; Ida., ITI, 19; Ind., Tex., IT, 56; Wy., IT, 27. 

IV, 22: Kv., 59 (6); La., 46: Md, III, 33; (10). Cal. IV, 25 (16); Ida, TIT, 19; 
Mo., IV, 53; Mont., V, 26; N. Dak. , 11,69; Mont., V, 26; N. Dak., 11, 69; Tex., III, 55; 
Nev., IV, 20; N. J. IV, 7; Or, IV, 23; S. Wy., HI, 27. 
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(11). Cf. Cal., IV, 25 (17); Colo., V, 25; 
Mo., IV, 53. 

(12). Cal., IV, 25 (18); Ida., III, 19; 
Ky., 59 (13); La., 46; Mo., IV, 53; N. 
Dak., IT, 69. 

(13). Cal., IV, 25 (23); Colo., V, 25; Ida., 
TT, 19; Ky., 59 (21); La., 46; Mo., IV, 53; 
Mont., V, 26; Neb., UI, 15; N. Y., III, 18, 
Amend.; N. Dak., II, 69; Or., IV, 23; Pa., 
III, 7; Tex., III, 56; W. Va., VI, 39; Wy., 
NI, 27. 

(14). Cal., IV, 25 (26); Colo., V, 25; IN, 
IV, 22; Ida., III, 19; Ky., 59 (4); La., 46; 
Mo., IV, 53; Mont., V, 26; Neb., III, 15; 
N. Dak., II, 69; Pa., III, 7; S. Dak., III, 
23; Tex., III, 56; W. Va., VI, 39; Wy., III, 
27. 

(15). Cal., IV, 25 (27); Colo., V, 25; D., 
IV, 22; Ida., III, 19; Ky., 59 (25); Mo., IV, 
53; Mont., V, 26; Neb., III, 15; N. Dak., II, 
69; N. J., IV, 7; Pa., III, 7; Tex., III, 56; 
S. Dak., III, 23; Wy., III, 27. 

(16). Ark., V, 24; Cal., IV, 25 (31); Ida., 
TTI, 19; Ky., 59 (9); La., 46; Mo., IV, 53; 
Mont. V, 26; N. Car., II, 2; Pa., III, 7; 
Tenn., XI, 6; Tex., III, 56. 

(17). Cal., IV, 25 (32); Colo., V, 25; 
Ida., ITI, 19; Ky., 59 (5); Mont., V, 26; 
Md., ITI, 33; Mo., IV, 53; N. Dak., II, 69; 
Tex., III, 56; Wy., IIT, 27. 

(15). Locating or changing county seats: 
Cal.. IV, 25 (21); Colo., V, 25; Ida., III, 
19; IN., IV, 22; Ia., III, 30; Ky., 59 (26); 
Mo., IV. 53; Mont., V, 26; Neb., III, 15; 
N. Y., Rev., III, 18; N. Dak., IT, 69; Pa., 
II, 7; S. Dak., III. 23; Tex., UI, 56; W. 
Va., VI, 39; Wis., IV,31, Amend.; Wy., III, 
21; 

The proviso does not appear in any other 
eonstitution. 

Changing county lines: Ia., III, 30; Wy., 
XII, 2. 

Cited in 3 Wash. 11; 7 Wash. 231, 232; 15 
Wash. 140; 33 Wash. 503; 43 Wash. 64. 

See 1 Remington’s Digest, pp. 533, 534, 
$$ 99-102; pp. 2613, 2614, $3 10-12. 

SPECIAL MUNICIPAL CHARTERS.— 
The constitutional prohibition against 
special legislation incorporating cities and 
towns is purely prospective in its operation 
and does not affect existing special char- 
ters: Tacoma Land Co. v. Picrce Co., 1 
Wash. 482; see State v. New Whatcom, 3 
Wash. 7. 

The contention that hv the terms of the 
act under which Dist. No. 10 was incorpo- 
rated a differcnt and better system of 
education was provided for cities than was 
enjoved by the rest of the state, amount- 
ing to special legislation, will not be 
austained: Holmes € Bull F. Co, v. Hedges, 
13 Wash. 696, 707. 
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The special act of the territorial legis- 
lature, Laws of 1869, page 437, incorporat- 
ing the city of Seattle, does not come 
within the prohibition of the organie law 
(Rev. Stats. U. S., sec. 1889) against 
granting private charters or special priv- 
ileges, as such act of incorporation is the 
grant of a public charter: Alger v. Ilill, 
2 Wash. 344. See Seattle v, Yesler, 1 W. 
T. 571. 

Laws of 1890, page 135, § 6, providing 
for the organization, classification, incor- 
poration and government of municipal cor- 
porations, violates the constitutional in- 
hibition against creating municipal cor- 
porations by special laws: Denver v. 
Spokane Falls, 7 Wash. 226. 

A law is not necessarily a general law 
merely because it applies to all com- 
munities in the state similarly situated: 
Denver v. Spokane Falls, 7 Wash. 226. 

As to regulation of government and 
affairs of counties, towns and municipali- 
ties, sce Newman v. North Yakima, 7 
Wash. 220. 

Laws of 1903, page 209, chapter 115, 
appropriating certain sums for the con- 
struction of armories in three specified 
cities, violates the provisions of sub- 
division 6 of this section: Terry v. King 
County, 43 Wash. 61. 

A law conferring the right of eminent 
domain upon boom companies does not 
violate subdivision 6 of this section: 
North River Boom Co, v. Smith, 15 Wash. 
138. 

The drainage act of 1895, page 143, 
granting the power of eminent domain, 
applying alike to all Jands and persons 
similarly situated, is not special legisla- 
tion: Lewis County v. Gordon, 29 Wash. 
80; Skagit County v. MeLean, 20 Wash. 92. 

A law authorizing the validation of in- 
valid warrants of a eitv is not speeial 
legislation, but is a curative act, ap- 
plicable only to what has bcen done before 
the date of the act: Baker v. Seattle, 2 
Wash. 576; Hunt v. Faweett, 8 Wash. 396. 
And so, of a law authorizing a municipal 
corporation to assume and ratify an in- 
debtedness ereated by the residents of a 
de facto municipality: State ex rel. 
Traders’ Pank v. Winter, 15 Wash. 407. 
And the legislature may authorize the 
payment of an indebtedness incurred under 
an unconstitutional law: Lewis County v. 
Gordon, 20 Wash. 80; Skagit County v. 
McLean, 20 Wash. 92; State ex rel. Lati- 
mer v. Henry, 28 Wash. 38. Or the legis- 
lature may validate municipal contracts 
entered into by a de facto municipality: 
Pullman v. Hungate, 8 Wash. 519; State ex 
rel. Hemen v. Ballard, 16 Wash, 418; 
Abernethy v. Medical Lake, 9 Wash. 112. 


$ 29. CONVICT LABOR.—After the first day of January, eighteen 
hundred and ninety, the labor of convicts of this state shall not be let out by 
contract to any person, copartnership, company, or corporation, and the legis- 
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lature shall by law provide for the working of convicts for the benefit of the 
state. 


Cal., X, 6; cf. Mont., XVIII, 2, 


$ 30. BRIBERY OR CORRUPT SOLICITATION.—The offense of 
corrupt solicitation of members of the legislature, or of public officers of the 
state or any municipal division thereof, and any occupation or practice of 
solicitation of such members or officers to influence their official action, shall be 
defined by law, and shall be punished by fine and imprisonment. Any person 
may be compelled to testify in any lawful investigation or judicial proceeding 
against any person who may be charged with having committed the offense of 
bribery or corrupt solicitation, or practice of solicitation, and shall not be 
permitted to withhold his testimony on the ground that it may criminate him- 
self or subject him to public infamy, but such testimony shall not afterwards 
be used against him in any judicial proceeding, except for perjury in giving 
testimony ; and any person convicted of either of the offenses aforesaid shall, as 
part of the punishment therefor, be disqualified from ever holding any position 
of honor, trust, or profit in this state. A member who has a private interest in 
any bill or measure proposed or pending before the legislature shall disclose 
the fact to the house of which he is a member, and shall not vote thereon. 
a AE Ore See ml a Private interest: Ala., IV, 43; La., 50; 
3 0. - , . 43; . . . . 
Dak., II, 40; N. Y., Rev. XII, 2, 3 45 Pa, a ee a u So SS 
III, 29-32; S. Dak., III, 28; Tex., XVI, 41; do E 
Wy., ILI, 42-46, 


$ 31. LAWS, WHEN TO TAKE EFFECT.—No law, except appropria- 
tion bills, shall take effect until ninety days after the adjournment of the session 
at which it was enacted, unless in case of any emergency (which emergency 
must be expressed in the preamble or in the body of the act) the legislature 
shall otherwise direct by a vote of two-thirds of all the members elected to each 
house; said vote to be taken by yeas and nays and entered on the journals, 


Cf. Colo., V, 19; Fla., III, 18; 111., IV, 13; 
Ind., IV, 28; Ida., III, 22; Ky., 55; Mo., IV, 
36; N. Dak., XI, 67; S. Dak., III, 22. 

Cited in 24 Wash, 419; 25 Wash. 612. 

If two conflicting acts passed at the 
same session cannot be harmonized, and 
one contains an emergency clause and the 
other does not, the one containing the 
emergency clause must be taken to over- 
come the other: Heilig v. Puyallup City 
Council, 7 Wash. 29. 


Where an act passed two years previously 
is amended in various particulars, and by 
adding another section which provided that 
“an emergency exists and this act shall take 
effect immediately,” the emergency clause has 
reference to the amendatory act and not to 
the original act, which accordingly takes ef- 
fect upon approval: State ex rel. Oregon R. 
& Navigation Co. v. Railroad Commission, 
52 Wash. 17. 


§ 32. LAWS, HOW SIGNED.—No bill shall become a law until the 
same shall have been signed by the presiding officer of each of the two houses 
in open session, and under such rules as the legislature shall prescribe. 


I., IV, 13; Ia., III, 15; Mont., V, 27; 
Neb., IIT, 2. 

An enrolled bill properly certified is 
conclusive, and courts cannot inquire into 
the proceedings before its passage: State 
ex rel. Reed v. Jones, 6 Wash. 452. Dis- 
tinguished in Scouten v. Whatcom, 33 
Wash. 280, allowing the enrolled bill to 
be impeached to determine the legislative 


intent when there was an ambiguity. If it 
appears from the history of the act that a 
clause repealing a former act was included 
through inadvertence, such clause will be 
held qualified by the intention of the legis- 
lature as manifested in other parts of the 
same act: Howlett v, Cheetham, 17 Wash. 
626. 
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§ 33. OWNERSHIP OF LANDS BY ALIENS, PROHIBITED—EX- 
CEPTIONS.—The ownership of lands by aliens, other than those who in good 
faith have declared their intention to become citizens of the United States, is 
prohibited in this state, except where acquired by inheritance, under mortgage 
or in good faith in the ordinary course of justice in the collection of debts; 
and all conveyances of lands hereafter made to any alien directly, or in trust 
for such alien, shall be void: Provided, That the provisions of this section shall 
not apply to lands containing valuable deposits of minerals, metals, iron, coal, 
or fire clay, and the necessary land for mills and machinery to be used in the 
development thereof and the manufacture of the products therefrom. Every 
corporation, the majority of the capital stock of which is owned by aliens, 
shall be considered an alien for the purposes of this prohibition. 

Cited in 16 Wash. 167; 16 Wash. 172; See Hastings v. Anacortes P. Co., 29 Wash. 


16 Wash. 375; 18 Wash. 664; 19 Wash. 85; 224. An alien can acquire land in this 
29 Wash. 230; 33 Wash. 546; 45 Wash. state containing deposits of limestone, 


340; 46 Wash. 105; 46 Wash. 221. silica and silicated rock, such deposits be- 
See 1 Remington’s Digest, pp. 58, 59, ing minerals within the meaning of this 
$ 3, 4. section, and not to be restricted by the 


A lease of lands for ninety-nine years words “metals, iron, coal or fireclay”: 
is within the prohibition against alien State ex rel. Atkinson v. Evans, 46 Wash. 
ownership: State ex rel. Winston v. Mor- 219. 
rison, 18 Wash. 664. So is a lease for A deed to an alien will pass a title 
forty-five years to a corporation upon the good against all the world except the 
majority of its stock being conveyed to state, and one which can only be attacked 
aliens: State ex rel. Winston v. Hudson by a direct proceeding on the part of the 
Land Co., 19 Wash. 85. But a deed to an state: Oregon Mortgage Co. v. Carstens, 
alien of mortgaged lands in satisfaction 16 Wash. 165; Goon Gans v. Richardson, 
of a bona fide mortgage debt is not void: 16 Wash. 373. One who conveys land to 
Oregon Mortgage Co. v. Carstens, 16 Wash. an alien has no right to the property on 
165. The inhibition against alien owner- the theory that the deed is void under 
ship of lands applies to the acquisition of this section, since the deed is void as 
a right of way for a water flume under the against the state only, which alone can 
condemnation laws by a corporation the raise objections against the alien owner- 
majority of whose stock is held by aliens: ship of real property: Abrahams v. State, 
State ex rel. Morrell v. Superior Court, 33 45 Wash. 327. In eminent domain pro- 
Wash. 542. But the inhibition in this sec- ceedings the objection may be raised by 
tion places no restriction upon the granting the owner of the land: State ex rel. 
of fishing licenses to such a corporation: Morrell v. Superior Court, 33 Wash. 542. 


§ 34. BUREAU OF STATISTICS, AGRICULTURE AND IMMIGRA- 
TION.—There shall be established in the office of the secretary of state a 
bureau of statistics, agriculture, and immigration, under such regulations as 
the legislature may provide. 


$ 35. PROTECTION OF EMPLOYEES.—The legislature shall pass 

necessary laws for the protection of persons working in mines, factories, and 

other employments dangerous to life or deleterious to health, and fix pains 
and penalties for the enforcement of the same. 

See 1 Remington’s Digest, pp. 522, 523, the cessation of labor on the score of the 

§ 44-51. physical and moral well-being of society 

Restricting the hours of labor of females is an appropriate exercise of the police 


in certain occupations is a legitimate exer- power of the state: State v. Nichols, 28 
cise of the police power of the state, in Wash. 628. i 


behalf of the welfare of society at large: Prohibiting the use of opium is a valid 

State v. Buchanan, 29 Wash. 602. exercise of the police power: Ah Lim v. 
A law forbidding the employment of Territory, 1 Wash. 156. i 

females in places where intoxicating liquors Laws enacted for the promotion of 


are sold as a beverage is a prohibition on health are a proper exercise of the police 

contracts against good morals and clearly power: State v. Carey, 4 Wash. 424; 

within legislative power: State v. Con- Hathaway v. McDonald, 27 Wash. 659; 

sidine, 16 Wash. 358. State v. Sharpless, 31 Wash. 191; In re 
The enactment of Sunday laws requiring Thompson, 36 Wash. 377. 
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§ 36. WHEN BILLS MUST BE INTRODUCED.—No bill shall be con- 
sidered in either house unless the time of its introduction shall have been at 
least ten days before the final adjournment of the legislature, unless the legis- 
lature shall otherwise direct by a vote of two-thirds of all the members elected 
to each house, said vote to be taken by yeas and nays and entered upon the 
journal, or unless the same be at a special session. 


Cf. Ark, V, 34; Colo., V, 19; Md., III, 27; Mich., IV, 28; and Tex. III, 37; Wy. 


III, 22, 


§ 37. REVISION OR AMENDMENT.—No act shall ever be revised or 
amended by mere reference to its title, but the act revised or the section 
amended shall be set forth at full length. 


Cal., IV, 24; Fla., III, 16; Ill., IV, 13; 
Ind., IV, 21; Kan., II, 15; La., 30; Mont., 
V, 25; Nev., IV, 17; N. Dak., II, 64; Or., 
IV, 22; Tex., XII, 18; Va., V-VI, 30. 

Cf. Ala., IV, 2; Colo., V, 24; Mo., IV, 
33; Neb., III, 11; N. J., II, 7; Pa., III, 6; 
Tex., III, 36. 

Cited in 9 Wash. 65; 14 Wash. 486; 26 
Wash. 482; 32 Wash. 281; 32 Wash. 473; 
40 Wash. 457; 50 Wash. 520; 51 Wash. 17. 
i See 2 Remington’s Digest, p. 2621, $$ 33- 

6. 

A repealed law is incapable of amend- 
ment: Howlett v. Cheetham, 19 Wash, 626. 

Setting forth provision as altered or 
amended: Bierer v. Blurock, 9 Wash. 63; 
State ex rel, Redpath v. Caldwell, 9 Wash. 
336; Copland v. Pirie, 26 Wash. 481; State 
v. Scott, 32 Wash. 279; In re Dietrich, 32 
Wash. 471; State v. Lawson, 455. 

Implied amendment: State ex rel. Red- 
path v. Caldwell, 9 Wash. 336; Dexter v. 
Olsen, 40 Wash. 199. 

Invalidity of amendatory act as affect- 
ing act amended: Poncin v. Furth, 15 
Wash, 201; State ex rel, Zent v. Nichols, 
50 Wash. 508, 

Repeal and revival of acts: See 2 Rem- 
ington’s Digest, pp. 2622-2628, $8 37-52; 
Howlett v. Cheetham, 17 Wash. 626; 
Pierce v. Commercial Inv. Co., 30 Wash. 
272. 

General repeal of inconsistent acts and 
provisions: State v. Carson, 6 Wash. 250; 
Baer v. Choir, 7 Wash. 631; McMaster v. 
Advance Thresher Co., 10 Wash. 147; Ta- 
coma School District v. Hedges, 13 Wash. 
69; State v. Allen, 14 Wash. 103; Stetson- 
Post Mill Co. v. Brown, 21 Wash. 619. 

The primary election law does not vio- 
late this section; since the constitution 
was not intended to prevent the enact- 
ment of statutes complete in themselves 
which repealed or amended existing stat- 
utes, without setting forth the repealed 
statutes: State ex rel. Zent v. Nichols, 50 
Wash. 508. Bo, also, of the drainage act, 
Laws 1903, page 90; Northern Pac, R. 
Co. v. Pierce County, 51 Wash. 12. 

Implied repeals: Davidson v. Carson, 1 
W. T. 307; Northern Pacific R. Co. v. 
Haas, 2 Wash. 376; Debenture Corpora- 
tion v. Warren, 9 Wash. 312; Coleman v. 


C 


9 


ond 


Cravens, 41 Wash. 1; State v. Bengfeldt, 41 
Wash, 234, 

Repeals by implication are not favored: 
Meade v. French, 4 Wash. 11; State ex rel. 
Purves v. Mover, 17 Wash. 613; State v. 
Pinnard, 21 Wash, 349; Leavenworth v. 
Billings, 26 Wash. 1; Callvert v. Winsor, 26 
Wash. 368. 

The later of two repugnant sections 
upon the same subject impliedlv reneals 
earlier sections: Graetz v. Meclxenzie. 3 
Wash. 194; Northern Pae. R. Co. v. Elli- 
son, 3 Wash. 225; Dahl v. Tibbals. 5 Wash. 
259; Philbrick v. Andrews, 8 Wash. 7; 
Pierce v. Commercial Inv. Co., 30 Wash. 272. 
See, also, Mansficld v. First Nat. Bank, 5 
Wash. 665; Baum v. Sweeny, 5 Wash. 712; 
State v. Harding, 20 Wash, 556; Leaven- 
worth v. Billings, 26 Wash. 1; Callvert v. 
Winsor, 26 Wash. 368; Nelson v. John, 43 
Wash. 483; State v. Carbon Hill Coal Co., 4 
Wash. 422; State v, Hoeppner, 9 Wach. 
680; State ex rel. Dustin v. Rusk, 15 Wash. 
403; Leavitt v. Chambers, 16 Wash. 353; 
Wiss v. Stewart, 16 Wash. 376; Norfor v. 
Busby, 19 Wash. 450; Bingnam v, Kevlor, 
19 Wash. 555; State ex rel. Christie v. Meek, 
26 Wash. 405; Seattle v. Clark, 28 Wash. 
717; Nelson v. Nelson Bennett Co., 31 
Wash. 116; State ex rel. Hammond v. Ross, 
39 Wash. 233; State ex rel. Spokane Ter- 
minal Co. v. Superior Court, 40 Wash. 
453; Gibson v. Slater, 42 Wash. 347; State 
v. Davis, 43 Wash. 116. 

Acts passed on same day or at same ses- 
sion: Commissioners of King County v. 
Davies, 1 Wash. 290; Heilig v. City Coun- 
cil ete., 7 Wash. 29; In re Wilbur’s Estate, 
14 Wash. 242; State ex rel. Rippetoe v. 
Cheetham, 17 Wash. 483; Howlett v. 
Cheetham, 17 Wash. 626. 

Repeal of special by general act: Cas- 
cades R. R. Co, v. Sohns, 1 W. T. 557; 
Callvert v. Winsor, 26 Wash. 368; Tacoma 
Land Co. v. Pierce County, 1 Wash. 482. 

A special act may be impliedly repealed 
by a general act, where the intention of the 
legislature to so repeal plainly appears: 
Northern Pac. R. Co. v. Haas, 2 Wash. 376; 
State ex rel. Whatcom County v. Purdy, 14 
Wash. 343; Stetson-Post Mill Co. v. Brown, 
21 Wash. 619. See, also, Meade v. French, 
4 Wash. 11; Seattle & Montana Ry. Co. 
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v. O’Meara, 4 Wash. 17; Germond v. Ta- 
coma, 6 Wash. 365; State ex rel. Maloney v. 
Spike, 19 Wash, 652; State v. Binnard, 21 
Wash. 349; Stetson-Post Mill Co. v. Brown, 
21 Wash. 619; State v. Seattle, 31 Wash. 
149; Coleman v. Cravens, 41 Wash. 1; May 
v. Sutherlin, 41 Wash. 609; Denton v. Walla 
Walla, 50 Wash. 77. 

A special act will not repeal a general 
law unless it expressly so declares, or un- 
less it is in necessary conflict with the 
general law: Corbett v. Territory, 1 W. T. 
431. 

Repeal by amendatory act: State v. Wil- 
son, 9 Wash. 218; State ex rel. Redpath 
v. Caldwell, 9 Wash. 336; Mudgett v. 
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Liebes, 14 Wash. 482; State ex rel. Orr 
v. Fawcett, 17 Wash. 188; State ex rel. 
Harkins v. Roundtree, 28 Wash. 669; Coch- 
rane v. King County, 12 Wash. 518. 

As to implied repeal by revision or cod- 
ification, see State ex rel. Christie v. Meek, 
26 Wash. 405. Nonuser of a statute will 
not affect its abrogation, unless its obso- 
leteness is in some way recognized by sub- 
sequent legislation: State ex rel. Christie 
v. Meek, 26 Wash. 405. 

Re-enactment or revival of act re- 
pealed: King County v. Neely, 1 W. T. 
241; Emigh v. State Ins. Co., 3 Wash. 122; 
Cochrane v. King County, 12 Wash. 518. 


§ 38. LIMITATION ON AMENDMENTS.—No amendment to any bill 
shall be allowed which shall change the scope and object of the bill. 


Cf. Mont., V, 19; N. Dak., II, 58; Wy., III, 20. 


§ 39. FREE TRANSPORTATION TO PUBLIC OFFICERS PRO- 


HIBITED.—It shall not be lawful for any person holding public office in this 
state to accept or use a pass or to purchase transportation from any railroad 
or other corporation, other than as the same may be purchased by the general 
public, and the legislature shall pass laws to enforce this provision. 


See infra, Art. XII, § 20. 

Cf. Ala., XITT, 23; Ark., XVII, 7; Cal. 
XII, 19; Fla., XVI, 31; Mo. XII, 24; N. 
Y., Rev., XIII, 5; Pa., XVII, 8. 


Cited in 45 Wash. 584. 


ARTICLE III.. 
THE EXECUTIVE. 


§ 1. EXECUTIVE DEPARTMENT.—The executive department shall 
consist of a governor, lieutenant governor, secretary of state, treasurer, auditor, 
attorney general, superintendent of public instruction, and a commissioner of 
public lands, who shall be severally chosen by the qualified electors of the state 
at the same time and place of voting as for the members of the legislature. 


Cf. Ala., V, 2, 3; Ark., VI, 2; Colo., IV, 
1; Conn., IV, 2; Del., III, 2; Fla., IV, 1; 
Ia., IV, 2; Ida., IV, 1; Kan., I, 1; Ky., 69; 
La., 58; Me., V, 2; Md., II, 2; Mass., II, 1, 
3; Mich., V, 3; Miss., V, 116; Mont., VII, 
1; N. J., V, 2; Nev., V, 2; N. Y., IV, 3; N. 
Dak., III, 1, 2; Or., V, 4; Pa., IV, 2; S. C. 
HI, 2; S. Dak., V, 1; Tenn., III, 2; Va. 
IV, 2, 22; Wis., V, 3; Wy., IV, 1, 11. 

Cited in 4 Wash. 25, 26; 28 Wash. 497; 
33 Wash. 459; 47 Wash. 608. 


The language of this section is manda- 
tory: State v. Womack, 4 Wash. 19, 26. 

A member of the state board of educa- 
tion is an executive officer within the 
meaning of this section: Id.; State v. 
Smith, 6 Wash, 496. 

This section does not limit the executive 
officers of the state to those enumerated 
therein. The object was to classify the 
executive department, rather than to ex- 
clusively establish its officers: State v. 
Womack, supra. 


$ 2. GOVERNOR, TERM OF OFFICE.—The supreme executive power 
of this state shall be vested in a governor, who shall hold his office for a term 
of four years, and until his successor is elected and qualified. 


V, 1; 
IV, 1; 


Cf. Ala., V, 2; Ark., VI, 2; Cal., 
Fla., 1V, 2; Colo., IV, 2; Conn., 
Del., III, 1; Ga., 
V, 6; Ind., V, 1; Ida., 
Ky., 70; La., 59; Mo., 


IV, 1; Kan., 


V, 1 (2); Ia., IV, 1; IL, 
L2; 
V, 5; Me., V, Pt. I, 


1; Md., II, 1; Mass., 
1; Miss., V, 116; Mont., VII, 5; Nev., V, 1; 
Neb., V, 6; N. H., Pt. IT, 41; N. J., V. 1; 
N. C., IIT, 1; N. Dak., TII, 71; N. Y., Rev 

IV, 1; Ohio, III, 5; Or., V, 1; Pa., IV, 2; 


II, § I, 1; Mich., V, 
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R. I., VII, 1; S. C., III, 1; S. Dak., IV, 1; considered the head of the executive de- 
Tenn., 111, 1; Tex., IV, 1; Vt, VIII, partment, in which department other 
Amend.; Va., IV, 1; W. Va., VII, 5; Wy., officers may exist whose functions are 


IV, 1; Wis., V, 1. executive: State v. Womack, 4 Wash. 19; 
Cited in 28 Wash. 16; 28 Wash. 498; 29 see State v. Smith, 9 Wash, 195; State v 
Wash. 357. Smith, 6 Wash, 496, 


Under this section the governor is to be 


$ 3. OTHER EXECUTIVE OFFICERS, TERMS OF OFFICE — 
The lieutenant governor, secretary of state, treasurer, auditor, attorney gen- 
eral, superintendent of public instruction, and commissioner of public lands 
shall hold their offices for four years respectively, and until their successors 
are elected and qualified. 


Cited in 4 Wash. 26; 28 Wash. 16; 29 Wash. 338. 


§ 4. RETURNS OF ELECTIONS, CANVASS, ETC.—The returns of 
every election for the officers named in the first section of this article shall be 
sealed up and transmitted to the seat of government by the returning officers, 
directed to the secretary of state, who shall deliver the same to the speaker of 
the house of representatives at the first meeting of the house thereafter, who 
shall open, publish, and declare the result thereof in the presence of a majority 
of the members of both houses. The person having the highest number of 
votes shall be declared duly elected, and a certificate thereof shall be given 
to such person, signed by the presiding officers of both houses; but if any two 
or more shall be highest and equal in votes for the same office, one of them 
shall be chosen by the joint vote of both houses. Contested elections for such 
officers shall be decided by the legislature in such manner as shall be decided 
by law. The terms of all officers named in section one of this article shall 
commence on the second Monday in January after their election, until other- 
wise provided by law. 

ne, C. IH, 3; N. Dak., III, 74; N. Y., Rev., 
Del., III, 2; Ind., V, 4; la., IV, 3, 4; Ind., IV, 3; Ohio, III, 3; Or., V, 5; Pa., IV, 2; 
V4; Ida. IV. 2 Ui, V, 4; La, $9; Kan, S. C., III, 4; S. Dak., IV, 3; Tex. IV, 3; 
I., 2; Mich., V, 4; Me., V, Pt. I, 3; Md., Tenn., III, 2; Va., IV, 2; Vt., IX, Amend.; 


IT, 3; Minn, V, 2; Mo., V, 3; Mont, VII, W. Va., VII, 3; Wis, V, 3; Wy. IV, 3. 
2; Neb., V, 3; N. Jy V, 2; Nev., V, 4; N. 


§ 5. GENERAL DUTIES OF GOVERNOR.—The governor may re- 
quire information in writing from the officers of the state upon any subject 
relating to the duties of their respective offices, and shall see that the laws are 
faithfully executed. 


Execution of laws: Cf. Ala., V, 8; Ark., Information: Cf. Ala., V, 6; Ark., VI, 7; 
VI, 7; Cal., V, 7; Colo., IV, 2, Conn., IV, Cal., V, 6; Colo., IV, 8; Conn., IV, 6; Del., 
9; Del., IIT, 13; Fla., IV 6; Ida., IV, 5; IN., III, 10; Ia., IV, 8; Ida., IV, 8; Ind, V, 
V, 6; Ind. V, 6; Ia, IV, 9; Kan, I, 3; 15; Kan, I, 4; Ky., 78; La., 70; Mich., V, 
Ky., 81; La., 72; Me., Pt. I, 12; Md. ' II, 9; 5; Miss., V, 120; Me., V, Pt. I, 10; Mad., IT, 
Mich., V, 6; Minn., V, 4; Miss., V, 123; 18; Minn,, v, 4; "Mont., VII, 10; Neb., Exec. 
ae NA 6; Mont., VII, 5; Neb., v, 6; Nev., 7; Nev., V, N. C., LT, 7; N: Y., Rev. IV, 

N. J V, 6; N. C, III, 7; N Dak, 4; N. Dak., eine 45; Ohio, III, ; Or, v, 
it, oe Ohio, I, 6; Or., vV, 10; Pa., II, 13; Tenn., II, 18; Tex., III, nn Va., Iv, 
13; R. L, VII, 2; S. C, IIT, 12: S. Dak., "IV, 6; Wis., V, 4; W. Va., V, 4; N. Y., IV, 4, 
1; Tenn., ITI, 10; Tex, IV, 10; Vt., Pt. IL, Amend. 
11; Va., TV, 5; W. Va., VII, 5; Wis, V, 9; Cited in 19 Wash. 637; 28 Wash. 498. 
Wy., IV, I. 


§ 6. MESSAGES.—He shall communicate at every session by message 
to the legislature the condition of the affairs of the state, and recommend 
such measures as he shall deem expedient for their action. 
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Ala., V, 7; Cal, V, 10; Colo., IV, 8; Nev., V, 10; N. Dak., III, 45; Ohio, III, 7; 
Ida., IV, 8; Kan. I, 5; Ky., 79; La., 71; Or. V, 2; Pa., IV, 11; S. C., III, 15; 8. 
Minn., V, 4; Me., V, Pt. I, 9; Md., II, 19; Dak., IV, 5; Tenn., III, 2; Va., IV, 5; W. 
Mich., V, 8; Miss., V, 122; Mo. V, 10; Va., VII, 6; Wis., V, 4; Wy., IV, 4. 
Mont., VII, 10; Neb., V, 7; N. Y., VI, 4; 


§ 7. EXTRA LEGISLATIVE SESSIONS.—He may, on extraordinary 
occasions, convene the legislature by proclamation, in which shall be stated the 
purposes for which the legislature is convened. 


Cf. Ala., V, 10; Ark., VI, 19; Cal, IV, 7; 8. Car., ITI, 16; S. Dak., IV, 4; Tenn., 
9; Colo., IV, 9; Del., III, 12; Fla., 8; Ga, II, 9; Tex., IV, 8; Wis., V, 4; W. Va., VII, 
V, 1 (13); la., IV, 11; Ill, V, 8; Ida, 7; Wy., IV, 4. 

IV, 9; Kan., 1, 5; Ky., 80; La., 72; Me., V, Cited in 35 Wash. 130, l 
Pt. I, 13; Md., U, 16; Mich., V, 7; Minn, This section does not restrict legisla- 
V, 4; Mo., V, 9; Mont., VII, 11; Neb., V, tive action at an extra session to the pur- 
8; N. Y., Rev., IV, 4; Nev., V, 9; N. J., V, poses for which it was called, nor has the 
6; N. Car., III, 9; N. Dak., III, 75; Ohio, governor power to do so: State v. Fair, 35 
III, 8; Or., V, 12; Pa., IV, 12; R. I, VII, Wash. 127. 


8 8. COMMANDER-IN-CHIEF.—He shall be commander-in-chief of 
the military in the state, except when they shall be called into the service of 
the United States. 


Cf. Ia., IV, 7; Ida., IV, 4; Mo., V, 7; 75; Me., V, Pt. I, 7; Ma., II, 8; Mass., II, 
Mont., VII, 6; Neb., V, 14; N. C., III, 8; 1,7; Minn., V, 4; Miss., V, 119; Nev., V, 
N. Dak., III, 75; Pa., IV, 7; S. Dak., IV, 4; 5; N. H., Pt. II, 51; N. J., V, 6; N. Y., 
W. Va., VII; Wy., IV, 4. Rev., IV, 4; Ohio, III, 10; Or., V, 9; R. I. 

Id., Ala., V, 18; Ark., VI, 6; Colo., IV, 5; VII, 3; S. C., III, 10; Tenn., III, 5; Tex., 
Conn., IV, 5; Del., IL, 7; Fla., IV, 4; Ga, IV, 7; Wis, V, 4. 

V, 1 (11); I., V, 14; Ind., V, 12; Ky., 


§ 9. PARDONING POWER.—The pardoning power shall be vested in 
the governor, under such regulations and restrictions as may be prescribed by 
law. 


Cf. Ala., V, 12; Ark., IV, 18; Ill., V, 13; of the reform school to return an incor- 
Ia., IV, 16; Ida., IV, 7; Minn., V, 4; Mo. rigible youth to the committing court for 
V, 8; Mont., VII, 9; Nev., V, 13; N. Dak., discharge or sentence: In re Mason, 3 Wash. 
III, 76; N. Y., Rev., IV, 5; Or., V, 14; Pa. 609. 

IV, 9; S. Dak., IV, 5; Tex., IV, 2; Wis., Bal. Code, §§ 204-208, creating a 


V, 6; Wy., IV, 5. board of pardons, regulating and restrict- 
Cited in 3 Wash. 611; 20 Wash. 79; 47 ing the procedure, does not abrogate or 
Wash. 280. limit the pardoning power conferred on 


This section is not violated bv Laws of the governor by this section: State ex rel, 
1890, page 276, $ 17, authorizing trustees Rogers v. Jenkins, 20 Wash. 78. 


$ 10. VACANCY IN.—In case of the removal, resignation, death, or 
disability of the governor, the duties of the office shall devolve upon the lieu- 
tenant governor, and in case of a vacancy in both the offices of governor and 
lieutenant governor, the duties of governor shall devolve upon the secretary 
of state, who shall act as governor until the disability be removed or a governor 
be elected. 
See infra, $ 16. 


Cf., Cal., V, 16; Colo., IV, 13; Conn., IV, ` Cited in 29 Wash. 338. 

14; Fla., IV, 19; IN., V, 17; Ind., V, 10; Ia., Upon the death of the governor the 
IV, 17; Ida., IV, 12; Ky., 84; La., 62; Me., duties of the office devolve upon the lieu- 
V, 1; Mass., XI, 2; Mich., V, 12; Miss., V, tenant governor for the balance of the 
131; Mo., V, 16; Mont., VII, 14; Neb., V, term, and there is no vacancy in the oflice 
16; Nev., V, 18; N. H., XI, 49; N. J., V, of governor required to be filled by an 
12; N. Y. Rev., IV, 6, T; N. Car., III, 12; election; and in such case tne office of 
N. Dak., III, 72; Ohio, III, 15; Or., V, 8; lieutenant governor does not thereby be- 
Pa., IV, 13; R. I., VII, 9; S. C., III, 9; S. come vacant: State ex rel. Murphy v. Mc- 
Dak., IV, 6; Tenn., III, 12; Tex., IV, 17; Bride, 29 Wash, 335. 

Wis, V, 7. 
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§ 11. REMISSION OF FINES AND FORFEITURES.—The governor 
shall have power to remit fines and forfeitures, under such regulations as 
may be prescribed by law, and shall report to the legislature at its next meet- 
ing each case of reprieve, commutation, or pardon granted, and the reasons 
for granting the same, and also the names of all persons in whose favor remis- 
sion of fines and forfeitures shall have been made, and the several amounts 
remitted, and the reasons for the remission. 

Cf. Fla., IV, 11; Ga., V, 1 (12); Ida., IV, N. Y., Rev., IV, 5; S. Dak. IV, 5; Wy. 
7; Ky., 77; Mont., VII, 9; N. Dak., III, 76; IV, 5. 
Cited in 20 Wash. 79. 

$ 12. VETO POWER.—Every act which shall have passed the legis- 
lature shall be, before it becomes a law, presented to the governor. If he 
approves, he shall sign it; but if not, he shall return it, with his objections, 
to that house in which it shall have originated, which house shall enter the 
objections at large upon the journal, and proceed to reconsider. If, after 
such reconsideration, two-thirds of the members present shall agree to pass the 
bill, it shall be sent, together with the objections, to the other house, by which 
it shall likewise be reconsidered, and if approved by two-thirds of the members 
present, it shall become a law; but in all such cases the vote of both houses 
shall be determined by the yeas and nays, and the names of the members voting 
for or against the bill shall be entered upon the journal of each house re- 
spectively. If any bill shall not be returned by the governor within five days, 
Sundays excepted, after it shall be presented to him, it shall become a law 
without his signature, unless the general adjournment shall prevent its return, 
in which case it shall become a law unless the governor, within ten days next 
after the adjournment, Sundays excepted, shall file such bill, with his objec- 
tions thereto, in the office of the secretary of state, who shall lay the same 
before the legislature at its next session, in like manner as if it had been re- 
turned by the governor. If any bill presented to the governor contain several 
sections or items, he may object to one or more sections or items while approv- 
ing other portions of the bill. In such case he shall append to the bill, at the 
time of signing it, a statement of the section or sections, item or items, to 
which he objects, and the reasons therefor, and the section or sections, item 
or items, so objected to, shall not take effect unless passed over the governor’s 


objection, as hereinbefore provided. 


Cf. Ala., V, 13; Ark., VI, 15, 16; Colo., Pa., IV, 15, 16; S. C., IV, 22; S. Dak., IV, 


IV, 11; Cal., IV, 16; Conn,, IV, 12; Fla., 
III, 28; Ga., V, 1 (16); Ida., IV, 10; Ill, 
V, 16; Ind., V, 14; la,, III, 16; Kan, II, 
14; Ky., 88; La., 73; Me., IV, Pt. III, 2; 
Md., III, 30; Mass., Pt. II, Ch. I, 2; Mich., 
IV, 14; Minn., IV, 11; Miss., IV, 72; Mo., 
V, 12; Mont., VII, 12; N. Dak., UI, 79; 
Neb., V, 15; Nev., V, 35; N. H., Pt. II, 44; 
N. J., V, 7; N. Y., Rev., IV, 9; Or., V, 15; 


9; Tenn., IV, 18; Tex., IV, 14; Vt., Amend. 
XU; Va., IV, 8; W. Va., VII, 14; Wis., V, 
10; Wy., IV, 8. 

Disapproval of items: Ala., IV, 14; Ark., 
VI, 17; Colo., IV, 12; Fla., IV, 18; Ga., V, 
1 (16); La. 74, Amend.; N. J., V, 7, 
Amend. 

See State ex rel. Rippetoe v. Cheetham, 
17 Wash. 483. 


8 13. VACANCY IN APPOINTIVE OFFICE.—When, during a recess 
of the legislature, a vacancy shall happen in any office the appointment to 
which is vested in the legislature, or when at any time a vacancy shall have 
occurred in any other state office for the filling of which vacancy no provision 
is made elsewhere in this constitution, the governor shall fill such vacancy by 
appointment, which shall expire when a successor shall have been elected and 


qualified. 


See infra, Art. XIII, § 1, appointment of officers. 
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Cf. Ark., VI, 23; Colo., IV, 6; Fla., IV, 7; 
Ind., V, 8; Ia., IV, 10; Ida., IV, 6; Kan., 
Y, 14; La., 69; Md., II, 10; Minn., V, 4; 
Mo., V, 2; Mont., VIT, 7; Neb., V. 10; Nev., 
V, 8; N. J., V, 12; N. Dak., ITI, 78; Or, 
V, 16; R. I., VIT, 5; S. Dak., IV, 8; Tenn, 
III, 14; Tex., IV, 12; W. Va., VII, 9. 
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Cited in 9 Wash. 199. 

If the term of a state officer expires, 
without provision for holding over, the 
governor may fill the vacancy under this 
provision, and an appointee continues to 
hold until the election of a successor: State 
v. Smith, 9 Wash. 195, 199. 


§ 14. SALARY.—The governor shall receive an annual salary of four 
thousand dollars, which may be increased by law, but shall never exceed six 


thousand dollars per annum. 


Cf. Ala., V, 19; Ark., VI, 1; Cal., V, 19; 
Conn., IV, 4; Ida., IV, 19; La., 67; Md, 
IX, 1; Mont., VII, 4; N. C., III, 15; N. 
Dak., III, 84; N. Y., IV, 8; N. Y., Rev., 


IV, 4; Ohio, ITI, 19; R. I., VII, 11; S. C., 
IIT, 14; Wis., V, 5. 
Cited in 35 Wash. 173. 


$ 15. COMMISSIONS, HOW ISSUED.—AIl commissions shall issue 
in the name of the state, shall be signed by the governor, sealed with the seal 
of the state, and attested by the secretary of state. 


Ala., V, 13; Ark., VI, 17; Cal., V, 15; 
Conn., IV, 11; Fla., 1V, 14; Ind., XV, 6; 
Ia., IV, 21; Ida., 1V, 16; Kan.. I, 9; La., 
79; Mont., VII, 18; Me., IX, 3; Md., IV, Pt. 
I, 13; Mass., Pt. II., Ch. VI, 4; Mich., V, 
19; Miss., V, 127; Mo., V, 23; Neb., Exec. 


14; Nev., V, 16; N. H., Pt. IT, 86; N. J., 
VIII, 3; N. C., TIL, 16; Ohio, ITT, 13; Or.. 
V, 18; Pa., IV, 22; R. I., VII, 8; S. C., IIT, 
19; Tenn., III, 16; Tex., IV, 20; Vt., Pt. II, 
23; Va., IV, 7; W. Va., II, 8. 


$ 16. LIEUTENANT GOVERNOR, DUTIES AND SALARY.—The 


lieutenant governor shall be presiding officer of the state senate, and shall 
discharge such other duties as may be prescribed by law. He shall receive 
an annual salary of one thousand dollars, which may be increased by the 


legislature, but shall never exceed three thousand dollars per annum. 


See supra, Art. II, §10; Art. IIT, § 10. 


Cf. Cal., V, 15-16; Colo., IV, 13-15; Ida., 
IV, 13-14; 111., V, 17-19; Ind., V, 10-11; Ia., 
IV, 17-18; Kan., I, 12; Ky., 84-87; Mont., 
VII, 14-16; Me., V, Pt. I, 14; Md., II, 7; 
Mich., V, 12-14; Minn., V, 6; Miss., V, 131; 


Mo., V, 15-17; Nev., V, 17-18; N. Y., TV, 
6-8; N. Dak., III, 77; Neb., V, 16-18; Ohio, 
III, 15-17; Tex., IV, 16-18; N. C., IL, 
11-12; S. Dak., IV, 6-7; Wis., V, 7-8. 

Cited in 29 Wash. 340. 


§ 17. SECRETARY OF STATE, DUTIES AND SALARY.—The sec- 
retary of state shall keep a record of the official acts of the legislature and 
the executive department of the state, and shall, when required, lay the same, 
and all matters relative thereto, before either branch of the legislature,’ and 
shall perform such other duties as shall be assigned him by law.2 He shall re- 
celve an annual salary of twenty-five hundred dollars, which may be increased 
by the legislature, but shall never exceed three thousand dollars per annum. 


1. Cal., V, 18; Fla., IV, 21; Nev., V, 
20; Or., VI, 2; Wis., VI, 2. 

2. Cf. Ala., VI, 21; Ark., VI, 6; Cal., V, 
8; Conn., IV, 18; Del., III, 15; IL, V, 1; 
Ind., VI, 1; Ia., IV, 22; Ky., 93; Mo., V, 
16; Md., II,, 23; Nev., V, 20; N. Dak., III, 
83; Or., VI, 2; Pa. II, 18; S. Dak., VI, 13; 


Tenn., IIT, 17; Tex., IV, 21; Va., IV, 13; 
Wis., VI, 2; Wy., IV, 12. 

Cited in 20 Wash. 79. 

As to duties of secretary of state, see 
State ex rel. Rogers v. Jenkins, 20 Wash. 
78; State ex rel. Gorman v. Nichols, 40 
Wash. 437. 


$ 18. SEAL.—There shall be a seal of the state kept by the secretary 
of state for official purposes, which shall be called ‘‘The seal of the state of 


Washington.”” 


See infra, Art. XVIII, $ 1, seal of the state. 
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Cal., V, 13; Colo., IV, 18; Ida., IV, 15; 
Ia., IV, 20; Kan., I, 8; Miss., V, 11; Mo. 
V, 20; Mont., VII, 17; N. Dak., XVII, 207; 
Neb., V, 23; Nev., V, 15; N. C., ILI, 16; 
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Ohio, ITI, 12; Pa., IV, 22; S. Dak., XXI, 1; 
S. C., III, 18; Tenn., III, 15; Tex., IV, 19; 
Wy., IV, 15. 


$ 19. STATE TREASURER, DUTIES AND SALARY.—The treas- 
urer shall perform such duties as shall be prescribed by law. He shall receive 
an annual salary of two thousand dollars, which may be increased by the 
legislature, but shall never exceed four thousand dollars per annum. 


Cited in 35 Wash. 174. 


$ 20. STATE AUDITOR, DUTIES AND SALARY.—The auditor 


shall be auditor of public accounts, and shall have such powers and perform 
such duties in connection therewith as may be prescribed by law. He shall 
receive an annual salary of two thousand dollars, which may be increased by 
the legislature, but shall never exceed three thousand dollars per annum. 


$ 21. ATTORNEY GENERAL, DUTIES AND SALARY.—The attor- 
ney general shall be the legal adviser of the state officers, and shall perform 
such other duties as may be prescribed by law. He shall receive an annual 
salary of two thousand dollars, which may be increased by the legislature, but 


shall never exceed thirty-five hundred dollars per annum. 


Cited in 28 Wash. 498; 35 Wash. 172; 
35 Wash. 174, 175; 42 Wash. 655. 


See 1 Remington’s Digest, p. 328, §§ 
1-3. 

The act of 1887-88, providing that the 
attorney general shall receive a certain 
salary and ten per cent on all moneys col- 
lected upon legal process instituted by 
him to enforce claims due the territory, 
is repugnant to the provisions of this sec- 


tion: State ex rel. Stratton v. Maynard, 
35 Wash. 168. 

The attorney general has no power to 
employ an architect as an expert to assist 
him, when the public interests require it: 
Ritchie v. State, 42 Wash. 653. The at- 
torney general has no authority upon his 
own motion to inquire by quo warranto 
into wrongful exercise of public fran- 
chises: State ex rel. Attorney General v. 
Seattle Gas etc. Co., 28 Wash. 488, 


$ 22. SUPERINTENDENT OF PUBLIC INSTRUCTION, DUTIES 
AND SALARY.—The superintendent of public instruction shall have super- 
vision over all matters pertaining to public schools, and shall perform such 
specific duties as may be prescribed by law. He shall receive an annual salary 
of twenty-five hundred dollars, which may be increased by law, but shall 
never exceed four thousand dollars per annum, 


Cited in 35 Wash. 174. 


§ 23. COMMISSIONER OF PUBLIC LANDS—COMPENSATION.— 
The commissioner of public lands shall perform such duties and receive such 
compensation as the legislature may direct. 


Cited in 47 Wash. 608. 


$ 24. RECORDS, WIERE KEPT, ETC.—The governor, secretary of 
state, treasurer, auditor, superintendent of public instruction, commissioner 
of public lands, and attorney general shall severally keep the public records, 
books, and papers relating to their respective offices at the seat of government, 
at which place also the governor, secretary of state, treasurer, and auditor shall 
reside. 
Office at Seat of Government: S, Dak., IV, 12, 
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$ 25. QUALIFICATIONS.—No person except a citizen of the United 
States and a qualified elector of this state shall be eligible to hold any state 
office, and the state treasurer shall be ineligible for the term succeeding that 
for which he was elected. The compensation for state officers shall not be 
increased or diminished during the term for which they shall have been 
elected. The legislature may, in its discretion, abolish the offices of the lieu- 
tenant governor, auditor and commissioner of public lands, 


See references to Art. II, § 25, supra. 

See infra, § 14, Art. IV, of judges may be increased. 

See infra, Art. XI, $8. 

See supra, § 25, Art. II, of officers generally not to be increased, ete. 


Cf. Mont., VII, 1; N. Dak., III, 82; S. is applicable only to those superior execu- 
Dak., IV, 12; Wy., IV, 2. tive officers who constitute the heads of 

Ineligibility of treasurer: Cf. Colo., IV, the executive departments. The constitu- 
21; IM, V, 2; Mo., V, 2; Me., V, 4, 1; tion does not in terms say who they shall 
Mont., VII, 1; Neb., V, 3; Or., VI, l; Pa, be, but it is noticeable that this article is 
IV, 21; S. Dak., IV, 12. devoted entirely to superior state officers: 

Compensation not to be increased, ete.: State v. Smith, 6 Wash. 494, 496. See § 1 
Cal., V, 19; Conn., IV, 4; Ohio, III, 19; N. of this article. 


C., III, 15; 8. C., III, 13. Eligibility of a candidate who pays for 
Cited in 6 Wash. 497; 47 Wash. 375; 47 advertising Py publication of his photo- 
Wash. 609, 610; 51 Wash. 587. graph, under Laws of 1907: See State ex 


As a general rule the term “state officer” rel. Coon v. Hay, 51 Wash. 576, 


ARTICLE IV. 
THE JUDICIARY. 


§ 1. JUDICIAL POWER, WHERE VESTED.—The judicial power 
of the state shall be vested in a supreme court, superior courts, justices of the 
peace, and such inferior courts as the legislature may provide. 


Cf. Cal., VI, 1; Ida., V, 2; Ill, IV, 1; judge whose term of office has expired: 
Mich., VI, 1; Mont., VIII, 1; Nev., VI, 1; Hallam v. Tillinghast, 19 Wash. 20. 
N. C., IV, 4; N. Dak., IV, 85; 8. C., IV, 1; The judicial department is not charged 
S. Dak., V, 1; Wy., V, 1. with seeing that the mandatory provisions 
Cited in 3 Wash. 611; 7 Wash. 224; 19 of the constitution are complied with; and 
Wash. 21; 19 Wash. 310; 20 Wash. 56; When they are directed to either the ex- 
, ? 2 
23 Wash. 702. ecutive or legislative department, the ju- 
; ; : diciary has no concern with them: State 
See 1 Remington’s Digest, pp. 520, 521, ex rel. Reed v. Jones, 6 Wash. 452. 
$§ 36-41, 3 The power to “hear and determine” 
‚A Judicial court cannot exercise legisla- conferred in various matters upon local 
tive functions, and the legislature cannot administrative officers is not judieial 
ımpose such powers upon it: Territory v. power: Bellingham Bay Imp. Co. v. New 
Stewart, 1 Wash. 98, 100; and a statute Whatcom, 20 Wash. 53, 
authorizing the creation of a municipal Making trustees of the reform school 
corporation by a judicial court is uncon- judges of the fact that an incorrigible 
stitutional, as a delegation of legislative youth should be returned to the court 
functions: Id., 98. i committing him does not conflict with the 
The trustees of the reform school are in- prerogative of the court: In re Mason, 
vested with authority to decide what chil- 3 Wash. 609. 
dren are of such a vicious disposition as to The legislature may provide new in- 
be detrimental to its interests, and this au- ferior courts, not specially mentioned in 
thority does not contravene this section of the constitution, with such inferior judi- 
the constitution: In re Mason, 3 Wash. 609. cial power as it may deem wise; and may 
By the constitution all the judicial transfer from one court to another limited 
power (which is a distinct branch of sov- portions of judicial power: Cloherty, In re, 
ereignty) is vested in the courts therein 2 Wash. 137. 
created, independent of legislation, and There is no court apart from the officer 
the jurisdiction of the courts is universal, who is by the constitution designated as 
covering the whole domain of judicial justice of the peace: State ex rel. Maltby 
power: In re Cloherty, 2 Wash. 137. v. Superior Court, 7 Wash. 223. 
Settling a statement of facts is a juaı- The power conferred upon the legisla- 
cial act and cannot be performed by a ture by the constitution to create addi- 
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tional inferior courts is not one of its 
sriginal inherent powers as the supreme 
lowislative body of the state, but is a 
delegated power which must be exercised 
in the manner pointed out and cannot be 
redelegated to a city, which has not inher- 
ent power to create courts: In re Cloherty, 
2 Wash. 137, 

A municipal court is an inferior court 
under this section: In re Barbee, 19 Wash. 
300. 

Laws requiring the court to settle a 
statement of facts as agreed to by the 
parties is not unconstitutional as placing 
the settlement in the hands of the parties: 
State ex rel. Hersner v. Arthur, 7 Wash. 
358. 

Conceding the right to legislate upon a 
subject, courts cannot restrain the action 
of the legislature on considerations of pol- 
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icy or natural equity: State v. Carey, 4 
Wash. 424; Frederick v. Seattle, 13 Wash. 
428. 

The vacation of a street by a city coun- 
cil is a legislative question and will not 
be disturbed by the courts, in the absence 
of an abuse of discretion: Kakeldy v. 
Columbia & Puget Sound R. Co., 37 Wash. 
675. 

Section 7898, infra, authorizing a city 
council to enter a decision determining 
the regularity of an assessment for local 
improvements, and providing for an ap- 
peal from such deeision, is not unconstitu- 
tional as an attempt to confer upon the 
council judicial powers in violation of this 
section: Bellingham Bay Imp. Co. v. New 
Whatcom, 20 Wash. 53; Heath v. McCrea, 
20 Wash. 342, 


§ 2. SUPREME COURT.—The supreme court shall consist of five 


judges, a majority of whom shall be necessary to form a quorum and pronounce 
a decision. The said court shall always be open for the transaction of business 
except on non-judicial days. In the determination of causes, all decisions of 
the court shall be given in writing, and the grounds of the decision shall be 
stated. The legislature may increase the number of judges of the supreme 
court from time to time, and may provide for separate departments of said 
court. 


Cf. Cal., Art. VI, § 2. 
Cited in 29 Wash. 342. 
The legislature may increase the num- 


ber of judges of the supreme court, and 
decrease the number to five: State ex rel. 
Murphy v. McBride, 29 Wash. 335. 


§ 3. ELECTION AND TERMS OF SUPREME JUDGES.— The judges 
cf the supreme court shall be elected by the qualified electors of the state at 
large, at the general state election, at the times and places at which state officers 
are elected, unless some other time be provided by the legislature. The first 
election of judges of the supreme court shall be at the election which shall be 
neld upon the adoption of this constitution, and the judges elected thereat 
shall be classified by lot. so that two shall hold their office for the term of three 
vears, two for the term of five years, and one for the term of seven years. 
The lot shall be drawn by the judges who shall for that purpose assemble at the 
seat of government, and thev shall cause the result thereof to be certified to 
the secretary of state, and filed in his office. The judge having the shortest 
term to serve, not holding his office by appointment or election to fill a vacanev, 
shall be the chief justice. and shall preside at all sessions of the supreme court, 
and in case there shall be two judges having in like manner the same short 
term, the other judges of the supreme court shall determine which of them 
shall be chief justice. In case of the absence of the chief justice, the judge 
having in like manner the shortest or next shortest term to serve shall preside. 
After the first election the terms of judges eleeted shall be six years from and 
after the second Monday in January next succeeding their election. If a 
vacancy occur in the office of a judge of the supreme court, the governor shall 
appoint a person to hold the office until the election and qualification of a 
judge to fill the vacaney, which election shall take place at the next succeeding 
general election, and the judge so elected shall hold the office for the remainder 
of the unexpired term. The term of office of the judges of the supreme court 
first elected shall commence as soon as the state shall have been admitted into 
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the Union, and continue for the term herein provided, and until their suc- 
cessors are elected and qualified. The sessions of the supreme court shall be 
held at the seat of government until otherwise provided by law. 


Wis., VII, 9; Nev., VI, 3. a vacancy for the remainder of the unex- 
Cited in 29 Wash. 343, 349. ired term: State ex rel. Murphy v. Mc- 
The provision herein as to term of office bride, 29 Wash. 335. 


does not apply to a judge elected to fill 


$ 4. JURISDICTION.—The supreme court shall have original jurisdic- 
tion in habeas corpus and quo warranto and mandamus as to all state officers, 
and appellate jurisdiction in all actions and proceedings, excepting that its 
appellate jurisdiction shall not extend to civil actions at law for the recovery 
of money or personal property when the original amount in controversy or 
the value of the property does not exceed the sum of two hundred dollars, 
unless the action involves the legality of a tax, impost, assessment, toll, munici- 
pal fine, or the validity of a statute. The supreme court shall also have power 
to issue writs of mandamus, review, prohibition, habeas corpus, certiorari, and 
all other writs necessary and proper to the complete exercise of its appellate 
and revisory jurisdiction. Each of the judges shall have power to issue writs 
of habeas corpus to any part of the state upon petition by or on behalf of any 
person held in actual custody, and may make such writs returnable before 
himself, or before the supreme court, or before any superior court of the 
state, or any judge thereof. 


See notes to Code, § 1, infra. l 

Cf. Cal., III, 4; Colo., VI, 3; Mont., VIII, A member of the board of regents of the 
3; Nev., VI, 4; N. C., IV, 8; N. Dak., IV, state agricultural college is not a state ofti- 
87; S. Dak., V, 3; Tex., V, 3; Wis., VII, 3. cer over whom the supreme court has orig- 

Cited in 1 Wash. 367: 1 Wash. 383: inal jurisdiction in mandamus proceedings 
Wash. 160: 3 Wash. 60: 3 Wash. 62: within the meaning of this section: State 
Wash. 78: 3 Wash. 690: 3 Wash. 701: V. Smith, 6 Wash. 496; State v. Smith, 9 
Wash. 167: 6 Wash. 497: 6 Wash. 499: Wash. 195. Such oflicers are state oflicers, 
Wash. 238; 8 Wash. 271; 9 Wash. 372; 9 but not such as contemplated by this pro- 
Wash. 638; 10 Wash. 226; 12 Wash. 684; Vision: State v. Smith, 6 Wash. 498. 
13 Wash. 170; 14 Wash. 255; 15 Wash. _ While it is true that the constitution in- 
671; 15 Wash. 697; 16 Wash. 385; 16 vests the supreme court with original juris- 
Wash. 418; 17 Wash. 6; 18 Wash. 693; dietion in habeas corpus, under this sec- 
19 Wash. 10; 20 Wash. 98; 21 Wash. 112; tion, 1t does not follow that it must take 
2] Wash. 604; 22 Wash. 161; 22 Wash. Original jurisdiction in cases that have 
633; 24 Wash. 542; 26 Wash. 283; 28 Wash, been commenced in the superior court or 
5; 28 Wash. 476; 29 Wash. 494; 30 Wash. before a judge thereof: In re Graham, 7 
224; 31 Wash. 639; 32 Wash. 53; 32 Wash, Wash. 237, 238. A 
451; 32 Wash. 511; 37 Wash. 260, 261; 37 A garnishment, while auxiliarv to the 
Wash. 510; 40 Wash. 475; 40 Wash. 683; main cause, is a “proceeding” within the 
41 Wash. 152; 41 Wash. 360; 48 Wash. Meaning of the statute regulating appeals 
67; 49 Wash. 502; 49 Wash. 505; 51 Wash, to the supreme court: Tatum v. Geist, 40 
310. Wash. 575. 

The limitation on appellate jurisdiction 
has application to the amount sued for 
and not to the judgment rendered: Bleeker 
v. Satsop Ry. Co., 3 Wash. 77. 

But while the amount claimed is held to 
be the original amount in controversy, vet 
the bare allegation that property sought 
to be recovered is of certain value does 
not establish such value for the purpose of 
giving appellate jurisdiction. The value 
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The term “proceedings” in this section 
covers applications for relief not included 
in an ordinary proceeding, such as proceed- 
ings under the insolvency law, condemna- 
tion, habeas corpus, quo warranto, and the 
like; arrest in civil actions being a provi- 
sjonal remedy, ancillary to the main action, 
«does not fall within the class covered by 
the term proceedings: Cline v. Harmon, 2 
nao 155, 157; Windt v. Banniza, 2 i. that found by the court and jury: Her- 
Wash. 147, followed. rin v. Pugh, 9 Wash. 637. 

The supreme court being authorized to Where the object of the proceeding (in 
issue writs of mandamus, must in a proper garnishment) is to ascertain the title and 
case exercise the power granted: State v. right of possession of personal property, 
Superior Court, 12 Wash. 677, 684. and not the recovery of mouey, the action 
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is within the appellate jurisdiction of the 
supreme court, whether the principal debt 
be more or less than $200: Campbell v. 
Simkins, 10 Wash. 160. 

The supreme court has no jurisdiction 
if the amount in controversy is under 
$200: See 1 Remington’s Digest, p. 87, 
$ 33; Penter v. Straight, 1 Wash. 365; 
Lotz v. Mason County, 6 Wash. 166; 
Moskeland v. Stephens, 18 Wash. 693; Na- 
tional Grocery Co. v. Cann, 39 Wash. 
596; State ex rel. Ide v. Coon, 40 Wash. 
682; State ex rel. Bassett v. Freasure, 39 
Wash. 198; State ex rel. Plaisie v. Cole, 40 
Wash. 474. 

An appeal from a judgment dismissing 
an action for a writ of mandamus to com- 
pel the issuance of a city warrant for the 
sum of $140.75 will be dismissed for the 
reason that the original amount in con- 
troversy is not within the appellate juris- 
diction of the supreme court: State ex 
rel. Lack v. Meads, 49 Wash. 468. 

The jurisdiction of the supreme court on 
appeal from a judgment for costs on dis- 
missal of an action of ejectment is not 
affected by the amount in controversy, 
as only actions for the recovery of money 
or personal property are controlled there- 
by: Hamilton v. Witner, 50 Wash. 689. 

As to what constitutes the claim, see 
Durand v. Simpson Logging Co., 21 Wash. 
21; Leavitt v. Carr, 22 Wash. 361; Fi- 
delity Deposit Co. v. Faben, 51 Wash. 308. 

As to aggregated claims, interests or 
judgments, see Goodyear Rubber Co. v. 
Schreiber, 29 Wash. 94; Garneau v. Port 
Blakely Mill Co., 20 Wash. 97. 

Where an appeal is taken by a gar- 
nishee the amount claimed from him must 
be at least $200: Schreiner v. Emel, 26 
Wash. 555. 

Amount, how determined: See 1 Rem- 
ington’s Digest, pp. 88, 89, §§ 37-40; 
Graves v. Thompson, 35 Wash. 282; Du- 
rand v. Simpson Log. Co. 21 Wash. 21; 
Leavitt v. Carr, 22 Wash. 361; Goodyear 
Rubber Co. v. Schreiber, 29 Wash. 94; 
Garneau v. Port Blakely Mill Co., 20 
Wash. 97. In an action to foreclose a me- 
chanics’ lien for less than $100, in which 
the defendants counterclaim for $350 
damages, the amount in controversy is 
over two hundred dollars, regardless of 
the finding of the court: Sorrill v. Me- 
Gougan, 44 Wash. 558. 

The jurisdiction of the supreme court 
on appeal in replevin cannot be deter- 
mined by ex parte affidavits as to the 
value of the property; and if the value is 
not found by the court or jury, and the 
complaint and the only evidence on the 
subject show the value to be over $200, 
the supreme court has jurisdiction: Gil- 
bert Co. v. Husted, 49 Wash. 61. 

In an action to recover personal prop- 
erty, and damages for its detention, under 
the claim and delivery statute, where the 
value of the property is not found by 
the court or jury, the test of the jurisdic- 


72 


[Agr. IV 


tion of the appellate court is the value 
alleged in the complaint, if the demand 
appears to have been made in good faith: 
Gilbert Co. v. Husted, 49 Wash. 61. 

Reduction below $200, by amendment, 
remission, payment or satisfaction de- 
prives the court of jurisdiction: See 1 
Remington’s Digest, pp. 88, 89, §§ 41, 42; 
Huber v. Brown, 17 Wash. 4; Peters v. 
Lewis, 28 Wash. 366; Dodge v. Corliss, 28 
Wash. 474; Taylor v. Spokane Falls etc. 
R. Co., 32 Wash. 450; Fenton v. Morgan, 
16 Wash. 30; Puyallup Light etc. Co. v. 
Stevenson, 21 Wash. 604; Stewart v. Han- 
na, 35 Wash. 148. 

In a trial of the rights of property at- 
tached by a third party an appeal will lie 
although the amount of the claim of the 
attachıng ereditor may be less than two 
hundred dollars, if the property is found 
to exceed that value: Eidson v. Woolery, 
10 Wash. 225. 

The supreme court has no jurisdiction 
to review by certiorari the action of the 
lower court, when the original amount in 
controversy is not sufficient to authorize 
an appeal: State v. Superior Ct., 8 Wash. 
271. In State v. Superior Ct., 6 Wash. 
352, it was held that the jurisdiction to 
inquire into the proceedings of the su- 
perior court by certiorari was not de- 
pendent upon the amount in controversy, 
but will le whenever the judgment of the 
superior court is rendered without proper 
service of summons. 

Where by certiorari the superior judge 
ig directed to certify to the supreme court 
a transcript of the record in a certain ac- 
tion, it is his duty to make return thereto, 
and a return made by the clerk of the 
court is insufficient: State v. Sachs, 3 
Wash. 496; State v. Superior Ct., 15 Wash. 
668. 

The supreme court has original juris- 
diction to entertain an application for 
temporary alimony, attorney’s fees and 
suit money pending an appeal: Holcomb 
v. Holcomb, 49 Wash. 498; Sullivan v. 
Sullivan, 49 Wash. 508. 

The jurisdiction of the supreme and 
superior courts is defined by the constitu- 
tion, and reference must be had thereto 
to determine the question: State ex rel. 
Amsterdamsch ete. v. Superior Court, 15 
Wash. 668; Waugh, In re, 32 Wash. 50. 

The provisions of this section as to jur- 
isdiction in quo warranto and mandamus 
must be construed in the light of the 
law as it existed, or as defined by the 
current of authority, at the time of the 
adoption of the constitution: State ex 
rel. White v. Board of State Land 
Commrs., 23 Wash. 700; Winsor v. Bridges, 
24 Wash. 540; Peterson v. Dillon, 27 
Wash. 78; State ex rel. Attorney General 
v. Seattle Gas & Elec. Co., 28 Wash. 488; 
Board of Directors Middle Kittitas Irr. 
Dist. v. Peterson, 4 Wash. 147. 

The provision herein giving the su- 
preme court original jurisdiction in quo 
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warranto and mandamus as to all state 
officers, does not exclude the jurisdiction 
of the superior courts in the issuance of 
injunctions against state officers: Jones 
v. Reed, 3 Wash. 57. 


The adoption of the state constitution 
made no change in the method of appeal- 
ing causes to the supreme court except 
that the power to regulate the practice on 
appeal was transferred to the state legis- 
lature: Stenger v. Roeder, 3 Wash. 412. 

This section, conferring appellate juris- 
diction on the supreme court in all cases, 
is not self-executing: Western American 
Co. v. St. Ann Co., 22 Wash. 158. 

The provision herein giving the supreme 
court original jurisdiction in habeas cor- 
pus is self-executing: Rafferty, In re, 1 
Wash. 382. 7 

The courts will not pass upon the opera- 
tion and effect of legislative enactments 
prior to their going into effect: State ex 
rel. Campbell v. Superior Court, 25 Wash. 
271. 

The constitutionality of a law may be 
raised in mandamus proceedings by minis- 
terial officers, proceeded against for its 
nonenforcement or for noncompliance 
therewith: Hindman v. Boyd, 42 Wash. 17, 

Decisions of what courts and other tri- 
bunals subject to appeal to the supreme: 
See 1 Remington’s Digest, pp. 82-84, §§ 
15-22, 

As to municipal and other local courts, 
see Falsetto v. Seattle, 18 Wash. 509. An 
appeal does not lie to the superior court 
from the county board of equalization: 
Olympia Waterworks v. Thurston County, 
14 Wash. 268; Knapp v. King Couny, 15 
Wash. 541; Olympia Waterworks v. Gel- 
bach, 16 Wash. 482; Baker v. King Coun- 
ty, 17 Wash. 622; Noyes v. King County, 
18 Wash. 417; Lewis v. Bishop, 19 Wash. 
312; Templeton v. Pierce County, 25 
Wash. 377; Seattle etc. R. Co. v. Simpson, 
19 Wash. 628; Buchanan v. Adams Coun- 
ty, 15 Wash. 699. 

From county commissioners: See Hull v. 
Stephenson, 19 Wash. 572; Selde v. Lin- 
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coln County, 25 Wash. 198 (overruling 
Hull v. Stephenson, supra); State ex rel. 
Banks v. Board of Commissioners, 18 
Wash. 160. 


The supreme court has no original jur- 
isdiction to grant injunctive relief pend- 
ing an appeal upon the application of an 
appellant, who alleges the commission of 
acts by the respondent entitling him to 
relief independent of the appeal, and 
which are not in violation of appellant’s 
supersedeas bond: Van Siclen v. Muir, 44 
Wash. 361. 


What are suits in equity, within this 
section: See 1 Remington's Digest, p. 84, 
§ 23; Fenton v. Morgan, 16 Wash. 30; 
Trumbull v. Jefferson County, 37 Wash. 
604; Griffith v. Maxwell, 20 Wash. 403; 
State ex rel. Dudley v. Daggett, 28 Wash. 
1 (said to be overruled in State ex rel. 
Plaisie v. Cole, 40 Wash. 474, and State 
ex rel. Ide v. Coon, 40 Wash. 682; Ben- 
nett v. Thorne, 36 Wash. 253; Horrell v. 
California etc. Assn., 40 Wash, 531; Spo- 
kane v. Smith, 37 Wash. 583. 


What are actions at law, for the re- 
covery of money: See 1 Remington’s Di- 
gest, p. 85, $ 24; Barto v. Seattle etc. R. 
Co., 28 Wash. 179; Tom v. Sayward, 5 
Wash. 383; Chapin v. Kenoyer, 12 Wash. 
536; Durand v. Simpson Logging Co., 21 
Wash. 21; Garneau v. Port Blakely Mill 
Co., 20 Wash. 97; Durk v. Scully, 41 
Wash. 357. 


When is an action “civil” and not crim- 
inal, within this section: See 1 Reming- 
ton’s Digest, p. 85, $ 25; State ex rel. Ol- 
son v. Allen, 14 Wash. 684; State ex rel. 
Geiger v. Geiger, 20 Wash. 181; State v. 
Murrey, 30 Wash. 383; In re Garfinkle, 
37 Wash. 650. 


When is the validity of statutes or or- 
dinances involved: See 1 Remington’s Di- 
gest, p. 86, $ 26; Doty v. Krutz, 13 Wash. 
169; Jacobs v. Puyallup, 10 Wash. 384; 
Huber v. Brown, 17 Wash, 4; Shook v. 
Sexton, 37 Wash. 509. 


§ 5. SUPERIOR COURT—ELECTION OF JUDGES, TERMS OF, 


ETC.—There shall be in each of the organized counties of this state a superior 
court, for which at least one judge shall be elected by the qualified electors of 
the county at the general state election: Provided, That until otherwise 
directed by the legislature one judge only shall be elected for the counties of 
Spokane and Stevens; one judge for the county of Whitman; one judge for 
the counties of Lincoln, Okanogan, Douglas, and Adams; one judge for the 
counties of Walla Walla and Franklin; one judge for the counties of Colum- 
bia, Garfield, and Asotin; one judge for the counties of Kittitas, Yakima, and 
Klickitat; one judge for the counties of Clark, Skamania, Pacific, Cowlitz, 
and Wahkiakum; one judge for the counties of Thurston, Chehalis, Mason. and 
Lewis; one judge for the county of Pierce; one judge for the county of King; 
one judge for the counties of Jefferson, Island, Kitsap, San Juan, and Clallam; 
and one judge for the counties of Whatcom, Skagit, and Snohomish. In any 
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eounty where there shall be more than one superior judge, there may be as 
many sessions of the superior court at the same time as there are judges thereof, 
and whenever the governor shall direct a superior judge to hold court in any 
county other than that for which he has been elected, there may be as many 
sessions of the superior court in said county at the same time as there are 
judges therein or assigned to duty therein by the governor, and the business 
of the court shall be so distributed and assigned by law, or, in the absence of 
legislation therefor, by such rules and orders of court as shall best promote 
and secure the convenient and expeditious transaction thereof. The judg- 
ments, decrees, orders, and proceedings of any session of the superior court 
held by any one or more of the judges of such court shall be equally effectual 
as if all the judges of said court presided at such session. The first superior 
judges elected under this constitution shall hold their offices for the period of 
three years, and until their successors shall be elected and qualified, and there- 
after the term of office of all superior judges in this state shall be for four 
years from the second Monday in January next succeeding their election, and 
until their successors are elected and qualified. The first election of judges- 
of the superior court shall be at the election held for the adoption of this con- 
stitution. Ifa vacancy occurs in the office of judge of the superior court, the 
governor shall appoint a person to hold the office until the election and qualifi- 
cation of a judge to fill the vacancy, which election shall be at the next succeed- 
ing general election, and the judge so elected shall hold office for the remainder 
of the unexpired term. 


Cf. Cal., VI, 6; Wis., VII, 9. 

Cited in 4 Wash. 717; 15 Wash. 404; 19 
Wash. 21; 20 Wash. 222; 29 Wash. 351; 
42 Wash. 27, 

The intention of the constitution is that 
the regular term of all superior court 
judges shall be uniform both as to duration, 
commencement and ending thereof, hence 
the act (Laws of 1890, p. 346) providing 
for additional judges is void in so far as it 
changed the term of office of judges ap- 
pointed thereunder: State v. Twichell, 4 
Wash. 715. 

This section fixing the judicial districts 
“until otherwise directed by the legisla- 
ture” vests the power in the legislature to 
change the districts: State ex rel. Dustin 


The constitution and laws of this state 
recognize the distinction between the su- 
perior courts and the judges thereof: 
State ex rel. Romano v. Yakey, 43 Wash. 
15. The term “court” is broader than 
the term “judge,” as the former continues 
while the latter may change: Gunderson 
v. Cochran, 3 Wash. 476; Shepard v. Gove, 
26 Wash. 452. 

A judge of the superior court, who has 
been elected to fill an unexpired term, is 
entitled to qualify and take office as soon 
as the result of the election has been de- 
clared, the provision herein as to begin- 
ning of term of office only applying to 
original terms, and not to unexpired 
terms: State ex rel. Linn v. Millett, 20 


v. Rusk, 15 Wash. 403. Wash. 221. 


$ 6. JURISDICTION OF SUPERIOR COURTS.—The superior court 
shall have original jurisdietion in all eases in equity and in all cases at law 
which involve the title or possession of real property, or the legality of any 
tax, impost, assessment, toll, or municipal fine, and in all other cases in which 
the demand or the value of the property in controversy amounts to one hundred 
dollars, and in all criminal eases amounting to felony, and in all cases of misde- 
meanor not otherwise provided for by law; of actions of forcible entry and 
detainer; of proceedings in insolvency; of actions to prevent or abate a nul- 
sance; of all matters of probate. of divorce, and for annulment of marriage; 
and for such special eases and proceedings as are not otherwise provided for. 
The superior court shall also have original jurisdiction in all cases and of all 
proceedings in which jurisdiction shall not have been by law vested exclusively 
in some other court; and said court shall have the power of naturalization and 
to issue papers therefor. They shall have such appellate jurisdiction in cases 
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arising in justices’ and other inferior courts in their respective counties as 


may be prescribed by law. 


days, and their process shall extend to all parts of the state. 


They shall always be open, except on nonjudicial 


Said courts and 


their judges shall have power to issue writs of mandamus, quo warranto, 
review, certiorari, prohibition, and writs of habeas corpus, on petition by or on 


behalf of any person in actual custody in their respective counties. 


Injunc- 


tions and writs of prohibition and of habeas corpus may be issued and served 


on legal holidays and non-judicial days. 


Cf. Cal., VI, 5; Mont., VIII, 11; Nev., 
VI, 6; N. Dak., IV, 103; Tex., V, 8; Wis., 
VII, 8; Wy., V, 10. 

Always open: N. C., IV, 22. 

Cited in 2 Wash. 3; 2 Wash. 545; 2 
Wash. 665; 3 Wash. 62; 3 Wash. 93; 12 
Wash. 439; 14 Wash. 263; 14 Wash. 605; 
15 Wash. 671; 16 Wash. 116; 16 Wash. 
354; 16 Wash. 361; 21 Wash. 162; 24 
Wash. 547; 27 Wash. 83; 27 Wash. 182; 31 
Wash. 13; 31 Wash. 222; 31 Wash. 306; 32 
Wash. 53; 33 Wash. 172; 37 Wash. 260; 43 
Wash. 228; 46 Wash. 405; 47 Wash. 484; 
50 Wash. 655. 

See 1 Remington’s Digest, pp. 720-728, 
$$ 1-45; Id., vol. 2, pp. 1567, 1568, $$ 1-5. 

The superior courts of this state are 
courts of general jurisdiction: State v. 
Jones, 2 Wash. 662, 665. 


They are given by the constitution uni- 
versal original jurisdiction, leaving the leg- 
islature to carve out from that jurisdiction 
the jurisdiction of other courts; they have 
exclusive original jurisdiction of the mat- 
ters enumerated as particularly within 
their “original jurisdiction”: Moore v. Per- 
rott, 2 Wash. 1, 4. 

Under the provision that superior courts 
shall have jurisdiction in all cases in which 
some other court has not been given ex- 
clusive jurisdiction by law, the superior 
courts have concurrent jurisdiction with 
justices of the peace where the sum sued 
for is less than one hundred dollars: State 
ex rel. Shannon v. Hunter, 3 Wash. 92; 
and, under this section, they have juris- 
dietion to issue writs of certiorari in the 
common-law sense: Wilson v. Seattle, 2 
Wash. 543, 545. 

It is manifest, under this section, that it 
was not the intention of the framers of the 
constitution to exclude any sort of manner 
of causes from the jurisdiction of the supe- 
rior court, and it seems that it is authorized 
to enjoin officers of a county, who, in ex- 
cess of their powers, are seeking to create 
a burden on the taxpayers by directing an 
illegal expenditure of public money: Kries- 
chel v. County Commrs., 12 Wash. 428. 

Prohibition will not lie to restrain courts 
having original jurisdiction of cases in 
equity from issuing injunctions in excess 
of their jurisdiction, when there is a com- 
plete remedy by appeal from any final 
judgment that may be rendered bv said 
courts in such cases: State v. Jones, 2 
Wash. 662. 


The superior court has no jurisdiction 
over a contest of election of a city oflicer, 
in the absence of a statute authorizing 
such contest, notwithstanding the provi- 
sions of this section: State v. Superior 
Court, 14 Wash. 604. 

The provision herein giving the superior 
court original jurisdiction in equity and 
special cases not otherwise provided for, 
is not a self-executing extension of juris- 
diction over the contest of the election of 
a city officer: State ex rel. Fawcett v. Su- 
perior Court, 14 Wash. 604. 


The method by which it shall exercise 
its jurisdiction must be conferred by the 
constitution and by legislative authority: 
Howe v. Barto, 12 Wash. 627. The state 
courts have jurisdiction of offenses com- 
mitted by Indians who have severed their 
tribal relations: State v. Williams, 13 
Wash. 335; State v. Howard, 33 Wash. 
250; State v. Smokalem, 37 Wash. 91. And 
they have jurisdiction to determine ques- 
tions between Indians regarding Indian 
lands, when: See Bird v. Winyer, 24 Wash. 
269. 

It is not a valid objection to the juris- 
diction of the superior court that the judge 
was not a resident of the county, the con- 
stitution not requiring a local judge in each 
county: American Bonding Co. v. Dufur, 
49 Wash. 632. Jurisdiction of superior 
courts in probate matters: See Reformed 
Presbyterian Church v. MeMillen, 31 Wash. 
643. There is no probate court in this 
state, but instead one court of general jur- 
isdietion: Filley v. Murphy, 30 Wash. 1. 


The provision herein that the courts 
shall always be open except on nonjudi- 
cial days, and the provision as to issu- 
ance of writs of prohibition, ete., cannot 
be construed as prohibiting the reception 
of a verdict on nonjudicial days: State v. 
Straub, 16 Wash. 111. Under the provi- 
sion herein that courts shall always be 
open except on nonjudicial days, any act 
of a judicial nature performed by a judge 
is, in contemplation of law, done in open 
court, although done at chambers: Peter- 
son v. Dillon, 27 Wash. 78. 

As to jurisdiction in quo warranto to 
determine who is entitled to the office 
of councilman of a city, see Blake v. Mor- 
ris, 14 Wash. 262; State ex rel. Hyland 
v. Peter, 21 Wash. 245. The superior 
courts have coneurrent jurisdiction with 
municipal courts over misdemeanors com- 
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mitted within such cities: State v. Con- 
sidine, 16 Wash. 358. 

An act empowering the courts to re- 
strain by injunction the commission of an 
act not prohibited by any law is not un- 
constitutional for that reason, since the 
effect of the act authorizing injunction 
is substantially to declare the action il- 
legal: Karasek v. Peier, 22 Wash. 419. 

Although terms of court are abolished, 
the provision in a statute as to terms of 
court must be construed as synonymous 
with the “sessions of court,” provided for 
by the rules of the superior courts of the 
state: Krutz v. Batts, 18 Wash. 460. 


The superior courts have no term fixed 
by statute, but are courts of continuous 
session: Coyle v. Seattle Elec. Co., 31 
Wash. 181. 

County commissioners in establishing 
roads exercise quasi legislative authority, 
and the superior court on appeal is not 
authorized to revise or control the deci- 
sion: Selde v. Lincoln County, 25 Wash. 
198. 

It is bevond the power of the federn] 
government to impose any burden on the 
procedure of state courts: Dawson v. Me- 
Carty, 21 Wash. 314. 


§ 7. EXCHANGE OF JUDGES—JUDGE PRO TEMPORE.—The 


judge of any superior court may hold a superior court in any county at the 
request of the judge of the superior court thereof, and upon the request of the 
governor it shall be his duty to do so. A case in the superior court may be 
tried by a judge pro tempore, who must be a member of the bar, agreed upon 
in writing by the parties litigant or their attorneys of record, approved by the 


court, and sworn to try the case. 


Cal., VI, 8; Colo., VI, 12; Ida., V, 11; 
Mont., VIII, 12; N. Dak., IV, 104; Wy., V, 
11, 


Cited in 12 Wash. 172. 

See 2 Remington’s Digest, p. 1569, §§ 
6-8. 

The provision of this section empowering 
the judge of any superior court to hold 
court at the request of the superior judge 


of any county is self-executing: State v. 
Holmes, 12 Wash. 169, 173. 

A visiting judge, in the absence of an 
affirmative showing to the contrary, is pre- 
sumed to possess jurisdiction to discharge 
the duties of judge of the court to which 
he has been called: Id. 

A visiting judge may hold a session of 
court at the request of a resident judge, 
without any request of the governor: 
Hindman v. Boyd, 42 Wash. 17. 


§ 8. ABSENCE OF JUDICIAL OFFICER.—Any judicial officer who 
shall absent himself from the state for more than sixty consecutive days shall 
be deemed to have forfeited his office: Provided, That in cases of extreme 
necessity the governor may extend the leave of absence such time as the neces- 
sity therefor shall exist. 


Cf. Cal., VI, 9; Mont., VIII, 37; Nev., VI, 17. 


§ 9. REMOVAL OF JUDGES, ATTORNEY GENERAL, ETC.—Any 
judge of any court of record, the attorney general, or any prosecuting attorney 
may be removed from office by joint resolution of the legislature, in which 
three-fourths of the members elected to each house shall concur, for incompe- 
tency, corruption, malfeasance, or delinquency in office, or other sufficient cause 
stated in such resolution. But no removal shall be made unless the officer com- 
plained of shall have been served with a copy of the charges against him as the 
ground of removal, and shall have an opportunity of being heard in his defense. 
Such resolution shall be entered at length on the journal of both houses, and on 
the question of removal the ayes and nays shall also be entered on the journal. 


Cf. Cal., VI, 10. 


§ 10. JUSTICES OF THE PEACE.—The legislature shall determine 
the number of justices of the peace to be elected in incorporated cities or towns 
and in precincts, and shall prescribe by law the powers, duties, and jurisdiction 
of justices of the peace: Provided. That such jurisdiction granted by the 
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legislature shall not trench upon the jurisdiction of superior or other courts of 
record, except that justices of the peace may be made police justices of incor- 
porated cities and towns. In incorporated cities or towns having more than 
five thousand inhabitants, the justices of the peace shall receive such salary 


as may be provided by law, and shall receive no fees for their own use. 


See supra, Art. IV, $6. 
Cf. Cal., VI, 11. 


Cited in 2 Wash. 3; 4 Wash. 92, 93; 
15 Wash. 49; 25 Wash. 267; 31 Wash. 306; 
41 Wash. 48. 


See 2 Remington's Digest, 
1663, $$ 1-8. 

This section is self-executing with refer- 
ence to the matter of population, merely 
the matter of fixing salaries being referred 
to the legislature, and the dourts are justi- 
fied in receiving testimony to determine 
the amount of population: Anderson v. 
Whatcom Co., 15 Wash. 47. 

The last clause of this section does not 
apply to justices of the peace in incorpo- 
rated cities containing less than five thou- 
sand inhabitants by the last federal census, 
but which contain more than five thousand 
inhabitants by a census taken pursuant to 
$ 2754 of the Code of 1881: Rhode v. 
Seavey, 4 Wash. 91. 

Justices of the peace have no jurisdic- 
tion under this section, in causes in which 
the demand or value of the property in con- 
troversy is one hundred dollars or more: 
Moore v. Perrott, 2 Wash. 1; and a judg- 
ment rendered for a greater amount is 
void: Id. 

In this case, cause removed to superior 
court held sufficient under Art. XXVII, $ 
5, although amount claimed exceeded con- 
stitutional jurisdiction: Id. 

A justice of the peace has no jurisdiction 
of an action for the recovery of a sum due, 


pp. 1662, 


§ 11. 


and interest thereon, arising on contract 
for payment of money, when the total 
amount claimed is in excess of one hundred 
dollars, inclusive of interest: State ex rel. 
Egbert v. Superior Court, 9 Wash. 369; 
and where a justice of the peace has no 
jurisdiction of the subject matter of an 
action brought before him, the superior 
court cannot acquire any by an appeal 
from the justice: Id. 

A census taken pursuant to the provi- 
sions of $ 2754 of the Code of 1881 is not a 
state census within the meaning of this 
section: Rhode v. Seavey, supra. 

Where two cities have been consolidat- 
ed, thereby making the population of the 
new city more than five thousand, the 
acting justice of the peace of one of the 
cities does not thereby become the justice 
of the peace of the consolidated city, and 
entitled to the salary provided for jus- 
tices in cities of more than five thousand 
population: Whiting v. Collier, 9 Wash. 
412. 

Salary is not fixed for a justice of the 

eace in a city of less than five thousand 
inhabitants during the time after such 
city acquires more than five thousand in- 
habitants: Ogden v. Chehalis County, 41 
Wash. 45. 

Justices having jurisdiction to punish 
misdemeanors have power to punish crim- 
inally persons guilty of creating and main- 
taining nuisances, made misdemeanors; 
State v. Schaffer, 31 Wash. 305. 


COURTS OF RECORD.—The supreme court and the superior 


court shall be courts of record, and the legislature shall have power to provide 
that any of the courts of this state, excepting justices of the peace, shall be 


eourts of record. 
Cf. Cal., VII, 12. 


$ 12. INFERIOR COURTS.—The legislature shall prescribe by law 
the jurisdiction and powers of any of the inferior courts which may be estab- 


lished in pursuance of this constitution. 


See notes to § 1 of this article. 


Cf. Cal., VI, 13. 

The power conferred upon the legislature 
to create additional inferior courts is not 
one of its original, inherent powers, which 
can be delegated by it, but is a delegated 
power which must be exercised in the man- 


ner pointed out, and cannot be again dele- 
gated: In re Cloherty, 2 Wash. 137, 

The legislature being originally vested 
with authority to create police courts, it 
on delegate that power to a city: Id., 
139. 


§ 13. SALARIES OF JUDICIAL OFFICERS—HOW PAID, ETC.— 
No judicial officer, except court commissioners and unsalaried justices of the 
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peace, shall receive to his own use any fees or perquisites of office! The judges 
of the supreme court and judges of the superior courts shall severally, at 
stated times, during their continuance in office, receive for their services the 
salaries prescribed by law therefor, which shall not be increased after their 
election, nor during the term for which they shall have been elected. The sal- 
aries of the judges of the supreme court shall be paid by the state. One-half 
of the salary of each of the superior court judges shall be paid by the state, and 
the other one-half by the county or counties for which he is elected.? In cases 
where a judge is provided for more than one county, that portion of his salary 
which is to be paid by the counties shall be apportioned between or among 
them according to the assessed value of their taxable property. to be determined 
by the assessment next preceding the time for which such salary is to be paid. 
1. Cal, VI, 15; Colo., VI, 18; Ida., V, 2. Cal, VI, 17. 
17; Mont., VIII, 30; Minn., VI, 6; N. Dak., Cited in 47 Wash. 375. 
LV, 99; Nev., VI, 10; N. Y., Rev., VI, 20; 
S. Dak., V, 30; Wy., V, 17. 


§ 14. SALARIES OF SUPREME AND SUPERIOR COURT 
JUDGES.—Each of the judges of the supreme court shall receive an annual 
salary of four thousand dollars ($4,000); each of the superior court judges 
shall receive an annual salary of three thousand dollars ($3.000), whieh said 
salaries shall be payable quarterly. The legislature may increase the salaries 
of the judges herein provided. 


Cf. Cal., VI, 17. 


$ 15. INELIGIBILITY OF JUDGES.—The judges of the supreme 
court and the judges of the superior court shall be ineligible to any other office 
or public employment than a judicial office or employment during the term 
for which they shall have been elected. 


The terms of supreme and superior court judges commence from the second Monday 
in January, and of other state officers on the seeond Monday in January after their 
election and qualification: See §§ 3 and 3 of this article and § 4 of Art. III. 


Cal., VI, 18; Nev., VI, 11; Ind., VII, 16; tion that they impose a public employment 
ef. Wis., VII, 10; Minn., VI, 11. upon judges which is nonjudicial, in viola- 
Cited in 13 Wash. 63. tion of this section: Seanor v. County 
The provisions of §§ 18, 19, Laws of Commrs., 13 Wash. 48, 63. 
1893, page 301, are not open to the objec- 


§ 16. CHARGING JURIES.—Judges shall not charge juries with re- 
spect to matters of fact, nor comment thereon, but shall declare the law. 


As to unlawful comment on the evidence in giving instructions to the jury, see 
notes to § 339, infra, 


Cf., Ark., VII, 23; Cal. VI, 19; Nev., VI, 
12; S. C., IV, 26; Tenn., VI, 9. 

Cited in 3 Wash. 42, 43; 3 Wash. 121; 
4 Wash. 445; 5 Wash. 125; 6 Wash. 487; 
7 Wash. 250; 7 Wash. 341; 7 Wash. 343; 
9 Wash. 333; 13 Wash. 663; 14 Wash. 
680; 15 Wash, 183; 20 Wash. 236; 22 
Wash. 246; 23 Wash. 659; 24 Wash. 653; 
26 Wash. 269; 32 Wash. 66; 35 Wash. 
334; 35 Wash. 569; 36 Wash. 366; 39 
Wash. 202; 41 Wash. 647; 47 Wash. 46; 49 
Wash. 28; 50 Wash. 569. 

See 1 Remington's Digest, p. 801, $$ 
215-217; Id., pp. 949-812, $$ 255-269; 2 Id., 
p. 2739, § 14; Id., pp. 2755-2757, §§ 66-73. 


All remarks and observations as to the 
facts before the jury are positively pro- 
hibited by this provision, and if any such 
are made, the judgment will be reversed, 
unless the appellate court can see that they 
were in no sense prejudicial: State v. Wal- 
ters, 7 Wash. 246; remarks in this case 
held not prejudicial: Id. See, also, Furth 
v. Snell, 13 Wash. 660, 664. 

An incidental allusion to the facts called 
to the court’s attention in determining a 
motion for a nonsuit is not an infringe- 
ment on this prohibition: Patchen v. Parke 
& L. M. Co., 6 Wash. 486; following Blue 
v. MeCabe, 5 Wash. 125. See Waite v. 
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Strand, 9 Wash. 333, 334, language attrib- 
uted to nisi prius judge held violative of 
this provision. 

In passing on a motion for a nonsuit, it 
is not error for the judge to comment on 
the testimony in presence of jury when de- 
fendant has not asked for their withdrawal 
during the consideration of the motion: 
Blue v. McCabe, supra; see Pepperall v. 
City Park Transit Co., 15 Wash. 176, 183. 

It is error under this section to tell the 
jury that there is no dispute in the testi- 
mony on a certain point, or that any fact 
is conclusively proven: Bardwell v. Zieg- 
ler, 3 Wash. 34. 

The statement of the trial judge prelim- 
inary to instructing the jury, that “you 
will be left to determine between the de- 
mands of public justice and the defense of 
the prisoner at the bar,” is not a comment 
that would lead the jury to understand 
that publie justice could demand the con- 
vietion of an innocent person, under any 
eireumstances, or to express an opinion as 
to defendant's guilt or innocence: State v. 
Brooks, 4 Wash. 328. 

A defendant requested the court to 
charge that “the bare possession of stolen 
property, alone, is not sufficient to sustain 
a verdict of guilty,” to which the court 
added, “It is only a circumstance tending 
to show guilt”: Held, not violative of this 
provision: State v. Duncan, 7 Wash. 336. 
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An instruction informing the jury that 
they may consider the relations of the par- 
ties and witnesses, their interest, temper, 
bias, demeanor, intelligence and credibility 
in testifying, does not contravene the pro- 
visions of this section: Klepsch v. Donald, 
4 Wash. 436. 


The fact that the court, in charging the 
jury, rehearses the plaintift’s or defend- 
ant’s theory of the case is not a comment 
on the facts in violation of the constitu- 
tional inhibition: Binnian v. Jennings, 14 
Wash. 677, 680. 


Remarks and conduct of judge during 
the trial, when not unlawful comment, un- 
der this section: Patchen v. Parke & Lacy 
Machinery Co., 6 Wash. 486; Earles v. 
Bigelow, 7 Wash. 581; Livesley v. Pier, 
11 Wash. 268; State v. Burns, 19 Wash. 
52; State v. Crotts, 20 Wash. 245; Knox v. 
Fuller, 23 Wash. 34; State v. Surry, 2 
Wash. 655; Miller v. Dumon, 24 Wash. 
648; Koontz v. Koontz, 25 Wash. 336; 
Myrberg v. Baltimore € S. M. XR. Co., 25 
Wash. 364; Shoemaker v. Brvant Lumber 
ete. Co., 27 Wash. 637; Nunn v. Jordan, 
31 Wash. 506; Halverson v. Seattle Flee- 
trie Co., 35 Wash. 600; Cummings v. Weir, 
37 Wash. 42; Irwin v. Buffalo Pitts Co., 
39 Wash. 346; Patten v. Auburn, 41 Wash. 
644, 


§ 17. ELIGIBILITY OF JUDGES.—No person shall be eligible to the 
office of judge of the supreme court or judge of a superior court unless he shall 
have been admitted to practice in the courts of record of this state or of the 


territory of Washington. 


Cal., VI, 23; Colo., VI, 10; Mont., VIII, 10; N. Dak., IV, 94; S. Dak., V, 10; Wy. 


V, 10. 


§ 18. SUPREME COURT REPORTER.—The judges of the supreme 
court shall appoint a reporter for the decisions of that court, who shall be 


removable at their pleasure. 
prescribed by law. 


He shall receive such annual salary as shall be 


Cf. Ala., VI, 22; Ark., VII, 7; Cal., VI,21; Kan., III, 4; Neb., VI, 8; S. C., IV, 7. 


$ 19. JUDGES MAY NOT PRACTICE LAW.—No judge of a court 
of record shall practice law in any court of this state during his continuance 


in office. 


Ala., VI, 20; Cal., VI, 22; Colo., VI, 18; Mont., VIII, 31; N. Dak., IV, 117; 8. Dak. 


V, 31; Wy., V, 25. 


, 


$ 20. DECISIONS, WHEN TO BE MADE.—Every case submitted to 


a judge of a superior court for his decision shall be decided by him within 
ninety days from the submission thereof: Provided, That if within said period 
of ninety days a rehearing shall have been ordered, then the period within 
which he is to decide shall commence at the time the cause is submitted upon 
such a rehearing. 


Cf. Cal., VI, 24. 
Cited in 33 Wash. 202, 


The failure of a judge to decide a case 
within ninety days from its submission, as 
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required by this section, does not render 
the judgment void for want of jurisdic- 
tion: Demaris v. Barker, 33 Wash. 200. 
The entry of a judgment some six months 
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section, where the decision of the court 
was in fact given orally at the close of 
the trial: West Phila. Title & T. Co. v. 
Olympia, 19 Wash. 150. 


after its rendition is not void under this 


$ 21. PUBLICATION OF OPINIONS.—The legislature shall provide 
for the speedy publication of opinions of the supreme court, and all opinions 
shall be free for publication by any person. 


Cf. Cal., VI, 16; N. Y., Bev., VI, 21; Wis., VII, 21. 


$ 22. CLERK OF SUPREME COURT.—The judges of the supreme 
court shall appoint a clerk of that court, who shall be removable at their pleas- 
ure, but the legislature may provide for the election of the clerk of the supreme 
court and prescribe the term of his office. The clerk of the supreme court shall 
receive such compensation by salary only as shall be provided by law. 


Cf. Cal., VI, 14; Colo., VI, 9; Fla., VI, Mont., VIII, 9; N. Dak., IV, 93; S. Dak., 
19; Ida., V, 15; Md., V, 9; Mich., X, 3; V, 12; W. Va., VII, 5; Wy., V, 9. 


$ 23. COURT COMMISSIONERS.—There may be appointed in each 
county, by the judge of the superior court having Jurisdiction therein, one or 
more court commissioners, not exceeding three in number, who shall have 
authority to perform like duties as a judge of the superior court at chambers, 
subject to revision by such judge, to take depositions and to perform such other 
business connected with the administration of justice as may be prescribed by 
law. 


Cf. Cal., VI, 14. 

Cited in 27 Wash. 83; 44 Wash. 616; 49 
Wash. 317. 

A court commissioner has power to try 
causes in which a jury is not required, 
and to enter judgment, which stands as 
the final judgment of the court, when no 
proceedings are instituted for its review 
in the court below: Peterson v. Dillon, 27 


Wash. 78. A court commissioner has no 
power to take the arraignment of a prison- 
er, accept a plea of guilty, and render 
judgment: State v. Philip, 44 Wash. 615. 
This section cannot be limited by the 
act of the legislature to superior courts 
in counties having a resident judge: How- 
ard v. Hansen, 49 Wash. 314, 


§ 24. RULES FOR SUPERIOR COURTS.—The judges of the superior 
courts shall, from time to time, establish uniform rules for the government of 


the superior courts. 


Cf, Tex., V, 25. 

The court has no power to establish 
rules which would have the effect of ex- 
tending the statutory period within which 
amendments may be proposed to a state- 
ment of facts: Warburton v. Ralph, 9 


§ 25. 


Wash. 537. The court has a right, for 
good reasons, to suspend its own rules: 
Washington Bank of Walla Walla v. Horn, 
24 Wash. 299. A rule of court is not a 
law: Nichols v. Gritlin, 1 W. T. 374, 


REPORTS OF SUPERIOR COURT JUDGES.—Superior judges 


shall, on or before the first day of November in each year, report in writing 
to the judges of the supreme court such defects and omissions in the laws as 
their experience may suggest, and the judges of the supreme court shall, on 
or before the first day of January in each year, report in writing to the gov- 
ernor such defects and omissions in the laws as they may believe to exist. 


Colo., VI, 27; Ida., V, 25. 


$ 26. CLERK OF THE SUPERIOR COURT.—The county clerk shall 
be, by virtue of his office, clerk of the superior court. 
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§ 27. STYLE OF PROCESS.—The style of all process shall be ‘‘The 
State of Washington,’’ and all prosecutions shall be conducted in its name and 


by its authority. 


Cal., VI, 20; Colo., VI, 30; Mont., VIII, 
27; Nev., VI, 13; N. Dak., IV, 97; S. Dak., 
V, 38; Wy., V, 15. 

Cited in 14 Wash. 240; 19 Wash. 41; 20 
Wash. 491. 

A prosecution for the violation of a 
town ordinance may be brought in the 
name of the state, notwithstanding the 
provisions of a statute that such prosecu- 


tion shall be in the name of the “People 
of the State of Washington”: State v. 
Fountain, 14 Wash. 236. Or may be 
brought in the name of the municipality: 
Seattle v. Chin Let, 19 Wash. 38. It is 
not error to admit in evidence a void war- 
rant not running in the name of the state: 
State v. Symes, 20 Wash. 484. 


§ 28. OATH OF JUDGES.—Every judge of the supreme court, and 


every judge of a superior court shall, before entering upon the duties of his 
office, take and subscribe an oath that he will support the constitution of the 
United States and the constitution of the state of Washington, and will faith- 
fully and impartially discharge the duties of judge to the best of his ability, 


which oath shall be filed in the office of the secretary of state. 


Cf. U. S., VI, 3; Ala., XV, 1; Ark., XIX, 
20; Cal., XX, 3; Colo., XII, 8; Conn., X, 1; 
Del., VIII; IN., IV, 5; Ia., XI, 5; Ind, 
XV, 4; Ky., 228; La., 148; Me., IX, 1; 
Minn., IV, 20; Md., I, 6; Mass., VI, 1; 
Mich. XVI, 1; Mo., IV, 15; Miss., 155; 


Neb., XIV, 1; N. J., IV, 8; Nev., XV, 2; 
N. H., I, 84; N. Y., XII, 1; N. C., Il, 24; 
Ohio, XV, 7; Or., XV, 3; Pa., VIT, 1; R. I. 
IX, 3; S. C., IT, 30; Tex., XVI, 1; Tenn, 
X, 2; Vt., II, 29; Va., III, 6; W. Va., VI, 
16; Wis., IV, 23. 


ARTICLE V. 
IMPEACHMENT. 
$ 1. IMPEACHMENT—POWER OF AND PROCEDURE.—The 


house of representatives shall have the sole power of impeachment. 


The con- 


currence of a majority of all the members shall be necessary to an impeach- 


ment. 


All impeachments shall be tried by the senate, and when sitting for 


that purpose, the senators shall be upon oath or affirmation to do justice accord- 


ing to law and evidence. 


When the governor or lieutenant governor is on 
trial, the chief justice of the supreme court shall preside. 


No person shall be 


convicted without a concurrence of two-thirds of the senators elected. 


Cf. U. S. Const., I, 3 (6); Ark., XV, 2; 
Cal., IV, 17; Colo., XIII, 1; Conn., IX, 1-2; 
Del., V, 1; Fla., III, 29; Ga., III, 5 (3-5); 
M1, IV, 24; Kan, II, 27; La. V, 196 
et seq.; Mont., V, 16; Me., IV, Pt. II, 7; 
Md., III. 26; Mass., Pt. II, 8; Mich., XII, 
1, 2; Minn., IV, 14; Miss., IV, 49; Mo., 
VII, 2; Neb., III, 14; Nev., VII, 1; N. 


Dak., XIV, 194-195; N. H. Senate, 38; 
N. Y., Rev., VI, 13; N. C., IV, 3, 4; Ohio, 
II, 23; R. I., XI, 1-2; S. C., VIT, 1-2; S. D., 
XVI, 1-2; Tenn., V, 1-2; Tex., XV, 1, 2, 3; 
Vt. Amend., Art. VII; Wy., IIT, 17, 

Ala.. IV, 24; Ia., III, 19; Ky., 66-68; 
Pa., VI, 1-2; Va., V, 16. 


§ 2. OFFICERS LIABLE TO.—The governor and other state and 


judicial officers, except Judges and justices of courts not of record, shall be 
liable to impeachment for high crimes or misdemeanors, or malfeasance in 
office, but judgment in such eases shall extend only to removal from office and 
disqualification to hold any office of honor, trust, or profit in the state. The 
party, whether convicted or acquitted, shall, nevertheless, be liable to prosecu- 
tion, trial, judgment, and punishment according to law. 

Ala., VII, 4; Ark., XII, 1; XV, 1; Cal, III, 20; Kan., II, 28; Ky., V, 3; La., 96, 
TV, 18; Colo., XIII, 2; Conn., IX, 3; Del, 97; Minn., XIII, 1; Mo., VIT, 1, 2; Mont, 
V, 2; Fla. Amend., 229; Ga., III, 2; Ia, V, 17; Nev., VII, 2; N. Dak., XIV, 196; 
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N. Y., Rev., VI, 13; Ohio, TI, 24; Pa., VI, 
3; R. I., XI, 3; S. C., VII, 3; S. Dak., 
XVI, 3; Tenn., V, 4; Tex., XV, 2, 4; Wy., 
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Impeachments under this article are lim- 
ited to superior state officers, of the execu- 
tive and judiciary departments: State v. 


III, 18. 


Smith, 6 Wash. 496, 498. See note to next 
Cited in 6 Wash. 497. 


section. 


8 3. REMOVAL FROM OFFICE.—All officers not liable to impeach- 
ment shall be subject to removal for misconduct or malfeasance in office, in 
such manner as may be provided by law. 

Ala., VI, 2; Cal., IV, 18; Colo., XIII, 3; 
Fla. Amend., II, 29; Ia., III, 20; Minn., 
XIII, 2; Mont., V, 18; Nev., VII, 4; N. 


Cited in 6 Wash. 498; 8 Wash. 417; 19 
Wash. 332. 


Capitol commissioners appointed bv the 


SN > , governor are not liable to impeachment 
Dony EY NOC Ba aks: ZN, 27 Shen and therefore may be removed by the gov- 


V, 5; Tex, XV, 7; W. Va., IV, 6; Wy., III, ernor under 86938, infra: State ex rel. 
19. MeReavy v. Burke, 8 Wash. 412, 417. 


ARTICLE VI. 
ELECTIONS AND ELECTIVE RIGHTS. 
§ 1. QUALIFICATIONS OF ELECTORS.—All male persons of the 


are of twenty-one years or over, possessing the following qualifications. shall 
be entitled to vote at all elections: They shall be citizens of the United States; 
they shall have lived in the state one year, and in the county ninety days, and 
in the city, town, ward or precinct thirty days immediately preceding the elee- 
tion at which they offer to vote; they shall be able to read and speak the 
English language: Provided, That Indians not taxed shall never be allowed 
the elective franchise: And further provided, That this amendment shall not 
effect [affect] the right of franchise of any person who is now a qualified 
elector of this state. The legislature shall enact laws defining the manner of 
ascertaining the qualifications of voters as to their ability to read and speak 
the English language, and providing for punishment of persons voting or 


registering in violation of the provisions of this section. 


This section is amended. See 2d amendment, infra. 


See U. S., XIV, Amend.; cf. Ala., VIII, 


1; Ark., III, 1; Cal., II, 1; Colo., VII, 1; 
Conn., VI, 1-3; Amends. VIII, IX; Del., 
IV, 1; Fla., VI, 1; Ga., II, 2 (1-2); Ida., 
VI, 2; IN., VII, 1; Ind., II, 2; Ia., II, 1; 
Kan., V, 1, 2; Ky., 145; La., 185; Me., II, 
1; Mass. Amend., XIII; Mich., VII, 1; 
Amend., VII; Minn., VII, 1, 2; Miss., XII, 
241; Mo., VIII, 2, 9, 10; Mont., IX, 2; 
Neb., VII, 1; Nev., II, 1; N. H., Pt. II, 
27; N. J., II, 1, 2; Amend., 75; N. Y., 
Rev., II, 1; N. Dak., V, 121; Amend. N. C., 
VI, 1, 5; Ohio, V, 1, 4; Or., II, 2, 3, 6; 
Pa., VIII, 1; R. I., II, 1, 2; S. C., VII, 2; 
S, Dak., VII, 1; Tenn., IV, 1; Tex., VI, 1, 
2; Vt. II, 18; Va., III, 1, Amend.; W. Va., 
IV, 1; Wis., III, 1, 2; Wy., VI, 2. To be 
able to read: Wy., VI, 9. Educational 
qualification may be prescribed: Colo., VII, 
3 


Cited in 8 Wash. 65; 12 Wash. 382; 13 
Wash. 150; 13 Wash. 362; 13 Wash. 707; 
42 Wash. 32. 

The right to vote in this state at any 
election, general or special, resides in those 


possessing the qualifications prescribed in 
this section, subject only to compliance 
with such reasonable provisions respecting 
registration and regulating the exercise of 
the right as the legislature may provide: 
Stallcup v. Tacoma, 13 Wash. 141, 151. 

A provision, direeting that votes not in- 
dorsed by initials of an election officer 
shall not be counted, is in conflict with 
this section of the constitution, entitling 
all male persons having certain qualifica- 
tions to vote at all elections, as annulling 
the voter’s right without fault on his part: 
Mover v. Van de Vanter, 12 Wash. 377. 

Persons of either sex may hold the office 
of county superintendent of schools with- 
out any violation of the constitution; and 
it is within the province of the legislature 
to provide that a person of either sex mav 
hold such office: Russell v. Guptil, 13 
Wash. 361, 362; Holmes € Bull F. Co. v. 
Hedges, 13 Wash. 696, 707. Section 3050, 
Code 1881, superseded: Russell v. Guptill, 
13 Wash. 362, 
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$ 2. SCHOOL ELECTIONS—FRANCHISE, HOW EXTENDED.— 
The legislature may provide that there shall be no denial of the elective fran- 


chise at any school election on account of sex. 


See note to last section. 


Ida., VI, 2; Mont., IX, 10; N. Dak., V, 
128; S. Dak., VII, 9 

Cited in 13 a 362; 13 Wash. 707. 

This section of the constitution confers 


the elective franchise upon women to vote 
at school elections who are otherwise eligi- 
ble: Holmes € Bull F, Co. v. Hedges, 13 
Wash. 696, 707. 


$ 3. WHO DISQUALIFTED.—All idiots, insane persons, and persons 
convicted of infamous crime unless restored to their civil rights, are excluded 
from the elective franchise. 
Cf. Ala., VII, 3; Ark., III, 5; Cal., IT, 1; 
Ga., IL, 1 (2); Ida., VI, 3; IN., VII, 7; Ia. 
II, 5; La., 187; Miss,, XII, 241; Mont., IX, 


8; Neb., VIII, 2; Nev., II, 1; N. Dak., v, 
127; Ohio, V, 6; Or., IL, 3; S. Dak., VII, 8; 


Va., II, 1; Wy., VI, 6. Crime: Ark., III, 
6; Ida., VI, 3; IN., VII, 7; Ind., IT, 8; Ia., 
II, 1; Mont. IX, 2 2 N. Dak., Y, 127; S. 
Dak., VII, 8; Tenn., IV, 2, 

Cited in 13 Wash. 362. 


, 


$ 4. RESIDENCE, CONTINGENCIES AFFECTING.—For the pur- 
pose of voting and eligibility to office, no person shall be deemed to have gained 
a residence by reason of his presence, or lost it by reason of his absence, while 
in the civil or military service of the state or of the United States, nor while a 
student at any institution of learning, nor while kept at public expense at any 
poorhouse or other asylum, nor while confined in publie prison, nor while 
engaved in the navigation of the waters of this state or of the United States, 
or of the high seas. 

Ala., I, 32; Cal., II, 4; Colo., VII, 4; Ida., 
VI, 5; IN., VII, 4; Ind., II, 4; Kan., V, 3; 
Ky., 116; La., 193; Mich., VII, 5; Minn, 
VII, 3; Mo., VIII, 7; Mont., IX, 3; Neb., 
VII, 3; Nev., Il, 2, 3; N. Y., Rev., II, 3; 


N. Dak., V, 125, 126; Ohio, V, 5; Or., IT, 4; 
Pa., VIII, 6, 13; °S. C., VIII, 4; S. Dak., 
VII, 6, 7; Wis., III, 4; Wy., VI, 7 

Cited in 13 Wash. 362; 51 Wash. 506. 


§ 5. VOTER—WHEN PRIVILEGED FROM ARREST.—Voters shall, 
in all cases except treason, felony, and breach of the peace, be privileged from 
arrest during their attendance at elections and going to and returning there- 
from.! No elector shall be required to do military duty on the day of any 
election except in time of war or public danger.’ 


1. Cf. Ala., VIII, 4; Ark., III, 4; Cal., 
II, 2; Colo., VII, 5; "Conn., vi, 8; Del., IV, 
2; Ga., II, 3 (1) IlL, VII, 3; "Ind., II, 12; 
Ia., IL, 2; Kan., V, 7; Ky., 149; La., "189; 
Me., II, 2; Mich., VII, 3; Miss., IV, 102; 
Mo., VIII, 4; Mont., IX, 4; Neb., VII, 5; 
Obio, V, 3; Or., II, 12; Pa., VIII, 5; S. 


$ 6. BALLOT.—All elections shall be by ballot. 


Dak., VIT, 5; S. C., VIII, 6; Tenn., IV, 3; 
Tex., VI, 5; Wy., VI, 3; W. Va., IV, 3. 

2. Cal., II, 3; Ia., II, 3; Mont., IX, 5; 
Me., II, 2; Mich., VII, 4; Neb., VII, 5; 
Va., III, 5. 

Cited in 28 Wash. 16, 


The legislature shall 


provide for such method of voting as will secure to every elector absolute se- 
crecy in preparing and depositing his ballot. 


Ballot: Ala., VIII, 3; Ark., III, 3; Cal., 
II, 5; Colo., VII, 8; Conn., VI, T; Del., IV, 
1; Fla., XIV, 5; Ga., IT, 1; IL, VII, 2; 
Ind., IT, 13; Ia., II, 6; Ida., VI, 1; Kan., 
IV, 1; Ky., 147; La., "184; Mont., IX, 1; 
Me., IT, 1; Md., 1 1, 2, 3; Mich., VII, 2; 
Minn., VII, 6; Miss., XII, 240; Mo., VIT, 
2; N. Dak., V, 129; N. Y., Rev., II, 5; 


Neb., VII, 6; Nev., II, 5; N. H., Pt. II, 32; 
N. C., VI, 3; Ohio, V, 2; Pa., VIII, 4; R. I., 
VIII, 2; S. C., VIII, 1; S. Dak., VII, 3; 
Tenn., IV, 4; Tex., VI, 4; Vt., XII, 4; Va., 
Ill, 2; W. Va., IV, 2; Wis., HII, 3; Wy. 
VI, 11. 

Cited in 12 Wash. 382. 
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§ 7. REGISTRATION.—The lecislature shall enact a registration law, 
and shall require a compliance with such law before any elector shall be al- 
lowed to vote: Provided, That this provision is not compulsory upon the legis- 
lature, except as to cities and towns having a population of over five hundred 
inhabitants. In all other cases the legislature may or may not require regis- 
tration as a prerequisite to the right to vote, and the same system of regis- 
tration need not be adopted for both classes. 
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Cf. Fla., VI, 2; Ga., II, 2; Ky., 147; La., 
186; Mont., IX, 9; Md., I, 5; Mo., VIII, 
5; Miss., XII, 242; N. C., VI, 2; Nev., II, 
6; N. Y., Rev., II, 4; S. Dak., VU, 3; S. 


The mere failure or neglect of the legis- 
lature to make any provision for registra- 
tion does not operate to deprive those hav- 
ing the constitutional qualifications from 


C., VIII, 3; Wy., VI, 13. 
Cited in 13 Wash. 145, 


$ 8. ELECTIONS, TIME OF HOLDING.—The first election of county 
and district officers not otherwise provided for in this constitution, shall be 
on the Tuesday next after the first Monday in November, eighteen hundred 
‘and ninety, and thereafter all elections for such officers shall be held biennially 
on the Tuesday next succeeding the first Monday in November. The first 
election of all state officers not otherwise provided for in this constitution, 
after the election held for the adoption of this constitution, shall be on the 
Tuesday next after the first Monday in November, eighteen hundred and 
ninety-two, and the elections for such state officers shall be held in every 
fourth year thereafter on the Tuesday succeeding the first Monday in Novem- 
ber. 
See infra, Art. XXVII, § 14, and notes. 
Cited in 4 Wash. 717; 4 Wash. 720; 5 


exercising the elective franchise: Stallcup 
v. Tacoma, 13 Wash. 141, 151. 


Washington territory has been thereby ab- 


Wash. 460, 461; 9 Wash. 532; 16 Wash. 
573. 


A judge of the superior court is a “state 
officer” within the contemplation of this 
section: State v. Twichell, 4 Wash. 715. 


Under this section and § 14 of the 
“Schedule,” the term of office of county 
officers is for two years, commencing on 
the second Monday of January next suc- 
ceeding their election; and the act of Feb. 
4, 1886, prescribing the tenure of office in 


rogated: McMurray v. Hollis, 5 Wash. 458. 

The act of Mar. 26, 1890 (p. 317), pro- 
viding that counties shall be divided into 
commissioners’ districts and county com- 
missioners elected therein, and the act of 
Feb. 28, 1891 (p. 116), fixing the term of 
office of such commissioners, does not vio- 
late this section, providing that the elec- 
tion of county and district officers must be 
held biennially, as such section must be 
construed with Art. XI, § 5: State ex rel. 
Hays v. Twichell, 9 Wash, 530. 


ARTICLE VII. 
REVENUE AND TAXATION. 


$ 1. ANNUAL STATE TAX.—Al property in the state not exempt 
under the laws of the United States, or under this constitution, shall be taxed 
in proportion to its value, to be ascertained as provided by law. The legisla- 
ture shall provide by law for an annual tax sufficient, with other sources of 
revenue, to defray the estimated ordinary expenses of the state for each fiscal 
year. And for the purpose of paying the state debt. if there be any, the 
legislature shall provide for levying a tax annually, sufficient to pay the annual 
interest and principal of such debt within twenty years from the final passage 
of the law creating the debt. 
Cf. Ark., XI, 1; Cal., XTIT, 1; Ida., VII, 
2-111, IN, 1; La., 203; Miss., TV, 112; Mo., 
X, 4; Mich, XIV, 12; Mont, XIL, 1; 
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Mass., IL, 1, 1, 4; Me., IX, 8; Neb., IX, 
1: N. Dak, XI, 174; NJ, TV, 7 (12); 
Or., IX, 1; 8. C, I, 36; S. Dak, XI, 1; 
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Tex., VIII, 1; Va, X, 1; W. Va, X, 1; 
Wy., XV, 4 

Cited in 3 Wash. 304; 17 Wash. 12; 18 
Wash. 252; 20 Wash. 678; 21 Wash. 54; 
21 Wash. 554; 23 Wash. 77; 28 Wash. 
100; 29 Wash. 163; 30 Wash. 445; 35 
Wash. 31; 39 Wash. 179; 45 Wash. 639; 50 
Wash. 173, 


See 2 Remington’s Digest, pp. 2663-2677, 
$$ 1-66; Id., p. 2708, §§ 185-188. 


Laws 1897, page 139, $ 5, providing for 
exemption from taxation of personal prop- 
erty to a certain amount, is in conflict 
with this and the next section: State ex 
rel. Chamberlain v. Daniel, 17 Wash. 111. 

The power to impose and the method of 
collecting taxes rest in the discretion of 
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the legislature, and the expediency there- 
of will not be questioned by the courts: 
Nathan v. Spokane County, 35 Wash. 26. 

The absence of specially delegated pow- 
er to tax inheritances is not to be con- 
strued as a restriction on the legisiative 
power to provide such a tax: State v. 
Clark, 30 Wash. 439, 

Franchises, being a species of personal 

roperty, are taxable under thi3 section: 

ommercial Elec. L. & P. Co. v. Judson, 21 
Wash. 49. 

The title of Laws 1901, page 67, which 
is confined to the taxation of “inherit- 
ances,” is sufficiently broad to include a 
tax on the right of succession by a will 
as well as by operation of law: In re 
White’s Estate, 42 Wash. 360. 


$ 2, TAXATION—UNIFORMITY AND EQUALITY—EXEMP- 
TION.—The legislature shall provide by law a uniform and equal rate of 
assessment and taxation on all property in the state, according to its value in 
money, and shall prescribe such regulations by general law as shall secure a 
just valuation for taxation of all property, so that every person and corporation 
shall pay a tax in proportion to the value of his, her, or its property: Pro- 
vided, That a deduction of debts from credits may be authorized: Provided 
further, That the property of the United States, and of the state, counties, 
school districts, and other municipal corporations, and such other property as 
the legislature may by general laws provide, shall be exempt from taxation. 


This section is amended. See 3d amendment, infra, 
See notes and references to preceding section. 


Cf. Ark., XVI, 5; Cal., XIII, 1; Colo, X, 
3; Fla., IX, 1; Ga., VII, 2 (1); Ind, X, 1; 
Ida., VII, 5; Kan., XI, 1; La., 203; Mich., 
XIV, 2; Minn., IX, 1, 3; Mont., XII, 1 and 
11; Mo., X, 3; Miss., IV, 112; N. Dak., XI, 
176; N. Car., V, 3; N. J., IV, 7, 12; Nev., 
X, 1; Or., I, 32, IX, 1; Ohio, XII, 2; Pa. 
IX, 1; S. C., IX, 1; Tex., VIII, 1; Tenn., 
II, 28; Va., X, 1; Wy., XV, 2; Wis., VIII, 
1; W. Va., X, 1; U. S. Rev. Stats., 1924. 

Cited in 5 Wash. 146; 6 Wash. 254; 7 
Wash. 107; 7 Wash. 271; 8 Wash. 549; 14 
Wash. 267; 17 Wash. 112; 17 Wash. 452; 
18 Wash. 253; 18 Wash. 276; 20 Wash. 
152; 20 Wash. 683; 21 Wash. 101; 21 
Wash. 554; 28 Wash. 258; 29 Wash. 164; 
30 Wash. 445; 35 Wash. 483; 37 Wash. 16; 
44 Wash. 66; 44 Wash. 468; 48 Wash. 482; 
49 Wash. 173; 50 Wash. 173; 50 Wash. 
177. 

Our constitution requires uniform and 
equal taxation; and whether there is such 
uniformity and equality according to value 
must be a judicial question: Whatcom 
County v. Fairhaven L. Co., 7 Wash. 101, 
107, 

A set of abstract books is personal prop- 
erty, and the subject of assessment and 
taxation under this section: Booth € Han- 
ford Abstract Co. v. Phelps, 8 Wash. 549. 

Officers of a national bank may be com- 
pelled to exhibit to a county assessor a list 
of names and residences of all stockholders 
in the bank, with the number of their 


shares, as required by $5210, U. S. Rev. 
Stats.: Paul v. McGraw, 3 Wash. 296; Paul 
v. Chapin, 3 Wash. 433. 


School districts are, within the contem- 
plation of the constitution, municipal cor- 
porations: Maxon v. School Dist., 5 Wash. 
142; Board of Directors v. Peterson, 4 
Wash, 147; State v. Grimes, 7 Wash. 270, 
212. 

Municipal corporations are subject to the 
constitutional requirement that assess- 
ments and taxation shall be uniform and 
equal, etc., but are not restricted, except 
by their charters, as to the time of mak- 
ing assessments or of the collection of 
taxes, or the instrumentalities or agencies 
used therein: State v. Carson, 6 Wash. 250, 
254. 

The act of 1883 (Laws 1883, p. 64), pro- 
viding for taxing “gross earnings” of rail- 
road companies, was not repugnant to 
§ 1924 of the organie act, requiring all 
taxes to be equal and uniform, etc.: C. & 
P. S. Ry. Co. v. Chilberg, 6 Wash. 612. 

Statutes exempting persons and prop- 
erty from taxation are to be strictly con- 
strued; and exemptions are not to be ex- 
tended by judicial construction to prop- 
erty other than that expressly designated 
by law: Thurston Co. v. Sisters of Charity, 
14 Wash. 264, 267. 

The legislature conld exempt under this 
provision the property of any person or 
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corvoration from taxation, but could not 
establish a dierent rule of taxation as to 
any other class of property from that im- 
posed upon other classes: Id. 

The assessment of mortgages at their 
par value and lands and other property at 
one-fourth or one-fifth their cash value, is 
in violation of the organic act (§ 1924, 
U. S. Rev. Stats.): Andrews v. King Co., 1 
Wash. 46. 

An assessment upon property for local 
improvements is not a tax within the 
meaning of this section, requiring all taxes 
to be uniform and according to value: 
Austin v. Seattle, 2 Wash. 667; Seanor v. 
County Commrs., 13 Wash. 48; State ex 
rel. Olmstead v. Mudgett, 21 Wash. 99. 
And such assessments are not in conflict 
with the organic act (Rev. Stats. U. 8., 
§ 1924): Spokane Falls v. Browne, 3 
Wash. 84. Assessment of property in local 
district for the benefit of improvements 
has nothing to do with taxation: Board 
of Directors v. Peterson, 4 Wash. 147. 

Neither subsequent legislative construc- 
tion nor acquiescence for any length of 
time cun afiect the meaning of the consti- 
tutional enactment: State ex rel. Cham- 
berlain v. Daniel, 17 Wash. 111. 

The provision of the statute for issu- 
ance of certificates of delinquency, which 
shall draw fifteen per cent interest does 
not violate this section as to uniformity 
of taxation: State ex rel. American Sav. 
Union v. Whittlesey, 17 Wash. 447. 

Laws 1897, page 77, requiring the coun- 
ty treasurer to collect assessments for 
street improvements, does not violate the 
provision for uniform taxation: State ex 
rel. Olmstead v. Mudgett, 21 Wash. 99, 

Laws 1907, page 69, § 1, exempting 
monevs from taxation, violates the con- 
stitutional requirement that all property 
be taxed: State ex rel. Wolfe v. Parnien- 
ter, 50 Wash. 164. 

A tax on trades, professions and occu- 
pations is not within the inhibition in re- 
lation to uniformity of taxation: Flect- 
wood v. Reed, 21 Wash. 547; Stull v. De 
Mattos, 23 Wash. 71; Garfinkle, In re, 
37 Wash. 650. 

The requirement of a uniform and equal 
rate of taxation is not a requirement of 
uniform methods of assessments: Pacific 
National Bank v. Pierce County, 20 Wash. 
673. A statute providing for the taxation 
of mining property at the price it would 
bring at “a fair voluntary sale for cash” 
does not violnte this or the next section 
as to uniformity and method of assessing 
corporate pronerty: Eureka Distriet Gold 
Min. Co. v. Ferry County, 23 Wash. 250. 
The deferse of double taxation is not 
available to a defendant unless he first 
shows that he has paid one tax: Heath v. 
McCrea, 20 Wash. 342. Double taxation 
is not invalid unless expressly prohibited: 
Pacific National Bank v. Pierce County, 
20 Wash. 675. Double taxation will not 
be inferred unless necessarily impuscd to 
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carry out the law: Ridpath v. Spokane 
County, 23 Wash. 436; Lewiston Water 
ete. Co. v. Asotin County, 24 Wash. 371. 
Tax on bank shares is not a property tax, 
but an excise tax upon the corporate fran- 
chise: Pacifie National Bank v. Pierce 
County, 20 Wash. 675; Ridpath v. Spokane 
County, 23 Wash. 436. And so is the an- 
nual license fee imposed upon corporations 
doing business in this state: Chehalis 
Boom Co. v. Chehalis County, 24 Wash. 
135. 

A tax upon franchises is not invalid be- 
cause the legislature has not specificaily 
provided a method of ascertaining their 
value: Commercial Elec. L. & P. Co. v. 
Judson, 21 Wash. 49. 


Corporate franchises are taxable under 
the laws of the state: Chehalis Boom Co. 
v. Chehalis County, 24 Wash. 135; Edison 
Elec. Illuminating Co. v. Spokane County, 
32 Wash. 168. 


Franchises may be taxed in connection 
with the tangible property of a corpora- 
tion: Ridpath v. Spokane County, 23 
Wash. 456; Lewiston Water ete, Co. v. 
Asotin County, 24 Wash. 371. 

DEDUCTION OF DEBTS FROM 
CREDITS.—The provision in this section 
authorizing a deduction of debts from 
credits is not in conflict with the 14th 
amendment of the constitution of the Unite) 
States: Newport v. Mudgett, 18 Wash. 271. 
A proviso that debts may be deducted 
from credits in the assessment of prop- 
erty does not recognize debts as property 
within the requirement of the section 
that all property be taxed: State ex rel. 
Wolfe v. Parmenter, 50 Wash. 164. Cred- 
its are not property within the meaning 
of this and the next previous section re- 
quiring all property to be taxed in pro- 
portion to its value by uniform law, and 
providing that the deduction of debts 
from eredits may be authorized, and Laws 
1907, page 69, § 1, exempting the same, 
is valid: State ex rel. Wolfe v. Parmen- 
ter. 50 Wash. 164. Under the laws of 
1893 and 1895 only partnership debts 
could be deducted from the assessed value 
of the credits: Barnes v. Flummerfelt, 
21 Wash. 495, Bank stocks are credits 
within the meaning of this section: Pull- 
man State Bank v. Manring. 18 Wash. 
250; Anderson County v. First Nat. 
Bank, 38 Wash. 255. As to liability of 
shares of stockholders after insolvenev, 
see Baker v. King County, 17 Wash. 622; 
Brame] v. Manring. 18 Wash. 421; Hewitt 
v. Traders’ Bank, 18 Wash. 326. 

Laws 1903, page 290, prescribing a scale 
of fees in probate, based upon the valua- 
tion of the estate is void because not uni- 
form and having no relation to the ser- 
vices rendered: State ex rel. Nettleton v. 
Case, 39 Wash. 177. Laws 1895, page 
105, “migratory stock tax,” is not uncon- 
stitutional on the ground of making a dis- 
tinction between diferent kinds of per- 
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sonal property for the purposes of taxa- 
tion: Wright v. Stinson, 16 Wash. 368. 
Laws 1899, page 295, § 12, the “migra- 
tory stock tax,” is not unconstitutional on 
account of making distinctions as to the 
manner of assessments, but is unconstitu- 
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or reduction from the next regular assess- 
ment corresponding to the portion of the 
year that the goods were in the state: | 
Nathan v. Spokane Count, 35 Wash. 26. 
See Eureka District Gold Min, Co. v. 
Ferry County, 28 Wash. 250. 


tional so far as authorizing an abatement 


§ 3. ASSESSMENT OF CORPORATE PROPERTY.—The legislature 
shall provide by general law for the assessing and levying of taxes on all 
corporation property as near as may be by the same methods as are provided 
for the assessing and levying of taxes on individual property. 


Cf. Ala., XI, 6; Colo., X, 10; Ida. VII, 8; Ia., VIII, 2; Mont., XII, 7; Nev., VIII, 
2; Ohio, XIII, 4; S. C., XII, 2. 


$ 4. NO SURRENDER OF POWER OR SUSPENSION OF TAX 
ON CORPORATE PROPERTY.—The power to tax corporations and cor- 
porate property shall not be surrendered or suspended by any contract or 
grant to which the state shall be a party. 
Cf. Ark., XVI, 7; Cal., XIII, 6; Colo., X, 
9; Ida., VII, 8; La., 205; Mont., XII, 7; 
Me., IX, 9; Mo., X, 2; N. Dak., XI, 178; 


Pa., IX, 3; S. Dak., XI, 3; Tex., VIII, 4; 
Wy., XV, 14. 


§ 5. TAXES, HOW LEVIED.—No tax shall be levied except in pur- 
suance of law; and every law imposing a tax shall state distinctly the object 
of the same, to which only it shall be applied. 


Cf. Mont., XTI, 11. 

Cited in 14 Wash. 381; 17 Wash. 141; 
28 Wash. 45; 30 Wash. 445; 31 Wash. 
146; 36 Wash. 454; 50 Wash, 256. 

There is no limitation, under the consti- 
tution, upon the legislature's making pro- 
vision for levy of taxes by county commis: 
sioners, for payment of obligations thereto- 
fore incurred by the county, as well as 


those to be incurred during the ensuing 
fiscal year: Mason v. Purdy, 11 Wash. 591. 
Funds raised by a county for general 
purposes cannot be applied to the pay- 
ment of assessment for local improve- 
ments: State ex rel. Latimer v. Henry, 
28 Wash. 38. A charge made upon the 
passing of an estate is not a tax on prop- 
erty: State v. Clark, 30 Wash. 459. 


$ 6. TAXES, HOW PAID.—All taxes levied and collected for state 
purposes shall be paid in money only into the state treasury. 


Cf. Mont., XII, 10. 


$ 7. ANNUAL STATEMENT.—An accurate statement of the receipts 
and expenditures of the public moneys shall be published annually in such 
manner as the legislature may provide. 


$ 8 TAX TO COVER DEFICIENCIES.—Whenever the expenses of 
any fiscal year shall exceed the income, the legislature may provide for levying 
a tax for the ensuing fiscal year, sufficient, with other sources of income, to pay 
the deficiency, as well as the estimated expenses of the ensuing fiscal year. 

Cf. Mont., XII, 12; Minn., IX, 2; Nev., 
IX, 2; Or., IX, 6; S. C., IX, 3; S. Dak, 
XI, 1: Wis., VIII, 5; W. Va., X, 5. 

This section has application to matters 


$ 9. SPECIAL ASSESSMENTS OR TAXATION FOR LOCAL IN- 

PROVEMENTS.—The legislature may vest the corporate authorities of cities, 

towns, and villages with power to make local improvements by special assess- 

ment, or by special taxation of property benefited. For all corporate pur- 
87 


of state revenue and expenses, and not to 
those of counties: Mason v. Purdy, 11 
Wash. 591, 593. 
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poses, all municipal corporations may be vested with authority to assess and 
collect taxes, and such taxes shall be uniform in respect to persons and prop- 
erty within the jurisdiction of the body levying the same. 

See reference to Art. VII, § 2, uniformity, etc. 


See notes to Art. XI, $12, 


Ark., XIX, 27; Cal., XI, 19; 111., IX, 9; 
Minn., IX, 1; Neb., LX, 6. 

Corporate authorities” power over taxa- 
tion: Cal., XI, 12; Neb., IX, 7. 

Cited in 2 Wash. 586; 2 Wash. 668, 
670; 4 Wash. 134; 6 Wash. 255; 11 
Wash. 594; 15 Wash. 316; 20 Wash. 63; 
20 Wash. 279; 21 Wash. 554; 25 Wash. 
306; 30 Wash. 446; 35 Wash. 584, 585, 589; 
39 Wash. 180; 40 Wash. 147; 42 Wash. 41; 
42 Wash. 498; 44 Wash. 353, 354; 47 Wash. 
203, 


See 2 Remington's Digest, pp. 2033-2035, 
$$ 169-179. 

This section is identical with the Const. 
of Illinois (Const., $9, Art. IX): Austin 
v. Seattle, 2 Wash. 667, 669; Baker v. 
Seattle, 2 Wash. 576; see notes to $2 of 
this article, 


There is no vested right, either in a mu- 
nicipal corporation or in the citizen, to 
have property assessed in any particular 
way, these matters, like others pertaining 
to such corporations, are entirely within 
legislative control: Heilig v. Puyallup, 7 
Wash. 29. 


The provisions of this section and of 
Art. XI, § 12, do not render invalid the 
act of March 9, 1893 (Laws 1893, p. 167), 
making the assessment-roll of a city of the 
first class the same as that of the county, 
and making the county treasurer ex-officio 
tax collector: State v. Carson, 6 Wash. 
250; compare Baker v. Seattle, 2 Wash. 
510. 

The act of March 9, 1893, entitled “an 
act relating to internal improvements in 
cities, authorizing the issuance and collec- 
tion of bonds upon the property benefited 
by local improvements, and declaring an 
emergency,” is constitutional: Germond v. 
Tacoma, 6 Wash. 365. 


Charging the indebtedness of each of 
the former cities, consolidated under act of 
March 27, 1890, to the property within its 
limits is a regulation in accordance with 
equity and justice, and not forbidden by 
the provisions of this section: DeMattos v. 
New Whatcom, 4 Wash, 127. 

The authority given by the legislature 
to validate certain municipal indebtedness, 
under act of Feb. 26, 1890 (§ 5, p. 225), 
already created in excess of the limit of 
one and one-half per cent, is not a void 
exercise of legislative power, or an at- 
tempt to assess and collect taxes on munic- 
ipal corporations in violation of this sec- 
tion: Baker v. Seattle, 2 Wash. 576. 

Where a municipal corporation has done 
an act beyona its statutory powers, but 
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within the powers competent for the legis- 
lature to have conferred upon it, the act 
may be validated by a curative statute: 
Id., 587. 


The requirement of the organic act, 
§ 1924, refers to general taxation only, and 
not to special assessments for local im- 
provements; §7 of the Charter of Spokane 
Falls (Laws 1886, p. 302), providing that 
“real estate only shall be assessed” for 
local improvements, is, therefore, constitu- 
tional: Spokane Falls v. Brown, 3 Wash. 
84. 

The act relating to diking districts con- 
tained in § 4096, infra, is not unconstitu- 
tional under this section: Hansen v. Ham- 
mer, 15 Wash. 315. 


Laws 1899, page 234, authorizing laying 
of water mains as local improvement is 
valid: Smith v. Seattle, 25 Wash. 300. 
The improvement by the state of its own 
tide lands, lying within the corporate 
limits of a city, does not violate this sec- 
tion: Mississippi Valley Trust Co. v. Se- 
attle & Lake Wash. W. Co., 20 Wash. 272. 


The act authorizing a city to initiate 
special assessments for local improvements, 
which provides that the apportionment of 
the tax shall be made by commissioners ap- 
pointed by the superior court subject to re- 
vision by the court, is not obnoxious to 
this section: In re Westlake Avenue, 40 
Wash, 144. Assessing property for local 
improvements in proportion to the assess- 
ment of the property for general] taxation is 
void: Monk v. Ballard, 42 Wash. 35. 


This section does not restrict the delega- 
tion of legislative power to authorize local 
improvements by special taxation of prop- 
erty benefited, to the corporate authority of 
cities, towns and villages: Hansen v. Ham- 
mer, 15 Wash, 15. 


Section 7685, infra, providing that cities 
of the third class may levy and collect an 
annual street poll tax upon ma.e inhabi- 
tants between certain ages, not members 
of a volunteer fire company, violates this 
section: State v. Ide, 35 Wash. 576. See 
Thurston County v. Tenino Stone Quarries, 
44 Wash. 351. Laws 1905, page 140, au- 
thorizing eities of the third and fourth 
class to impose and collect an annual poll 
tax from male inhabitants over twenty- 
one years of age does not, by reason of 
the exemption of females and minors, 
violate the provisions of this section re- 
quiring uniformity .in city taxes in respect 
to persons and property: Tekoa v. Reilly, 
47 Wash. 202, 

The drainage act of 1895 (§ 4275, in- 
fra) does not violate the provisions of 


Agr. VIII] 


this section in that it imposes upon the 
court and jury the duty of making an as- 
sessment: State ex rel. Matson v. Superior 
Court, 42 Wash. 491. 

Laws 1905, page 84, § 22, in relation to 
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assessments for local improvements, is not 
invalid as delegating the levy of assess- 
ments to the superior court, or to other 
than corporate authorities: Seattle v. Se- 
attle and Montana R. Co., 50 Wash, 132. 


ARTICLE VIII. 
PUBLIC INDEBTEDNESS. 


§ 1. LIMITATION ON STATE DEBT.—The state may, to meet casual 
deficits or failure in revenues or for expenses not provided for, contract debts, 
but such debts, direct and contingent, singly or in the aggregate, shall not at 
any time exceed four hundred thousand dollars ($400,000), and the moneys 
arising from the loans creating such debts shall be applied to the purpose for 
which they were obtained, or to repay the debts so contracted, and to no other 


purpose whatever. 


Cf. Cal., XVI, 1; Colo., XI, 3; Ida., VIIT, 
1; Mont., XIII, 2; N. Dak., XII, 182; N. 
Y., Rev., VII, 2 (identical); S. Dak., XIII, 
2; Wy., XVI, 1. 

Cited in 12 Wash. 542; 
21 Wash. 208. 

This section constitutes an “impassable 
barrier” to the creation of any indebted- 
ness in excess of the limitation for any 
period of time, however brief, or for any 


16 Wash, 572; 


The act of March 22, 1895, creating a 
board of finance, is unconstitutional, under 
the provisions of this section: State v. Mc- 
Graw, 12 Wash. 541. 


School bonds issued against one fund 
and sold to another fund of the state 
do not constitute an increase of indebt- 
edness within the prohibition of this sec- 
tion: State ex rel. Winston v. Rogers, 21 
Wash, 206. 


purpose, however worthy: State v. Mce- 
Graw, 12 Wash. 541, 543. 


$ 2. POWERS EXTENDED IN CERTAIN CASES. —In addition to 
the above limited power to contract debts, the state may contract debts to repel 
- invasion, suppress insurrection, or to defend the state in war, but the money 
arising from the contracting of such debts shall be applied to the purpose for 
which it was raised, and to no other purpose whatever. 
Compare reference to last section. 
N. Y., Rev. VII, 3 (identical). 


§ 3. SPECIAL INDEBTEDNESS, HOW AUTHORIZED.—Except 
the debt specified in sections one and two of this article, no debts shall here- 
after be contracted by or on behalf of this state, unless such debt shall be 
authorized by law for some single work or object to be distinctly specified 
therein, which law shall provide ways and means, exclusive of loans, for the 
payment of the interest on such debt as it falls due, and also to pay ‘and dis- 
charge the principal of such debt within twenty years from the time of the 
contracting thereof. No such law shall take effect, until it shall, at a general 
election, have been submitted to the people and have received a majority of 
all the votes cast for and against it at such election, and all moneys raised by 
authority of such law shall be applied only to the specific object therein stated, 
or to the payment of the debt thereby created, and such law shall be published 
in at least one newspaper in each county, if one be published therein, through- 
out the state, for three months next preceding the election at which it is sub- 
mitted to the people. 


N. Y., Rev., VII, 4. 


Cited in 12 Wash. 542. 


The majority required by this provision 

Cited in 1 Wash. 301; 22 Wash. 542; is a majority of those who vote upon the 
25 Wash. 583; 35 Wash. 514; 49 Wash. proposition, and not of those who may 
74, vote: Metcalf v. Seattle, 1 Wash. 297, 
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The act of 1893, authorizing the exca- 
vation of public waterways, and provid- 
ing for liens upon the tide lands belong- 
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Co. v. Seattle Dock Co., 35 Wash. 503. 
As to validity of proposed plan to issue 
warrants for erection of a capitol build- 


ing to the state, does not violate this 


ing, see State ex rel. Attorney General v. 
section: Seattle & Lake Wash. Waterway 


McGraw, 13 Wash. 311. 


§ 4. MONEYS DISBURSED ONLY BY APPROPRIATIONS.—No 
moneys shall ever be paid out of the treasury of this state, or any of its funds, 
or any of the funds under its management, except in pursuance of an appro- 
priation by law; nor unless such payment be made within two years from the 
first day of May next after the passage of such appropriation act, and every 
such law making a new appropriation, or continuing or reviving an appropria- 
tion, shall distinctly specify the sum appropriated, and the object to which it 
is to be applied, and it shall not be sufficient for such law to refer to any other 


law to fix such sum. 


Ala., IV, 33; Ark., V, 29; Cal., IV, 22; 
Colo., V, 33; Del., II, 15, Fla., IX, 4; Ida., 
VII, 13; IL, IV, 17; Ind., X, 3; Ia., III, 
24; Kan., II, 24; Ky., 230; La., 53-55; Me., 
V, Pt., IV, 4; Md., ITI, 32; Mass., Pt. II, 
Ch. II, $ 1, Art. 11; Mich., XLV, 5; Minn., 
IX, 9; Miss., IV, 63, 64; Mo., XI, 6, IV, 
43; Mont., V, 34; N. Dak., XIII, 186; 
N. Y., Rev., TIT, 21; Neb., III, 22; Nev., 
EV; LOS N: Hy Pto Ii 063 -Ne Jy IV, 6; 
N. C., XIV, 3; Ohio, II, 22; Or., IX, 4; 
Pa., I, 22; 8. €., IX, 12; Tenn., IL-24; 
Tex.. VILE. 6; Vt., Pt. II, 17; Va., X, 10; 
W. Va., VIII, 4; Wis., V-UI, 2; Wy., III, 
35. 

Cited in 3 Wash. 137; 7 Wash. 192; 
13 Wash, 322; 19 Wash, 661; 51 Wash. 
556; 52 Wash. 689. 

Where the legislature designates the 
amount to be paid, aud that it be paid out 


of any moneys in the state treasury not oth- 
erwise appropriated, it is a suflicient com- 
pliance with this section without using the 
formal words “there is hereby appropri- 
ated,” etc.: State v. Grimes, 7 Wash. 191, 
193. 

Under this section, forbidding payment 
of money out of the treasury, except in 
pursuance of an appropriation by law, the 
state treasurer may, on that ground, law- 
fully question the legality of any warrant 
issued by the state auditor: State v. Lind- 
sley, 3 Wash. 125. 

The proposed plan of the state capitol 
commission for the exchange, ete., of cer- 
tain state warrants for the purpose of 
erecting a state capitol building, is not a 
violation of this provision of the constitu- 
tion: State v. McGraw, 13 Wash. 311, 322. 


§ 5. CREDIT NOT TO BE LOANED.—The credit of the state shall 
not, in any manner, be given or loaned to or in aid of any individual, associa- 


tion, company, or corporation, 


See reference to $7, infra. 
See infra, Art. XII, $9. 


Cf. Ala., IV, 54; Ark., XIT, 7; Cal., IV, 
31, XII, 13; Ia., VII, 1; Ida., VEU, 2, 4; 
Kan., NII, 5; Mich. XIV, 6, $; Minn, 
IX, 10; Miss., XV, 258; Mont., XIII, 1; 
Me., IX, 14; Neb., XII, 3; Nev., VIII, 9; 


N. Dak., XIT, 185; N. Y., Rev., VIT, 1, XII, 
9; Or, XI, 6, S. Dak., XIII, 1; Va, X, 
17; W. Va., X, 6; Wis., VIII, 3; Wy., AVI, 
6. 

Cited in 35 Wash. 513. 


| $ 6. LIMITATIONS UPON MUNICIPAL INDEBTEDNESS.—No 


county, city, town, school district, or other municipal corporation shall for any 
purpose become indebted in any manner to an amount exceeding one and one- 
half per centum of the taxable property in such county, city, town, school 
district, or other municipal corporation, without the assent of three-fifths of 
the voters therein voting at an election to be held for that purpose, nor in cases 
requiring such assent shall the total indebtedness at any time excecd five per 
eentum on the value of the taxable property therein, to be ascertained by the 
last assessment for state and county purposes previous to the incurring of such 
indebtedness, except that in incorporated cities the assessment shall be taken 
from the last assessment for city purposes: Provided, That no part of the 
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indebtedness allowed in this section shall be incurred for any purpose other 
than strictly county, city, town, school district, or other municipal purposes: 
Provided further, That any city or town, with such assent, may be allowed to 
become indebted to a larger amount, but not exceeding five per centum addi- 
tional for supplying such city or town with water, artificial light, and sewers, 
when the works for supplying such water, ight, and sewers shall be owned and 


controlled by the municipality. 

See notes to § 5629, infra. 

Cf. Cal., XI, 18; Colo., XI, 6, 7, 8; Il, 
IX, 12; Mo., X, 12. 

Cited in 1 Wash. 298; 
2 Wash. 675; 
4 Wash. 150; 


1 Wash. 318; 
2 Wash, 679; 4 Wash. 148; 
5 Wash, 146; 5 Wash. 454; 
6 Wash, 430; 6 Wash. 435; 7 Wash. 271; 
8 Wash. 397; 8 Wash. 402; 12 Wash. 
370; 12 Wash, 526; 13 Wash. 698; 15 Wash. 
11; 15 Wash. 317; 15 Wash. 375; 16 Wash, 
570; 19 Wash, 448; 21 Wash. 208; 22 Wash. 
410; 25 Wash. 310; 25 Wash. 581; 26 
Vash. 232; 26 Wash. 239; 28 Wash. 12; 
37 Wash. 16; 42 Wash. 302; 42 Wash. 
656; 43 Wash. 76; 45 Wash. 524; 48 
Wash. 76; 49 Wash. 73. 

See 2 Remington's Digest, pp. 2089- 


2092, §§ 385-392, 

This provision is self-executing and suf- 
ficient, without further legislative sanc- 
tion: Holmes € Bull F. Co. v. Iedges, 13 
Wash. 696, 605; cited in State v. Hopkins, 
14 Wash, 59, 67. 

School districts are, within the contem- 
plation of the constitution, municipal cor- 
porations: Maxon v. School Dist., 5 Wash. 
112; but irrigation districts formed under 
Laws of 1890 (p. 671) are not: Board of 
Directors v. Peterson, 4 Wash, 147. 

The limitation of this section, on coun- 
ties contracting indebtedness in excess of 
one and one-half of one per cent, applies 
to the total indebtedness of counties, 
whether contracted prior or subsequent to 


the adoption of the constitution: Rehmke 


v. Goodwin, 2 Wash. 676. 

Under the act of March 21, 1890, county 
commissioners are authorized to issue 
bonds for the purpose of funding existing 
county indebtedness up to the one and one- 
half per cent limit without a vote of the 
people: Id.; and if authorized to issue 
bonds for funding indebtedness without 
such vote, the fact that the bonds are is- 
sued pursuant to an election will not affect 
their validitv: Hunt v. Faweett, 8 Wash. 
396; but they are not authorized to sub- 
mit to a vote the question of ratifying 
county indebtedness incurred in excess of 
one and one-half per cent limitation; and, 
in order to validate additional indebted- 
ness, there must be prior assent given 
thereto by a three-fifths vote at an elece- 
tion held for that purpose: Rıhmke v. 
Goodwin, supra; see Baker v. Seattle, 2 
Wash. 576, 

The repayment of moneys for taxes ille- 
gally collected is not the incurring of a 
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debt within the meaning of this section: 
Phelps v. Tacoma, 15 Wash. 367, 375. 

A county is not authorized, under the 
Laws of 1890 (p. 37, $3), after it has 
reached the one and one-half per cent 
limit, to borrow money upon an issue of 
bonds voted by the people and apply any 
of the proceeds to the redemption of its 
outstanding warrants within that limit, for 
the purpose of issuing new warrants in 
their stead for current expenses: Hunt v. 
Faweett, 8 Wash. 396; cited in State v. 
Hopkins, 14 Wash, 59, 68. 

The constitutional limitation of county 
indebtedness in this section does not in- 
clude the necessary expenditures made 
mandatory in the constitution and pro- 
vided for in the legislature, and which are 
thereby imposed upon the countv: Ranch 
v. Chapman, 16 Wash. 568; Durvee v. 
Friars, 18 Wash. 55; Farquharson v. Year- 
gin, 24 Wash. 549. 

Liabilities incurred by a county in con- 
forming to the constitution and laws of the 
state, and those current expenses which 
are necessary to the maintenance and life 
of county government itself, are primary 
obligations, which, of necessity, always 
continue, and which are entitled to prior- 
ity over liabilities incurred by the county 
for other purposes: Id. 

If the municipal indebtedness, at date of 
incurring, is within five per cent of taxa- 
ble property, as shown bv last previous 
asscssinent, it may be validated by a sub- 
sequent vote, irrespective of assessed value 
at time of election: West v. Chehalis, 12 
Wash. 369; see William v. Shoudy, 12 
Wash. 362. 

The eonstitution has eut off from every 
municipal corporation every subject of ex- 
pense and indebtedness except those within 
the legitimate intendment of its organiza- 
tion; and as to cities it has fixed the one 
and one-half per cent limitation, bevond 
which they cannot incur indebtedness with- 
out the assent of their constituents: Yesler 
v. Seattle, 1 Wash. 308, 318. 

The act of Feb. 26, 1890, confers on 
cities the power to become indebted to the 
limit prescribed by this section, the 
method and details of which are left to 
the citv, except that the people must be 
consulted after the one and one-half per 
cent limit is reached: Jd. 

This provision is a limitation upon the 
powers, and not a graut of the right to 
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incur indebtedness, and has no effect on 
cities until the data which gives life to 
such limitation is first ascertained: Childs 
v. Anacortes, 5 Wash. 452. 

The assessment-roll for city purposes is 
made the basis for such limitation: Id. 

Where a city has been recently incorpo- 
rated and until a regular assessment for 
city purposes can be made, such city may 
take the last assessment-roll of thé 
county as the basis of the valuation of the 
property, and declare the same to be the 
valuation of the city for the purpose of 
establishing a basis for incurring indebted- 
ness: Id. 

The term “assessment,” as used in the 
constitution, and “assessment-roll,” as used 
in the statutes, are correlative terms, and 
are interpreted to mean the aggregate 
of all taxable property as finally deter- 
mined by official ascertainment: Seymour 
v. Tacoma, 6 Wash. 427, 435. 

Although warrants issued by a city may 
make-its indebtedness in excess of the law- 
ful limit, according to the valuation at 
the time when issued, yet, if such indebted- 
ness was legal according to the valuation 
for the year in which it was incurred, the 
warrants are valid: Childs v. Anacortes, 
supra. 

Municipal indebtedness for water, sewer- 
age and light purposes is no part of the 
general indebtedness of a city, but is au- 
thorized, under this section, in excess of 
the five per cent permitted for general 
purposes: Austin v, Seattle, 2 Wash. 676; 
and such indebtedness is authorized in any 
sum, provided the total municipal in- 
debtedness does not exceed ten per cent of 
its assessed valuation: Metcalf v. Seattle, 
1 Wash. 297. 

The act of March 7, 1891, providing for 
validation of warrants issued in excess of 
the one and one-half per cent limit, is not 
special legislation, but a curative act ap- 
plicable only to what had been done before 
the date of its passage: Baker v. Seattle, 
2 Wash. 576; West v. Chehalis, 12 Wash. 
369. 

A contract entered into by a city with 
one advancing moneys to it for the 
completion of a water system, providing 
for the creation of a special fund for 
repayment out of receipts, and that no 
obligation is to be assumed by the city 
except to make payments out of the special 
fund, is not an incurring of an indebted- 
ness within the meaning of this section: 
Winston v. Spokane, 12 Wash. 524; Baker 
v. Seattle, supra. 

The three-fifths majority required to 
carry an election, etc., is three-fifths of 
those persons who actually vote at the 
election, and not three-fifths who may 
have the right to vote: Metcalf v. Seattle, 
supra; Fox v. Seattle, 43 Wash. 74. 

As the language of the constitutional 
provision permitting cities to incur an in- 
debteduess up to five per cent of their 
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taxable property, when authorized by the 
legislature, is not certain to the effect that 
the legislature must provide that the three- 
fifths vote of the citizens thercfor shall 
be an antecedent one, the act of March 7, 
1891, authorizing elections to ratify exist- 
ing indebtedness in excess of one and one- 
half per cent limit, is not unconstitutional: 
Baker v. Seattle, 2 Wash. 576, 578. 


An act authorizing counties to con- 
demn land for a ship canal, entirely 
within the county, does not violate the 
provision of this section as to incurring 
debt for any other than county purposes: 
Lancey v. King County, 15 Wash. 9. 
For any general county purpose, the 
county commissioners may, without a 
vote, incur indebtedness not exceeding 
one and one-half per cent, ete.: Coch- 
rane v. King County, 12 Wash. 518. 

As to validity of warrants issued in 
excess of the limit, where bonds had been 
issued and proceeds partly diverted to 
other purposes, see State Savings Bank 
v. Davis, 22 Wash. 406. 

A proposition to increase the indebted- 
ness of a county, submitted at a general 
election, need only receive three-fifths of 
the votes cast by voters who specially 
voted thereon: Strain v. Young, 25 Wash. 
578, 

The provision prohibiting cities from 
incurring indebtedness cannot be con- 
strued as a prohibition upon the method 
of payment for water mains other than 
out of a general fund for that purpose: 
Smith v. Seattle, 25 Wash. 300. The 
transfer of general funds to a special 
fund for the purpose of constructing an 
extension to a water system is not the 
incurring of a municipal debt, within 
constitutional inhibition, where the spe- 
cial fund is solvent and the general fund 
is not impaired: Griffin v. Tacoma, 49 
Wash. 525. 

As to debts and expenditures subject 
to limitation, see Childs v. Anacortes, 5 
Wash. 452; Phelps v. Tacoma, 15 Wash. 
367; German-Amer. Sav. Bank v. Spo- 
kane, 17 Wash. 315; Hazeltine v. Blake, 
26 Wash, 23]. Current or necessary ex- 
penses: See Hull v. Ames, 26 Wash, 272; 
Gladwin v. Ames, 30 Wash. 608. 

For publie improvements, property or 
works, see Metcalfe v. Seattle, 1 Wash. 
297; Austin v. Seattle, 2 Wash. 667; 
Seymour v. Tacoma, 6 Wash. 427. War- 
rants payable out of a special fund or 
from special assessments are no part of 
the municipal indebtedness limited by 
the constitution: Thomas & Co. v. Olym- 
pia, 12 Wash. 465; German-Amer, Sav. 
Bank v. Spokane, 17 Wash. 315; Wilson 
v. Aberdeen, 19 Wash. 89; Northwestern 
Lumber Co. v. Aberdeen, 22 Wash. 404; 
Potter v. Whatcom, 25 Wash. 207; Win- 
ston v. Spokane, 12 Wash. 521; Kenyon 
v. Spokane, 17 Wash. 57. The fact that 
the speeial fund which is to be provided 
is not in existence would not make expen- 
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ditures incurred on the credit of such tion: State ex rel. Barton v. Hopkins, 14 
fund an indebtedness against the city: Wash. 59; Graham v. Spokane, 19 Wash. 
Faulkner v, Seattle, 19 Wash. 320. The 447; Rands v. Clark County, 15 Wash. 
limitation has no application to debt in- 697; Kelley v. Pierce County, 15 Wash. 
curred in laying water mains charged 697; Eidenmiller v. Tacoma, 14 Wash. 
against abutting property: Smith v. Se- 376; also interest due on taxes assessed, 
attle, 25 Wash. 300. levied and unpaid: State ex rel, Ameri- 
COMPUTATION OF LIMIT OR can Sav. Union v. Whittlesey, 17 Wash. 
AMOUNT.—Taxes due and cash in the 447. See, also, State ex rel. Atkinson v. 
treasury must be deducted to: determine Ross, 43 Wash. 290. 
the debt limit of a municipal corpora- 


§ 7. CREDIT NOT TO BE LOANED.—No county, city, town, or other 
municipal corporation shall hereafter give any money or property, or loan its 
money or credit, to or in aid of any individual, association, company, or cor- 
poration, except for the necessary support of the poor and infirm, or become 
directly or indirectly the owner of any stock in or bonds of any association, 
company, or corporation. 

See reference to § 5, supra. 


irrigation districts are not: Board of 

Cf. Ala., IV, 55; Cal., IV, 31; Colo., XI, Directors v. Peterson, 4 Wash. 147. 
an pie ER Moe ed ae An act authorizing counties to con- 
J > Minn. mend.; Mo. . . FR 
Neb. XII, 3; N. y, I, 19; N. Y. Rev., demn land for a ship canal, does not vio 


late this section forbidding any county 

VIII, 10, 11; N. Dak., XI, 185; Ohio, VII, giving money or property, es to 6 in aid 
4; Pa., IX, 7; S. Dak., XIII, 1; Tenn., II, of any individual, ete.: Lancey v. King 
29; Tex., III, 50; Wy., XVI, 6. County, 15 Wash, 9. An ordinance of a 
Cited in 5 Wash. 146; 7 Wash. 271; 15 city which in effect provides an arrange- 
Wash. 11; 16 Wash. 574; 18 Wash. 624; ment whereby the city loans its credit is 
20 Wash. 537; 36 Wash. 454. void: Moran v. Thompson, 20 Wash. 


School districts are municipal corpora- 525. A county has no power to issue its 
tions within the contemplation of the con- Negotiable bonds in aid of the acquisition 
stitution: Maxon v. School Dist., 5 Wash. by the United States of a completed ship 


; ; canal in such county: State ex rel. Pot- 
142; State v. Grimes, 7 Wash. 270; but ter v. King County. 45 Wash, 519. 


ARTICLE IX. 
EDUCATION. 


§ 1. PREAMBLE.—It is the paramount duty of the state to make 
ample provision for the education of all children residing within its borders, 
without distinction or preference on account of race, color, caste, or sex. 


Cf. Cal., IX, 1; N. Y., Rev., IX, 1. 
Cited in 13 Wash. 699; 16 Wash. 576; 17 Wash. 139; 40 Wash. 105. 


§ 2. PUBLIC SCHOOL SYSTEM.—The legislature shall provide for a 
general and uniform system of publie schools. The publie school system shall 
include common schools, and such high schools, normal schools, and technical 
schools as may hereafter be established. But the entire revenue derived from 
the common school fund, and the state tax for common schools, shall be exclu- 
sively applied to the support of the common schools. 

Cf. Cal., IX, 5, 6; Colo., IX, 2; Ida., IX, clause of this section: Paeifie Mfg. Co. v. 


1; Mont., XI, 1; Minn., VIII, 1; Miss., School Dist. No. 7, 6 Wash. 21; Maxon v. 
VIII, 201; N. Dak., VIII, 147, 148; S. School Dist., 5 Wash. 142, distinguished. 


Dak., VIII, 1; Wy., VIT, 1. The model training school in a state 
Cited in 6 Wash. 121; 29 Wash. 595; normal school is not a common school 

51 Wash, 501. within this section: School District v. 
The act of Jan. 31, 1888 (p. 15), requir- Bryan, 51 Wash. 498. 

ing bonds to be taken from contractors by The act of the legislature providing for 


school districts, does not violate the last school districts in cities of ten thousand 
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or more inhabitants is not unconstitu- 
tional on the ground that it affords a dif- 
ferent and better system of education to 
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such cities, which amounts to special leg- 
islation: Holmes & Bull Furniture Co. v. 
Hedges, 13 Wash. 696. 


$ 3. FUNDS FOR SUPPORT OF.—The principal of the common school 
fund shall remain permanent and irreducible. The said fund shall be de- 
rived from the following named sources, to wit: Appropriations and donations 
by the state to this fund; donations and bequests by individuals to the state 
or public for common schools; the proceeds of lands and other property which 
revert to the state by escheat and forfeiture; the proceeds of all property 
granted to the state, when the purpose of the grant is not specificd or is 
uncertain; funds accumulated in the treasury of the state for the disburse- 
ment of which provision has not been made by law; the proceeds of the sale of 
timber, stone, minerals, or other property from school and state lands, other 
than those granted for specific purposes; all moneys received from persons 
appropriating timber, stone, minerals, or other property from school and state 
lands other than those granted for specific purposes, and all moneys other than 
rental recovered from persons trespassing on said lands; five per centum of 
the proceeds of the sale of public lands lying within the state which shall be 
sold by the United States subsequent to the admission of the state into the 
Union, as approved by section thirteen of the act of Congress enabling the 
admission of the state into the Union; the principal of all funds arising from 
the sale of lands and other property which have been and hereafter may be 
granted to the state for the support of common schools. The legislature may 
make further provisions for enlarging said fund. The interest aceruing on 
said fund, together with all rentals and other revenues derived therefrom, and 
from lands and other property devoted to the common school fund, shall be 
exclusively applied to the current use of the common schools. 

Cf. Ala., XIT, 5; Cal., IX, 4; Colo., TX, 
3; Ida., IX, 3; Mont., XI, 2, 3; N. Dak., 
IX, 153, 154; S. Dak., VIII, 2, 13; Wy. 
VIT, 4. 


Cited in 51 Wash. 501. 
Interest only on the school fund can 


$ 4. SECTARIAN CONTROL OR INFLUENCE PROHIBITED.— 
All schools maintained or supported wholly or in part by the public funds 
shall be forever free from sectarian control or influence. 
Gf. Cal., IX, 8; Colo., IX, 7; Ida, IX,5; 11; Nev., XI, 9; S. Dak., VIII, 16; Wy., 
Ky., 189; La., 228; Mont., XI, 9; Miss, VII, 8. 
VIII, 208; N. Dak., VIIL, 152; Neb., VIII, 


§ 5. LOSS OF PERMANENT FUND TO BECOME STATE DEBT.— 

All losses to the permanent common school or any other state educational fund 
which shall be occasioned by defaleation, mismanagement, or fraud of the agents 
or officers controlling or managing the same shall be audited by the proper 
authorities of the state. The amount so audited shall be a permanent funded : 
debt against the state in favor of the particular fund sustaining such loss, 
upon which not less than six per cent annual interest shall be paid. The 
amount of liability so created shall not be counted as a part of the indebtedness 
authorized and limited elsewhere in this constitution. 

See infra, Art. XVI, $5, investment of permanent schcol fund. 

Cf. Ala., XII, 5; Colo., IX, 3; Ida., IX, N. C. IX, 4; S. Dak., VIII, 2, 3; Wy., VII, 
3; Mont., XI, 3, 5; N. Dak., IX, 103, lot; 4 
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be appropriated under the enabling act: 
State ex rel. Heuston v. Mavnard, 31 
Wash, 12. Laws 1895, page 55, provid- 
ing for the creation of a state normal 
school fund, ete., conflicts with the en- 
abling act, section eleven: Id. 


ART. X] 


Cited in 21 Wash. 393. 

The provision in this section that “The 
amount so audited shall be a permanent 
funded debt against the state in favor of 
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the particular fund sustaining the loss,” 
etc., was not to render the fund less, but 
more, secure: State ex rel. Hellar v. 
Young, 21 Wash. 391. 


ARTICLE X. 
MILITIA. 


§ 1. WHO LIABLE TO MILITARY DUTY.—All able-bodied male 
citizens of this state between the ages of eighteen and forty-five years, except 
such as are exempt by laws of the United States or by the laws of this state. 


shall be liable to military duty. 


Cf. Ala., XI, 1; Ark., XI, 2; Colo, 
XVII, 1; Fla, XII, 1; Ga. VIII, 1; 11, 
XII, 1; Ind., XII, 1; Ia., VI, 1; Ida., XIV, 
1; Kan., VIII, 1; Ky., VII, 1; La., VIII, 
144; Mich., XVII, Amend.; Miss., IX, 1; 


Mo., XTIT, 1; Mont., XIV, 1; Minn., XII, 
1; N. Dak., XIII, 188; Neb., XIIL, 1; 
Nev. XII, 1; N. Y., Rev., XI, 1; Ohio, IN, 
1; Or, X, 1; Pa, XI; S. Dak., XV, 1; 
S. C., XIII; Tenn., VILI; Wy., XVII, 1. 


§ 2. ORGANIZATION — DISCIPLINE—OFFICERS—POWER TO 


CALL OUT.—The legislature shall provide by law for organizing and dis- 
eiplining the militia in such manner as it may deem expedient, not incom- 
patible with the constitution and laws of the United States.! Officers of the 
militia shall be elected or appointed in such manner as the legislature shall 


from time to time direct, and shall be commissioned by the governor. 


The 


governor shall have power to call forth the militia to execute the laws of the 
state to suppress insurrections and repel invasions.? 


1. Ark., XI, 2; Cal., VIII, 1; Kan., VIO, 
2; Mich., XVII, 2. 

2. Cal., VIII, 1; Ill., V, 14; Ind., V, 12; 
Kan., VIII, 4; Mich., V, 4; Minn., V, 4; 
Nev., XII, 2; Ohio, IX, 4; Or., V, 9; Tex., 
VII, 1. 

See Ala., XI, 2; Cal., VIII, 1; Colo., 
XVII; Fla., XIV, 2; Ga., X, 1; M. XII, 
2; Ida., XIV, 2; Ind., XII, la., VI; Ky,, 
220; La., 181; Me., VII, Amend. X; Md,, 
IX; Mich., XVII, Amend. I; Minn., XII; 
Miss., 215; Mo., XIII, 2; Mont., XIV, 2; 


VII; N. C., XI; N. Y., Rev., XI, 2, 3; Or., 
X; Pa., XI; S. C., XIII; S. Dak., XV, 3; 
Tenn., VIII; Va., IX; Wy. XVII, 2. 

Cited in 3 Wash. 397. 

The supreme executive power of the 
state is vested in the governor, and by the 
terms of this article he has power to call 
forth the militia to execute the laws of the 
state. It places in his hands the sole 
power of judging and determining when 
the exigency has arisen for the exercise of 
this power: Chapin v. Ferry, 3 Wash. 386. 


N. Dak., XIII, 189; Neb., XIII; N. J. 


8 3. SOLDIERS’ HOME.—The legislature shall provide by law for the 
maintenance of a soldiers’? home for honorably discharged Union soldiers, 
sailors, marines and members of the state militia disabled while in the line of 
duty, and who are bona fide citizens of the state. 


§ 4. PUBLIC ARMS.—The legislature shall provide by law for the 
protection and safe keeping of the public arms. 
Ala., XI, 4; Colo., XVII, 4; Ida., XIV, 4; Ky., 223; Mo., XIII, 4; Mont., XIV, 4; 8. 
Dak., XV, 6. 


§ 5. PRIVILEGE FROM ARREST.—The militia shall, in all cases, ex- 
cept treason, felony and breach of the peace, be privileged from arrest during 
the attendance at musters and elections of officers, and in going to and return- 
ing from the same. 

Cal., I, 15; Ia., I, 19; Mich., VI, 33; N. J., I, 17; Nev., I, 14. 
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$ 6 EXEMPTION FROM MILITARY DUTY.—No person or persons 
having conscientious scruples against bearing arms shall be compelled to do 
militia duty in time of peace: Provided, Such person or persons shall pay 
an equivalent for such exemption. 
Colo., XVII, 5; Fla., XII, 1; Ga., VIII, Mich., XVII, Amend. I; Mo. XII, 1; N. 
3; Ill, XII, 6; Ind., XII, 6; Ia., VI, 1; Y., XI, 1; N. Dak., XIII, 188; Ohio, IX, 5; 
Ida, XIV, 1; Kan, VIII, 1; Ky., 220; Or., X, 2; S. Dak., XV, 7; Wy., XVII, 1. 


ARTICLE XI. 
COUNTY, CITY AND TOWNSHIP ORGANIZATION, 


8 1. EXISTING COUNTIES RECOGNIZED.—The several counties of 
the territory of Washington existing at the time of the adoption of this con- 
stitution are hereby recognized as legal subdivisions of this state. 


Cal., XI, 1; Colo., XIV, 1; Ida., XVII, 1; 
Mo., IX, 1; Mont., XVI, 1; N. Dak., X, 
166; S. Dak., IX, 1; 

A county is a quasi municipal corpora- 
tion organized exclusively in the interests 


of the public and as an agency of the 
state: State ex rel. Summerfield v. Tyler, 
14 Wash, 494. A county is a municipal 
corporation under Art. I, $ 16: Lincoln 
County v. Brook, 37 Wash. 14, 


$ 2. COUNTY SEATS—LOCATION AND REMOVAL.—No county 
seat shall be removed unless three-fifths of the qualified electors of the county 
voting on the proposition at a general election shall vote in favor of such 
removal, and three-fifths of all votes cast on the proposition shall be required 


to relocate a county seat. 


A proposition of removal shall not be submitted in 


the same county more than once in four years. 


Ark., XIII, 3; Cal., XI, 2; Colo., XIV, 
2; Fla., VIII, 4; Ill., X, 4; Ida., XVIII, 2; 
Mich., X, 8; Mo., IX, 2; Mont., XVI, 2; 
N. Dak., X, 169; S. Dak., IX, 1-3. 

See supra Art, IT, $28 (18), special 
legislation prohibited: Wy., XII, 2. 

Cited in 1 Wash. 301; 8 Wash. 65; 12 
Wash. 435; 25 Wash. 583; 49 Wash. 74. 

See 1 Remington's Digest, p. 693, §§ 
4-8. 

The majority required to carry the ques- 
tion submitted to the electors under this 
section and § 6, Art. VIII, is a majority of 
those who vote upon that proposition: Mct- 
calf v. Seattle, 1 Wash. 297. 

The superior court has no jurisdiction of 
the subject matter of an action which 
seeks to enjoin the removal of a county 
seat on the ground of fraud committed in 
the election thereof: Parmcter v. Bourne, 
8 Wash. 45. 


The removal of a county seat is a 
political question, the regulation and con- 
trol of which are within the exclusive 
jurisdiction of the legislative department: 
Id., 55. A private citizen and taxpayer 
has no such property interest in the loca- 


tion of a county seat as will give him a 
right of action to contest its removal: Id., 
45; but in Rickey v. Williams, 8 Wash. 
479, held, that an injunction will lie at the 
suit of a county officer to enjoin the re- 
moval of the county seat, when the board 
of commissioners had never obtained juris- 
diction by proper petition to order the 
submission of the question. 

A board of county commissioners is not 
vested with exclusive discretion in the 
matter of declaring the result of an elec- 
tion for removal of the county seat, but 
an attempt on their part to declare a re- 
sult contrary to law is sufficient to give 
the superior court jurisdiction to enjoin 
them: Krieschell v. County Commissioners, 
12 Wash. 428. 


The commissioners may go behind the 
returns and examine the ballots for the 
purpose of determining the result: Heff- 
ner v. Board of County Commrs., 16 Wash. 
273. Their decision cannot be reviewed 
by the courts: Id. The general act au- 
thorizing appeals from their decisions does 
not apply: Lawry v. Board of County 
Commrs., 12 Wash. 446, 


§ 3. NEW COUNTIES.—No new county shall be established which 
shall reduce any county to a population less than four thousand, nor shall a 


new county be formed containing a less population than two thousand.’ 


There 


shall be no territory stricken from any county unless a majority of the voters 
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living in such territory shall petition therefor, and then only under such other 
conditions as may be prescribed by a general law applicable to the whole state. 
Every county which shall be enlarged or created from territory taken from 
any other county or counties shall be liable for a just proportion of the existing 
debts and liabilities of the county or counties from which such territory shall 
be taken :?2 Provided, That in such accounting neither county shall be charged 
with any debt or liability then existing, incurred in the purchase of any county 
property or in the purchase or construction of any county buildings then in use 
or under construction which shall fall within and be retained by the county: 
Provided further, That this shall not be construed to affect the rights of cred- 
itors. 


1. See Ark., XIII, 1; Cal, XI, 3; M, 


a census to determine the population: 
VIII, 1; Md., XIII, 1; Mo., X, 3; Neb., 


State ex rel. Chehalis County v. Superior 


X, 1; Pa., XIII, 1; Tenn., X, 4; Tex., IX, 
1; S. Dak., XX, 1. 

2. Cal., XI, 3; Colo., XIV, 4; Ill, X, 3; 
Ida., XVIII, 3; Mont., XVI, 3; N. Dak, 
A, 168; Wy., XII, 2. 

Cited in 24 Wash. 551; 47 Wash. 462; 
47 Wash. 466. 

As to alteration and creation of new 
counties, see Farquharson v. Yeargin, 24 
Wash. 549. Under this section it cannot 
be presumed that the legislature has de- 
termined the prerequisite of population 
where the act attempting to create the 
new county contains provisions for taking 


Court, 47 Wash. 453. 

An act to create a new county out of 
& county bounded by several districts is 
void for indefiniteness and uncertainty, 
where it provides that the petition and 
proceedings therefor shall be transmitted 
by the governor to the superior judge of 
“the next nearest judicial district adjoin- 
ing the judicial district” in which the 
county in question is situated, there be- 
ing nothing to determine what superior 
court judge or district was intended: 
State ex rel. Chehalis County v. Superior 
Court, 47 Wash. 453. 


§ 4. COUNTY GOVERNMENT AND TOWNSHIP ORGANIZATION. 
The legislature shall establish a system of county government, which shall 
be uniform throughout the state, and by general laws shall provide for town- 
ship organization, under which any county may organize whenever a majority 
of the qualified electors of such county voting at a general election shall so 
determine; and whenever a county shall adopt township organization the assess- 
ment and collection of the revenue shall be made, and the business of such 
county and the local affairs of the several townships therein, shall be managed 
and transacted in the manner prescribed by such general law. 
Cal., XI, 4; Ml, X, 5-7; Kan., IX, 2; 
Minn., XI, 4; Mo., IX, 8; Nev., IV, 25; ship organization upon a majority of those 
N. Dak., X, 170; S. Dak., IX, 4; Wy., XII, voting upon the question: State ex rel. 


4. Miliken v. Board of Commrs., 49 Wash, 70. 
Cited in 49 Wash. 75. 


$ 5. ELECTION AND COMPENSATION OF COUNTY OFFICERS. 
-The legislature, by general and uniform laws, shall provide for the election 
in the several counties of boards of county commissioners, sheriffs, county 
clerks, treasurers, prosecuting attorneys, and other county, township, or pre- 
cinct and district officers, as public convenience may require, and shall pre- 
scribe their duties and fix their term of office. It shall regulate the compensa- 
tion of all such officers, in proportion to their duties, and for that purpose may 
classify the counties by population. And it shall provide for the strict account- 
ability of such officers for all fees which may be collected by them, and for all 
public moneys which may be paid to them, or officially come into their pos- 
session. 
See notes to Art. VI, § 8. 


Cf. Colo., XIV, 6; Cal, XI, 5; Ida, 
XVIII, 6, 7; Mich., X, 3; Mont., XVI, 4; 
Rem. Wash. Code, Vol. I.—7 97 


This section does not authorize town- 


Neb., X, 4; Nev., XVII, 21; Ohio, X, 1; 
Wy., XII, 5. 
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Cited in 5 Wash. 461; 6 Wash. 162, 163; 
7 Wash. 114; 9 Wash. 378; 9 Wash. 531; 14 
Wash. 119; 16 Wash. 573; 24 Wash. 429; 24 
Wash. 554; 25 Wash. 266; 28 Wash. 498; 37 
Wash. 430; 46 Wash. 273; 47 Wash. 701. 
s 9.36. Remington’s Digest, pp. 694-700, 

This section should be construed with 
87, and when so construed, it seems clear 
that the “term” referred to in §7 is the 
term authorized to be provided for in this 
section: Smalley v. Snell, 6 Wash, 161, 
162. 

The term “fix their term of office,” is 
clear and unambiguous, and does not mean 
merely that the legislature is limited to 
fixing the time of the commencement and 
ending of such term, but that it may 
desiguate the duration and extent of the 
term of office: State ex rel. Hays v. 
Twichell, 9 Wash, 530, 532; see McMurray 
v. Hollis, 5 Wash. 458, 461. 

Limitations imposed by this section are 
confined only to the officers of the county, 
as distinguished from mere clerks or depu- 
ties: Nelson v. Troy, 11 Wash. 435. 

A duly elected road overseer does not 
become disqualified to hold his office by 
reason of a change of the boundaries of 
his road district, leaving his residence out- 
side thereof, such change being prospective 
as affecting such office: State ex rel. O'Con- 
nell v. Nelson, 7 Wash. 114. 

Under this provision and the statutes of 
this state a county treasurer is held 
strietly accountable for all publie funds 
coming into his hands, and the exercise by 
him of ordinary care in the selection of a 
deposit for such funds will not excuse him 
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from fully accounting for the moneys de- 
posited therein, in case of subsequent 
insolvency of the banks, even if the county 
has not provided him with a suitable and 
safe place in which to keep the funds: 
Fairchilds v. Hedges, 14 Wash. 117. 


As to duty of county commissioners to 
ascertain population of county, sce State 
ex rel. Smith v. Neal, 25 Wash. 264. The 
power to fill offices provisionally in new 
counties is a necessary incident of the leg- 
islative power to create new counties: 
Farquharson v. Yeargin, 24 Wash. 549. 


A law classifying counties by the num- 
ber of their inhabitants and regulating 
the fces of officers and prescribing their 
duties with reference thereto is not locai 
or class legislation: Henry v. Thurston 
County, 31 Wash. 638. 

Road supervisors appointed by the 
county commissioners are not county offi- 
cers: State ex rel, Grillith v. Newland, 37 
Wash, 428. 

The treasurer and his bondsmen are 
liable for loss of deposits in a bank, male 
with the approval of the county commis- 
sioners: Kittitas County v. Travers, 16 
Wash. 528. Both the county and the 
treasurer are liable for damages for the 
acts of a receiver, in attempting to collect 
void taxes, when: Rose v. Pierce County, 
25 Wash. 119. Treasurer not liable when: 
See Hoexter v. Judson, 21 Wash. 646. 

Laws 1903 creating the office of county 
fruit inspector, to be appointed by the 
county commissioners for a term of years, 
violates the mandatory provisions of this 
section: State ex rel. Egbert v. Blumberg, 
46 Wash. 270. 


§ 6. VACANCIES IN COUNTY, ETC., OFFICES, HOW FILLED.— 
The board of county commissioners in each county shall fill all vacancies oceur- 
ring in any county, township, precinct, or road district office of such county 
by appointment, and officers thus appointed shall hold office till the next gen- 
eral election, and until their successors are elected and qualified. 


Cf. Colo, XIV, 9; Mont., XVI, 4, 5; 
N. Y., Rev., X, 5. 

Cited in 5 Wash. 398; 7 Wash. 115; 9 
Wash. 378; 11 Wash. 437; 37 Wash. 273. 

Sce 2 Remington’s Digest, pp. 2176-2178, 

17-25. 

The provisions of this section are appli- 
cable to justices of the peace, and the 
same is self-executing: State ex rel. Moody 
v. Cronin, 5 Wash, 398. 

The prosecuting attorney of a county, 
being a county officer, a vacancy in that 
office should be filled by appointment of 
the county commissioners, and not by the 


governor: State ex rel. McMartin v. Whit- 
ney, 9 Wash. 377. 

The prosecuting attorney being a county 
officer, a vacancy in the oflice should be 
filled by appointment of the county com- 
missioners and not by the governor: 
State ex rel. McMartin v. Whitney, 9 
Wash. 377. This section is applicable to 
vacancies in the office of county commis- 
sioners, who have the exclusive right to fill 
such vacancy, § 327, Bal. Code, providing 
otherwise, being unconstitutional: State ex 


rel. Pendergast v. Fulton, 37 Wash. 271. 


§ 7. TENURE OF OFFICE LIMITED TO TWO TERMS.—No county 
officer shall be eligible to hold his office more than two terms in succession. 


See reference and notes to preceding section. 


Cf. Il., X, 8. 


Cited in 6 Wash. 161; 6 Wash. 163; 12 


Wash. 59. 


A prosecuting attorney holding office un- 
der the provisions of Art. XXVII, 86, of 
the Const., does not fill such a term as is 
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contemplated by this section: Smalley v. 
Snell, 6 Wash. 161. 

Under this section the incumbency of the 
oflice for a part of a term under the ap- 
pointment of the county commissioners will 
not disqualify the officer from holding the 
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office for the two succeeding terms: Koontz 
v. Kurtzman, 12 Wash. 59. 

Term of oftice for two years and until a 
successor is elected is but one term which 
may be for more than two years: State 
ex rel. Meredith v. Tallman, 24 Wash. 426. 


§ 8. SALARIES AND LIMITATIONS AFFECTING.—The legislature 
shall fix the compensation by salaries of all county officers, and ot constables 
in cities having a population of five thousand and upwards, except that public 
administrators, surveyors, and coroners may or may not be salaried officers. 
The salary of any county, city, town, or municipal officer shall not be increased 
or diminished after his election or during his term of office, nor shall the term 
of any such officer be extended beyond the period for which he is elected or 


appointed. 
See notes to Art. II, § 25. 


Cf. Cal., XI, 9. 

Cited in 4 Wash. 803; 6 Wash. 258; 9 
Wash. 232; 11 Wash. 437; 14 Wash. 256; 14 
Wash. 483; 13 Wash, 202; 19 Wash. 398; 21 
Wash. 84; 22 Wash. 268; 24 Wash. 429; 25 
Wash. 265; 35 Wash. 175, 176; 47 Wash. 
375; 48 Wash. 464. 

See 2 Remington’s Digest, pp. 2180, 
2181, §§ 41-44, 


A city has no power to change the 
salary of an officer during his term of 
office, and this provision is an express limi- 
tation upon the power of the council in 
this respect: Tacoma v. Lillis, 4 Wash. 
197, 803. 

As to the question of whether the eity 
treasurer was an oflicer who would fall 
under this prohibition, it is plain that he 
is: Ballard v. Keane, 13 Wash. 201, 202. 


Attorney’s fees paid by delinquent tax- 
payers to county attorneys under the Law 
of 1891 (p. 231, § 105) cannot be allowed 
as extra compensation under this section: 
Spokane County v. Allen, 9 Wash. 229. 


The law requiring city councils in cities 
of the third class to sit as a board of 
equalization, for which they may receive 
compensation, merely imposes a special 
duty upon such council, and an act reliev- 
ing them of that duty does not violate this 
provision: Heilig v. Puyallup, 7 Wash. 29. 


A legislative provision that the county 
treasurer shal] receive the sum of $500 per 
annum for assessing and collecting city 
taxes does not contravene this provision. 
The additional salary in this case is for 
services outside the duties of county treas- 
urer: State ex rel. Seattle v. Carson, 6 
Wash. 250; nor is it in conflict with § 12 
of this article, denying the legislature the 
right to impose taxes on municipal cor- 
porations: Id., 258. 

Allowance of compensation to a deputy 
does not violate this provision, when at 
the time of the principal's induction into 
office there was a valid statute in force 
authorizing the employment of additional 
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help when necessary: Nelson v. Troy, 11 
Wash. 435. 

The attempt to deprive a county treas- 
urer of the compensation which the law at 
the time of his election gave him for 
duties as city tax collector, while leaving 
him still under obligations to perform such 
duties, is in conflict with this section, 
which prohibits the salary of an officer to 
be increased or diminished during his term 
of office: Mudgett v. Liebes, 14 Wash. 482, 
486. 

Under this section, the provision con- 
tained in $ 4548, infra, providing that the 
county superintendent shall receive com- 
pensation at the rate of three dollars for 
each school visited, is invalid: Cox v. 
Holmes, 14 Wash. 255, 256. 

Shortening the term or abolishing an 
office created by the legislature does not 
violate the provision of this section as to 
increasing or diminishing the salary of an 
officer during his term: Bogue v. Seattle, 
19 Wash. 396. Nor does the allowance of 
witness fees to a policeman, although he 
receives a regular salary: State v. Saillard, 
22 Wash. 267. 


The prohibition against increasing or 
diminishing compensation of officers does 
not apply to officers receiving specific fees 
for specific services: State ex rel. Thurs- 
ton County v. Grimes, 7 Wash. 445. A 
county treasurer, who is also ex officio 
treasurer of a school district of his county 
is not entitled to additional compensation 
as such: School District v. Cole, 4 Wash. 
395. As to additional compensation of 
county treasurer for collecting city taxes, 
see State ex rel. Olmstead v. Mudgett, 21 
Wash. 99. 


Extending the term of county superin- 
tendent by deferring the beginning of the 
term of office of his successor docs not 
violate this section: State ex rel. Meredith 
v. Tallman, 24 Wash, 426. 

Laws 1907, changing the title of county 
surveyor to county engineer, and changing 
compensation from $5.00 per day fur time 
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employed to a fixed compensation per 
year, violates this section and § 25 of Art. 
II, as the two sections must be construed 
together: State ex rel. Funke v. Board of 
Commrs., 48 Wash. 461. 
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An officer who has collected fees under 
authority of a statute is estopped from 
asserting that the statute can have no con- 
stitutional application to his _ offices: 
Spokane County v. Allen, 9 Wash. 229, 


$ 9. STATE TAXES NOT TO BE RELEASED OR COMMUTED.— 
No county, nor the inhabitants thereof, nor the property therein, shall be re- 
leased or discharged from its or their proportionate share of taxes to be levied 
for state purposes, nor shall commutation for such taxes be authorized in any 
form whatever. 


Cal., XI, 10; Colo., X, 8; 111., IX, 6; Ida., 
VII, 7; Mo., X, 9; Mont., XII, 6. 


Cited in 35 Wash. 38. 


§ 10. INCORPORATION OF MUNICIPALITIES.—Corporations for 
municipal purposes shall not be created by special laws; but the legislature, by 
general laws, shall provide for the incorporation, organization, and classifica- 
tion, in proportion to population, of cities and towns, which laws may be al- 
tered, amended, or repealed.! Cities and towns heretofore organized or incor- 
porated may become organized under such general laws whenever a majority 
of the electors voting at a general election shall so determine, and shall organ- 
ize in conformity therewith;? and cities or towns heretofore or hereafter 
organized and all charters thereof framed or adopted by authority of this 
constitution shall be subject to and controlled by general laws.? Any eity 
containing a population of twenty thousand inhabitants or more shall be per- 
mitted to frame a charter for its own government consistent with and subject 
to the constitution and laws of this state, and for such purpose the legislative 
authority of such city may cause an election to be had, at which election there 
shall be chosen by the qualified electors of said city fifteen freeholders thereof, 
who shall have been residents of said city for a period of at least two years 
preceding their election, and qualified electors, whose duty it shall be to con- 
vene within ten days after their election, and prepare and propose a charter 
for such city. Such proposed charter shall be submitted to the qualified elec- 
tors of said city, and if a majority of such qualified electors voting thereon 
ratify the same, it shall become the charter of said city, and shall become the 
organic law thereof, and supersede any existing charter, including amend- 
ments thereto, and all special laws inconsistent with such charter. Said pro- 
posed charter shall be published in two daily newspapers published in said city 
for at least thirty days prior to the day of submitting the same to the electors 
for their approval, as above provided. All elections in this section authorized 
shall only be had upon notice, which notice shall specify the object of calling 
such election, and shall be given for at least ten days before the day of election 
in all election districts of said city. Said elections may be general or special 
elections, and, except as herein provided, shall be governed by the law regulat- 
ing and controlling general or special elections in said city. Such charter may 
be amended by proposals therefor submitted by the legislative authority of 
such city to the electors thereof at any general election. after notice of said 
submission published as above specified. and ratified hy a majority of the 
qualified electors voting thereon. In submitting any such charter or amend- 
ment thereto, any alternate article or proposition may be presented for the 
choice of the voters, and may be voted on separately without prejudice to others. 


See supra, Art. VTIT, 83, authority to ineur and limit of indebtedness. 
See notes to Art. 11, $ 25, and Art. IV, $ 1. 
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1. Ark., XII, 3; Cal., XI, 6; Colo., XIV, 
13; Mo., IX, 7; N. Y., VIII, 9; S. Dak., 
X, 1; Wy., XIII, 1. 

2. Cal., XI, 6; Colo., XIV, 14; IIL, IV, 
22; Ida., XII, 1. 

3. Cal., XI, 6. 

Cited in 1 Wash. 301; 1 Wash. 486; 2 Wash, 
138; 2 Wash. 144; 2 Wash. 585; 3 Wash. 8- 
11; 4 Wash. 86; 4 Wash. 136; 4 Wash. 145; 4 
Wash. 774, 775; 6 Wash. 146; 6 Wash. 251; 
7 Wash. 231, 232; 8 Wash. 279; 8 Wash. 
668; 14 Wash. 293; 14 Wash. 606; 13 
Wash, 19; 16 Wash. 386; 19 Wash. 41; 25 
Wash. 304; 25 Wash. 583; 26 Wash. 504; 
23 Wash. 721; 35 Wash. 580; 42 Wash. 29; 
48 Wash. 630; 50 Wash. 161, 162; 51 Wash. 
178. 

See 2 Remington’s Digest, pp. 1988-1997, 
§§ 1-32. 

All doubt as to the power of cities of 
this state, having a population of twenty 
thousand, to frame charters for their own 
government, is removed by the express lan- 
guage of this provision: Reeves v. Ander- 
son, 13 Wash. 17, 21. 


General laws cannot be affected by the 
adoption of a freeholders’ charter, but 
they are binding upon the corporations 
Seymour v. Tacoma, 6 Wash. 138, 146. 

The prohibition against special legisla- 
tion in incorporating cities and towns is 
prospective in its operation, and does not 
alfect existing special charters created un- 
der the territorial regime: Tacoma Land 
Co. v. Pierce Co., 1 Wash. 482. See Art. 
IT, § 28, subd. 8. 

The act of March 9, 1893 (p. 183), 
validating de facto towns, ineffectually at- 
tempting to incorporate under prior void 
acts, is constitutional, and not special 
legislation: Pullman v. Hungate, 8 Wash. 
519; State ex rel. Bradley v. Berry, 13 
Wash. 708; State ex rel. Rice v. Centralia, 
8 Wash. 659. 

The act of March 27, 1890 (p. 135, § 6), 
authorizing reincorporation of void munici- 
pal corporations, violates the constitutional 
inhibition against creating municipal cor- 
porations by special laws: Town of Denver 
v. Spokane Falls, 7 Wash. 226. 

The act of March 27, 1890 (p. 138), 
authorizing cities and towns to consoli- 
date, and to hold special elections therefor 
in each of the cities and towns proposed 
to be consolidated, aoes not contravene the 
provisions of this section: State ex rel. 
Cole v. New Whatcom, 3 Wash. 7. 

The majority prescribed by this section 
requisite to carry a proposition authorized 
to be submitted to the electors is a major- 
ity of those who vote upon the proposition: 
Metcalf v. Seattle, 1 Wash. 297; and the 
vote necessary for the ratification of a 
proposed amendment to a freeholders’ 
‘charter is a majority of those voting on 
the specific proposition, if submitted, at a 
general election: State v. Denny, 4 Wash. 
135. 
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The act of February 26, 1890, requir- 
ing the incorporation, organization and 
classification of cities in proportion to 
population, does not violate this section, 
since the same authority was conferred 
upon municipal corporations to be there- 
after organized by other legislation at the 
same session: Baker v. Seattle, 2 Wash. 
576, 585. 

This section must be construed to require 
the same publication of proposed amend- 
ments to a city charter as is required upon 
the adoption of the charter itself: Wade 
v. Tacoma, 4 Wash. 85. 


The boundaries of a city, acting under a 
freeholders’ charter, cannot be extended by 
an amendment of its charter; for an ex- 
tension to be valid under the constitution 
it must be consummated by virtue of ac- 
tion under the general laws: State ex rel. 
Snell v. Warner, 4 Wash. 773, 776. 

The constitution and statutes thereunder, 
authorizing the incorporation of cities and 
towns, do not confine the limits of the cor- 
poration to those of any pre-existing city 
or town, but the boundary may be estub- 
lished by the vote of the people within 
the limits of the proposed incorporation: 
Ferguson v. Snohomish, 8 Wash. 668. 

This section authorizes cities to frame 
their own charters for self-government 
within certain limitations, hence Art. IV, 
§ 33, freeholders’ charter of Seattle, pro- 
viding that a claim for damages against 
the city shall be presented within six 
months after the claim accrues and that 
no action should be maintained until sixty 
days after such presentation, is not uncon- 
stitutional, although the general law of 
limitations prescribes a three years’ limit: 
Scurry v. Seattle, 8 Wash. 278, 279. 

Cities authorized by the constitution to 
frame their own charters have no authority 
to provide therein for the creation of 
municipal or police courts. Such power is 
delegated by the constitution to the 
legislature, which can alone exercise it: 
In re Cloherty, 2 Wash. 137. 

A city cannot adopt a charter empower- 
ing it to fix the price of gas to be 
furnished its inhabitants, under this sec- 
tion, authorizing cities of a specific 
population to frame charters, etc., where a 
general Jaw authorizes such cities to 
regulate and control the use of gas, but 
contains no provision as to price: Tacoma 
Gas Co. v. Tacoma, 14 Wash. 288. 

Where the legislature has passed a gen- 
eral law upon the particular subject, the 
power to fix rates for lighting the city 
must be found therein, and not under $ 11 
of this article: Id., 293, 294. 

The salary of elective officers must be 
provided for in the charter and cannot be 
redelegated by the charter framers to the 
legislative bodies of such cities: Tavlor 
v. Tacoma, 8 Wash. 174; Bardsley v. Stern- 
berg, 18 Wash. 612. 
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The legislature having no authority to 
pass laws partaking of the character of 
special legisiation, it cannot delegate such 
power to a city council: Tacoma v. Krech, 
15 Wash. 296. 

The vacation of streets is a legislative 
function which may be delegated by the 
legislature to municipal corporations: Pon- 
ischil v. Hoquiam Sash and Door Co., 41 
Wash. 303. 

The eonstitutional authority to frame a 
freeholders’ charter does not authorize & 
city to exercise the power of eminent do- 
main: Tacoma v. State, 4 Wash. 64. Nor 
to require registration at city elections: 
Seymour v. Tacoma, 6 Wash. 138. Nor to 
provide a tribunal and clothe it with au- 
thority to determine an election contest: 
State ex rel. Fawcett v. Superior Court, 14 
Wash. 604. Nor to decide all questions as 
to qualifications and election of members 
of the city council in cases of contests: 
State ex rel. Navin v. Weir, 26 Wash. 501, 

The proper classification of municipal 
corporations may be determined by a cen- 
sus taken for that purpose by the local 
authorities: Anderson v. Whatcom County, 
15 Wash. 47; State ex rel. Smith v. Neal, 
25 Wash. 264. 

A charter of the city of the first class 


§ 11. 
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may be amended by a general law which 
affeets every city of such class: State ex 
rel, Seattle v. Carson, 6 Wash. 250. 

It is the evident policy of the state con- 
stitution that charters of cities of the first 
class and amendments thereto shall be sub- 
ject to the control of general laws: Hynd- 
man v. Boyd, 42 Wash. 17; Benton v. 
Seattle Electric Co., 50 Wash. 156. Per- 
mitting amendments to a charter to be 
adopted by a vote of the people is not an 
unwarranted delegation of legislative 
power: State ex rel. Mullen v. Doherty, 16 
Wash. 382. 

The adoption of charter amendments re- 
quiring the submission of the matter of 
grauting franchises to a vote of the peo- 
ple is not unconstitutional as an unlawful 
delegation of legislative power to the peo- 
ple: Hyndman v, Boyd, 42 Wash. 17. 

An ordinance fixing the minimum fine 
for a misdemeanor is not void, although 
the general law of the state fixes no min- 
imum: Seattle v. Pearson, 15 Wash. 575. 
See, also, Seattle v. Chin Let, 19 Wash. 38. 

This section does not permit the adop- 
tion of unreasonable charter limitations 
against claims and actions for damages 
against the city: Hase v. Seattle, 51 Wash. 
174, 


POLICE AND SANITARY REGULATIONS.—Any county, city, 


town, or township, may make and enforce within its limits all such local, police, 
sanitary, and other regulations as are not in conflict with general laws. 


Ark., XIT, 4; Cal., XI, 11. 

Cited in 14 Wash. 294; 16 Wash. 573; 26 
Wash. 275: 28 Wash. 722, 

Sce 1 Remington’s Digest, pp. 521-525, 
§§ 43-59; 2 Id.. p. 1995, $ 22; Id., pp. 2058- 
2060, §§ 260-273. 

The right of a municipal corporation to 
impound stock running at large, under 
charter powers, is a valid exercise of 
police power, and does not violate this 
section nor § 3 of Art. I: Wilson v. Bey- 
ers, 5 Wash. 303. 

Bicycles are vehicles and their use in 
the streets is a proper subject for police 
regulation in the interests of public 
safety: Simpson v. Whatcom, 33 Wash. 
392. 

A municipal ordinance requiring fire es- 
eapes upon buildings of a certain deserip- 
tion within prescribed limits is within 
the police power: Seattle v. Hinckley, 40 
Wash. 468. 


A legislative act supersedes an ordi- 
nance: Tacoma Gas & Elec, Light Co. v. 
Tacoma, 14 Wash, 288. 

A city may regulate the speed of auto- 
mobiles in the city, notwithstanding Laws 
1905, page 293, requires a state license for 
automobiles, and prohibits cities from im- 
posing any license on same: Bellingham v. 
Cissna, 44 Wash. 397. 

As to sufficieney of compliance with 
charter provisions fixing license fees for 
retail liquor licenses, see Seattle v. Clark, 
28 Wash. 717. 

An ordinance prescribing an eight-hour 
day upon municipal construction work is 
not unconstitutional: In re Broad, 36 
Wash. 419 (overruling Seattle v. Smyth, 
22 Wash. 327); Normile v. Thompson, 37 
Wash. 465. Nor is an ordinance prescrib- 
ing the minimum w»ges to be paid for a 
day’s labor: Gies v. Broad, 41 Wash, 448. 


§ 12 ASSESSMENT AND COLLECTION OF TAXES IN MUNICI- 
PALITIES.—The legislature shall have no power to impose taxes upon coun- 
ties, cities, towns, or other municipal corporations, or upon the inhabitants or 
property thereof, for county, city, town, or other municipal purposes, but may 
by general laws vest in the corporate authorities thereof the power to assess 


and collect taxes for such purposes. 


Sce notes to Art, VII, § 9, and § 8 of this article. 
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Cal., XI, 12; Neb., IN, 7. 

Cited in 2 Wash. 586; 6 Wash. 255; 6 
Wash. 258; 6 Wash. 369; 13 Wash. 53; 15 
Wash. 317; 22 Wash. 574; 26 Wash. 276; 
28 Wash. 45; 35 Wash, .584; 37 Wash. 16; 
42 Wash. 28; 44 Wash. 354; 51 Wash. 17. 

See 2 Remington’s Digest, p. 1997, § 32; 
Id., pp. 2105-2108, §§ 430-442. 

There is no vested right, either in 
municipal corporations of third or fourth 
class, or citizens thereof, to have property 
assessed in any particular way; the legis- 
lature may change the mode of assessment 
at any time: Heilig v. Puyallup, 7 Wash. 
29. 

The provisions of this section are not 
violated by the enactment (Laws 1893, p. 
301) providing for the establishment 
and improvement of highways in counties, 
etc., as the improvement is for a county 
purpose, and an assessment therefor is not 
a tax within the meaning of the constitu- 
tion: Seanor v. County Commissioners, 13 
Wash. 48, 61, 62. | 

The act of March 9, 1893 (p. 231), 
authorizing the issuance and collection of 
bonds upon the property benefited by local 
improvements, is constitutional and appli- 
cable to cities of every class: Germond v. 
Tacoma, 6 Wash. 365. 

Laws 1903, page 393, requiring the 
municipal authorities of a city to submit 
to a vote of the people charter amendments, 
etc., thereby compelling the city to incur 
the expense of such election, does not 
violate the provisions of this section: 
Hindman v. Boyd, 42 Wash. 17. Laws 
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1893, page 167, providing for the assess- 
ment and collection of taxes in cities of 


the first class does not violate the pro- 


visions of this section against the imposi- 
tion by the legislature of taxes upon 
municipal corporations: State ex rel. Seattle 
v. Carson, 6 Wash. 250; Germond v. Ta- 
coma, 6 Wash. 369; State ex rel. Seattle 
v. Abrahams, 6 Wash. 372. See, also, 
Pierce County ex rel. Maloney v. Spike, 19 
Wash. 652. 


The act of February 26, 1890, § 5, em- 
powering certain cities and towns to ex- 
tend their credit, etc., does not violate the 
provisions of this section prohibiting the 
legislature from imposing involuntary 
debts upon any city, ete.: Baker v. Seattle, 
2 Wash. 576. Under this section and Laws 
1899, page 290, § 6, cities were not granted 
power to impose penalties and interest on 
unpaid taxes: New Whatcom v. Roeder, 22 
Wash. 570. 


This section only authorizes a general 
law for the collection of taxes by the cor- 
porate authorities of a county for general 
county purposes: State ex rel. Latimer v. 
Henry, 28 Wash. 38. 

Under this section and Const., Art. VII, 
§ 9, the legislature may authorize the taxa- 
tion, by cities, of persons, as well as prop- 
erty, within their limits: State v, Ide, 35 
Wash. 576. 

A county having acted upon a petition 
for the establishment of a county road 
cannot question the constitutionality of the 
act authorizing it: Seanor v. Board of 
County Commissioners, 13 Wash. 48. 


§ 13. PRIVATE PROPERTY, WHEN MAY BE TAKEN FOR PUB- 
LIC DEBT.—Private property shall not be taken or sold for the payment of 
the corporate debt of any public or municipal corporation, except in the mode 
provided by law for the levy and collection of taxes. 


Cal., XI, 15; Colo., X, 14; Mo., X, 13; 
Mont.. XII, 8; Neb., IX, 7. 
Cited in 4 Wash. 154, 


See Seattle & Lake W. Waterway Co. 
v. Seattle Dock Co., 35 Wash. 503. 


§ 14. PRIVATE USE OF PUBLIC FUNDS PROHIBITED.—The 


making of profit out of county, city, town, or other public money, or using 
the same for any purpose not authorized by law, by any officer having the 
possession or control thereof, shall be a felony, and shall be prosecuted and 


punished as prescribed by law. 


Ark., XVI, 3; Cal., XI, 17; Colo., X, 13; 
Ida., VII, 10; Mo., X, 17; Mont., XII, 14; 
Pa., IX, 14; S. Dak., XI, 11; Wy., XV, 8. 

Cited in 12 Wash, 295; 18 Wash. 624. 

The enactment of § 2812, infra, is in 
perfect harmony with this provision, and 


urer: State v. Krug, 12 Wash, 288; see 
State v. Boggs, 16 Wash. 146. | 
Depositing funds of a eity in a bank, 
subject to repayment on demand, is neither 
a loan nor an investment of the funds: 
Bardsley v. Sternberg, 18 Wash. 612. 


applies to public officers, such as city treas- 


$ 15. DEPOSIT OF PUBLIC FUNDS.—All moneys. assessments, and 
taxes belonging to or collected for the use of any county, city, town, or other 
public or municipal corporation, coming into the hands of any officer thereof, 
shall immediately be deposited with the treasurer, or other legal depositary, 
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to the credit of such city, town, or other corporation respectively, for the 
benefit of the funds to which they belong. 


Cal., XI, 16. - 

Cited in 4 Wash. 154; 35 Wash. 515. 

Section 8100, infra, providing for the 
excavation of public waterways and for 


the claim for liens for the work is not a 
debt of any such corporation: Seattle etc. 
Waterway Co. v. Seattle Dock Co., 35 
Wash. 503. 


liens, does not violate this section; as 


ARTICLE XII. 
CORPORATIONS OTHER THAN MUNICIPAL. 


§ 1. CORPORATIONS, HOW FORMED.—Corporations may be formed 
under general laws, but shall not be created by special acts.! All laws relating 
to corporations may be altered, amended, or repealed by the legislature at any 
time, and all corporations doing business in this state may, as to such busi- 
ness, be regulated, limited, or restrained by law. 

1. Cal. XII, 1; IN, XI, 1; Ind, XI, Colo., XV, 2, 3; Del., I, 17; Ida., XI, 2, 3; 
13; Ia., VIII, 1; Minn., X, 2; ' Miss., VIL Amend. Kan., XII, 1; Me., IV, 14, Amend.; 
178; N. Y., Rev., VIII, 1; Neb., XIII, 1; Mich, XV, 1; Mo, XII, 1; Mont., XV, 2, 
Nev., VIIL l; N. C., VIII, l; Ohio, XIII, 3; N. Dak., VIT, 131; N. Y., VIII, 1; Ohio, 
l; Or., XI, 2; S. C., XIT, 1; Tex., XII, 1-2; XIII, 2; Pa., XVI, 10; S. Dak., XVII, 1; 
W. Va., XI, 1; Wis., XI, 1. Wy., X, 1. 

And see Ala. XIV, 1; Ark, XII, 6; Cited in 19 Wash. 498; 51 Wash. 390. 

$ 2. EXISTING CHARTERS.—AI existing charters, franchises, spe- 
cial or exclusive privileges, under which an actual and bona fide organization 
shall not have taken place, and business been commenced in good faith, at the 
time of the adoption of this constitution, shall thereafter have no validity. 

Ala., XIV, 2; Ark., XII, 1; Cal., XII, 6; Neb., XIII, 6; N. Dak., VII, 131; Pa., XVI, 
Colo., XV, 1; IL, XI, 2; Ida., XI, 1; Ky. 1; S. Dak, XVII, 2; Wy., X, 3; W. Va, 
91; Miss., 180; Mo. XII, 1; Mont, XV, 1; AT, 3. 


§ 3. EXISTING CHARTERS NOT TO BE EXTENDED NOR FOR- 
FEITURE REMITTED.—The legislature shall not extend any franchise or 
charter, nor remit the forfeiture of any franchise or charter of any corporation 
now existing, or, which shall hereafter exist under the laws of this state. 

Ala., XIV, 3, 10; Ark., XVII, 8; Cal, VII, 133; Pa., XVI, 2; S. Dak., XVII, 3; 
XII, 7; Ga., IV, 2, (3); La., 234; Miss, Va., X, 21. 
179; Mo., XII, 2, 3; Mont., XV, 2; N. Dak, 


$ 4. LIABILITY OF STOCKHOLDERS.— Each stockholder in all in- 
corporated companies, except corporations organized for banking or insurance 
purposes, shall be liable for the debts of the corporation to the amount of 
his unpaid stock, and no more, and one or more stockholders may be Joined as 
parties defendant in suits to recover upon this liability. 


Cf. Ala., XIV, 8; Mo., XII, 9; Minn., X, 3; Neb., XII, 4; Or., XI, 3; W. Va., XI, 2, 


§ 5. TERM “CORPORATION,” DEFINED—RIGHT TO SUE AND 
BE SUED.—The term ‘‘corporations,’’ as used in this article, shall be con- 
strued to include all associations and joint stock companies having any powers 
or privileges of corporations not possessed by individuals or partnerships, and 
all corporations shall have the right to sue and shall be subject to be sued in 
all courts in like cases as natural persons. 
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Cf. Ala., XIV, 12, 13; Ida., XI, 16; Kan., 
XII, 6; Ky., 208; La., 240; Mich., XV, 11; 
Minn., X, 1; Mo., XII, 11; Mont., XV, 18; 


§ 6. LIMITATIONS UPON ISSUANCE OF STOCK.—Corporations 
shall not issue stock, except to bona fide subscribers therefor, or their assignees; 
nor shall any corporation issue any bond or other obligation for the payment 
of money, except for money or property received or labor done. The stock of 
corporations shall not be increased, except in pursuance of a general law, nor 
shall any law authorize the increase of stock, without the consent of the person 
or persons holding the larger amount in value of the stock, nor without due 
notice of the proposed increase having been previously given in such manner as 
may be prescribed by law. All fictitious increase of stock or indebtedness 
shall be void. 


Miss., 199; Neb., XI, 3; Nev., VIII, 5; N. 
C., VIII, 3; N. Y., Rev., VIII, 3; N. Dak., 
VII, 144; Pa., XVI, 13; S, Dak., XVII, 19. 


Ala., XIV, 6; Ark., XII, 8; Cal., XII, 11; 
Colo., XV, 9; IN., XI, 13; Ida., XI, 9; Ky., 
193; La., 238, 239; Miss., 196; Mo., XII, 8; 


Mont., XV, 10; Neb., XT, 5; N. Dak., VII, 
138; Pa., XVI, 7; S. Dak., VII, 8; Tex., 
XII, 6. 


$ 7. FOREIGN CORPORATIONS.—No corporation organized outside 
the limits of this state shall be allowed to transact business within the state on 
more favorable conditions than are prescribed by law to similar corporations 
organized under the laws of this state. 


Ark. XII, 11; Cal., XII, 15; Ida., XI, 
10; Ky., 202; Mont., XV, 11; N. Dak., VII, 
136; S. Dak., XVII, 6; Wy., X, 5. 

Cited in 18 Wash. 454; 35 Wash. 343; 46 
Wash. 493; 47 Wash. 119; 47 Wash. 121; 
43 Wash. 375; 51 Wash. 621. 

Laws of 1901, page 356, regulating new 


to do business, in this state, and making 
them a class unto themselves, does not vio- 
late this section, where the law applies 
equally to all foreign and domestic cor- 
porations thereafter to be authorized to 
transact business: State v. Fraternal 
Knights & Ladies, 35 Wash. 338. 


corporations to be thereafter authorized 


§ 8. ALIENATION OF FRANCHISE NOT TO RELEASE LIABIL- 
ITIES.—No corporation shall lease or alienate any franchise, so as to relieve 
the franchise, or property held thereunder, from the liabilities of the lessor 
or grantor, lessee or grantee, contracted or incurred in the operation, use, or 
enjoyment of such franchise or any of its privileges. 

Cal., XII, 10; Ida, XI, 15; Ky., 203; 
Mont., XV, 17. 
Cited in 8 Wash. 286, 287. 


This section implies the right of a cor- 
poration to dispose of its franchise, but not 


so as to relieve it or property held there- 
under from the liabilities herein imposed: 
Klosterman v. Mason County etc. Ry. Co., 
8 Wash. 281, 


8 9 STATE NOT TO LOAN ITS CREDIT OR SUBSCRIBE FOR 
STOCK.—The state shall not in any manner loan its credit, nor shall it sub- 
scribe to or be interested in the stock of any company, association or corpora- 
tion. 

See supra, Art. VIII, $ 5, and references. 
Ala., XIV, 20; Ark., XII, 7; Ga., VII, 5; 
a VIII, 3; N. Y., Rev., VIII, 9; Or. 


8 10. EMINENT DOMAIN AFFECTING.—The exercise of the right 
of eminent domain shall never be so abridged or construed as to prevent the 
legislature from taking the property and franchises of incorporated companies, 
and subjecting them to public use the same as the property of individuals. 
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Ala., 1, 24; Ark., XII, 9, and XVII, 9; 
Cal., X11, 8; Colo., XV, 8; Fla., XVI, 29; 
Ga., IV, 2 (2); IN, XI, 14; Ida., XI, 8; 
Kan., XII, 4; Ky., 195; Mo., XII, 4; Minn., 
X, 4; Miss., 190; Mont., XV, 9; Neb., XI, 
6; N. Dak., VII, 134; Ohio, XIII, 5; Or., 
XI, 4; Pa., XVI, 3; S. Dak., XVII, 4; W. 
Va., XI, 12; Wy., X, 9. 

Cited in 32 Wash. 595. 
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See 1 Remington’s Digest, p. 1031, § 25. 


Property held by one corporation simply 
as a proprietor may be taken by another 
corporation for a public use: Samish River 
Boom Co. v. Union Boom Co., 32 Wash. 
586. One railroad may condemn property 
of another not held for a public use: 
Seattle € M. R, Co. v. Bellingham Bay & 
E. R. Co., 29 Wash. 491.. 


$ 11. PROHIBITION AGAINST ISSUANCE OF MONEY AND LIA- 


BILITY OF STOCKHOLDERS IN BANKS.—No corporation, association, 
or individual shall issue or put in circulation as money anything but the law- 
ful money of the United States.? Each stockholder of any banking or insur- 
ance corporation or joint stock association shall be individually and personally 
liable equally and ratably, and not one for another, for all contracts, debts, 
and engagements of such corporation or association accruing while they re- 
main such stockholders, to the extent of the amount of their stock therein at 


the par value thereof, in addition to the amount invested in such shares. 


1, Cf. Ala., XIV, 14; Ark., XI, 10; 
Cal., XII, 5; IN, XI, 6; Ind., XI, 1; Mo. 
XII, 25; Nev., VIII, 6; Or., XI, 1; S, Dak., 
XVIIT, 3; Wis., XI. 4. 

Cited in 13 Wash. 678; 19 Wash. 235; 
21 Wash. 225; 21 Wash. 613; 24 Wash. 
381; 36 Wash. 266. 

See 1 Remington’s Digest, p. 336, §§ 1-3. 

Stockholders’ liability: Ind., XI, 6; Il., 


XI, 6; Ia., VIII, 9; Minn., IX, 13; Mich. . 


XV, 3; Md., III, 39; N. Y., Rev., VIII, 7; 
Neb., XIII, 7; S. C., XII, 6; W. Va., XI, 6. 

The double liability imposed by this sec- 
tien is a secondary, and not a primary, lia- 


bility, the stockholders occupying the posi- 
tion of sureties: Wilson v. Book, 13 Wash. 
676; Watterson v. Masterson, 15 Wash. 511. 
But this rule has no application to the lim- 
itation of actions, and does not require 
that the primary assets be exhausted and 
applied before recourse be had against the 
stockholder: Bennett v. Thorne, 36 Wash. 
253. 

The superadded liability of the stock- 
holder is personal and does not follow the 
stock: Shuey v. Holmes, 21 Wash. 223; 
Shuey v. Adair, 24 Wash. 378. 


$ 12. RECEIVING DEPOSITS BY BANK AFTER INSOLVENCY.— 


Any president, director, manager, cashier, or other officer of any banking insti- 
tution who shall receive or assent to the reception of deposits after he shall have 
knowledge of the fact that such banking institution is insolvent or in failing 
circumstances, shall be individually responsible for such deposits so received. 


Ky., 204; La., 241; Mo., XII, 27. 
Cited in 35 Wash. 151. 
This provision does not preclude the 


legislature from making officers of a bank 
criminally liable for the same act: State v. 
Oleson, 35 Wash. 149, 


$ 13. COMMON CARRIERS, REGULATION OF.—AlIl railroad, canal. 
and other transportation companies are declared to be common carriers, and 
subject to legislative control. Any association or corporation organized for 
the purpose, under the laws of this state, shall have the right to connect at 
the state line with railroads of other states. Every railroad company shall 
have the right with its road, whether the same is now constructed or may 
hereafter be constructed, to intersect, cross, or connect with any other railroad, 
and when such railroads are of the same or similar gauge they shall, at all 
crossings and at all points where a railroad shall begin or terminate at or near 
any other railroad, form proper connections so that the cars of any such rail- 
road companies may be speedily transferred from one railroad to another. All 
railroad companies shall receive and transport each the other’s passengers, 
tonnage, and cars, without delay or discrimination. 


Ala., XIV, 21; Ark., XVII, 1; Cal.. XII, 
17; Colo., XV, 4; Ida., XI, 5; Ill, XI, 12; 


Ky., 216; La., 243 and 244; Mo., XIT, 13, 
14; Miss., 184, 195; Mont., XV, 5; Neb., 
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XI, 4; N. Dak., VII, 142 and 143; Pa., 
XVII, 1; S. Dak., XVII, 15, 16; Tex. X, 
1,2; W. Va., XI, 9; Wy., X, 1, 2. 

Cited in 31 Wash. 466; 36 Wash. 661. 


A street railway in the hands of a con- 
struction company is a common carrier, 
when: Cogswell v. West St. ete. R. Co., 5 
Wash. 46. Courts will take judicial notice 
that a railway company is a common 
carrier: Boyle v. Great Northern R. Co., 13 
Wash. 383. A street railway company is 
a common carrier: State ex rel. Grinsfel- 
der v. Spokane St. R. Co., 19 Wash. 518. 
Irrigation companies are public carriers of 
water: Prescott Irrigation Co. v. Flathers, 
20 Wash. 454. Owner of an office building 
is, in the operation of a passenger eleva- 
tor! Edwards v. Burke, 36 Wash. 107. 
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RAILROAD CROSSINGS.—The right of 
one railroad to cross another would not 
justify such a crossing and recrossing of 
parallel roads as would amount to a long- 
itudinal taking of property already devoted 
to a public use: Seattle & M. R. Co. v. 
State, 7 Wash. 150. The petitioning rail- 
road must accommodate itself to the first: 
Id. Railroad tracks constructed length- 
wise upon a public street cannot be claimed 
to constitute part of the railroad company’s 
yard so that another company could not 
cross the same: Id. 

To justify the condemnation by one 
railroad for a crossing of the terminal 
grounds of another, great necessity there- 
for must be shown: State ex rel. Spokane 
Falls & N. R. Co. v. Superior Court, 40 
Wash, 389. 


§ 14. PROHIBITION AGAINST COMBINATIONS BY CARRIERS. 


No railroad company or other common carrier shall combine or make any con- 
tract with the owners of any vessel that leaves port or makes port in this state, 
or with any common carrier, by which combination or contract the earnings 
of one doing the carrying are to be shared by the other not doing the carry- 
ing. 
Cal., XIT, 20. new territory, does not violate this section, 
Cited in 51 Wash. 349. when: State ex rel. Cascade R. Co. v. Su- 


Joint construction by two competing perior Court, 51 Wash. 346, 
lines, of an independent line opening up 


§ 15. PROHIBITION AGAINST DISCRIMINATING CHARGES.— 
No discrimination in charges or facilities for transportation shall be made 
by any railroad or other transportation company between places or persons, 
or in the facilities for the transportation of the same classes of freight or pas- 
sengers within this state, or coming from or going to any other state. Per- 
sons and property transported over any railroad, or by any other transportation 
company, or individual, shall be delivered at any station, landing, or port at 
charges not exceeding the charges for the transportation of persons and prop- 
erty of the same class, in the same direction, to any more distant station, port, 
or landing. Excursion and commutation tickets may be issued at special 
rates. 

See infra, § 21. 


Ala., XIV, 22; Ark., XVIT, 6; Cal., XTI, This section and § 22 are not self-ex- 


21; Colo., XV, 6; Fla., XVI, 30; Ga., IV, 
2 (1); I1, XI, 15; Ida., XI, 6; Mo., XII, 
12; Mont., XV, 7; Neb., XI, 7; Pa., XVII, 
3, 7; S. Dak., XVII, 17; Tex., X, 2, 

Cited in 32 Wash. 225. 


ecuting, but are limited in their operation 
to such interpretation as have been given 
them by legislative enactment: Northwest- 
ern Warehouse Co. v, Oregon R. & Nav. 
Co., 32 Wash. 218. 


§ 16. PROHIBITION AGAINST CONSOLIDATION OF COMPET- 
ING LINES.—No railroad corporation shall consolidate its stock, property, or 
franchises with any other railroad corporation owning a competing line. 


See note to § 14, supra. 

Ark., XVII, 4; Colo., XV, 5; N, XI, 11; 
Ky., 201; Mo., XIV, 17; Mont., XV, 6; 
Neb., XI, 3; N. Dak., VII, 141; Pa., XVII, 


4; S. Dak., XVII. 14; Tex., X, 5; W. Va, 
XI, 11; Wy., X. 8. 
Cited in 51 Wash. 349. 
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§ 17. ROLLING STOCK, PERSONALTY FOR PURPOSES OF 
TAXATION.—The rolling stock and other movable property belonging to 
any railroad company or corporation in this state shall be considered personal 
property, and shall be liable to taxation and to execution and sale in the same 
manner as the personal property of individuals, and such property shall not be 
exempted from execution and sale. 

Ark., XVII, 11; IL, XI, 10; Ky., 212; 


Miss., 185; Mo., XII, 16; Neb., XI, 2; S. 
Dak., XVII, 13; Tex., X, 4; W. Va., XI, 8. 


Cited in 14 Wash. 361. 


§ 18 MAXIMUM RATES FOR TRANSPORTATION.—The legisla- 
ture shall pass laws establishing reasonable maximum rates of charges for the 
transportation of passengers and freight, and to correct abuses and to prevent 
discrimination and extortion in the rates of freight and passenger tariffs on 
the different railroads and other common carriers in the state, and shall enforce 
such laws by adequate penalties. A railroad and transportation commission 
may be established, and its powers and duties fully defined by law. 


Cf. Cal., XII, 22; Ga., IV, 2 (1); Ill, 
XT, 12; Neb., XI, 4. 

The .constitutional provision requiring 
the legislature to establish reasonable 
maximum transportation rates, does not 
prevent the delegation of such power to a 
railroad commission, since it further pro- 
vides that the legislature may establish a 
railroad and transportation commission 
and define its powers; hence it does not 


prevent the establishment of a regulative 
commission with power to fix maximum 
rates in conflict with the maximum rate 
Jaws, and Laws 1907, providing such a 
commission, impliedly repeals former 
maximum rate laws of the state, upon the 
taking effect of conflicting rates estab- 
lished by the commission: State ex rel. 
Great Northern R. Co. v. Railroad Com- 
mission, 52 Wash. 33. 


$ 19 TELEGRAPH AND TELEPHONE COMPANIES.—Anv asso- 
ciation or corporation, or the lessees or managers thereof, organized for the 
purpose, or any individual, shall have the right to construct and maintain lines 
of telegraph and telephone within this state, and said companies shall receive 
and transmit each other’s messages without delay or discrimination, and all of 
such companies are hereby declared to be common carriers and subject to legis- 
lative control. Railroad corporations organized or doing business in this state 
shall allow telezraph and telephone corporations and companies to construct 
and maintain telegraph lines on and along the rights-of-way of such railroads 
and railroad companies, and no railroad corporation organized or doing busi- 
ness in this state shall allow any telegraph corporation or company any facili- 
ties, privileges, or rates for transportation of men or material or for repairing 
their lines not allowed to all telegraph companies. The rignt of eminent do- 
main is hereby extended to all telegraph and telephone companies. The leg- 
islature shall, by general law of uniform operation, provide reasonable 
regulations to give effect to this section. . 

See supra, Art. I, $ 16, eminent domain. 


Cf. Ala., XIV, 11; Colo., XV, 13; Ida., This section is not self-executing: State 


XI, 13; Ky., 199; Mont., XV, 14; Pa., XVI, ex rel, Spokane ete. Tel. Co. v. Spokane, 24 
12; S. Dak., XVII, 11; Wy., X, 7. Wash. 53. City may refuse a franchise: 
Cited in 24 Wash. 57. Id. 


$ 20. PROITIBITION AGAINST FREE TRANSPORTATION FOR 
PUBLIC OFFICERS.—No railroad or other transportation company shall 
grant free passes, or sell tickets or passes at a discount, other than as sold to 
the public generally, to any member of the legislature, or to any person holding 
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any public office within this state. 
this provision into effect. 
See supra, Art. II, $ 39, and references. 
Cf. Ala., XIV, 23; Ark., XVII, 7; Fla., 
XVI, 31; Ky., 197; Miss., 188; Mo., XII, 
24; N. Y., Rev., XIU, 5; Pa., XVII, 8. 
Cited in 10 Wash. 312; 45 Wash. 584. 
A public officer traveling upon a free 
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The legislature shall pass laws to carry 


action for damages, arising from the 
negligence of the company, that the pass 
issued to him was void under the consti- 
tution, and that the condition attached to 
its acceptance and use were, consequently, 


pass issucd by a transportation company is 


inoperative: Muldoon v. Seattle City Ry. 
estopped from setting up in a certain 


Co., 10 Wash. 311. 


$ 21 EXPRESS COMPANIES.—Railroad companies, now or here- 
after organized or doing business in this state shall allow all express companies 
organized or doing business in this state transportation over all lines of railroad 
owned or operated by such railroad companies upon equal terms with any 
other express company; and no railroad corporation organized or doing busi- 
ness in this state shall allow any express corporation or company any facilities, 
privileges, or rates for transportation of men or materials or property carried 
by them, or for doing the business of such express companies, not allowed to all 
. express companies, 
See supra, § 15. 


$ 22. MONOPOLIES AND TRUSTS.—Monopolies and trusts shall 
never be allowed in this state, and no incorporated company, copartnership, or 
association of persons in this state shall directly or indirectly combine or make 
any contract with any other incorporated company, foreign or domestic, 
through their stockholders, or the trustees, or assignees of such stockholders, 
or with any copartnership or association of persons, or in any manner what- 
ever, for the purpose of fixing the price or limiting the production or regulating 
the transportation of any product or commodity. The legislature shall pass 
laws for the enforcement of this section by adequate penalties, and in case of 
incorporated companies, if necessary for that purpose, may declare a forfeiture 
of their franchise. 

See note to § 14, supra. 


Cf. Ark., IT, 19; IlL, XI, 15; Ida., XT, 18; Monopoly in warehouse business not 


Ky., 198; Md., D. R., 41; Miss., 198; Mont., 
XV, 20; N. C. I, 31; N. Dak., VII, 146; 
Tenn., I, 22; Tex., I, 26. 

Cited in 23 Wash. 20; 32 Wash. 225; 35 
Wash. 515; 51 Wash. 349. 

The granting of a street railway fran- 
chise that permits of the acquisition or con- 
solidation of existing competing lines is not 
in violation of this section; Wood v, Seat- 
tle, 23 Wash. 1. 


shown, when: Northwest Warehouse Co. v. 
Oregon R. & N. Co., 32 Wash. 218. 

Section 8100, infra, providing for excava- 
tion of public waterways, etc., does not 
violate this section prohibiting monopolies: 
Seattle & Lake Wash. Waterway Co. v. 
Seattle Dock Co., 35 Wash, 503. As to 
boom company locating its site: See 
Nicomen Boom Co. v. North Shore etc. Co., 
40 Wash. 315. 


ARTICLE XIII. 
STATE INSTITUTIONS. 


$ 1. EDUCATIONAL, REFORMATORY AND PENAL INSTITU- 
TIONS.—Educational, reformatory, and penal institutions, those for the bene- 
fit of blind, deaf, dumb, or otherwise defective youth, for the insane or idiotic, 
and such other institutions as the public good may require, shall be fostered 
and supported by the state, subject to such regulations as may be provided by 
law. The regents, trustees, or commissioners of all such institutions existing 


109 


$$ 1-3] CONSTITUTION OF THE STATE OF WASHINGTON, [ART. XIV 


at the time of the adoption of this constitution, and of such as shall thereafter 
be established by law, shall be appointed by the governor, by and with the 
advice and consent of the senate; and upon all nominations made by the 
governor, the question shall be taken by ayes and noes, and entered upon the 


journal. 


Cf. Colo., VITI, 1; Ida., X, 1; Mont., X, 
1; N. Dak. XIX, 215, 216; S. Dak., XIV, 1; 
Wy., VII, 1. 

Cited in 9 Wash. 197. 

Under this section and § 4361, infra, 
only members of the board of regents of 
such state institutions are eligible to oflices 


thereunder or qualified to hold them: State 
v. Smith, 9 Wash. 195, 197. 

The governor in removing an appointive 
officer holding for an indefinite term has 
not been constituted an inferior court 
or tribunal, and his decision cannot be re- 
viewed by the courts: State ex rel. Me- 
Reavy v. Burke, 8 Wash. 412. 


ARTICLE XIV. 
SEAT OF GOVERNMENT. 


$ 1. STATE CAPITAL, LOCATION OF.—The legislature shall have 
no power to change or to locate the seat of government of this state; but the 
question of the permanent location of the seat of government of the state 
shall be submitted to the qualified electors of the territory, at the election to be 
held for the adoption of this constitution. A majority of all the votes cast at 
said election, upon said question, shall be necessary to determine the perma- 
nent location of the seat of government for the state; and no place shall ever 
be the seat of government which shall not receive a majority of the votes cast 
on that matter. In case there shall be no choice of loeation at said first elec- 
tion, the legislature shall, at its first regular session after the adoption of this 
constitution, provide for submitting to the qualified electors of the state, at 
the next succeeding general election thereafter, the question of choice of loca- 
tion between the three places for which the highest number of votes shall have 
been cast at the said first election. Said legislature shall provide further, that 
in case there shall be no choice of location at said second election, the question 
of choice between the two places for which the highest number of votes shall 
have been cast shall be submitted in like manner to the qualified electors of 
the state at the next ensuing general election: Provided, That until the seat 
of government shall have been permanently located as herein provided the 
temporary location shall remain at the city of Olympia. 


Colo., VIII, 2; Ida., X, 2; Mont., X, 2; Cited in 25 Wash. 583; 49 Wash. 74. 
S. Dak., XX, 1; Wy., VII, 23. 


§ 2, CHANGE OF STATE CAPITAL.—When the seat of govern- 
ment shall have been located as herein provided, the location thereof shall not 
thereafter be changed except by a vote of two-thirds of all the qualified electors 
of the state voting on that question, at a general election, at which the question 
of location of the seat of government shall have been submitted by the legis- 
lature. 


Colo., VITI, 3; Ida., X, 2; Mont., X, 3; 
Wy., VII, 23. 


Cited in 49 Wash. 74. 


§ 3. RESTRICTIONS ON APPROPRIATIONS FOR CAPITOL 
BUILDINGS.—The legislature shall make no appropriations or expenditures 
for capitol buildings or grounds, except to keep the territorial capitol buildings 
and grounds in repair, and for making all necessary additions thereto, until 
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the seat of government shall have beeen permanently located. and the public 
buildings are erected at the permanent capital in pursuance of law. 


Colo., VIII, 4; Mont., X, 4, 


ARTICLE XV. 
HARBORS AND TIDE WATERS, 


§ 1. HARBOR LINE COMMISSION AND RESTRAINT ON DIS- 
POSITION OF CERTAIN TIDE LANDS.—The legislature shall provide for 
the appointment of a commission whose duty it shall be to locate and establish 
harbor lines in the navigable waters of all harbors, estuaries, bays, and inlets 
of this state, wherever such navigable waters lie within or in front of the cor- 
porate limits of any city, or within one mile thereof upon either side. The 
state shall never give, sell, or lease to any private person, corporation, or asso- 
ciation any rights whatever in the waters beyond such harbor lines, nor shall 
any of the area lying betweeen any harbor line and the line of ordinary high 
tide, and within not less than fifty feet nor more than six hundred feet of such 
harbor line (as the commission shall determine) be sold or granted by the 
state, nor its rights to control the same relinquished, but such area shall be 
forever reserved for landings, wharves, streets, and other conveniences of navi- 


gation and commerce. 
See infra, Art. XVII, tide lands, 


Cf. Cal., XV, 2. 


Cited in 1 Wash. 301; 2 Wash. 260; 4 
Wash. 9; 7 Wash. 120. 152; 13 Wash. 65; 
19 Wash. 46; 22 Wash. 100. 


See 2 Remington’s Digest, pp. 2404-2410, 
$$ 84-101. 


“Tide lands” are “state” lands in a cer- 
tain sense—that is, they belong to the 
state; but in all the nomenclature of our 
constitution and statutes the latter term 
does not include the former: Seattle & M. 
Ry. Co. v. State, 7 Wash. 150, 152. 


Tide lands belong to the state, with full 
power of disposition thereof, restricted 
only by constitutions, state and national; 
and no individual can claim any easement 
in or impose any servitude upon them 
without legislative consent: Eisenbach v. 
Hatfield, 2 Wash. 236. 

Under this provision, the board of harbor 
line commissioners is authorized to estab- 
lish harbor lines in front of towns, as well 
as cities, as the word “cities” here used 
includes towns: State v. Harbor Line 
Commrs., 4 Wash. 6; and the act of March 
31, 1895 (Laws of 1895, p. 406), author- 
izing the disestablishment of harbor lines 
in front of towns under certain conditions 
is unconstitutional, as being in conflict 
with this article, which contemplates that 
such lines, when once established, shall 
forever remain so: Wilson v. State Land 


Commrs., 13 Wash. 65; see Stimson Mill 
Co. v. Harbor Line Commrs., 4 Wash. 6. 

Under the provisions of this article, a 
riparian proprietor, within one mile of the 
corporate limits of any city, has no right 
to extend wharves in front of his land 
below high-water mark, except by per- 
mission of the state: Eisenbach v. Hatfield, 
supra. 

The riparian proprietor’s rights to future 
accretions, not yet in existence, give him 
no vested right, as there can be no present 
vested right in that which may never 
exist: Id. 

The building by the state or its grantees 
of wharves upon shores of navigable 
waters is neither a taking nor a damaging 
of private property for public use: Id. 

The act of 1854, authorizing bank own- 
ers to build wharves in front of their 
premises, was but a license, which the 
constitution and subsequent laws have 
abrogated: Id. 

Under this section the term “commerce” 
must be construed as modified by the term 
“navigation”; and the curing and canning 
of fish, maintaining wholesale and retail 
fish markets, etc., are not “conveniences of 
navigation and commerce”: State ex rel. 
Denny v. Bridges, 19 Wash. 44. 

As to the validity of grant of tide lands 
to the United States, see State ex rel. 
Bussell v. Callvert, 33 Wash. 380. 


§ 2. LEASING AND MAINTENANCE OF WHARVES, DOCKS, 


ETC.—The legislature shall provide general laws for the leasing of the right 
to build and maintain wharves, docks, and other structures, upon the areas 
mentioned in section one of this article, but no lease shall be made for any 
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term longer than thirty years, or the legislature may provide by general laws 
for the building and maintaining upon such area wharves, docks, and other 


structures. 


Cited in 1 Wash. 301; 13 Wash. 65; 22 
Wash. 101. 

See 2 Remington’s Digest, p. 2406, $ 91. 

As to construction of the clause regard- 
ing leasing for wharves, docks, etc., see 
State ex rel. Denny v. Bridges, 19 Wash. 44, 
The only right of the lessee is to make im- 
provements for the purposes of navigation 
and commerce and receive remuneration 


therefor under state regulations: State ex 
rel. Trimble v. Bridges, 22 Wash. 98. The 
leasing of harbor line areas to the highest 
bidder by the harbor line commission is a 
purely executive or administrative act, 
and will not be controlled by writ of pro- 
hibition: State ex rel. White v. State 
Board of Land Commrs., 23 Wash. 700. 


$ 3. EXTENSION OF STREETS OVER TIDE LANDS.—Municipal 
corporations shall have the right to extend their streets over intervening tide 
lands to and across the area reserved as herein provided. 


Cf. Cal, XV, 1, > 

Cited in 4 Wash. 9, 10; 6 Wash. 333, 334; 
6 Wash, 387; 7 Wash. 156; 10 Wash, 462; 
11 Wash, 231; 13 Wash. 65; 17 Wash. 658; 
19. Wash. 429. 

See 2 Remington's Digest, p. 240, $ 88. 

The municipal corporations here referred 
to are only those having power to lay out 
streets: State v. Harbor Line Commrs., 4 
Wash, 6, 10. 

It would seem that the right to extend 
streets must end with the low tide line, for 
the easement or grant is only over “tide 
lands”: State v. Forrest, 11 Wash. 227, 232. 

The space between the harbor reserve 
and high tide line must be considered as 
“intervening tide lands,” irrespective of 
location of low tide: State v. Forrest, 11 
Wash. 227, 231. 

To hold that this provision is self-execut- 
ing might be very embarrassing when the 
matter of the disposal of the inner tide 
lands comes up (that matter being com- 
mitted entirely to the legislature), since 
the state’s oflicers can have no oflicial 
knowledge of streets as laid out by a city: 
Seattle € M. Ry. Co. v. State, 7 Wash. 
150, 156. 

Under the constitution and laws of the 
state, cities of the first class have, as 
against private parties, the absolute right 
to extend their streets over and across tide 
lands lying within their corporate limits, 
subject only to the superior right of navi- 
gation in the waters covering such lands. 
The rights of the city in this respect are 
paramount to any rights of private parties: 
Columbia etc. Ry. Co. v. Seattle, 6 Wash. 
332; Seattle v. Columbia etc. By. Co., 6 
Wash. 379, 


The fact that certain tide lands afford a 
passageway over which logs can be floated 
to a sawmill, and thus are convenient to 
the operation of the mill, gives no right of 
purchase, in view of the fact that, under 
this section, an adjoining municipal cor- 
poration has authority to extend its streets 
over such lands and cut them off from all 
connection with the mill: Globe Mill Co. v. 
Bellingham Bay Imp. Co., 10 Wash. 458; 
cited in State v. Forrest, 11 Wash. 227, 
233. 


And a city cannot run such street ex- 
tension across tide lands at an angle in- 
stead of a direct course: Ilwaco v. Ilwaco 
R. € Nav. Co., 17 Wash. 652. And the 
right is not a continuing one, when: See 
State ex rel. Gatzert ete. Land Co. v. 
Bridges, 19 Wash. 428. The state land 
commissioners appointed under the act of 
March 26, 1895, have no authority to re- 
view the action of local boards of tide land 
appraisers in the location of streets upon 
tide lands, which acts had been sub- 
sequently confirmed by the legislature: 
Seattle v. Forrest, 14 Wash. 423. 


Prior to 1895, commissioners could not 
lay out streets across tide lands: Td.; 
Ilwaco v. Ilwaco R. € N. Co. 17 Wash. 
652. 

As to effect of laying out streets over 
tide lands by the tide land appraisers, 
see West Scattle v. West Seattle Land Co,, 
38 Wash. 359. 


The legislature has the power to vacate 
strects platted across the tide lands of the 
state, when: Henry v. Seattle, 42 Wash. 
420. 


ARTICLE XVI. 
SCHOOL AND GRANTED LANDS. 


$ 1. DISPOSITION OF.—All the public lands granted to the state are 
held in trust for all the people, and none of such lands, nor any estate or inter- 
est therein, shall ever be disposed of unless the full market value of the estate 
or interests disposed of, to be ascertained in such manner as may be provided 
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by law, be paid or safely secured to the state; nor shall any lands which the 
state holds by grant from the United States (in any case in which the manner 
of disposal and minimum price are so prescribed) be disposed of except in the 
manner and for at least the price prescribed in the grant thereof, without the 
consent of the United States. 
Cf. Colo., IX, 10; Ida., IX, 8; N. Dak, 
IX, 163, 164. 
Cited in 7 Wash. 152; 51 Wash. 55, 56. 
Under this and the next section, title 
to state lands cannot be secured by adverse 


possession, and an act providing that lim- 
itations shall not run against the state 
violates this section; O’Brien v. Wil- 
son, 51 Wash. 52. 


$ 2. MANNER AND TERMS OF SALE.—None of the lands granted 
to the state for educational purposes shall be sold otherwise than at public 
auction to the highest bidder; and the value thereof, less the improvements, 
shall, before any sale, be appraised by a board of appraisers, to be provided by 
law, the terms of payment also to be prescribed by law, and no sale shall be 
valid unless the sum bid be equal to the appraised value of said land. In esti- 
mating the value of such lands for disposal, the value of improvements thereon 
shall be excluded: Provided, That the sale of all school and university land 
heretofore made by the commissioners of any county or the university commis- 
sioners, when the purchase price has been paid in good faith, may be con- 
firmed by the legislature. 


See references to $ 1. 
See note to previous section. 


Cited in 7 Wash. 217; 51 Wash, 55, 56. 

The provisions of the enabling act, that 
lands granted for the support of the public 
schools upon condition that such lands 
shall be sold only at publie auction and for 


construed as modified by the state consti- 
tution, providing for the confirmation of 
sales of such lands theretofore made under 
the authority of territorial laws: Romine 
v. State, 7 Wash. 215. 


not less than ten dollars per acre, must be 


§ 3. LIMITATIONS ON SALES.—No more than one-fourth of the 
land granted to the state for educational purposes shall be sold prior to January 
first, eighteen hundred and ninety-five, and not more than one-half prior to 
January first, nineteen hundred and five: Provided, That nothing herein shall 
be so construed as to prevent the state from selling the timber or stone off of 
any of the state lands in such manner and on such terms as may be prescribed 
by law: And provided further, That no sale of timber lands shall be valid 
unless the full value of such lands is paid or secured to the state. 


$ 4. HOW MUCH MAY BE OFFERED IN CERTAIN CASES— 
PLATTING OF.—No more than one hundred and sixty acres of any granted 
lands of the state shall be offered for sale in one parcel, and all lands within 
the limits of any incorporated city, or within two miles of the boundary of any 
incorporated city, where the valuation of such lands shall be found by appraise- 
ment to exceed one hundred dollars per acre shall, before the same be sold, be 
platted into lots and blocks of not more than five acres in a block, and not more 
than one block shall be offered for sale in one parcel. 


§ 5. INVESTMENT OF PERMANENT SCIIOOL FUND.—None of 
the permanent school fund shall ever be loaned to private persons or corpora- 
tions, but it may be invested in national, state, county, or municipal bonds. 


This section is amended. See Ist amendment, infra, 
See Art. IX, §§ 3 and 5, and references. 
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Cited in 7 Wash. 271, 272; 21 Wash. 208; 
21 Wash. 392; 40 Wash. 100. 

Under the provisions of this section the 
moneys in the permanent school fund may 
be invested in school district bonds, school 
districts being municipal corporations 
within the purview of the constitution: 
State v. Grimes, 7 Wash. 270; Board of 
Directors v. Peterson, 4 Wash. 147; Maxon 
v. School Dist., 5 Wash. 142. ` 

Warrants are not bonds, and hence Laws 
1899, page 53, authorizing the investment 
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of permanent school fund in state war- 
rants, violates the provisions of this sec- 
tion: State ex rel. Hellar v. Young, 21 
Wash. 391. Such funds are expressly au- 
thorized to be invested in state bonds: 
State ex rel. Winston v. Rogers, 21 Wash. 
206. But may not be invested in bonds is- 
sued to defray the cost of construction of 
waterworks in a city, payable out of the 
revenue of such waterworks system: State 
ex rel. Port Townsend v, Clausen, 40 Wash. 


ARTICLE XVII. 
TIDE LANDS, 


$ 1. DECLARATION OF STATE OWNERSIIIP.—The state of 
Washington asserts its ownership to the beds and shores of all navigable waters 
in the state up to and including the line of ordinary high tide in waters where 
the tide ebbs and flows, and up to and including the line of ordinary high water 
within the banks of all navigable rivers and lakes: Provided, That this section 
shall not be construed so as to debar any person from asserting his claim to 


vested rights in the courts of the state. 


See supra, Art. XV, harbors and tide waters. 


Cited in 2 Wash. 245; 2 Wash. 259; 
2 Wash. 265; 2 Wash. 279; 5 Wash. 
159; 7 Wash. 152; 11 Wash. 233; 18 Wash. 
499; 24 Wash. 644; 40 Wash. 373; 40 
Wash 418, 419; 49 Wash. 68; 49 Wash. 131. 

See 1 Remington’s Digest, p. 525, § 60; 
2 Id., pp. 2124-2127, §§ 21-32; Id., pp. 2404- 
2410, §§ 84-102. 

The rights of the state in tide lands is 
subject to the paramount right of the 
United States to regulate commerce and 
navigation; consequently, the United 
States, by its proper oflicers, is the only 
party that can interfere in cases of state 
legislation being opposed to that of Com- 
gress upon the subject of navigation and 
harbor lines; and, until the contrary ap- 
pears, all such legislation must be 
presumed to be in the interest of trade and 
navigation: Harbor Line Commrs, v. 
State, 2 Wash. 531. 

As the rule is a fixed one, that “high- 
water mark” is the limit of government 
grants, the fact that a portion of the tide 
flat is uncovered at low tide, and, in con- 
sequence, not covered by navigable water, 
will not render such tide flat subject to 
entry under what is known as the 
Valentine Serip Act: Baer v. Moran Bros. 
Co., 2 Wash. 608. 

A riparian owner of land, by reason of 
such ownership, can assert no valuable 
right below the line of ordinary high tide, 
ns against the state. The provision of this 
section, that no person shall be debarred 
from asserting his claim to vested rights 
in the courts of this state, applies only to 
some special rights held by a riparian 
owner by way of improvement made under 
express or implied license from the repre- 


sentative of the sovereign power, and not 
to a vested right incident to riparian 
ownership: Harbor Line Commrs. v. State, 
2 Wash. 530. 

Tide lands in the state of Washington 
belong to the state, which has full power to 
dispose of them subject only to the restric- 
tions imposed by the constitutions of the 
state and of the United States: Eisenbach 
v. Hatfield, 2 Wash. 236; Board of Harbor 
Line Commrs, v. State, 2 Wash. 530; State 
ex rel. Stimson Mill Co. v. Harbor Line 
Commrs., 4 Wash. 6; State ex rel. Columbia 
ete. R. Co. v. Harbor Line Commrs., 4 
Wash. 816; Morse v. O’Connell, 7 Wash. 
117; Allen v. Forrest, 8 Wash. 700; Sul- 
livan v. Callvert, 27 Wash. 600. 

Lands lying below the line of ordinary 
high-water mark in a fresh-water lake be- 
long to the state: McCue v. Bellingham 
Bay ete. Co., 5 Wash. 156. 

The assertion in this section as to owner- 
ship embraces a claim of title extending 
below the low tide line: State ex rel. Mc- 
Kenzie v. Forrest, 11 Wash. 227. 

This section shouid not be construed as 
affecting the rights of riparian proprietors 
upon non-navigable waters, though their 
source is in navigable waters: New What- 
com v. Fairhaven Land Co., 24 Wash, 493. 

A small lake having no navigable inlet 
or outlet, upon which a small steamer is 
run during the camping season, is navig- 
able within the meaning of this section: 
Madson v. Spokane Valley Land ete. Co., 
40 Wash. 414. See, also, Kalez v. Spokane 
Valley ete, Co., 42 Wash. 43. 

The navigabilitv of waters must not 
depend upon artificial means: East Ho- 
quam Boom € Log Co. v. Neeson, 20 
Wash, 142, 
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An unmeandered fresh water river not 
a navigable stream, when: Griffith v. Hol- 
man, 23 Wash. 347. 


A channel in a slough, forming an arm of 
Puget Sound, is a navigable stream in & 
legal sense, though not navigable at low 
tide: Dawson v. McMillen, 34 Wash. 269. 


“Navigable streams,” as used in this sec- 
tion, has reference only to such streams as 
are navigable for general commercial pur- 
poses, and not to those which are public 
highways merely for the floating of logs 
and timber products: Watkins v. Dorris, 24 
Wash. 636. 


The title relinquished by the general 
government to the state to all tide and 
shore lands is applicable only to such lanus 
as lie between the meander line and low- 
water mark: Washougal etc. Trans. Co. v. 
Dalles etc. Nav, Co., 27 Wash. 490. 

The United States had power to grant 
to a railroad corporation, for some pur- 
poses, at least, lands below high-water 
mark of tide waters: Kneeland v. Korter, 
40 Wash. 359. 
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A meandered slough is not navigable to 
the extent of requiring the consent of the 
United States to its obstruction, when: 
See State ex rel. Matson v. Superior Court, 
42 Wash. 491. 

Tide lands belonging to the state cannot 
be taken under the eminent domain act: 
Seattle & M. R. Co. v. State, 7 Wash. 150. 

The right of a riparian owner to future 
accretions to his land is not a vested 
right: Eisenback v. Hatfield, 2 Wash, 236. 

Where an applicant for tide lands has 
complied with all the preliminary require- 
ments of the existing law at the time of his 
application, which would entitle him to a 
contract of sale, he has acquired a vested 
right in such lands, of which he cannot be 
deprived by a subsequent repeal of the 
law under which his application was made: 
State ex rel. Billings v. Bridges, 22 Wash. 
64. | 

Abutters on tide lands have no vested 
right therein bv reason of their preference 
right to purchase the same: Seattle ete. 
Waterway Co. v. Seattle Dock Co., 35 
Wash. 503. 


$ 2. DISCLAIMER OF CERTAIN LANDS.—The state of Washington 
disclaims all title in and claim to all tide, swamp, and overflowed lands pat- 
ented by the United States: Provided, The same is not impeached for fraud. 


Cited in 2 Wash, 245; 2 Wash. 259; 2 
Wash. 279; 2 Wash. 615; 4 Wash. 469; 11 
Wash. 233; 14 Wash. 3; 19 Wash. 302; 27 
Wash. 497; 32 Wash. 613; 40 Wash. 362, 
364, 365, 371, 374; 42 Wash. 49. 


See 2 Remington's Digest, p. 2405, $ 86. 


There was no occasion for mentioning 
swamp and overflowed lands in this section, 
since they were expressly withheld from 
the state by $ 17 of the enabling act: Baer 
v. Moran Bros. Co., 2 Wash. 608, 615. 


The disclaimer in this section, while 
not in terms confirmatory of titles so ac- 
quired, is substantially a grant to the 
patentees of the interests of the state in 
such lands: Scurry v. Jones, 4 Wash. 468. 
The disclaimer is as broad as the claim of 
title in § 1: Id; State ex rel. McKenzie v. 
Forrest, 11 Wash. 227. 

Under this section, unless impeached ‘for 
fraud, the state can assert no title to pat- 
ented tide lands, although lying below 


the line of ordinary high tide: Cogswell v. 
Forrest, 14 Wash. 1. 

As to littoral rights of grantee in the 
abutting tide lands under conveyance from 
patentee under patent covering upland and 
tide land, see Denny v. Northern Pac. 
R. Co., 19 Wash. 298. 

Under the enabling act, § 4, and this sec- 
tion, the state has no authority to sell tide 
lands within the limits of an Indian reser- 
vation and patented to individual members 
of the tribe prior to statehood: Jones v. 
Callvert, 32 Wash. 610. 

Presumption as to disclaimer in this sec- 
tion where the meander line of the govern- 
ment survey was run years before the 
adoption of the constitution: See Kneeland 
v. Korter, 40 Wash. 359. The disclaimer 
applies to lands granted to a railroad cor- 
poration prior to the admission or the state, 
altbough patent therefor did not issue until 
thereafter, when: Kneeland v. Korter, 40 
Wash, 359, 


ARTICLE XVIII. 
STATE SEAL, 


§ 1. SEAL OF THE STATE.—The seal of the state of Washington 
shall be a seal encircled with the words, ‘‘ The seal of the state of Washington,”” 
with the vignette of General George Washington as the central figure, and 
beneath the vignette the figures ‘‘1889.’’ 


See supra, Art. III, § 18, and references, 
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ARTICLE XIX, 
EXEMPTIONS. 


$ 1. EXEMPTIONS — HOMESTEADS, ETC.—The legislature shall 
protect by law from forced sale a certain portion of the homestead and other 


property of all heads of families. 


Cf. Ala., X; Ark., IX; Cal., XVII, 1; 
Colo., XVIII, 1; Fla., X, Ga., IX; Il., IV, 
32; Kan., XV, 9; Mich., XVI; Mont., XIX, 
4; N. Dak., XVII, 208; Nev., IV, 30; N. C., 
X; S. Dak., XXI, 4; Tenn., xT, 11; Tex., 
XVI, 51; Va., XI; W. Va. VI, 48; Wy., 
XIX, 1. 

Cited in 20 Wash. 7; 14 Wash, 520; 43 
Wash. 182, 


The provision that the legislature shall 
by law protect a certain portion of the 
homestead from forced sale, does not apply 
when the homestead has been voluntarily 
encumbered: Or. Mortgage Co. v. Hersner, 
14 Wash. 515; Stone v. So Relle, 14 Wash. 
704, 


ARTICLE XX. 
PUBLIC HEALTH AND VITAL STATISTICS. 


$ 1. BOARD OF HEALTH AND BUREAU OF VITAL STATIS- 
TICS.—There shall be established by law a state board of health and a bureau 
of vital statistics in connection therewith, with such powers as the legislature 


may direct. 


Cal., XX, 14; Tex., XVI, 32. 

See 1 Remington's Digest, pp. 522, 523, 
sg 44-50. 

Where it is ascertainable from an act 
that its object was the public health and 
its provisions are appropriate and adapted 
to that end, it cannot be defeated as an 
arbitrary exercise of the legislative will 
under the guise of the police power: State 
v. Buchanan, 29 Wash. 602. 

Restricting the right to own, run, or 
manage a dental office is not a proper 
exercise of the police power, since tech- 
nical knowledge or skill is not essential 
to the proper exercise of such right and 
is not required for the well-being of the 
public, and the acts in question do not 
injuriously affect the health, good order, 
or safety of society: State v. Brown, 37 
Wash. 97. 


An act regulating the practice of medi- 
cine and restricting it to persons duly 
licensed is a valid exercise of the police 
power: Fox v. Territory, 2 W. T. 297; 


-State v. Carey, 4 Wash, 424. 


This power to thus restrict occupations 
affecting public health and comfort ex- 
tends to the practice of dentistry: State 
ex rel, Smith v. Board of Examiners, 31 
Wash. 492; In re Thompson, 36 Wash. 377; 
State v. Brown, 37 Wash. 106; State v. 
Sexton, 37 Wash. 110. Also, to the trade 
of barbers: State v. Sharpless, 31 Wash. 
191. But the police power does not extend 
to the licensing of blacksmiths: In re 
Aubrey, 36 Wash. 308. Nor to plumbers: 
State ex rel, Richey v. Smith, 42 Wash. 
237. 


§ 2. REGULATIONS CONCERNING MEDICINE, SURGERY AND 
PHARMACY.—tThe legislature shall enact laws to regulate the practice of 
medicine and surgery, and the sale of drugs and medicines. 


See notes to previous section, 


ARTICLE XXI 
WATER AND WATER RIGHTS. 


§ 1. PUBLIC USE OF WATER.—The use of the waters of this state 
for irrigation, mining, and manufacturing purposes shall be deemed a public 


use, 


Cf. Cal, XIV, 1; Colo, XVI, 5; Ida., 
XV, 1; Mont. II, 15; N. Dak., XVII, 210; 
Wy.. IX, 1. 

Cited in 20 Wash. 458; 39 Wash. 668. 


This section is in conflict with the due 
process clause in the federal constitution 
to the extent of taking private property 
for uses essentially private: State ex rel. 
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Tacoma Industrial Company v. White 
River Power Co., 39 Wash. 648. 

The condemnation of land for an irriga- 
tion ditch constitutes a public use: Pres- 
coll Irrigation Co. v. Flathers, 20 Wash. 


CONSTITUTION OF THE STATE OF WASHINGTON. 


[$$ 1,S 


The state can make any use of the 
waters or body of a navigable lake and 
confer the rights of irrigation therein: 
Kalez v. Spokane Valley etc. Co., 42 Wash. 
43, 


154. 


ARTICLE XXII. 
LEGISLATIVE APPORTIONMENTS. 


$ 1. SENATORIAL APPORTIONMENT.—Until otherwise provided 
by law, the state shall be divided into twenty-four senatorial districts, and said 
districts shall be constituted and numbered as follows: The counties of Stevens 
and Spokane shall constitute the first district, and be entitled to one senator; 
the county of Spokane shall constitute the second district, and be entitled to 
three senators; the county of Lincoln shall constitute the third district, and 
be entitled to one senator; the counties of Okanogan, Lincoln, Adams, and 
Franklin shall constitute the fourth district, and be entitled to one senator, 
the county of Whitman shall constitute the fifth district, and be entitled to 
three senators; the counties of Garfield and Asotin shall constitute the sixth 
district, and be entitled to one senator; the county of Columbia shall consti- 
tute the seventh district, and be entitled to one senator; the county of Walla 
Walla shall constitute the eighth district, and be entitled to two senators: 
the counties of Yakima and Douglas shall constitute the ninth district, and be 
entitled to one senator; the county of Kittitas shall constitute the tenth dis- 
trict, and be entitled to one senator; the counties of Klickitat and Skamania 
shall constitute the eleventh district, and be entitled to one senator; the county 
of Clarke shall constitute the twelfth district, and be entitled to one senator: 
the county of Cowlitz shall constitute the thirteenth district. and be entitled 
to one senator; the county of Lewis shall constitute the fourteenth district, 
and be entitled to one senator; the counties of Pacific and Wahkiakum shall 
constitute the fifteenth district, and be entitled to one senator; the county of 
Thurston shall constitute the sixteenth district, and be entitled to one senator ; 
the county of Chehalis shall constitute the seventeenth district, and be entitled 
to one senator; the county of Pierce shall constitute the eighteenth district, 
and be entitled to three senators; the county of King shall constitute the 
nineteenth district, and be entitled to five senators; the counties of Mason and 
Kitsap shall constitute the twentieth district, and be entitled to one senator; 
the counties of Jefferson, Clallam, and San Juan shall constitute the twenty- 
first district, and be entitled to one senator; the county of Snohomish shall 
constitute the twenty-second district, and shall be entitled to one senator; 
the counties of Skagit and Island shall constitute the twenty-third district, and 
be entitled to one senator; the county of Whatcom shall constitute the twenty- 
fourth district, and be entitled to one senator. 


$ 2. APPORTIONMENT OF REPRESENTATIVES.—Until other- 
wise provided by law, the representatives shall be divided among the several 
counties of the state in the following manner: The county of Adams shall have 
one representative; the county of Asotin shall have one representative; 
the county of Chehalis shall have two representatives; the county of Clarke 
shall have three representatives; the county of Clallam shall have one repre- 
sentative; the county of Columbia shall have two representatives; the county 
of Cowlitz shall have one representative; the county of Douglas shall have one 
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to call a convention to revise or amend this constitution, they shall recommend 
to the electors to vote at the next general election for or against a convention ; 
and if a majority of all the electors voting at said election shall have voted for 
a convention, the legislature shall at the next session provide by law for call- 
ing the same; and such convention shall consist of a number of members, not 
less than that of the most numerous branch of the legislature. 


Cal., XVIII, 2. Cited in 1 Wash. 301; 49 Wash. 75. 


§ 3. SUBMISSION TO THE PEOPLE.—Any constitution adopted 
by such convention shall have no validity until it has been submitted to and 
adopted by the people. 


See reference to $L 
ARTICLE XXIV. 
BOUNDARIES, 


$ 1. STATE BOUNDARIES.—The boundaries of the state of Wash- 
ineton shall be as follows: Beginning at a point in the Pacific ocean one 
marine league due west of and opposite the middle of the mouth of the north 
ship channel of the Columbia river, thence running easterly to and up the 
middle channel of said river and where it is divided by islands up the middle 
of the widest channel thereof to where the forty-sixth parallel of north lati- 
tude crosses said river, near the mouth of the Walla Walla River; thence east 
on said forty-sixth parallel of latitude to the middle of the main channel of 
the Shoshone or Snake river; thence follow down the middle of the main 
channel of Snake river to a point opposite the mouth of the Kooskooskia or 
Clear Water river; thence due north to the forty-niuth parallel of north lati- 
tude; thence west along said forty-ninth parallel of north latitude to the 
middle of the channel which separates Vancouver’s island from the continent, 
that is to say to a point in longitude one hundred and twenty-three degrees, 
nineteen minutes, and fifteen seconds west; thence following the boundary 
line between the United States and British possessions through the channel 
which separates Vancouver’s Island from the continent to the termination of 
the boundary line between the United States and British possessions at a point 
in the Pacifie ocean equidistant between Bonnilla point, on Vancouver’s island, 
and Tatoosh island lighthouse; thence running in a southerly course and 
parallel with the coast line, keeping one marine league off shore, to place of 
beginning. 


ARTICLE XXV, 
JURISDICTION, 


§ 1. AUTHORITY OF TIIE UNITED STATES.— The consent of the 
state of Washington is hereby given to the exercise by the congress of the 
United States of exclusive legislation in all cases whatsoever over such traet or 
parcels of land as are now held or reserved by the government of the United 
States for the purpose of erecting or maintaining thereon forts, magazines, 
arsenals. dock yards, light houses, and other needful buildings, in accordance 
with the provisions of the seventeenth parazraph of the eighth section of the 
first article of the constitution of the United States: Provided, That a suffi- 
cient description by metes and bounds. and an accurate plat or map of each 
such tract or parcel of land be filed in the proper office of record in the county 
in Which the same is situated, together with copies of the orders, decds, patents, 
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representative; the county of Franklin shall have one representative; the 
county of Garfield shall have one representative; the county of Island shall 
have one representative; the county of Jefferson shall have two representa- 
tives; the county of King shall have eight representatives; the county of 
Klickitat shall have two representatives; the county of Kittitas shall have 
two representatives; the county of Kitsap shall have one representative; the 
county of Lewis shall have two representatives; the county of Lincoln shall 
have two representatives; the county of Mason shall have one representative ; 
the county of Okanogan shall have one representative; the county of Pacific 
shall have one representative; the county of Pierce shall have six representa- 
tives; the county of San Juan shall have one representative; the county of 
Skamania shall have one representative; the county of Snohomish shall have 
two representatives; the county of Skagit shall have two representatives; the 
county of Spokane shall have six representatives; the county of Stevens shall 
have one representative; the county of Thurston shall have two representa- 
tives; the county of Walla Walla shall have three representatives; the county 
of Wahkiakum shall have one representative; the county of Whatcom shall 
have two representatives; the county of Whitman shall have five representa- 
tives; the county of Yakima shall have one representative. 


ARTICLE XXIII. 
AMENDMENTS. 


§ 1. HOW MADE.—Any amendment or amendments to this constitu- 
tion may be proposed in either branch of the legislature; and if the same shall 
be agreed to by two-thirds of the members elected to each of the two houses, 
such proposed amendment or amendments shall be entered on their journals, 
with the ayes and noes thereon, and be submitted to the qualified electors of 
the state for their approval, at the next general election; and if the people 
approve and ratify such amendment or amendments, by a majority of the 
electors voting thereon, the same shall become part of this constitution, and 
proclamation thereof shall be made by the governor: Provided, That if more 
than one amendment be submitted, they shall be submitted in such a manner 
that the people may vote for or against such [each] amendment separately. 
The legislature shall also cause the amendments that are to be submitted to 
the people to be published for at least three months next preceding the elec- 
tion, in some weekly newspaper, in every county where a newspaper is pub- 
lished throughout the state. 


Cf, Ala., XVII, 1; Ark., XIX, 22; Cal, 
XVIII, 1; Colo., XIX, 2; Fla., XVIII, 1; 
Ida., XX, 3; NL, XIV, 2; Ind., XVI, 1; Ia., 
X, 1; Kan. ALV, 1; La., IX, 147; Mass., 
Amend, IX; Mich, XX, 1; Mo., XI, 2; 
Md., XIV, 1; Minn., XIV, 1; Mont., XIX, 
9; Nev.. XVI, 1; N. J., IX, 1; N. Y, 
Rev., XIV, 1; Neb., XV, 1; N. Dak., XV, 
202; Ohio. XVI, 1; Or., XVII, 1; Pa., X, 
1; R. I., XIII, 1; S. C., XVI, 1; S. Dak., 
XXIII, 1; Tenn., XI, 3; Tex., XVII, 1; 
Va., XII, 1; W. Va., XII, 2; Wis., XII, 1; 
Wy., XX, 3. 


Cited in 1 Wash. 301; 25 Wash. 583; 49 
Wash. 74. 


The majority required for an amend- 
ment to the constitution under this and 
the next scction_ is three-fifths of those 
voting on the question submitted: Met- 
calfe v. Seattle, 1 Wash. 297. 

The above remark was made in con- 
struing other sections of the constitution, 
end not this section, and in Strain v. 
Young, 25 Wash. 383, it is implied that 
the language of this section is susceptible 
to another construction. 


$ 2. CONSTITUTIONAL CONVENTIONS.—Whenever two-thirds of 
the members elected to each branch of the legislature shall deem it necessary 
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ar other evidences in writing of the title of the United States: And provided, 
That all civil process issued from the courts of this state, and such criminal 
process as may issue under the authority of this state, against any person 
charged with crime in cases arising outside of such reservations, may be served 
and executed thereon in the same mode and manner and by the same officers as 
if the consent herein given had not been made. 

Cited in 40 Wash, 246, 


ARTICLE XXVI. 
COMPACT WITH THE UNITED STATES. 


The following ordinance shall be irrevocable without the consent of the 
United States and the people of this state :— 

First. That perfect toleration of religious sentiment shall be secured, and 
that no inhabitant of this state shall ever be molested in person or property on 
account of his or her mode of religious worship. 

Second. That the people inhabiting this state do agree and declare that 
they forever disclaim all right and title to the unappropriated public lands 
lying within the boundaries of this state, and to all lands lying within said 
limits owned or held by any Indian or Indian tribes; and that until the title 
thereto shall have been extinguished by the United States, the same shall be 
and remain subject to the disposition of the United States, and said Indian 
lands shall remain under the absolute jurisdiction and control of the congress 
of the United States, and that the lands belonging to citizens of the United 
States residing without the limits of this state shall never be taxed at a higher 
rate than the lands belonging to residents thereof, and that no taxes shall.be 
imposed by the state on lands or property therein belonging to or which may 
be hereafter purchased by the United States or reserved for use: Provided, 
That nothing in this ordinance shall preclude the state from taxing, as other 
lands are taxed, any lands owned or held by any Indian who has severed his 
tribal relations, and has obtained from the United States or from any person a 
title thereto by patent or other grant, save and except such lands as have 
been or may be granted to any Indian or Indians under any act of congress 
containing a provision exempting the lands thus granted from taxation, which 
exemption shall continue so long and to such an extent as such act of congress 
may prescribe. 

Third. The debts and liabilities of the territory of Washington, and pay- 
ment of the same, are hereby assumed bv this state. 

Fourth. Provision shall be made for the establishment and maintenance of 
svstems of public schools free from sectarian control, which shall be open to all 
the children of said state. 

Cited in 26 Wash. 672; 32 Wash. 613; tion by an executive proclamation by the 
38 Wash. 129. President of the United States: Jones v. 


Public lands of the general government Callvert, 32 Wash. 610. 
may be made part of an Indian reserva- 
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ARTICLE XXVII, 
SCHEDULE, 


In order that no inconvenience may arise by reason of a change from a 
territorial to a state government, it is hereby declared and ordained as fol- 
lows :— 


$ 1. EXISTING RIGHTS, ACTIONS AND CONTRACTS SAVED.— 
No existing rights, actions, suits, proceedings, contracts, or claims shall be 
affected by a change in the form of government, but all shall continue as if no 
such change had taken place; and all process which may have been issued 
under the authority of the territory of Washington previous to its admission 
into the Union shall be as valid as if issued in the name of the state. 


Cf. Colo., S. 2; Ida., S. 3, 4; Mont., S. 2, 7, 10; N. Dak., S. 1, 3, 4; S. Dak., S. 1, 2, 
3; Wy., S. 4, 5. 


$ 2. LAWS IN FORCE CONTINUED.—All laws now in force in the 
territory of Washington which are not repugnant to this constitution shall 
remain in force until they expire by their own limitation, or are altered or 
repealed by the legislature: Provided, That this section shall not be so con- 
strued as to validate any act of the legislature of Washington Territory grant- 
ing shore or tide lands to any person, company, or any municipal or private 
corporation. 

See notes to § 6. 


Colo., S. 1; Ida., S. 1, 2; Mont., 8.1; N. 
Dak., S. 2; S. Dak., S. 1; Wy., S. 1, 3. 

Cited in 2 Wash. 258; 4 Wash. 26; 8 
Wash. 472; 11 Wash. 233; 13 Wash. 362; 
14 Wash. 310; 22 Wash. 132; 22 Wash. 
548; 28 Wash. 498; 43 Wash. 182; 47 Wash. 
206; 51 Wash. 56. 

Where the highest judicial authority of 
the territory has decided a law invalid 
because its object was not clearly ex- 
pressed in the title, the above section does 
not continue it as a law “then in force”: 
State v. Halbert, 14 Wash. 306; Id., 703; 
State v. Smith, 15 Wash. 698. 

This section cannot be construed as re- 
enacting a statute, but merely as continu- 
ing in force all valid laws which were 


then in existence: State v. Ellis, 22 Wash. 
129. 


The constitution and laws have abro- 
gated the act of the territorial legislature 
of 1884 authorizing certain owners to 
build wharves in front of their premises: 
Eisenbach v. Hatfield, 2 Wash. 236. 

Session Laws 1869, page 408, and Bal. 
Code, §§ 155-164, regarding the payment 
of interest on warrants, were carried for- 
ward and made a part of the statutes by 
virtue of this section: State ex rel. Capital 
Nat. Bank v. Young, 22 Wash. 547, 

As to the duties of the attorney general, 
under territorial laws, kept in force by 
this section, see State ex rel. Atty. Gen. 
v. Seattle Gas Co., 28 Wash. 488. 


$ 3. DEBTS, FINES, ETC., TO INURE TO THE STATE.—AIll debts, 
fines, penalties, and forfeitures which have accrued or may hereafter accrue 
to the territory of Washington shall inure to the state of Washington. 


$ 4. RECOGNIZANCES.—AII recognizances heretofore taken or which 


may be taken before the change from a territorial to a state government shall 
remain valid, and shall pass to and may be prosecuted in the name of the 
state, and all bonds executed to the territory of Washington, or to any county 
or municipal corporation, or to any officer or court in his or its official capacity, 
shall pass to the state authorities and their successors in office, for the uses 
therein expressed, and may be sued for and recovered accordingly; and all the 
estate, real, personal, and mixed, and all judgments, decrees, bonds, specialties, 
choses in action, and claims or debts, of whatever description belonging to the 
territory of Washington shall inure to and vest in the state of Washington, 
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and may be sued for and recovered in the same manner and to the same extent 
by the state of Washington as the same could have been by the territory of 
Washington. 


Cf. Colo., S. 3, 22; Ida., S. 4; Mont., S. 11; N. Dak., S. 4, 5; Wy., 8. 2, 5. 


$ 9. CRIMINAL PROSECUTIONS AND PENAL ACTIONS.—AI 
criminal prosecutions and penal actions which may have arisen, or which may 
arise, before the change from a territorial to a state government, and which 
shall then be pending, shall be prosecuted to judgment and execution in the 
name of the state. All offenses committed against the laws of the territory of 
Washington, before the change from a territorial to state government, and 
which shall not be prosecuted before such change, may be prosecuted in the 
name and by the authority of the state of Washington, with like effect as 
though such change had not taken place; and all penalties incurred shall re- 
main the same as if this constitution had not been adopted. All actions at 
law and suits in equity which may be pending in any of the courts of the terri- 
tory of Washington at the time of a change from a territorial to a state govern- 
ment shall be continued and transferred to the court of the state having 
jurisdiction of the subject matter thereof. 


Cited in 2 Wash. 3; 6 Wash. 159. 

Under the provisions of the enabling act 
and constitution for the transfer of causes 
pending in the territorial supreme court to 
the state supreme court, the state supreme 
court acquired all the powers of the terri- 
torial court under the territorial statutes 
to remand criminal cases to the successors 
of the territorial district court, for the 
execution of its judgments: Way v. Wool- 
ery, 6 Wash. 157. 


The removal of a cause from a justice of 
the peace to the superior court under the 
form of an appeal, the action not having 
been brought to judgment prior to the ad- 
mission of the state, and being beyond the 
constitutional limit of jurisdiction in jus- 
tice’s court, was held to be a compliance 
with this section: Moore v. Perrott, 2 
Wash. 1. 


$ 6. RETENTION OF TERRITORIAL OFFICERS.—Al officers now 
holding their office under the authority of the United States, or of the terri- 
tory of Washington, shall continue to hold and exercise their respective offices 
until they shall be superseded by the authority of the state. 


See notes to Art. XI, $7. 


Cited in 6 Wash. 161, 163; 8 Wash. 472; 
28 Wash. 16; 28 Wash, 498. 

As all laws were continued in foree and 
all officers continued in oflice by this sec- 
tion and $ 2, supra, of tlie schedule, the 
county auditor was likewise continued in 


office: Garneau v. Port Blakeley M. Co., 8 
Wash. 467, 

The time of holding an office, under the 
provisions of this section, is not a “term” 
within the contemplation of Art. XI, $ 7, 
supra: Smalley v. Snell, 6 Wash. 161. 


$8 7. CONSTITUTIONAL OFFICERS, WHEN ELECTED.—ANM of- 


ficers provided for in this constitution, including a county clerk for each 
county, when no other time is fixed for their election, shall be elected at the 
election to be held for the adoption of this constitution on the first Tuesday 
of October, eighteen hundred and eishty-nine, 


§ 8. CHANGE OF COURTS — TRANSFER OF CAUSES.—When- 
ever the judge of the superior court of any county, elected or appointed under 
the provisions of this constitution, shall have qualified, the several causes then 
pending in the district court of the territory, except such causes as would have 
been within the exelusive jurisdiction of the United States district court, had 
such court existed at the time of the commencement of such causes within such 
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county, and the records, papers, and proceedings of said district court, and the 
seal and other property pertaining thereto, shall pass into the jurisdiction and 
possession of the superior court of such county. And where the same judge 
is elected for two or more counties, it shall be the duty of the clerk of the 
district court having custody of such papers and records to transmit to the 
clerk of such county or counties other than that in which such records are 
kept the original papers in all cases pending in such district court and belong- 
ing to the jurisdiction of such county or counties, together with transcript of 
so much of the records of said district court as relate to the same; and until 
the district courts of the territory shall be superseded in manner aforesaid, the 
said district courts and the judges thereof shall continue with the same juris- 
diction and powers, to be exercised in the same judicial districts respectively, 
as heretofore constituted under the laws of the territory. Whenever a quorum 
of the judges of the supreme court of the state shall have been elected and 
qualified, the causes then pending in the supreme court of the territory, ex- 
cept such causes as would have been within the exclusive jurisdiction of the 
United States circuit court had such court existed at the time of the commence- 
ment of such causes, and the papers. records, and proceedings of said court, 
and the seal and other property pertaining thereto, shall pass into the jurisdic- 
tion and possession of the supreme court of the state, and until so superseded 
the supreme court of the territory and the judges thereof shall continue with 
like powers and jurisdiction as if this constitution had not been adopted. 


Colo., S. 5; Ida., S. 16; Mont., 8. 14, 15; N. Dak., S. 6; Wy., S. 15. 


$ 9. SEALS OF COURTS AND MUNICIPALITIES.—Until other- 
wise provided by law, the seal now in use in the supreme court of the territory 
shall be the seal of the supreme court of the state. The seal of the superior 
courts of the several counties of the state shall be, until otherwise provided by 
law, the vignette of General George Washington, with the words “Seal of the 
superior court of county?? surrounding the vignette. The seal of munici- 
palities and of all county officers of the territory shall be the seals of such 
municipalities and county officers, respectively, under the state, until other- 
wise provided by law. 

Colo., 8. 17; Ida., S. 17; Mont., 8. 6; N. Dak., S. 7; Wy., S. 16. 


§ 10. PROBATE COURT, TRANSFER OF.—When the state is ad- 
mitted into the Union, and the superior courts in their respective counties 
organized, the books, records, papers, and proceedings of the probate court in 
each county, and all causes and matters of administration pending therein 
shall, upon the expiration of the term of office of the probate judges, on the 
second Monday in January, eighteen hundred and ninety-one, pass into the 
jurisdiction and possession of the superior court of the same county created 
by this constitution, and the said court shall proceed to final judgment or de- 
eree, order, or other determination in the several matters and causes as the 
territorial probate court might have done if this constitution had not been 
adopted. And until the expiration of the term of office of the probate judges, 
such probate judges shall perform the duties now imposed upon them by the 
laws of the territory. The superior courts shall have appellate and revisory 
jurisdiction over the decisions of the probate courts as now provided by law 
until such latter courts expire by limitation, 
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Colo., S. 8; Ida., S. 18; N. Dak., 8. 8; 
Wy., S. 17. 

Cited in 34 Wash. 308. 

Under this section the superior court 


$ 11. DUTIES OF FIRST LEGISLATURE.—The legislature, at its 
first session, shall provide for the election of all officers whose election is not 
provided for elsewhere in this constitution, and fix the time for the commence- 
ment and duration of their term, 


would have jurisdiction to review a judg- 
ment of the old probate court for apparent 
error or fraud: Ball v. Clothier, 34 Wash. 
299. 


$ 12. ELECTION CONTESTS FOR SUPERIOR JUDGES, HOW 
DECIDED.—In case of a contest of election between candidates at the first 
general election under this constitution for judges of the superior courts, the 
evidence shall be taken in the manner prescribed by the territorial laws, and 
the testimony so taken shall be certified to the secretary of state, and said 
officer, together with the governor and treasurer of state, shall review the evi- 
dence and determine who is entitled to the certificate of election. 


Colo., S. 13. 


§ 13. REPRESENTATION IN CONGRESS.—One representative in 
the congress of the United States shall be elected from the state at large at the 
first election provided for in this constitution, and thereafter at such times and 
places and in such manner as may be prescribed by law. When a new appor- 
tionment shall be made by congress, the legislature shall divide the state into 
congressional districts, in accordance with such apportionment. The vote cast 
for representative in congress at the first election shall be canvassed and the 
result determined in the manner provided for by the laws of the territory for 
the canvass of the vote for delegate in congress. 


Colo., S. 16; Ida., S. 9, 10; N. Dak., S. 18; S. Dak., S. 5, 7; Wy., S. 11. 


$ 14. DURATION OF TERM OF CERTAIN OFFICERS.—AIN dis- 
trict, county, and precinet officers who may be in office at the time of the adop- 
tion of this constitution, and the county clerk of each county elected at the 
first election, shall hold their respective offices until the second Monday of 
January, A. D. eighteen hundred and ninety-one, and until such time as their 
successors may be elected and qualified, in accordance with the provisions of 
this constitution; and the official bonds of all such officers shall continue in 
full force and effect as though this constitution had not been adopted, and such 
officers shall continue to receive the compensation now provided until the 
same be changed by law. 


See notes to Art., VI, § 8. 
See § 16 and notes, this article. 


Colo., S. 10; Ida., S. 13; Mont., S. 17; N. abrogated by such constitutional provi- 


Dak., S. 10; Wy., S. 12, 19. 

Cited in 5 Wash. 459, 460. 

Under Art. VI, $ 8, of the Const., and 
under this section, the term of office of 
county officers is for two years, commenc- 
ing on the second Monday of January next 
sueceeding their election; and the act of 
February 4, 1886, entitled “an act to pre- 
scribe the tenure of office, etc.” has been 


sions: MeMurray v. Hollis, 5 Wash. 458. 

By virtue of this section the office of dis- 
trict attorney ceased to exist on the first 
Monday in January, 1891, and the office of 
county attorney being a new oflice created 
by the constitution, the former officer could 
not succeed or hold over in the latter: In 
re Humason, 46 Fed. Rep. 392. 


§ 15. ELECTION ON ADOPTION OF CONSTITUTION, HOW TO 
BE CONDUCTED.—The election held at the time of the adoption of this 
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ART. XXVII] CONSTITUTION OF THE STATE OF WASHINGTON. [$§ 16-18 


constitution shall be held and conducted in all respects according to the laws 
of the territory; and the votes cast at said election for all officers (where no 
other provisions are made in this constitution), and for the adoption of this 
constitution, and the several separate articles, and the location of the state 
capital, shall be canvassed and returned in the several counties in the manner 
provided by territorial laws, and shall be returned to the secretary of the terri- 
tory in the manner provided by the Enabling Act. 


Colo., S. 14; Ida., 8. 9, 10, 11; N. Dak., S. 13; 8. Dak., 8. 5, 6, 7; Wy.,8. 7,9, 10, 11. 


$ 16. WHEN CONSTITUTION TO TAKE EFFECT.—The provisions 
of this constitution shall be in force from the day on which the president of 
the United States shall issue his proclamation declaring the state of Wash- 
ington admitted into the Union, and the terms of all officers elected at the first 
election under the provisions of this constitution shall commence on the Mon- 
day next succeeding the issue of said proclamation, unless otherwise provided 
herein. 
Colo., S. 12; Ida., S. 7; N. Dak., $. 11. United States was issued admitting the 
Cited in 2 Wash. 3. scate of Washington into the Union, con- 
The provisions of the constitution were sequently the terms of all officers there- 


in force from November 11, 1889, when the under began on Monday, Nov. 18, 1889; 
proclamation of the president of the Moore v. Perrott, 2 Wash. 1, 3, 


§ 17. SEPARATE ARTICLES.—The following separate articles shall 
be submitted to the people for adoption or rejection at the election for the 
adoption of this constitution :— 

Separate article No. 1. ‘‘ All persons, male and female, of the age of twenty- 
one years or over, possessing the qualifications provided by this constitution, 
shall be entitled to vote at all elections. ?” 

Separate article No. 2. ‘‘It shall not be lawful for any individual, company, 
or corporation, within the limits of this state, to manufacture, or cause to be 
manufactured, or to sell, or offer for sale, or in any manner dispose of any 
alcoholic, malt, or spirituous liquors, except for medicinal, sacramental, or 
scientific purposes. ?” 

If a majority of the ballots cast at said election on said separate articles 
be in favor of the adoption of either of said separate articles, then such separate 
article so receiving a majority shall become a part of this constitution, and 
shall govern and control any provision of the constitution in conflict therewith. 


$ 18. BALLOT.—The form of ballot to be used in voting for or against 
this constitution, or for or against the separate articles, or for the permanent 
location of the seat of government, shall be, — 
1. For the constitution, 
Against the constitution, 
2. For woman suffrage article, 
Against woman suffrage article, ——. 
3. For prohibition article, f 
Against prohibition article, ; 
[The result of the election was against both woman suffrage and prohibi- 
tion.] 
4. For the permanent location of the seat of government. [Name of place 
voted for.] 
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§ 19] CONSTITUTION OF THE STATE OF WASHINGTON. [Art. XXVII 

$ 19. APPROPRIATION.—The legislature is hereby authorized to ap- 
propriate from the state treasury sufficient money to pay any of the expenses 
of this convention not provided for by the Enabling Act of congress. 


CERTIFICATE. 


We, the undersigned, members of the convention to form a constitution 
for the state of Washington, which is to be submitted to the people for their 
_ adoption or rejection, do hereby declare this to be the constitution formed by 
us, and in testimony thereof, do hereunto set our hands, this the twenty-second 
day of August, Anno Domini one thousand eight hundred and eighty-nine. 


JOHN P. HOYT, President. GEORGE COMEGYS. 
J. J. BROWNE. OLIVER H. JOY. 

N. G. BLALOCK. DAVID E. DURIE. 
JOHN F. GOWEY. D. BUCHANAN. 
FRANK M. DALLAM. JOHN R. KINNEAR. 


JAMES Z. MOORE. 
E. H. SULLIVAN. 
GEORGE TURNER. 


GEORGE W. TIBBETTS. 
H. W. FAIRWEATHER. 
THOMAS C. GRIFFITTS. 


AUSTIN MIRES. 

M. M. GODMAN. 
GWIN HICKS. 

WM. F. PROSSER. 
LOUIS SOHNS. 

A. A. LINDSLEY. 

J. J. WEISENBURGER. 
P. C. SULLIVAN. 


C. H. WARNER. 

J. P. T. McCROSKEY. 
S. G. COSGROVE. 
THOS. HAYTON. 
SAM’L H. BERRY, 
D. J. CROWLEY. 

J. T. MCDONALD. 
JOHN M. REED. 


R. S. MORE. EDWARD ELDRIDGE. 
THOMAS T. MINOR. GEORGE II. STEVENSON. 
J. J. TRAVIS. SILVIUS A. DICKEY. 


ARNOLD J. WEST. 
CHARLES T. FAY. 
CHARLES P. COEY. 
ROB’T F. STURDEVANT. 
JOHN A. SHOUDY. 
ALLEN WEIR. 

W. B. GRAY. 
TRUSTEN P. DYER. 
GEO. H. JONES. 

B. L. SHARPSTEIN. 
H. M. LILLIS. 

J. F. VAN NAME. 
ALBERT SCHOOLEY. 
H. C. WILSON. 

T. M. REED. 

S. H. MANLY. 
RICHARD JEFFS. 
FRANCIS HENRY. 


[The signatures of seventy-one members are appended to the constitution. The four 
whose signatures are not attached are James Hungate of Whitman County, Lewis 
Neace of Walla Walla County, J. C. Kellogg of Island County, and W. L, Newton of 
King County.] 
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HENRY WINSOR. 
THEODORE L. STILES. 
JAMES A. BURK. 
JOHN McREAVY. 

R. O. DUNBAR. 
MORGAN MORGANS. 
JAS. POWER. 

B. B. GLASCOCK. 

O. A. BOWEN. 
HARRISON CLOTHIER. 
MATT. J. MCELROY. 
J.T. ESHELMAN. 
ROBERT JAMIESON. 
HIRAM E. ALLEN. 

H. F. SUKSDORF. 


Attest: 
JNO. I. BOOGE, Chief Clerk. 


CONSTITUTIONAL AMENDMENTS. 


AMENDMENT 1. 


Art. 16. See. 5. Investment of School Fund.—None of the permanent 
school fund of this state shall ever be loaned to private persons or corporations, 
but it may be invested in national, state, county, municipal, or school district 
bonds. 

Adopted November, 1894. 


AMENDMENT 2. 


Art. 6. Sec. 1. Qualifications of Voters.—All male persons of the age of 
twenty-one years or over, possessing the following qualifications, shall be en- 
titled to vote at all elections: They shall be citizens of the United States; they 
shall have lived in the state one year, and in the county ninety days, and in 
the city, town, ward, or precinct thirty days immediately preceding the election 
at which they offer to vote; they shall be able to read and speak the English 
language: Provided, That Indians not taxed shall never be allowed the elec- 
tive franchise. And further provided, That this amendment shall not affect 
the right of franchise of any person who is now a qualified elector of this state. 
The Legislature shall enact laws defining the manner of ascertaining the quali- 
fications of voters as to their ability to read and speak the English language, 
and providing for punishment of persons voting or registering in violation of 
the provisions of this section. 

Approved November, 1896. 


AMENDMENT 3. * 


Art. 7, Sec. 2, was amended by adding the following proviso: ‘f And pro- 
vided further, That the Legislature shall have power, by appropriate legisla- 
tion, to exempt personal property to the amount of $300 for each head of a 
family liable to assessment and taxation under the provisions of the laws of 
this state of which the individual is the actual bona fide owner.”’ 

Approved November, 1900. 


AMENDMENT 4. 


Art. 1. Sec. 11. Absolute freedom of conscience in all matters of relig- 
ious sentiment, belief and worship, shall be guaranteed to every individual, 
and no one shall be molested or be disturbed in person or property on account 
of religion; but the liberty of conscience hereby secured shall not be so con- 
strued as to excuse acts of licentiousness or justify practices inconsistent with 
the peace and safety of the state. No public money or property shall be appro- 
priated for or applied to any religious worship, exercise, or instruction, or 
support of any religious establishment. Provided, however, That this article 
shall not be so construed as to forbid the employment by the state of a chaplain 
for the state penitentiary, and for such of the state reformatories as in the dis- 
eretion of the Legislature may seem justified. No religious qualification shall 
be required for any public office or employment, nor shall any person be in- 
competent as a witness or juror, in consequence of his opinion on matters of 
religion, nor be questioned in any court of justice touching his religious belief 
to affect the weight of his testimony. 

Approved November, 1904. 
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INDEX TO STATE CONSTITUTION. 
By EUGENE G. KREDER. 


(References are to Articles and Sections.) 


Absconding Debtors. 

imprisonment of, for debt........i 

Absence, 

of citizens does not affect resi- 
dence, when ......o.ooooo... vi 

of governor, duties devolve on lieu- 
tenant governor............. iii 

of judicial officer works forfeiture 
il AAA iv 


of lieutenant governor and gover- 
nor, duties devolve on secretary 
of state EE S EE EE EE EE S E E P bD | 


Acceptance. 

of certain offices under United 
States vacates seat in legis- 
E sources 

Accused. 

rights in eriminal prosecutions...i 

rights of, on removal from office 
by legislature. i 


Terra RE eee | A 


Acts. 
enacting clause, style of.........ii 
may become a law, how......... ii 
not to be amended unless set forth 
in SU Us aaa ara ii 
presentation to governor neces- 
1 E E E carrai 
when effective without ADOS 
Alcira d ea 
veto, power of governor to......lii 
passage over veto....... „iii 


(see Bill; Laws; Statutes) 


Actions. 
against the state, to be authorized.ii. 
by and against corporations author- 


ZO En ee DE AR xil 
not affected by change in govern- 
Ment aa see xxvii 
pending in territorial, to be trans- 
ferred to state courts..... xxvii 
transfer to superior court, when to 
take: Plate. dosis xxvii 
(see Civil Actions; Criminal 
Actions) 


Adjournment of Legislature. 

from day to day, for want of quo- 
rum 

restrictions on each house as to 


time and place ...cooooo.oo.».»..11 
Adoption of Children. 
special act forbidden..... Ls dl 


Advice and Consent of Senate, 
appointment of officers for state in- 
stitutions to be by and with. xiii 
determined by yeas and nays and 
entered on journal.. xiii 


Affirmation. 
mode of administering...........i 
Agriculture. 
bureau of, to be established..... ii 


Rem. Wash. Code, Vol. I.—9 


17 
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Alienation of Pranchise. 
corporate liabilities not relieved 


y EEE A 


Aliens. 

corporation alien, if majority of 
stock owned by aliens..... .. ij 

naturalization of, by superior 
COUTE ...oooo... EN \ | 


ownership of lands prohibited ex- 
cept in certain cases.......ii 
acquisition by inheritance or in 
collection of debts permitted.ii 


Amendment to Bills. 
act amended to be set forth in 


full TEE ER ii 
may originate in either house... ii 
scope and object not to be 

changed su unse sen 
Amendment to Charter. 
by special act forbidden.........ü 


how proposed, submitted and adopt- 
A ET oz 


Amendment to Constitution. 


proposal for, may originate in 
either house........ ee xxiii 
publication of notice of elec- 
LION urn ee XXIil 
ratification by electors... .... xxiii 
revised constitution, adoption by 
people ...ooooo scence cone xxili 
separate amendments, to be sepa- 
rately voted ON........... xxiii 


vote proposing amendment or re- 
vision, two-thirds of each house 


NECESSATY anne xxiii 
yeas and nays to be taken and en- 
tered 2.0.00 ate oro eee xxiii 
Amendments to ER Rati- 
fied. 
No. 1 tosec. 5 of article 16, p. 127. 


No.2 to sec. lof article 6, p. 127, 
No. 3 to sec. 2ofartiele 7, p. 127, 
No. 4 to sec. 11 of article 1, p. 127, 


Amount in Controversy. 

appellate jurisdiction of supreme 
court, limited by............ iv 

original jurisdiction of superior 
CONTE A ove seeds nicas va EY 


Annulment of Marriage. 
appellate jurisdiction of supreme 


COUFE ..o.oooooooooocooooooo.». iv 
original jurisdiction of superior 
Court: 425044 EEE OR; 
(see Divorce) 
Appeal. 
appellate jurisdiction of superior 
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appellate jurisdietion of supreme 
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Appeal (Cont’d). 

probate courts, appeal from to su- 
perior court err eee ree xxvii 

rights of accused in criminal cases.i 


Appellate Jurisdiction. 
of supreme court..... ‚iv 
of superior court.....iv, § 6; xxvil 


Appointment. 

of clerk of supreme court. 

of reporter of supreme court....iv 

of regents of state institutions. xiii 

to fill vacancy in state office, by 
QOVEINOT esssoesssesoeoeoes iii 

to office under United States, va- 
cates seat in legislature. .....ii 


Apportionment. 
of legislators, when and how regu- 


lated Sree ee E AE ii 
of senators and representatives 
among counties of state...xxil 


of school fund, by special act, pro- 
hibited 

Appropriation of Private Property. 

for public or private use, prior 
compensation required........ i 

for right of way of corporations. .i 
(see Eminent Domain) 


Appropriations. 

capitol buildings, when may be 
made for ....ooooooooomoo... xiv 

expenses of constitutional conven- 
tion ...... errr ree 6.4.80 


money from state ‘treasury can be 
paid out by ‚viii 


revert, unless paid out within two , 


years ..ooooommmoommom.»o»».. viii 
sum and object to be specified. . vill 
when act providing for, to take 


effect 


Area Reserved. 

between harbor lines and line of 
high tide 

lease of by state for wharves.. 

sale of, restrictions on...... ...XV 

streets over, authorized........ xv 
(see Harbors; Navigable 

Waters; Wharves) 


right of people to bear arms guar- 


antecd ..ooooooooooo +... ».... i 
private armed bodies pro- 
hibited ...ooooooooooooooo..-. 1 
safekeeping of public arms to be 
provided ..oocoooooooooooo.. x 


scruples against bearing arms, ex- 
cuses from militia duty in time 


of peace ee re ee NAA x 
Army. 
standing, not to be kept in time of 

PEACE ......o ee 
| (see Militia) 
Arrest. 


debtors privileged from, except. .i 
electors privileged from at elec- 
tions, except .... 
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Arrest (Cont'd.). 

legislators, when 
from ....... 

militia, when privileged from....x 


Artificial Light. 
power of cities to contract for. .vili 


Assemblages of People. 
right of peaceable assembly not to 
be abridged ENTE A | 


privileged 


Assessment. 

imposition by a act pro- 
hibited jcc eavedcwne tas ass 

jurisdiction of superior court, orig- 
Dal aan ee iv 


jurisdiction of supreme ‘court, ap- 
pellate 


property of corporations, how as- 
sessed ....... II vii 
special, for local improvements, au- 
thorized: Asse vii 
uniform and equal rate of, to be 
established ...oooooo.ooo»... vil 
(see Taxation) 
Assignment. 
of superior judges and judicial 
business ...oooooo.o.... EPRS À 
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combination in restraint of trade 
prohibited 
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issuance of money by, pro- 
hibited secede rows emcee sexii 

organization authorized, for con- 
struction of telegraph and tele- 
phone lines ....oooooooo.o...Kii 

Assumption. 

of territorial debts by state...xxvi 


Attainder 
bills of, prohibited....ooooo»o»... .1 
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of commissions, by sceretary of 
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Attorney General. 
duties „res ee 
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records of office, to be kept at 
seat of government LER IE iii 
removal from oflice for incompe- 
tency or a ooo... lv 
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Auditor. 
duties ..... ll 
election of seats ae 
impeachment, liability to........ v 
office may be abolished by legisla- 
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on amendments to constitu- 
tion proposed..... .. -XXxiii 


on demand of one-sixth of 
members of either house.ii 


on emergency clauses......ü 
on final passage of bills... .ii 
on removal of public officer 
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rejection of governor's ap- 
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on suspension of the prohibi- 

tion against introduction of 
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Bail. 
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where guilt evident..... +. .1 
excessive, not to be required....i 


Ballot. 
elections to be by....... 
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double liability of stockholders. xii 

officers of, when liable for de- 
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Banks. 

liability of stockholders ......xii 

liability of officers for deposits. .xii 
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patented: dexerinsciniss xvii 
exception in cases of fraud.xvii 
ownership of, asserted by state.xvii 
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by legislature ........o.....1i 
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governor may sign or veto..iii 
passage over veto..........- iii 
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scope of, not to be a by 
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not to own bonds of private 
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of state, defined.............XXiV 
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jurisdiction of supreme court....iv 


Cession of Jurisdiction. - 
exclusive legislation over certain 


lands given to United 
States. u... 000000 XXV 
retention by state of jurisdic- 
tion for service of pro- 
CESS ...oooo.o.oo. OT XXV 


Change of Name. 
special legislation prohibited... .ii 
Changing County Lines. 


special legislation prohibited... 
except on creation of aes 
county .........e.. ee ice eek 


Changing County Seats. 


special legislation prohibited ....üi 
Chaplain, 
for state penitentiary and reforma- 
tories (amend, 4)..... eer | 
Charter. 
Corporate. 
creation by special legislation 
forbidden ...ooo.ooooo»o». xii 
extension of by legislature pro- 
hibited ....ooocoocoo.... xii 
forfeiture of, not to be re- 
mitted: en er xii 
void for want of organization, 
when ...ooooooocommooo..».o. xii 
Municipal. 
creation or amendment by spe- 
cial law, prohibited........ 11 
grant of, to be under general 
LAWS E xi 
power of certain cities to 
frame .......... ee xi 
elections for, how con- 
ducted ....o..ooo. TER xi 
how amended ............ xi 
publieation, prior to submis- 
BON: een xi 


subject to general laws....xi 
submission of alternate propo- 
sitions i 

Chief Justice of Supreme Court. 
method of determining 
presides on trial of impeachments, 
when 


ww 


A & 


1 
28(1) 
ii 28(18) 
28(18) 


28(18) 


11 


wo oo CC th 


28(8) 


Children. 
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(see Municipal Corporations; records of, to be kept at state capi- 
Municipal Courts; Municipal Ol A coats, Sad lii 24 
Fine) salary to be regulated by legisla- 
DULG. Eee iii 23 
Civil Actions. TOSS ies 
limitation of, by special act pro- term of office ...o.oooooomoo.oo»... 111 3 
hibited ........ cs KE ii 28(17) | Common Carriers. 
number of jurors iM............. i 21 | canal companies are .......... xii 13 
number of jurors necessary for ver- combination between prohibited. xii 14 
diet asien i 21 | diserimination in charges or service 
parties may waive jury..... ee 21 prohibited ............... xii 15 
(see Actions) maximum rate of charges, legisla- 
ture may regulate.......... xii 18 
Civil Power. sE 
railroad companies are......... xii 13 
m > be free from nn i5 regulation of, by commission, au- 
Mn E S : thorized. Zen 18 
military subordinate to...... ....1 18 subject to legislative control. ii 13 
Classification. telegraph and telephone companies 
of cities and towns in proportion BIO en xii 19 
to population .............. xi 10 | transportation companies are...xii 13 
OF COUNTIES) Sea thik wes iene xi 5 (see Canal, Railroad, Transpor- 
of judges of supreme court by tation, Telegraph and Tele- 
A E E iv 3 phone Companies) 
Clerk. Common School Fund. 
of supreme court, judges to ap- enlargement of, legislature may pro- 
point we en ees nanos; iv 29 WIG: cresco Ohi skies ea ix 3 
office may be made elective. .iv 22 | income from, to be applied to com- 
salary and term of office... .iv 99 mon schools ............. .1X 2 
of superior court, county clerk is interest to be expended for eur- 
EX OCIO: are iy 26 rent expenses .........+.... ix 3 
invested, in what securities....xvi 5 
Collection of Taxes. loans from, prohibited......... xvi 5 
time not to be extended by special losses occasioned by default, fraud, 
acts u“ ceo n..oorn..por..n oo...» 11 28(5) etc., to become permanent debt 
(see Taxation) against Blase ix 5 
Color. principal of, to remain irre- 
no distinetion on account of, in ducible ..... coo... run ix 3 
education ....ccccccccee ix 1 | sources of, from what derived..ix 3 
(see School Fund) 
eig iai Common Schools. 
y common carriers to share earn- general and uniform system to be 
ings, prohibited ........... xii 14 established ...... ...... ... ix 2 
to affect prices, production or special legislation affecting, prohib- 
transportation of commodi- ited EEE nl ii 28(15) 
ties, prohibited ..........xii 22 | superintendent of public instruction 
(see Monopolies) to supervise ...........00. 22 
Commander-in-chief. (see Education; Public Schools) 
governor to be, when militia in Commutation of Sentence. 
state SETVICO +......o.....1 8 | report by governor to legislature. iii 11 
(see Militia) with reasons for grauting....iii 11 
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Commutation of Taxes. 

prohibition against state grant- 
ING. A A 

Commutation Tickets. 

carrier may grant, at 
Tate ur é 

Compact with United States. 

irrevocable without mutual con- 
SENT. oie ky ease bd deso eee XXVI 


Compensation. 
appropriation of private property. i 
for right of way for corpora- 


eT rare © 


special 
xii 


tions EEE vas ideen 

jury to ascertain oe 

tion due ...ooooooooo.o.o... i 
change of, during term of “public 
oflicer, prohibited EE 


re .xi, $8; ii, § 25; iii 
constables in ‘cities of over 5000. xi 
county, township, precinct and dis- 


trict OÍÉCerS.......oo.o..o.o..- xi 
extra, not to be granted public 
OMCOTB® A ersin ess ii 
judges of supreme and superior 
COUTTS ..o.ooooconooomosososo iv 
justice of peace in cities of over 
5000 zus sus dv 
member of legislature........... li 
Conditions. 
on foreign corporations doing busi- 
ness ..... ee sas xii 


Confession in Open Court. 

effect in treason ...o.o..... 

Congress. 

exclusive power of legislation over 
lands of United States in 


aa rl 


State ..oooooooooooo mor». XXV 
subject to state’s right to serve 
PTOCESS ssesesesoseeseoes XXV 
indian lands under jurisdiction of 
(CAG aoa We wagon: Res xxvi 
legislator elected to, vacates seat 
ein. ee BE ii 
member of, ineligible to legislature 
dee wets. ek: AUG ee 11 


representatives in, election of.xxvii 
Congressional Districts. 
division of state into....... 
Conscience, Freedom of. 
guarantecd to every individual.. 
Consent of Governed. 

source of governmental powers...i 


Consolidation. 
of competing lines of railroad pro- 


.xxvili 


hibited A eee. 
Constables. 
salaries, in cities of over 5000, 
legislature to HX AA xi 
Constitution. 
amendment, how effected..... xxiii 
election for voting on, how con- 
düctéd unsre ESS xxvii 
form of ballot............ xxvii 
existing rights not affected. ..xxvii 
in effect, WhéN...oooooooo»-«XXVÍl 
mandatory cece cece cece eee ee ence i 


27 


m è $e 


Corstitution (Cont'd). 
revision 

submission to people...... xxiii 
United States, supreme law of land 


e.c eso e0veeee eevee eeeeee@ Pers | 


Contempt. 
each house may punish for......ii 


Contested Elections, 
(see Elections) 

Contracts. 

affecting price, production or trans- 
portation, prohibited........xil 

combination between common car- 
riers prohibited.. ; ‚xii 

De of obligation prohib- 
ited . ss 

Génvention:. 

to revise or amend constitution 
e ada arta © 006 | 

Conveyance. 

of lands to aliens invalid........ii 


Conviction. 

no corruption of blood nor forfeit- 
ure of estate...oooo.o... are 

on impeachment, two-thirds sena- 
tors must ConCuT....ooooooo..V 

Convict Labor. 

contracts for, prohibited........ii 

working for benefit of state author- 
ized 44% ET Oe ts Wale easel 

Copartnerships. 

combination to affect price, produc- 
tion or transportation prohib- 
ited unsas son. .xii 

Coroners. 

may or may not be salaried......Xi 

Corporate Powers. 

not to be granted by special act.ü 

Corporate Property. 

appropriation by eminent domain 
authorized ade caera re xii 

taxation of, power not to be sur- 


EE EE ek 


rendered ER a VÍA 
Corporations. 
alien, WheD.....oo.oo..o.. seul 
appropriation of right of way. ʻi 
compensation to be paid...... i 
bonds, restriction on issuance...xil 


not to be owned by counties or 


CIES ui viii 
business, may be ` regulated by 
law E a a aa xii 
charter not to be extended..... xii 
invalid, if unorganized when 
constitution adopted...... xii 
combinations affecting price, pro- 


duction, or transportation pro- 


hibited u ces cence saws See ws xii 
creation by special act prohib- 
ited was er coos ii 
debts, relief by special act pro- 


hibited 
eminent domain, property subjeet 

tO. Sansa rennen a 
equal privileges and immunities. 
foreign, not to be favored.... „xii 
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29 
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Corporations (Cont’d). 
forfeiture of franchise for unlaw- 
ful combinations .........xü 
not to be remitted..........Xii 
formation, by general ‘and not by 
special laws........ eee rer ll 
franchise may be forfeited..... xii 
alienation or lease not to re- 
lieve liability..... RE © | 
laws relating to may be amended 
or repealed ....ooomooooo.»..XKii 
legislative control.........oo...Xii 
liability for receipt of bank de- 
posits after insolvency....xii 
not relieved .by alienation or 
lease of franchise.........xii 
loan of school funds to, prohib- 
ited wand gale ess een xvi 
money, issuance prohibited..... xii 
monopolies and trusts forbidden. xii 
state not to subscribe to nor own 


BLOCK seit se ee eee sess AS op 

not to surrender power to 
tax ......o. eyo O VIE 
stock not to be owned by counties 
OPC nee vii 
increase, consent "and notice 
necessary ........... TETS i 


restrictions on issuance.....xii 
stockholders, ordinary liability. .xii 
liability in banking insurance 
and joint stock companies. xii 

may be joined as parties de- 
fendant sssr ies ee ob aie esa XIE 

sue and be sued, right and liabil- 
VV cg sa aver. Ae. Aeros eRe 


taxation of property, method 
a Meek eee! Breese asian vil 
telephone and telegraph lines, or- 
ganization to construct..... xii 


term includes associations and joint 
stock companies..........Xil 
(see Franchise) 
Corruption in Office. 
judges, attorney general and prose- 
cuting attorneys removable by 


legislature.... ...... Re re of 
Corruption of Blood. 
conviction not to work..........i 
Corrupt Solicitation. 
compulsory testimony in cases 


disqualification for holding office. ii 


punishment to be provided by 
legislature. ......... all 
County. 
allotment of he among 
Er a a .xxii 
of senators... aed es RX 
assignment of superior court 
TUES an a Bon een iv 
classification. .... neue «eo xi 
corporate bonds or stocks not to be 
owned... uses Cees TEET viii 
county seat removal............ xi 
not to be changed by special 
BCU cowed ee ewes ... 


credit not to be loaned........Vili 


19 


.....1128 (18) 
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County (Cont’d). 
debts, apportionment on division 
or enlargement.. .... ....Xi 
HM Of via acces as Swe Vill 
power to contract..........vili 
private property not to be taken 
in satisfaction of..........Xi 
division, how effected........ ..xi 
Majority of voters necessary to 
reduce territory...... .xi 
existing to be legal subdivision of 
state... .... REES xi 
government, legislature to provide 
system.... ... ess < 
indebtedness, limit of.. s... VI 
additional, assent of voters nec- 
essary... EN „eviii 
assessment as basis of, how 
ascertained.. ... as VI 
restriction as to purpose. ...viii 
lines, not to be changed by special 
act...... ..o.... daras 
location of county seat not to be 


hab 


Oo (e>) O He = 69 0 y Ho U 


-ii 28 (18) 


changed by special act....... ii 28 (18) 


moneys to be polen with treas- 


use of, by official, a felony. xi 
new county, formation by special 
act allowed.... ..o...o... 
restrictions on....... ......Xi 
officers, election, duties, terms, 
compensation.... sess ...... xi 
police and sanitary regulations, 
power to enforce............ xi 
school funds may be invested in 
(E 65 oa 2 use was JH RVI 
Deal. Basen 2... .XXvii 
stock or bonds of corporation not 
to be owned.......... Vill 
taxation, power to assess and col- 


taxes, liability for ie aa 


share of state.. ... as .xi 
local, legislature not to. im- 
DOSE... OE Peete: sal 
township organization in........xi 


County Attorney. 
(see Prosecuting Attorney) 


County Clerk. 
accountability.... 
clerk of superior court, ex officio.iv 
duties, term and salary, legislature 
to providësicsie an ea xi 
election to be provided for...... xi 
first under constitution, time 
DI ee weeks +». XXVİİ 


County Commissioners. 

election and compensation, legisla- 
ture to provide...... ....... xi 

vacancies in county, township, pre- 
cinct and road district oflices 
filled by.... .. sas ao Rd 


County Indebtedness. 
apportionment, when county di- 
vided or enlarged.. 
rights of creditors not affected 


... o ¿Sua É2£.£ E E E ..0.0. escons Xl 


ii 28 (18) 
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County Indebtedness (Cont’d). 
increase permitted for water, light 
and SEWETS.... sseso cn... .Vili 
limit of..... ..... i 
private property not to be taken 
in satisfaction of...........Xi 


County Lines. 


change by special act prohibited.ii 28 (18) 


County Officers. 


accountability for fees.......... xi 
bonds unaffected by change in gov- 
ermment.... soseer coe os xxvii 


compensation to be regulated....xi 
duties and term to be prescribed.: xi 


election, legislature to provide 
LOLS ce wa. nee ve ol 
biennial..... csser Geese ones Vl 
time of...... ara Ware ais vi 
elegibility restrieted to two terms 
in SUCCESSION.... ..ooo ..... xi 
fees, accountability for.........Xi 
use of, a felony.... ......... xi 
public money, use of, felonious. .xi 
salaries, legislature to fix....... xi 
who may or may not be sala- 
Tiedes gana sau ds xi 

term of office not to be extended. xi 
territorial, how long to hold 


OÍÍÍCO....oooo .»... 
vacancies, how filled... 
County Seat. 
change or location by special act 


..... VAL 
A ©; 


ps 
crore oO 


m þad bed 
O) $ 00 00 CO mS O19 00 00 On 


prohibited.... ...... ......1128 (18) 
removal, proceedings for..... rl 2 
proposal for, only once in four 
years.. cee ..oooo o.oomo... xi 2 
three-fifths vote necessary....Xi 2 
County Treasurer. 
election, compensation, duties and 
accountability, legislature to 
prescribe...... ...... Br © 5 
Court Commissioners. 
appointment and powers....... ‚iv 23 
Courts. 
inferior, legislature to provide 
for a ds 24 6G hE TA eee iv 1 
jurisdiction to be prescribed. .iv 12 
judicial power vested in specified 
COUTTS ..oooomomomo?o. oo... iv 1 
officers to be salaried, excep- 
TIONS: „un cease nahen iv 13 
of record, what are..... RER iv 11 
judges not to practice law. .iv 19 
(see District Courts; Inferior 
Courts; Justice of Peace; 
Municipal Courts; Probate 
Courts; Superior Court; Su- 
preme Court) 
Credit. 
of county or municipal corporations 
not to be given or loaned. .viil 7 
of state not to be given or 
loaned ...........vill, $5; xii 9 
Crimes. 
accused not required to criminate 
Blf RE ore ee i 9 
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Crimes (Cont’d). 


rights Of ...ooooorooooom»o..-l 
conviction shall not work corrup- 
tion of blood........... eee | 
crue] punishment prohibited...... i 


ex post facto laws not to be passed .i 
persons charged with to be bail- 
able isis esa ses eens EI i 
prosecution may be by informa- 
tion 22sescedees'ss eer err 

in name of stat8......... eS 


Criminal Actions. 
evidence, accused not required to 


criminate self .............- 1 
jurisdiction, appellate of supreme 
Court aca iv 


original of superior court... .iv 
limitation by special act prohib- 


ited ass eles .11 
process, style Of.....oooo.o....- iv 
prosecution by information al- 

lowed ,..o.o..o.... PEER TTE i 

in name of state............ iv 


on change from territorial to 


state government ....XXVil 
rights of accused........ ee 
Cruel Punishment. 
not to be inflieted.......... end 
Damage. 


to private property for publie or 
private use to be compensated.i 


Dangerous Employments. 


| protection to persons engaged in.ii 


Debate. 

members of legislature not liable 
for words spoken.........e.. li 

Debts. 


corporate, fictitious increase void.xii 
liability of stockholders....xil 
due territory inure to state..xxvil 
imprisonment for, not allowed....i 
absconding debtors excepted..i 
municipal corporations, limitation 


OW nee viii 
extinguishment by special act 
forbidden ......... EN il 


tion, €tC.....ooooo.o.. e... Vill 
limitation on power........ vill 
release by special act for- 

bidden ...cooomm.oo..o.m..o»». il 


territorial, assumed by state..xxvi 

(see City; County Indebtedness; 

Indebtedness of Corporations; 
State Indebtedness) 


Decisions. 
superior court judge, within what 
time: reden iv 
supreme court, in writing and 
grounds stated............ iv 


— publication, free to anyone...iv 


reporter for, appointment....iv 


Declaration of Rights. 
statement in constitution........i 


28(10) 
1-3 


2 
1,3 


28(10) 
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Deeds. 
cannot be validated by special 
IEW een ad 


Defects and Omissions in Law. 
report to governor by supreme 
judges ...... be eae eae iv 
to supreme by superior judges.iv 


Defense. 
rights of accused in criminal ac- 
tions 
of officer removed on charges. iv 


Deficits in Revenue. 

state may contract debts to 
MCC. ese oe iess ee VILL 

tax may be levied to pay......vü 


Delinquency in Office. 
(see Corruption in Office) 
Deposits. 
bank officers liable for, when...xii 
public moneys with treasurer re- 
guired cs senses iced wees El 
Disability. 
property of person under, cannot 
be affected by special laws...ii 
Disapproval of Bills. 
by governor .... 


CEE E E E E E E E O E E E E E E eve e .1 


o UM 


Discipline. 

of state militia, legislature to pre- 
BETIDE aires rl 

Disclaimer. 

state’s title to patented lands..xvii 
unappropriated public and 

Indian lands............XXVi 
Discrimination. 


common carrier prohibited.. 
railroad prohibited from favoring 
one express company...... Xil 
favoring one telegraph company 
prohibited ..............xli 
telegraph and telephone companies 
in handling messages prohib- 
ited 


Disorderly Behavior. 


‘CRO aa Rae Re 


each house may punish for...... ii 
Disqualification. 
on conviction for bribery....... ii 


on impeachment.............V 


District Court. 

duty of clerk in transmitting 
papers to county clerk....xxvii 

exists until superseded by superior 
court ...xxvi 

records in actions to be transferred 
to superior court.........XXvil 


District Officers. 
duties, term, compensation, legisla- 


ture to prescribe. BEUTE xi 
election, legislature to provide 
for Tere ree eee TEEN xi 
biennial ‚raus VA 
time OT acre re vi 
territorial, to hold office until 
When sun xxvii 


28(9) 


25 
25 


CO hb 


12 
15 


28(11) 


12 


.xii 15,18, 19 


21 
19 


5 
5 
8 
8 


14 


District Officers (Cont'd). 
official bonds unaffected by 
change in government. .xxvii 
Divorce. 
jurisdiction of superior court....iv 


legislature not to grant......... li 
(see Annulment of Marriage) 
Docks. 
legislature may authorize lease of 
harbor areas....... ee kV 
limit of term of lease....... xv 


(see Area Reserved; Harbors) 
Drugs and Medicines. 
legislature to regulate sale.....xx 


Due Process of Law. 


life, liberty, property not to be 
taken «wWithout....o.oooooo....ol 
Earnings. 
combinations by common carriers 
to share, prohibited........ xii 
Education. 
provision for, to be made by 
state nur ix 
no distinetion on account of race, 
COIOF Or SEX... ix 
sale of lands for purposes of... .ix 
(see Common Schools; Public 
Schools) 
Elections. 
ballot required ...ooooooooo....vi 
biennial) rue st do VA 
constitution, amendment of, sub- 
mission to vote........ xxiii 
calling convention to re- 
A xxiii 
revision, submission of instru- 
Ment wenns xxiii 
vote on adoption of first, under 
territorial laws ........ xxvii 


contest for office of superior judge 
(first election) 
criminals, insane persons, idiots ex- 
cluded from elective franchise.vi 


electors, qualifications.......... vi 
first election according to terri- 
torial laws ...... ee xxvii 

of representative to Con- 
Press rovero a cesar As xxvii 
free, equal and undisturbed...... i 
frecholders to frame city charter. xi 
judges of supreme court........1v 
of superior court....... s....11 
legislative, to be viva voce...... li 
legislature, each house judge of its 
OWI. ea RER | 
biennial ......... ; aa 
representatives ....... ee 
BENALOLN nu ee ii 
military interference prohibited. .i 


Officers not regulated by constitu- 


tion, legislature to provide 
TOT: Areas xxvii 
under constitution, time of 
O O © evil 
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Elections (Cont'd). 
privilege of voters from arrest..vi 
registration law to be enacted..vi 


school, women may be accorded 
franchise ....ssseseeceeeess vi 
seat of government, determina- 
tion iced weiss Dees betas eas .XiV 


secrecy of ballot required.......vi 
state officers, time and place...iii 
certificates of election to be 
given: winner 
contests, legislature to decide. iii 
equal vote, legislature to 
choose TE: 
returns to secretary of state. .iii 
declaration of result......iii 

time of, for state, county and dis- 
trict officers ... 

(see Vote; Voter) 


Elective Franchise. 
denial on account of sex prohibited 
in school elections..... vd 
idiots, insane persons and con- 
victed felons excluded from.vi 
(see Elections; Electors; Voter) 


es Ve 


Electors. 
exempt from military duty, when. vi 
Indians not taxed disqualified. .vi 
privilege from arrest...........Vi 
qualifications (amend, 2).......vi 
residence not lost in certain 
CABOS. asien a evi 
secrecy in voting, legislature to se- 
CULO sadar ktp TENERTE ‚vi 
voters required to read and speak 
English (amend, 2)......... vi 
(see Elective Franchise; Voter) 


Eligibility. 
judges of supreme and superior 
courts, qualifications ...... iv 
ineligible to other than judicial 
OÍTICOS ..ooooo.oo.. er iv 
members of legislature, m. 
LIONS: ua 
ineligible to offices created by 
the A sel 
state officers, qualifications...... iii 
treasurer, ineligible for succeed- 
ing term ..... rer 


Emergency Clause. 
reduces time of ne effect of 
BCE sen enn nennen rennen nen il 
two-thirds vote of 
NOCessaTY simi. A Ll 

Eminent Domain. 
compensation to be first made in 
taking or damaging proper 


for public use............. 

for rights of way taken by cor- 
porations anna i 
corporate property and franchises 
subject To user xii 
rights of way to be compensated 
LO dae i 
telegraph and telephone companies 
granted Tight- res xii 


0 AAA AA HOH Nan 


oe S 


eH 2 a Homo 


10 


Emoluments, Privileges and Powers. 

hereditary, prohibited ....o......l 

Employments Dangerous to Life. 

legislature to protect persons in. .ii 

Enacting Clause. 

of statutes, terms of............il 

Enumeration of Inhabitants. 

basis of apportionment for legisla- 
ture e@eeve0e926 eer EE T 

time of taking... ji 

who excepted from.. 

Enumeration of Rights. 

not to deny others reserved......i 


ana da | 


r.oo......o.dl 


Equity. 

appellate jurisdiction of ese 
court ...... pints alan arene LW 

original jurisdiction of superior 
COUT: aussen diiidan 

Evidence. 

contested election for superior 


judge (first election), manner 
of taking . . XXvii 
criminating, person not compelled 
to give against himself.....i 
except in bribery cases...... il 
treason, what necessary for convic- 
tion RITTER BET eR ee ee | 
(see Testimony) 
Excessive Bail and Fines. 
not to be imposed. 
Exclusive Legislation. 
Congress has over certain lands of 
United States .......... xxv 
over unallotted Indian lands.xxvi 
subject to state’s right to serve 


MEERE | 


process ..... ee $ A'A 

Exclusive Privileges. 

invalid, when ........ eek 

prohibited. uses 

Excursion and Commutation 
Tickets. 


carrier may grant special rates.xii 

Execution. 

private property not to be taken 
for public debt............. xi 

rolling stock of railroad liable..xii 

Executive Department. 

consists of certain officers...... ii 


election of officers of.......... iii 
records of to be ae by secretary 
of state ....... ; er ‚iii 


Executive Power. 
supreme, vested in governor....iii 
(see Governor) 


Exemptions. 

homestead, from forced sale...xix 

military duty, to whom......... x 

taxation, what property free 
from hess eaten Pb aw . Vil 


Indian lands exempt, when.xxvi 
lands and property of United 
DUIS. OR xxvi 
personal property of heads of 
familics (amend, 3)...... vii 
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Existing Rights. 


change in government not to 
affect acc xxvii 

Expenses, 

constitutional convention to be pro- 
vided for ...oooooomooo.». xxvii 

state may contract debts to 
Meet ..ooooooooocoororro.».vill 


Ex Post Facto Law. 

passage prohibited ..oooooo.o..o.l 

Express Companies. 

railroads to grant equal terms to 
all .xü 

Expulsion of Members. 

powers of each housé...........il 
restrictions ON ...... esdi 

Extension of Time for Collection of 
Taxes. 

special legislation prohibited. ...ii 

Extinguishment of Debt. 

special legislation prohibited... .ii 

Extra Compensation. 

prohibited to public officers, etc. .ii 

Extra Session. 

legislature, when to be convened. iii 


Factories, 
employees to be protected. 


Fares and Freights, 
(see Railroads) 


Federal Officers. 
not eligible to legislature, except. ii 


Fees, 
accountability of county and local 


<... oli 


OMCOTS dosera eda Scie we Reis xi 
judicial officers probibited from re- 
ceiving .onoocoommommmmm.... iv 
justices of peace not to receive.iv 
Felony. 
origina] jurisdiction of superior 
COUTE ae are i 


use of public money by officer... 

Ferries. 

authorization by special legislation 
forbidden ....... AS Y 

Fictitious Issue. 

of stock or indebtedness void...xii 


Fines. 

accrued to territory inure to 
STATE. anime xxvil 

excessive, not to be imposed..... i 

governor ‘has power to remit... .ili 


to report remissions to legisla- 


TUTO sok ss soe 111 
remission by special act prohib- 
IGG. see titei onii 
Fiscal Statement. 
annual publication required. ...vii 


Forcible Entry and Detainer. 
appellate jurisdiction of supreme 


COUE aus ees PEE Ale iv 
original jurisdietion of superior 
court 00.5. 006000000000000000000 ‚iv 
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13 
10 


28(14) 
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Foreign Corporations. 
not to be favored....coooo....Xil 


Forfeiture. 

accrued to ee, inures to 
state es xxvii 

corporate charter or franchise, no 
remission onen xii 


estate, conviction not to work.. 
franchise, for combination in a 
straint of trade ..xii 
governor has power to remit....ili 
must report to legislature...iii 
judicial office, absence causes...iv 


ı remission by special act prohib- 


‘meas eee Ll 


ited 6900000000000 


Forts, Dockyards, etc. 
Congress to have exclusive con- 


trol os ce pwns essen een AAV 
Franchise. 
corporate, creation by special act 
forbidden ......... sses.. xii 
alienation or lease not to relieve 
liability 1,200 2.0 500200334 xii 
extension by legislature prohib- 
A oseta edan ua xii 


forfeiture not to be remitted. xii 
for unlawful combinations. xii 
invalid, if unorganized 
irrevocable grant prohibited.. 
liability not relieved by ane 


CLC. roooooronoopoposososo xii 
subject to eminent domain. .xii 
taxation, state not to sur- 

Tender A «a Vil 

elective, who entitled to (amend. 

DR Aisha eats ae Beale wees oS vi 


(see Corporations; Elections) 
Freedom of Conscience. 
guaranteed to every individual...i 
Freedom of Speech and Press. 
guaranteed to every person 
legislators not liable for words in 
debate cccccccecccens se 
Free Passes. 
grant of, to state officers prohib- 


Hed are see xii 
public officers forbidden to ac- 
cept .0 06000. 000000 9 0000000 ii 


Freight Rates. 

regulation by legislature author- 
1260: raras tee Kil 

Fundamental Principles. 

frequent recurrence to, essential. 

Funds. 

investment of permanent school 


.1 


(amend Those xvi 
(see Common School Fund; 
School Fund) 
Government. 
change of, completion of pending 
actions i A AA xxvii 
continuance of existing laws 
and rights ............ xxvii 


perpetuity of, what essential.....i 


N 
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Government (Cont’d). 
purposes of sion rr 
source OÍ POWEYB.......ececeeeoed 


Governor. 
appointment of regents, etc., of 
state institutions .......... xiii 
approval of lawS.............- iii 
assignment of superior judge to 
other county ............54 iv 
commander-in-chief of state mil- 
O E E E N ili 
commissions issued by state, signed 
Ve ee iii 
election of ........... ee 
execution of law8.............. iii 
extension of leave of absence of 
judicial officer.............. iv 
extra session of legislature, may 
CONVENE esurire sa ta iii 
impeachment .....eeseeseeeenss v 
information in writing may be re- 
quired from state officers... .iii 
laws, may call militia to execute .x 
messages to legislature........ iti 
militia officers, commissioned by..x 
pardoning power vested in...... iii 


restrictions prescribed by law. iii 
report to legislature of pardons, 


ete, Ppranted..eso Susi iil 
records kept at seat of govern- 
MENE er iii 


remission of fines and forfeitures.iii 
report to legislature with rea- 


BONS nario os ili 
removal or disability, who to 
ROU. ea Sir aes eee dak os oc iii 


residence at seat of government. iii 
salary 
supreme executive power vested 


ID ee 
term. of Office. 2 as 111 
vacancies in office filled by..... ili 

in legislature, writs of election 

ISSUE. er il 


in superior court, filled by...iv 
in supreme court, filled by...iv 
veto and return of bill with objec- 


ONE sce aa Vere lan 111 
of one or more items or sec- 
tois carr 111 
Grand Jury. 
summoned only on order of superior 
court ........ e. Ada dol 
Granted Lands. 
sale of for educational pur- 
POSES. inneren Xvi 


(see Lands; Public Lands) 


Habeas Corpus. 
jurisdiction, original and appellate 


of supreme court.......... iv 
original, of superior court....iv 
judges of supreme court mny 
ISO ee .1v 


suspension of writ prohibited, ex- 
cept . 


NA | 


1 
1 


ud 
or 


OONAN DS 00 ON pas 


11 


Habeas Corpus (Cont'd). 
writs, issuance and service on non- 
judicial day3 ........o.o»..1V 
returnable before whom......iv 


Harbors. 
area to be reserved for landings, 


OU. AA Seas ee es xv 
commission to establish harbor 
lines ...... ae ate eer XV 
restrictions on sale by state of 
lands or rights........... xv 


(see Arca Reserved; Wharves) 
Health, 
(see Publie Health) 
Heir at Law. 
not to be determined by 
law ‘a 
High Crimes or Misdemeanors. 
impeachment for ...ooooooooo...V 
High Schools. 
included in public school system.ix 


Highways. 
opening or altering by special leg- 
islation prohibited, except 


state and military roads....ii 
(see State Roads; Streets and 
Roads) 
Holiday. 
(see Legal Holidays) 
Home. 
privacy of, guaranteed..........l 
soldiers not to be quartered in....i 
Homestead. 
exemption from forced sale... 
House of Representatives. 
elections, biennial after 1890....ii 
members, how and when chosen. .ii 
number of representatives......ii 


.xix 


powers, legislative vested in..... 11 
impeachment, sole power vested 
In au Eu 
majority necessary to order:.v 
quorum of house......ooooo.o.... ii 
reapportionment after each census, 
state or national.......... il 
(see Legislature; Representa- 
tives) 
Idiots. 


excluded from elective franchise.vi 

Immigration. 

bureau of, provision for establish- 
ment an cece sawed san ll 


Immunities. 

electors privileged from arrest. .vi 

equal to all citizens and corpora- 
tions 

imprisonment for debt prohibited.i 

irrevocable grant of, prohibited. .i 

loss or damage to property prohib- 


ited without just compensa- 
VON esse anne i 
members of legislature privileged 
from arrest......... En ii 


28(1) 


28(2) 


jad 
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Immunities (Cont'd). 
privileged from service of civil 


PIOCOSS: aan sli 
militia privileged from arrest at 
MUSTER ee eier ...X 
soldiers not to be quartered in 
Domes: A ea weed 
special grant of, prohibited. ee 


twice in jeopardy, accused not to 
be put .. 


O ee ae ren | 


Impeachment. 

house of representatives has sole 
power ...... Terre errr 4 

trial by senate.............. -V 
chief justice presides, when...v 

officers liable t0.............. ..v 
judgment effects removal and 


disqualification for office...v 
liability to criminal prosecu- 


DON ess poe wae 6 ern 
Imposts. 
appellate jurisdiction of supreme 
COUTE os seed. oe Saw ea iv 
original jurisdiction of superior 
COUPE: ae A h 


Imprisonment for Debt, 
prohibited, except in case of ab- 
sconding debtors ............ i 


Incompetency in Office. 

ofticers removable by legislature.iv 
rights of accused to be heard....iv 
three-fourths of each house to con- 


CUT ..oooooreononnnoso.»» ...1y 
Indebtedness of Corporations 
fictitious increase void........xii 
hability of stockholders........ xii 

double, in bank, insurance and 

joint stock companies..... xii 


relief from, by lease or alienation 


of franchise prohibited....xii 
by special legislation prohib- 
iteu ae EEE ii 
(see Corporations) 
Indian Lands. 
disclaimer by state of title...xxvi 


subject to jurisdietion of United 
States i 
taxation of, when state may im- 
POSE E E TETTO 
exemption from ceee... XXVİ 
Indians. 
exempt from taxation, when. .xxvi 
not taxed, not allowed elective 
franchise „essen 
excluded from enumeration of 
inhabitants.. eli 
Indictment. 
prosecution of offenses by........i 


Individual Rights. 
government to protect and main- 


tain. ea RON Case Fee ee eS i 
secured by recurrence to funda- 
mental principleS...... .... .. 1 
Individual Security. 
private affairs not to be dis- 


turbed.+.s. ecc 


.o..o.......1 


16 


V DB We jul jad 


o oo 


7 
111 


Infants. 
(see Children; ; Minors) 


Inferior Courts. 


legislature to provide.... ......iv 1 
appeal lies to superior court....iv 6 
jurisdiction and powers, legislature 
to prescribe...... se... 0..4V 10,12 
Information. 
offenses may be scone by... 25 
Injunction. 
issuance and service on nonjudicial 
A A Nase ar iv 6 
original jurisdiction of superior 
Court: 2 un ee 462 AV 6 
Insane Person. 
excluded from elective franchise.vi 3 
Insolvency. 
appellate jurisdiction of supreme 
COUR rd au en iv 4 
original jurisdiction of auperior 
COUPE Basar as 6 
receipt of bank deposits, liability 
of officerS.... «o... soo eae «Xi 12 
Instruments. 
affecting title, validation by special 
act forbidden..... ee . «ii 28 (9) 
Insurance Companies, 
double liability of stockholders. .xii 11 
Interest. 
application of school fund inter- 
E 2 a dd a ix 3 
on certain state debts to be pro- 
vided for.... ..... . Vill 3 
regulation by special. law pro- 
S hibited, l a i ae ea ii 28 (13) 
private interest in ‘bills to be dis- 
closed by legislator8..........11 30 
Intoxicating Liquors. 
(see Prohibitian) 
Invasion. 
state may contract debts above 
limit to repel.. „us. viii 2 
suspension of habeas corpus al- 
A ee er re | 13 
Irrigation. 
use of waters for, decmed public 
USC... ..... De 2546 wae sees xxi 1 
Jeopardy. 
no person to be twice put in.....i 9 
Joint Stock Companies. 
term corporation includes...... xii 5 
double liability of stockholders. .xii 11 
combinations by, affecting price 
etc., of commodities forbid- 
delse Sane sed, Wawel ewes en 22 
Journal. 
each house to Keep.. .........-.il | 11 
entry of ayes and noes on nomina- 
tions of officers for state 
institutions <3 $e. eos ma xiii 1 
on proposed constitutional 
amendmentS.. ...... ... xxiii 1 
yeas and nays, on demand of 
one-sixth...... Re ..ii 21 
on passage of bill... ea 22 
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Journal (Cont'd). 
on passage 
elause. .... csse. 

on introduetion of bills later 
than ten a before close 


of emergency 


Of Session... seins uses ii 
publication of, except portions re- 
quiring secrecy. ee ii 
votes on elections. by A. 
entered: weiss seseris Jii 

on removal of judges, ete., ‘en- 
tered is. spes 2asee0e ewes) V 


Judge Pro EA 
in superior court, provision for. .iv 


Judges. 
absence from state vacates office.iv 
not to charge juries as to matters 


of fact. a ee . .1V 

but to declare the law....... iv 
practice of law Sa iv 
removal for incompetency...... iv 
rights of accused......... e. .1Y 
salaries pavable quarterly...... iv 


(see Judge pro Tempore; Judges 
of Superior Court; Judges of 
Supreme Court) 


Judges of Superior Court. 

court commissioners, lee 
of.. 900000000 eo 

deeisions within ninety days oie 


submission...... ...... 
disqualified unless admitted to 
practice in state............1v 


each judge invested with powers 


te Midas .......11 

may sit in any county........iv 
elections of.. .... ...... iv 
ineligible to other than judicial 
OMIC Edad near iv 
not to charge juries as to matters 
Of Fact... wise TE N; 

but to declare the law..... ..iv 
oath of office prescribed for..... iv 
practice of law prohibited......iv 
pro tempore Judge....... oo...» iv 
report defects in laws to supreme 
COUPE aa Fase eRe when iv 
rules of court, may establish....iv 
salaries and apportionment of...iv 
sessions of court may be held in 
any county on request....... iv 
term of office and when begins. .iv 
writs may be issued by........ iv 


(see Judges; eier Court) 


Judges of Supreme Court. 
chief justice, how determined...iv 


classification by lot..... ess 1 Y 
clerk to be appointed by........ iv 
disqualified, unless admitted to 

practice in state...... ...... iv 
election of... aaa sans eke need iv 
ineligible to other than N 

OMCEs 0.000. 346 wer ‚iv 
issuance of writs authorized. ‚iv 
oath of office prescribrd........ iv 
practice of law Be iv 
reporter, appointment of....... iv 


31 


36 


11 
27 


23 
20 
17 


O O O 


Judges of Supreme Court (Cont'd). 
reports of defects in laws to gov- 

ernor. Der Lv 
salaries and payment. ome’ as V 


term of oflice...... .oooooo.o... iv 
(see Judges; Supreme Court) 

Judgment. 

belonging to territory inures to 
Blateniió was abr ne xxvii 

extent of, ‘on impeachment...... v 


of one judge of superior court to 
be of same force as of all....iv 

of superior court to be given within 
ninety days after submission.iv 

Judicial Administration. 

must be open and without delay. .i 

Judicial Decisions. 

all supreme court decisions to be in 
writing and grounds stated. ..iv 

concurrence by Be of court 


necessary. RER; 
publication required. ee ee 
free to anyone. ‘ iv 
reporter for, to be appointed. . .iv 
Judicial Officers. 

absence forfeits office, when....iv 
compensation by fees prohibited, 
EXCEH a en iv 
impeachment, liablo to, except 
courts not of record..........v 


oath of office prescribed........iv 
removal by legislature..........iv 
(see Court Commissioners; 
Judges; Judges of Supreme 
and Superior Courts; Justice 

of Peace) 


Judicial Power. 
vested in what Courts. .cccccccclV 


Judicial Question. 
public use in eminent domain... .i 


Jurisdiction. 
actions pending before nee of 
government.. .. ‚xxvii 
inferior courts, ‘legislature. to pre- 
BORIDES a See he, Guess lv 
justice of peace, as legislature 
May DR... en ige iv 
not to trench on courts of rec- 
ord. (te aces a DY 
superior court... i Hes! SORES GS iv 
Supreme CouUft..cese .ooovrrones iv 
United States over reserved 
landS.... cose o.o.oooo a... XXV 
Juror. 
not incompetent because of relig- 
ions OPINION... asss .ooooo o... i 
number necessary for verdict....i 
Jury. 
ascertainment by, of compensation 
for right of way............. i 
charging, duty of judge......... iv 


number in courts not of record...i 
right of trial by remains invio- 
late. 
waiver in civil cases may be 
Ha Mie u: TETT 


ee rere | 


25 
13, 14 
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Jury (Cont'd). 
verdict by less than twelve may 
be authorized. ei 
(see Grand Jury; Juror) 


Justice. 

administration must be open and 
Without delay.... ee .. .. ool 

Justice of Peace. 

appeal lies to superior court... Ai 

cannot be made court of record. 

duties to be prescribed by legis: 


ee 


lature. ; a: AV 
fees prohibited, when. ere eer iv 
jurisdiction, legislature to deter- 
Midas oe Se Sea iv 

not to trench — on courts of 
record..... er iv 
number, legislature to deter- 


mine. ca! Eee eV 
police justiee in cities may be 
chosen ÍTO0M.....ooo .....o..1Y 
salary, when. eV 
vacancy in office, how filled.....xi 
vested with judicial power......1V 
(see Judicial Officers) 


Land Commissioner. 
(see Commissioner of Public 
Lands) 


Lands. 

alien ownership prohibited......!i 

confirmation of prior sales for 
educational purposes by county 
Commissioners.. +..... ....XVi 


granted lands, restrictions on 
A wie wes cece ees xvi 

for educational purposes, how 
soldes aaa ad xvi 
plat of state lands in cities re- 
quired before sale........ xvi 
limit on amount offered in one 
parcel A eee Cec esas xvi 


quantity of state land that may 
be sold in one parcel as acre- 


age. od Xvi 
restrictions on selling school lands 
Le e Se ew. toes o al 
timber and stone may be sold, 
HOW A cms xvi 
taxation of Indian lands.. .xxvi 
nonresidentS.... ..... i te | xxvi 


United States, none to be im- 
posed.... .. .Xxvi 


Law of the Land. 
constitution of United States 
supreme 


Laws. 
bills of attainder prohibited..... i 
corporations, statutory regulations 
may be amended or repealed. xii 
defects and omissions to be re- 
ported to governor... ......iv 
enacting clause...... sal 
ex post facto, prohibited Y i 
governor’s approval, presentation 
LOP 8 Sees Bs Gees ala 
cee sede welll 


Pa | 


passage over veto. 


21 


83 


a 


N www UO sm 


Laws (Cont'd). 
without approval, how becomes 
effective...... ET iil 
impairing obligation of contracts 
prohibited.... .... .... 
legislative enactments to be by 
DUE seris ee rer | 
requisites on final passage of 


Dilley: dais ass all 
special legislation es in 
certain cases...... . «11 
state debt authorized for “some 
single work...... .. <s xa Vl 
object of tax must be stated 
E ci e ssas VAL 
publication required. ... ...Vili 


territorial, tò remain in force until 


altered. ; . ..XXvil 
proviso as to tide lands. .xxvii 
time of taking eflect........... 11 
(see Acts; Bill; Statutes) 
Lease. 
of corporate franchise not to relieve 
from liability.... .. xii 
of harbor areas for building 
wharves.... sse .... ETES G'i 
limit of term of lease......xv 


Legal Holiday. 
superior courts not open.........iv 
wrts that may be ssued and served.iv 


Legislature. 


Organization and Membership. 


adjournment, restrictions on.....ü 
apportionment of members....xxii 


new, when Made............. ii 
attendance of absentee, less than 
quorum may compel.......... il 
bribery of members, how pun- 
A A corii Klos «ad 
compensation and mileage of 
Member tia ve dl eons? ah ii 
consists of senate and house of rep- 
resentativeS ....o.ooooooooo oo». ii 
ee punishable by each 
house. aa sat Sas 11 
convening in extra session at call 
Of YBOVerDOT ...ooooocmoooo... iil 


eligible to membership, who are. 
election of members, each Bone 


judge 08 ias Sa als ll 
expulsion of member requires two- 
thirds vote...... sese ana il 
journal, each house to keep and 
publish.... .... Da wwe aac li 
members, from what civil offices 
excluded. ..... ee ea. li 

not liable for words spoken in 
debate. ard Sake nun aa Bar ii 
private interest in bill to be 
disclosed $2) he aes. ee il 


privilege from arrest, ee ii 
from civil process, when...ii 
number of members............ ii 
office accepted under United States 
vacates seat, Seiwa weld 
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Legislature (Cont’d). 
oflicers, each house to elect its 
WD. sense. i 
ineligible to membership.....ii 
quorum, majority to constitute...ii 


reapportionment after each cen- 


eee ....11 


SUS... .... isses 
records, secretary of state to 
keep.. EE TET BE 
rules of proceedings, each house to 
determine.... .. ee ee 
sessions to be open...... ......il 
biennial.... +... seseo a 
special, may be convened “by 
POVETHON sse srs an 
time of meeting. ee ae es © 
vacancies, how filled..... en. 


vote on eleetions to be viva voce.il 
none when member has private 
interest in bill. RUE y 


Enactment ar Laws, 


act, how revised or amended....ii 
amendment of bill.............. 11 
bill to contain but one subject...ii 

when not to be considered...ii 


enacting Clause.... ... ..o..o.o..o. il 
laws to be enacted by Dile ao ii 
take effect, when.... ........ ii 


presiding officer of each house to 
sign bills.. 

rules for signing bills may be pie 
seribed.. ...... 

style of fig tess coke ands „ii 

title of bill to disclose object.. 

veto of bill, and passage over. „iii 

yeas and nays, a on journal 
required, when. 


e.o oo 06.0... „ii 


eee TB 


Duties. 
accountability of county and local 
officers to be provided for....xi 


accounting for state receipts and 
expenditures to be prescribed 
E AE AS vil 
appropriation for expenses of con- 
stitutional convention to be 
made. ee .xxvii 


bureau of P istics to be estab- 
lished. 


cities, onora on by general 
laws to be provided........- x1 
combinations affecting prices, ete., 
punishment to be provided. .xil 
compensation of county and local 
officers to be regulated....xi 

of officers not to be changed 
during term..... . ea 
congressional districts, state to be 
divided into.. .....o ses. xxvii 
contested elections of state oflicers 
to be decided.... +... 
convict labor to be provided for. ii 
countv government, system of to be 
established.... ... Te 
divorces not to be granted by....ii 
drugs and medicines, sale to be 
regulated.. e... XX 


10 
14 
8 


8 
17 


9 
11 
12 


12 
12 
15 
27 


Legislature (Cont'd). 
elections, qualifications of voters to 
be regulated.. ..... soseo. VI 
certificates of, to be given state 
L a 0.00 wee E elll 
county, township, precinct, and 
district to be provided for..xi 
secrecy of ballot to be se- 
Cured erre Soak Sota nV 
employees in mines and factories 
to be protected by law.......ii 
enumeration of inhabitants to be 
provided for.... 
harbor lines, commission to estab- 
lish to be appointed........xv 
health, board of to be estab- 


...0.... O y 


lished. sanan ccc o... .XX 
homesteads to be protected. from 
forced Sale.... ....... dx 


justices of peace, number, powers 
and duties to be prescribed. .iv 
lease of harbor areas for wharves 
to be provided..... ee xv 
medicine and surgery, practice of, 
to be regulated...... ...... xx 
militia, organization and discipline 
to be provided for........... x 
officers of counties and municipal 
corporations, duties and terms 

of office to be prescribed. .xi 

not provided for in constitution, 
legislature to provide for elec- 


tion and terms...... .xxvil 
passes, use by public officers to be 
prohibited.... .... .. „ii 
grant to public officers to be 
prevented.. ...... euren. xii 
private interest in bill, members 
to-detlare.. wi. water a il 
publie arms, safe keeping and pro- 
tection required.... .... .... x 
publication of opinions of supreme 
court to be provided for..... iv 
rates for freights and passengers, 
discrimination to be pre- 
vented.... .. .Xii 


maximum, to be established, .Xii 
registration law to be enacted..vi 
salaries of county officers and cer- 


tain constables to be fixed....xi 
sale of school and university 
lands, confirmation to be 
Made. sss srra Ses oer ; .xvi 
seat of government, choice of Joca- 
tion to be provided for..... xiv 
soldiers’ home, maintenance to be 
provided.. ... ..... ..... ..X 
suits against state, manner of 
bringing, to be directed. . .11 


system of public schools to be es- 
tablished A seen ix 


met bv 
corporate property to be under 
general law..... nee Vi 
deficiencies and expenses to be 
met by..... a add 
exemption of limited amount of 
personalty to be secured. ..vii 


O a m m 
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18 
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Legislature (Cont'd). 
state debt to be liquidated by.vii 
uniform and equal rate to be 
Ji sure vil 
valuation of property on just 
basis to be insured.......vii 
vital statistics, bureau of, to be es- 
tablished 
voters, laws respecting, to be en- 
acted (amend. 2)............Vvi 


Powers. 
abolition of certain state offices 
permitted ....sesessss. sesso 


capitol building, appropriation re- 
stricted until permanent loca- 
tion ..... os RV 
chaplain for penal and reformatory 
institutions may be employed 
(amend. 4)........... 
charters of corporations cannot be 
extended ooo. seme ira ll 
elerk of supreme court, election 
may be provided for........iv 
constitution, amendment may be 
proposed in either house. xxiii 
revision, convention for may 

be agreed on. 
corporate property and franchises 
may be taken for public use.xii 
corporations not to be created by 
special act.... ..o..ooooo..» xii 
counties may be 
population.. ear ete eas ..xi 
courts of record, power to estab- 
A ace ces: Gaeeee iv 


divorces not to be granted by....ii 


elective franchise may be granted 
to women in school elections. .vi 
extra compensation to officers for 
past services prohibited...... ii 


forfeitures of corporate franchises 
may be declared for unlawful 
combinations. rl 
remission of, prohibited.. meiner xii 
harbor areas, building on, may be 
provided for by general law..xv 
inferior courts, powers of may be 
preseribed..... se: sareta 40. iv 
irrevocable privilege or franchise, 
power to grant denied........i 


jury, number for panel and for 
verdict may be fixed at less 


than twelve. Be Bean i 
lotteries, no power to authorize..ii 
municipal corporations may be 

vested with power to make local 

improvements.. .... 2... Vii 
number of judges of supreme court 

may be increased..... eee iv 
private or special laws prohib- 

Medios ne ea erw il 
public corporations not to be 

created by special act....... xi 


railroad commission may be estab- 

lished 

removal of judges, ete., for incom- 

peteney:..., osos vese alee ees iv 
Rem. Wash. Code, Vol. I.—10 


HH ee Y N H 


11 


22 


9 


145 


Legislature (Cont'd). 
salaries of judges may be in- 
creased.. .. . .1y 
school fund (common) may ‘be en- 
larged.. EEE RER. - 
seat of government cannot be 
. changed by.. .... RER © ı 4 
separate departments of supreme 
court may be provided.......iv 
taxation, corporate authorities may 
be vested with power by gen- 


eral Wir cies aan xi 

exemption of personal property 

allowed (amend. 3).. ‚vii 

e local cannot be imposed by. sexi 
Liabilities. 

corporate, not relieved by aliena- 

tion or lease of franchise... .xii 


extinguishment by special legisla- 


14 


8 


tion prohibited nee ii 28 (10) 


Liberty. 
depriving of, without due process 
of law, forbidden. ..... ss... i 


Lieutenant-Governor. 
acts as governor, when........ ‚al 
deciding vote, in case of tie in sen- 
All..o. coeso o... 
election of.... .. 
office may be abolished by jens 
lature.... .... co eee ell 
presiding officer of senate..... .111 
in absence, who presides. eo... li 
salary of..... : | 
term of office.....6 esee oo eoe iii 


Life. 
deprivation of, without due process 
of law, prohibited ee 1 


Limitation of Actions. 


special legislation prohibited... .i1 28 en 


Limiting Production. 

combination for, prohibited.....xii 

Loans. 

state may incur to meet debts. viii 

Local Improvements. 

authority of cities to levy special 
taxes fofis Lise ans «ases Vil 

Local Officers. 

eligible to legislature.... 

Lotteries. 

legislature prohibited from author- 


......11 


IZIDB.... cove eooom...o ¿ld 
Majority. 
necessary in impeachment.......v 
passage of bills requires........ li 
petition for division of county re- 
QUITER shoei ered cater see xi 


quorum of each house constituted 
by sue es 
special act cannot declare & person 
of age sesali 
Malfeasance. 
officers liable to impeachment for.v 
removal by law, if not subject 
to impeachment .........-. v 


... 0.00 06. .00000090000 


22 


1 


11 
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(References are to Articlea and Sections.) 


Mandamus. 
original and appellate jurisdiction 
of supreme cCourt...........- iv 4 
original jurisdiction of superior 
COURt een 6 
Mandatory. 
constitutional provisions are.....i 29 
Manufacturing Purposes. 
use of waters for, deemed public 
O! 1 
Medicine. 
practice and sale, legislature to reg- 
ulate ..oooomeoro.... O > 2 
Messages. 
governor to communicate with leg- 
islature DY «o .omm.mmmo.co..o.111 6 
Mileage. 
members of legislature entitled 
A wee E ll 23 
Military. 
not to interfere with elections....i 19 
subordinate to civil power.......i 18 
(see Army; Militia) 
Militia. | 
citizens subject to duty in......X 1 
who exempt ....oo.o.ooooooo... x 1 
exemption to persons having con- 
scientious scruples, on payment 
of equivalent ......ooo.o..... x 6 
governor to be commander in 
Chief “santo see iii 8 
members entitled to admission to 
soldiers’ home, when......... x 3 
officer of, eligible to legislature, 
when. sau 20er ii . 14 
organization and discipline...... x 2 
privilege from arrest, when...... x 5 
(see Arms; Army; Military) 
Mines. 
protection of employees, laws to be 
passed ...oooooo.... A || 35 
Mining Purposes. 
use of water for deemed public 
A O O 1 
Minors. 
sale or mortgage of property not 
to be authorized by special 
BCU 3244, een ii 28(4,11) 
(see Children; Majority) 
Money. 
corporations not to issue anything 
but lawful money of United 
States AA RO xii 11 
disbursement from state treas- 
UPY nee Ghee as vili 4 
municipal officers to deposit with 
treasurer ......o... ea xi 15 
state taxes payable in......... vil 6 
using public money by officer a 
felony 2... .ees cee ves AO o 14 
(see Publie Money) 
Monopolies, 
forbidden +..o.oooooooososos».»» xii 22 


Monopolies (Cont’d). 

forfeiture of franchise and prop- 
erty may be declared....... xii 

penalties to be provided by law. xii 

Municipal Corporations. 

cities of 20,000 or over may frame 


own charter ...... Re AL 
corporate stock or bonds not to be 
owned by ..... a sl 
eredit or money not to be 
loaned ....ooo.... E viii 
debts, power to incur...... eee Will 
limit of power....... sesa oe 
local affairs controlled by....... Xi 
improvements, power to make by 
special taxation or assess- 
Ment ausser vil 
organization to be under general 
laws esse xi 
police and sanitary regulations en- 
forced: Dramen een xi 
private property not to be taken 
for debt Of....ooooo.ooo.o... xi 
public money to be deposited with 
treasurer sera heran xi 
salary of officers not to be 
changed .....oooooooo.o.»- xi 

of certain constables to be 
regulated by law........- xi 
Beals A anne xxvii 
special act to creato or amend 
charter, prohibited.......... ii 
streets, power to extend over tide 
lands ....ooomo.o.. ve palos RV 
taxation, assessment and levy, power 
OE ra e vii 
imposition for local purposes 


prohibited to legislature...xi 

- local, power to assess and levy, 
where: ira a xi 
term of officers not to be ex- 
tended ass xi 


use of public money by official, a. 


felony .....ooocooooon.... xi 
(see City; Municipal Courts; 
Municipal Fines; Towns and 
Villages) 
Municipal Courts. 
legislature may provide for.....iv 


Municipal Fine. 
appellate jurisdiction of supreme 


Court ...o.ooo.o..o. en... Es 
original jurisdiction of superior 
court . ae oe, 0 01 10 0 9 810 9 0 1 eee eee @ ‚iv 


Municipal Indebtedness. 
limitations and restrictions on.viii 
(see City; Towns and Villages) 


Names. 

change of, by special legislation, 
prohibited ........ esse ll 

Naturalization. 

power of, vested in superior 
COUTL u ea eat iv 

Navigable Waters. 

harbor lines, commission to be 


established to locate........XV 
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(References are to Articles and Sections.) 


Navigable Waters (Cont’d). 

ownership of state in beds and 
shores asserted...... 

New County. 

formation may be by special act.ii 
restrictions on. xi 

Nonjudicial Days. 

certain writs may be issued and 


served On .....ooooooo.». ...1y 
superior courts not open on....iv 
Nonresidents. 


taxation of lands of citizens of 
United States.. 

Normal Schools. 

included in public school system.ix 

Nuisances. 

appellate jurisdiction of supreme 


COULD. carro ara AS iv 
original jurisdiction of superior 
court eeseee8eeeese vo»... usa V 
Oath of Office. 
prescribed for judges.......... iv 
where to be filed............ iv 
Oaths. 
administered in most binding man- 
MEP ....ooooo.o.o. e... ...h..o..o. i 


of senators in impeachment trials.v 


Obligation of Contracts. 
not to be impaired by legislation.i 


Offenses. 

bailable, when not capital.......i 

existing, to be prosecuted in name 
OL. Bate... tua ads +... -XXVIL 

impeachment of public officers for. y 

jeopardy, twice in, for same offensé, 
forbidden x5 wie eee ee eke es | 

prosecution by information or in- 


dictment ......... nooo... sal 
rights of accused...... ee saak 
trial by jury, right of...........i 
Office. 


acceptance of, under United States 


vacates seat in legislature. „ii 
certain postmasters exempt.. 
bribery, a disqualification for. „ii 


disqualification of legislators for 


certain civil offices.......... ii 
ineligibilty for legislature.......ii 
judge, open to whom........... iv 

ineligible to other than judicial 

OMe: rauen PE A 
Jegislature may ‘abolish certain 
OMCs „arena RE iS 


religious qualification not to be re- 
QUITO ih cea seen i 

removal from, by joint resolution 
of legislature PEPR erry V 

vacancy in, how filled..........iii 
(see Officers) 


Officers. 

abolition of certain state offices 
authorized ...............o.. ill 

accountability for fees and money 
collected ...oooooooooooooo». Ki 


1 


28(18) 
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28 


23 


20 


25 
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Officers (Cont'd). 
county officer ineligible for more 
than two terms.. 
township, precinet and district, 
election and compensation to 
be regulated by legislature. xi 
who may or may not be 
salaried ........ 
election of, when no provision in 
constitution .xxvii 
first, under constitution. .xxvii 
extra compensation prohibited. ..ii 
guilty of felony, when uses public 
money ..... xi 
impeachment of.... M 
legislative, each house to elect. 
local, may be members of legisla- 
ture. 
militia, 
o 
without salary eligible to legis- 
lature 
passes, use or acceptance by, for- 
bidden 
public moneys to be deposited with 


00000008 e 000... . . 


appointment or election 


A O xi 
removable by law, when not im- 
peachable. 4.0.40 es v 
salary not to be changed during 
term ne owls ves ee ii 


territorial and United States, how 
long to hold.. .xxvii 


.. . 60... . 


trustees of state institutions, ap- 
pointment of..... sea rl 
use of passes prohibited........ xii 
(see Appointment; County Offi- 
cers; District Officers; Pre- 
einet Officers; Salaries: State 


Officers; Term of Office) 


Official Acts. 

validation by special laws pro- 
hibited ca siwacisaddeasenea tell 

Omissions. 

in laws, report to governor by su- 


preme judges......... ...... iv 
Opinions. 
of supreme court to be reported.iv 
publication authorized.......... iv 
free for publication by any per- 
BOD. u eed ¥ 
Original Jurisdiction. 
Supreme Co diia is IV 
superior COuTt....oooomooooo.....1V 
Ownership of Lands. 
prohibited to aliens, except.....ii 


Pardoning Power. 
governor vested with, subject to re- 


SETICTIONS: aaa 111 
to report pardons nee to 
legislature ......... ar ‚ii 
Partnership. 
(see Copartnerships) 
Pass. 
grant of, to publie officers, pro- 
Bibited ass isses xii 


æ m) HD - 
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(References are to Articles and Sections.) 


Pass (Cont’d). 
use of, by public officers, 
hibited ...... 


Passenger Tariffs. 
abuses and extortions to be pro- 


ave 


daras ll 


bibited + ones E y 
regulation by legislature author- 
ALO” een el 
Penalties. 
accrued to territory, inure to 
State Sun anna ss ada xxvii 
incurred, not affected by change in 
government ......... ....XXvii 


remission by special act prohib- 


A i sies-a Owe eek Mee Serres | 
violation of provisions against 
Monopolies ...ooooooooooooo.Kii 
Penitentiary. 
chaplain may be employed for 
(amend. 4)......... RE | 
People. 
political power inherent in....... i 


publie lands held in trust for..xvi 
right of petition and peaceful as- 


semblage .........o..o. PS | 

to religious liberty...... et 

to security in home.......... i 

rights retained not affected by 

grants in constitution........ 1 

toleration of religious sentiment 

secured t0......oooooooo..KXvi 
Permanent School Fund. 

investment of (amend. 1)...... xvi 

(see Common School Fund; 


Sehcol Fund) 


Personal Property. 
appellate jurisdiction of supreme 


AA nena E iv 
exemption from taxation (amend, 
I)o araa a EEE a vii 
Persons. 
convicted of infamous crimes, ex- 
cluded from  eleetive fran- 
Chise Sara vi 


school funds not to be loaned to.xvi 

Persons Under Disability. 

sale or mortgage of property for- 
bidden to be authorized by spe- 
cial A kenarina ekra. ii 

Petition. 

right of, not to be abridged......i 

Police Justice. 

justice of peace may be made...iv 

Police Power. 


counties, cities, towns, townships 
may exercise...... a xi 

Folitical Power. 

inherent in people.............. i 

Pooling. 


by common carriers prohibited. .xii 
(see Combinations) 

Postmaster. 

e:.gible to legislature, when..... ii 


39 


18 
18 


3 
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Powers. 

executive, vested in governor... iii 
judicial, where vested..........iV 
legislative, where vested........i1 
pardoning, where vested........ili 


Precinct Officers. 


election, duties, terms and com- 
pensation to be provided for by 
legislature: 44.34 usa xi 
official bonds unaffected by change 
in goverament.......... .xxvii 
territorial, hold office until 
WHEN aussen nenne... XXVil 
vacancies, how filled.....e.....Xi 
President of Senate. 
lieutenant-governor shall be... .iii 
temporary presiding officer, when 
chosen a Bigs Care epee ew eee aee all 
Press. 
liberty of, secured...oooooooo....1 
Prices. 


combinations to fix, prohibited. .xii 


Private Corporations. 
(see Corporations) 


Private Legislation. 
prohibited in enumerated cases. .ii 


Private Property. 

not to be taken for public debts. xi 

taken for public or private use, 
just compensation to be made.i 


Privilege. 
electors not to be arrested on elec- 
VOD GAY nase i 


irrevocable grant of, ‘prohibited... 
legislative members not subject to 


arrest or civil process........ il 
militia not to be arrested at mus- 
LETS sews cs Serre. S 
Privileges. 
equal to all citizens and corpora- 
TIONS: asien i 


hereditary, grant of ne state pro- 
Kibited arten: RER | 

special, prohibited.....ooo.o.....1 

Probate Court. 

mergerin superior court, when. xxvii 

probate judge to perform duties 
until term expires. ~XXVil 

Probate Matters. 

appellate jurisdiction of supreme 


A A E E iv 
jurisdiction of superior 
COUN... essen XXVI) 
original jurisdiction of superior 
COUTE essen sanas 1Y 
Process. 
authority of superior court extends 
throughont state o iv 


legislators privileged from when.ii 
state courts may have served on 

lands of United States..... XXV 
style of 


territorial to be valid.......xxvii 


CO ps bet O 
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(References are to Articles and Sections.) 


Proclamation of President. 
state constitution to go into effect 


WON A ir vl 
Prohibition. 
appellate and u jurisdiction 
of supreme court............ iv 
Original jurisdiction of superior 
COUTE .oommooomomoooocorson.o iv 
writs may be issued and “served on 
nonjudicial Gays uses iv 
sale of liquors, separate article (re- 
jected) n.d ER Vil 
Property. 
corporate, subject to eminent do- 
MAIN A ces eG wt ase Se etn xii 
deprivation without due process of 
law prohibited are i 
personal, exemption from taxation 
allowed (amend, 3)......... vii 
private, not to be taken to pay 
public debts ........... xi 
taking for private use prohibited, 
EXCOPL zur i 


or damaging for publie use, not 
without just compensation. .1 
taxation to be in Proportion to 
valle- as det gedit me cee eee Vik 
territorial, to vest in i state.. .xxvii 


Prosecuting Attorney. 
election, duties, term, 
tion, legislature to 
för or“ 
removal for incompetency, corrup- 
tion, A nV 
rights ‘of one accused ........1V 


compensa- 
provide 


(E E S E E añ < CÉ<“QPQoeo.. e. E E E .x1 


Prosecutions. 

commenced before statehood, how 
conducted ........ nin xxvil 

conducted in name of state..... iv 

may be by information or indict- 
ment iii ona ees | 


unaffected by change in govern- 


MONG: „ensure XVI 
Protection. 
life, liberty and property er 
LO Senne, 
persons engaged in dangerous em- 
ployments, provisions Le D ii 
public arms, provision for safe- 


Pe ee a ee ee ee ee $ 


keeping 
Public Administrator. 
may or may not be salaried.....xi 


Public Arms. 
protection and safekeeping to be 
provided .omorrorscrnirn. seo. X 


Publication, 

amendments proposed to constitu- 
HOD isa da AA 

liberty of, guaranteed...........i 

opinions of supreme court....... iv 

proposed law authorizing state to 
contract debt ............. viii 

receipts and expenditures of public 
TONEY oooooooooooooooooo»o.vil 


16 


17 


10 


16 
16 


Public Corporations. 
(see Municipal Corporatiors) 
Public Debts. 
private property not to be taken in 
payment of „use nt 
Public Health. 
laws regulating deleterious occupa- 
tions to be passed 
state board of, shall be created. .xx 


Public Indebtedness. 


municipal limit of............Viil 
state, limit Of 6 0:5. <vis exe ie ees VAL 

exceptions to ...ooooo.o.o... viii 
territorial, assumed by state. .xxvi 


(see City; County Indebtedness; 
State Indebtedness; Towns 
and Villages) 

Public Lands. 

disclaimer by state of title to un- 
appropriated 

granted to state held in trust for 


people... xvi 
sale only for full market 
value Was xvi 


unappropriated to be subject to 

control of United States.xxvi 

(see Lands; Granted Lands; 
School Lands) 


Public Money. 

accountability of public officers.xi 

appropriation for religious wor- 
ship prohibited ............. .1 

deposit with treasurer required. xi 

statement of receipts and expendi- 


tures to be published....... vii 
using or making a profit out of, a 
felony A O 


(see Money) 


Public Office, 

religious qualification not to be re- 
quire caca rs | 

Public Officer. 

change of compensation during 
term forbidden 

extra compensation to, prohibited. ii 
(see Officers) 


Public Property. 
not to be applied to religious wor- 
ship .... o RAN | 


Public Safety. 
ground for suspension of habeas 
corpus ..... reer rere 


Public Schools. 
establishment and maintenance 
guaranteed ....oo.o.oo.o..... xxvi 
free from sectarian control..... : 
Tere re ee ix, § 4; xxvi 
open to all children of state 
ee ...0.....1X, $ l; xxvi 
superintendent of public instruction 
to have supervision......... iii 
system to be established by state.ix 
including what ........... ix 
(see Common Schools; Fduca- 
tion; High Schools; Normal 
Schools; Technical Schools) 
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INDEX TO STATE CONSTITUTION. 


(References are to Articles and Sections.) 


Public Use. 

a judicial questioN.......ooooo.-.1 

property not to be taken for, with- 
out compensation .........o..o.l 


Punishment. 

cruel, not to be inflicted.........i 

bribery and corrupt solicitation, 
how punished .ooooooooo.o.o..1 


Qualifications. 

eleetors. seci une 

judges of supreme and superior 
courtS ........ ee ee TER D 


members of legislature..........ii 
each house to be judge of....ii 
religious, not to be required for 
public office ....ooooo.ooo.....1 


state oflicers ...ooooocooooo...»o1l 
Quorum. 

majority of each house to consti- 

tute ...oooooooo.»o» ee 

less number may adjourn and 

compel attendance ........ il 


supreme court, majority of judges 
necessary .... 


Quo Warranto. 
appellate and original jurisdiction 
of supreme court ........+..1V 


e era ered V 


original jurisdiction of superior 
court ca... ....... .......1V 
Race. 


discrimination in education on ace 
count of, prohibited ........ix 


Railroad and Transportation Com- 
mission. 

may be 
ture 


established by e 
ie R11 


Railroad Conan 
charges to any point not to exceed 
those to more distant sta- 
TION. ren .. Xii 
combinations to regnlate produc- 
tion or transportation of com- 
modities prohibited ......xii 
sharing earnings forbidden. .xii 
commission to coutrol may be es- 


tablished ......... Seo ees xii 
common carriers, subject to legis- 
lative control ............. xii 


conncetion at state line with for- 
eign railroads authorized... .xi 
consolidation with competing lines 
A caress Sars ae Cae eel 
delay in receipt and transportation 


of connecting curs forbid- 
LOW! siete is eee eR amt Bae xii 
discrimination between telegraph 
companies forbidden ..... xii 

in charges between persons and 
places prohibited ........xü 
excursion and commutation tickets 
may be granted ...........xli 


express companies to be allowed 
equal terms Salad a eee see wee S \\ 


16 
16 


14 
30 


18 


| 


Railroad Companies (Cont'd). 
extortion and discrimination in 
rates to be prevented 
grant of passes to public officers 
forbidden ...ooo.oooooooo..-Kii 
intersecting, crossing or connect- 
ing with other railroads au- 
thorized „unsre XU 
maximum rates of fare and freight 
to be established by law....xii 
passes, acceptance and use by pub- 
lic officers unlawful. 
rolling stock subject to taxation 
and exccution sale ..... 
telegraph and telephone companies 
to be allowed to use right of 


WAY. 2965 bans eer Terre xii 
transfer of cars, when ‘shall form 

connections for ..... A Ll 
Ratification. 


constitutional amendments ...xxiil 
Fevisión. «scsi. XX 

Real Property. 

appellate eee of supreme 


CONTE: ana iv 
original jurisdietion of superior 
court vv... E E E E E ..0.,.:.:,...:. ...... ‚iv 


Rebellion or Invasion. 

suspension of writ of habeas cor- 
DUS: aa 

Receipts and Expenditures. 

account of, to be published.....vii 

Recognizances. 

territorial inure to state....xxvil 

valid and unaffected by change in 
government .............XXVil 

Records. 

of state officers to be kept at capi- 
tal osansa A ENEE a Al 

of territorial courts transferred to 
superior courtS ..........XXVii 


ET | 


Regents. | 
appointment for state institu- 
LIONS: areas 


Registration Law. 
enactment by legislature required, 


WIEN. ars ie wate VA 
compliance with by elector neces- 
Sary ists sca ias E vi 


Release of Debt or Obligation. 


special legislation prohibited... .ii 

Religion. 

freedom of conscience guaran- 
OCI ae een et ee xxvi 

juror not to be incompetent on ac- 
COUNE DE nee .1 

no person to be molested on ac- 
COUNT: OF weds ssa Sere eer | 

toleration in, seeured..... l... XXXVi 


witness not incompetent because 
of ese@eeeeeerteeeeete ...l 


Religious Qualification. 
not required for public office or 
COPIER canas 


ER | 


150 
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18 
20 


28(10) 


11 


INDEX TO STATE CONSTITUTION. 


(References are to Articles and Sections.) 


Beligious Worship. 
mode of, not to be interfered 
A taiese AANI 
public money not to be expended 
for: nenn i 
except in case of chaplains for 
penitentiary and reforma- 
tories (amend. 4)..........1 


Removal from Office. 
of governor, who to act........iil 
and lieutenant governor, who to 
HCO nie 


impeachment EL TEC .V 
joint resolution of legislature for 
removál ....ooooooo ooo... dv 
officers not liable to impeachment, 
how removed ....oooo.o.o.. ...v 
Reporter of Supreme Court. 
judges to appoint ......... ....17 
salary to be prescribed by law. .iv 
Beports, 
decisions of supreme court...... iv 


defects and omissions in the 
LOWS RR 4 
Bepresentatives. 
apportionment among counties.xxii 
compensation and mileage....... ii 
congressional, how and when to be 
elected ..... ea pl 
vote at first elcetion under ter- 


ritorial law ...........XXvill 
election of aiii ll 
number of .......... TO. || 


privilege from arrest......... 
from civil process ..........ii 


qualifications of .....ooooo..... ii 
reapportionment after each cen- 

SÜS. sanare ee ee ii 
tarm of omeo una il 


(see House of Representatives) 
Representative Districts. 


allotment among counties..... xxii 

Reprieves. 

report of, by governor to legisla- 
osas sioe ee so cd 

Residence. | 


absence in public service or at cer- 


tain institutions, not to af- 
LOCC ipo Shen te me se Mice vi 
eligibility to office and right of 
voting, how affected dul eee vi 
state oflicers, where. ane nee sll 
Revenue. 
failure in, state may incur debt to 
meet. foie ae 


tax may ‘be levied to pay.. 
Revenue and Taxation. 
corporate aad subject same as 


individual.. 082. od tua sed vii 
deduction of debts from credits 
allowed.. sesse cosses soseo vii 


exemption of limited amount of 
personal property (amend. 3) 
(E E E e.. 00e e e e s.o o .vil 
power to tax not to be suspended 
or surrendered... e... ....vii 


11 


11 


Revenue and Taxation (Cont'd). 

property to be taxed in proportion 
AA diene ee nl 

uniform and equal rate required. vii 
(see Taxation) 


Review, Writ of. 

appellate and u jurisdiction 
of supreme court. dai LV 

original jurisdiction of superior 
court. A iV 


Revision of RE 
convention called, to consist of how 


many. e ee. soo o .. .xxlii 
two-thirds vote of each house nec- 
ESSAY shaded were ees eee XXIli 


vote on, how provided for... xxiii 


Bight of Petition. 
not to be abridged... 


Right to Assemble. 
not to be abridged. 
Right to Bear Arms. 
not to be impaired.....o.ooooo.o»..1 
restriction on employment of armed 
men by private persons.......1 
Right of Way. 
appropriation of property for. seed 
Rights. l 
declaration of.. | 


.. PA | 


ees eee MEER, | 


enumerated, not to “affect others ` 


BETEN, | 


retained.. ; 
existing, not affected by change in 
government.., ..... ......XXVil 
Road District. 
vacancy in office, how filled. 
Roads. 
(see Highways; State Roads; 
Streets and Roads) 
Bolling Stock. 
personal property, subject to tax- 
ation and execution sale..... xii 
Rules of Court. 
assignment of business of superior 


> El 


court under... ession won us iv 
judges of superior courts to estab- 
Shs Sana susnaaa Sameera. 


Rules of Proceedings. 
each house to determine.... .....11 


Sailors. 
excluded from enumeration of in- 
habitants. siss Wee wes ii 
Salaries. 
change in, during term, prohib- 
Led. a aude Sade das ii 
clerk of supreme court..... eV 
constables in certain cities...... xi 
county, township, precinet and dis- 
trict: OMC. ocucicas eds xi 
judges of supreme and superior 
COUTTS.. ae na se. sav 
how and when payable....... iv 
increase or diminution during 
term forbidden.. pa ‚iv 


justice of peace in certain cities.iv 
reporter of supreme court.......1V 


17 


24 
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Salaries (Cont’d). 
state officers, increase or diminution 
during term prohibited... .ili 
attorney general.... ... ....lüi 
SUNIIOT. © are ..lii 
commissioner of public lands.iii 
BOVETNOT. ssis dorir ........11l 
lieutenant-governor.... ee e.iil 
secretary of state...........lü 
superintendent of publie in- 
struction. jii 
treasurer.. seose coe o......1 


Sanitary Regulations. 
county, city and town may en- 
force.... ...0.0 A < | 


Schools. 
maintained partly by public funds 
to be free. from sectarian con- 
trola Sa aa. Sueno eas ..1X 
public school system, what in- 
cluded in.... ... seses peeciX 


(see Common Schools; Educa- 
tion; High Schools; Normal 
Schools; Public Schools) 


School District. 
authority to contract debts....viii 


School Elections. 
women may be permitted to vote 


ee .... 0.0000 .e.....: o.oo...Vi 


School Fund. 
applied N to common 
schools.... .. . ere er: 


ees eee eevee wlll 


bidden.. ..... ... all 
enlargement authorized.... ..... ix 
interest of, ADB ec to eurrent ex- 
penses....... 


loans to priv ate persons or corpora- 
tions forbidden.... .... ara <2 | 
losses from, how made good.....ix 
sources from which derived...... 1x 
(see Common School 
Permanent School Fund) 


School Lands. 
sale, manner Of...oooo oooo... 


Seal. 
state, design of..... She wee RVI 
custodian, secretary of state to 
AAA 25 
superior courts, design of... „xxvii 
territorial court, county and munic- 
ipal officers, to be seals under 


.xvi 


state.. ... i Nie a a 
Seat of Government. 

location, how determined...... xiv 

election under territorial law 

.. 0.0. oo 000. XXVIl 

form of ‘ballot ee een xxvii 

majority vote necessary..... xiv 


provision for determination if 

no choice at first election. .xiv 
permanent location, how changed 
nee xiv 
temporary, to be located whcre.xiv 
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17 


22 
19 


11 
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Secrecy. 

in legislative a how 
obtainëd. sse cscs eces 000% ii 

of ballot, to be ‘secured at elec- 
tions. Ge Cae vd 


Secretary of State. 
acts as governor, when...... . Jiii 
attests commissions issued by 
bureau of statistics, ete., to be es- 
tablished in office RE! 
duties. once sees sl 
elaction........ ooo...» ses Wate lel 
records to be kept at capital... .iil 
residence to be maintained at seat 
of government..... egies, aro ll 
A A en a | 
seal of state to be kept by......tii 
term of ofüce.... .... li 
Sectarian Control. 
public schools to be free from.xxvi 
Security. 
of individual rights, what is essen- 
tial. 
of person in private affairs and 
DIE... sau. were sowed 
Senate. 
advice and consent to appoint- 
ments by governor.... .....Xlii 
impeachments tried: by... v 
conviction requires two-thirds 


.... 


VOlO ica Kanne Gok es Y 
legislative powers vested in..... ii 
number of senators. : sl 
presiding oflicer in absence of lieu- 

tenaut-gOVeErnor.. .esess osse il 


quorum, majority to constitute...ii 
reapportionment after each cen- 


BUS cise sda a? de Ber esli 
(see Legislature; Senators) 
Senatorial Districts. 
allotment of counties.. .XXİl 


convenient and contiguous territory 
required.... sesse coo...» vell 
numbering to be eonsecutive Jdi 
representative districts not to be 
divided. 


eeee ........ o. .... . .11 


Senators. 
allotiment-of..,: donas cto ll 
apportionment.... ...... . «XXil 
compensation and mileage..... jesil 
elections... ..soosoo ue S] 
impeachments tried by.... ...... v 
oath or aflirmation required 
Mc. qa E ee v 
two-thirds necessary to con- 
ee panet eae eee o severe 
number.. .... Sana: swali 
privilege from arrest........ vaadi 
from civil procesS...oo..»o senli 
qualifications.. ..... ..... ¿ll 
reapportionment after each cen- 
Ue ace Sein See cewek. il 


.. ...... o... .....11 


term of office.. 
(see Senate) 

Separate Articles. 

submission for adoption or rejee- 
COM 4005 A O o 
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INDEX TO STATE CONSTITUTION. 


(References are to Articles and Sections.) 


Separate Articles (Cont'd). 
form of ballot. ER > api 
prohibition (rejected). . „xxvii 
woman suffrage (rejected). xxvii 


Sessions. 
legislative, uaa EEE | 
biennial...... ; ll 
time of meeting “may. be 
changed.. ee een 
each house to be open. en | 
except when secrecy re- 
e AA eS ii 
special, may be convened by 
QOVETNOL. 1.0.0 o... ooo en. ill 
Sewers. 
power of cities to contract debts 
FOP... ..o.ooo na conos.» . Vili 
Sex. 
educational privileges, no distinc- 
tion on account of.. ... sr > < 


denial of franchise on account of, 
legislature may provide against 


in school elections...... .....vi 
Sheriffs. 
AECL an for fees and moneys 
pede, en ae wuchs . Xi 
duties, ‘term and salary to be Pre: 
scribed.... .. ... a 
eleetion to be provided for by leg- 
ISIALUTC iid: ia Marsa xi 


Shores and "Beds of Navigable 
Waters. 

assertion of state ownership...xvii 

disclaimer by state where pee 


ented sisisi ..... «xvii 
except in cases of fraud....xvii 
Soldiers. 


excluded from enumeration of in- 
habitants.. 

quartering in private house for- 

¡AA are errs | 

except in case of war.........i 

Soldiers’ Home. 

admission granted to state militia- 
men, Union soldiers, sailors and 
MATIDOS ike mira osos x 

maintenance by state to be pro- 
vided for... 

Special Legislation. 

prohibited in enumerated cases...ii 

Special Privileges. 

grant of, prohibited.... ....0....1 

invalid, when.... ..o.o.oo ......Xii 

Special Taxation. 

local improvements in cities may 
be constructed by means of.vii 

Speech. 

liberty of, guaranteed...... .....i 

Standing Army. 

not to be kept in time of peace...i 

State. 

boundaries. .XXiv 

cession to United States of ‘exclu 
sive legislation over certain 
lands 6:6 60:6 0b 0 016 6.00.8 0:0 606) © G'A 


e eeo 06000. . eo... XK 
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12 
11 


11 
7 


a 


NN m 


31 
31 


o 0 


28 


ps 
Do 


31 


1 


9 


3 


State (Cont’d). 
reservation of right to serve 


process..... .... soss O y 
compact with United States. .xxvi 
congressional districts, division 

DOS ware ana xxvii 
convict labor not to be let out by 
COUNITACl 6s Sone see oes sooo o 11 


corporations, ownership of stock in 
or loaning credit to, prohib- 
DOCG A Se: oiis rer 
credit not to be loaned.... .... viii 
criminal prosecutions continued in 
name of state on change of 
government.. ‘ .xxvii 
debts, fines, penalties and forfeit- 
ures, acerued to territory in- 


ure to state..... ar ER NL 
ower to contract..........Viil 
imitation on power........ viii 


money raised, how applied. . viii 
disclaimer of title to government 


or Indian lands...... . XXvl 
division into senatorial and repre- 
sentative districts...... .xxil 


education, duty to provide for all 
children 
harbors, restriction on sale of lands 
or rights Ma ..XV 
Indian lands, when taxable...xxvi 
lands grantee to, held in trust for 
people .xvi 
ownership of beds and shores of 
navigable waters asserted..xvii 
public schools, assumption of duty 


of establishing ehe xxvi 
state institutions to be sup- 
ported ..ocooccccconccomm.. xiii 
suits against, legislature to author- 
IZE wat T ii 
taxation, power to tax corporations 
not to be surrendered.. ..... vii 
territorial debts and liabilities, as- 
sumption by ............ xxvi 
property passes to state. .xxvii 


timber and stone on state lands, 
sale of....... 
title in lands patented by United 
states disclaimed by.. «xvii 
validation of void official acts may 
be by special law as against 
state 
State Auditor. 
(see Auditor) 


State Board of Health. 
legislature to establish......... 


State Capital. 

location, how Mmade...oooo...... 
change of, method.......... xiv 
(see Seat of Government) 


State Courts. 
jurisdiction of actions in territorial 
courts to be assumed by..xxvil 


State Indebtedness. 

annual expenses and state debt to 
be met by taxation......... vii 

limit of aggregate debt........viii 
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INDEX TO STATE CONSTITUTION. 


(References are to Articles and Sections.) 


State Indebtedness (Cont’d). 
increase allowed to repel in- 
vasion 
also for single work or object, 
after submission to vote. vili 
losses in permanent school fund as- 


RER. VIL 


sumed as state debt..... rere? 
state may contract debts to 
meet er ae are will 


State Institutions. 

oflicers appointed by governor, with 
advice of senate....... so KM 

support by state required......xiii 


State Land Commissioner. 
(see Commissioner of Public 
Lands) 


State Lands. 
(see Lands; Public Lands) 


State Militia. 
(see Militia) 

Statement of Receipts and Expendi- 
tures. 

annual publication required... 


State Officers. 

abolition of certain offices, power 
granted legislature .........lii 

compensation not to be changed dur- 
ing term, nor extra granted. .ii 

elections to be quadrennial...... vi 


. vii 


contested, legislature to de- 
Bilde: ars ili 

first under constitution, how and 
WHER A see oc ses xxvil 

ties to be settled by IE 
A O asa esl 
tme Of Goh ouow see een Vi 
impeachment, who liable to RER v 
information to be furnished to 
governor in writing by...... iii 
passes, acceptance and use prohib- 
ited Zr pial Sree ate kien xii, $ 20; ii 
qualifications ...o.ooooooooooo..o iii 
records, to be kept at seat of gov- 
ernment ...oooooo.ooooooo». 111 
residence of certain, at state capi- 
A wes corsa 


salaries (see Salaries) 
terms ao nenne 111 


State Offices. 
abolition of certain, permitted. .ill 


elieibility Lor Saas. tae eee ne iii 

State Reformatories. 

employment of chaplain for 
(amend. 4)..... ieee eee aun sl 

State Roads. 

opening by special law per- 
mifted ....«s... ere ee H 

State Seal. 

description and custody........ ill 

State School Tax. 

applied exclusively to common 
SCHOO]S .ccocccccvcccccsvesscelX 


State Taxes. 
(see Taxation) 
State Treasurer. 
(sce Treasurer) 


æ a oO Y 


fad pad 


Statistics. 
bureau of, to be established.....ff 


Statutes. 

enacting clause, style of.........ii 

when take effect-...oooooooooo.»li 
(see Acts; Bill; Laws) 


Stockholders. 
consent necessary to incrcase of 
corporate stock ............Xii 
joinder as parties defendant in ac- 
tions against corporation.... xii 
liability for corporate debts.....xil 
double in banking, insurance 
and joint stock companies. xii 
(see Corporations; Stock of Cor- 
porations) 
Stock of Corporations. 
counties, cities, etc., not to own. viii 
fictitious increase void ee xii 
increase allowed only under general 
law essen xii 
with consent of majority of 
stockholders 
issued only to bona fide holders. xii 
(see Corporations; Stockholders) 


Stone. 

sale from state lands authorized.xvi 

Streets and Roads. 

extension over tide lands per- 
mitted A O xv 

opening under special laws pro- 
hibited except state roads....ii 
(see Highway; State Roads) 


Students. 
residence or absence does not af- 
fect right to vote...........Vi 


Suffrage. 
crimes against, legislature to pro- 
vide for (amend. 2).......... vi 


denial on account of sex, legisla- 


ture may provide against in 
school elections ............-. vi 
exercise of right to be free, equal 
and undisturbed ...oooooo.oo... i 
persons entitled to ...oooooo.... vi 
excluded ÍTTOM. «essa vi 
woman suffrage, separate article 
for (rejected) ....... ....XXVii 


Suits Against State, 
legislature to make provision for. ii 


Superintendent of Public Instruc- 


tion. 
duties .....o..o CORE TER sn 
BIECHON Auen ili 
records to be kept at seat of gov- 
CENMENT. A eeens rie teas iii 
a isn ae 
term of office ..... ee 
Superior Court. 
assignment Oe of judges to 
A A cirak eniai iv 
clerk of, county clerk is ex 
officio ...... a e iv 
court commissioners, appointment 
er ee as i 


Of record un 
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INDEX TO STATE CONSTITUTION. 


(References are to Articles and Sections.) 


Superior Court (Cont’d). 
decisions of causes to be made 
within ninety days ..........1v 


election and districts ......... . .1Y 
first, contests to be determined 
how O © 0 
eligibility 10... 50000800008. 11 


grand jury summoned only on order 
of Juugl.......o.o.. ro re | 
judge, one for each county......iv 
each, where more than one, an 
vested with powers of all. 
pro tempore, when authorized. iv 
sits in any county, when.....iv 
term of OÍÍICO.....ooooooooo..11 
judicial power, vested in........ iv 
jurisdiction, original and appel- 
late boss nee 


naturalization, power Ol. 
open, except on nonjudicial days.iv 
probate courts, appellate jurisdie- 


tion Over .....o... ..XXvii 
jurisdiction, when to be as- 
Sumed „200000000000. xxvii 
process extends to all parts of 
State ...o.... Serer ene yer lv 
report to supreme court defects in 
MAWS innen lv 
rules of practice, may establish. .iv 
s::laries of judges...... es ‚iv, 
seal aus ee xxvii 
sessions and distribution of busi- 
NESS osoooooosoom.oo.. a SAV 
territorial causes and ee pass 
TO .o.ooo».. eee een osos XXV11. 
vacancies, governor to fll scene's iv 


writs, power tO iSSUl............1V 


Supreme Court. 

chief justice, how determined....iv 

classification of judges by lot... .iv 
one class vacutes seats every 


{WO years o..coonoosoosso-1V 
clerk to be appointed........... iv 
court of record. sess esec seeren e iv 
decisions to be in writing and state 

grounds .o.oonooooooooocsaraos iv 
departments of court may be pro- 
Vied, senken ea . .1Y 
election of judYe8B....oooooo.oo... iv 
eligibility to OÍliCO....ooooooo... lv 
judges, court to consist of five..iv 
number may be increased....iv 
salaries ...... BETTER ‘iv, 
term of office......... eV. 
judieial power vested im........ iv 
jurisdiction, original and appel- 
late away rt iv 
open except on nonjudicial days.iv 
opinions to be published...... ..iv 
quorum, majority of judges to 


form and pronounce decisions. iv 
report of defects in laws to be 
made to governor............1V 
reporter to be appointed. eoooo..1V 
seal .xxvii 
sessions to be held where.......iv 


eoeetee0ov4e5reeeseeeteeee eee @ eee 


„m 
© O Ho an 


N mb 6 u 


rar 
Ys DD TO 1 to 


13,1 


Supreme Court (Cont’d). 
territorial supreme court, when 
jurisdiction over causes passes 
to state court. “ae eeeseeee e XXVİİ 
vacancies, governor to fill.......iv 
Supreme Court Olerk. 
(see Clerk of Supreme Court) 
Supreme Court Reporter. 
(see Reporter of Supreme Court) 
Supreme Law. 
constitution of United States is..i 


Surgery. 

practice of, to be regulated by 
law: zungen 

Surveyor. 

may or may not be salaried 
oficer san 


Swamp and Overflowed Lands. 
disclaimer by state of title to 
patented ..oooooooooooo.o..Xvii 


Taxation. 

annual tax for state debt and ex- 
penses may be levied........ vil 

assessment or collection by special 
laws prohibited.. 

cities, power, to assess and collect 


local taxes ........eseee cece xi 
corporate property subject to, same 
as individual .............. vil 
counties, power to assess and col- 
lect lotal ss 34.004404 xl 
deduction of debts from credits 
allowed- „es av 
deficiencies, state tax may be 
levied A ine Vil 
exemption from, allowed certain 
Property u... vii 

of certain amount of personalt y 
(amend. 3)........ FETT aT 
Indian lands, when........ xxvi 


United States lands, wnen.xxvi 
expenses of state and state debt, 


annual tax ÍO0T conoscan vil 
Indian lands, patented, how 
LANCE arena eu xxvi 
jurisdiction, appellate, of supreme 
COU sauna iv 


original, of superior court. ‚iv 
law imposing tax must state “ob- 
ject 
levy only in pursuance of law...vii 
proceeds applied only to object 


stated sisters Soe eae vl 
property subject to.......... vii 
local, legislature no power to im- 
POSO ana xi 


municipal corporations vested with 
power for general purposes and 


local improvements......... vii 
nonresidents, lands of, how 
CAXCd nassen ssw XXVI 
property subject to........ beara VAL 
rolling stock of railroads subject 
tO: RENATE. | 
state purposes, pavable into treas- 
ury in money only....... va 
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INDEX TO STATE CONSTITUTION. 


(References are to Articles and Sections.) 


Taxation (Cont’d). 
taxes, no commutation of 
county’s proportionate share.xi 
surrender of state's power to tax 


corporate property, prohib- 
A A E E vii 
towns, power to assess and collect 
CONGR: mince de xi 


uniformity required in respect to 
persons and property. 


Technical Schools. 
included in public school system.ix 


Telegraph and Telephone Compan- 
les. 
COMMON CArrierS ...oooooooo.... xii 
construction of lines authorized.xii 
delay and discrimination in hand- 
ling messages prohibited..... xii 
eminent domain, right extended 
DO? ee 
railroads to grant like. facilities 
to all companies............ xii 
rights of way, railroads must allow 
use for construction of lines.xii 


Tenure of Office. 
county officers ineligible for more 
than two terms in succession. .xi 
in office at adoption of constitution, 
how long to hold..... . XXvil 
extension of term not to be granted 
to county and local officers. ..xi 
state treasurer ineligible for suc- 
ceeding term...... | 
(see Term of Office) 


Term of Office. 
attorney general....... 


TEN y 


auditor of state........... soe 2 
commencement of term......... iii 
of first oflicers elected under 
constitution ........... xxvii 
commissioner of public lands....iii 
county, district, precinct and 
township officers....... ......XKi 
governor unten ale 
judges of supreme court......... iv 
of superior court.......... . .1v 
lieutenant governor............. lil 


officers not provided for in con- 
stitution, legislature to fix. .xxvu 


representatives euren... EEE 
senators ....o.o.o... ER er rae 1 
secretary of state......... ee ili 
superintendent of public instruc- 
LION. aed oars wg iil 
treasurer of state ....... seeder lll 
(see Tenure of Office) 
Territory. 
accrued debts, fines, etc., inure to 
State users Wace aie xxvii 
bonds and recognizances given to, 
pass to state ............. xxvii 
courts of, continue until when.xxvil 
causes transferred to state 
COUTTS- A ioro unar xxvii 
debts of, assumed by state....xxvi 


existing rights, change in form of 
government not to affect. .xxvii 


. vii 


Territory (Cont'd). 


laws to remain in force.......XXVil 
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except those affecting tide 
lands: iris e... .«XXvil 
liabilities, assumption of, by 
State: uhren xxvi 
officers to hold until superseded by 
state officers ......... ‚.xxvil 
process to be valid..... EEE xxvii 
property of, to vest in state. .xxvii 
Testimony. 
accused not required to testify 
against himsclf.......... Pres | 
except in case of bribery..... ii 
compulsory in cases of corrupt so- 
lieitation. Jess sais ass< ew daw sae il 
treason, what necessary for con- 
viction ee RS aa i 
weight of, not affected by religious 
belief ........ (eee seanecae ak 
(see Evidence) 
Tide Lands. 
ownership by state asserted... .xvii 


streets may be extended over, by 


municipal corporations ...... XV 
title to lands patented disclaimed 
DY stäte u. ..xvi 


eourts ..xXvil 


Tide Waters. 

control and regulation within har- 
bor areas ... . .XV 

Timber. 

sale off state lands, how...... 

Timber Lands. 

sale of, when valid. 

Title. 

assertion by state in tide lands. xvii 

disclaimer by state to patented 


xvi 


TO El 


lands ..... Carora a ANI 
Tolerance. 
secured in matters of religious sen- 
timent doncs Vi 
Toll. 
appellate jurisdiction of supreme 
COUFE ...ooooooonooooosooso» lv 
original jurisdiction of superior 
Court. 24.0004 as i dene ew LV 


Towns and Villages. 
amendment of charter by special 
act, prohibited .............. 11 
corporate stock or bonds not to be 
owned by. Asi viii 
eredit not to be loaned, except. viii 
indebtedness, limitation on..... vill 
increase, power and restrictions 
ON. ie... serie VAIL 
limit mav be exceeded for 
water, light and sewers...vili 
moneys to be deposited with treas- 


o ce ete ew eat an err. | 

use of, by official, a felony... .xi 
officers, salaries of, not to. be 
changed during term ES xi 
term not to be extended..... xi 


laws 


ea ek] 


organization under general 
required ... 
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INDEX TO STATE CONSTITUTION. 


(References are to Articles and Sections.) 


Towns and Villages (Cont'd). 

police and sanitary regulations may 
be enforced..... EEE © 

taxation, power of.............Xi 


local, legislature not to im- 

pose ...... Perr rrr eee © 

(see Municipal Corporations; 

Municipal Courts; Municipal 
Fine) 
Townships. 


county may adopt township form 
of organization by majority 


VOTO oia aa base xi 
local affairs to be managed under 
general laWS.........ooo.o...-. xl 


officers, election, duties, terms, com- 
pensation to be prescribed by 
legislature. siete awe ewes 

police and sanitary ‘regulations 
power to enforce ............Xi 


salaries of officers not to be 

changed during term......... xi 
term of office not to be extended. xi 
vacancies in office, how filled....xi 


Transportation Companies. 

commission to regulate may be es- 
tablished 

common carriers, subject to legis- 


lative control. .......... sess Xil 
discrimination in charges prohib- 
ited 0000000000000000080 a A 


excursion and commutation tickets 
may be issued. ere ||| 
passes not to be granted public 


OMCOTS: A eiee oaae xii 
pooling earnings prohibited.....xii 
(see Railroad Companies) 
Treason. 
acts constituting......oooooo.oo.»1 


evidence necessary for conviction.i 


Treasurer. 
duties 

election 
ineligibility for succeeding term. iii 
records to be kept at seat of gov- 


ernment serien re das 111 
residence must be at seat of gov- 
ernment o..o.ooo.o.... esse 
salary een ses 
term of office....... Ree ere ET iii 
Treasury. 
moneys collected by municipal 
officers to be paid into..... xi 
paid out of state, when and 
DOW seen rieres asil 
Trial by Jury. 
number of jurors in courts not of 
retord ee ee | 
right of, remains inviolate. . Saal 
waiver in civil cases......... i 


verdict by less than twelve may 
be authorized in civil cases...i 


Trustees. 
appointment for state institu- 
tions PE E EN PEED. 5 | 


11 
12 


12 


157 


Trusts. 

forfeiture of property and fran- 
chise may be enforced......xil 

prohibited under penalty......xii 


Twice in Jeopardy. 
not to be subjected to for same 
offense Vee at tees aie 


Uniformity. 

in system of county government to 
be provided for.............xi 

in taxation, required. av Vil 


United States. 
compact of state with........xxvi 
consent of, necessary in disposing 
of certain lands...... Bas sak’ xvi 
constitution is supreme law of 
LAG ern 
office under, acceptance vacates 
seat in legislature EEE TIER ii 
ofücers for territory hold until 
superseded by state.......xxvii 
taxation of lands of, not to be im- 
Posed nennen ....XXVvi 
title to unappropriated lands re- 
mains in. 
(see Congress; Federal Officers; 
Forts, Dockyards, etc.; In- 
dian Lands) 


Vacancies in Office. 

county township, precinct and road 
district filled by county com- 
missioners dices as cn nat 

judges of supreme and superior 
courts, governor to fill.......iv 

legislature, writs of election to be 
issued by governor........... ii 

state, filled by governor until next 
election .ccccecececeeceeeesuiii 


Validating Acts. 
relating to deeds, etec., by special 
laws, prohibited .............11 
Validity of Statute. 
appellate jurisdiction of supreme 
court 
Verdict. 
number of jurors may be less than 
twelve in civil cases. 
Vested Rights. 
in tide lands, protected....... 
Veto. 
governor has power to....... Seii 
two-thirds vote necessary to pass 
bill OVOP Sea 
Village. 
(see Towns and Villages) 
Vital Statistics. 
bureau of, to be created.......xx 
Vote. 


PE E E E EE E i 
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.xvii 


by ballot on all elections........ vi 
congressional election, how deter- 
mined sasse sea xxvii 


first election to be under territorial 
law ..... aval 
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INDEX TO STATE CONSTITUTION. 


(References are to Articles and Sections.) 


Vote (Cont’d). 
legislative elections to be viva 
VOCE: onside a tress 
persons entitled to (amend. 2).. 
not entitled to........ TETE es 
registration a prerequisite, when. vi 
residence of certain persons not to 
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CHAPTER I.—THE SUPREME COURT. 


Jurisdiction. 
Is a court of record—General powers. 
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. Effect of adjournments, 
. Style of process, 


The seal. | | 
Two departments—Assignment of judge, 
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12. 
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hearings en banc. 

Decisions of department—Finality—Re 
hearings. | 

Hearings en banc—Quorum—Finality 
of decision. 

Acting chief justice. 

Rules of practice and form of process. 

Effect of judgment. 


CHAPTER 11.—SUPERIOR COURTS. 


Original jurisdiction of superior courts. 

Naturalization of aliens, 

Appellate jurisdiction. 

Are courts of record—Always open— 
Sessions. 

Effect of adjournments. 

Judge of another county to sit—Desig- 
nation by governor. 

Sessions held at request of another 
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Number of sessions at same time— 
Effect of acts of visiting judge. 
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32, 
35. 
36. 
38. 
39. 
40. 


41. 


42. 


Expenses of judge called to another 
county. 

Jurisdiction—Process— Venue. 

Process, to whom directed. 

Judges to establish uniform rules. 

Seal. 

Limit of time for decision. 

Judges pro tempore — Appointment — 
Oath—Compensation. 

Powers of judge in other counties of his 
district. 

Decisions and rulings out of his own 
district, 


CHAPTER III.—JUSTICES’ COURTS. 


General powers of justices ef the peace. 

Jurisdiction in civil actions and proceed- 
ings. 

Restrictions on civil jurisdiction. 

Jurisdiction in criminal cases—Cities of 
first and other classes. 


47. 


48. 
49. 


Territorial 
Residence. 


jurisdiction of justices— 


Office, where held—Process. 
Not to office with an attorney, except. 


CHAPTER IV.—MAGISTRATES. 


Definition of magistrate, 
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Who are magistrates. 


COURTS. 


CHAPTER V.—POWERS AND GENERAL PROVISIONS, 
52. Powers of courts respecting conduct of 61. Legal holidays. 


judicial proceedings, 62. Labor day. 
53. Court may punish for contempt. 63. Lincoln’s birthday. 
54. J es officer defined—When disquali- 64 No courts on legal holidays, except, etc. 


65. Sitting deemed adjourned over legal 
holiday. 
66. Proceedings may be adjourned from 


55. When may act as attorney. 
56. Judge as distinguished from a court, 
57. Powers of judicial officers. 


58. Judicial officer may punish for con- time to time. 

tempt. 67. Proceedings not to fail for want of 
59. Judges may exercise certain powers, judge or court. 

where, 68. Court may provide rooms, ete. 


60. When inferior judicial officers may act. 69. Proceeding when mode not prescribed. 


CHAPTER VI. —COUNTY CLERKS—CLERK OF SUPERIOR COURT. 
70. Bond of elerk—Conditions— When filed, 75. What books to be kept by eounty clerk. 


ete. 76. Custody and delivery of books, etc. 
71, Amount of bond. 77. Powers and duties of clerks of supreme 
72. New bond, when may be required—Pen- and superior courts. 

alty for failure to file. 78. Deputies, appointment and powers of. 


73. Office—Where kept—When to be open. 81. Clerks not to practice law. 


CHAPTER VIL—REFEREES AND COURT COMMISSIONERS, 


82. Definition and powers of. 86. Revision by superior court, 
83. Appointment, qualifications, etc., of 87. Salary. 
court commissioners. 88. Oath. 


85. Powers of commissioner—Fees. 


CHAPTER VIII.—JURORS. 


89. Jury, definition of. 101. Jury districts—Lists prepared by clerk 
90. Different kinds of juries. —Annual revision, 

91. Grand jury, defined. 102. Jury terms. 

92. Petit jury, defined. 103. Jury, how drawn. 


104. Grand jury, how drawn. 

105. Drawing in certain counties in ab- 
sence of judge. 

106. Irregularities do not invalidate. 

107. Proceedings when venire set aside. 


93. Jury of inquest, defined. 

94. Qualifications of jurors. 

95. Felon not competent. 

97. Who are exempt—Effect of disqualifi- 


cation on verdict. 108. Sheriff to summon jurors. 
98. Same—Exemption not ground for chal- 109, Additional drawing—Open venire. 
lenge. 110. Venire to fill incomplete panel. 
99. Who may be excused. 111. Juror not to be summoned twice in one 
100. Public interest as excuse. year. 


CHAPTER IX.—ATTORNEY GENERAL AND PROSECUTING ATTORNEYS. 
112. Powers and duties of attorney gen- 115. Deputy prosecuting attorneys — Ap- 


eral. pointment, 
113. Prosecuting attorneys defined. 116. General powers and duties of prosecut- 
114. Appointment by the court. ing attorneys. 


CHAPTER X.—ATTORNEYS AND COUNSELORS AT LAW. 


118. Attorney and counsel defined, 120. General qualifications for admission— 
119. Attorneys to be admitted. Fee, 
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121. Admissions on motion—Law graduates 132. Attorney may be required to show au- 


—Certificates. thority. 
122. Notice of application for examination 133, Change of attorneys. 
—Fee. 134. Notice of change and substitution. 


123. Examinations—Qualifications. 


; i l of at- 
124. Rules — Examining board — Appoint- 135. Proceedings on death or removal o 


: torney. 
ment—C 
125 Ne = an 136. Lien of attorneys. 
126. Revocation of license 137. Proceedings to compel delivery of 
127. Disqualifications. papers ; E 
128. No exclusion on the ground of sex. 138. Proceedings where lien exists. 
129. Duties of attorneys and counselors. - 139. Removal and suspension of attorneys. 


130. Authority of attorneys and counselors. 140. Proceedings for removal or suspension. 
131. Proceedings when attorney appears 141. Mode of proceeding. 
without authority. 142. Persons not admitted cannot practice. 


CHAPTER 1. 
THE SUPREME COURT. 


Judges of: See “State Officers,” § 9040 et seq., infra. 
Clerk, reporter, etc.: See “State Officers,” $ 9057 et seq., infra, 


§ 1. (4650.) Jurisdiction. 

The supreme court shall have original jurisdiction in habeas corpus and 
quo warranto and mandamus as to all state officers, and appellate jurisdiction 
in all actions and proceedings, excepting that its appellate jurisdiction shall not 
extend to civil actions at law for the recovery of money or personal property, 
when the original amount in controversy or the value of the property does not 
e» ceed the sum of two hundred dollars, unless the action involves the legality of 
a tax, impost, assessment, toll; municipal fine, or the validity of a statute. The 
supreme court shall also have power to issue writs of mandamus, review, prohibi- 
tion, habeas corpus, certiorari, and all other writs necessary and proper to the 
complete exercise of its appellate and revisory jurisdiction. Each of the judges 
shall have power to issue writs of habeas corpus to any part of the state, upon 
petition by or on behalf of any person held in actual custody, and may make 
such writs returnable before himself or before the supreme court, or before any 
superior court of the state, or any judge thereof. [L. ’90, p. 322, $ 6;2 H. C., 
$ 1; Const., Art. IV, $ 4.] 

See notes to Const., Art. IV, $ 4. 


Cited in 22 Wash. 362; 32 Wash. 53; 37 p. 86, $ 27; Hansen v. Nilson, 17 Wash. 
Wash. 511; 41 Wash. 152; 51 Wash. 310. 606; Thomas v. Lincoln County, 41 Wash. 
When is the legality of a tax, assessment 150. 
or fine involved: See 1 Remington's Digest, 


$ 2. (4651.) Is a Court of Record —General Powers. 

The supreme court shall be a court of record, and shall be vested with all 
power and authority necessary to carry into complete execution all its judg- 
ments, decrees, and determinations in all matters within its jurisdiction, accord- 
ing to the rules and principles of the common law, and the constitution and laws 
of this state. [L. ’90, p. 323, $ 10; 2 H. C., $ 2; Const., Art. IV, $ 11.] 

Cited in 6 Wash, 159, 


$ 3. (4652.) Court House and Rooms—Furnishing. 


If proper rooms in which to hold the court, and for the accommodation of 
the officers thereof, are not provided by the state, together with attendants, fur- 
Rem. Wash. Code, Vol. 1.—-11 161 
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niture, fuel, lights, record books and stationery, suitable and sufficient for the 
transaction of business, the court, or any three justices thereof, may direct the 
clerk of the supreme court to provide the same; and the expense thereof, certi- 
fied by any three justices to be correct, shall be paid out of the state treasury, 
out of any funds therein not otherwise appropriated. Such moneys shall be sub- 
ject to the order of the clerk of the supreme court, and be by him disbursed 
on proper vouchers, and accounted for by him in annual settlements with the 
state auditor. [L. ’90, p. 322, $ 4; 2 H. C., $ 3; Const., Art. IV, $ 2.] 
The first part of this section is omitted, as it is covered by the next section, 
(4652.*) Is Always Open—Sessions. 


§ 4. 

The supreme court shall always be open for the transaction of business ex- 
cept on nonjudicial days. It shall hold regular sessions for the hearing of 
causes en bane, and in each of its departments, at the capital of the state [on 
the second Mondays of January, May, and October of each year]. Special 
sessions at the same place may be held at such other times as may be prescribed 
by the judges of such court. [L. ’09, p. 36, § 7.] | 

The bracketed words substituted from the previous section for, “at the respective 
times now provided by law for holding terms of the supreme court.” 

See infra, §§ 61-63, legal holidays. FR 

See infra, $ 64, business authorized to be transacted on nonjudicial days. 


Cited in 1 Wash. 268; 2 Wash. 369; 44 
Wash. 148. 

Under the provision of the constitution 
requiring the supreme court to be always 
open for the transaction of, business, except 
on nonjudicial days, there are no terms in 


but only a division of its sittings into ses- 
sions: Skagit Ry. Co. v. Cole, 1 Wash. 330. 

This section and the rules of court clearly 
provide the dates for the beginning of each 
session: Jones & Co. v. Spokane Valley L. 
& Water Co., 44 Wash. 146. 


the sense in which they were formerly held, 
§ 5. (4653.) Effect of Adjournments. 

Adjournments from day to day, or from time to time, are to be construed 
as recesses in the sessions, and shall not prevent the court from sitting at any 
time. [L. ’90, p. 323, § 7; 2 H. C., $ 4.] 


This, and the preceding section, with §§ 18, 26, infra, abolish terms of courts, and is 
a departure in this respect from the system in force under the territorial organizatiom 
(4656.) Style of Process. 


§ 6. 

Its process shall run in the name of the ‘‘state of Washington,’’ bear test 
in the name of the chief justice, be signed by the clerk of the court, dated when 
issued, sealed with the seal of the court, and made returnable according to law, 
or such rule or orders as may be prescribed by the court. [L. *90, p. 323, $ 11; 
2H. C., § 7.] 


See infra, § 32, process of superior courts, 
§ 7. (4657.) The Seal. 
The seal of the supreme court shall be th> vignette of General George Wash- 
ington, with the words “Seal of the Supreme Court, State of Washington,” 


surrounding the vignette. [L. *90, p. 324, $ 17; 2 H. C., $ 8; Const., Art. 
XXVII, $ 9.] 


§ 8. Two Departments—Assignment of Judges—Quorum. 


There shall be two departments of the supreme court, denominated respec- 
tively department one and department two. The chicf justice shall assign four 
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of the associate judges to each department and such assignment may be change 
by him from time to time: Provided, That the associate judges shall be compe. 
tent to sit in either department and may interchange with one another by agres- 
ment among themselves, or if no such agreement be made, as ordered by the 
chief justice. The chief justice may sit in either department and shall preside 
when so sitting, but the Judges assigned to each department shall select one of 
their number as presiding judge. Each of the departments shall have the power 
to hear and determine causes, and all questions arising therein, subject to the 
provisions in relation to the court en bane. The presence of three judges shal! 
be necessary to transact any business in either of the departments, except such 
as may be done at chambers, but one or more of the judges may from time to 
time adjourn to the same effect as if all were present, and a concurrence of three 
judges shall be necessary to pronounce a decision in each department: Provided, 
that if three do not concur, the cause shall be reheard in the same department 
or transmitted to the other department, or to the court en bane. [L. ’09, p. 34, 
$ 3. For former laws relating to quorum, see L. ’90, p. 322, § 5; 2 H. C., $ 5; 
Bal. Code, § 4654; L. ’05, p. 14, § 2. See, also, Const., Art. IV, § 2.] 


$ 9. Apportionment of Business—Order for Hearings en Banc, 

The chief justice shall from time to time apportion the business to the de- 
partments, and may, in his discretion, before a decision is pronounced, order any 
cause pending before the court to be heard and determined by the court en bance. 
When a cause has been allotted to one of the departments and a decision pro- 
nounced therein, the chief justice, together with any two associate judges, may 
order such cause to be heard and decided by the court en bane. Any four 
judges may, either before or after decision by a department, order a cause to be 
heard en bane. [L. *09, p. 34, $ 4.] 


§ 10. Decisions of Department—Finality—Rehearings. 

The decision of a department, except in cases otherwise ordered as herein- 
after provided, shall not become final until thirty days after the filing thereof, 
during which period a petition for rehearing, or for a hearing en banc, may be 
filed, the filing of either of which, except as hereinafter otherwise provided, shall 
have the effect of suspending such decision until the same shall have been dis- 
posed of. If no such petition be filed the decision of a department shall become 
final thirty days from the date of its filing, unless during such thirty-day period 
an order for a hearing en bane shall have been made: Provided, that if for any 
cause the chief justice or a majority of the department rendering any decision 
shall be of the opinion that such decision should go into effect prior to thirty 
days after its filing, it shall go into effect, and a judgment issue thereon, any 
time after its filing and prior to such thirty-day period, upon being in writing 
approved by the chief justice and any two associate judges who took no part in 
rendering such decision. The effect of granting a petition for a rehearing, or of 
ordering a cause once decided by department to be heard en bane, shall be to 
vacate and set aside the decision. Whenever a decision shall become final, as 
herein provided, a judgment shall issue thereon. [L. ’09, p. 35, § 4.] 


§ 11. Hearings en Banc—Quorum—Finality of Decision. 

The chief justice,or any four judges, may convene the court en banc at any 
time, and the chief justice shall be the presiding judge of the court when so con- 
vened. The presence of five judges shall be necessary to transact any business, 
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and a concurrence of five judges present at the argument shall be necessary to 
pronounce a decision in the court en banc: Provided, that if five of the judges 
so present do not concur in a decision, then reargument shall be ordered and all 
the judges qualified to sit in the cause shall hear the argument, but to render a 
decision a concurrence of five judges shall be necessary ; and every decision of 
the court en bance shall be final except in cases in which no previous decision has 
been rendered in one of the departments, and in such cases the decision of the 
court en bane shall become final thirty days after its filing, unless during such 
period a petition for rehearing be filed. The filing of such petition within such 
period shall have the effect of suspending the decision until disposed of by the 
concurrence of five judges: Provided, that if for any cause five judges shall be 
of the opinion that such decision should go into effect prior to thirty days after 
its filing, it shall go into effect any time after its filing and prior to such thirty- 
day period upon being in writing approved by six judges of such court. When- 
ever a decision shall become final as herein provided, a judgment shall issue 
thereon. [L. ’09, p. 35, $ 5.] 


§ 12. Acting Chief Justice. 

In cases of the absence of the chief justice, or his inability to act, the judge 
having the shortest term to serve, not holding his office by appointment or elec- 
tion to fill a vacancy, shall perform the duties and exercise the powers of the 
chief justice during such absence or inability to act. In case there shall be two 
or more judges having in like manner the same short term, the other judges of 
the supreme court shall determine which of them shall perform the duties and 
exercise the powers of the chief justice during such abseuce or inability to act. 
[L. 709, p. 36, $ 6.] | 


8 13. Rules of Practice and Form of Process. 

The supreme court may from time to time institute such rules of practice 
and prescribe such forms of process to be used in such court and in the court 
en bane and each of its departments, and for the keeping of the dockets, records 
and proceedings, and for the regulation of such court, including the court en 
bane and in departments, as may be deemed most conducive to the due admin- 
istration of justice. [L. ’09, p. 36,8 8. Cf. L. *90, p. 323, § 12; 2 H. C., § 6; 
Bal. Code, $ 4699.] 

See notes to $ 52, infra. Rules adopted: See 51 Wash. xxxiii, 
Rules of superior courts: See infra, $ 36. 


§ 14. (4658.) Effect of Judgment. 

The judgments and decrees of the supreme court shall be final and conclu- 
sive upon all the parties properly before the court. [L. *90, p. 323, $8;,2 H. C., 
$ 9.] 


A judgment of the supreme court in an 
equity cause cannot be modified by the su- 
perior court: State v. Superior Court, 7 
Wash, 234. 

Upon a retrial, after reversal or remand 
on appeal, the trial court is bound by the 
decision on appeal as the law of the ease: 
Taylor v. Gale, 24 Wash. 336; Payette v. 
Ferrier, 31 Wash. 43; Crooker v. Pacific 
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Lounge ete. Co.. 34 Wash. 191; Clark v. 
Eltinge, 34 Wash. 323. 

However, upon reversing an order of the 
superior court, made without notice, a writ 
of prohibition will not he issued to enjoin 
the lower eourt from making further orders 
withont notice, as it will be assumed that 
the rule of decision will be observed; In re 
Sullivan’s Estate, 36 Wash, 278, 


Cuar. II] 


The decision of the supreme court upon 
the first appeal of a cause is conclusive 
upon the second appeal as the law of the 
case: Tibbals v. Mt. Olympus Water Co., 
16 Wash. 480; Taake v. Seattle, 18 Wash. 
178; Smith v. Seattle, 20 Wash. 613; State 


SUPERIOR COURTS. 


§ 15 


v. Boyce, 25 Wash. 422; State ex rel. Hol- 
gate v. Superior Court, 19 Wash. 114; Mil- 
ler v. Lake Irr. Co., 33 Wash. 132; State 
ex rel. American etc. Mtg. Co. v. Tanner, 
45 Wash, 348, 


CHAPTER II. 


SUPERIOR COURTS, 
Judges of: See “State Officers,” § 9050 et seq., infra. 


§ 15. (4663.) Original Jurisdiction of Superior Courts. 

The superior courts shall have original jurisdiction in all cases in equity, 
and in all cases at law which involve the title or possession of real property, or 
the legality of any tax, impost, assessment, toll, or municipal fine, and in all 
other cases in which the demand or the value of the property in controversy 
amounts to one hundred dollars, and in all criminal cases amounting to felony, 
and in all cases of misdemeanor not otherwise provided for by law; of actions 
of forcible entry and detainer; of proceedings in insolvency ; of actions to pre- 
vent or abate a nuisance; of all mutters of probate, of divorce, and for annul- 
ment of marriage, and for such special cases and proceedings as are not other- 
wise provided for; and shall also have original jurisdiction in all cases and of 
all proceedings in which jurisdiction shall not have been by law vested exclu- 
sively in some other court, and shall have the power of naturalization, and to 
issue papers therefor. Said courts and their judges shall have power to issue 
writs of mandamus, quo warranto, review, certiorari, prohibition, and writs of 
habeas corpus, on petition by or on behalf of any person in actual custody in 
their respective counties. Injunctions and writs of prohibition and of habeas 
corpus may be issued on legal holidays and nonjudicial days. [L. *90, p. 342, 
$5;2H.C., $ 10; Const., Art. IV, $ 6.] 

See infra, § 1278, jurisdiction in probate. 


See supra, § 1, notes. 
See infra, § 16, naturalization. 


Cited in 32 Wash, 53; 43 Wash. 228. 
Jurisdiction in general: See 1 Reming- 


entertain quo warranto to determine who is 
entitled to the office of councilman of a 


ton’s Digest, p. 720, §§ 1-13. Superior 
courts are courts of general jurisdiction: 
See 1 Remington’s Digest, p. 728, § 44. 

The word “court” means something mors 
than judge; judges change, but the court 
continues: Gunderson v. Cochrane, 3 Wash. 
476, 478; Shepard v. Gove, 26 Wash. 452; 
State ex rel. Romano v. Yakey, 43 Wash. 
15. 

The superior courts have concurrent jur- 
isdiction with justices of the peace where 
the sum sued for is less than one hun- 
dred dollars: State v. Hunter, 3 Wash. 92. 
And concurrent jurisdiction with municipal 
courts in cities of the first class over mis- 
demeanors committed within such cities: 
State v. Uonsidine, 16 Wash. 358. 

The jurisdiction of the superior court in 
the issuance of injunctions against state 
officers is not excluded by art. IV, § 4, of 
the Const.: Jones v. Reed, 3 Wash. 57, 60- 
62. The superior court has jurisdiction to 
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city: See Blake v. Morris, 14 Wash, 262; 
State ex rel. Hyland v. Peter, 21 Wash. 
243. 

Admitting, but not deciding, that the 
writ coram nobis might issue from a su- 
perior court of this state to inquire into 
certain alleged misstatements by the prose- 
cuting witness upon the trial of a criminal 
cause, the petition therefor would not be 
sufficient when based upon the claim that 
the testimony of such witness “was not in 
accordance with the facts but was fraudu- 
lent and untrue”: State v. Superior Court, 
15 Wash. 339. See, also, State v. Arm- 
strong, 41 Wash. 601. It is not a valid 
objection to the jurisaretion of the superior 
court that the judge was not a resident of 
the county, the constitution not requiring a 
local judge in each county: American Bond- 
ing Co. v. Dufur, 49 Wash. 632. 

A state court has no jurisdiction to de- 
termine the equities of claimants to public 
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lands by enjoining the prosecution of a the land office has not determined the right 
claim before the land department or re- to a patent: Columbia Canal Co. v. Ben- 
quiring a relinquishment of a claim, when ham, 47 Wash. 249, 

the title is still in the United States and 


§ 16. (4704.) Naturalization of Aliens. 

The superior courts of the several counties shall have jurisdiction, and it 
shall be their duty to hear applications and proofs by aliens to become citizens 
of the United States, and to grant certificates of citizenship to such applicants, 
in accordance with section 2165 of the Revised Statutes of the United States. 
[L. ’86, p. 113, $ 1; Const., Art. IV, $ 6.] 

A judgment of the superior court natural- disregarded at any time: Yamashita, In re, 


izing a person ineligible to citizenship is 30 Wash. 234, 
void on its face and may be attacked or 


§ 17. (4664.) Appellate Jurisdiction. 

The superior courts shall have such appellate jurisdiction in cases arising 
in justices’ and other inferior courts in their respective counties as may be pre- 
scribed by law. [L. ’90, p. 343, $ 6; 2 H. C., $ 12; Const., Art. IV, $ 6.] 


See infra, § 1910, notes, appeals from justices’ courts, 


§ 18. (4665.) Are Courts of Record— Always Open—Sessions. 

The superior courts are courts of record, and shall be always open, except 
on nonjudicial days. They shall hold their sessions at the county seats of the 
several counties, respectively. They shall hold regular and special sessions in 
the several counties of this state at such times as may be prescribed by the judge 
or judges thereof. [L. ’90, p. 343, § 7;2 H. C., § 13. Cf. L. ’91, p. 89, § 1; 
2 H. C., $ 41; Bal. Code, $ 4708; Const., Art. IV, $$ 6, 11.] 

Bal. Code, $ 4708, as to the place of holding court, is included in this section. 


See infra, §§ 61-65, legal holidays. 
See note $ 5, supra. 


The court is always deemed open for pur- Krutz v. Batts, 18 Wash. 460; Coyle v. 
poses connected with a cause submitted to Seattle Electric Co., 31 Wash. 181; Kalb v. 
a Jury: Edwards v. Territory, 1 W. T. 195. German Sav. € Loan Soc., 25 Wash. 349; 
See, also, State v. Straub, 16 Wash. 111; Peterson v. Dillon, 27 Wash, 78. 


§ 26. (4666.) Effect of Adjournments. 
Adjournments from day to dav, or from time to time, are to be eonstrued 


as recesses in the sessions, and shall not prevent the court from sitting at any 
time. [L. 790, p. 343, § 8; 2 11. C., $ 14.] 


See note to § 18, supra. 


§ 27. (4667.) Judge of Another County to Sit—Designation by Governor. 

Whenever a judge of the superior court of any county in this state, or a 
majority of such Judges in any county in which there is more than one judge of 
said court, shall request the governor of the state to direct a judge of the su- 
perior court of any other county to hold a session of the superior court of any 
such county as is first herein above mentioned, the governor shall thereupon 
request and direct a judge of the superior court of some other county, making 
such selection as the governor shall deem to be most consistent with the state of 
Judicial business in other counties. to hold a session of the superior court in the 
county the judge shall have requested the governor as aforesaid. Such request 
and direction by the governor shall be made in writing, and shall specify the 
county in which he directs the superior Judge to whom the same is addressed to 

166 


uar. 11] SUPERIOR COURTS. §3 25, 29 
hold such session of the superior court, and the period during which he is to 
ho!d such session. Thereupon it shall be the duty of the superior judge so re- 
quested, and he is hereby empowered, to hold a session of the superior court of 
the county specified by the governor, at the seat of judicial business thereof, 
during the period specified by the governor, and in such quarters as the county 
commissioners of said county may provide for the holding of such session. [L. 


"90, p. 343, § 10; 2 H. C., $ 15; L. *93, p. 67, $ 1; Const., Art. IV, $ 7.] 
See infra, $ 29, extent of powers of visiting judge. 
Cited in 12 Wash. 172. 
$ 28. (4668.) Sessions Held at Request of Another Judge. 
Whenever a like request shall be addressed by the judge, or by a bici 
of the judges (if there be more than one) of the superior court of any county to 
the superior judge of any other county, he is hereby empowered, if he deem it 
consistent with the state of judicial business in the county or counties whereof 
he is a superior judge (and in such case it shall be his duty to comply with such 
request), to hold a session of the superior court of the county the judge or 
judges whereof shall have made such request, at the seat of judicial business of 
such county, in such quarters as shall be provided for such session by the board 
of county commissioners, and during such period as shall have been specified in 
the request, or such shorter period as he may deem necessary by the state of 
judicial business in the county or counties whereof he is a superior judge. [L. 
"90, p. 343, $ 10; 2 H. C., $ 15; L. ’93, p. 68, $ 2; Const., Art. IV, $ 7.] 


Cited in 12 Wash. 172, 

Where judges are allowed by statute to 
exchange courts on request, a judge who 
has tried a cause in another district than 
his own may certify and settle a statement 
of facts after returning to his own district: 
King Co. v. Hill, 1 Wash. 63. 

There being no constitutional or statu- 
tory provision in this state requiring the 


ing judge has been called to hold court in 
another county, the presumption must ob- 
tain, in the absence of an affirmative show- 
ing to the contrary, that such visiting 
judge properly acquired jurisdiction to dis- 
charge the duties of judge of the court to 
which he has been called: State v. Holmes, 
12 Wash. 170; State v. Superior Court, 3 
Wash, 696, 


fact to be spread of record, when any visit- 
§ 29, (4669.) Number of Sessions at Same Time—Effect of Acts of Visit- 
ing Judge. 

In any county where there shall be more than one superior judge, or in 
which a superior judge of another county may be holding a session of the su- 
perior court, as in this chapter provided, there may be as many sessions of the 
superior court at the same time as there are judges thereof, or assigned to duty 
therein by the governor, or responding to a request made as provided in the last 
preceding section. In such eases the business of the court shall be so distributed 
and assigned by law, or in the absence of legislation therefor, by such rules and 
orders of the court as shall best promote and secure the convenient and ex- 
peditious transaction thereof. Judgments, decrees, orders and proceedings of 
any session of the superior court held by one or more of the judges of said 
court, or by any Judge of the superior court of another county pursuant to the 
provisions of this chapter, shall be equally effectual as if all the judges of such 
court presided at such session. [L. *90, p. 341, $ 2;2 H. C., $ 16; L. ’93, p. 68, 
$ 3.] 

Power of judge to act outside his county, see infra, $$ 41, 42, 59, 
“Chapter” in this section, refers to $$ 27-30, 
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Cited in 25 Wash. 146. 


Under the rules of allotment of causes 
in the superior court of King county an 
order transferring an equity cause from the 
equity department to the civil jury depart- 
ment for the sole purpose of having the 
question of title in partition tried by a jury 
is unauthorized; State v. Lichtenberg, 4 
Wash. 553, 556. 


The court has power to direct a jury trial 
of issue of fact in an equity cause: Dear- 
born Fd. Co. v. Augustine, 5 Wash, 67, 70; 
see Hill v. Young, 7 Wash. 33. 


COURTS. 


[TITLE X 


Mandamus will not lie to compel two of 
the three judges of the superior court of a 
county to perform certain acts, for the rea- 
son that, if it take all of them to do the 
act, all are necessary parties, while if one 
could do the act, the one whose duty it was 
to act should be proceeded against alone: 
State v. Superior Court, 4 Wash. 327. 

A visiting judge has all the powers of a 
resident judge: See 2 Remington’s Digest, 
p. 1570, § 14; Demaris v. Barker, 33 Wash. 
200; Fisher v. Puget Sound Brick ete. Co., 
34 Wash. 578; Hindman v. Boyd, 42 Wash. 
17. 


$ 30. - (4670.) Expenses of Judge Called to Another County. 

Any judge of the superior court of any county in this state who shall hold 
a session of the superior court of anv other county, in pursuance of the pro- 
visions of this chapter, shall be entitled to receive from the county in which he 
shall hold such sessions the amount of his actual traveling expenses from his 
residence to the place where he shall hold such sessions, and on his return to his 
residence, and of the actual traveling expenses of his sojourn at the place where 
he shall hold such sessions during the continuance thereof. The county clerk of 
such county shall, upon the presentation to him by such judge of a statement of 
such expenses, verified by his affidavit, issue to such judge a certificate that he 
is entitled to the amount thereof; and upon presentation of such certificate to 
the auditor of such county he shall draw a warrant on the general fund of such 
county for the amount in favor of such judge. [L. 93, p. 69, $ 4; Const., Art. 
IV, § 14.] 


This section supersedes § 2965, 1 Hill’s Code. 


$ 32. (4671.) Jurisdiction—Process—Venue. 

The process of the superior courts shall extend to all parts of the state: 
Provided, that all actions for the recovery of the possession of, quieting the title 
to, or for the enforcement of liens upon real estate shall be commenced in the 
county in which the real estate, or any part thereof, affected by such action or 
actions is situated. [L. ’90, p. 343, $ 9; 2 H. C., $ 17; Const., Art. IV, $ 6.] 

See Const., Art. IV, $ 27, style of process, 


See infra, $ 204, and notes, venue of actions, 
Process extends to reservations: See Const., Art. XXV, $ 1. 


§ 35. (4672.) Process, to Whom Directed. 

Unless otherwise provided by statute, all process issuing out of the [su- 
perior] court shall be directed to the sheriff of the county in which it is to be 
served, and be by him executed according to law. [L. ’91, p. 84, § 5; 2 H. C., 


$ 795.] 
See infra, § 2080, criminal process directed to sheriff, where. 
§ 36. (4673.) Judges to Establish Uniform Rules. 


The judges of the superior courts shall, from time to time, establish uni- 
form rules for the government of the superior courts. [L. *90, p. 344, $ 13; 2 H. 
C., § 18; Const., Art. IV, § 24.] 


See supra, § 13, rules of supreme court. 
See infra, § 52, notes, as to rules. 


The court has no power to establish rules 
which would have the effect to extend the 
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Power to make rules, effect, ete.: See 1 
Remington’s Digest, p. 725, §§ 29-32. 
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twenty-four hours' notice to a party to file 
an original paper in his possession: Wash- 
ington Bank of Walla Walla v. Horn, 24 


Wash. 299. 


statutory period within which amendments 
may be proposed to a statement of facts: 
Warburton v. Ralph, 9 Wash. 537, 542. 
But the court has the right, tor good rea- 
sons, to suspend its own rule requiring 


§ 38. (4674) Seal. 

The seals of the superior courts of the several counties of the state shall be, 
until otherwise provided by law, the vignette of General George Washington, 
with the words, ‘‘Seal of the Superior Court of —— County, State of Washing- 
ton,’’ surrounding the vignette. [L. *90, p. 345, $ 17; 2 H. C., $19; Const., Art. 
XXVII, $ 9.] 


See supra, $ 7, seal of supreme court. 
Cited in 20 Wash. 96. 


§ 39. (4675.) Limit of Time for Decision. 

Every case submitted to a judge of a superior court for his decision shall 
be decided by him within ninety days from the submission thereof: Provided, 
That if within said period of ninety days a rehearing shall have been ordered, 
then the period within which he is to decide shall commence at the time the 
cause is submitted upon such rehearing, and upon willful failure of any judge 
so to do, he shall be deemed to have forfeited his office. [L. ’90, p. 344, $ 12; 
2 H. C., $ 20; Const., Art. IV, $ 20.] 


Cited in 21 Wash. 630. 

The failure of a judge to decide a case 
within ninety days from its submission does 
not render the judgment void for want of 


S 40. (4676.) Judges Pro Tempore—Appointment—Oath—Compensation. 

A case in the superior court of any county may be tried by a judge pro 
tempore, who must be a member of the bar, agreed upon in writing by the par- 
ties litigant, or their attorneys of record, approved by the court, and sworn to 
try the case; and his action in the trial of such cause shall have the same effect 
as if he were the judge of such court. A judge pro tempore shall, before enter- 
ing upon his duties in any cause, take and subscribe the following oath or 
affirmation :— 

I do solemnly swear (or affirm, as the case may be) that I will support 
the constitution of the United States and the constitution of the state of 
Washington, and that I will faithfully discharge the duties of the office of 
judge pro tempore in the cause wherein is plaintiff and defendant, 
aceording to the best of my ability. 

He shall receive a compensation of ten dollars for each day engaged in 
said trial, to be paid in the same manner as the salary of the superior Judge. 
[L. ’90, p. 343, §11; 2 H. C., § 21; Const., Art. IV, § 7.] 


jurisdiction: Demaris v. Barker, 33 Wash. 
200. See, also, Moylan v. Moylan, 49 Wash. 
341, 


Cited in 3 Wash. 693; 25 Wash. 603. 

If the attorneys in an action agree upon 
a judge pro tem., and such agreement is 
approved by the regular judge and entered 
upon the journal, and the judge pro tem. 
properly sworn to try the case, the pre- 
sumption from the journal entries is that a 
written stipulation was entercd into as re- 
quired by this section: State v. Sacus, 3 
Wash. 691. 

When defendant appears and tries his 
case before a judge pro tem. he is estopped 
from thereafter questioning the legality of 
his appointment: Id. 
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If a cause has been transferred to a 
judge pro tem. for trial, he retains juris- 
diction of it to the end, and an order of the 
regular judge vacating the judgment of the 
judge pro tem. is void: Id. 

And a judge pro tempore may be so ap- 
pointed to hear and determine whatever re- 
mains to be done in a case, even after ver- 
dict, such as the determination of a motion 
for new trial, and the entry of judgment 
upon verdict theretofore entered: Nelson v. 
Seattle Traction Co., 25 Wash, 602, 


$$ 11-44 COURTS. [Tite I 


§ 41: Powers of Judge in Other Counties of His District. 

Any judge of the superior court of the state of Washington shall have 
power, in any county within his district: (1) To sign all necessary orders 
and papers in probate matters pending in any other county in his district; 
(2) to issue restraining orders, and to sign the necessary orders of con- 
tinuance in actions or proceedings pending in any other county in his dis- 
trict; (3) to decide and rule upon all motions, demurrers, issues of fact or 
other matters that may have been submitted to him in any other county. 
All such rulings and decisions shall be in writing and shall be filed immedi- 
ately with the clerk of the proper county: Provided, that nothing herein 
contained shall authorize the judge to hear any matter outside of the countv 
wherein the cause or proceeding is pending, except by consent of the parties. 
[L. *01, p. 76, $ 1.] 


§ 42. Decisions and Rulings Out of His Own District. 

Any judge of the superior court of the state of Washington who shall 
have heard any cause, either upon motion, demurrer, issue of fact, or other 
matter in any county out of his district, may decide, rule upon, and determine 
the same in any county in this state, which decision, ruling and determination 
shall be in writing and shall be filed immediately with the clerk of the county 
where such cause is pending. [L. ’01, p. 77, § 2.] 


CHAPTER III. 
JUSTICES’ COURTS. 


Sce “Justices of the Peace and Constables,” $ 6513 et seq., Infra, 
Justice Code: See infra, $$ 1755-1924, 


S 43. (4680.) General Powers of Justices of the Peace. 

Every justice of the peace elected in any precinct in this state is hereby 
authorized to hold a court for the trial of all actions in the next section enumer- 
ated, to hear, try, and determine the same according to law; and for that pur- 
pose, where no special provision is otherwise made by law, such court shall be 
vested with all the necessary powers which are possessed by courts of record 
in this state; and all laws of a general nature shall apply to such justice’s 
court, as far as the same may be applicable, and not inconsistent with the pro- 
visions of this chapter. [L. ’54, p. 226, $ 22; Cd. ’81, $ 1709; 2 H. C., $ 22; 
Const., Art. IV, § 10.] 


See infra, § 1770, and notes, jurisdiction of justices. 

See infra, $ 1891, jurisdiction in contempt casos, 

See infra, § 52, powers respecting judicial proceedings, 

See infra, $ 1755, civil actions and proceedings in justices’ courts. 


Cited in 11 Wash. 14; 20 Wash. 96; 20 Wash. 164. 


§ 44. (4681.) Jurisdiction in Civil Actions and Proceedings. 
Every justice of the peace shall have jurisdiction and cognizance of the 
following civil actions and proceedings :— 

1. Of an action arising on contract for the recovery of money only in which 
the sum claimed is less than one hundred dollars; 

2. Of an action for damages for injuries to the person, or for taking or 
detaining personal property, or for injuring personal property, or for an 
injury to real property when no issue raised by the answer involves the plain- 
tiff’s title to or possession of the same. when the amount of damages claimed 
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is less than one hundred dollars; also of actions to recover the possession of 
personal property, when the value of such property, as alleged in the com- 
plaint, is less than one hundred dollars; 

3. Of an action for a penalty less than one hundred dollars; 

4. Of an action upon a bond conditioned for the payment of money, when 
the amount claimed is less than one hundred dollars, though the penalty of the 
bond exceed that sum, the judgment to be given for the sum actually due, not 
exceeding the amount claimed in the complaint; 

5. Of an action on an undertaking or surety bond taken by him or his prede- 
cessor in office, when the amount claimed is less than one hundred dollars; 

6. Of an action for damages for fraud in the sale, purchase, or exchange of 
personal property, when the damages claimed are less than one hundred dollars; 

7. To take and enter judgment on confession of a defendant, when the 
amount of the judgment confessed is less than one hundred dollars; 

8. To issue writs of attachment upon goods, chattels, moneys, and effects, 
when the amount is less than one hundred dollars; 

9. Of all other actions and proceedings of which jurisdiction is specially 
eonfessed [conferred] by statute, when the amount involved is less than one 
hundred dollars, and the title to or right of possession of or to a lien upon real 
property is not involved. [L. 54, p. 226, $ 23; L. *55,'p. 11; L. ’73, p. 333, 
$ 17; L. "77, p. 199, $ 1; Cd. ’81, $ 1710; L. ’83, p. 44, $ 1, subd. 4; L. ’91, 


p. 137, § 1; 2 H. C., $ 23; Const., Art. IV, $ 10.] 


See infra, § 6515, jurisdiction prohibited over certain claims. 
See supra, § 15, and notes, concurrent jurisdiction with the superior court, 
See intra, $ 1755, civil actions and procecdings in justices’ courts. 


Cited in 20 Wash. 96. 

The amount claimed and not the amount 
recovered is the test by which justices’ 
jurisdiction is determined: Ebey v. Engie, 
1 W. T. 72; but this case was overruled 
in Bagley v. Carpenter, 2 W. T. 19, 22. 

Under the constitution justices of the 
peace have no jurisdiction in cases in 
which the demand or value of property in 
controversy is one hundred dollars or 
more: Moore v. Perrott, 2 Wash. 1, 3. 

A justice of the peace has no jurisdic- 
tion of an action for the recovery of a 
sum due and interest thereon, when the 
total amount of the claim exceeds one 
hundred dollars, by the addition of the 
interest thereon: State v. Superior Court, 
9 Wash. 309. 

If the justice has no jurisdiction of the 


§ 45. (4682.) 


subject matter of an action the superior 
court can acquire no jurisdiction thereof 
by an appeal: Id. 

The judicial acts of a justice of the 
peace and his power over a judgment en- 


_ tered by him are exhausted upon the mo- 


ment the judgment is rendered, and all 
his acts thenceforward relating thereto 
are only ministerial: McCoy v. Bell, 1 
Wash. 504, 511. 

A justice of the peace does not acquire 
jurisdiction of the subject matter of an ac- 
tion, when the complaint fails to allege 
that the property in controversy is within 
the same county as the justice court: 
Woodbury v. Henningsen, 11 Wash. 12. 
See, also, Walters v. Field, 29 Wash. 558; 
Larson v. Allan Line Steamship Co., 37 
Wash. 555. 


Restrictions on Civil Jurisdiction. 


The jurisdiction conferred by the last section shall not, however, extend 


to the following civil actions :— 


1. In which the title to real property shall come in question; 
2. Nor to an action for the foreclosure of a mortgage, or enforcement of 


a lien on real estate; 


3. Nor to an action for false imprisonment, libel, slander, malicious prose- 
cution, criminal conversation, or seduction; 


4. Nor to any action against an executor or administrator as such. 


[L. 


"54, p. 227, § 24; Cd. 81, $ 1711; 2 H. C., $ 24; Const., Art. IV, $$ 6, 10.] 


The words “forcible entry and detainer” omitted from this section, as superior courts 
have exclusive jurisdiction in forcible entrv and detainer: See infra, $$ 810-537, 
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§ 46. (4683.*) Jurisdiction in Criminal Cases—Cities of First and Other 


Classes. 

Justices of the peace shall have jurisdiction concurrent with the superior 
courts of all misdemeanors and gross misdemeanors committed in or which 
may be tried in their respective counties: Provided, that justices of the 
peace in cities of the first class shall in no event impose greater punishment 
than a fine of five hundred dollars, or imprisonment in the county jail for 
six months; and justices of the peace other than those elected in cities of the 
first class shall in no event impose greater punishment than a fine of one hun- 
dred dollars, or imprisonment in the county jail for thirty days. [L. ’09, 
p. 3/7, §1. Cf. L. ’60, p. 279, $ 171; L. ’73, p. 181, $ 184; L. 775, p. 51. § 1; 
Cd. 81, $ 1886; 2 H. C., $ 25; L. ’01, p. 34, $ 1; Const., Art. IV, $$ 6, 10.] 


This act of 1909 amended Bal. Code, § 4683, without reference to the previous amend- 
ment in 1901. 

See infra, § 1925, practice and trial in criminal actions in justices’ courts. 

See infra, $ 2747, exclusive original jurisdiction in offense of provoking assault, ete. 

See infra, §§ 2771, 2772, exclusive original jurisdiction in offense of reckless shooting, 
etc. 

See infra, § 2767, jurisdiction of Sunday riots, fighting, ete. 

See infra, § 2825, jurisdiction of trespassing hunters. 

See infra, § 5342, jurisdiction of killing seagulls. 

See infra, $$ 5201, 5205, jurisdiction of offenses against fisheries, ete. 

See infra, § 2989, jurisdiction of offense of wearing G. A. R. button. 


Cited in 13 Wash. 513; 23 Wash. 579; 
25 Wash. 624; 36 Wash. 454; 40 Wash. 
405; 43 Wash. 123. 

Under this section a justice of the 
peace has jurisdietion of the misdemeanor 


ishable by a fine of from $25 to $200, 
where the fine imposed did not exceed 
$100: State v. Davis, 43 Wash. 116. See, 
also, State ex rel. Belt v. Kennan, 25 
Wash. 621; In re Casey, 27 Wash. 636. 


of violating the eight-hour day law, pun- 


8 47. (4684.) Territorial Jurisdiction of Justices—Residence. 

The jurisdiction of justices of the peace elected in pursuance of the 
provisions of this act shall be coextensive with the limits of the county in 
which they are elected or appointed, and no other or greater, but every jus- 
tice of the peace shall continue to reside in the precinct for which he was 
elected or appointed, during his continuance in office. [L. ’54, p. 224, § 9; 
Cd. ’81, $ 1702; 1 H. C., $ 314; see 2 H. C., $ 27.] 

See infra, § 1755, civil actions and proceedings in justices’ courts, 
See intra, §§ 1756, 1757, when limited to precinct in civil actions, 


Cited in 11 Wash. 14; 23 Wash. 579. 
Under this section one charged with an 
offense cognizable by a justice of the 


§ 48. (4685.) Office, Where Held—Process. 

Every justice of the peace shall keep his office in the precinct for which 
he may be elected, and not elsewhere; but he may issue process in any place 
in his county. [L. ’54, p. 226, $ 20; Cd. ’81, $ 1707; 2 II. C., $ 28.] 

See last section. 
Cited in 1 Wash. 387, 388; 2 Wash. 288; 14 Wash. 308; 21 Wash. 396, 


§ 49. (4686.) Not to Office with an Attorney, Except. 

No justice of the peace shall hold his office in the same room with a 
practicing attorney, unless such attorney shall be his law partner; and in 
that case, such partner shall not be permitted to appear or practice as an 
attorney in any case tried before such justice of the peace. [L. '54, p. 226, 
$ 21; Cd. '81, $$ 1708, 3294; 2 H. C., $ 29.] 

See infra, $ 55, in what cases justice may act as attorney. 
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peace may be prosecuted before any jus- 
tice in the county: State ex rel. Calder- 
wood v. Schomber, 23 Wash. 573. 


CHaps.IV,V] MAGISTRATES—POWERS AND GENERAL PROVISIONS. §§ 50-52 


Section 3294, Code of 1881, omitted from Hill's Code; it provides: “The law part- 
ner of any probate judge or justice of the peace in this territory shall not practice as 
attorney or counselor in the court over which such judge or justice presides.” The 
extent to which this section is in force is uncertain. 


CHAPTER IV. 
MAGISTRATES, 


8 50. (4690.) Definition of Magistrate. 

A magistrate is an officer having power to issue a warrant for the arrest 
of a person charged with the commission of a crime. [L. ’91, p. 91, § 1; 2 H. 
C., § 30.] 


§ 51. (4691.) Who are Magistrates. 
The following persons are magistrates :— 

1. The justices of the supreme court; 

2. The superior judges, and justices of the peace; 

3. All municipal officers authorized to exercise the powers and perform 
the duties of a justice of the peace. [L. ’91, p. 91, § 2; 2 H. C., $ 31.] 

See infra, § 1949 et seq., examination of persons before. 

See infra, § 1936 et seq., power to preserve the peace. 

See infra, $ 1946, power to require recognizance for certain offenses committed in 


presence of. 
See infra, § 2237, issuance of search-warrants by. 


CHAPTER V. 
POWERS AND GENERAL PROVISIONS. 


§ 52. (4695.) Powers of Courts Respecting Conduct of Judicial Proceed- 
ings. x 
Every court of justice has power, — 

1. To preserve and enforce order in its immediate presence; 

2. To enforce order in the proceedings before it, or before a person or 
body empowered to conduct a judicial investigation under its authority; 

3. To provide for the orderly conduct of proceedings before it or its off- 
cers; | 

4. To compel obedience to its judgments, decrees, orders, and process, and 
to the orders of a judge out of court, in an action, suit, or proceeding pending 
therein; | 

5. To control, in furtherance of justice, the conduct of its ministerial 
ofticers, and of all other persons in any manner connected with a judicial 
proceeding before it, in every matter appertaining thereto; 

6. To compel the attendance of persons to testify in an action, suit, or 
proceeding therein, in the cases and manner provided by this code; 

7. To administer oaths in an action, suit, or proceeding pending therein, 
and in all other cases where it may be necessary in the exercise of its powers 
or the performance of its duties. [L. ’91, p. 91,8 1; 2 H. C., $ 32.] 

See infra, §§ 1215-1224, manner of compelling the attendance of witnesses, 

See infra, § 57, powers of “judicial officers.” 

See infra, § 1264, who may administer oaths. 


See infra, § 1946, power of magistrates to order recognizances for certain offenses 
committed in his presence, 


Cited in 15 Wash. 578. 
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§ 53. (4696.) Court may Punish for Contempt. l 

For the effectual exercise of the powers specified in the last section, the 
court may punish for contempt in the cases and the manner provided by law. 
[L. *91, p. 9,8 2; 2 H. C., $ 33.] 


See infra, § 1049 et seq., and notes, relating to contempts in general, 
See infra, § 58, punishment of contempts by “judicial oflicer.” 


COURTS. [TirLe T 


§ 54. (4697.) Judicial Officer Defined—When Disqualified. 

A judicial officer is a person authorized to act as a judge in a court of 
justice. Such officer shall not act as such in a court of which he is a member 
in any of the following cases :— 

1. -In an action, suit or proceeding to which he is a party, or in which he 
is directly interested ; 

2. When he was not present and sitting as a member of the court at the 
hearing of a matter submitted for its decision; 

3. When he is related to either party by consanguinity or affinity within 
the third degree. The degree shall be ascertained and computed by ascend- 
ing from the judge to the common ancestor and descending to the party, 
counting a degree for each person in both lines, including the judge and party 
and excluding the common ancestor; | 

4. When he has been attorney in the action, suit or proceeding in question 
for either party; but this section does not apply to an application to change 
the place of trial, or the regulation of the order of business in court. In the 
cases specified in subdivisions three and four, the disqualification may be 
waived by the parties, and except in the supreme court shall be deemed to be 
waived unless an application for a change of the place of trial be made as 
provided by law. (Cf. L. ’91, p. 92, $ 3; 2 H. C., $ 34; L. ’95, p. 63, $ 1.] 


Cited in 18 Wash. 393. 


When a judge is disqualified bv pecuni- 
ary interest, relationship, or bias: See 2 
Remington’s Digest, p. 1572, §§ 22, 23, 25; 
Barnett v. Ashmore, 5 Wash. 163; State 
ex rel. Barnard v. Board of Education, 19 
Wash. 8; State v. Strodemier, 40 Wash. 


Where an order made by a judge on the 
trial of a cause disposes of all the issues, 
his successor has jurisdiction to sign the 
necessary judgment to be entered therein, 
as such act is a purely formal matter not 
involving the exercise of any discretion, 
and does not fall under the prohibition of 
subdivision 2 of this section: Hazard v. 


608, McAndrews, 18 Wash. 392. 


§ 55. (4698.) When may Act as Attorney. 

Any judicial officer may act as an attorney in any action, suit, or pro- 
ceeding to which he is a party or in which he is directly interested. A jus- 
tice of the peace, otherwise authorized by law, may act as an attorney in any 
court other than the one of which he is judge, except in an action, suit, or 
proceeding removed therefrom to another court for review; but no judicial 
officer shall act as attorney in any court, except as in this section allowed. 
[L. ’91, p. 92, $ 4; 2 H. C., $ 35; see Cd. *81, $ 3293.] 


See infra, this title, chapter X, attorneys, in general, 
See supra, § 49, partners of justices. 


§ 56. (4699.) Judge as Distinguished from a Court. 

A judge may exercise, out of court, all the powers expressly conferred 
upon a judge as contradistinguished from a court, and not otherwise. [L. 
91, p. 92, § 5; 2 H. C., $ 36.] 
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Cited in 43 Wash. 22; 44 Wash. 617. Powers of judge at chambers, or out 


The word “court” sometimes signifies of court: See 2 Remington’s Digest, p. 
more than the judge who tries the cause: 1570, § 15; Ainsworth v. Territory, 3 W. 
Gunderson v. Cochrane, 3 Wash. 476; T. 270; Murne v. Schwabacher, 2 W. T. 
Shepard v. Gove, 26 Wash. 452; State ex 130; Kalb v. German Sav. & L. Soc., 25 
rel. Romano v. Yakey, 43 Wash. 15. Wash. 349. 


8 57. (4700.) Powers of Judicial Officers. 
Every judicial officer has power, — 

1. To preserve and enforce order in his immediate presence, and in the 
proceedings before him, when he is engaged in the performance of a duty 
imposed upon him by this code or other statute; 

2. To compel obedience to his lawful orders, as provided in this code; 

3. To compel the attendance of persons to testify in a proceeding pending 
before him in the cases and manner provided in this code; 

4. To administer oaths to persons, in a proceeding pending before him, 
and in all other cases where it may be necessary, in the exercise of his powers 
and the performance of his duties. [L. ’91, p. 92, $ 6; 2 H. C., $ 37.] 


See supra, $ 52, and notes, powers of courts, 


§ 58. (4701.) Judicial Officer may Punish for Contempt. 

For the effectual exercise of the powers specified in the last preceding 
section, a judicial officer may punish for contempt, in the cases and manner 
provided by law. [L. 791, p. 93,8 7; 2 H. C., $ 38.] 


See supra, § 53, punishment of contempt by “court.” 
See infra, § 1049 et seq., and notes, relating to contempts in general, 


§ 59. (4702.) Judges may Exercise Certain Powers, Where. 
The judges of the supreme and superior courts have power in any part 
of the state to take and certify,— 

1. The proof and acknowledgment of a conveyance of real property, or 
any other written instrument authorized or required to be proved or acknowl- 
edged; 

2. The acknowledgment of satisfaction of a judgment in any court; 

3. An affidavit or eposin to be used in any court of justice or other 
tribunal of this state; 

4. To exercise any other power and perform any other duty conferred 
or imposed upon them by statute. [L. *91, p. 93, $ 8; 2 H. C., $ 30.] 

See infra, § 1264, who may administer oaths. 

No power outside county where cause is pending: See supra, § 41. 


Cited in 21 Wash. 203. in order to settle and certify a statement 


Where a judge from another county is 
called in for the trial of a cause, such 
visiting judge is not required to return 
to the county where the trial was held, 


$ 60. (4703.) 


of facts on appeal, but may perform such 
duty in any other county, under this sec- 
tion: State ex rel. Malouf v. McDonald, 
21 Wash. 201. 


When Inferior Judicial Officers may Act. 


Every other judicial officer may, within the county, city, district, or 


precinct in which he is chosen,— 


1. Exercise the powers mentioned in subdivisions one, two, and three of 


the last preceding section; 


2. Exercise any other power and perform any other duty conferred or im- 


posed upon him by other statute. 


[L. ’91, p. 93, § 9; 2 H. C., $ 40.] 
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§ 61. (4709.) Legal Holidays. 

The following days are legal holidays, namely: Sunday; the first day 
of January, commonly called New Year’s day; the fourth day of July; the 
twenty-second day of February ; the twenty-fifth day of December, commonly 
called Christmas day; and any day designated by public proclamation of the 
chief executive of the state as a legal holiday, or as a day of thanksgiving; 
the day known and observed as Memorial or Decoration Day; and the day 


on which a general election is held throughout the state. 


$ 1; L. 791, p. 80,§1;2H.C., $ 42.] 


Labor Day: See infra, $ 62. 
Lincoln's Birthday: See infra, $ 63. 


[CË L. '88, p. 107, 


See infra, §§ 150, 252, and notes, computation of time. 
Sce supra, § 3, when supreme court should be open. 
See supra, § 18, when superior court should be open. 


Cited in 14 Wash. 311; 49 Wash. 2, 3, 6. 

See 1 Remington’s Digest, p. 1369, §§ 
1-3. 

Holidays have only the sanctity at- 
tached to them by statute: State v. Lewis, 
31 Wash. 515. 

A contract to perform certain services 
each day during the term of contract does 
not include Sundays, and services per- 
formed on Sundays cannot be offset 
against shortages on other days: Go Fun 
v. Fidalgo Island Can. Co., 37 Wash. 238. 

The defendant having admitted the due 
and legal service of a summons and com- 
plaint on a legal holiday cannot there- 
after question the legality of such service; 


be restrained on the ground that the judg- 
ment was entered on a holiday, where it 
merely appears from the complaint that on 
a holiday the judge heard the arguments, 
announced his decision, and directed a 
judgment to be entered; since it will be 
presumed that the judgment was properly 
entered at a subsequent date: Stewart v. 
State Board of Medical Examiners, 48 
Wash. 655. 

A final judgment entered on a judicial 
day is not void by reason of the fact that 
prior proceedings were had in the case 
upon a legal holiday proclaimed by the 
governor, where no objection was made at 
the time to such prior proceedings: State 


MeClellan v. Gaston, 18 Wash. 472. ex rel. Walter v. Superior Court, 49 Wash. 
Proceedings under a judgment will not 1. 


§ 62. (4710.) Labor Day. 

The first Monday of September of each year is hereby declared to be a 
legal holiday in the state of Washington, to be known as Labor Day. [L. ’91, 
p. 39, $1; 2 H. C., $ 43.] 


See last section and notes. 


$ 63. (4711.) Lincoln's Birthday. 

The twelfth day of February of each year, the same being the anniver- 
sary of the birth of Abraham Lincoln, be and it is hereby declared to be a 
legal holiday in the state of Washington. [L. 795, p. 6, § 1.] 


Sce supra, § 61, and notes, legal holiday. 


§ 64. (4712.) No Courts on Legal Holidays, Except, etc. 
No court shall be open, nor shall any judicial business be transacted, on 
a legal holiday, except,— 

1. To give, upon their request, instructions to a Jury when deliberating of 
their verdict; 

2. To receive the verdict of a jury; 

3. For the exercise of the powers of a magistrate in a criminal action, or in 
a proceeding of a criminal nature; 

4. For hearing an application for writs of habeas corpus, injunction, pro- 
hibition, and attachment. [L. ’91, p. 80, $ 2; 2 H. C., $ 44; see Cd. ’81, 
$ 1267; Const., Art. IV, $ 6.] 
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Cited in 49 Wash. 3, 6. 

The authorization for issuance of writs 
on legal holidays and nonjudicial days, 
given by Art. IV, §6, of the Const., does 
not in express terms embrace attachment 
writs. 


§ 65. (4713.) Sitting Deemed Adjourned Over Legal Holiday. 

If any legal holiday happen to be a day appointed for the sitting of a 
court, or to which it is adjourned, such sitting shall be deemed appointed for 
or adjourned to the next day which is not a legal holiday. [L. ’91, p. 81, 
$ 3;2 H. C., $ 45.] 

Cited in 35 Wash. 129, 


§ 66. (4714.) Proceedings may be Adjourned from Time to Time. 

A court or judicial officer has power to adjourn any proceeding before 
it or him, from time to time, as may be necessary, unless otherwise expressly 
provided by law. [L. 91, p. 93, $ 10; 2 H. C., $ 46.] 


See supra, $ 5, effect of adjournment of supreme court, 
See supra, $ 26, effect of adjournment of superior court, 


$ 67. (4715.) Proceedings not to Fail for Want of Judge or Court. 

No proceeding in a court of justice, in any action, suit, or proceeding 
pending therein, is affected by a vacancy in the office of any or all of the 
judges, or by the failure of a session of the court. [L. ’91, p. 89, § 2; 2 H. C., 


A verdict may be received on Sunday: 
State v. Straub, 16 Wash. 111. The court 
may discharge a jury in a criminal case on 
a holiday: State v. Lewis, 31 Wash. 515. 


$ 47.] 
Cited in 1 Wash. 338, 340; 9 Wash. 220. 
§ 68. (4716.) Court may Provide Rooms, etc. 


If the proper authority neglects to provide any supreme or superior 
court with rooms, furniture, fuel, lights, and stationery, suitable and suf- 
ficient for the transaction of its business, and for the jury attending upon it, 
if there be one, the court may order the sheriff to do so, at the place within 
the county designated by law for holding such court; and the expense in- 
curred by the sheriff in carrying such order into effect, when ascertained and 
ordered to be paid by the court, is a charge upon the county. [L. *91, p. 93, 
$ 11; 2 H. C., $ 48.] 


Furnishing supreme court room: See supra, § 3. 
See notes to § 719. 


Cited in 3 Wash. 400; 4 Wash. 713; 5 
Wash. 165; 14 Wash. 311. 

Where the court in pursuance of this 
section has ordered the sheriff to hire 
rooms suitable for the court and its 
officers and has directed the auditor to 


§ 69. 


issue a warrant in payment therefor, the 
proper remedy of the county commission- 
ers to prevent such expenditure is injunc- 
tion and not prohibition: State v. Hunter, 
4 Wash. 712; Barnett v. Ashmore, 5 Wash. 
163. 


(4717.) Proceeding When Mode not Prescribed. 


When jurisdiction is, by the constitution of this state, or by statute, con- 


ferred on a court or judicial officer all the means to earry it into effect are 
also given; and in the exercise of the jurisdiction, if the course of proceeding 
be not specifically pointed out by statute, any suitable process or mode of 
proceeding may be adopted which may appear most conformable to the spirit 
of this code. [L. ’91, p. 94, § 12; 2 H. C., $ 49.] 


Cited in 4 Wash. 33; 10 Wash. 575; 16 
Wash. 129. 
Rem. Wash. Code, Vol. I.—12 


This section is little, if anything, more 
than a re-enactment of the common law: 
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State v. Superior Court, 4 Wash. 30, 33, contests, although the law may fail to pre- 
34. scribe a method of procedure in such 


The superior courts may, under it, take cases: Hays v. Merchants Bank Port 
cognizance of appeals from the state board Townsend, 10 Wash. 573, 575. 
of equalization and appeal, in tide land 


CHAPTER VI. 
COUNTY CLERKS—CLERK OF SUPERIOR COURT. 


§ 70. (4718.) Bond of Clerk—Conditions—When Filed, etc. 

Every county clerk, before he enters on the duties of his office, shall 
enter into bond, payable to the state of Washington, with good and sufficient 
sureties, as provided by law for other county officers, the amount to be fixed 
and the bond to be approved by the judge or a majority of the judges presid- 
ing over the court of which he is elerk. The bond shall be conditioned that 
he will faithfully perform the duties of his office, and account for and pay 
over all moneys which may come into his hands by virtue of his office, and 
that he, his executors or administrators will deliver to his successor, safe and 
undefaced, all books, records, papers, seals, apparatus and furniture belong- 
"ing to his office, and cause said bond to be filed in the office of the county 
treasurer of his said county, after it has been recorded in a book kept for 
that purpose by the county auditor. [L. ’95, p. 95, § 1.] 


See infra, § 4032 et seq., salary of deputies, etc. 


Abolition of office, compensation and fees, and deputies: See 1 Remington’s Di- 
gest, p. 494, §§ 1-3. 


$ 71. (4719.) Amount of Bond. 

The bond of said county clerk shall in no case be in a penal sum less 
than double the amount of money which said judge or judges, or a majority 
of them, may, by order of said court entered on the records of said court, fix 
upon as liable to come into his hands as clerk; and it shall be the duty of the 
judge or judges of the court of which he is clerk to require that said bond 
be sufficient, and in a penal sum double the amount of moneys liable to come 
into the hands of said clerk. [L. ’95, p. 96, $ 2.] 


§ 72. (4720.) New Bond, When may be Required—Penalty for Failure to 
File. 

When the judge or judges of any court, or a majority of them, shall be- 
lieve that the clerk of said court has not a good and sufficient bond on file, 
or that said bond is not large enough in amount, as herein required, the said 
judge or judges shall enter an order requiring him, within such time as may 
be specified in said order, to execute and present to said judge or judges a 
good and sufficient bond, as hereinbefore described, in such sum as may be 
fixed by said order; and in case of his failure to make and file said bond 
within ten days from the expiration of the date fixed by said order for the 
making of the same, it shall be the duty of the judge or judges of said court 
to declare the office of said county clerk vacant. [L. *95, p. 96, $ 3.] 


§ 73. (4721.) Office—Where Kept—When to be Open. 

The office of the clerk of the superior court shall be kept at the county 
seat of the county of which he is clerk. Each clerk of a superior court shall 
keep his office open for the transaction of business on every judicial day, 
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from eight to twelve in the forenoon, and from one to five in the afternoon. 
[C£. Cd. ’81, $ 2125; L. *91, p. 98, §§ 1, 2; 2 H. C., §§ 71, 72.] 


See Const., Art. IV, $ 26, county clerk ex officio clerk of superior court, 
- See infra, $ 4032, a county officer. 

See supra, $$ 61-64, judicial and nonjudicial days. 

See infra, $ 3863, closed on Saturday afternoons, when, 


§ 75. (4722.) What Books to be Kept by County Clerk. 

1. He shall, at the expense of the county, provide and keep a book, in 
which he shall enter all appearances and the time of filing all pleadings in 
any cause pending in said court; 

2. He shall also keep a docket, in which he shall enter, before every session, 
the titles of all causes pending before said court at such session, in the order 
in which they were commenced, beginning with criminal cases, noting in 
separate columns the names of the attorneys, the character of the action, the 
pleadings upon which it stands at the commencement of the session, leaving 
a margin opposite each case for the court to enter a short minute of the orders 
of the session. One copy of this docket he shall furnish for the use of the 
court, and another for the use of the members of the bar; 

3. He shall also provide and keep at each session a minute book, in which 
he shall enter the names of witnesses and jurors, with time of attendance, 
distance of travel, and whatever else is necessary to enable him to make out 
a complete cost bill; 

4. He shall also provide and keep a well bound book, to be called the order 
book or journal, in which he shall record the daily proceedings of the court, 
and enter all verdicts, orders, judgments, and decisions thereof, from which 
every morning shall be read in open court the proceedings of the previous 
day, which shall be signed by the judge; but the court shall have full control 
of all entries in said journal at any time during the same term [session] in 
which they were made; 

5. He shall also provide and keep well bound books, one for an execution 
docket, one for a book of levies, and one for a final record, in which he shall 
make a full and perfect record of all criminal cases in which a final judgment 
is rendered, and all civil cases in which by any order or final judgment the 
title to real estate, or any interest therein, is any way affected, and such other 
final judgments, orders, or decisions as either party may require, and may 
pay him for recording; 

6. He shall also provide and keep such other books as are prescribed by 
law and required in the discharge of the duties of his office. [Cf. L. '54, p. 
366, $ 6; L. *63, p. 317, $ 6; Cd. ’81, $ 2179; 1 H. C., $ 173.] 

See infra, $ 444, execution docket. 

See infra, $ 646, records to be kept in proceedings supplemental to execution, etc. 


Cited in 26 Wash. 227; 29 Wash, 412; 42 Wash. 79. 


§ 76. (4723.) Custody and Delivery of Books, etc. 

He shall be responsible for the safe custody and delivery to his successor 
of all books and papers belonging to his office. [L. ’54, p. 367, § 8; Cd. ’81, 
$ 2181; 1 H. C., $ 175.] 


§ 77. (4724.) Powers and Duties of Clerks of Supreme and Superior 
. Courts. | 

The clerk of the supreme court, and each clerk of a superior court, has 
power to take and certify the proof and acknowledgment of a conveyance of 
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real property or any other written instrument, authorized or required to be 
proved or acknowledged, and to administer oaths in every case when author- 
ized by law; and it is the duty of the clerk of the supreme court, and of each 
county clerk for each of the courts for which he is clerk,— 

1. To keep the seal of the court, and affix it in all cases where he is required 
by law; 

2. To record the proceedings of the court; 

3. To keep the records, files and other books and papers appertaining to 
the court; 

4. To file all papers delivered to him for that purpose, in any action or 
proceeding in the court; 

5. To attend the court of which he is clerk, to administer oaths, and re- 
ceive the verdict of a jury in any action or proceeding therein, in the pres- 
ence and under the direction of the court; 

6. To keep the journal of the proceedings of the court, and, under the 
direction of the court, to enter its orders, judgments, and decrees; 

7. To authenticate, by certificate or transcript, as may be required, the 
records, files, or proceedings of the court, or any other paper appertaining 
thereto, and filed with him; 

8. To exercise the powers and perform the duties conferred and imposed 
upon him elsewhere by statute; 

9. In the performance of his duties, to conform to the direction of the 
court. [Cf. L. 58, p. 29, $ 1; Cd. ’81, $ 2184; L. *91, p. 98, $ 3; 2 H. C., 
§ 73.] 

Sce Const., Art. IV, § 22, selection and compensation of clerk of supreme court. 

See infra, ES 9057-9059, appointment, ete., of clerk of supreme court. 


See $ 497, schedule of fees, and provisions relating to collection, taxing, etc. 
"See infra, $ 474 et seq., costs and disbursements in civil actions, 


$ 78. (4725.) Deputies, Appointment and Powers of. 

The clerk of the supreme court, and each clerk of a superior court, may 
have one or more deputies, to be appointed by such clerk in writing, and to 
continue during his pleasure. Such deputies have the power to perform any 
act or duty relating to the clerk’s office that their respective principals have, 
and their respective principals are responsible for their conduct. [L. ’91, p. 
98, § 4; 2 H. C., § 74.] 


See infra, § 4032, employment of necessary help. 
When the verification to an information principal by himself as deputy: State v. 


is made bv the prosecuting attorney be- Devine, 6 Wash, 587. See, also, State v. 


fore the deputy clerk, it is proper that the 
surat should be signed by such officer in 
his own name, and it is unnecessary that 
he sign, in such case, in the name of his 


Rosener, 8 Wash. 42; State v. White, 12 
Wash. 417. 

A deputy county clerk is not a county 
officer: Nelson v. Troy, 11 Wash, 435. 


8 81. (4726.) Clerks not to Practice Law. 

Each clerk of a court is prohibited during his continuance in office from 
acting, or having a partner who acts. as an attorney of the court of which he 
is clerk. [Cf. L. ’54. p. 367, $ 10; Cd. ’81, $ 2183; 1 H. C., $ 177; L. 791, 


p. 59, § 5; 2 H. C., $ 75.] 


Sce infra, § 127, restrictions upon clerks practicing law. 


180 


mm i II i ei. —e ee «A 


Cuap. VIT] REFEREES AND COURT COMMISSIONERS, $$ 82-85 


CHAPTER VII. 
REFEREES AND COURT COMMISSIONERS, 


§ 82. (4727.) Definition and Powers of. 
A referee is a person appointed by the court or a judicial officer, with 
power,— 

1. To try an issue of law or of fact in a civil action or proceeding, and 
report thereon; 

2. To ascertain any other fact in a civil action or proceeding, when neces- 
sary for the information of the court, and report the fact, or to take and 
report the evidence in an action; 

3. To execute an order, judgment, or decree, or to exercise any other power 
or perform any other duty expressly authorized by law. [L. *91, p. 41, §1;2 
H. C., $ 67.] | 


See infra, § 369 et seq., trial by referees. 


§ 83. (4728.*) Appointment, Qualifications, etc., of Court Commissioners. 

There may be appointed in each county, by the judge of the superior 
court having jurisdiction therein, a court commissioner for said county. 
Such commissioner shall be a citizen of the United States and an elector of 
the county in which he may be appointed, and shall reside at the county 
seat of such county, and shall hold his office during the pleasure of the judge 
appointing him. [L. ’95, p. 164, § 1; L. *09, p. 418, $1; Const., Art. IV, $ 23.] 


Cited in 44 Wash. 616, 617. legislature to superior courts in counties 
Constitution, Art. IV, § 23, providing having a resident judge, but applies to 
that the superior judge may appoint one superior courts in all counties: Howard v. 
or more court commissioners with certain Hanson, 49 Wash. 314. 
powers, cannot be limited by an act of the 


8 85. (4729.*) Powers of Commissioner—Fees. 

Such court commissioner shall have power, authority and jurisdiction, 
concurrent with the superior court and the judge thereof, in the following 
particulars: . 

a. To hear and determine all matters in probate, to make and issue all 
proper orders therein, and to issue citations in all cases where same are 
authorized by the probate statutes of this state. 

b. To grant and enter defaults and after ten days from the entry thereof, 
to enter judgment thereon. 

c. To issue temporary restraining orders and temporary injunctions, and 
to fix and approve bonds thereon. 

d. To act as referee in all matters and actions referred to him by the 
superior court as such, with all the powers now conferred upon referees by 
law. 

e. To hear and determine all proceedings supplemental to execution, with 
all the powers conferred upon the judge of the superior court in such matters. 

f. To hear and determine all petitions for the adoption of children, for 
the dissolution of incorporations, and to change the name of any person. 

g. To hear and determine all applications for the commitment of any person 
to the hospital for the insane, with all the powers of the superior court in 
such matters: Provided, That in cases where a jury is demanded, same shall 
be referred to the superior court for trial. 
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§§ 86, 87 

h. To hear and determine all complaints for the commitment of minors 
to the state reform or industrial school, with all powers conferred upon the 
superior court in such matters. 

1. To grant adjournments, administer oaths, preserve order, compel attend- 
ance of witnesses, and to punish for contempts in the refusal to obey or the 
neglect of his lawful orders made in any matter before him as fully as the 
judge of the superior court. 

j. To take acknowledgments and proofs of deeds, mortgages and all other 
instruments requiring acknowledgment under the laws of this state, and to 
take affidavits and depositions in all cases. 

k. To provide an official seal, upon which shall be engraved the words 
‘Court Commissioner,’’ and the name of the county for which he may be 
appointed, and to authenticate hig official acts therewith in all cases where 
same is necessary. 

l. To charge and collect, for his own use, the same fees for the official per- 
formance of official acts mentioned in subsections ‘‘d’’ and ‘‘j’’ herein as 
are provided by law for referees and notaries public. [L. ’09, p. 419, § 2. 
Cf. L. ’95, pp. 164, 165, §§ 2, 3; Const., Art. IV, § 23.] 


See infra, § 8302, fees of notary. 


Cited in 27 Wash. 83; 49 Wash. 319. 
Under Const., Art. IV, § 23, and the 


Court commissioners are authorized to 
take evidence under an order of reference 


above section a court commissioner has 
power to try causes in which a jury is 
not required, and to enter judgment, 
which stands as the final judgment of the 
court when no proceedings are instituted 
for its review in the court below: Peter- 
son v. Dillon, 27 Wash. 78. 

A judgment entered by a court com- 
missioner is reviewable by the superior 
court: Id. 


in supplemental proceedings and report 
thereon to the court, by virtue of this 
section, and Const., Art. IV, § 23, confer- 
ring upon court commissioners the power 
to perform “such other business in the 
administration of justice as may be pre- 
scribed by law”: Howard v. Hanson, 49 
Wash. 314. 


S 86. Revision by Superior Court. 

All of the acts and proceedings of court commissioners hereunder shall 
be subject to revision by the superior court. Any party in interest may have 
such revision upon demand made by written motion, filed with the clerk of 
the superior court, within ten days after the entry of any order or judgment 
of the court commissioner. Such revision shall be upon the records of the 
case, and the findings of fact and conclusions of law entered by the court 
commissioner, and unless a demand for revision is made within ten days 
from the entry of the order or judgment of the court commissioner, his orders 
and judements shall be and become the orders and judgments of the superior 
court, and from same an appeal may be taken to the supreme court in all 
eases where an appeal will lie from like orders and judgments entered by 
the judge. [L. *09, p. 420, $ 3.] 


S 87. Salary. 

Each court commissioner appointed hereunder shall be allowed a salary, 
in addition to the fees herein provided for, in such sum as the board of county 
commissioners may designate, said salary to be paid at the time and in the 
manner as the salary of other county officials. [L. 709, p. 420, $ 4.] 


The title to this act made no reference to salaries of commissioners, and was as follows, 
“An act providing for the appointment of court commissioners and fixing their powers, 
duties and jurisdiction, and repealing all laws in eonthet herewith.” 

All “other” salaried county officers to be elected: Const., Art. XI, $ 5. 
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§ 88. Oath. 

Court commissioners appointed hereunder shall, before entering upon 
the duties of such office, take and subscribe an oath to support the constitu- 
tion of the United States, the constitution of the state of Washington, and 
to perform the duties of such office fairly and impartially and to the best of 
his ability. [L. ’09, p. 420, § 5.] 


CHAPTER VIIL 
JURORS, 


Fees of: See “Counties,” § 4084 et seq., infra. 
Jury trials, challenges, etc.: See infra, § 322 et seq. 


§ 89. (4730.) Jury, Definition of. 
A jury is a body of men temporarily selected from the qualified inhabi- 
tants of a particular district, and invested with power,— 
1. To present or indict a person for a public offense; 
2. To try a question of fact. [L. ’91, p. 86, $ 1; 2 H. C., $ 50.] 


Cited in 12 Wash. 55; 30 Wash. 142. 


§ 90. (4731.) Different Kinds of Juries. 
There shall be three kinds of juries :— 
1. A grand jury; 
2. A petit Jury; ) 
3. A jury of inquest. [L. 91, p. 86, $ 2; 2 H. C., $ 51.] 


G 91. (4732.) Grand Jury, Defined. 

A grand jury is a body of men, not less than twelve nor more than 
seventeen in number, impaneled and sworn to inquire of public offenses com- 
mitted or triable within the county. [L. ’91, p. 86, $ 3; 2 H. C., $ 52.] 

Cited in 5 Wash. 500. isting independent of any control by the 
Functions, qualifications, selection, ete.: county, its duties and powers being spe- 
See 1 Remington’s Digest, pp. 1335, 1336, cially defined by statute: Mather v. King 


$3 1-8. County, 39 Wash. 693. 
The grand jury is a distinct entity ex- 


§ 92. (4733.) Petit Jury, Defined. 

A petit jury is a body of men, twelve in number in the superior court, 
and six in number in the courts of justices of the peace, drawn in the superior 
court by lot from the jurors in attendance upon the court at a particular ses- 
sion, and sworn to try and determine a question of fact; but in a justice’s 
court the Jury is drawn according to the mode specially provided for such 
court. [L. ’91, p. 87,§4;2H.C., $ 53.] 

See infra, $ 316, waiver of jury. 
See infra, $ 1851, selection of in justices’ courts, 
Cited in 12 Wash. 55. 


§ 93. (4734.) Jury of Inquest, Defined. 

A jury of inquest is a body of men, six in number, summoned from the 
qualified inhabitants of a particular district, before the coroner, or other 
ministerial officer, to inquire of particular facts. [L. ’91, p. 87, $ 5; 2 H. C., 
$ 54.] 
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$ 94. (4735.*) 


COURTS. 


[TITLE L 


Qualifications of Jurors. 


No person shall be competent to serve as a juror in the superior courts 


of the state unless he be, 


(1) An elector and taxpayer of the state of Washington. 
(2) A resident of the county in which he is called for service for more 


than one year preceding such time. 
(3) Over twenty-one years of age. 


(4) In full possession of his faculties and of sound mind. 


(5) Able to read and write the English language. 


[L. *09, p. 131, $ 1.] 


See next section for references to former laws. 

There was no repealing clause to this act, and certain portions of the former laws 
do not seem to be inconsistent therewith: See infra, $$ 95, 97, 100, 105. 

See infra, $$ 111, 328, as to previous service within one year. 

See Const., Art. VI, qualifications of electors. 


See infra, § 324 et seq., challenges. 

Cited in 29 Wash. 453. 

Qualifications in general: See 2 Rem- 
ington’s Digest, p. 165, §§ 27-30. 

The word “homo” in the phrase “liber 
legalis et homo,” defining the qualifica. 
tions of jurors at the common law, at the 
time of the adoption of the federal con- 
stitution, was not employed in the narrow 
sense of designating men in contradistinc- 
tion of women for jury service: Hays Ve 


Ty., 2 W. T., 286, 289. Sce contra Har- 
land v. Territory, "where it was held that 
women were not qualified to sit as jurors: 
Harland v. Territory, 3 W. T. 131. 

Whether a juror must be a householder: 
See 2 Remington’s Digest, p. 1651, $ 29; 
Redford v. Spokane St. R. Co., 15 Wash. 
419; State v. Holedger, 15 Wash. 443; 
State v. Lattin, 19 Wash, 57; MeKnight v. 
Seattle, 39 Wash. 516. 


§ 95. Felon not Competent. 

A person who has been convicted of a felony is not competent to act as 
juror. [L. ’99, p. 35, $ 1; L. ’91, p. 87, $ 6; 2 H. C., $ 55; see L. ’88, p. 117, 
$ 1. 


Superseded by the preceding section, except as to subdivision 6, which is retained. 


$ 97. (4736.) Who are Exempt—Effect of Disqualification on Verdict. 
Civil officers of the United States, civil and judicial officers of the state, 

attorneys at law, ministers of the gospel or priests, school teachers, practicing 
physicians, locomotive engineers, active members of the fire department of 
any city or village, all persons who have served twice as a juror within two 
years, and all persons over sixty years of age, shall not be compelled to serve 
as Jurors; and in preparing jury lists the county commissioners shall omit 
the names of such persons; but no act of a grand or petit jury shall be invalid 
by reason of such person or persons aforesaid, qualified in other respects, 
serving thereon; nor shall any disqualification of any member of a grand or 
petit jury affect the indictment or verdict, unless the juror for that specific 
cause was challenged or excepted to before the finding of the indictment or 
rendition of the verdict, and the challenge or exception overruled, and error 
specifically assigned upon the overruling of such challenge or exception. [L. 
"88, p. 117, § 2; L. ’91, p. 87,8 7; 2 II. C., $ 56.] 

The extent to which this is superseded by the e section, if at all, may be pss: 

See infra, $ 111, as to previous service within one year. 

See infra, $ 7332, militia and employers exempt from jury duty, when, 

See infra, $ 9320, telegraph emplovees exempt. 

See infra, $ 332, exemption a personal privilege. 

Cited in 31 Wash. 78. of challenge for cause: State v. Lewis, 3) 


The provision in this section that ju- bao 75. £ chall ee 

Es 'aiver of challenge: See emington’s 
dicial officers shall not be compelled to Digest, p 1657, § 53; State v. Clark, 34 
serve as jurors is merely a privilege Wash. 485; Heasley v. Nichols, 38 Wash. 
granted such officers, and is no ground 


485, 
184 


Cuap. VIII] JURORS. $$ 98-101 


§ 98. Same—Exemption not Ground for Challenge. 

Officers of the United States and of the state, attorneys at law, school 
teachers, practicing physicians, active members of the fire or police depart- 
ment of any municipality, and all persons over sixty years of age, shall not 
be compelled to serve as jurors, and in preparing jury lists the names of 
such persons shall, if it be known that they are entitled to be excused from 
jury service, be omitted from the jury list: Provided, however, that the 
right of any such person to be excused from jury service shall not be cause 
for challenge as to his competency if he desires to serve. [L. *09, p. 131, $ 2.] 


There being no repealing clause to the act of 1909, the previous section is retained. 


§ 99. Who may be Excused. 

A person summoned as a juror may be excused from acting as such on 
account of any of the reasons stated in section 98, when his own health requires, 
on account of death in his family, or if [of] illness in his family of such 
character that he is required to be in attendance thereupon, or when his . 
business interests would be seriously prejudiced by such service. No person, 
however, shall be excused from service as a juror on account of business 
reasons unless his service as such would lead to the waste or destruction of 
his property, and unless it shall appear that after having been summoned as 
a juror he had made every reasonable effort to permit of his serving as a 
juror without causing waste or destruction to his property. When excused 
for any of the foregoing reasons, the name of the juror so excused shall be 
placed upon the jury list from which jurors are drawn to serve at the next 
succeeding Jury term, and he shall be summoned with the other jurors to 
serve at such term. Any person applying to be excused from jury service 
for any of the causes herein specified, shall be placed upon oath (or affirma- 
tion) to testify truly in all respects as to the cause for such excuse, and that 
he will answer truly any question put to him by the judge with respect 
thereto. [L. *09, p. 134, $ 7.] 


See next section, 


§ 100. (4737.) Public Interest as an Excuse. | 

A person may be excused from acting as a Juror when, for any reason. 
.... Interests... . of the public will be materially injured by his attend- 
ance; but no person shall be excused on account of the causes in this section 
mentioned, unless it appear that after he was summoned he could not, by 
reasonable precaution, have provided against them. [L. ’91, p. 87,8 7; 2 
H. C., § 57.] 


The above portions of $ 7 of the act of 1891 are retained: See notes to § 94. 


$ 101. Jury Districts— Lists Prepared by Clerk—Annual Revision. 

Upon the taking effect of this act, the judge or judges of the superior 
court of each county in the state shall divide the county into not less than 
three nor more than six jury districts, following the lines of voting precincts, 
and arranging the districts in such manner that the population in each dis- 
trict shall be equal, so nearly as may be. The fixing of the boundaries of 
the district shall be evidenced by an order made by the court and entered 
upon its records. During the month of July of each year, the county clerk 
of each county in the state shall make up a jury list containing the names of 
all the qualified jurors in the county so far as he may be able to ascertain the 
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same from the latest tax rolls and poll books of the county, or from any other 
official sources of information, and shall ascertain, so far as possible, the 
voting precinct and place of residence of each juror, and if these cannot be 
ascertained, the school district in which he resides. He shall provide boxes 
sufficient in number to correspond with the number of jury districts fixed 
by the court, and numbered to correspond therewith, and having written 
the names of the jurors in each district upon slips of paper, which shall 
be similar in size, quality of paper, and writing, he shall deposit such slips in 
the jury box of the proper district. The jury list shall be revised from year 
to year, new lists being made up each year, adding thereto the names of new 
residents, and omitting therefrom the names of persons who may have re- 
moved from the county, or who have served as jurors within five years there- 
tofore (unless they shall be necessary to make up a sufficient list), and the 
names of the new list shall be deposited in the boxes for service for that year, 
as hereinbefore provided. [L. ’09, p. 132, $ 3. Cf. L. ’77, pp. 233, 234, 
. §§ 2.4; Cd. ’81, $$ 2080, 2082; L. 83, p. 33, $ 1; L. *88, p. 115, $$ 1, 2; L. ’90, 
p. 325, $ 1 et seq.; 2 H. C., $$ 58, 59 et seq.; L. ’95, p. 139, $$ 1, 2; L. 701, p. 
32, $ 1; L. ’01, p. 204, $$ 1, 3; L. 703, p. 359, $ 1; L. ’05, p. 271, $ 3; L. ’07, 
p. 102, $ 1, superseded. ] 

Former laws cited in 12 Wash. 291, 298; commissioners, ete.: See 2 Remington’s 


14 Wash. 408; 15 Wash. 421, 447; 16 en BD. 10; 1652, §§ a N 
r , efects 1n drawing, and challenges to 
Wash, 118; 19 da ash. 89. i the array: See 2 Remington’s Digest, p. 
For construction of former laws with 1657, § 55; State v. Bokien, 14 Wash. 403; 


reference to the selection of jurors by jury State v. Straub, 16 Wash. 111, 


§ 102. Jury Terms. 

Jury terms shall commence on the first Monday in each month, unless 
postponed to a later date by order of the judge or judges of the superior 
court, but it shall not be necessary to call a jury for any month in any county 
unless the judge or judges of the superior court of that county shall consider 
that there is sufficient business to be submitted to a jury to require that one 
be called. [L. ’09, p. 133, § 4.] 


See, also, next section, 


§ 103. Jury, How Drawn. 

When the judge or judges of the superior court of anv county shall 
deem that the public business requires a jury term to be held. he or they 
shall require the county clerk to draw a Jury to serve for the ensuing month. 
The county clerk on the second Saturday of the calendar month preceding 
the month on which the jury is to be called to serve, shall be blindfolded and 
in the presence of the Judge or judges of the superior court, shall draw from 
the jury boxes such number of names as the judge or judges may have 
ordered to be summoned as jurors for the ensuing month. The names shall 
be drawn in equal number from each jury box, and before the drawing is 
made the box shall be shaken up so that the slips bearing names thereon may 
be thoroughly mixed, and the drawing of the slips shall depend purely upon 
chance. The names of persons so drawn to serve as jurors shall be struck 
from the jury list by the county clerk, and they shall not be called to serve 
as jurors for five years thereafter, unless their services shall be necessary 
because there are not sufficient competent jurors to be found within the 
county who have not served within that time. [L. *09, p. 133, $ 4.] 
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Former laws cited in 15 Wash. 449; 17 
Wash. 550. 

Under §§ 59 and 61, 2 Hill’s Code, pre- 
scribing the method of drawing a jury 


JURORS. 


88 101-107 


cannot act in nlace of the sheriff: State 
v. Payne, 6 Wash. 563, 566. See, also, 
State v. Cushing, 17 Wash. 554; State v. 
Lattin, 19 Wash, 57. 


from the certified list, a deputy sheriff 


§ 104. Grand Jury, How Drawn. 

Whenever the judge or judges of the superior court of any county in 
the state shall desire to summon a grand jury, the names of persons to serve 
as grand jurors shall be drawn from the jury list as hereinbefore provided: 
Provided, however, that the names of the persons who so serve as grand 
jurors shall not be stricken from the jury list, and such service shall not 
excuse them from service upon the petit jury as though they had not been 
summoned on the grand jury. [L. ’09, p. 133, $ 5.] 


§ 105. Drawing in Certain Counties in Absence of Judge. 

When, pursuant to any statute of this state, there is elected but one 
judge of the superior court in and for two or more counties, the superior 
court of any such county may by an order made and entered of record direct 
that until such order be altered or revoked, the drawing from such box of 
the names of persons to serve as jurors in that court shall take place in the 
eourt room in such county and not in open court and without the presence 
of the judge; and while such order remains in force the drawing shall be 
made accordingly; but the names of the persons drawn shall nevertheless 
be entered upon the journal of such court, together with the clerk’s certifi- 
cate prescribed in section 4 of this act, and the judge of the superior court 
for anv such county may, while he is within or without such county, make 
in writing and sign the order prescribed in said section 4 for drawing per- 
sons to serve as jurors; but he shall then forward such order to the élerk 
of such court in time to reach such clerk on or before 10 o’elock A. M. of the 
last Saturday in the current month; and such drawing shall then take place 
at said hour on said Saturday. If at the time when the said judge would 
otherwise make said order, it appears to the judge of said court that no jury 
will be needed in the ensuing month, the judge may omit said order, and no 
jury need be drawn for such ensuing month. [L. ’05, p. 275, § 14.] 

It is doubtful if this section is in force. There being no repealing clause to the act 
of 1909, it would seem that this section, which relates to counties of the first fifteen 
classes, might not be superseded. “Section 4,” mentioned, relates to the order “on the 


second Saturday of each calendar month” corresponding to $ 103, supra, in the present 
practice. 


§ 106. (4744.) Irregularities do not Invalidate. 

The failure on the part of any officer to perform the duties required 
within the time, or other irregularity in said drawing, shall in no way invali- 
date the selecting, summoning or drawing of said jurors. [Cf. L. *88, p. 116, 
$ 4; L. *90, p. 332, $ 2; 2 H. C., $ 62.] 

Cited in 12 Wash. 291. 


This section shows the intention of the 
legislature to be that the regulations for 


§ 107. (4745.) Proceedings When Venire Set Aside. 

If for any cause the court shall see fit to set aside the venire for grand 
or petit jurors, returned as above provided, an open venire may thereupon 
issue to the sheriff, who shall thereupon complete the panel by such open 
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the drawing of jurors is not mandatory: 
State v. King, 12 Wash. 290. 
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venire as speedily as possible. [Cf. L. ’90, p. 332, $ 3; L. ’91, p. 88, $ 8; 2 
II. C., $ 63.] 
Cited in 12 Wash. 295; 17 Wash. 550; 20 Wash. 558. 


§ 108. (4747.) Sheriff to Summon Jurors. 

When a venire is delivered to the sheriff, he shall without delay proceed 
to summon the jurors as therein directed, and shall immediately thereafter 
make and file in the court a return of his doings thereon. [L. ’91, p. 88, § 10; 
2 H. C., $ 65.] 

The fact that the sheriff does not 


make a return of his acts in summoning 
a special venire of jurors until after the 


commencement of a tria] is not ground 
for a challenge: State v. Payne, 6 Wash. 
563, 568. 


§ 109. Additional Drawing—Open Venire. 

If, for any reason, the jurors drawn for service upon the petit jury for 
any month shall not be sufficient to dispose of the pending jury business, the 
judge or judges of the superior court may draw from the jury list such addi- 
tional names as they may consider necessary, and the persons whose names 
are so drawn shall thereupon be summoned to serve as jurors forthwith. By 
stipulation or agreement made in open court as a part of the record the 
parties to any action may agree that an open venire may issue to make up 
the jury in that action, and upon order of the court approving of such stipu- 
lation and directing the number of jurors to be drawn, the clerk shall issue 
an open venire and the sheriff shall fill the same by summoning from the 
bystanders, or elsewhere, a sufficient number of persons to fill the open venire. 
[L. ’09, p. 134, § 6. Cf. L. ’90, p. 331, § 1; 2 H. C., $ 60; L. *95, p. 140, $ 3; 
L. *90, p. 102, $ 7; L. ’01, p. 208, $ 11; L. ’05, p. 274, $ 11.] 

See, also, next section. 


See supra, § 94, as to other disqualifications. 
See infra, § 111, previous service within one year. 


A statute requiring persons impaneled 
as jurors to be householders, but making 
no such requirement of those summoned 
upon an open venire to complete the panel, 
is not unconstitutional as a violation of 
Art. I, § 12, of the Const., which provides 
that “no law shall be passed granting to 
any citizen, class of citizens .... privi- 
leges or immunities which, upon the same 
terms, shall not equally belong to all citi- 
zens’: Redford v. Spokane St. Ry. Co., 15 
Wash. 419; nor is the same in violation of 
Art. I, $ 21, of the Const.: State v. Hol- 
edger, 15 Wash. 443. 


§ 110. 


It is a mere irregularity and not preju- 
dicial error for a court to order a venire 
for additional jurors before the regular 
panel is exhausted: Blanton v. State, 1 
Wash, 265, 271. 

Where the panel of petit jurors has been 
discharged, the court was authorized, un- 
der § 8, p. 401, Laws of 1863, to summon 
a jury to try a criminal cause: Thompson 
v. Territory, 1 W. T. 548, 553. 

See, also, Cushing v. State, 17 Wash. 
544; State v. Lattin, 19 Wash. 57; State 
v. Mayo, 42 Wash. 540. 


(4746.) Venire to Fill Incomplete Panel. 


If for any cause a sufficient number of grand or petit jurors are not 


returned by the sheriff in the manner first herein contemplated, or if a suff- 
cient number of grand or petit jurors are not in attendance, the court may 
order the panel filled by summoning a sufficient number by an open venire 
issued and directed to the sheriff. [Cf. L. ’90, p. 332, $ 4; L. ’91, p. 88, $ 9; 
2 H. C., $ 64.] 


This section is in force as to grand jurors, at least: See previous section and notes. 
See infra, § 323, manner of impaneling jury. 
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(4748.) Juror not to be Summoned Twice in One Year. 


No person shall be summoned as a petit juror in any superior court, upon 


an open venire, more than once in one year. 


§ 66.] 


[L. ’91, p. 88, $ 11; 2 H. C., 


For balance of this section, see infra, § 328. 


See supra, § 94, qualifications of jurors, 
See supra, § 97, who are exempt. 
See infra, § 326, challenge for cause. 


See supra, § 103, previous service within five years. 
See infra, § 332, exemption a personal privilege. 


Cited in 24 Wash. 257. 

This section was intended to cut off 
what is known as professional jurors: See 
1 Thomp. Tr., $ 58. 


This section does not render one incom- 
petent to serve as a juror, in the absence 
of a challenge: State v. Hall, 24 Wash. 
255. 


CHAPTER IX. 
ATTORNEY GENERAL AND PROSECUTING ATTORNEYS. 


Duties of attorney general: See “State Officers,” $ 9035 et seq., infra, 
Duties of prosecutors: See “Counties,” § 3958 et seq., infra. 


§ 112. 


(4753.) Powers and Duties of Attorney General. 


The powers and duties of the attorney general, in relation to actions and 


proceedings in the courts, shall be,— 


1. To appear for and represent the state before the supreme court in all 


cases in which the state is interested ; 


2. To institute and prosecute all actions and proceedings for or for the use 
of the state, which may be necessary in the execution of the duties of any 


state officer; 


3. To defend all actions and proceedings against any state officer in his 
official capacity, in any of the courts of this state or the United States; 

4. To consult and advise the several prosecuting attorneys in matters relat- 
ing to the duties of their office, and when, in his Judgment, the interests of the 
state require, he shall attend the trial of any person accused of a crime, and 


assist in the prosecution. 


[L. 91, p. 95, § 2; 2 H. C., § 84] 


The office of attorney general is created by the constitution: Art. III, $ 1. 


Cited in 3 Wash. 66; 21 Wash. 454; 28 
Wash. 497. 

Powers, compensation, ete.: See 1 Rem- 
ington’s Digest, p. 328; Ritchie v. State, 


§ 113. 


42 Wash. 653; State ex rel. Stratton v. 
Maynard, 35 Wash. 168; State ex rel. At- 
torney General v, Seattle Gas etc. Co., 28 
Wash. 488. 


(4754.) Prosecuting Attorneys Defined. 


Prosecuting attorneys are attorneys authorized by law to appear for and 
represent the state and the counties thereof in actions and proceedings before 


the courts and judicial officers. 


Cited in 18 Wash. 224; 21 Wash. 61; 28 
Wash. 500. 

See 1 Remington’s Digest, p. 951. 

Under the constitution and statutes the 
office of county attorney is identical with 
that of prosecuting attorney: Spokane Co. 
v. Allen, 9 Wash, 229. 

One who, while elected as a county at- 
torney, assumes the duties of the oflice of 
prosecuting attorney, and as such collects 
delinquent taxes, is estopped to deny that 
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[L. *91, p. 95, $ 3; 2 H. C., $ 85.] 


he was in reality filling the office of prose- 
cuting attorney, when action is instituted 
against him by the county to recover the 
sums collected by him under such law: Id. 

The prosecuting attorney of a county 
being a county offecer, under the constitu- 
tion and laws of this state, a vacancy in 
the office should be filled by appointment 
of the county commissioners and not by 
the governor: State v. Whitney, 9 Wash. 
377. See Swanson v. Nagle, 32 Wash, 


§§ 114-116 


169; State v. Heaton, 21 Wash. 59. Under 
this section the county attorney has power 
to bring an action to compel the auditor 
to draw a warrant to settle a judgment 
duly entered against the county: State ex 
rel. Porter v. Headlee, 18 Wash. 220. 


$ 114. 


COURTS. 


But a county attorney has no authority 
to institute action in name of eounty 
against county commissioners to restrain 
them from bonding certain warrant in- 
debtedness of county: Spokane County v. 
Bracht, 23 Wash, 102. 


(4755.) Appointment by the Court. 


When from illness or other cause the prosecuting attorney is temporarily 
unable to perform his duties, the court or Judge may appoint some qualified 
person to discharge the duties of such officer in court until such disability 


is removed. 


Cited in 21 Wash. 62. 

The court has no power to appoint spe- 
cial counsel to represent the state before 
the grand jury while the prosecuting at- 
torney stands ready and willing to per- 


§ 115. 


[L. ’91, p. 95, § 5; 2 H. C., $ 87.] 


form his duties in that respect: State v. 
Heaton, 21 Wash. 59. 

But it is within the discretion of the 
court to allow special counsel to aid the 
prosecuting attorney in the prosecution of 
a case: State v. Hosher, 26 Wash, 643. 


(4756.*) Deputy Prosecuting Attorneys—Appointment. 


The prosecuting attorney of each county may appoint, by and with the 


[Tırı. a 


consent of the county commissioners, one or more deputies who shall have 
the same power in all respects as their principal. Such appointment shall 
be in writing, signed by the prosecuting attorney and filed in the county 
auditor’s office. Each deputy thus appointed shall have the same qualifica- 
tions required of the prosecuting attorney, but his appointment may be re- 


voked by the prosecuting attorney or county commissioners at will. 
prosecuting attorney shall be responsible for the acts of his deputies. 
. 91, p. 96, $ 6; 2 H. C., $ 88; see L. *86, p. 63, $ 17.] 


03, p.7,§ 1. CE L 


Cited in 33 Wash. 327. 

Under § 2142, Code 1881, providing that 
each prosecuting attorney may appoint 
deputies, etc., a deputy prosecuting attor- 
nev has the power to subscribe his princi- 
pal’s name to an information: Hammond 
v. State, 3 Wash. 171. 

And the fact that in the body of the 
affidavit he is described as prosecuting at- 
torney instead of deputy is immaterial. 
The verification by the deputy is also suffi- 
cient: Id. 


F 


§ 116. 


The 
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It is proper for the deputy in execut- 
ing papers pertaining to his duties to sign 
his own name thereto as such, and it is 
unnecessary that he sign in the name of 
his principal, by himself as deputy: State 
v. Devine, 6 Wash. 587. 

An assistant prosecuting attorney is ex 
officio one of the attorneys for plaintiff 
in action to foreclose delinquency tax cer- 
tificate where the action is brought by the 
prosecuting attorney under Laws of 1899, 
p. 296: Swanson v. Hoyle, 32 Wash. 169. 


(4757.) General Powers and Duties of Prosecuting Attorneys. 


The prosecuting attorney of each county shall have authority, and it shall 


be his duty, subject to the supervisory control and direction of the attorney 
general, to appear for and represent the state and the county of which he is 
prosecuting attorney, in all criminal and civil actions and proceedings in such 
county in which the state or such county is a party. [L. '91, p. 96, § 7; 2 H. 
C., § 89.] 


See infra, § 3958 et seq. 


Cited in 21 Wash. 61; 28 Wash. 500. 

Where a county on relation of its prose- 
cuting attorney makes application’ for a 
writ of mandate against the county com- 
missioners and the writ is allowed, such 
attorney cannot be permitted in the after 
proceedings, though with the consent of 
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the parties, to represent both the county 
and its commissioners: a County v. 
Commissioners, 1 W. T. 

The fact that an ac to restrain the 
issuance of a warrant upon a claim against 
the county had been instituted by the 
prosecuting attorney in his own name in- 


Cuap. X] 


stead of that of the county would not 
affect the validity of the judgment in the 
action, when such suit had been directed 
to be brought by the county commis- 
sioners, and where it appeared that the 


ATTORNEYS AND COUNSELORS AT LAW, 


§§ 118-120 


county was the real party in interest, had 
appeared and no objection had been 
raised as to the title of party plaintiff: 
State ex rel. Porter v. Headlee, 18 Wash. 
220. 


CHAPTER X. 
ATTORNEYS AND COUNSELORS AT LAW. 
Compensation of: See infra, § 474 et seq. 


§ 118. (4758.) Attorney and Counsel Defined. 

An attorney is a person duly admitted to practice law and authorized to 
appear for and represent a party in the written proceedings in any action or 
proceeding in any stage thereof. An attorney other than the one who repre- 
sents the party in the written proceedings may also appear for and represent 
a party in court or before a judicial officer, and then he is known in the par- 
ticular action or proceeding as counsel only, and his authority is limited to 
the acts that are done in the court or before such officer at that time. [L. 
91, p. 95, § 1; 2 H. C., $ 90; L. ’95, p. 178, $ 1.] 

Cited in 30 Wash. 234, 


$ 119. , Attorneys to be Admitted. 

No person shall be permitted to practice as an attorney and counselor 
at law or to commence, conduct or defend any action or proceeding in which 
he is not a party concerned, in any of the courts of this state, either by 
using or subscribing his own name or the name of any other person, or to 
solicit business as, or to advertise, or represent himself, in any way, as an 
attorney or counselor at law, unless he has been previously admitted to 
practice law in this state. [L. ’09, p.533,§1. Cf. L. 63, p. 403, § 1; L. ’77, 
p. 321, $ 1; Cd. ’81, $ 3275; L. ’91, p. 96, §§ 8, 10; 2 H. C., $3 91, 93; L. 795, 
p. 178, $ 2; L. *03, p. 391, $ 1.] 

See $ 142, infra. See, also, Rules of Court, XXIV to XXXV, 51 Wash. xliii, et seq. 


. $ 120. General Qualifications for Admission—Fee. 

No person shall hereafter be admitted to practice law in this state ex- 
cept by order of the supreme court, either on motion or by examination. 
Each applicant for admission shall show by his affidavit to the court that he 
is over twenty-one years of age, a citizen of the United States and a resident 
of this state, or has come into this state for the purpose of making it his 
permanent residence, that he intends to actively engage in the practice of the 
law as a profession, and that he is not laboring under suspension or disbar- 
ment of any court whatsoever, and that he never was suspended or disbarred 
by any court, or if so, in what courts and when, and giving the time of rein- 
statement, and shall also file a certificate of at least two members of the bar 
of the supreme court to the effect that he is of good moral character and 
recommending his admission: Provided, that attorneys living outside of this 
state may practice in the courts of this state on the same terms and condi- 
tions as attorneys of this state are permitted to practice in the courts ‘of 
their respective states, territories or districts, and not otherwise. The fee 
for admission shall be twenty-five dollars, to be paid to the clerk of the court 
at the time of filing his application, and in case the court refuses to admit 
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the applicant the fee shall be returned to him, otherwise to be accounted for 
as other court fees. It shall be competent for any person to present to the 
court any reason why an applicant should not be admitted as an attorney 
and counselor at law in this state. [L. ’09, p. 533, § 2. Cf. Cd. ’81, $ 3276;- 
L. 791, p. 96,8 9; 2 H. C., § 92; L. 95, p. 179, § 4. Cf. L. ’97, p. 12, $ 1.] 

A Japanese is not a citizen entitled to that he is admitted to practice, the de- 
admission to practice law: See 1 Reming- fendant is not entitled to show that plain- 
ton’s Digest, p. 317, $1; Yamishita, In re, tiff resorted to bribery to secure his ad- 
30 Wash. 234. mission to practice: Dodds v. Gregson, 35 


In an action for an attorney’s com- Wash. 402, 
pensation, in which the pleadings admit 


§ 121. Admissions on Motion— Law Graduates—Certificates. 
The following applicants may be admitted on motion :— 

(a) Graduates of the law department of the state university. 

(b) Members of the bar of other states having been entitled to practice in 
the highest courts of record in their respective states for at least two years 
immediately preceding their application for admission to practice in this 
state: Provided, That such applicant upon showing the qualifications as pro- 
vided in the next preceding section, the court, if satisfied of the applicant’s 
fitness, shall enter an order permitting such applicant to practice law in this 
state for a period of one year, at the end of which time, the court being sat- 
isfied that such applicant is of good moral character and a fit and proper 
person to practice law in this state, an order shall be entered so admitting 
such applicant. [L. ’09, p. 534,83. Cf. L. ’03, p. 391, $ 1.] 


§ 122. Notice of Application for Examination—Fee. | 

All persons making application for admission to the bar as herein pro- 
vided, shall file a notice of such application with the clerk of the supreme 
court at least one week before the date of such examination, as shall be fixed 
by rule of the supreme court, and shall pay to said clerk the sum of $25, in 
full for all fees, for filing his application, entering his admission and the 
issuing of a certificate therefor, and the fee so paid to the clerk shall be ac- 
counted for by him as other fees. [L. *95, p. 179, $ 5; L. ’03, p. 392, $ 3; 
L. ’07, p. 407, $ 1.] | 


This section may be superseded. $20 changed to $25, by § 120, supra. 


§ 123. Examinations—Qualifications. 

Examinations for admission to the bar shall be held at the state capital 
on the first Thursday and Friday after the second Monday in January, May, 
and October of each year, and shall be both oral and written as to the appli- 
cant's knowledge of the law. No person shall be admitted to such examina- 
tion unless he present to the court evidence that he has sufficient general 
education to admit him to the freshman or hicher class in the state univer- 
sity, or has completed a full four years’ course in a high school of approved 
standing, or holds a certificate or diploma recognized as equal or equivalent 
to a diploma from such high school, or is the holder of a first grade teachers’ 
certificate in this state, or a certificate of a higher grade. Nor shall any 
such applicant be examined unless he shall have filed with the clerk of the 
supreme court, two years before such examination, a notice of his commence- 
ment of the study of the law: Provided, this provision shall not apply to 
anyone taking the examination within two years after the taking effect of 
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this act, who shall on or before the first day of January, 1910, file with the 
said clerk a statement in which the time he commenced the study of the law 
is set forth, provided the time he applies for admission is at least two years 
after the time named in such statement. Every applicant shall also present 
an affidavit by some member of the bar of the supreme court, or a certificate 
from the dean, or head, of some law school of approved standing, to the ef- 
fect that such applicant has regularly and attentively studied law under the 
direction of the affiant, or dean or head of such law school, as the case may 
be, for a period of two years: Provided, that thirty-five full weeks of study 
in a law school in any one year shall be equivalent to a year’s study. [L. 
’09, p. 534, $ 4. Cf. L. *95, p. 179, $ 3.] 


$ 124. Rules—Examining Board —Appointment—Compensation. 

The supreme court shall make such other rules as may be necessary for 
the admission of applicants to practice law, and for the purpose of conduct- 
ing the examination of applicants may appoint a board consisting of three 
lawyers, who shall hold their office for a term of three years unless sooner 
removed by the court: Provided, however, that the first appointments after 
the taking effect of this act one member shall be appointed for one year, one 
for two years and one for three years, and thereafter each member shall be 
appointed for a term of three years, except to fill a vacancy. No person shall 
be eligible as a member of such board unless he shall have been a member 
in good standing of the bar of the supreme court of this state for not less 
than five years immediately preceding his appointment, and no person shall 
be eligible to succeed himself on such board. Each member of said board 
shall be allowed ten dollars ($10) per day for each day actually spent in the 
performance of his duties, and five cents per mile for each mile actually and 
necessarily traveled in going to and returning from attendance on the court 
to conduct such examinations. [L. ’09, p. 535,85. Cf. L. ’03, p. 391, $ 1.] 


§ 125. Oath. 
Every person before being admitted to practice law in this state shall 
take and subscribe the following oath: 

(1) I will support the constitution of the United States and the constitu- 
tion and laws of the state of Washington; 

(2) I will maintain the respect due to the courts of justice and judicial 
officers; 

(3) I will not counsel or maintain any suit or proceedings which shall ap- 
pear to be illegal and unjust except such as I believe to be honestly debatable 
under the law of the land; 

(4) I will employ for the purpose of maintaining the causes confided to 
me such means only as are consistent with truth, and never seek to mislead 
the judge or jury by any artifice or false statement of fact or law; 

(5) I will maintain the confidence and preserve inviolate the secrets of my 
client and will accept no compensation in connection with his business except 
from him or with his knowledge and approval; 

(6) I will abstain from all offensive personalities and advance no fact pre- 
judicial to the honor or reputation of a fellow attorney, party or witness 
unless required by the justice of the cause with which I am charged; 

(7) I will never reject from any consideration of personal matters the 
cause of the defenseless or oppressed or delay any man’s cause for lucre or 


malice, so help me God. [L. ’09, p. 535, § 6.] 
Rem. Wash. Code, Vol. I.—18 193 


$$ 126-129 COURTS, [Tire I 


§ 126. Revocation of License. 

Upon the production of proof to the supreme court that any person 
admitted to practice law in this state, has been at the time of his admission 
to practice law, disbarred or suspended from practice in any state or terri- 
tory of the United States, or that there was pending against such person any 
proceedings for disbarment or suspension in any such state or territory at 
the time of his admission to practice here laboring under any disability to 
practice in the courts, of any such state or territory, or that such person had 
ever been, at the time of his admission to practice here, convicted of a felony 
or misdemeanor involving moral turpitude, then said supreme court shall re- 
voke and cancel the certificate of admission granted to such person. The 
proceedings for the revocation and cancellation of such certificate may be 
taken by the court of its own motion, or may be taken upon the information 
of another, and in either case the party shall have the privilege of making 
his own defense; such proceedings shall be by motion and answer, and evi- 
dence may be examined on either side. [L. ’09, p. 536, § 7.] 


For removal and suspension, see $ 139, infra, 


§ 127. (4763.) Disqualifications. 

No person shall practice as an attorney and counselor at law in anv court 
of this state who does not reside in the state, or is not a citizen of the United 
States, or who holds a commission as Judge of any court of record, or who is a 
sheriff, coroner or deputy sheriff; nor shall the clerk of the supreme court 
or of the superior court, or the deputy of either, practice in the particular 
court of which he is clerk or deputy clerk; but nothing herein contained shall 
prevent attorneys and counselors at law, who reside without this state, prac- 
ticing in this state, unless the state or territory in which they reside prohibits 
attorneys and counselors at law residing in this state to practice therein, but 
nothing herein contained shall prevent any judge of any of the courts of this 
state from finishing any business by him undertaken in the district, circuit 
or supreme court of the United States prior to his election as judge. [L. ’95, 
p. 179, $ 6.] 

See supra, $ 81, clerk of court or partner. 
See supra, $ 49, partners of justices of the peace, 
See supra, $ 55, judicial officer. 


Nonresident attorneys who have been sue summons in actions in this state: 
admitted to the bar in this state, may is- Wagnitz v. Ritter, 31 Wash. 343. 


§ 128. (4764.) No Exclusion on the Ground of Sex. 
No person shall be excluded from acting as an attorney at law and prac- 
ticing in all the courts of this state on account of sex. [L. ’95, p. 180, § 7.] 


§ 129. (4765.) Duties of Attorneys and Counselors. 
It shall be the duty of an attorney and counselor,— 

1. To support the constitution of the United States and the laws of the 
state; 

2. To maintain the respect due to the courts of justice and judicial officers ; 

3. To counsel or maintain such actions, proceedings, or defenses only as 
appear to him legal and just, except the defense of a person charged with a 
public offense; 

4. To employ, for the purpose of maintaining the causes confided to him, 
such means only as are consistent with truth, and never to seek to mislead 
the judge by any artifice or false statement of fact or law; 
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5. To maintain inviolate the confidence, and at every peril to himself to 


preserve the secrets, of his client; 


6. To abstain from all offensive personality, and to advance no fact preju- 
dicial to the honor or reputation of a party or witness, unless required by the 
justice of the cause with which he is charged; 

7. Never to reject, from any consideration personal to himself, the cause of 


the defenseless or oppressed. 
§ 94.] 


Cited in 5 Wash. 332; 18 Wash. 480; 48 
Wash, 158. 


See 1 Remington’s Digest, pp. 323, 324,. 


§§ 30-34. 

An attorney, when he enters into the 
employ of another, undertakes that he 
possesses a reasonable amount of skill and 
knowledge as an attorney and also that 
he will exercise the same in the course of 
his employment, but he is not a guarantor 
of results nor liable for losses unless occa- 
sioned by neglect or want of reasonable 
skill and knowledge as an attorney: Isham 
v. Parker, 3 Wash. 755, 778. 

Professional confidence once reposed in 
an attorney cannot be divested by the ex- 
piration of his professional employment: 
Nichels v. Griffin, 1 W. T. 374. But see 
Messenger v. Murphy, 33 Wash. 353. 

An attorney is an officer of the court 
and takes his office with all its burdens 
as well as privileges; and among the bur- 
dens thus assumed as that of being obliged, 
when requested by the court, to conduct 
without compensation the defense of 
pauper criminals, where the law provides 
no compensation therefor: Presby v. 
Klickitat Co., 5 Wash. 329, 332. 

Assignment as counsel by the court: 
See 2 Remington’s Digest, p. 317, § 5; 
Jenkins v. Jenkins University, 17 Wash. 
160. 

As to acting for adverse parties, see 1 
Remington’s Digest, p. 317, §§ 3, 4; Clarke 
County v. County Commrs. 1 W. T. 250; 
Nickles v. Griffin, 1 W. T. 374; Messenger 
v. Murphy, 33 Wash. 353; Shine v. Cul- 
ver, 42 Wash. 484. 

Dealings between attorney and client: 


$ 130. 
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See 1 Remington's Digest, pp. 323, 321, $$ 
32-34. 

As to what facts do not show fraud on 
part of attorney, see Snohomish Land Co. 
v. Blood, 40 Wash. 626; Gaffney v. Jones, 
18 Wash. 311. 

A sale of mining stock by an attorney 
to his client, an old lady inexperienced 
in business matters, for whom he had been 
transacting business, will be canceled for 
fraud, if proved: Landis v. Wintermute, 
40 Wash. 673. 

The fact that an attorney, while con- 
ducting litigation respecting certain land 
in behalf of a client, buys up the tax 
titles against such land, would not con- 
stitute a violation of his duty as attorney: 
Payette v. Willis, 23 Wash. 299. Attor- 
ney taking assignment of mortgage for 
his corporation: See Security Sav. Soc. v. 
Cohalan, 31 Wash. 266. 

Attorney buying outstanding title ad- 
verse to his client: See Carson v. Fogg, 
34 Wash. 448. 

An attorney is guilty of contemptuous 
conduct warranting his suspension from 
practice, under this section, where his peti- 
tion for a rehearing attempts to intimi- 
date the court into rendering a favorable 
decision by setting forth that scandalous 
and offensive rumors are current to the 
effect that a majority of the court had. 
prejudged the case and agreed to dismiss 
the appeal in return for political favors 
received, and that the only way to refute 
such scandals and uphold the dignity of 
the court would be to deny the motion to 
dismiss and hear the case on its merits: 
In re Robinson, 48 Wash. 153. 


(4766.) Authority of Attorneys and Counselors, 


An attorney and counselor has authority,— 


1. To bind his client in any of the proceedings in an action or special pro- 
ceeding by his agreement duly made, or entered upon the minutes of the 
court; but the court shall disregard all agreements and stipulations in rela- 
tion to the conduct of or any of the proceedings in an action or special pro- 
ceeding, unless such agreement or stipulation be made in open court, or in 
presence of the clerk, and entered in the minutes by him, or signed by the 
party against whom the same is alleged, or his attorney; 

2. To receive money claimed by his client in an action or special proceeding 
during the pendency thereof, or after judgment upon the payment thereof, 
and not otherwise, to discharge the same or acknowledge satisfaction of the 
judgment; 
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3. This section shall not prevent a party employing a new attorney, or from 
issuing an execution upon a judgment, or from taking other proceedings 


prescribed by statute for its enforcement. 


3280; 2 H. C., $ 95.] 
See infra, $ 133, change of attorney. 


Cited in 7 Wash. 213; 23 Wash. 251; 23 
Wash. 492; 34 Wash. 234; 41 Wash. 30; 46 
Wash. 44. 


Retainer and authority: See 1 Reming- 
ton's Digest, pp. 318-323, $$ 10-29, 


An attorney may discontinue a suit by 
virtue of his general power as an attor- 
ney of record: Simpson v. Brown, 1 W. T. 
247. 

Courts will not allow an issue to be 
joined where both plaintiff and defendant 
are represented by the same attorney: 
Clark County v. Commrs., 1 W. T. 250; 
Simpson v. Brown, supra. 

An attorney employed by a railroad 
company specially to represent it in a con- 
demnation proceeding has no authority to 
bind the company by an agreement for the 
payment of damages to a person not a 
party to the proceeding: Haynes v. Ta- 
coma, Olympia etc. Ry. Co., 7 Wash. 211. 

The guardian of a minor who wages an 
action has the same right to control it 
that any other suitor has, and may stipu- 
late for a dismissal of an appeal regard- 
less of the objections of his attorney: 
South Bend Land Co. v. Denio, 7 Wash. 
803, See, also, Schultheis v. Nash, 27 
Wash. 250. 

Money and notes secured by mortgage 
reccived by an attorney in settlement of a 
client's claim, though one of the notes is 
payable to the attorney, belong, in the ab- 
sence of some special agreement, to the 
client, who may intervene in a foreclosure 
‘suit brought by the attorney, and obtain a 
decree for his use and benefit: Parker v. 
Esch, 5 Wash. 296. 

The court will not presume, merely be- 
cause one of the defendants is represented 
specially by a firm, one of whose members 
has the same surname as the attorney 
signing the stipulation, that the latter is a 
member of said firm: Haas v. Gaddis, 1 
Wash, 89, 93, 

For power to sell as agent, see Scully v. 
Book, 3 Wash. 182. 

Although a stipulation for the compro- 
mise of a suit may have been entered into 
by the attorneys for the respective par- 
ties, without authority, yet it will be sufti- 
cient if it appears that their action was 
subsequently ratified by their clients: 
Denney v. Parker, 10 Wash. 218, 

The fact that the attorney for a plain- 
tiff in a mortgage foreclosure suit was 
also the attorney for a claimant in a lien 
foreclosure suit, involving the same prop- 
erty, will not charge the lien claimant 
with notice of the pendency of the suit 
of mortgage foreelosure, when he has not 
been made a party nor bas knowledge 
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thereof through a lis pendens: Pacific 


Mfg. Co. v. Brown, 8 Wash. 347. 


A party is charged with the notice of a 
fact of which his attorney has knowledge, 
where such knowledge is obtained in the 
course of his employment for the party 
sought to be charged therewith: Pacific 
Mfg. Co. v. Brown, Id.; following Hood v. 
Fahnestock, 8 Watts. 489, 34 Am. Dec, 489; 
Rodgers v. Palmer, 102 U. S. 263. See, 
also, Deering v. Holcomb, 26 Wash. 588. 


A judgment rendered against a party 
not served with process, but upon the ap- 
pearance of an unauthorized attorney, will 
be set aside as a nullity when the relief 
therefrom is claimed promptly and proof 
of unauthorization is clear and convinc- 
ing: McEachern v. Brackett, 8 Wash. 652, 
655. 

Acceptance of an attorney of the fruits 
of a decree in the lower court will, as a 
general rule, be regarded as the accept- 
ance of his client: Lyons v. Alexander, 1 
W. T. 482. 

And the fact that the moneys received 
were afterward returned does not change 
the rule: Id. 

A creditor is chargeable with the knowl- 
edge of his attorney that he intends to 
make an assignment at the time he con- 
fesses judgment in favor of a creditor, 
though such knowledge was gained while 
the attorney had been the attorney for the 
debtor: Heyman v. Barmon, 6 Wash. 516, 
519. 

In an action by an attorney to recover 
pay for services rendered in certain cases, 
it is not error to refuse to instruct that 
“the burden of proof is upon the attorney 
in all such cases to show the validity of 
the contract made and dealings had with 
his client”: Isham v. Parker, 3 Wash. 755, 
765. 

In a suit to recover attorney’s fees, 
when plaintiff has shown the character of 
services rendered by him and time occu- 
pied therein, the testimony of other attor- 
neys is competent as to what such services 
were worth: Id. 

Where an attorney is under a written 
contract to receive a stated compensation 
for conducting certain cases through the 
courts to the court of last resort, he is en- 
titled to extra compensation for all un- 
usual proceedings and services therein: Id. 

And the fact that additional counsel 
were employed with his consent does not 
deprive him from recovering the reason- 
able worth of his services, irrespective of 
the number of counsel engaged therein: 
a See Ramage v. Littlejohn, 17 Wash. 
356, 
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Under a contract whereby an attorney 
agrees to render professional services in 
certain cases for a reasonable attorney’s 
fee, such as the client thinks reasonable 
and is able to pay, the attorney is bound 
by the client’s judgment as to what is a 
reasonable fee, in the absence of a show- 
ing that the client has refused, through 
some fraudulent or other bad motive, to 
name or pay what is clearly a reasonable 
fee: Howe v. Kenyon, 4 Wash. 677. 

Reeeipt by attorney of a party to a 
judgment, given to the clerk of court for 
money paid into clerk’s office in satisfac- 
tion of the judgment, will bind the client: 
Lyons v. Bain et al., 1 W. T. 482. See, 
also, High v. Emerson, 23 Wash. 103; 
Gaffney v. Megrath, 23 Wash. 476. 

Stipulation by attorney, who, without 
objection, has appeared generally in an 
action, that notice of appeal might be 
given and statement of facts settled after 
the expiration of the time limited by law, 
is binding on all the defendants, though 
other defendants were represented, spe- 
eially, by other attorneys; and the fact 
that a third defendant was specially rep- 
resented by a firm, one of whose members 
bears the same surname as the attorney 
stipulating, will not warrant the court in 
assuming the attorney signing the stipu- 
lation was the member of the firm, and 
that he represented only the third defend- 
ant: Haas v. Gaddis, 1 Wash. 89. 

Seope of authority in general: See Ash- 
eraft v. Powers, 22 Wash. 440; Irwin v. 
Buffalo Pitts Co., 39 Wash. 346; Eldridge 
v. Stenger, 19 Wash. 697; Smalley v. 
Laugenour, 30 Wash. 307. 

By accepting the benefits of a stipula- 
tion made by its attorney in compromis- 
ing a suit to foreclose sewer and grade 
assessments, a city is estopped to ques- 
tion the authority of the attorney, or the 
validity of the judgment confessed, by 
reason of the fact that the settlement and 
judgment included the discharge of taxes 
and assessments: State ex rel. Lippincott 
v. Spokane, 44 Wash. 688. 

Control of judgment: See Sturgiss v. 
Dart, 23 Wash. 244; Carson v. Fogg, 34 
Wash. 448. 

SATISFACTION OF JUDGMENT OR 
EXECUTION.—If the attorney of record 
is specially authorized to compromise the 
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suit after judgment, he may satisfy the 
same of record upon the full execution of 
an agreement of settlement made by him: 
High v. Emerson, 23 Wash. 103. 

An attorney employed by a guardian ad 
litem to prosecute an action for a minor 
has authority to receive payment of the 
judgment and enter satisfaction thereof, 
where there is no general guardian, espe- 
cially in view of above section: State ex 
rel. Lane v. Ballinger, 41 Wash. 23. 

Settlements, compromises, and releases 
in general: See 1 Remington's Digest, p. 
322, 88 26, 27; Livesley v. Pier, 11 Wash. 
268; High v. Emerson, 23 Wash. 103; Col- 
lins v. Fidelity Trust Co., 33 Wash. 136; 
Sawyer v. Vermont Loan ete. Co., 41 
Wash. 524; Lambert v. Gillette, 24 Wash. 
726; Gaffney v. Megrath, 23 Wash. 476. 

The attorney’s knowledge of fraudulent 
acts by the adverse party even if acquired 
in past transactions is constructive notice 
to his client, when there is no showing of 
collusion between the attorney and the ad- 
verse party: Deering v. Holcomb, 26 
Wash. 588. 

Where, after a judgment for plaintiff 
has been assigned, an appeal is taken and 
plaintifl’s attorney of record appeared for 
the respondent on the appeal, he was the 
attorney for the assignee of the judgment, 
although paid by the plaintiff. and had 
authority to receive payment and satisfy 
the judgment under this section: Hayes v. 
Koepvi, 46 Wash. 43. 

Where an attorney foreclosed a mort- 
gage upon a tract of land subject to a 
water right, the extent of which was in 
dispute, and in litigating the question sup- 
pressed knowledge of a lost unrecorded 
deed which granted to the defendants the 
greater water right contended for by them, 
whereby a decree was entered in favor 
of the plaintiffs adjudging the premises 
subject to the Icsser water right only, the 
knowledge of the attorney becomes the 
knowledge of another of his clients who 
purchased the lesser right shortly after 
the foreclosure, who accordingly would 
not be entitled to equitable relief to ob- 
tain the greater water right as against the 
purchaser at the foreclosure sale: Schmidt 
v. Olympia Light and Power Co., 46 Wash. 
360. 


(4767.) Proceedings When Attorney Appears Without Authority. 


If it be alleged by a party for whom an attorney appears that he does so 


without authority, the court may at any stage of the proceedings relieve the 
party for whom the attorney has assumed to appear from the consequences of 
his act; it may also summarily, upon motion, compel the attorney to repair 
the injury to either party consequent upon his assumption of authority. [L. 
"69, p. 405, $ 7; Cd. ’81, $ 3281; 2 H. C., $ 96.] 
Cited in 21 Wash. 436. Miller Min. € Smelt. Co., 31 Wash. 566; 
As to proof of authority, see 1 Reming- Fernald v. Spokane and British Col. Tel. 


ton's Digest, p. 318, $$ 11-13; Ashcraft v. «€ Tel. Co., 31 Wash. 672; Turner v. Tur- 
Powers, 22 Wash. 440; Lacaff v. Dutch ner, 33 Wash. 118; Dormitzer v. German 
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Savings € Loan Soc., 23 Wash. 132;. Erick- 
son v. McNeeley € Co., 41 Wash. 509; 
Roberts v. Railway Co., 21 Wash. 428. 
As to employment of attorney, see 1 
Remington's Digest, p. 325, $ 35; Ramage 
v. Littiejohn, 17 Wash. 386; Schultheis v. 
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Nash, 27 Wash. 250; Sullivan’s Estate, In 
re, 36 Wash. 217. 

Sufficiency and proof of authority to 
settle: See 1 Remington’s Digest, p. 322, 
§ 27; Timm v. Timm, 34 Wash. 228; Erick- 
son v. McNeeley € Co., 41 Wash. 509. 


(4768.) Attorney may be Required to Show Authority. 


The court or a judge may, on motion of either party, and on showing 


reasonable grounds therefor, require the attorney for the adverse party, or 
for any one of several adverse parties, to produce or prove the authority 
under which he appears, and until he does so, may stay all proceedings by 


him on behalf of the party for whom he assumes to appear. 


$ 8; Cd. ’81, $ 3282; 2 H. C., $ 97.] 


A party for whom an attorney assumes 
to act may question the attorney’s author- 
ity in a proceeding to set aside the judg- 


$ 133. (4769.) 


Change of Attorneys. 


[L. *63, p. 405, 


ment: Dormitzer v. German Sav. € Loan 
Soc., 23 Wash. 132, 


The attorney in an action or special proceeding may be changed at any 
time before judgment or final determination as follows :— 
1. Upon his own consent, filed with the clerk or entered upon the minutes; 


or 


2. Upon the order of the court, or a judge thereof, on the application of 
the client, or for other sufficient cause; but no such change can be made until 
the charges of such attorney have been paid by the party asking such change 


to be made. 


Cited in 23 Wash. 305; 27 Wash. 114; 
27 Wash. 255. 

Change and substitution: See 1 Rem- 
ington’s Digest, pp. 319, 320, $$ 14-16; Belle 
Citv Mfg. Co. v. Kemp, 27 Wash. .111; 
Schultheis v. Nash, 27 Wash. 250; Payette 
v. Willis, 23 Wash. 299; Farwell v. Col- 
man, 35 Wash. 308. 

In an action to recover attorney’s fees 
by an attorney who had been discharged, 
evidence on the part of the defendant that 
plaintiff did not attend to the taking of 
certain deposifions is inadmissible under 
an answer alleging a discharge on account 
of plaintiff’s improper conduct in having 
instigated the case, and where it did not 
appear that the depositions were neces- 
sary: Sessions v. Warwick, 46 Wash. 165. 

In an action by an attorney to recover 
on an entire contract for the payment of 
$1,000 for services to be rendered in an- 


§ 134. (4770.) 


[L. ’63, p. 405, $ 9; Cd. ’81, $ 3283; 2 H. C., $ 98.] 


other suit, the jury is properly discharged 
and judgment rendered for the plaintiff. 
where the defendant’s evidence admits the 
contract and the balance due, and there 
was no evidence of any defense to go to 
the jury; it appearing that the only 
ground alleged in the answer for discharg- 
ing the plaintiff was known to the defend- 
ant before employing the plaintiff: Ses- 
sions v. Warwick, 46 Wash. 165. 

A party plaintiff may settle his cause 
of action without the consent of his at- 
torney notwithstanding an agreement that 
the attorney was to be compensated by 
receiving one-half of the amount of any 
judgment recovered, where no collusion 
or fraud against the attorney is practiced 
and the attorney has not taken the steps 
provided by statute for asserting a lien 
upon the subject matter of the action: Mce- 
Rea v. Warchime, 49 Wash. 194. 


Notice of Change and Substitution. 


When an attorney is changed, as provided in the last section, written 
notice of the change, and of the substitution of a new attorney, or of the 
appearance of the party in person, must be given to the adverse party; until 


then, he shall be bound to recognize the former attorney. 


$ 10; Cd. "81, $ 3284; 2 Il. C., $ 99.] 
See notes to last section. 
Cited in 3 Wash. 392; 27 Wash. 114. 
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[L. *63, p. 405, 
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S 135. (4771.) Proceedings on Death or Removal of Attorney. 

When an attorney dies, or is removed or suspended, or ceases to act as 
such, a party to an action for whom he was acting as attorney must, at least 
twenty days before any further proceedings against him, be required by the 
adverse party, by written notice, to appoint another attorney, or to appear in 
person. [L. *63, p. 405, $ 11; Cd. ’81, $ 3285; 2 H. C., $ 100.] 


Cited in 35 Wash. 387. twenty days' delay could thereby be se- 
This section does not apply to a volun- cured by collusion; McInnes v. Sutton, 35 
tary withdrawal by the attorney, since a Wash. 384, 


§ 136. (4772.) Lien of Attorneys. 
An attorney has a lien for his compensation, whether specially agreed 
upon or implied, as hereinafter provided,— 

1. Upon the papers of his client, which have come into his possession in 
the course of his professional employment; 

2. Upon money in his hands belonging to his client; 

3. Upon money in the hands of the adverse party in an action or proceed- 
ing, in which the attorney was employed, from the time of giving notice of 
the lien to that party; | 

4. Upon a judgment to the extent of the value of any services performed by 
him in the action, or if the services were rendered under a special agreement, 
for the sum due under such agreement, from the time of filing notice of such 
lien or claim with the clerk of the court in which such judgment is entered, 
which notice must be filed with the papers in the action in which such judg- 
ment was rendered, and an entry made in the execution docket, showing 


name of claimant, amount claimed, and date of filing notice. 


$ 12; Cd. ’81, $ 3286; 2 H. C., $ 101.] 


[L. ’63, p. 406, 


See $5 474, 475, infra, relating to compensation of attorneys. 


Cited in 3 Wash. 375; 11 Wash. 208; 23 
Wash. 307; 25 Wash. 511; 41 Wash. 196. 


See 1 Remington’s Digest, pp. 327, 428, 
$$ 45-48. 


Where parties to an action, on a hear- 
ing before a court commissioner, agree 
that the commissioner shall fix the attor- 
ney fee therein, no proof is necessary as 
to what constitutes reasonable attorneys’ 
fees: Wheeler v. Ralph, 4 Wash. 617, 625. 


A finding that $250 is a reasonable at- 
torney’s fee for services rendered is with- 
out support, where the case was tried upon 
an agreed statement of facts which fails 
to state what was a reasonable amount; 
and where it was agreed that a bill for 
$150 had been presented before suit, the 
judgment will, on appeal, be reduced to 
such amount: Bates v. School District No. 
10 of Pierce County, 45 Wash. 498. 


Where a county attorney secks to re- 
cover fees from a school district for at- 
tending to the trial of a case, rendered 
upon request of the district, without any 
express agreement, the fact that for five 
vears previously, while the attorney was 
first deputy, the school district had been 
in the habit of paving the county attor- 
ney for such services is material, as it 
shows that the attorney was not estopped 
to recover fees by reason of a course of 
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conduct in the county attorney’s office: 
Bates v. School District No. 10 of Pierce 
County, 45 Wash. 498. 

Three thousand five hundred dollars is 
an unreasonable allowance for attorney’s 
fees for services rendered in securing a 
restraining order preventing the disman- 
tling of a smelter and the removal of 
machinery, the property being worth 
$250,000, where it appears that the appli- 
cation therefor was not contested and the 
order was continued in force from time 
to time without resistance, the complaint 
embracing only six pages of typewritten 
matter: McMullan v. Northport Smelting 
and Refining Co., 49 Wash. 76. 

ATTORNEY’S LIEN.—Mandamus will 
not lie against the mayor and citv clerk 
to pay attorney’s lien filed on judgment 
obtained for a client against the city, 
which client had assigned and satisfac- 
tion of which had been entered of record, 
where no judicial proceedings have been 
had to determine validity: Chambers v. 
Territory of Washington, 3 W. T. 280. 

Where attorneys have filed a lien 
against a money decree in divorce for 
their fees, the court has power to sum- 
mon them before it to determine what lien 
they have, and what would be a reason- 
able fee for their services: State v. Suchs, 
3 Wash. 311. 


$$ 137-139 


The fact that an attorney has knowl- 
edge of an assignment by his client of a 
claim which he is prosecuting to judgment 
will not estop the attorney trom claiming 
a lien upon the judgment recovered, when 
there has been no express waiver of the 
right of lien: Niagara Fire Ins. Co. v. 
Hart, 13 Wash. 651. 

Although a judgment debtor may have 
notice of a lien claimed by the attorney 
for the adverse party, such judgment 
debtor has a right to pay the amount of 
the judgment into court to be thereafter 
disbursed to the proper parties entitled 
thereto, and such payment would discharge 


COURTS. 


[TITLE I 


The fact that an attorney had perfected 
his lien against a judgment in the su- 
perior court, from which an appeal had 
been taken, would not, when notice of lien 
had not been filed with the clerk of the 
supreme court, preclude that officer from 
disbursing the amount paid on the judg- 
ment entered in the supreme court, free 
of all claim of lien: Id. 


The general or retaining lien of an at- 
torney at common law, and by this sec- 
tion, is nonassignable and lost by delivery 
of the papers, and cannot be enforced by 
action: Gottstein y. Harrington, 25 Wash. 
508. 


all his obligations under the judgment and 
lien: Wooding v. Crain, 11 Wash. 207. 


§ 137. (4773.) Proceedings to Compel Delivery of Papers. 

When an attorney refuses to deliver over money or papers to a person 
from or for whom he has received them in the course of professional employ- 
ment, whether in an action or not, he may be required by an order of the 
court in which an action, if any, was prosecuted, or if no action was pros- 
ecuted, then by order of any judge of a court of record, to do so within a 
specified time, or show cause why he should not be punished for a contempt. 
[L. 63, p. 406, $ 13; Cd. ’81, $ 3287; 2 H. C., $ 102.] 

Cited in 3 Wash. 16, 376. 


$ 138. (4774.) Proceedings Where Lien Exists. 
If, however, the attorney claim a lien upon the money or papers, under 
the provisions of this chapter, the court or Judge may,— 

1. Impose as a condition of making the order that the client give security. 
in a form and amount to be directed, to satisfy the lien, when determined in 
an action; 

2. Summarily to inquire into the facts on which the claim of a lien is 
founded, and determine the same; or 

3. To refer it, and upon the report determine the same as in other cases. 
[L. ’63, p. 406, $ 14; Cd. ’81, $ 3288; 2H. C., $ 103.] 

As to lien for contingent fees, see Carson v. Fogg, 34 Wash. 448, 


$ 139. (4775.*) Removal and Suspension of Attorneys. 

An attorney and counselor may be removed or suspended by any court 
of record of the state, for either of the following causes, arising after his ad- 
mission to practice: 1. His conviction of a felony or misdemeanor involving 
moral turpitude, in which case the record of convietion shall be conclusive evi- 
dence. 2. Willful and malicious disobedience or violation of an order of 
the court requiring him to do or forbear an act connected with, or in the 
course of, his profession, which he ought in good faith to do or forbear, and 
any violation of the oath taken by him, or of his duties as such attorney and 
counselor. 3. Corruptly or willfully, and without authority, appearing as 
attorney for a party to an action or proceeding. 4. Lending his name to be 
used as attorney and counselor by another person who is not an attorney and 
counselor. 5. For the commission of any act involving moral turpitude, dis- 
honesty or corruption, whether the same be committed in the course of his 
relations as an attorney or counselor at law, or otherwise. and whether the 
same shall constitute a felony or misdemeanor or not; and in the event that 
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such act shall constitute a felony or misdemeanor, conviction thereof in a 
criminal proceeding shall not be a condition precedent to disbarment or sus- 
pension from practice therefor. 6. In all cases where an attorney is removed 
or suspended by a superior court, the Judgment or order of removal or sus- 
pension may be reviewed on appeal by the supreme court. [L. ’09, p. 130, 
$ 1. Cf. L. ’63, p. 406, $ 15; Cd. ’81, $ 3289; 2 H. C., $ 104; L. 97, p. 9, 


$ 1.] 


Violation of duty: See supra, $ 139) and notes, 


Revocation of license: See supra, $ 126. 


Cited in 32 Wash. 58; 45 Wash. 88. 

See 1 Remington’s Digest, pp. 317, 318, 
§§ 6-9. 

Where the court has fined an attorney 
for contempt and entered an order sus- 
pending him from practice therein until 
he has purged himself from the contempt 
by apologizing, the supreme court can 
intervene by mandamus to compel said 
court to vacate and set aside the order 
of suspension: State v. Sachs, 2 Wash. 373. 

The right of an attorney to appear in 
eourt, being property, cannot be taken 
from him excepting by due process of law: 
State v. Sachs, supra, 376. 

A petitioner for disbarment of an attor- 
ney has no such interest in the subject 
matter thereof as to entitle him to appeal 
from a judgment of dismissal of his peti- 
tion: In re Ault’s Disbarment, 15 Wash. 
417. 

Jurisdiction of the supreme court to sus- 
pend: Lambuth, In re, 18 Wash. 478; 
Waugh, In re, 32 Wash. 50. The supreme 
court has inherent original jurisdiction, 
irrespective of statutes, to suspend or dis- 
bar an attorney for contemptuous con- 
duct: In re Robinson, 48 Wash. 153. 

Grounds for suspension or for striking 
from roll: See Lambuth, In re, 18 Wash. 
478; Jones v. Waugh, 20 Wash. 711. 

Findings of fact showing the securing 
of employment as an attorney through 
false representations as to other counsel, 
and as to the status of a case pending in 
the supreme court, and the representing 
of adverse interests in the same case, and 
conduct while acting as judge which neces- 
sarily involves immorality as a man and 


§ 140. 


lawyer, are sufficient to support a judg- 
ment of disbarment of an attorney for 
unprofessional conduct, without regard to 
any provision of the barratry statute of 
1903 prohibiting the solicitation of busi- 
ness; since this section authorizing the 
removal of an attorney for any violation 
of his oath or of his duties as an attor- 
ney comprehends all acts involving the 
attorney’s honesty and reliability: State 
ex rel. Dill v. Martin, 45 Wash. 76. 


The state courts have jurisdietion to 
disbar an attorney for the solicitation of 
money for the purpose of bribing a referee 
in bankruptcy, appointed by the United 
States court, as it directly involves the 
attorney’s integrity and professional con- 
duct, and it is immaterial in what court 
the act was committed: State ex rel. Har- 
din v. Grover, 47 Wash. 39. 


In proceedings in disbarment of an at- 
torney founded on two distinet charges, 
findings stated as if the charge contained 
but one specification are sufficient, as the 
law does not require findings to be sepa- 
rated as to distinct causes of action: Id. 


A disavowal of improper motive in the 
employment of scandalous and contemptu- 
ous language in a petition for a rehear- 
ing, with an apology, will not be consid- 
ered a complete defense to aisbarment 
proceedings, where the attorney had long 
experience at the bar; and the offense be- 
ing flagrant, mere reprimand is insuff- 
cient, and the attorney will be suspended 
for six months, and costs of briefs taxed 
against him: In re Robinson, 48 Wash. 
153. 


(4776.) Proceedings for Removal or Suspension. 


The proceedings to remove or suspend an attorney and counselor. as pro- 


vided in the last section, must be taken by the court of its own motion for 
matter within its knowledge, or may be taken upon the information of an- 
other, and in either case the party shall have the privilege of making his 
defense. [L. ’63, p. 406, $ 16; Cd. ’81, $ 3290; 2 H. C., $ 105.] 

See Rule XXXIV, 51 Wash. xlv. 


Cited in 45 Wash. 84. 

Nature of proceedings to disbar: See 1 
Remington’s Digest, p. 318, § 8; Waugh, 
In re, 32 Wash. 50; Ault’s Disbarment, In 
re, 15 Wash. 417; State ex rel. Martin v. 
Poindexter, 43 Wash. 147. 

Proceedings for the disbarment of an 
attorney at law may be instituted on the 
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information or relation of the bar asso- 
ciation composed of attorneys who are 
members of the bar of the county: State 
ex rel. Dill v. Martin, 45 Wash. 76. 

In a proceeding for the disbarment of 
an attorney, it is reversible error to tax 
costs against the defendant, there being 
no statute in this state authorizing costs 
against either party: Id, 


$$ 141, 142 COURTS. [TITLE 1 


§ 141. (4777.) Mode of Proceeding. 

Such proceedings shall be by motion and answer, and evidence may be 
examined on either side. [L. ’63 p. 407, $ 17; Cd. *81, $ 3291; 2 H. C., 
$ 106.] | 


For revocation of license: See supra, $ 126, 


§ 142. (4778.) Persons not Admitted cannot Practice. 

No person shall practice in any court of record except a party or his 
regularly authorized attorney and counselor at law: Provided, that nothing 
herein contained shall be so construed as to prevent a party from employing 
any person to assist him in the preparation of his papers in the case before the 
time of trial, nor so as to prevent any person from trying any particular cause 
in court, leave of court being first had and obtained, and entered of record. 
[L. ’63, p. 407, $ 18; Cd. ’81, $ 3292; 2 H. C., $ 107.] 


This section is probably superseded by $ 119, supra, 
202 


PROCEDURE IN COURTS OF RECORD. 


TITLE II. 
PROCEDURE IN COURTS OF RECORD. 
CHAPTER I.—RULES OF DECISION AND CONSTRUCTION. 


143. Common law, how far prevails. 148. Words importing number and gender, 
144. Laws to be liberally construed, how construed. 
“ 99 
145. Laws continued. a oe hata praia 
be , . Computation of time. 
146, Word “person” defined, 151. Adoption of Ballinger's Code, 
147. Term “officer” defined. 152. Amendments to code. 
CHAPTER U.—FORMS OF ACTIONS. 
153. Only one form of action, 154. Parties, how designated. 
CHAPTER II.—LIMITATION OF ACTIONS. 
155. Limitations prescribed — Objections, 166. Actions on mutual open accounts. 
how taken. . 167. Actions in name of state, etc. 
156. Actions to be commenced in ten years. 168. Operation of statute suspended, when. 
157. Within six years. 169. Suspension for personal disability. 
158. Within five years. 170. Suspension by death. 
159. Within three years, 171. Suspension by war. 
160. Within two years. 172. Suspension by judicial proceedings. 
161. Within one year. 173. Suspension by reversal of judgment. 
162. Action to cancel tax or tax deed. 174, When disability available. 
163. Special provisions for action on pen- 175. Cumulative disabilities. 
alty. 176. New promise must be in writing. 
164. Within three months. 177. Effect of partial payment. 
165. Actions for relief not otherwise pro- 178. Foreign statutes of limitations, how ap- 
vided for, plied. 
CHAPTER IV.—PARTIES TO ACTIONS. 
179. In whose name actions to be prose- 191. Actions on assigned instruments and 
cuted. choses in action. 
180. Executor, trustee, etc., may sue in their 192. Actions against persons severally liable. 
Se Ee ae 193. Action not to abate by disability. 
181. Husband and wife must join—Excep- 494 Action for personal injury survives to 
A tion, , u wife, child or heirs. 
TA Wap ausband Zee wire may E : 195. Parties and judgment in actions for 
: en survivors, heirs or representatives purchase price of land. 
mer ae 196. Bringing in new parties, 
ia es AIR AUT OE GERLA OE ERE Gor 197. New party entitled to service of sum- 
: mons 
185. Acti b arent for seduction of i 
D AS en 198. Substitution and interpleader. 
aughter. , : 0 : 
186. Action by woman for her own seduc- 199. Actions to determine conflicting claims 
tion. to property. 
187. Appointment of guardian ad litem for 200. Plaintiff may disclaim and deposit 
infants. property. 
188. Guardian ad litem of insane persons. 201. Court may protect interest of claim- 
189. Who must be made parties. ants. 
190. Where parties are numerous one or 202. Intervention, 


more may sue, 203. Practice in intervention, 
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CHAPTER V.—VENUE OF ACTIONS. 


. Action to be commenced where subject 


is situated. 


. Actions to be tried where cause arose. 
. Venue of actions against private cor- 


porations. 


. Venue in cases not before specified. 
. Proceeding when action commenced in 


Wrong county. 


. Grounds authorizing change of venue. 


210. 


211. 
215. 


216. 
217. 
218. 
219. 


To what venue changed—Only one al- 
lowed. 

Change to newly created county. 

Transmission of record on change— 
Costs. 

Change by stipulation, 

Effect of neglect of moving party. 

When change deemed complete. 

Clerk must certify entries with tran- 
script. 


CHAPTER VI.—MANNER OF COMMENCING ACTIONS. 


. Service of summons. 

. Summons, how issued, 

. Contents of summons, 

. Form of summons. 

. Summons to be accompanied by copy 


of complaint, when. 


. Who shall serve summons—Exception. 
. Manner of service of summons, 

. Service of summons on corporation. 

. Service of summons by publication. 

. Process against “unknown heirs.” 

. Affidavit as to unknown heirs—Publi- 


cation of summons. 


. Title of cause—Unknown claimants— 


Service of summons. 


. Judgment—Rights of unknown heirs 


and parties. 


. Manner of publication and form of 


summons. 


. Personal service out of state. 
. If no personal service, who may ap- 


pear—Opening default. 


. Service on joint defendants. 


237. 
238. 
239. 


240. 


241. 
242, 
243, 


244, 
245. 
246. 
247. 
248, 
249. 


. Effect of 


Proof of service. 

Jurisdietion acquired, when. 

Publication of notice in exercise of 
eminent domain. 

Selection of newspaper—Evidence of 
payment, 

Appearance, what constitutes. 

Notice—Service by mail, etc. 

Actions affecting title to real estate— 
Lis pendens. 

Notice, upon whom served. 

Manner of making service of notice. 

Service by mail, when may be made. 

Service by mail, manner of. 

Service when no attorney appears. 

Not applicable to service of summons, 
etc. 

imperfect paper—Amend- 

ments, 


. Assessment of damages, 

. Computation of time. 

. Weekly publication, how made, 
. Service of writ by telegraph. 


CHAPTER VII.—PLEADINGS. 


Rules to determine sufficiency. 

What pleadings there shall be. 

First pleading—Complaint. 

What complaint shal] contain. 

Grounds of demurrer of defendant. 

Grounds of demurrer, how specified. 

Objections, when to be taken by an- 
swer. 

Proceedings 
amended, 

Objections not taken deemed waived. 

What answer shall contain. 

Counterclaim defined. 

Setoff, when allowed. 

Demand against beneficiary set off in 
action by trustee. 

Demand against decedent in action by 
executor. 


when complaint is 
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269. 
270. 
271. 


2713. 


272. 


273. 
274. 


275. 
276. 


277. 


278. 


279. 
280. 


Effeet of judgment against executor. 

Setoff in action against executor. 

Setoff must be pleaded. 

Judgment for balance only. 

No judgment for balance if contract 
shall have been assigned. 

What may be set forth in answer. 

Defendant may demur to one or more 
causes and answer the residue. 

Answer may be stricken, when. 

Plaintiff may demur to answer, when 
—Reply. 

When plaintiff may reply—Contents 

of. 

Judgment for failure to plead to new 
matter. 

Demurrer or motion to reply. 

Court rules fixing times for pleading. 


Char. 1] 


RULES OF DECISION AND CONSTRUCTION, 


$ 143 


CHAPTER VIIL—VERIFICATION OF PLEADINGS. 


281. Subscription and verification of plead- 
ings. 


282. When verification may be omitted. 
283. Pleadings are not proof on trial, 


CHAPTER IX.—GENERAL RULES OF PLEADING. 


. Pleading written instruments and ac- 
counts—Bill of particulars. 

5. Pleadings liberally construed. 

j. Irrelevant, redundant and indefinite 
matter, how objected to. 

. Judgments of inferior courts, 
pleaded. . 

. Conditions precedent, how pleaded. 

. Private statutes, how pleaded. 

. Existence of city or town, 
pleaded. 


how 


how 


291. 
292, 
293. 
294. 


Ordinances, how pleaded. 

Libel or slander, how pleaded. 

Answers in justification and mitigation. 

Falsely charging certain crime, action- 
able. 

Answersin actions to recover property 
distrained. 

Joinder of causes of action. 

Material allegations not controverted 
admitted, except in reply. 

Material allegations defined, 


295. 


296. 
297. 


298. 


CHAPTER X.—MISTAKES AND AMENDMENTS. 


. Variance, when material, 

. Immaterial variance, effect of. 

. Failure of proof. 

. Variance in action to recover personal 
property. 

. Amendments, allowance of, 


304. Amendments, how made. 

305. Informal pleadings, stricken out— 
Amendment of. 

806. Defendant designated by fictitious 
name, when. 

307. Harmless errors disregarded. 

308. Supplemental pleadings, when allowed. 


CHAPTER L 
RULES OF DECISION AND CONSTRUCTION. 


§ 143. 


(4783.) Common Law, How Far Prevails. 


The common law, so far as it is not inconsistent with the constitution and 
laws of the United States, or of the state of Washington, nor incompatible 
with the institutions and condition of society in this state, shall be the rule 


of decision in all the courts of this state. 


L. '91, p. 31, §1;2 H. C., $ 108.] 


(Cf. L. *63, p. 88, $ 1; Cd. ’81, § 1; 


Common-law offenses: See infra, §§ 2299, 2723. 


Cited in 3 Wash, 226; 14 Wash, 78; 17 
Wash. 251; 19 Wash. 252; 23 Wash. 355; 
29 Wash. 638; 30 Wash. 279; 33 Wash. 388. 

The statute. of frauds and of 13th 
Elizabeth are in force in this state by 
virtue of this section: Wagner v. Law, 3 
Wash. 502; Bates v. Drake, 28 Wash. 447; 
Richards v. Redelsheimer, 36 Wash. 325. 

What is meant by this section is, that 
where there are no governing provisions 
of the written laws, the courts of this 
state are to endeavor to administer justice 
according to the promptings of reason and 
common sense, which are the cardinal 
principles of the common law; but not 
that the decisiong of the English courts 
are to be taken blindly and without inquiry 
as to their reasoning and application to 
the circumstances: Sayward v. Carlson, 1 
Wash. 29, 40, 41; Lane v. Spokane Falls & 
N. R Co., 21 Wash. 119. 
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The phrase “laws of the United States,” 
as used in the organic act, does not relate 
simply to statute law, but embraces all 
other rules of propriety and conduct in 
which the supreme power exhibits, and 
according to which it exerts its govern- 
mental force. “Laws of the territory” 
means the laws which the territory, con- 
sidered as a political power subordinate to 
the general government, has authority to 
administer: Phelps v. S. S. City of Panama, 
1 W. T. 519, 525. 

The statutory action for the possession 
of real property is the common-law action 
of ejectment, with the added incident of 
the determination of title, and the de- 
parture of allowing action against one not 
in possession, but claiming an interest or 
title to the land: Smith v. Wingard, 3 W. 
T. 291, 298, 


§ 144 


The rule of the common law that the 
flow of surface water from premises of an 
upper proprictor to those of a lower may 
not be obstructed or diverted to his dam- 
age is in force in this state: Cass v. Dicks, 
14 Wash. 75, 78. 


$ 144. 
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The common law of Fngland was ex- 
pressly adopted by the first legislature of 
the territory of Washington and applies in 
all its original rigor in this state: State 
v. Williams, 18 Wash. 47. 


(4784.) Laws to be Liberally Construed. 


The provisions of this code shall be liberally construed. and shall not be 


limited by any rule of strict construction. 


[C£. L. ’54, p. 221, $ 504; Cd. ’81, 


$$ 758, 1686; L. 91, p. 40, $ 1; 2 H. C., $ 1707.] 
See infra, $ 285, pleadings to be liberally construed. 


See infra, § 677, in cases of attachment. 


See infra, È 1208, 1209, in cases of statutory liens. 


See infra, 


1147, in cases of mechanic’s liens. 


Construction of criminal laws: See infra, § 2298. 


General rules of construction—A ppli- 
cation—Principles of construction: See 2 
Remington’s Digest, p. 2628, §§ 53, 54; 
Bloomer v. Todd, 3 W. T. 599; Coleman v. 
Yesler, 1 W. T. 591; Armour & Co. v. 
Western Const. Co., 36 Wash. 529; Town- 
send Gas etc. Co. v. Hill, 24 Wash. 469; 
State ex rel. Improvement Co. v. Bridges, 
19 Wash. 431. 

Judicial authority and duty: See 2 Rem- 
ington’s Digest, p. 2628, § 55; Spokane & 
Eastern Trust Co. v. Lavigne, 14 Wash. 
681; State ex rel. Calderwood v. Schomber, 
23 Wash. 573; Smith v. Seattle, 25 Wash. 
300; State v. Vance, 29 Wash. 435; State 
ex rel. Campbell v. Superior Court, 25 
Wash. 271. 

Intention of legislature—Meaning of lan- 
guage: See 2 Remington’s Digest, pp. 2628, 
2629, §§ 56-59; Bloomer v, Todd, 3 W. T. 
599; Northern Pac. R. Co. v. Haas, 2 Wash, 
376; Olympia Water Works v. Thurston 
County, 14 Wash. 268; State ex rel. Cham- 
berlain v. Daniel, 17 Wash. 111; Palmer v. 
Laberee, 23 Wash. 409; Dennis v. Moses, 
‘18 Wash. 537; Point Roberts Fishing Co. 
v. George & Barker Co., 28 Wash. 200; 
State ex rel. McKenzie v. Forrest, 11 
Wash. 227; Knipe v. Austin, 13 Wash. 189; 
Townsend Gas & Elec. Co. v. Hill, 24 
Wash. 469; Farwell v. Seattle, 43 Wash. 
141; Scouten v. Whateom, 33 Wash. 273. 

Statute as a whole and intrinsic aids to 
construction: See 2 Remington’s Digest, pp. 
2629, 2630, §§ 60-64; Davidson v. Carson, 
1 W. T. 307; Mead v. French, 4 Wash. 11; 
State v. McArthur, 5 Wash. 558; State ex 
rel. Chamberlain v. Daniel, 17 Wash. 111; 
New Whatcom v. Roeder, 22 Wash. 570; 
Bloomer v. Todd, 3 W. T. 599; Dennis v. 
Moses, 18 Wash. 537; Barto v. Stewart, 21 
Wash. 605; Littell & Smythe Mfg. Co. v. 
Miller, 3 Wash. 480; McKnight v. Mce- 
Donald, 34 Wash. 98; Mills v. Thurston 
County, 16 Wash. 378; State ex rel. Swan 
v. Taylor, 21 Wash. 672; State v. Hall, 24 
Wash, 255; State ex rel. Zenner v. Graham, 
34 Wash. 81. 

Extrinsie aids to construction: See 2 
Remington’s Digest, pp. 2630, 2631, 88 64, 
71; State v. Sharpless, 31 Wash. 191; How- 
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lett v. Cheetham, 17 Wash. 626; Scouten v. 
Whateom, 33 Wash. 273; State ex rel. 
Chamberlain v. Daniel, 17 Wash. 111; Me- 
Sorley v. Hill, 2 Wash. 638; Keane v. 
Brygger, 3 Wash, 338; Spokane € Eastern 
Trust Co. v. Young, 19 Wash, 122; Hicks 
v. King, 21 Wash. 567; Semon v. Callvert, 
27 Wash. 679; Graves v. Seattle, 8 Wash. 
248; State ex rel. Heaton v. Beman, 15 
Wash. 24. 

Construction with reference to other 


statutes: Sce 2 Remington’s Digest, pp. 


2630, 2631, §§ 69-71; New Whatcom v. 
Roeder, 22 Wash. 570; Newman v. North 
Yakima, 7 Wash. 220; Ford v. Durie, 8 
Wash. 87; School Dist. v. Fairchild, 10 
Wash. 198; State ex rel. Smith v. Parker, 
12 Wash. 635; Chelan County v. Navarre, 
38 Wash. 684; State v. Sharpless, 31 Wash. 
191; Davidson v. Carson, 1 W. T. 307; 
State ex rel. Malony v. Spike, 19 Wash. 652. 

Construction of statutes adopted from 
other states or countries: See 2 Reming- 
ton’s Digest, P 2631, § 72; Spokane Lum- 
ber Co v. McChesney, 1 Wash. 609; Brown 
v. Seattle, 5 Wash. 35. 

Construction as mandatory or directory: 
See 2 Remington’s Digest, p. 2632, § 73; 
Tolmie v. Dean, 1 W. T. 46; Seattle & 
Montana Ry. Co. v. O'Meara, 4 Wash. 17. 

Provisos, exceptions and saving clauses— 
Codes: See 2 Remington’s Digest, p. 2632, 
§§ 74, 75; Germond v. Tacoma, 6 Wash. 
365; State v. Wilson, 9 Wash. 218; State 
ex rel. Chamberlain v. Daniel, 17 Wash. 
111; Sackman v. Thomas, 23 Wash. 660; 
Nathan v. Spokane County, 35 Wash. 26; 
Marston v. Humes, 3 Wash. 267; Littell v. 
Smyth Mfg. Co. v. Miller, 3 Wash. 480. 

Liberal or strict construction as affected 
by nature of act: See 2 Remington’s Di- 
gest, p. 2632, 88 76, 77; Hays v. Miller, 
1 W. T. 143; Smith v. United States, 1 W. 
T. 262; Seott v, Patterson, 1 Wash. 487; 
Thurston County v. Sisters of Charity, 14 
Wash. 264; Seattle v. Fidelity Trust Co., 
22 Wash. 154; State ex rel. Atty. Gen. v. 
Superior Court, 36 Wash. 381; State ex rel. 
Wyman, Partridge € Co. v. Superior Court, 
40 Wash. 443; United States, Use ete. v. 
Aetna Indemnity Co., 40 Wash. 87; Me- 


Char. 1] 


Carty v. State, 1 Wash. 377; Hathaway v. 
McDonald, 27 Wash. 659. 

Time of taking effect: See 2 Remington's 
Digest, p. 2633, §§ 78-81; State ex rel. 
Stratton v. Rogers, 24 Wash. 417; In re 
Boyce, 25 Wash. 612; Leschi v. Washington 
Territory, 1 W. T. 13; Boyer v. Fowler, 
1 W. T. 101. 

Retroactive operation — Express pro- 
visions—Retrospective construction: See 2 
Remington’s Digest, pp. 2633, 2634, $$ 82, 
S3; State ex rel. Savings Union v. Whittle- 
sey, 17 Wash. 447; Garrison v. Cheeney, 1 
W. T. 489; Fowler v. Fairchild, 3 Wash. 
747; Heilig v. City Council of Puyallup, 
7 Wash. 29; Herrick v. Neisz, 16 Wash. 74; 
New Whatcom v. Roeder, 22 Wash. 570; 
Rogers v. Trumbull, 32 Wash. 211. 

Remedial statutes and statutes impairing 
vested rights: See 2 Remington’s Digest, 
p 2634, S 84, 85; Investment Co. v. Ham- 

ach, 37 Wash. 629; Barton v. Wickizer, 41 
Wash, 293; In re Heilbron's Estate, 14 
Wash. 536; Clay v. Selah Valley Irr. Co., 
14 Wash. 543; Herrick v. Niesz, 16 Wash. 
74; Hale v. Stenger, 22 Wash. 516. 

Statutes relating to remedies and pro- 
cedure and curative statutes: See 2 Rem- 
ington's Digest, p. 2635, $$ 86, 87; Marston 
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v. Humes, 3 Wash. 267; Ford v. Durie, 8 
Wash. 87; Heilig v. City Council of Puyal- 
lup, 7 Wash. 29; Ward v. Huggins, 7 
Wash. 617; Oliver v. Lewis, 9 Wash. 572; 
Bowman v. Calfax, 17 Wash. 344; Scattle 
v. De Wolfe, 17 Wash. 349; Swinburne v. 
Mills, 17 Wash. 611; Holmes & Bull Furn, 
Co. v. Hedges, 13 Wash. 696; Karasek v. 
Peier, 22 Wash. 419. 

Repealing acts: See 2 Remington's Di- 
gest, p. Ss 88-91; Garneau v. Port 
Blakely Mill „8 Wash 467; State v. 
Oliver, 12 Wash. 547; State v. Allen, 14 
Wash. 103; Leschi v. Territory, 1 W. T. 
13; Corbett v. Washington Territory, 1 W. 
T. 431; Ewing v. Van Wagenon, 6 Wash. 
39; Wintermute v. Carner, 8 Wash. 585; 
Wooding v. Puget Sound National Bank, 
11 Wash. 527; MeQuesten v. Morrill, 12 
Wash. 335; Woodham v. Anderson, 32. 
Wash. 500; Hopkins v. Jamieson-Dixon 
Mill Co., 11 Wash. 308; Brookman v. State 
Ins. Co., 15 Wash. 29; Woodward v. Tay- 
lor, 33 Wash. 1. 

Prospective construction of retrospective 
laws: See 2 Remington's Digest, p. 2637, 
$ 92; Mann v. Young, 1 W. T. 454; Heilig 
v. City Council of Puyallup, 7 Wash, 29. 


The provisions of a statute, so far as they are substantially the same as 
those of a statute existing at the time of their enactment, must be construed 


as continuations thereof. 
C., $ 1708.] 


(Cf. Cd. ’81, $$ 761, 1681; L. ’91, p. 40,81; 2 H. 


Criminal laws, as continuations of former acts: See infra, $ 2300. 


The following sections relating to con- 
struction of statutes appear in the Code of 
1881: “Sec. 760. No action or proceeding 
commenced before this code takes effect, 
and no right accrued, is affected by its pro- 
visions; but the proceedings therein must 
conform to the requirements of this code 
as far as applicable.” See, also, Id., § 1682; 
Abb. R. P. S., p. 265. 

“Sec. 762. No statute law, or rule, is 
continued in force because it is consistent 
with the provisions of this code on the 
same subject; but in all cases provided for 
by this code, all statutes, laws and rules 
heretofore in force in this territory, whether 
consistent or not with the provisions of 
this code, unless expressly continued in 
force by it, are repealed and abrogated.” 
See, also, Id., § 1684; Abb. R. P. S., pp. 
265-267. 

“Sec. 763. This repeal, or abrogation, 
does not revive any former law heretofore 
repealed, nor does it affect any rights al- 
ready existing or accrued, or any action 
or proceeding already taken, except as in 
this code provided; nor does it affect any 
private statute not expressly repealed.” 
See, also, Id., $ 1685; Abb. R. P. S., pp. 
266, 267. 
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“Sec. 1683. When a limitation, or period 
of time prescribed in any existing statute 
for acquiring a right or barring a remedy 
has begun to run before this code takes 
effect, and the same or any other limita- 
tion is prescribed in this code, the time 
which is run shall be deemed part of the 
time prescribed as such limitation.” Abb. 
R. P. S., p. 267; $ 133a, 2 H. C. 


For construction of this last section see 
Baer v. Choir, 7 Wash. 631. Sce, also, 
Stetson-Post Mill Co. v. Brown, 21 Wash. 
619. 


And in the Laws of 1890, page 94, § 1, 
the following construction of the term 
“territory” is authorized: 


“Sec. 1. Wherever in the laws now in 
force in the state of Washington or in the 
laws of the territory of Washington as 
continued in force by virtue of the acts 
of Congress, as under the operations and 
provisions of the constitution of this state, 
the words territory and territory of Wash- 
ington shall be used, the same shall be 
construed to mean state and state of 
Washington”: See In re Rafferty, 1 Wash, 
382. 


$8 146-150 
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(4786.) Word ‘‘Person’’ Defined. 


The term ‘‘person’’ may be construed to include the United States, this 
state, or any state or territory, or any public or private corporation, as well as 


an individual. 
L. '91, p. 40, § 1; 2 H. C., § 1709.] 


[Cf. L. ’54, p. 99, $ 134; L. °57, p. 46; Cd. '81, $$ 756, 964; 


This section and § 148, infra, were enacted as a part of the criminal code as well 
as of the civil code: See Code 1881, §§ 964, 965. 

See infra, §§ 2011, 2303, term “person” defined. 
` See infra, $ 1208, construction in lien cases, 


Cited in 6 Wash. 137. 

While the term “person” may, under 
this section, be construed to include a 
private corporation, the term “any two or 
more persons,” used in § 3679, infra, should 
not be so construed: Denny Hotel Co. v. 
Schram, 6 Wash. 134, 137. Held in Nyman 
v. Berry, 3 Wash. 734, that an insolvent cor- 


§ 147. 


poration does not come within the pro- 
visions of the insolvent debtor’s law. See, 
also, Barnes v. Flummerfelt, 21 Wash. 
498, 500; West Coast Mfg. & Inv. Co. v. 
West Coast Imp. Co.,-25 Wash. 627, 642; 
State ex rel. Atty. Gen. v. Seattle Gas 
& Elec. Co., 28 Wash. 488, 493; State v. 
Packenham, 40 Wash. 403, 406. 


(4787.) Term ‘‘Officer’’ Defined. 


Whenever any term indicating an officer is used it shall be construed, 
when required, to mean any person authorized by law to discharge the duties 


of such officer. 


[L. '54, p. 221, $ 501; Cd. ’81, $ 755; 2 H. C., $ 1710.] 


A road supervisor is not an “officer”: See State ex rel. Grifith v. Newland, 37 


Wash. 428, 431. 


§ 148. 


(4788.) Words Importing Number and Gender, How Construed. 


Words importing the singular number may also be applied to the plural 
of persons and things; words importing the plural may be applied to the 
singular; and words importing the masculine gender may be extended to 


females also. 


[Cf. L. "54, p. 99, $ 135; Id., p. 221, § 502; L. *57, p. 45, $ 1; 


Cd. '81, $8 756, 965; L. '91, p. 40, § 1; 2 H. C., § 1711.] 


See note to § 146, supra. 


See intra, § 1208, construction in lien cases, 


Cited in 20 Wash, 523. 


$ 149. (4789.) 


Word ‘‘Month’’ Defined. 


The word ‘‘month’’ or ‘‘months,’’ whenever the same occurs in the stat- 
utes of this state now in force, or in statutes hereinafter enacted, or in any 
contract made in this state, shall be taken and construed to mean “calendar 


month.’’ 


It was intimated in Hale v. Finch, 1 W. 
T. 517, that when in the statute the word 
“month” is used a lunar month is meant, 


§ 150. 


(4790.) Computation of Time. 


IL. °77, p. 333; Cd. ’81, 8 759; L. '91, p. 40, § 1; 2 H. C., $ 1712.] 


unless the contrary is indicated. The 
above section was, however, enacted subse- 
quent to this ruling, 


The time within which an act is to be done, as herein provided, shall be 
computed by excluding the first day and including the last, unless the last 


day is a holiday or Sunday, and then it is also excluded. 


[C£. L. ’54, p. 219, 


$ 486; Cd. '81, $ 743; L. ’88, p. 32, $ 1; 2 H. C., $ 794.] 


See infra, $ 252, computation of time for service of notice. 


Cited in 7 Wash. 537; 18 Wash. 263; 
40 Wash. 40. 

See 2 Remington’s Digest, pp. 2720-2722, 

A notice of application to settle a state- 
ment of facts on appeal served May 20th, 
to be heard May 31st, when May 30th was 
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a legal holiday, is a full ten days’ notice 
exclusive of May 30th, and is sufficient: 
Thompson v. Huron L. Co., 5 Wash. 527. 
See, also, State ex rel. Bickford v. Benson, 
21 Wash. 365; Spokane & Idaho Lumber 
Co. v. Stanley, 25 Wash. 653; Perkins v. 
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Jennings, 27 Wash. 145. Excluding Sun- 
day or nonjudicial day: See Martin v. 
Sunset Telephone & Telegraph Co., 18 
Wash, 260; Perkins v. Jennings, supra; 


FORMS OF ACTIONS. 


§§ 151-153 


Kubillus v. Ewert, 40 Wash. 38. Fractions 
of day not noticed: Sce Goetzinger v. 
Rosenfeld, 16 Wash, 392; Perkins v. Jen- 
nings, supra. 


§ 151. Adoption of Ballinger’s Code. 

The compilation arranged by R. A. Ballinger and known as Ballinger’s 
Annotated Codes and Statutes of Washington, two volumes, is hereby adopted 
as an official compilation of existing statutes of the state, up to and including 
the year 1897, but of no greater authority than all other existing official com- 
pilations or session laws of the state. [L. ’99, p. 109, $ 1.] 


§ 152. Amendments to Code. 

It shall be proper for the legislature in amending or repealing existing 
statutes, and for the courts in referring to existing statutes, to refer to or 
cite Ballinger’s Annotated Codes and Statutes of Washington, containing 


such law. [L. ’99, p. 110, $ 2.] 
CHAPTER IT. 
FORMS OF ACTIONS, 
8 153. (4793.) Only One Form of Action. 


There shall be in this state hereafter but one form of action for the 
enforcement or protection of private rights and the redress of private wrongs, 
which shall be called a civil action. [L. ’54, p. 131, $ 1; L. ’60, p. 5, § 1; 


L. "71, p. 3, §1; L. "73, p. 4, § 2; Cd. ’81, § 2; 2 H. C., $ 109] 


See infra, § 255, forms of pleading. 


See infra, § 296, what causes may be united. 


Cited in 1 Wash. 193; 3 Wash. 587; 11 
Wash. 664; 18 Wash. 100; 23 Wash. 576; 
an Wash, 329; 27 Wash. 396; 28 Wash. 

210; 30 Wash. 76; 40 Wash. 454; 46 
W eh 114, 115; 47 Wash, 479. 

See 1 Remington’s Digest, pp. 30-32, §§ 
8-18. 

Section 2 of the Practice Act of 1869 
(Laws 1869, p. 3, 1) was amended in 
1871 (Laws 1871, p. 3, $ 1) so as to revive 
the distinetion between actions at law and 
suits in chancery to the extent of adopting 
the laws of the United States and the 
chancery rules of the United States courts, 
as the law and practice in the territorial 
courts in equity causes, with slight modi- 
fications: Garrison v. Cheeney, 1 W. T. 
459; but the present rule was restored by 
the Laws of 1873. The courts recognize 
natural inherent distinctions not recog- 
nized by law: Overlock v. Shinn, 28 Wash. 
205. There is a distinction between law 
and equity, although difference in forms 
are abolished: Barto v. Seattle ete. R. Co 
28 Wash, 179. 

Under the code system of pleading, the 
technical learning of the common-law 
pleader is of little value: Puget Sound Iron 
Co. v. Worthington, 2 W. T. 472. While 
under the, code system few common-law 
forms of pleading may be demurrable, 
most are obnoxious to motions, and none 

Rem. Wash. Code, Vol. I.—14 


9 


209 


are so concise as our practice act contem- 
plates: Renton v. St. Louis, 1 W. T. 215. 
Pleadings under the code are not subjected 
to the rules of the old system of pleadings: 
Newburg v. Farmer, 1 W, T. 182. 

The respective jurisdietions of law and 
equity have not been changed by the re- 
formed procedure, except to allow legal 
and equitable causes of action to be joined 
in the same complaint, without affecting 
the allegations in either necessary to con- 
stitute a cause of action: Thompson v. 
Caton, 3 W. T. 31, 36. An action at law 
is maintainable upon an equitable assign- 
ment: Dickerson v. Spokane, 26 Wash. 292; 
Barto v. Seattle ete. R. Co., supra. 

The fictions of the common law are 
abolished and presumptions are not to be 
pleaded as facts, but the facts themselves 
must be stated: Distler v. Dabney, 3 Wasb. 
200, 203. But it is error to compel the 
trial of a cause as an action at law, when 
both the complaint and answer invoke the 
equity powers of the court: Distler v. Dab- 
nev, 7 Wash. 431. 

Although an action may be commenced 
as an cquitable one, yet, when there is 
nothing to give equity jurisdiction the 
court may still permit it to be tried as an 
action at law, if defendant is not thereby 
prevented from having a fair trial: Surber 
v. Kittinger, 6 Wash. 240; sce, also, Knox 


$$ 154, 155 


v. Bard, 7 Wash, 41. And equitable relief 
is given in actions at law: Young v. 
Stampfler, 27 Wash. 350; Goupille v. 
Chaput, 43 Wash. 702. The name given to 
an action is immaterial: Watson v. Glover, 
21 Wash. 677; Dormitzer v. German- 
American Sav, etc. Soc., 23 Wash. 132; 
Dunlap v. Rauch, 24 Wash. 620. 

Receivers may be appointed by the court 
whether sitting as a court of law or chan- 
cery, and liens and mortgages are fore- 
closed in equity because of the relief 
sought being of an equitable nature, and 
the principle is not affected by the re- 
quirement that there shall be but one form 
of action: Washington Jron Co. v. Jenson, 3 
Wash. 584, 590. But courts of equity have 
no jurisdiction to collect a tax or to ap- 
point a receiver for that purpose: Pierce 
County v. Merrill, 19 Wash. 175. The test 
by which to determine whether an action 
is properly brought in equity is whether 
the relief sought is of an equitable nature: 
Washington Iron Co. v. Jenson, supra. The 
intention of the code is to abolish distinc- 
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tions between legal and equitable actions, 
but it is not within the spirit of the code 
to dismiss an action for damages, if the 
facts alleged show that a party is entitled 
to any equitable relief: Browder v. Phin- 
ney, 30 Wash, 74. Under this section an 
action may be maintained for both legnl 
and equitable relief: Durga v. Lincoln 
Creek Lumber Co., 47 Wash. 477. 

An action by a judgment creditor to 
quiet title, in which the complaint alleges 
a conveyance in fraud of creditors and the 
purchase of the property by plaintiff on 
execution sale, should not be dismissed 
for error in the form of action, in that the 
complaint failed to allege that the plaintiff 
was in possession, or that the land was 
vacant and unoccupied, but alleged the de- 
fendants to be in possession by the re- 
ceipt of rents; sinee the code abolishes 
all distinctions in the forms of action, and 
the court may give the relief sought where 
the facts stated show the party entitled 
thereto: Brown v. Baldwin, 46 Wash. 106. 


Parties, How Designated. 


The party commencing the action shall be known as the plaintiff. and 


the opposite party the defendant. 
§ 110.] 


Cited in 35 Wash. 137. 


[L. ’54, p. 131, $ 2; Cd. ’81, $ 3; 2 H. C., 


CHAPTER III. 
LIMITATION OF ACTIONS. 


§ 155. (4796.) Limitations Prescribed—Objections, How Taken. 

Actions can only be commenced within the periods herein prescribed 
after the cause of action shall have accrued, except when in special cases a 
different limitation is prescribed by statute; but the objection that the action 
was not commenced within the time limited can only be taken by answer or 
demurrer. [Cf. L. ’54, p. 362, $ 1; L. ’60, p. 289, $ 1; L. ’63, p. 85, $ 16; L. 
"69, p. 8, § 25; L. "73, p. 8, $ 25; Cd. ’81, $ 25; L. ’85, p. 74, $ 1; L. ’91, p. 90, 
§1;2H.C., §111.] 


See infra, § 259, grounds of demurrer. 

See infra, § 890, limitations against the state, 

See infra, § 1477, limitations on claims against estates. 

See infra, § 2005 et seq., limitations of criminal actions. 

Section 133a, 2 Hill’s Code (§§ 1294, 1683, Cd. 1881), being of a temporary nature 
and obsolete, is omitted. See note to $ 145, supra, where this section is given in full. 
See, also, Packscher v. Fuller, 6 Wash. 534; Baer v. Choir, 7 Wash. 631, decided there- 
under. 


Cited in 7 Wash. 86; 12 Wash. 669; 25 
Wash. 388; 26 Wash. 423, 467, 487; 27 
Wash. 151, 595; 28 Wash. 538; 34 Wash. 
569; 41 Wash. 611; 42 Wash. 453. 

See 2 Remington's Digest, pp. 1723- 
1745. 

Under the weight of authority the stat- 
ute of limitations is not now, at least, 
generally regarded as an unconscionable 
defense: Morgan v. Morgan, 10 Wash. 99, 
194, See, also, Deering v. Holcomb, 26 But the statute, as a defense, must 
Wash. 588; Liberman v. Gurensky, 27 Wash. be clearly established, as it is not such 
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410. The statute is not to be viewed with 
disfavor: MeClaine v, Fairchild, 23 Wash. 
158, See, also, Thomas v. Price, 33 Wash. 
459; Peterson v. Philadelphia Mtg. ete. 
Co., 33 Wash. 464. 

It is a statute of repose: Wickham v. 
Sprague, 18 Wash. 466; Bettman v. Cow- 
ley, 19 Wash, 207; Northern Pacific R. Co. 
v. Ely, 25 Wash. 384; Northern Pacific R. 
Co. v. Hasse, 28 Wash. 353. 
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@ meritorious defense that either the law 
or the facts should be strained in aid of 
it: Bowman v. Colfax, 17 Wash. 344; Port 
Townsend v. Eisenbeis, 28 Wash. 533. 


If it appear from the face of the com- 
plaint that the statute of limitations has 
run against the demand pleaded, advan- 
tage thereof may be taken by demurrer: 
Wilt v. Buchtel, 2 W. T. 417; Weber v. 
Yancey, 7 Wash. 84; Ritchie v. Carpenter, 
2 Wash. 512, 524. And by § 259, subd. 
7, infra, it is now necessary to raise the 
question by demurrer where the bar ap- 
pears upon the face of the complaint, oth- 
erwise it will be treated as waived. Or 
bv answer if defect does not clearly ap- 
pear on face of complaint: Damon v. 
Leque, 17 Wash. 573. 

But a demurrer for want of sufficient 
facts does not present the objection that 
it appears on face of complaint that ac- 
tion is barred by the statute of limita- 
tion: Joergenson v. Joergenson, 28 Wash. 
417. See, also, Hays v. Peavey, 43 Wash. 
163; Board of Church Erec. Fund ete. 
v. First Presbyterian Church, 19 Wash. 
455. But sce Roche v. Spokane, 22 Wash. 
121. ' 

When the defendants have failed to set 
up the statute of limitations in the lower 
court, the objection will not be enter- 
tained in the appellate court: Mudgett v. 
Clav, 5 Wash. 103, 112; Herrick v. Niesz, 
16 Wash. 74; and will not be allowed on 
retrial after a reversal on appeal: Bay 
View Brewing Co. v. Grubb, 31 Wash. 34. 
But see Peterson v. Dillon, 27 Wash. 78. 

Under § 265 infra, if a counterclaim be 
not barred by the statute of limitations 
at the commencement of the action in 
which it is pleaded, it does not become so 
afterward during the pendency of that 
action: Shelton v. Conant, 10 Wash. 193. 

If the nature of the answer and the 
proof thereunder clearly indicate that it 
was intended to plead a three years’ stat- 
ute as a bar, and by mistake two years 
had been specified instead, it is not error 
to allow an amendment correcting the 
same: Morgan v. Morgan, 10 Wash. 99. 
See, also, Kinkhead v. Holmes & Bull 
Furniture Co., 24 Wash. 216. 

If a defendant wishes to avail himself 
of the fact of nonresidence, he must al- 
lege it affirmatively in his answer: Lake 
v. Steinbach, 5 Wash. 654, 664. See, also, 
Gleason v. Hawkins, 32 Wash, 464. 

Limitation laws will not be given a 
retroactive effect, unless it appears that 
such was clearly the legislative intention: 
Moore v. Brownfield, 7 Wash. 23, 25; Gil- 
lette v. Hibbard, 3 Mont. 412. See, also, 
State v. Aberdeen, 34 Wash. 61; Seattle 
v. De Wolfe, 17 Wash. 349; Bowman v. 
Colfax, 17 Wash. 314; State ex rel. He- 
men v. Ballard, 16 Wash. 418; Young v. 
Tacoma, 31 Wash. 153. 

If the legislature reduces the period of 
limitation for the eommencement of an 
action, rights already accrued are not 
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barred until the lapse of the full statutory 
period: Moore v. Brownfield, supra; see, 
also, Raymond v. Morrison, 9 Wash. 156. 


Time for commencing an action relates 
to the remedy only, and may be abridged 
if a reasonable time is allowed for com- 
mencing actions upon pre-existing causes: 
Bettman v. Cowley, 19 Wash. 207. 


If the period of limitation is reduced 
by statute from twenty to ten years, the 
limitation does not begin to run as to 
accrued actions until the taking effect of 
the new law, unless the legislative intent 
to give it a retroactive effect clearly ap- 
pears: Moore v. Brownfield, supra; Scurry 
v, Seattle, 8 Wash. 278; see Raymond v. 
Morrison, supra. 


When the statute begins to run in cases 
of fraud: See Morgan -v. Morgan, supra. 

The statute of limitations, embodied in 
this chapter, is not controlled or affected 
by §§ 1294, 1683, Code of 1881, providing 
that “when a limitation or period of time 
prescribed in any existing statute for ac- 
quiring a right or barring a remedy has 
begun to run before this code takes ef- 
fect, and the same or any limitation is 
prescribed in this code, the time which 
has already run shall be deemed to be 
part of the time prescribed as such limita- 
tion by this code,” as such sections were 
parts of laws on special subjects enacted 
in 1881, and were not embraced in the 


civil practice act of that year: Baer v. 
Choir, 7 Wash. 631. 

Actions against sureties: See 2 Rem- 
ington’s Digest, p. 2351, 52: Spokane 


County v. Prescott, 19 Wash. 418; Bassett 
v. Thrall, 21 Wash. 231; Beebe vV. Red- 
ward, 35 Wash. 615; Denny v. Spurr, 38 
Wash. 347; Pacific Bridge Co. v. U. S. 
Fidelity ete. Co., 33 Wash. 47; Bennett 
v. Thorne, 36 Wash. 253; Henry v. Aetna 
Indemnity Co., 36 Wash. 553. 

Failure to pay an installment of interest, 
under a clause authorizing the payee to de- 
clare the whole debt due does not start the 
running of the statute of limitations: 
Weinberg v. Naher, 51 Wash. 591. 


LIMITATION AS AGAINST STATE 
OR MUNICIPALITY.—Adverse posses- 
sion of county or city streets does not 
run against the publie: West Seattle v. 
West Seattle Land & Imp. Co., 38 Wash. 
359; Rapp v. Stratton, 41 Wash. 263. 
See, also, Northern Pacific R. Co. v. Ely, 
25 Wash. 384; Port Townsend v. Eisen- 
bach, 28 Wash. 533. Estoppel to rely on 
limitation: See Denny v. Palmer, 26 Wash. 
469. 

Under the provisions of the charter of 
the city of Port Townsend in regard to 
taxes levied in said city, the general stat- 
ute of limitations for the commencement 
of actions has no application to a suit to 
foreclose a tax lien: Port Townsend v. 
Trumbull, 40 Wash. 386. It seems that 
the statute should commence to run from 
the time the action could have been per- 


$ 156 

fected with reasonable diligence: Bow- 

man v. Colfax, 17 Wash. 344. 
COMPUTATION OF TIME: See 2 


Remington's Digest, pp. 1733-1742, §§ 28-66; 
Perkins v. Jennings, 27 Wash. 145. See, also, 
Spinning v. Pierce County, 20 Wash. 126; 
George v. Butler, 26 Wash. 456; Gove v. 
Tacoma, 26 Wash. 474; West Coast Imp. Co. 
v. West Coast Mfg. Co., 25 Wash. 628; Bank 
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v. Lucas, 2 Wash. 417; Hanna v. Kasson, 
26 Wash. 568; Sterrett v. Mining ete. Co., 30 
Wash. 164; Brigham-Hopkins Co. v. Gross, 
30 Wash. 277; Morrissey v. Faucett, 28 
Wash, 52; Sears v. Kilbourn, 28 Wash. 
194; First Nat. Bank v. Parker, 28 Wash. 
234; Potter v. Whatcom, 20 Wash. 589; 
State v. Lorenz, 22 Wash. 289; Raymond 
v. Boles, 26 Wash. 494. 


(4797.) Actions to be Commenced in Ten Years. 


The period prescribed in the preceding section for the commencement of 


actions shall be as follows :— 
Within ten years,— 


1. Actions for the recovery of real property, or for the recovery of the pos- 


session thereof; and no action shall be maintained for such recovery unless 
it appear that the plaintiff, his ancestor, predecessor, or grantor, was seised 
or possessed of the premises in question within ten years before the com- 


mencement of the action. 
$ 112; see ref. to $ 155, supra. ] 


[Cf. L. ’54, p. 363, $ 2; Cd. '81, $ 26; 2 H. C., 


See infra, § 165, and notes, actions not otherwise provided for. 

See infra, § 785 et seq., actions to recover real property. 

See infra, §§ 967-973, actions by and against executors and administrators, 
See infra, § 7906, actions on local assessments. 


Cited in 6 Wash. 536-538; 7 Wash. 25, 
C36; 8 Wash. 291; 10 Wash. 104; 25 
Wash, 388, 572; 27 Wash. 595; 28 Wash. 
359; 36 Wash. 216; 41 Wash, 281, 611; 
43 Wash. 672; 49 Wash. 334; 50 Wash. 
117. 

As to adverse possession of real prop- 
erty, see 1 Remington's Digest, pp. 44-90. 

Our statute of limitations is one of 
adverse possession, under which the right- 
ful owner of real estate is seised of the 
same, whether in actual possession thereof 
. or not, unless the same is in the actual 
adverse possession of another, and own- 
ership and seisin once shown will be pre- 
sumed to have continued until overcome 
by proof of adverse possession: Balch v. 
Smith, 4 Wash. 497, 499. 

Actual, uninterrupted and notorious pos- 
session, under claim of right, but without 
color of title, is sufficient to entitle the 
possessor to the benefit of the statute, and 
such possession need not be adverse as to 
all the world: Moore v. Brownfield, 7 
Wash, 23. As to adverse possession of 
part of railroad right of way, see North- 
ern Pacifie R. Co. v. Ely, 25 Wash. 384; 
Northern Pac. R. Co. v. Hasse, 28 Wash. 
333. 

Possession by grantee of land in a deed 
placed in escrow, but never delivered, and 
that of grantee’s agent, is possession of 
grantor for purposes of adverse posses- 
sion: MeAnliff v. Parker, 10 Wash. 141. 
But possession maintained by force does 
not constitute peaceable adverse posses- 
sion: Laurendeau v. Fugelli, 5 Wash. 6532. 
Possession under a contract forbidden by 
law, is not adverse, and does not entitle 
the possessor to the benefit of the statute: 
Lullene v. Garrison, 1 W. T. 557. Posses- 


212 


sion by adjoining land owners who had 
agreed as to division line: See Lindley 
v. Johnston, 42 Wash. 257. 

If title is claimed by adverse posses- 
sion, there is no question but that the pos- 
session must be adverse, and that the ad- 
verseness thereof is the essential ingre- 
dient that ripens into title; and that 
without tbat element the statute would 
not run. But there are certain facts which 
must be pleaded and proved to warrant 
the legal conclusion of adverse holding: 
Bellingham Bay L. Co. v. Dibble, 4 Wash. 
164. Not adverse if held under or sub- 
servient to higher title: Port Townsend 
v. Lewis, 34 Wash. 419. Possession must 
be under claim of right, and actual, open, 
notorious, continuous and under color of 
title: Blake v. Shriver, 27 Wash. 597; 
Yesler Estate v. Holmes, 39 Wash. 35; 
Lohse v. Burch, 42 Wash. 161. 

An allegation in a complaint that the 
ancestor of plaintiff died seised and pos- 
sessed of the premises is a sutlicient alle- 
gation of plaintiff's possession: Balch v. 
Smith, supra. 

Adverse possession may be established 
by proof that the premises in controversy 
were generally reputed in the community 
where situated to belong to the party set- 
ting up such claim of title: MeAuliff v. 
Parker, supra. And adverse possession 
for ten years subsequent to passage of 
Code of 1881 is sufficient to bar a recov- 
ery, although at the time the right of action 
acerued the limitation was twenty years: 
Me Auliff v. Parker, supra; citing Baer v. 
Choir, 7 Wash. 631. 

Adverse possession cannot be established 
by proof of a general understanding in the 
community that the property was reputed 


Cuap. III] 


to belong to the claimant or his gran- 
tors, in the absence of testimony showing 
that the claimant had ever exercised any 
acts of ownership over it: McInerney v. 
Beck, 10 Wash. 515. 

Although possession be held in subordi- 
nation to the title of the United States, it 
may be adverse to one claiming against 
the possession: Moore v. Brownfield, su- 
pra; Francoeur v. Newhouse, 43 Fed. Rep. 
230. 

Possession of a donation claim under & 
writing, purporting to be a quitelaim deed, 
executed before the expiration of the 
four years’ residence required by the do- 
nation act, is possession under a contract 
prohibited by law, and hence gives no 
color of title; such possession cannot be 
adverse, so as to entitle possessor to the 
benefit of the statute of limitations: Bul- 
lene v. Garrison, supra. 

Although a person may own a specific 
interest in a certain parcel of land, yet if 
he stands by at an administrator’s sale 
thereof and permits the whole tract to be 
sold as the property of decedent, and per- 
mits the purchaser to pay for and take 
possession of the land, improve it and pay 
taxes thereon under claim of absolute own- 
ership, and sets up no claim of interest 
during a period of fifteen years, he is es- 
topped from claiming ownership: Roeder 
v. Fouts, 5 Wash. 135. 

In order to bar an action for the recov- 
ery of real estate under this section, ad- 
verse possession must have been main- 
tained for a period of ten years subse- 
quent to the taking effect of the statute: 
Tacoma Bldg. etc. Assn, v. Clark, 8 Wash. 


§ 157. (4798.) Within Six Years. 
Within six years,— 
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289. See, also, Moore v. Brownfield, su- 
pra; Raymond v. Morrison, 9 Wash, 156; 
Weber v. Yancy, 7 Wash. 84. 

While a new statute of limitations takes 
effect upon pre-existing rights of action, 
and limits them, yet the full time allowed 
by the new statute should be available to 
the complainant: Baer v. Choir, 7 Wash. 
631, following Sohn v. Watterson, 17 
Wall. 596; see McAuliff v. Parker, supra; 
Packscher v. Fuller, 6 Wash. 534; distin- 
guished in Scurry v. Seattle, 8 Wash. 278. 
See, also, Bowman v. Colfax, 17 Wash. 


344; State ex rel. Hemen v. Ballard, 16 
Wash. 418; Young v. Tacoma, 31 Wash. 
153. 


An action to redeem real property sold 
under a decree of foreclosure of mortgage 
does not fall within this section, but un- 
der $ 165, infra: Parker v. Dacres, 2 W. 
T. 439. 

Adverse possession of real estate as a 
bar: Sce Long v. Eisenbeis, 23 Wash. 556; 
Krutz v. Isaacs, 25 Wash. 566; Northern 
Pac, R. Co. v. Ely, 25 Wash. 384; Lindley 
v. Johnston, 42 Wash. 257; Hyde v. Brit- 
ton, 41 Wash. 277; Ferrell v. Lord, 43 
Wash, 667; Slaght v. Northern Pac. R. 
Co., 39 Wash. 576; Thornley v. Andrews, 
40 Wash. 580; Chezum v. McBride, 21 
Wash, 558; Jones v. Herrick, 35 Wash. 
434; Brodack v. Morsbach, 38 Wash. 72. 
An action to quiet title on the ground cf 
fraud, not commenced until more than 
twenty years after discovery of the fraud, 
is barred by the statute of limitations: 
Carroll v. Hill Tract Improvement Co., 44 
Wash. 569. 


1. An action upon a judgment or decree of any court of the United States, 
or of any state or territory within the United States; 
2. An action upon a contract in writing, cr liability express or implied 


arising out of a written agreement; 


3. An action for the rents and profits or for the use and occupation of real 


estate. 
supra. | 


[L. ’54, p. 363, $ 3; Cd. '81, $ 27; 2 H. C., $ 113; see ref. to $ 155, 


See infra, $ 810 et seq., forcible entry and detainer. 


See infra, 


1432, limitation of actions against sureties on administrators’ bonds. 


See infra, § 1368, limitation upon letters of administration to bind decedent’s real estate. 


Cited in 1 Wash. 8; 7 Wash. 86; 19 
Wash. 419; 25 Wash. 401; 26 Wash. 418, 
419, 456, 467, 492, 500, 559; 27 Wash. 151, 
595; 28 Wash. 480; 32 Wash. 468, 486; 
34 Wash. 569; 41 Wash. 301, 302; 50 
Wash. 490; 51 Wash. 415. 

This section, subdivision 1, does not ap- 
ply to judgments rendered by courts of 
this state or of the late territory: Burns 
v. Conner, 1 Wash. 6. 

This section is applicable to domestic, as 
well as to foreign, judgments: Citizens’ 
National Bank of Crawfordsville v. Lucas, 
26 Wash. 417. 
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A statute of another state prohibiting 
action on a judgment obtained in one of 
its courts, unless leave of court is first ob- 
tained, affeets the remedy merely, and 
does not apply to an action on such judg- 
ment in a court of this state: Weber v. 
Yancey, 7 Wash. 84, 

The proceeding prescribed by the stat- 
ute to revive the lien of a judgment (§ 
459, infra) is not the commencement of 
an action, but only the mode which se- 
cures the frnits of an action already de- 
termined, and hence not controlled by this 
section; Burns v. Conner, supra. 
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An action on a bond for conveyance of 
realty, held barred in Wilt v. Buchtel, 1 
W. T. 417, 420. 

An agreement to convey land being an 
executory contract, the statute of limi- 
tations will not begin to run as a bar to 
action thereon until after a breach of the 


contract: Maitland v. Langa, 14 Wash. 
92, 
Where street railway franchises con- 


tained conditions whereby the company 
agreed to keep certain portions of streets 
in repair, and to save the city harmless 
from the payment of damages growing 
out of or in any way connected with the 
franchises, an action by the city to recover 
over the amount of a judgment for dam- 
ages caused by defects in the streets is not 
based upon the common-law liability 
making the city and the company joint 
tort feasors; and such action, therefore, 
will not be barred by the statute of lim- 
itations in two years, but the six-year or 
three-year. limitation for actions on con- 
tract applies: Seattle v. Northern Pac. R. 
Co., 47 Wash, 552. 

Where a city is indemnificd by provi- 
sions of a franchise from damages for de- 
fects in certain portions of the street, the 
statute of limitations does not begin to 
run upon the recovery of a judgment for 
damages against the city, where the cause 
was appealed, but only from the date of 
the aflirmance of the judgment in the su- 
preme court or perhaps from the date of 
its payment by the city: Seattle v. North- 
ern Pac. R. Co., 47 Wash. 552, 

An action to foreclose a mortgage must 
be commenced within six years after con- 
dition broken: Krutz v. Gardner, 25 Wash. 
306. See, also, Gleason v. Hawkins, 32 
Wash. 464. 

An action against the surety upon a 
promissory note is barred by the lapse of 
six vears after its maturity, where no 
payments have been made by the surety, 
and he has not ratified any payments by 
his principal: Bassett v. Thrall, 21 Wash. 
231. 

An action for contribution between co- 
sureties upon a promissory note is upon an 
implied liability arising out of an express 
contraet, and is controlled by this section: 
Caldwell v. Hurley, 41 Wash. 296, 

Upon the insolveney of a banking cor- 
poration and the appointment of a re- 
eeiver, the right of action on unpaid stock 
subscriptions is barred six years after in- 
solveney and the appointment of a re- 
eeiver: Bennett v. Thorne, 36 Wash. 255; 
Chilberg v.. Sicbenbaum, 41 Wash. 663. 

As to limitations under mortgages, see 
Northern Pac. R. Co. v. Ely, 25 Wash. 354; 
Krutz v. Gardner, 25 Wash. 396; Hanna 
v. Kasson, 26 Wash. 568; Catlin v. Mur- 
ray, 37 Wash. 164; Investment Securities 
Co, v. Adams, 37 Wash. 211. 

As to covenants of warranty, quiet en- 
jovment and for payment of taxes, see 
West Coast Mfg. ete. Co. v. West Coast 
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Imp. Co., 25 Wash. 627; Litchfield v. Cow- 
ley, 34 Wash. 566. 

On cause of action against surety, see 
Spokane County v. Prescott, 19 Wash. 418; 
Bennett v. Thorne, 36 Wash. 253; Pacific 
Bridge Co, v. United States Fidelity Co., 33 
Wash. 47. 

On instruments for payment of money, 
see Perkins v. Jennings, 27 Wash. 145; 
Joergenson v. Joergenson, 28 Wash. 477. 

A mortgage is a mere incident to the 
notes, and the right of action upon each 
note accrues as fast as it matures, and 
thereupon starts the running of the stat- 
ute as to such note: George v. Butler, 26 
Wash. 456. See, also, First Nat. Bank of 
Snohomish v. Parker, 28 Wash. 234; White 
v. Krutz, 37 Wash, 34. 

As to notice required to set the statute 
running, see Potter v. New Whatcom, 2 
Wash. 589; State v. Lorenz, 22 Wash. 239; 
McClaine v. Fairchild, 23 Wash. 758; 
Gove v. Tacoma, 34 Wash. 434; North- 
western Lumber Co. v. Aberdeen, 35 Wash. 
636; Hemen v. Ballard, 40 Wash. 81; 
Chilberg v. Siebenbaum, 41 Wash. 663. 

Where no administration upon the es- 
tate of a deceased person has been taken 
out within six years after his death, his 
real estate cannot, under § 1368, infra, be 
subject to a mortgage foreclosure, although 
no one appears to defend the action as 
to a portion of the title: Fuhrman v. 
Power, 43 Wash. 533. 

The limitation in this section against 
right of action upon contracts in writing 
after the expiration of six years, is not 
extended in case of the death of a debtor 
by the provisions of §§ 1470, 1472, as the 
latter sections give that right only to 
claims not already barred by the general 
statute of limitations: Bank of Montreal 
v. Buchanan, 32 Wash. 450, 

A mortgagee is entitled to the allow- 
ance of the mortgage debt, as a claim 
against the estate, when duly presented to 
the administrator, notwithstanding the 
fact that twenty vears may have elapsed 
between the death of the mortgagor and 
the appointment of the administrator, and 
that the rigut to enforce the mortgage lien 
beeame barred at the end of six years: 
Gleason v. Hawkins, 32 Wash. 464. 

The presumption as to the validity of 
a judgment cannot be overthrown on col- 
lateral attack on the ground that the face 
of the record shows that the cause of ae- 
tion might have been barred by the statute 
of limitations: Christofferson v. Pfennig, 
16 Wash. 491. 

The defense of the statute of limitations 
is a personal privilege, and can be pleaded 
only by the person directly entitled to the 
benefit of it; it cannot be set up by other 
defendants in the action: Board of Church 
Frec. Fund ete. v. First Presbyterian 
Church, 19 Wash, 455. 

Where it appears that at least some of 
the items in a bill of particulars are 
Within six years, it is error to sustain a 
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demurrer to complaint, on ground of the An equitable defense to a judgment in 
statute of limitation: See Hayes v. Peavey, that it was procured by collusion and fraud 
43 Wash. 163. is not barred by the statute of limitations 


As to suits on judgments, see Bignold or by laches, as long as a right of action 
v. Carr, 24 Wash. 413; Bank v. Lucas, 26 on the judgment survives, but may be 
Wash. 417; Shepherd v. Gove, 26 Wash. made whenever the judgment is sought 


452; Cathcart v. Bryant, 28 Wash. 31. to be enforced: State ex rel. American 
Actions for rent—Installments: See Freehold-Land Mortgage Co. v. Tanner, 45 
Mounts v. Gorenson, 29 Wash. 262, Wash. 348. 


$ 158. (4799.) Within Five Years. 

No action for the recovery of any real estate sold by an executor or ad- 
ministrator under the laws of this state, or the laws of the territory of Wash- 
ington, shall be maintained by any heir or other person claiming under the 
deceased, unless it is commenced within five years next after the sale, and no 
action for any estate sold by a guardian shall be maintained by the ward, or 
by any person claiming under him, unless commenced within five years next 
after the termination of the guardianship, except that minors and other per- 
sons under legal disability to sue at the time when the right of action first 
accrued may commence such action at any time within three years after the 
removal of the disability. [Cf. L. 754, p. 290, $$ 137, 138; L. ’90, p. 81, § 1; 
2 H. C., $ 114.] 


See infra, § 1693 et seq., validity of sales of estates. 
Cited in 3 Wash. 517. 


§ 159. (4800.) Within Three Years, 
Within three years,— 

1. An action for waste or trespass upon real property; 

2. An action for taking, detaining, or injuring personal property, including 
an action for the specific recovery thereof, or for any other injury to the 
person or rights of another not hereinafter enumerated; 

3. An action upon a contract or liability, express or implied, which is not 
in writing, and does not arise out of any written instrument; 

4. An action for relief upon the ground of fraud, the cause of action in 
such case not to be deemed to have accrued until the discovery by the ag- 
grieved party of the facts constituting the fraud; 

5. An action against a sheriff, coroner, or constable upon a liability in- 
curred by the doing of an act in his official capacity and by virtue of his 
office, or by the omission of an official duty, including the nonpayment of 
money collected upon an execution; but this subdivision shall not apply 
to action for an escape; 

6. An action upon a statute for penalty or forfeiture, where an action is 
given to the party aggrieved, or to such party and the state, except when the 
statute imposing it prescribed a different penalty [limitation] ; 

7. An action for seduction and breach of promise of marriage. [Cf. L. 
'54. p. 363, $ 4; L. *69, p. 8, $ 28; Cd. 81, $ 28; 2 H. C., $ 115; see ref. to 
§ 155, supra. | 

See infra, § 4000, liability of sheriff. 

See infra, $$ 160, 163, action upon a statute for a penalty. 

See infra, § 573 et seq. . and § 707 et seq., action to recover specific personalty. 

See infra, $ 937 et seq., action for waste, trespass, ete. 

See infra, $ 963 et seq., action for fines and forfeitures, 

See infra, $ 166, action upon open account, 


See infra, $ 161, action for escape. 
Action to set aside a tax or tax deed: See infra, $ 162. 
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Cited in 7 Wash. 314; 10 Wash. 101, 215; 
18 Wash, 471; 19 Wash. 419; 26 Wash. 96, 
487, 559, 594; 27 Wash. 263, 396; 28 Wash. 
302; 35 Wash. 4; 36 Wash. 633; 41 Wash. 
301; 44 Wash. 573; 46 Wash. 344, 345; 51 
Wash. 515. 

If services are rendered upon a contract 
of employment for an indefinite period, at 
an agreed rate of wages per month, the 
contract is continuous, and the statute of 
limitations will not begin to run until the 
services are ended: Ah How v. Furth, 13 
Wash. 550; Morrissey v. Faucett, 28 Wash. 
58. 

Plaintiff in an action for recovery of 
damages for change of street grade cannot 
file an amended complaint setting up a 
second cause of action for injury to land 
caused by raising the grade above the 
natural surface, when the work has been 
done more than three years prior to its fil- 
ing. If actions of this kind are to be 
regarded as trespasses on real property, 
this section governs, and if not, § 165 gov- 
erns: Sargent v. Tacoma, 10 Wash. 212, 
215. “Liability,” as used in this section, 
applies to contracts only: Suter v. We- 
natchee Water Power Co., 35 Wash. 4. 

An action to quiet title as against a 
fraudulent conveyance of land is not an 
action for relief on the ground of fraud, 
within the meaning of subdivision 4 of this 
section. This subdivision refers to suits 
by parties to contracts seeking to be re- 
lieved from them when fraudulently in- 
duced. The fraud must be the substantive 
cause of the action and not incidental: 
Wagner v. Law, 3 Wash. 500; Stewart v. 
Thompson, 32 Cal. 260. But an action to 
set aside a deed by wife of community 
lands for fraud against her husband was 
held to fall under this subdivision: Mor- 
gan v. Morgan, 10 Wash. 99. 

A wife domiciled in another state than 
that of her husband is subject to the stat- 
utory provisions ag to limitations affect- 
ing actions for the wrongful taking and 
detention of her personal property, as her 
residence does not, under our statute, nec- 
essarily follow that of her husband: Me- 
Cain v. Gibbons, 7 Wash. 314. 

In order to rescind a contract on the 
ground of fraud, an action therefor should 
be promptly commenced upon the discovery 
of the fraud: Sackman v. Campbell, 15 
Wash. 57. See, also, Pronger v. Old Nat. 
Bank, 20 Wash. 626; Gay v. Havermale, 30 
Wash. 624, 

An action on an open account for ser- 
vices accrues at the date of full perform- 


$ 160. (4801.) Within Two Years. 
Within two years, — 
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ance, at which time the right to compen- 
sation fully accrues: Happy v. Prickett, 
24 Wash. 290. 


As to action on official bonds: Sce 
Spokane County v. Prescott, 19 Wash. 418; 
Dickman v. Strobach, 26 Wash. 558. An 
action upon a statutory bond given to a 
school district to guarantee a building con- 
tract is barred where the same was not 
commenced within three years from the 
time that the debt was contracted and the 
statute had run against such debt: John- 
son Service Co. v. Aetna Indemnity Co., 
46 Wash. 434, 


INJURIES TO THE PERSON.—The right 
of action given to personal representatives 
of one whose death has been caused by the 
wrongful act of another may be commenced 
at any time within three years under this 
section: Robinson v. Baltimore & Seattle 
Min. etc. Co., 26 Wash. 484. 


As to injuries to property, see Suter v. 
Wenatchee Water P, Co., 35 Wash. 1. 


For acts or omissions in official capacity: 
See Quaker City v. Nat. Bank of Tacoma, 27 
Wash. 259. 

Miscellaneous actions: See Wickham v. 
Sprague, 18 Wash. 466; Morrissey v. 
Faucett, 28 Wash. 52; Smith v. Seattle, 18 
Wash. 484; Doran v. Seattle, 24 Wash. 182; 
Sterrett v. Northport Min. ete. Co., 30 
Wash, 164; Spokane County v. Prescott, 19 
Wash. 418. 

Vacation of judgment: See Peyton v. 
Peyton, 28 Wash. 278. 

An action for relief on the ground of 
fraud within the meaning of the statute, 
will not be deemed as having acerued until 
the discovery by the aggrieved party of the 
facts constituting the fraud: Stearns v. 
Hockbrunn, 24 Wash. 206; Fidelity Nat. 
Bank v. Adams, 38 Wash. 75; Walla Walla 
County v. Oregon R. & Nav. Co., 40 Wash. 
398. 

Want of diligence by person entitled to 
sue: See 2 Remington’s Digest, p. 1740, 
; 57; Morgan v. Morgan, 10 Wash. 99; 

rwin v. Holbrook, 32 Wash. 249; Belling- 
ham Bay Imp. Co. v. Fairhaven ete. R. Co., 
17 Wash. 371. 

What constitutes discovery of fraud: 
See 1 Remington's Digest, p. 1740, $ 53; 
Irwin v, Holbrook, 26 Wash. 89; Gove v. 
Tacoma, 26 Wash. 474; Deering v. Hol- 
comb, 26 Wash. 588; Griffith v. Seattle Con- 
solidated St. R. Co., 36 Wash. 627; Wick- 
ham v. Sprague, 18 Wash. 466. 

Existence of trust: See Snipes v. Kel 
leher, 31 Wash. 386, 


1. An action for libel, slander, assault, assault and battery, and false im- 


prisonment; 


2. An action upon a statute for a forfeiture or penalty to the state. 


[C£. 


L. '54, p. 363, § 5; L. *69, p. 9, $ 29; Cd. ’81, $ 29; 2 H. C., $ 116; see ref. to 


$ 155, supra. ] 
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See last section, subd. 6, and $ 163. infra, forfeiture or penalty to state. 


See infra, $ 4000, liability of sheriff, 
Cited in 41 Wash. 301. 


§ 161. (4802.) Within One Year. 
Within one year,— 


1. An action against a sheriff or other officer for the escape of a prisoner 
arrested or imprisoned on civil process; 

2. An action by an heir, legatee, creditor, or other party interested, against 
an executor or administrator, for alleged misfeasance, malfeasance or mis- 
management of the estate within one year from the time of final settlement, 


or the time such alleged misconduct was discovered. 


[Cf. L. 54, p. 364, § 5; 


L. ’69, p. 9, § 30; Cd. ’81, $ 30; 2 H. C., $ 117; see ref. to $ 155, supra. ] 


See supra, § 159, subd. 5, action against officer. 


See infra, § 967, 


actions by and against executors, etc. 


See infra, § 1432, limitation against sureties on administrator’s bond. 


Cited in 4 Wash. 634. 

An action by an administrator against a 
former administrator to recover mouey and 
property of the estate is not subject to the 
limitation imposed by subdivision 2 of this 
section. This subdivision has reference to 


the time of the final settlement of the 
estate and not to the settlement of ac- 
counts of intermediate administrators in 
the progress of the settlement of the 
estate: Bartels v. Gove, 4 Wash. 632. 


§ 162. Action to Cancel Tax or Tax Deed. 

Actions to set aside or cancel the deed of any county treasurer issued 
after and upon the sale of lands for general, state, county or municipal taxes, 
or for the recovery of lands sold for delinquent taxes, must be brought 
within three years from and after the date of the issuance of such treasurer’s 
deed: Provided, this section shall not apply to actions not otherwise barred 
on deeds heretofore issued if the same be commenced within one year after 
the passage of this act. [L. ’07, p. 398, $ 1.] 


§ 163. (4803.) Special Provisions for Action on Penalty. 

An action upon a statute for a penalty given in whole or in part to the 
person who may prosecute for the same shall be commenced within three 
[one] years [year] after the commission of the offense; and if the action be 
not commenced within one year by a private party, it may be commenced 
within two years after the commission of the offense in behalf of the state by 
the prosecuting attorney of the county where said offense was committed. 
[C£. L. ’54, p. 364, $ 6; Cd. ’81, $ 31; 2 H. C., $ 118; see ref. to $ 155, supra. ] 

See supra, $ 159, subd. 6, and $ 160, subd. 2, forfeiture and penalty. 


The words in brackets were in the Laws of 1854 and subsequent enactments down 
to Code 1881, and the change appears to be inadvertent, 


§ 164. (4804.) Within Three Months. 
Within three months,— 
(1) An appeal from any order of a board of county commissioners, or 
upon a claim rejected by said boards; 
(2) Upon claims against an estate, rejected by an executor or administra- 
tor within three months after the rejection. [Cf. Cd. ’81, $ 32; 2 H. C. $ 
119.] 


See infra, § 967, actions by and against executors and administrators, 

See infra, §§ 1477, 1480, limitations on rejected claims. 

The first subdivision of this section conflicts with § 3909, infra. 
tion. 


Cited in 5 Wash. 713. 


See note to that sec- 
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§ 165. (4805.) Actions for Relief not Otherwise Provided for. 

An action for relief not hereinbefore provided for shall be commenced 
within two years after the cause of action shall have accrued. [L. 54, p. 364, 
$ 7; Cd. 81, $ 33; 2 H. C., $ 120; see ref. to $ 155, supra.] 


See notes to $ 159, supra, 


Cited in 3 Wash. 517; 10 Wash. 215; 18 
Wash. 488; 22 Wash. 295; 25 Wash. 400; 26 
Wash. 418-487; 28 Wash. 538; 30 Wash. 
167, 631; 35 Wash. 4; 39 Wash. 439; 46 
Wash. 83, 344. 

Under this section and $ 155 supra, an 
action by a municipal corporation for the 
foreclosure of a lien created by an assess- 
- ment upon property for street grading 
purposes must be commenced within two 
years after the cause of action accrues: 
Spokane v. Stevens, 12 Wash. 667. See 
infra, $ 7906, limitation in cases of special 
assessment liens. See, also, Interstate Sav. 
& L. Co. v. Cairns, 16 Wash. 215; State ex 
rel. Hemmen v. Ballard, 16 Wash. 418; 
Bowman v. Colfax, 17 Wash. 344; Seattle 
v. De Wolf, 17 Wash. 349. Limitation to 
enforce assessment prior to March 9, 1892, 
was two vears: Frye v. Mount Vernon, 42 
Wash. 272. But this limitation was ex- 
tended to ten years by § 7906: Young v. 
Tacoma, 31 Wash. 164. A street assess- 
ment is subject to the statute of limita- 
tions: Hinckley v. Seattle, 37 Wash. 271. 

An action to quiet title as against a 
fraudulent conveyance of land is not sub- 
ject to the limitations of this section: 
Wagner v. Law, 3 Wash. 500, 517, 


§ 166. 


An action to redeem real property sold 
on foreclosure of a mortgage falls under 
this section and not the provisions relat- 
ing to real actions (see supra, § 156): 
SR v. Dacres, 2 W. T. 439; Id., 130 U. 

. 43. 


An action for death by wrongful act 
falls under the provisions of this section, 
and the statute begins to run at the time 
the death occurs, although long after the 
injury is received causing it: Nestelle v. 
N. P. Ry. Co., 56 Fed. 261. 


As to actions or proceedings not specially 
provided for, see 2 Remington’s Digest, p. 
1732, § 26; Spokane v. Stevens, 12 Wash. 
667; Ballard v. West Coast Imp. Co., 15 
Wash. 572; Seattle v. De Wolfe, 17 Wash. 
349; Gaffner v. Johnson, 39 Wash. 437; 
Smith v. Seattle, 18 Wash. 484. An ac- 
tion for damages to abutting property re- 
sulting from the change of a street grade 
is not an action for trespass, barred by 
the statute of limitations within three 
years, under $ 159, subdivision 1, but is au 
action for relief not otherwise provided for, 
limited to two years by this section; Den- 
ney v. Everett, 46 Wash, 342, 


(4506.) Actions on Mutual Open Accounts. 


In an action brought to recover a balance due upon a mutual, open, and 


current account, where there have been reciprocal demands between the par- 
ties, the cause of action shall be deemed to have accrued from the time of the 
last item proved in the account on either side; but whenever a period of more 
than one year shall have elapsed between any of the series of items or de- 


mands they are not to be deemed such an account. 


[L. ’54, p. 364, $ 8; L. 


"69, p. 10, $ 33; Cd. ’81, $ 34; 2 H. C., $ 121; see ref to $ 155, supra. ] 


See supra, $ 159, subd. 3, and notes, action on contract not in writing. 


An entry by a creditor upon his own 
books, of an alleged payment of an ac- 
count by a debtor, is not admissible, in a 
sult aguinst the debtor, to remove the bar 
of the statute of limitations: Schlotfeldt v. 
Bull, 18 Wash. 64. 

Upon a counterclaim for a board bill, it 


begins to run only from the close of the 
account, where the periods covered a num- 
ber of years and were so infrequent and 
far removed that they became independ- 
ent transactions, precluding the idea of a 
continuous transaction: Hendelman v. 
Kahan, 50 Wash. 247, 


On open accounts: See Bellingham Bay 
Imp. Co, v. Fairhaven etc. Co., 17 Wash. 
37L | 


is proper to instruct that the lapse of 
three years would defeat a recovery un- 
less a payment had been made on the lia- 
bility, without instructing that the statute 


§ 167. (4807.*) Actions in Name of State, etc. 

The limitations prescribed in this act (chapter) shall apply to actions 
brought in the name or for the benefit of any county or other municipality 
or quasi municipality of the state, in the same manner as to actions brought 
by private parties: Provided, that there shall be no limitation to actions 
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brought in the name or for the benefit of the state, and no claim of right 
predicated upon the lapse of time shall ever be asserted against the state: 
And further provided, that no previously existing statute of limitation shall 
be interposed as a defense to any action brought in the name of or for the 
benefit of the state, although such statute may have run and become fully 
operative as a defense prior to the adoption of this act, nor shall any cause 
of action against the state be predicated upon such a statute. An action 
shall be deemed commenced: when the complaint is filed. [L. ’03, p. 26, $ 1. 
Cf., L. ’54, p. 364, $ 9; L. ’69, p. 10, $$ 34, 35; L. ’73, p. 10, §§ 34, 35; Cd. ’81, 
$ 35; 2 H. C., $ 122; see ref. to $ 155.] | 


See notes to § 155, supra. 


See infra, $ 220 et seq., commencement of actions, _ 
See infra, § 890. limitation of actions against state. 
See infra, § 7906, limitations of actions to enforce special assessments. 


Cited in 12 Wash. 669; 28 Wash. 359, 
538; 30 Wash. 621; 34 Wash. 63, 64; 42 
Wash, 453; 49 Wash. 54, 56, 334; 51 Wash. 
55. 56, 666-608. 

Proceedings constituting commencement 
of action: See 2 Remington’s Digest, p. 
1742, § 64; Powell v. Nolan, 27 Wash. 
318; Lewis v. Seattle, 28 Wash. 639; 
Cresswell v. Spokane County, 30 Wash. 
C20; Service v. McMahon, 42 Wash. 452; 
Northern Pac. R. Co. v. Hasse, 28 Wash. 
333. 

Eifeet of change or repeal of limitation: 
See 2 Remington’s Digest, pp. 1727, 1728, 
$8 4-615; Seattle v. De Wolfe, 17 Wash. 
349; State v. Aberdeen, 34 Wash. 61; 
Bowman v. Colfax, 17 Wash. 344; State ex 
rel. Hemen v. Ballard, 16 Wash. 418; 
Young v. Tacoma, 31 Wash. 153. 

Limitations do not run as against state 
or municipality: See West Seattle v. West 
Seattle Lind & Imp. Co., 38 Wash. 359; 
Rapp v. Stratton, 41 Wash. 253; Lauren- 
deau v. TFugelli, 5 Wash, 632; Northern 
Pae. R. Co. v. Ely, 25 Wash. 354. An as- 
sessment for local improvements: Port 
Townsend v. Eisenbeis, 28 Wash. 533. 

Under this section title by adverse pos- 
session may be acquired under the statute 
of limitations as against a railroad right 
of wav. although granted by act of Con- 
gress: Northern Pac. R. Co. v. Hasse, 23 
Wash. 333. 

Estoppel to rely on limitation: 
Denny v. Palmer, 26 Wash. 469. 

Reimbursement from person ultimately 
liable: See Gaffner v. Johnson, 39 Wash. 
437. 


§ 168. 


Sce 


Accrual of liabilities for acts or omis- 
sions in official capacity: See Spokane 
County v. Prescott, 19 Wash. 418; Spin- 
ning v. Pierce County, 20 Wash. 126. 


Conditions precedent to accrual: See 
Bowman v. Colfax, 17 Wash. 344; Bennett 
v. Thorne, 36 Wash. 253. 


As to necessity for demand, see 2 Rem- 
ington’s Digest, p. 1736. § 44; Sayward v. 
Gardner, 5 Wash. 247; Bidwell v. Tacoma, 
26 Wash. 518; New York Security T. Co. 
v. Tacoma, 30 Wash. 661; Chilberg v. 
Siebenbaum, 41 Wash. 663. 


The title to the act of 1903 is not broad 
enough to embrace the provision that an 
action shall be deemed commenced when the 
complaint is filed; but the act does not re- 
peal by implication that part of Bal. Code, 
§ 4807, which provides that an action is 
deemed commenced when the complaint is 
filed: Blalock v. Condon, 51 Wash. 604. 


Actions brought by private parties are 
not deemed commenced until the complaint 
is filed: Id. 

Bal, Code, § 4807 (prior to amendment), 
providing that limitations preseribed for the 
commencement of actions shall run against 
the state, county or other publie corpora- 
tions, so far as the same gives title to school 
lands by adverse possession, 18 repugnant to 
the state constitution and to the acts of 
Congress providing that school lands shall 
not ke disposed of except at public auction 
for full market value paid or seeured to 
the state: O'Brien v. Wilson, öl Wash. 52. 


(4808.) Operation of Statute Suspended, When. 


If the cause of action shall accrue against any person who shall be out 


of the state or concealed therein, such action may be commenced within the 
terms herein respectively limited after the return of such person into the 
state. or after the time of such concealment; and if after such cause of action 
shall have accrued, such person shall depart from and reside out of this state, 
or conceal himself, the time of his absence or concealment shall not be deemed 
or taken as any part of the time limited for the commencement of such ac- 
tion. [L. ’54, p. 364, $ 10; Cd. ’81, $ 36; 2 H. C., $ 123; see ref. to $ 155, 
supra.] | 
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Cited in 5 Wash. 664; 10 Wash. 432; 26 
Wash. 461, 492; 41 Wash, 533, 534; 51 
Wash. 415. 

Absence or departure from state sus- 
pending the operation of the statute: See 
2 Remington’s Digest, p. 1738, § 53; Big- 
nold v. Carr, 24 Wash. 413; Meek v. 
White, 26 Wash. 491; Fidelity Nat. Bank 
v. Adams, 38 Wash. 75; Denny v. Palmer, 
26 Wash. 469; George v. Butler, 26 Wash. 
456; Perkins v. Bailey, 38 Wash. 46; Mar- 
vin v. Yates, 26 Wash. 50. 

Return and residence after absence: See 
2 Remington's Digest, p. 1739, $ 55; 
Omaha Nat. Bank v. Lindsay, 41 Wash. 
531. 

As to effect of denial of nonresidence 
under this section, see Meek v. White, 26 
Wash. 491. 

The word “return,” used in this section, 
must be construed to come into, and con- 
sequently applies to nonresidents coming 
for the first time into this state, as well 
as to former residents returning after tem- 
porarily sojourning out of the state: Weber 
v. Yancy, 7 Wash. 84; Lake v. Steinbach, 
5 Wash. 659, 664; Omaha Nat. Bank v. 
Lindsay, 41 Wash. 531; see Citizens’ Nat. 
Bank v. Lucas, 26 Wash. 417. 

The fact that a nonresident owns prop- 
erty in the state liable to attachment will 
not set the statute running from the time 
the right of action accrues, but the statute 
is tolled during his absence: Denny v. Say- 
ward, 10 Wash. 422, 431; Meek v. White, 
26 Wash, 491. 

Residence in a certain state for a num- 
ber of years will, when nothing appears 
to the contrary, raise the presumption of 
citizenship there: Weber v. Yancy, supra. 

The fact that a defendant is a non- 
resident of the state at the time the cause 
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of action accrues against him must be 
affirmatively alleged in his answer, in the 
absence of such averment in the com- 
plaint, in order to rebut the presumption 
of his residence in the state: Lake v. 
Steinbach, 5 Wash. 659, 662; and where 
his nonresidence is not shown by the 
pleadings he cannot avail himself of the 
objection that he was a nonresident: Id. 

Action upon a judgment of another state 
against a nonresident there is not barred 
by our statute, when the judgment defend- 
ant has not become a resident of this state, 
until after ‘the expiration of six years 
from the time of the commence:rent of 
such residence here: Weber v. Yu: cy, su- 
pra; Lake v. Steinbach, supra. 

The running of the statute of limita- 
tions against relief on the ground of fraud 
is not affected by ill-health or negotia- 
tions that did not commence until the stat- 
ute had run: Carroll v. Hill Tract Im- 
provement Co., 44 Wash. 569. 

An action to foreclose a mortgage is 
barred as against a purchaser of the prop- 
erty from the mortgagor more than six 
years after maturity of the debt, when the 
action was not commenced within a rea- 
sonable time (fifteen months after the 
purchase), as the absence of the mort- 
gagor from the state does not suspend the 
running of the statute: Boyer v. Price, 45 
Wash. 667. 

A judgment debtor is a nonresident of 
this state, within the meaning of this sec- 
tion, where she had her abode in Idaho and 
rented a house and taught school there since 
1897, living with her daughter as the only 
member of her family, and only returned to 
this state to spend her vacation after being 
elected to teach in Idnho for another year: 
Dignam v. Shaff, 51 Wash. 412, 


(4809.) Suspension for Personal Disability. 


If a person entitled to bring an action mentioned in this chapter, except 


for a penalty or forfeiture, or against a sheriff or other officer, for an escape, 
be, at the time the cause of action accrued, either under the age of twenty- 
one years, or insane, or imprisoned on a criminal charge, or in execution under 
the sentence of a court for a term less than his natural life, the time of such 
disability shall not be a part of the time limited for the commencement of 


action. 


[Cf. L. ’54, p. 364, $ 11; L. ’61, p. 61, $ 1; L. *69, p. 10, $ 38; Cd. '81, 


$ 37; 2 H. C., $ 124; see ref. to $ 155, supra. ] 


See infra, $ 175, cumulative disabilities. 


See infra, $ 174, disability must have existed when action accrued, 
Sce infra, $ 193, continuance of action by representative. 


Cited in 41 Wash. 611; 10 Wash. 665; 
50 Wash. 693. 

See 2 Remington’s Digest, p. 1737, $$ 47, 
48. 
Under this section an action commenced 
within four years after the minor attains 
his majority is within time: May v. Suth- 
erlin, 41 Wash. 609. 

After a ward becomes of age she stands 
in the relation of a creditor of her guard- 
jan and where she has knowledge after 


majority sufficient to put her on inquiry 
as to whether her guardian has appropri- 
ated a portion of her property, her right 
of action against him for fraud would 
accrue from the date of such knowledge: 
Wickham v. Sprague, 18 Wash. 466. 

The ten-year statute of limitations for 
actions for the recovery of real property 
does not begin to run against a minor 
until he attains his majority: McMillan 
v. Walker, 48 Wash. 342, 
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§ 170. (4810.) Suspension by Death. 

If a person entitled to bring an action die before the expiration of the 
time limited for the commencement thereof, and the cause of action survive, 
an action may be commenced by his representatives after the expiration of the 
time and within one year from his death. If a person against whom an action 
may be brought die before the expiration of the time limited for the com- 
mencement thereof, and the cause of action survives, an action may be com- 
menced against his representatives after the expiration of that time, and 
within one year after the issuing of letters testamentary or of administration. 


[L. 754, p. 364, $ 12; Cd. ’81, $ 38; 2 H. C., $ 125; see ref. to $ 155, supra. ] 


See infra, § 193, continuance of action by representative. 
See infra, § 967, actions by and ayainst executors and administrators, 
See infra, § 1368, letters to be issued within six years. 


Cited in 32 Wash. 468, 487; 34 Wash. 
564. 

See 2 Remington’s Digest, p. 1748, §§ 49- 

51. 
When the statute has commenced to run 
against a party, its operation is not ar- 
rested by his subsequent death before the 
end of the statutory period: McAuliff v. 
Parker, 10 Wash. 141, 146. 

It was held in Scott v. McNeal, 5 Wash. 
309, that the court was warranted in find- 
ing a party dead who had been absent 
from the state for seven years, where 
there was no evidence that he still lived, 
and in ordering administration upon his 
estate; and further, that although the sup- 
posed deceased person returned to this 
state he could not maintain ejectment 


§ 171. 


(4811.) Suspension by War. 


against an innocent purchaser of his es- 
tate sold under decree in probate; but this 
case was reversed on writ of error: Scott 
v. McNeal, 154 U. S. 34, 35. See State 
= rel. Young v. Superior Court, 43 Wash. 
4. 

This section is superseded, so far as ac- 
tions to charge land with debt are con- 
cerned, by $ 1368; Gleason v. Hawkins, 32 
Wash. 464. 

As to effect of death of person liable, 
see Gleason v. Hawkins, 32 Wash. 464; 
Frew v. Clark, 34 Wash. 561; Fuhrman v. 
Power, 43 Wash. 533; Bank of Montreal 
v. Buchanan, 32 Wash. 480. 

Effect of administration: Brigham-Hop- 
kins Co. v. Gross, 20 Wash. 218; Brigham- 
Hopkins Co. v. Gross, 30 Wash. 277. 


When a person shall be an alien subject or a citizen of a country at war 
with the United States, the time of the continuance of the war shall not be 


a part of the period limited for the commencement of the action. 


[L. 54, 


p. 365, 8 13; Cd. *81, $ 39; 2 H. C., $ 126; see ref. to $ 155, supra.] 


8 172. (4812.) 


Suspension by Judicial Proceedings. 


When the commencement of an action is stayed by injunction or a statu- 
tory prohibition, the time of the continuance of the injunction or prohibition 
shall not be a part of the time limited for the commencement of the action. 
[L. 754, p. 365, $ 14; Cd. ’81, $ 40; 2 H. C., $ 127; see ref. to $ 155, supra.] 


Cited in 30 Wash. 280; 32 Wash. 205. 


Pendeney of action or other proceeding: 
See 2 Remington’s Digest, p. 1741, 88 60- 
63; Hinchman v. Anderson, 32 Wash. 198. 

Property in custody of the law: See 
Brigham-Hopkins Co. v. Gross, 20 Wash. 


§ 173. 


218; Brigham-Hopkins Co. v. Gross, 30 
Wash. 277. 
Pendeney of proceedings in insolvency: 
See Chilberg v. Siebenbaum, 41 Wash. 633. 
Suspension of statute of limitations as 
against the state: See State v. Aberdeen, 
34 Wash. 61, 


(4813.) Suspension by Reversal of Judgment. 


If an action shall be commenced within the time prescribed therefor, and 
a judgment therein for the plaintiff be reversed on error or appeal, the 
plaintiff, or if he die and the cause of action survive, his heirs or representa- 


tives. may commence a new action within one vear after reversal. 


[L. ’54, 


p. 365, $ 15; Cd. ’81, $ 41; 2 H. C., $ 128; see ref. to $ 155, supra.] 
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$ 174. (4814.) When Disability Available. 


No person shall avail himself of a disability unless it existed when his 
right of action accrued. [L. 754, p. 365, $ 16; Cd. ’81, $ 42; 2 H. C., $ 129; 
see ref. to $ 155, supra.] 

See next section and supra, $ 169, other disabilities, 


§.175. (4815.) Cumulative Disabilities. | 

When two or more disabilities shall coexist at the time the right of 
action accrues, the limitation shall not attach until they all be removed. [L. 
'54, p. 365, $ 17; Cd. 781, $ 43; 2 H. C., $ 130; see ref. to $ 155, supra. ] 


See last section and supra, $ 169, other disabilities, 


§ 176. (4816.) New Promise must be in Writing. 

No acknowledement or promise shall be sufficient evidence of a new or 
continuing contract whereby to take the case out of the operation of this 
chapter, unless the same is contained in some writing signed by the party to 
be charged thereby; but this section shall not alter the effect of any pav- 
ment of principai or interest. [L. ’54, p. 365, $ 18; Cd. ’81, $ 44; 2 II. C., 
$ 131; see ref. to $ 155, supra. | 

Sue next section and notes, effect of payment. 


Cited in 27 Wash. 421; 51 Wash. 369, 
New promise: See 2 Remington's Digest, 
pp. 1742, 1743, 88 67-69. 


_ Sufficiency of acknowledgment or prom- 
ise in general: See Liberman v. Gurensky, 
27 Wash. 410. 


Persons by whom made and against 
whom available: See White v. Krutz, 37 
Wash. 34; Liberman v. Gurensky, 27 Wash. 


Correspondence relating to several promis- 
sory notes, when not sufficient to remove 
the bar of the statute, under this section: 


420. Bank of Montreal v. Guse, 51 Wash. 365. 
8 177. (4817.) Effect of Partial Payment. 

When any payment of principal or interest has been or shall be made 
upon any existing contract, whether it be a bill of exchange, promissory note, 
bond, or other evidence of indebtedness, if such payment be made after the 
same shall have become due, the limitation shall commence from the time 


the last payment was made. 
132; see ref. to $ 155, supra. ] 


See last section and notes, 


Cited in 13 Wash. 553; 20 Wash. 444; 
27 Wash. 151. 

See 2 Remington’s Digest, pp. 1743, 1744, 
$$ 1670-1678, 

A payment and acceptance of interest 
on a promissory note relieves the note 
from the statute: Koslowski v. Yesler, 2 
W. T. 407. 

Payment made upon an indebtedness 
after the same has become due fixes a new 
date for the running of the statute of 
limitations in respect to actions thereon: 
Ah How v. Furth, 13 Wash. 550. 

Part payment: See Perkins v. Jennings, 
27 Wash. 145; Warnock v. Itawis, 38 
Wash. 144; Stubblefield v. MeAuliff, 20 
Wash. 442; Bassett v. Thrall, 21 Wash. 


$ 178. 


[L. '54, p. 365, $ 19; Cd. '81,$ 45; 2 H. C., $ 


231; Hannah v. Kasson, 26 Wash. 568; 
Gibson v. Kerry, 19 Wash. 159. 

Part payment by joint maker of note: 
See Old Dominion Min. ete. Co. v. Dag- 
gett, 38 Wash. 675. 

As to sufficieney of part payment, see 
Bellingham Bay Imp. Co. v. Fairhaven 
etc. R. Co., 17 Wash. 371. 

As to indorsement on note or other in- 
e see Schlotfeldt v. Bull, 18 Wash. 
4. 

As to revival of debt as revival of lien 
or other security, see Damon v. Leque, 17 
Wash. 573; George v. Butler, 26 Wash. 
456; Raymond v. Bales, 26 Wash. 493; 
Hanna v. Kasson, 26 Wash. 568; De Voe 
v. Rundle, 33 Wash. 604. 


(4818.) Foreign Statutes of Limitations, How Applied. 


When the cause of action has arisen in another state, territory, or country 
between nonresidents of this state, and by the laws of the state, territory, or 
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country where the action arose an action cannot be maintained thereon by 
reason of the lapse of time, no action shall be maintained thereon in this state. 
[L. ’54, p. 365, $ 20; Cd. ’81, $ 46; 2 H. C., $ 133; see ref. to $ 155, supra.) 


See notes to $ 155, supra, 


Cited in 6 Wash. 537; 7 Wash. 315; 24 
Wash. 9; 41 Wash. 533. 

In transitory actions, the statute of lim- 
itations of the forum, and not that of the 
place where the contract was made, gov- 
erns; hence, when a maker of a promis- 
sory note, given in California, removed to 
Washington territory before the statute 
had run on the same, he cannot there- 
after here plead the statute of California 
in order to bar the action: Adams v. 
Kelly, 2 W. T. 263. 

Where a married woman, after the re- 
moval of her husband to this state, re- 
mained in Dakota for the purpose of 
settling up the affairs of her separate 
property, preparatory to following hin, 
she cannot, under the provisions of this 
section, maintain an action in this state 
for the wrongful taking and detention of 
personal property in Dakota by a resident 
there, when such action is barred by the 
laws of that state, as, under the laws giv- 
ing @ married woman complete control of 


her separate property, her residence does 
not necessarily follow the domicile of her 
husband: McCain v. Gibbons, 7 Wash. 314. 

This section is inapplicable in the case 
of an action upon a promissory note by a 
resident of this state against a nonresi- 
dent, although at the time of the execu- 
tion of the note both plaintiff and de- 
fendant were nonresidents, where plain- 
tiff had taken up his residence within 
this state prior to the maturity of the . 
note: Freundt v. Hahn. 24 Wash. 8. 

An action upon a judgment of the 
state of Minnesota entered in 1903 is not 
barred by the statute of limitations in 
this state in the year 1905: Childs v. 
Blethen, 40 Wash. 340. 

“Arose” and “arisen,” in this section 
should be defined not to have been used 
in the sense of “originated,” but rather in 
the sense of the right of action having 
“aeerued”: Freundt v. Hahn, 24 Wash. 8. 
See, also, Omaha National Bank v. Lind- 
say, 41 Wash. 531. 


CHAPTER IV. 
PARTIES TO ACTIONS, 


§ 179. 


(4824.) In Whose Name Actions to be Prosecuted. 


Every action shall be prosecuted in the name of the real party in interest, 


except as is otherwise provided by law. 


[Cf. L. ’54, p. 131, $ 3; L. ’69, p. 3, 


§ 4; L. 75, p. 4, § 1; L. 77, p. 4, § 4; Cd. '81, $4;2 H. C., $ 134.] 


See infra, § 189, for necessary parties. 


See infra, § 191, for assignees of choses in action, etc. 


See infra, $192, for joinder of parties. 
See infra, $ 259, and notes, demurrer. 


Cited in 4 Wash. 784; 5 Wash. 362; 16 
Wash. 588; 21 Wash. 454; 22 Wash. 272; 
23 Wash. 444; 27 Wash. 10, 335; 28 
Wash. 183; 33 Wash. 165, 678. 

See 2 Remington's Digest, pp. 2193- 
2196, $$ 1-14. 

The rule of the common law that the 
death of the plaintiff, or the determina- 
tion of his interest in the subject matter 
of the action, abated the suit, is modified 
by this section, taken in connection with 
§ 193, infra, where the cause of action 
survives or continues: Box v. Kelso, 5 
Wash. 360, 362. 

A cause of action which survives to a 
personal representative can be enforced 
in the name of an assignee, but mere per- 
sonal torts which die with the party, and 
do not survive to the personal representa- 
tive, are not capable of passing by as- 
signment. so as to preserve the right of 
action: Slauson v. Schwabacher, 4 Wash. 
783. See Jones v. Miller, 35 Wash. 499. 


A creditor may bring an action in his 
own name to set aside a fraudulent con- 
veyance made by the debtor prior to mak- 
ing an assignment for benefit of creditors: 
Fidelity Nat. Bank. v. Adams, 38 Wash. 
70. 

Under the provisions of this section the 
courts are governed by the rules of the 
common law as modified by 3 Edward 
III, and our local statutes, permitting as- 
signments of choses in action to extend 
to commercial paper: Id., 784. 

In an action upon a promissory note by 
an indorsee who makes the payee a party 
defendant, only slight proof that the 
plaintiff is the real party in interest is 
necessary, as the indorser would be bound 
by the judgment, and no injury could re- 
sult to the maker; furthermore, the intro- 
duction of the note indorsed in blank is 
prima facie sufficient: Yakima Nat. Bank 
v. Knipe, 6 Wash. 348. See, also, Seattle 
Nat. Bank v. Emmons, 16 Wash. 585; 
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Lodge v. Lewis, 32 Wash. 191; State v. 
Headlee, 18 Wash. 220; Capital Brewing 
Co. v. Crosbie, 22 Wash. 270. 

A plaintiff is sufficiently shown to be 
the real party in interest when he intro- 
duces the note sued on purporting to be 
indorsed in blank, since the production of 
such note in evidence prima facie estab- 
lisbes the fact that plaintiff is the owner 
and holder thereof: Id. See, also, Little 
v. Saulsberry, 40 Wash. 550. 

A general assignment for the benefit of 
creditors does not cut off the assignor 
from prosecuting an action already be- 
gun in his own name, until the assignee 
makes application for substitution: Box 
" v. Kelso, supra. 

In a suit brought by A. against B. for 
dainages to crops by B.’s cattle, on the 
trial it was discovered that C. had an in- 
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terest in part of the erop injured. Held, 
that C.s interest was consistent with 
A.’s right to recover for the trespass, and, 
at most, could only operate as a partial 
failure of proof: Washburn v. Case, 1 
W. T. 253, 

Indians sustaining tribal relations are 
capable of entering into binding con- 
tracts except in cases prohibited by Con- 
gress, hence they may sue and be sued: 
Gho v. Julles, 1 W. T. 325. 

Where the defect of parties appears 
on the face of a claim filed and summons 
issued, defendant’s appearance and plead- 
ing to the merits is a waiver: Baxter v. 
Seoland, 2 W. T. 86. 

A defect of parties is waived where 
the same is not raised by demurrer, an- 
swer, or otherwise in the court below: 
Budlong v. Budlong, 48 Wash. 645. 


(4825.) Executor, Trustee, etc., may Sue in Their Own Names. 


An executor or administrator, or guardian of a minor or person of un- 


sound mind, a trustee of an express trust, or a person authorized by statute, 
may sue without joining the person for whose benefit the suit is prosecuted. 
A trustee of an express trust, within the meaning of this section, shall be con- 
strued to include a person with whom or in whose name a contract is made 


for the benefit of another. 
2 H. C., $ 135. ] 


See infra, § 187, suing by guardian, 
See infra, § 296, joinder of actions. 
See infra, § 489, costs in such cases. 


[L. 54, p. 131, $ 4; L. ’69, p. 4, $ 5; Cd. ’81, $ 5; 


See infra, § 967 et seq., actions by and against executors and administrators. 
See, also, § 1535, certain actions by and against executors and administrators. 


Cited in 23 Wash. 444; 26 Wash. 82; 
27 Wash. 10; 43 Wash. 525; 44 Wash. 
588. 

See 2 Remington's Digest, p. 2194, $ 4. 

Under this section a bank may main- 
tain an action in its own name for the 
purpose of securing relief against exces- 
sive taxation of its capital stock: Citi- 
zens’ Nat. Bank of Dayton v. Columbia 
County, 23 Wash. 441. 

Under the act of Congress of August 
13, 1891, which provides that persons hav- 
ing a right of action for unpaid labor 
and materials may bring suit on such 
bond in the name of the United States 
for their use and benefit, the United 
States is a proper party plaintiff in the 
courts of the state, under this section: 
United States v. Rundle, 27 Wash. 7. 

Consignors cannot maintain an action 
of couversion against the carrier as trus- 


tees of an express trust, where they un- 
conditionally parted with title, especially 
when the suit is not prosecuted for the 
benefit of the purchasers: Sweeney v. 
Waterhouse & Co., 39 Wash. 507. 

A foreign executor of an estate, who is, 
in writing, empowered by the beneficiaries 
of such estate to purchase certain prop- 
erty in the interest of the estate, is there- 
by constituted a trustee of an express 
trust, within this section: Doe v. Tenino 
Coal & Iron Co., 43 Wash. 523. 

A trustee of an express trust may be 
sued without joining his beneficiary: See 
Thompson v. Price, 37 Wash. 394. 

A person to whom a deed of land is 
conveyed without consideration, to hold 
the title for the grantors, is a trustee of 
an express trust, within this section, and 
may sue to quiet title without joining 
the real owners: Carr v. Cohn, 44 Wash. 
586. 


§ 181. .(4826.) Husband and Wife must Join—Exception. 
When a married woman is a party, her husband must be joined with her, 


except,— 


1, When the action concerns her separate property, or her right or claim to 
the homestead property, she may sue alone; 
2. When the action is between herself and her husband, she may sue or be 


sued alone; 
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3. When she is living separate and apart from her husband, she may sue 


or be sued alone. 
"81, $ 6; 2 H. C., $ 136.] 


[L. ’54, p. 131, $ 5; L. "69, p. 4, $ 6; L. "75, p. 4, $ 2; Cd. 


See infra, $$ 5917, 5918, parties to actions involving community rights. 

See infra, $ 5920, wife’s right to bring and defend actions for personal labor, 
See infra, $ 5921, earnings of wife separate property, when, 

See infra, $5926, civil disabilities of wife removed. 


See infra, $ 5928, may sue each other. 


See infra, $ 5931, liability for family expenses. 
See next section, when husband and wife may join. 


Cited in 21 Wash, 236; 25 Wash. 5. 


An action brought for permanent in- 
juries to community real estate must be 
brought by husband and wife jointly: 
Parke v. Seattle, 8 Wash. 78. 


And the rule extends to actions for 
rents and profits: Lownsdale v. Gray’s 
Harbor Co., 21 Wash. 542. 


But the wife is not a necessary party 
plaintiff in action for damages on breach 
of contract beneficial to community prop- 
erty: Belt v. Washington Water Power 
Co., 24 Wash. 387; see O'Toole v. Faulk- 
ner, 34 Wash. 371. 


The wife is a proper although not a 
necessary party to actions for her per- 
sonal injuries: Hawkins v. Front St. Cable 
Ry. Co., 3 Wash. 592. ’ 

Where the wife brought an action in 
her own name for personal injuries sus- 
tained by her, the husband’s name may be 
added by amendment at the trial: Davis 
v. Seattle. 37 Wash. 223. 

Where plaintiff had owned the land and 
been in possession thereof from a date 
long prior to the passage of the first 
statute of this state as to community 
property, it cannot be presumed that his 
wife has such an interest therein as to 
make her a necessary party to the action 
for damage to the same: Spurlock v. Port 
Townsend Southern R. Co., 13 Wash. 29. 

But wife is a necessary party in ac- 
tion for wrongful appropriation of com- 
munity property: Lownsdale v. Gray’s 
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Harbor Boom Co., 21 Wash. 542. See, also, 
Armstrong v. Oakley, 23 Wash. 122; Dane 
v. Daniel, 23 Wash. 379; Chehalis County 
v. Ellingson, 25 Wash. 638. 

As to whether the wife is a necessary 
party in actions involving community 
rights and liabilities: Ballinger Com. 
Prop., § 185 et seq. 

Under the laws of the state of New 
Hampshire, a wife domiciled in that state, 
and owning an interest in real property 
in this state, may maintain an action in 
this state for a partition without joining 
her husband as party plaintiff: Sawyer 
v. Vermont Loan È T. Co., 41 Wash. 524. 

In an action of replevin by a married 
woman under statutes authorizing her to 
acquire, hold and sue for property as if 
she were unmarried, a complaint alleging 
that she was the owner and entitled to 
the possession of the property is sufficient 
without deraigning her title; and an 
answer that she was a married woman 
and that the “property had been acquired 
since the marriage” states no affirmative 
defense, and requires no reply from her 
showing that she acquired the property 
as separate property: Hester v. Stine, 46 
Wash. 469. 

A married woman may maintain an ac- 
tion in her own name for alienation of 
her husband’s affections: Brach v. Brown, 
20 Wash. 266. 

Also, to restrain the sale of a commun- 
ity property homestead: Ross v. Howard, 
25 Wash. 2. 


(4827.) When Husband and Wife may Join. 


Husband and wife may join in all causes of action arising from injuries 


to the person or character of either or both of them, or from injuries to the 
property of either or both of them, or arising out of any contract in favor 
of either or both of them. If a husband and wife be sued together, the wife 
may defend for her own right, and if the husband neglect to defend, she 
may defend for his right also. And she may defend in all cases in which she 
is interested, whether she is sued with her husband or not. [Cf. L. ’54, p. ' 
219, $ 492; L. "77, p. 4, § 7; L. *75, p. 4, $ 3; Cd. "81, § 7; 2 H. C., $ 137.] 
See notes to last section. 


See infra, § 5926, civil disabilities of wife abolished. 
See infra, § 5920, right of wife to prosecute and defend, when. 


Cited in 3 Wash. 596; 21 Wash. 490; 

39 Wash. 298; 51 Wash. 569. 
An action for personal injuries to the 
wife, caused by the negligence of an- 
Rem. Wash. Code, Vol. I.—15 


other, must be brought in the name of the 
husband, and the wife, while not a neces- 
sary, is A proper, party to such action: 
Hawkins v. Front St. Cable Ry Co., 3 
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Wash. 592; see Phelps v. S. S. City of 
Panama, 1 MW. T. 518, 535. 

An action by a husband and wife for 
failure to properly bury the dead body of 
their child is not subject to the objec- 
tion that there is a defect of parties 
plaintiff: Wright v. Beardsley, 46 Wash. 
16. 
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A wife may be joined with the hus- 
band to recover loss of community prop- 
erty by fire: Hedican v. Penn. Fire Ins. 
Co., 21 Wash. 488. 

This section authorizes an action by hus- 
band and wife to recover for personal in- 
juries sustained by the husband: Apker v. 
Hoquiam, 51 Wash. 567. 


§ 183. (4828.*) When Survivor’s Heirs or Representatives may Sue. 

The widow, or widow and her children, or child or children if no widow, 
of a man killed in a duel, shall have a right of action against the person 
killing him, and against the seconds and all aiders and abettors. When the 
death of a person is caused by the wrongful act or neglect of another, his 
heirs or personal representatives may maintain an action for damages against 
the person causing the death. If the deceased leave no widow or issue, then 
his parents, sisters or minor brothers who may be dependent upon him for 
support and who are resident within the United States at the time of his 
death, may maintain said action. When the death of a person is caused by 
an injury received in falling through any opening or defective place in any 
sidewalk, street, alley, square or wharf, his heirs or personal representatives, 
or if deceased leaves no widow or issue, then his parents, sisters or minor - 
brothers who may be dependent upon him for support, and who are resident 
within the United States at the time of his death, may maintain an action 
for damages against the person whose duty it was, at the time of the injury, 
to have kept in repair such sidewalk or other place. In every such action 
the jury may give such damages, as under all circumstances of the case may 


to them seem just. 
$ 4; Cd. ’81,$8;2H.C., $ 138.] 


See next section, 


[L. ’09, p. 425, § 1. C£. L. ’54, p. 220, $ 496; L. "75, p. 4, 


See infra, $ 194, survival of action for personal injury. 
See infra, $ 967 et seq., actions by and against executors, ete, 
See infra, $ 5418 and notes, damages for injuries caused by intoxicated person. 


Cited in 3 Wash. 194-196, 159, 225-227; 
4 Wash. 401-403, 433; 5 Wash. 262; 8 
Wash. 151, 152, 364; 17 Wash. 593; 19 
Wash. 134, 138; 26 Wash. 489; 33 Wash. 
419; 34 Wash. 47, 407; 39 Wash. 212, 
214; 46 Wash. 174, 176. 

Actions for wrongful death: See 1 Rem- 
ington's Digest, pp. 900-905, $$ 1-29, 

Abatement and survival: See 1 Rem- 
ington's Digest, pp. 7, 8, $$ 18-26. 

Bal. Code, $ 4828, being the later ex- 
pression of the legislative will upon the 
subject, supersedes $ 703 of 2 Hill's Code, 
which is irreconcilable and repugnant to 
its provisions: Graetz v. McKenzie, 3 
Wash, 194; N. P. Ry. Co. v. Ellison, 3 
Wash, 225; Hedrick v. Ilwaco R. € N. 
Co., 4 Wash. 409; Klepsch v. Donald, 4 
Wash. 436, 443; Dahl v. Tibbals. 5 Wash. 
259; see Atrops v. Costello, 8 Wash. 149. 
See, also, Copeland v. Seattle, 33 Wash. 
415. See Robinson v. Baltimore etc. 
Red Co.. 26 Wash. 484; Nesbit v. Northern 
Pacific R. Co., 22 Wash. 698. Under Bal. 
Code, $ 4828, before its amendment ac- 
tion could be brought in favor of wife and 
children only: Robinson v. Baltimore 
etc. Red Co., supra; Copeland v. Seattle 


supra; Noble v. Seattle, 19 Wash. 133; 


Manning v. Tacoma R. & P. Co., 34 Wash. 
406; Johnson v. Seattle Electric Co., 39 
Wash. 211. 

A husband can recover for his loss of 
time and funeral expenses resulting from 
the wrongful death of his wife, irrespec- 
tive of statutes: Philby v. Northern Pac. 
R. Co., 46 Wash. 173. 

In an action for death caused by the 
wrongful act of the defendant there can 
be no recovery on the ground of contribu- 
tory negligence of the defendant, when 
the evidence shows that he was an em- 
ployee of defendant railway company 
and was well informed of his situation 
and of the danger involved: Brennan v. 
Front St. Cable Ry. Co., 8 Wash. 363. 

In an action for death by wrongful act 
of defendant, recovery is based on proof 
of pecuniary damage and not of the death 
caused by the unlawful act or neglect: 
Klepsch v. Donald, supra, 444. 

Where blasting in a certain locality is 
not unlawful, the fact that a man was 
killed by a rock tlırown by the blast be- 
tween 940 and 1200 feet in a horizontal 
direction, constitutes only a prima facie 
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case of negligence, which may be rebutted 
by showing due care in discharging the 
blast; and the question of negligence in 
such case cannot be taken from the jury: 
Id. 

In an action for injuries to a woman 
pregnant with child, there can be no re- 
eovery for death of child, but there may 
be for the woman’s suffering, etc., where 
such death is shown to be due to neg- 
ligence of defendant: Hawkins v. Front 
St. Cable Ry Co., 3 Wash. 592. 

An action for wrongful death may be 
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prosecuted in the name of the adminis- 
tratrix of the deceased's estate, although 
it is not alleged that it is for the benefit 
of the widow and children, where they 
are named in the complaint, as the action 
will inure to their benefit by operation 
of law: Archibald v. Lincoln County, 50 
Wash. 55. 

Nonresident aliens may maintain an ac- 
tion for wrongful death under our statutes 
authorizing an action for the benefit of the 
widow and children: Anustasakas v. Inter- 
national Contract Co., 51 Wash. 119. 


(4829.) Action for Injury or Death of Child or Ward. 


A father or in case of the death or desertion of his family the mother, 
may maintain an action as plaintiff for the injury or death of a child, and a 
guardian for the injury or death of his ward. [L. ’69, p. 4, § 9; L. ’73, p. 5, 


$ 10; Cd. '81, § 9; 2 H. C., $ 139.] 
See notes to last section. . 
Cited in 4 Wash. 401-403; 8 Wash. 150- 


152; 19 Wash. 135; 29 Wash. 141; 52 Wash. 


301. 


This section does not repeal $ 194, infra: 
Noble v. Seattle,19 Wash. 133. 


A father may maintain an action for 
the death of his child, under the provi- 
sions of this section, although the admin- 
istrator of the child’s estate may have, 
theretofore, recovered judgment against 
the same defendant for causing the child's 
death by wrongful act or negligence: Hed- 
rick v. Ilwaco R. € N. Co., 4 Wash. 400. 


The measure of damages in such cases 
is the value of the child's services from 
date of injury to time of majority, taken 
in connection with prospects of life less 
cost of support and maintenance, to which 
may be added in proper cases expense of 
nursing and medical treatment; Id. 404. 


In an action for damages for negligent- 
ly causing the death of a child, pleading 
and proof of special pecuniary „damages 
is unnecessary, as, in such cases, it falls 
within the province of the jury to judge 
of the pecuniary loss to the parents from 
the evidence showing the age of the 
child, its health, habits, character, and 
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the station in life of the parents: Atrops 
v. Costello, 8 Wash. 149. 

Punitive or exemplary damages cannot 
be recovered in an action brought under 
this section: Id., 152. See, also, Wood- 
house v. Powles, 43 Wash. 617. 

In an action by husband and wife to 
recover damages for death of their minor 
child, it is proper to grant leave to 
dismiss the wife as a party plaintiff: 
Dean v. Oregon R. & Nav. Co., 38 Wash. 565. 

A mother may maintain an action for 
the death of her child, when: See Clark v. 
Northern Pac. R. Co., 29 Wash. 139. 

In an action by parents for the death 
of their minor son who had run away from 
home, in which the defense is that he was 
emancipated and contributed nothing to 
the plaintiff’s support, conversations and 
letters expressing an intent on the part 
of the decedent to contribute to such sup- 
port are not incompetent as self-serving 
declarations: Dean v. Oregon R. & Nav. 
Co., 44 Wash. 564. 

In an action by parents to recover for 
the death of their minor son, the sum of 
$178 for burial expenses and transport- 
ing the body to the old home is a proper 
item for recovery: Id. 


(4830.) Action by Parent for Seduction of Daughter. 


A father, or in case of his death or desertion of his family, the mother, 


may maintain an action as plaintiff for the seduction of a daughter, and the 
guardian for the seduction of a ward, though the daughter or ward be not 
living with or in the service of the plaintiff at the time of the seduction or 
afterward, and there be no loss of service. [L. *69, p. 4, $ 10; Cd. ’81, $ 10; 
2H. C., $ 140.] 


Cited in 1 Wash. 413. facts held insufficient in State v. Coch- 


Facts held sufficient to constitute seduc- ran, 10 Wash. 562. See State v. O'Hare, 
tion in State v. Carter, 8 Wash. 272; but 36 Wash. 516, 


§ 186. (4831.) Action by Woman for Her Own Seduction. 
An unmarried female over twenty-one years of age may maintain an 
action as plaintiff for her own seduction, and recover therein such damages 
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$$ 187-189 
as may be assessed in her favor; but the prosecution of an action to Judgment 
by the father, mother, or guardian, as prescribed in the preceding section, 
shall be a bar to an action by such unmarried female. [L. ’54, p. 220, $ 497; 
L. '69, p. 5, $ 11; Cd. '81, $ 11; 2 H. C., $ 141.] 
Cited in 51 Wash. 98. to the laws of the sister state, the presump- ` 
This section authorizes a suit in this state tion being that they are the same as the 


for a seduction committed in another state laws of this state: Murrilla v. Guis, Sl 
or territory, in the absence of allegation as Wash. 93, 


§ 187. (4832.) Appointment of Guardian Ad Litem for Infants. 

When an infant is a party, he shall appear by guardian, or if he has no 
guardian, or in the opinion of the court the guardian is an improper person, 
the court shall appoint one to act. Said guardian shall be appointed as fol- 
lows :— 

1. When the infant is plaintiff, upon the application of the infant, if he be 
of the age of fourteen years, or if under that age, upon the application of a 
relative or friend of the infant; 

2. When the infant is defendant, upon the application of the infant, if he 
be of the age of fourteen years, and apply within thirty days after the service 
of the summons; if he be under the age of fourteen, or neglect to apply, then 
upon the application of any other party to the action, or of a relative or friend 
of the infant. [Cf. L. *54, p. 132, $$ 6, 7; Cd. ’81, $ 12; L. ’91, p. 69, § 1; 2 
H. C., $ 142.] 

See supra, § 180, when executor, etc., may sue without joining party. 

See infra, $ 1644, appointment of in guardianship. 


See infra, $ 1502, appointment of in probate sales. 
Authority of guardians to sue: See infra, $9 1636, 1637, 1662, and 1771. 


Cited in 24 Wash. 129. After pleading to the merits the objec- 
Upon objection that minors interested tion cannot be raised that parties are 


in the estate of their deceased father are 
necessary parties plaintiff, it is proper 
to appoint their mother guardian ad 
litem and join them as parties plaintiff by 
filing an amended complaint: Zeimautz v. 
Blake, 39 Wash. 6. 


minors and appear without guardian ad 
litem: Blumauer v. Clock, 24 Wash. 596; 
Donald v. Ballard, 34 Wash. 576. 

A nonresident parent may be appointed 
guardian ad litem: See Shannan v. Con- 
sol. Tiger etc. Min. Co., 24 Wash. 119. 


§ 188. Guardian Ad Litem of Insane Persons. 

When an insane person is a party to an action in the superior courts he 
shall appear by guardian, or if he has no guardian, or in the opinion of the 
court the guardian is an improper person, the court shall appoint one to act 
as guardian ad litem. Said guardian shall be appointed as follows: 

(1) When the insane person is plaintiff, upon the application of a relative 
or friend of the insane person. 

(2) When the insane person is defendant, upon the application of a rela- 
tive or friend of such insane person, such application shall be made within 
thirty days after the service of summons if served in the state of Washington, 
and if served out of the state or service is made by publication, then such 
application shall be made within sixty days after the first publication of 
summons or within sixty days after the service out of the state. If no such 
application be made within the time above limited, application may be made 
by any party to the action. [L. "99, p. 144, $ 1.] 


Sce notes to last section. 


$ 189. (4833.) Who must be Made Parties. 
All persons interested in the cause of action. or necessary to the complete 
determination of the question involved, shall, unless otherwise provided by 
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law, be joined as plaintiffs when their interest is in common with the party 
making the complaint, and as defendants when their interest is adverse to the 
plaintiff: Provided, that where good cause exists, which shall be made to 
appear in the complaint, why a party who should be a plaintiff cannot, from 
a want of consent on his part or otherwise, be made such plaintiff, he shall 


be made a defendant. 


[L. ’54, p. 132, $ 8; Cd. '81, $ 13; 2 H. C., $ 143.) 


See supra, § 181, husband and wife as necessary parties. 
See infra, §§ 259, 264, how defect of parties taken advantage of, 
See infra, § 408, subd. 5, for failure to make necessary party, 


See supra, § 179, real party in interest. 


Sce infra, §§ 196, 197, bringing in new parties, 


Sce infra, § 191, actions by assignees, 


See infra, §§-229, 232, 239, process against unknown parties, 
See intra, § 306, defendant designated by fictitious name. 


Cited in 9 Wash. 159, 507; 12 Wash. 
139, 167; 13 Wash. 658; 22 Wash. 378; 
28 Wash. 183; 40 Wash. 584; 51 Wash. 283. 

See 2 Remington’s Digest, pp. 2196-2199, 
§§ 12-14, 22-31. 

No binding order can be made upon a 
person in nowise made a party to the 
suit: Madison v. Madison, 1 W. T. 60. 

An order of court requiring certain per- 
sons, not impleaded in an action, nor 
parties thereto except as garnishees, anil 
having no notice, to deliver certain prop- 
erty claimed by them to another also 
not a party to the suit, is void for want 
of jurisdiction, and amounts to the taking 
of private property without due course 
of law: Weisbach v. Arnold, 3 W. T. 111; 
Coombs v. Davis, 2 W. T. 467. 

If defect of parties is not raised by 
answer or demurrer, the court cannot dis- 
miss an action for such defect unless upon 
refusal or neglect of plaintiff to make 
the necessary parties after an order to 
that effect: Harrington v. Miller, 4 Wash. 
808. Objection to defect of parties can- 
not be raised by objections to testimony: 
Green v. Finnell, 22 Wash, 186; see infra, 
§ 408, subd. 5, and § 196. 

The tenant in possession is the only nec- 
essary party defendant in an action of 
ejectment; and although he may set up 
that there are tenants in common with him 
and ask that they may be made parties, 
plaintiff cannot be compelled to bring 
them in: Raymond v. Morrison, 9 Wash. 
156. One partner, sued for the torts 
of the copartnership, cannot take advan- 
tage of any defect in parties defendant 
where the objection was not raised by de- 
murrer: Grissom v. Hofius, 39 Wash. 51. 

In an action of replevin the one in pos- 
session of the chattel claimed is the 
only necessary defendant, although an in- 
terest is asserted therein by others: Se- 
attle Nat. Bank v. Meerwaldt, 8 Wash. 
630. See O’Brien v. Seattle Ice Co., 43 
Wash. 217. 

The assignor of a leasehold interest in 
real estate is not a necessary party to an 
action to foreclose a lien thereon: Har- 
rington v. Miller, supra. 

A trustee named in a mortgage to se- 
cure the payment of certain notes is the 
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proper party to institute foreclosure 
thereof, whether he has the legal title to 
any of the notes or not: Thompson vV. 
Huron Lumber Co., 4 Wash. 60v. 


Where a number of loggers have partici- 
pated in cutting and rafting a boom of 
logs, upon which they have filed liens, 
their joinder as plaintiffs in an action for 
damages for the destruction of tne logs 
is proper: Peterson v. Sayward, 9 Wash. 
503. 


Parties injured by the same wrong may 
bring action jointly: Coleman v. Rath- 
bun, 40 Wash. 303. 

Although one of two joint lessees paid 
all the money on a contract of lease, this 
will not warrant an action by him alone 
for breach of the contract: Dietz v. 
Winehill, 6 Wash. 109. 


Where an agent takes a promissory 
note, payable to himself, his principal may 
sue on it without any indorsement: Stin- 
son v. Sachs, 8 Wash. 391. See, also, 
Wash. Nat. Bank v. Moyer, 22 Wash. 622. 


The state is not a necessary party to 
an action for appropriation by a boom 
company of tide lands, which it has con- 
tracted to sell, as its interest therein is 
not subject to condemnation: North River 
Boom Co. v. Smith, 15 Wash. 138; Seattle 
& M. Ry Co. v. State, 7 Wash. 150. See, 
also, Samish Boom Co. v. Callvert, 27 
Wash. 611; State ex rel. Trimble v. Su- 
perior Court, 31 Wash. 445; State ex rel. 
Atty. Gen. v. Superior Court, 36 Wash. 
381. 

In an action for the recovery of prem- 
ises, all the owners are proper parties 
plaintiff, although they do not own the 
premises by unity of title, where the ac- 
tion arises out of a common cause against 
the same party: Snyder v. Harding, 34 
Wash. 286. 

Creditors are proper parties plaintiff to 
an action on a judgment entered in their 
favor against stockholders of insolvent 
corporations: Childs v. Blethen, 40 Wash. 
340. 

Parties having claims for services may 
join, when: See Gleason v. Tacoma Hotel 
Co., 16 Wash. 412; Fitch v. Applegate, 24 
Wash. 25, 
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Where a timbcr company and a mill 
company were both owned and managed 
by the same individuals and are practical- 
ly one conecrn and both were interested 
in the business of the removal of timber 
constituting a trespass, they may be 
joined in one action for damages for a 
joint trespass: Heybrook v. Index Lun- 
ber Co., 49 Wash. 378. 


An agreement, as part consideration for 
the sale of a stock of goods, that the 
defendants would obtain an extension of 
their lease of a storeroom then in their 
possession, and that they would sublease 
one-half of the room to the plaintiffs for 
the term of the renewal, will be enforced, 
and it is not ground for denying specific 
performance that the court had no juris- 
diction over the defendant’s son, a non- 
resident, in whose name the renewal was 
taken, and who, at their request, held the 
lease in his name as their agent; it ap- 
pearing from the evidence that the son 
had no interest in the lease or leased prop- 
erty, that the defendants retained and 
occupied the premises and paid the rent, 
and were the only real parties in interest: 
Capps v. Frederick, 44 Wash. 38. 


A city is not a necessary partv in an 
action of mandamus against the city 
treasurer to enforce payment of a war- 
rant, duly executed by the proper city 
officers: Savage v. Sternberg, 19 Wash. 
679. 


In a mandamus proceeding to compel a 
public officer to convey lands purchased 
at a tax sale, private persons who claim 
an interest in the land are proper parties: 
State ex rel. Race v. Cranuey, 30 Wash. 
594. 

The state is not a necessarv party de- 
fendant to an action bv a lessee of state 
lands for a trespass thereon: Sequim Bay 
Canning Co. v. Bugge, 49 Wash. 127. 


Wife as necessary party defendant: 
See Chehalis County v. Ellingston, 21 


Wash. 638; Armstrong v. Oakley, 23 
Wash, 122; MeNair v. Ingebrigsten, 36 
Wash. 186; Seattle v. Baxter, 20 Wash. 
715; Dane v. Daniel, 23 Wash. 379. 

As to misjoirder and waiver of ob- 
jections, see 2 Remington’s Digest, pp. 
2205, 2206, $$ 56-63; State ex rel. Dye 
v. Reilly, 40 Wash. 217; Gleason v. Ta- 
coma Hotel Co., 16 Wash. 412; Womer 
v. O'Brien, 37 Wash. 9; Schreiner v. Stan- 
ton. 26 Wash. 563. 

Owners of separate parcels cannot ¡join 
as plaintiffs in action to quiet title: See 
Utterback v. Meeker, 16 Wash. 185. 

On contract lability of partnership, in- 
curred before appointment of receiver, see 
Flynn v. Furth, 25 Wash. 105. 

In an action of ejectment heirs who are 
nonresidents and whose consent to bringing 
the action could nut be procured, are prop- 
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er but not necessary parties defendant: 
Johnston v. Gerry, 34 Wash. 524. 


As to persons who must be joined, see 
State ex rel. Reed v. Gormley, 40 Wash. 
601; Walla Walla County v. Oregon R. 
& Nav. Co., 40 Wash. 398; Smithson Land 
Co. v. Brautigan, 16 Wash. 174, 

As to proper, but not necessary, parties, 
see Morrison v. Blue Star Nav. Co., 26 
Wash. 541; Abb v. Northern Pac. R. Co., 
28 Wash. 428; Howe v. Northern Pac. R. 
Co., 30 Wash. 569; McHugh v. Northern 
Pac. R. Co., 32 Wash. 3U; Morrison v. 
Northern Pac. R. Co., 34 Wash, 70; Win- 
sor v. German Sav. & L. Soc., 31 Wash. 
355; Ritterhotf v. Puget Sound Nat. Bank, 
37 Wash. 76; Spokane € Idaho Lum. Co. 
v. Boyd, 28 Wash. 90; State ex rel. Withe- 
rop v. Brown, 19 Wash. 383; Savage v. 
Sternberg, 19 Wash. 679; Abbott v. Ga- 
ches, 20 Wash. 517; Long v. Eisenbeis, 
23 Wash. 556. 


As to title to or interest in property, 
see Denny v. Cole, 22 Wash. 372. 

As to heirs or legatees, see Anrud v. 
Scandinavian-Amer. Bank, 27 Wash. 16; 
Sawyer v. Vermont Loan & T. Co., 41 
Wash. 524. 


As to persons necessary to a complete 
determination of the action, see State ex 
rel. Race v. Cranney, 30 Wash. 59t; State 
ex rel. Reed v. Gormley, 40 Wash. 601. 

A trial judge is not a proper party to a 
proceeding for contempt of court over 
which he presided and when joined an 
appeal from the judgment will be dis- 
missed as to him: State ex rel. Martin 
v. Pendergast, 39 Wash. 132. See, also 
State ex rel. Dye v. Reilly, 40 Wash. 217; 
State v. Nicoll, 40 Wash. 517. A stock- 
holder in a corporation cannot maintain 
an action against third parties for breach 
of contract, or for fraud, where the cor- 
porate authorities have not refused to 
act in the matter: Ninneman v. Fox, 43 
Wash. 43. 

An information in the nature of quo 
warranto is properly dismissed if not 
brought by the proper officer authorized 
or charged by law to institute the same: 
State ex rel. Attorney Gen. v. Seattle Gas 
etc. Co., 23 Wash. 488. 

A defendant is not entitled to a dis- 
missal for nonjoinder of a party who 
claimed a lien on corporate stock held by 
defendant, against which judgment was 
rendered: Hardin v. White Swan Min. ete. 
Co., 26 Wash. 583. 

As to the necessity and mode of objec- 
tion ete., sce 2 Remington’s Digest, p. 
2205, $8 54, 55; Harrington v. Miller, 4 
Wash. SUS; Greene v. Finnell, 22 Wash. 
156; Scott v. Hallock, 16 Wash. 439; San- 
der v. Wilson, ¿4 Wash. 659; Bignold v. 
Carr, 24 Wash. 415; Criswell v. Directors 
School Dist. No. 24, 34 Wash. 420; Gris- 
sum v. Hofius, 39 Wash. 51, 
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(4834.) Where Parties are Numerous One or More may Sue. 


When the question is one of common or general interest to many persons, 
or where the parties are numerous, and it is impracticable to bring them all 
hefore the court, one or more may sue or defend for the benefit of the whole. 
[L. ’54, p. 132, $ 9; Cd. '81, $ 14; 2 H. C., $ 144.] 


See notes to last section. 


Cited in 1 Wash. 413, 414; 14 Wash. 
549; 32 Wash. 167. 

See 2 Remington’s Digest, pp. 2195, 2196, 
88 5-7. 

A part of the bondholders may main- 
tain an action to foreclose a trust deed 
securing the bonds, where there are nu- 
merous bondholders residing at a distance 
who are unknown to plaintiffs, under this 
section: Clay v. Selah Valley Irrigation 
Co., 14 Wash. 543. 

But this rule does not apply to the right 
to substitute one plaintiff for another: 
Hight v. Batley, 32 Wash. 165. See, also, 
Morrison v. Blue Star Nav. Co., 26 Wash. 
541. 

In an action by stockholders of a cor- 
poration to compel a reconveyance to the 
corporation, the complaint is sufficient to 
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show legal capacity of the plaintiff to sue, 
without any allegation that they had 
moved the corporation to begin suit, where 
it appears that the officers and a ma- 
jority of the trustees were wrongdoers 
and in control of the corporation and 
that a demand for corporate action would 
have been useless: Williams v. Erie Moun- 
tain Consolidated Mining Co., 47 Wash. 
360. See, also, Coleman v. Rathbun, 40 
Wash. 303; Bacon v. O’Keefe, 13 Wash. 
655; Childs v. Blethen, 40 Wash. 340. 

An action to remove a cloud upon the 
titles of plaintiffs to their respective 
pieces of land cannot be maintained joint- 
ly by parties claiming under separate and 
distinct contracts and deeds: Utterback 
v. Meeker, 16 Wash. 185. 


(4835.) Actions on Assigned Instruments and Choses in Action. 


Any assignee or assignees of any judgment bond, specialty, book account, 


or other chose in action, for the payment of money, by assignment in writing, 
signed by the person authorized to make the same, may, by virtue of such 
assignment, sue and maintain an action or actions in his or her name, against 
the obligor or obligors, debtor or debtors, therein named, notwithstanding 
the assignor may have an interest in the thing assigned: Provided, that any 
debtor may plead in defense a counterclaim or an offset, if held by him against 
the original owner, against the debt assigned, save that no counterclaim or 
offset shall be pleaded against negotiable paper assigned before due, and 
Where the holder thereof has purchased the same in good faith and for value, 
and is the owner of all interest therein. ([Cf. L. ’54, p. 131, § 3; L. ”79, p. 122, 
$ 1; Cd. '81, § 15; L. 791, p. 69, § 2; 2 H. C., $ 145.] 

See notes to § 693, infra. 

See supra, § 179, and notes, in whose name action to be prosecuted. 


Cited in 14 Wash. 177; 17 Wash. 74; 25 The undisputed construction of this sec- 
Wash. 513; 26 Wash. 19; 28 Wash. 183; tion is that an assignment for the pur- 


32 Wash. 194, 688; 36 Wash. 321. 

‚ The complaint in an action upon an as- 
Signment of an account need not allege 
that the assignment is in writing, even 
in case proof of written assignment 
Should be necessary upon the trial: Rice 
v. Yakima & P. C. R. Co., 4 Wash. 724. 
‚A joint ereditor may assign his undi- 
vided interest in an entire contract for 
the payment of money unless the objection 
18 made by the debtor; but the assignment 
by all the joint creditors of their interest 
to another is not subject to the consent 
or objection of the debtor: Grippin v. 
Benham, 5 Wash. 589. See, also, Havs v. 
Gill, 23 Wash. 730; Seattle National Bank 
V. Emmons, 16 Wash. 585. 
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‘horn, 74 N. Y. 486. 


pose of collection is an assignme1% for a 
valuable consideration, and where promis- 
sory notes have been assigned to plaintiff 
for the purpose of suit, he has sufficient 
interest therein to constitute him the real 
party in interest in an action to enforce 
collection thereof: MeDaniel v. Pressler, 
3 Wash., 636, 638; citing Hays v. Hat- 
See, also, Lodge v. 
Lewis, 32 Wash. 191; Von Tobel v. Stet- 
son & Post Mill Co., 32 Wash. 683. 

Mere personal torts, which die with the 
party and do not survive to the personal 
representative, are not capable of passing 
by assignment: Slausson v. Sehwabacher, 
on 783; see Jones v. Miller, 35 Wash. 
499, 


§§ 192, 193 


The assignee of an insolvent debtor can- 
not maintain an action against an attach- 
ing creditor and the sheriff for injury to 
business credit and reputation of his as- 
signor resulting from a malicious levy of 
the writ prior to the assignment: Id., 787. 

An action upon a bond may be main- 
tained by assignees who hold under separ- 
ate assignments from the several obligees, 
when the action is brought jointly upon 
the entire cause of action by such as- 
signees: McElroy v. Williams, 14 Wash. 
627. 

An assignment of a promissory note to 
an attorney at law for the purpose of col- 
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leetion is sufficient to warrant the bring- 
ing of suit thereon in his own name: Rid- 
dell v. Prichard, 12 Wash. 601; following 
McDaniel v. Pressler, supra. See, also, 
Lodge v. Lewis, supra; Von Tobel v. Stet- 
son & Post Mill Co., supra. 

An assignee in writing of a chose in 
action who holds the claim by a mere 
naked legal title may, under this section, 
maintain an action thereon in his own 
name, notwithstanding the assignor still 
has an interest in the claim: Von Tobel v. 
Stetson etc. Mill Co., 32 Wash. 683. See, 
also, State ex rel. Porter v. Headlee, 18 
Wash. 220. 


§ 192. (4836.) Actions Against Persons Severally Liable. 
Persons severally liable upon the same obligation or instrument, includ- 
ing the parties to bills of exchange and promissory notes, may all, or any of 


them, be included in the same action, at the option of the plaintiff. 


[L. ’54, 


p. 132, $ 10; Cd. '81, $ 16; 2 H. C., $ 146.] 


Sce supra, $ 179, in whose name actions to be prosecuted. 
See supra, $ 181, certain disabilities of married women, 
See infra, $ 967, actions by and against administrators, 
See infra, § 407, judgments against several parties, 

See infra, § 436, judgments against joint debtors. 


Cited in 7 Wash. 322; 20 Wash. 707. 

An indorser of a promissory note may, 
under this section, be joined as defendant 
in an action against the makers: Maine 
v. Johnson, 7 Wash. 321. Parties sev- 
erally liable may or may not be joined: 
Gilmore v. Skookum Box Factory, 20 
Wash. 703; Johnson v. Shuey, 40 Wash. 
22, 

A judgment in which the parties are de- 
scribed by their partnership name is not 
void for that reason when the action has 
been waged against them as individuals 
comprising the partnership; and it will 
not preclude an action upon the judgment 
against one of the judgment debtors: Ol- 
son v. Veazie, 9 Wash. 481. See, also, 
Bignold v. Carr, 24 Wash. 413; Childs v. 
Bletheu, 40 Wash. 340. 

Where two persons not jointly liable 
upon a contract are joined in an action 
for its breach, the complaint is subject 
to demurrer: Clark v. Great Northern R. 
Co., 31 Wash. 658. 


§ 193. 


In an action on a joint and several 
bond, an objection to any evidence be- 
cause of the failure to bring the principal 
into court is properly overruled, since the 
statute authorizes a joint or several suit 
at the option of the plaintiff: Pacific 
Bridge Co. v. U. 8. Fidelity etc. Co., 33 
Wash, 47. 

A payee suing upon a note can elect 
which of the parties liable thereon he will 
make parties defendant, and tne maker 
has no right to a delay, that he may 
make the indorsers parties: Shuey v. 
Adair, 18 Wash. 188. 

Where the interests of two obligees in 
a statutory bond are several and not 
joint, either one may maintain an action 
for his damages: Harrington v. Gordon, 
42 Wash. 692. 

The receiver of an insolvent corpora- 
tion may join all the stockholders in an 
action to recover the amount of their 
unpaid stock subscriptions: Cox v. Dickie, 
48 Wash. 264. 


(4837.) Action not to Abate by Disability. 


No action shall abate by the death, marriage, or other disability of the 


party, or by the transfer of any interest therein, if the cause of action survive 
or continue; but the court may at any time within one year thereafter, on 
motion, allow the action to be continued by or against his representatives or 
successors in interest. [Cf. L. *54, p. 132, $ 11; L. ’69, p. 6, $ 17; Cd. ’81, 
$ 17; 2 H. C., $ 147.] 

See infra, §§ 1474, 1477, 1479, 1481. 

See infra, § 967 et seq., actions by and against executors, ete. 

See infra, $ 1512, certain actions by and against executors, ete, 


See infra, §§ 1610-1620, specifie performance of decedent’s contracts, 
See supra, § 179, note, in whose name action to be prosecuted. 
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See supra, $ 170, limitation in case of death. 


See supra, $ 169, suspension for personal disability. 


Cited in 5 Wash. 362, 363; 8 Wash. 600; 
27 Wash. 345; 28 Wash. 207; 33 Wash. 
678. 

See 1 Remington’s Digest, pp. 6-8, §§ 16- 

7 


Plaintiffs’ disabilitv caused by making a 
general assignment including the subject 
matter of the action, pendente lite, does 
not abate the action, but they may prose- 
cute the action to final judgment in their 
own names. The assignee alone is the 
proper party to move for a substitution 
of parties plaintiff: Box v. Kelso, 5 Wash. 
360. But defendants in default are en- 
titled to notice of the substitution: Powell 
v. Nolan, 27 Wash. 318. See, also, Lavan- 
away v. Cannon, 37 Wash. 593. An or- 
der, made upon the ex parte application 
of plaintiff, substituting an administrator 
as a party to the action upon tlıe death 
of the defendant, is not erroneous on the 
ground that it was made without notice 
to the administrator: Strong v. Eldridge, 
8 Wash. 595. 

Where a judgment has been rendered in 
a cause prior to the death of a party de- 
fendant, the jurisdiction of the appellate 
court to determine the appeal therefrom is 
not affected by the failure to present the 
claim upon which the action is founded to 
the administrator of the defendant’s es- 
tate for allowance: Strong v. Eldridge, 
supra, citing Johnson v. Superior Court, 60 
Cal. 578. An action to quiet title does not 
abate by conveyance before trial: Boyer 
v. Robinson, 43 Wash. 97. 

When action abates upon the death of 
plaintiff: See Overlock v. Shinn, 28 Wash. 
205. 

Upon the death of a joint debtor, the 
right of action on the liability survives 


against his representatives: Megrath v. 


Gilmore, 15 Wash. 558. 


Where executors have been substituted 
as parties defendant in a cause by stipu- 
lation, it is unnecessary to file an amended 
complaint showing the death of the de- 
fendant and the appointment and substi- 
tution of his executors: Id. 


A purchaser of property which is spe- 
cially affected by a temporary injunction 
granted to the original owner restraining 
a public nuisance has a right to be sub- 
stituted as party plaintiff, under this sec- 
tion: Baker v. Northwest Building ete. 
Co., 33 Wash. 677; Powell v. Nolan, 27° 
Wash. 318. 


As to failure to amend the pleadings at 
the time of making a substitution of par- 
ties, when no objection thereto was made 
in the court below: Ellsworth v. Layton, 
37 Wash. 340. In an action to quiet title, 
where the plaintiff conveyed the premises 
pending the suit, an order substituting the 
purchasers as parties plaintiff, unexecpted 
to and unappealed from, would probably 
authorize the prosecution of the suit by 
the substituted plaintiffs; and certainly, 
where the conveyance pending the action 
was satisfactorily proved: Vietzen v. Otis, 
46 Wash. 402. 


Where the bankruptcy court, in the dis- 
missal of the petition in bankruptcy, in- 
advertently recited that the dismissal was 
without right to further prosecute the 
claim, an appeal from an order correct- 
ing the inadvertence will not abate an 
action in the state courts against the 
debtor, as the plea in abatement is easily 
determinable without reference to the ap- 
peal: Veysey v. Thompson, 49 Wash. 571. 


$ 194. (4838.*) Action for Personal Injury Survives to Wife, Child, or 


Heirs. 


No action for a personal injury to any person occasioning his death shall 


abate, nor shall such right of action determine, by reason of such death, if he 
have a wife or child living, or leaving no wife or issue, if he have dependent 
upon him for support and resident within the United States at the time of 
his death, parents, sisters or minor brothers; but such action may be prose- 
cuted, or commenced and prosecuted, in favor of such wife or in favor of the 
wife and children, or if no wife, in favor of such child or children, or if no 
wife or child or children, then in favor of his parents, sisters or minor 
brothers who may be dependent upon him for support, and resident in the 
United States at the time of his death. [L. ’09, p. 566, $ 1. Cf. L. ’54, p. 
220, $ 495; Cd. ’81, $ 18; 2 H. C., $ 148.] 


See notes to $ 183, supra, when survivor, etc., may sue, 

See notes to $ 193, supra, when action does not abate. 

See infra, $ 967 et seq., actions by and against executors, ete. 

Cited in 19 Wash. 138; 26 Wash. 486; This section does not repeal $ 184, supra: 
33 Wash. 419. Noble v. Seattle, 19 Wash. 133. 

See 1 Remington's Digest, pp. 7, 8, $$ 18- 
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(4839.) Parties and Judgment in Actions for Purchase Price of 
Land. 

In any action brought for the recovery of the purchase money against 
any person holding a contract for the purchase of lands, the party bound to 
perform the contract, if not the plaintiff, may be made a party, and the court 
in a final judgment may order the interest of purchaser to be sold or trans- 
ferred to the plaintiff upon such terms as may be just, and may also order a 
specific performance of the contract in favor of the complainant, or the pur- 
chaser in case a sale be ordered. [L. ’54, p. 219, $ 490; Cd. ’81, $ 19; 2 H. 
C., § 149.] 


Where the vendor of real estate retains 
the legal title, and afterward mortgages 
.his interest to a third person, and also 
assigns to such person the purchaser’s 
notes given for the purchase price, such 
mortgagee and assignee may maintain an 
action against the vendee on the notes, 
and the contract lien is secured thereby. 
In such case the vendor is a proper though 


$ 196. 


not a necessary party: Shelton v. Jones, 4 
Wash. 692. 

Where a party sells all the timber upon 
a tract of land, and subsequently makes 
another bill of sale of all the cedar tim- 
ber on the same land, he is a proper party 
defendant to an action by his first gran- 
tees, brought to quiet title to the timber: 
Larson v. Allen, 34 Wash. 113. 


(4840.) Bringing in New Parties. 


The court may determine any controversy between parties before it when 


it can be done without prejudice to the rights of others, or by saving their 
rights; but when a complete determination of the controversy cannot be had 
without the presence of other parties, the court shall cause them to be brought 


in. [L. ’69, p. 6, $ 20; Cd. '81, $ 20; 2 H. C., $ 150.] 


See supra, §§ 189, 190, who must be made parties, 


See infra, $ 202, intervention. 


See infra, $ 198, interpleader and substitution, 
See infra, $ 408, subd. 5, judgment of nonsuit. 


Cited in 4 Wash. 811; 12 Wash. 139, 
698; 16 Wash. 129; 29 Wash. 526. 

See 2 Remington's Digest, p. 2203, $$ 41- 
43. 

If other parties than those before the 
court are necessary to a complete deter- 
mination of the matter in controversy, it 
is the duty of the court to cause them to 
be brought in: Harrington v. Miller, 4 
Wash. 8U8. 

A new party should be brought in when- 
ever, in the progress of the proceeding, 
and before the final order, there appears 
reason to believe that he owns an interest 
in the money or other property sought to 
be subjected to the judgment: Murne v. 
Schwabacher, 2 W. T. 130, 134; modified 
in Id., 2 W. T. 192. See Davis v. Seattle, 
37 Wash. 223; Moore v. Gilmore, 16 Wash. 
123. 

When no power in garnishment to order 


§ 197. 


in a new party: State ex rel. Nolte v. Su- 
perior Court, 15 Wash. 500. 

As to determination of any controversy 
between defendants, see Seattle v. Turner, 
29 Wash. 515. 

In an action to quiet title, it is discre- 
tionary to deny an application by plain- 
tiff, made after resting and after the 
defendants had put in part of their evi- 
dence, for leave to file a complaint in in- 
tervention on behalf of one not a party, 
in order to litigate the validity of a deed 
not questioned theretofore on the trial: 
Johnson v. Conner, 48 Wash. 431. 

Where a deed has been delivered in es- 
crow, the remedy of the vendee, upon a 
refusal to deliver the deed, is against the 
escrow holder, and there is no defect of 
parties defendant by reason of failure to 
join the vendors: Bronx Inv. Co. v. Na- 
tional Bank of Commerce, 47 Wash. 566. 


(4841.) New Party Entitled to Service of Summons. 


When a new party is introduced into an action as a representative or 


successor of a former party, such new party is entitled to the same summons, 
to be served in the same manner, as required for defendants in the eom- 
mencement of an action. [L. ’o4, p. 219, $ 485; L. *60, p. 99, $ 477; L. ’63, 
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p. 194, $ 524; L. 69, p 


PARTIES TO ACTIONS, 


. 172, $ 684; L. 73, p. 176, $ 682; L. ’77, p. 151, $ 747; 


$5 198-200 


Cd. ’81, $$ 21, 742; 2 H. C., $$ 151, 793.] 


See supra, $ 189, necessary parties. 
See last section and notes, 


Method of bringing in new parties: See 
2 Remington's Digest, p. 2203, $ 44; 
Cherry v. Western Wash. etc. Co., 11 


$ 198. 


Wash. 586; Zeimantz v. Blake, 39 Wash. 
6; Collins v. Kinnear, 37 Wash. 453. 


(4842.) Substitution and Interpleader. 


A defendant against whom an action is pending upon a contract, or for 
specific real or personal property, at any time before answer, upon affidavit 
that a person not a party to the action, and without collusion with him, 
makes against him a demand for the same debt or property, upon due notice 
to such person and the adverse party, may apply to the court for an order 
to substitute such person in his place, and discharge him from liability to 
either party on his depositing in court tae amount of the debt, or delivering 
the property or its value to such person as the court may direct; and the 


court may in its discretion make the order. 


$ 22; Cd. '81, $ 22; H. C., $ 152.] 
See the next three sections. 


Cited in 9 Wash. 474; 15 Wash. 281; 16 
Wash. 130; 42 Wash. 167. 


Actions of interpleader: See 2 Reming- 
ton’s Digest, pp. 1558, 1559, §§ 1-5; Cars- 
tens v. Gustin, 19 Wash. 403; Belond v. 
Rayburn, 38 Wash. 406; Pierson v. Peirce, 
42 Wash. 164; Zilke v. Woodley, 36 Wash. 
84, 


§ 199. 


[L. ’54, p. 132, $ 12; L. ’69, p. 7, 


Facts pleaded held to constitute a 
proper case for an interpleader under this 
section: Marx v. Parker, 9 Wash. 473. 
Court may order third party to inter- 
vene upon application of either party: 
Moore v. Gilmore, 16 Wash. 123, 

The provisions of this section do not 
furnish an exclusive remedy: See Wolver- 
ton v. Glasscock, 15 Wash. 279, 281. 


(4843.) Actions to Determine Conflicting Claims to Property. 


Anyone having in his possession, or under his control, any property or 
money, or being indebted, where more than one person claims to be the owner 
of, entitled to, interested in, or to have a lien on such property, money or 
indebtedness, or any part thereof, may commence an action in the superior 
court against all or any of such persons, and have their rights, claims, inter- 


est, or liens adjudged, determined, and adjusted in such action. 


93, § 1; 2 H. C., $ 153.] 


See last section and notes. 
See notes to § 196, supra. 


Cited in 14 Wash. 182, 642; 15 Wash. 
333; 29 Wash. 520, 521; 30 Wash. 565; 36 
Wash. 88; 41 Wash. 215; 44 Wash. 359. 

Sufficicney of complaint and claims un- 

-der this and the next two sections: See 2 


§ 200. 


[L. *90, p. 


Remington's Digest, p. 1558, $ 1; Daul- 
ton v. Stuart, 30 Wash. 562. Power to de- 
termine any controversy. See 2 Reming- 
ton’s Digest, p. 1559, $ 5; Scattle v. Tur- 
ner, 29 Wash. 515. 


(4844.) Plaintiff may Disclaim and Deposit Property. 


In all actions commenced under the preceding section, the plaintiff mav 
disclaim any interest in the money, property, or indebtedness, and deposit 
with the clerk of the court the full amount of such money or indebtedness, or 
other property, and he shall not be liable for any costs aceruing in said action. 
And the clerks of the various courts shall receive and file such complaint, and 
all other officers shall execute the necessary processes to carry out the pur- 
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poses of this section, and also sections 199 and 201, of this code, free from 
all charge.to said plaintiff, and the court, in its discretion, shall determine 
the liability for costs of the action. [L. ’90, p. 93, $ 2; 2 H. C., $ 154.] 


See notes to § 199. 
Cited in 14 Wash. 182, 642; 44 Wash. 359, 


§ 201. (4845.) Court may Protect Interest of Claimants. 

Either of the defendants may set up or show any claim or lien he may 
have to such property, money, or indebtedness, or any part thereof, and the 
superior right, title, or lien, whether legal or equitable, shall prevail. The 
court, or judge thereof, may make all necessary orders, during the pendency 
of said action, for the preservation and protection of the rights, interests, or 
liens of the several parties, [L. *90, p. 94, $ 3; 2 H. C., $ 155.] 


See notes to $ 199. 


§ 202. (4846.) Intervention. 

Any person may, before the trial, intervene in an action or proceeding, 
who has an interest in the matter in litigation, in the success of either party, 
or an interest against both. An intervention takes place when a third person 
is permitted to become a party to an action or proceeding between other per- 
sons, either by joining the plaintiff in claiming what is sought by the com- 
plaint, or by uniting with the defendant in resisting the claims of the plain- 
tiff, or by demanding anything adversely to both the plaintiff and the defend- 
ant, and is made by a complaint setting forth the grounds upon which the 
intervention rests, filed by leave of the court or judge on the ex parte motion 


of the party desiring to intervene. 
$ 156. ] 


Cited in 4 Wash. 605; 7 Wash. 79; 13 
Wash. 4; 21 Wash. 168; 23 Wash. 31; 25 
Wash. 51; 32 Wash. 166; 36 Wash. 418; 
47 Wash. 384. 


As to intervention in general, see 2 
Remington’s Digest, pp. 2201-2203, $$ 32- 
40. 

As to right to intervene, see Bissell v. 
Taylor, 7 Wash, 324, 


Under this section, a creditor who has 
attached certain property of his debtor 
cannot intervene in opposition to the ap- 
pointment of a receiver, in an action 
brought by other creditors against the 
same debtor: State ex rel. Arthur v. Su- 
perior Court, 7 Wash. 77. 


A contract creditor, without judgment 
or other lien, cannot intervene in a fore- 
closure suit: Thompson v. Huron L. Co., 
4 Wash. 600. Where a receiver has been 
appointed for an insolvent corporation, it 
is not error to refuse to permit an inter- 
vener to file an amended cross-complaint 
setting up fraud on the part of the cor- 
poration in the execution of a mortgage: 
Biddle Purchasing Co. v. Port Townsend 
Steel, W. & Nail Co., 16 Wash. 681. Upon 
an action to foreclose a mortgage upon 
leasehold estates held by an insolvent cor- 
poration, and the appointment of a re- 
cciver for the corporation, the lessors of 


[L. *77, p. 7, $ 23; Cd. '81, $ 23; 2 H. C., 


the property in question, who had claims 
against the corporation and had com- 
menced an action to forfeit one of the 
leases for nonpayment of rent, in which 
the receiver had intervened, are not en- 
titled to intervene in the foreclosure suit, 
and defend against the notes and mort- 
gage as fraudulent, as they are simple 
contract creditors of the corporation with- 
out interest in the subject matter of, and 
unaffected by, the foreclosure suit, they . 
not having reduced their claims to judg- 
ment or proved the same before the re- 
ceiver: Hindman v. Colvin, 47 Wash. 382. 
A mortgagee has the right to intervene 
in a suit in which the mortgagor is a 
party defendant, and the mortgaged prop- 
erty attached, for the purpose of having 
the mortgage lien declared prior to that 
of the attachment, and to have the prop- 
erty attached subjected to its payment: 
Langert v. Brown, 3 W. T. 102. 

A complaint in intervention is in time 
although not filed until after a motion is 
made in the principal cause for default 
against the defendant: Thompson v. Hu- 
ron L. Co., supra. 

Intervention, as we have it, is a pecu- 
liar proceeding, and should not be ex- 
tended so as to take the place of equity 
suits, which furnish ample remedy in most 
cases: Id. 


236 


CHap. V] 


A mere general or contract creditor has 
not such a direct and immediate interest 
as entitles him to intervene in an action 
against an administrator for the recovery 
of real estate: Churchill v. Stephenson, 14 
Wash. 620. 

A bare service of the complaint, which 
was not filed until after final judgment, is 
not a compliance with the statute, and does 
not make the party an intervener or party 
to the proceedings, and demurring to such 
complaint does not waive the objection: 
Wiseman v. Eastman, 21 Wash. 163. 

A third party has no right to intervene 
in an action merely because defendant is 
asserting an adverse claim to such third 
party’s property as well as to that of 
plaintiff, when the rights attempted to be 
set up dy means of the intervention affect 
entirely different property from that in- 
volved in the plaintiff’s action: McNa- 
mara v. Crystal Min. Co., 23 Wash. 26. 


§ 203. 


VENUE OF ACTIONS. 


§§ 203, 204 


Under this section, the receiver of an 
insolvent bank is entitled to intervene in 
an action by the trustee of a pledgee of 
such insolvent bank, and the fact that the 
bank, or its receiver, has another legal 
remedy for the enforcement of its claims 
is immaterial: Muhlenberg v. Tacoma, 25 
Wash. 36. 

A taxpayer in a school district whose 
children attend the school has no such 
interest in the matter in litigation as en- 
titles him to intervene in an action 
brought against the district by the pub- 
lisher of text-books under a contract with 
the state board: Westland Pub. Co. v. 
Royal, 36 Wash. 399. 

An intervener cannot ask for the re- 
scission of a contract of conveyance of 
land in another county because of the 
fraud of a third party: Boardman v. 
Hager, 24 Wash. 487. | 


(4847.) Practice in Intervention. 


When leave is given to intervene, a copy of the intervener’s complaint 


shall be served upon the parties to the action or proceedings who have not 
appeared, or publication of a notice of the intervention containing a brief 
' statement of the nature of the intervener’s demand shall be made in all cases 
where there are absent or nonresident defendants. The notice shall be 
published in the same manner and for the same length of time as prescribe? 
by law for publication of summons. And the complaint shall also be served 
upon the attorneys of the parties who have appeared, who may answer or 
demur to it as if it were an original complaint. The court shall determine 
upon the rights of the intervener at the same time the action is decided, and 
if the claim of the party intervening is not sustained, he shall pay all costs 
incurred by the intervention: Provided, that no intervention shall be cause 
for delay in the trial of an action between the original parties thereto. [L. 
"11, p. 7, § 24; Cd. 81, $ 24; 2 H. C., $ 157.] 
See notes to previous section. 


Cited in 4 Wash. 606; 13 Wash. 4. 
See Biddle Purchasing Co. v. Port 
Townsend Steel, W. & Nail Co., 16 Wash. 


681, as to rights of intervener where a re- 
ceiver has been appointed for an insolvent 
corporation, 


CHAPTER V. 
VENUE OF ACTIONS, 


§ 204. (4852.) Action to be Commenced Where Subject is Situated. 
Actions for the following causes shall be commenced in the county in 
which the subject of the action, or some part thereof, is situated :— 

1. For the recovery of, for the possession of, for the partition of, for the 
foreclosure of a mortgage on, or for the determination of all questions affect- 
ing the title or for any injuries to real property; 

2. All questions involving the rights to the possession or title to any spe- 
eifie article of personal property; in which last mentioned class of cases 
damages may also be awarded for the detention and for injury to such per- 
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sonal property. 


PROCEDURE IN COURTS OF RECORD. 


[Tire 11 


[L. '54, p. 133, $ 13; L. ’60, p. 7, $ 15; L. ’69, p. 12, $ 48; 


L. ’77, p. 11, $ 48; Cd. '81, $ 47; 2 H. C., $ 158.] 


See supra, $ 32, venue of actions in certain cases. 
See infra, $ 1610, specific performance of contract of deceased. 


Cited in 2 Wash. 120, 121; 3 Wash. 517; 
4 Wash. 656, 657; 5 Wash. 641; 6 Wash. 
347; 13 Wash. 608; 16 Wash. 400; 18 
Wash. 3; 23 Wash. 578. 


See 2 Remington's Digest, pp. 2813, 2844, 
88 1-4. 

The word “district,” as used in this 
section in the Code of 1881, refers only 
to districts composed of two or more coun- 
ties joined for judicial purposes, where 
sessions of court were held in but one ot 
the counties: MeLeod v. Ellis, 2 Wash. 
117. 


All actions for the causes mentioned in 
this section must be commenced in the 
county in which the subject of the action 
lies, and the court of no other county has 
jurisdiction: Wood v. Mastick, 2 W. T. 64. 
But court has jurisdiction to incidentally 
try title to Jand in another county on trial 
of another title in the proper county: Car- 
keek v. Boston Nat. Bank, 16 Wash. 399. 
Two mortgages securing the same debt, 
but covering lands in diflerent counties, 
may be foreclosed in either county: Com- 
mercial Nat. Bank of Seattle v. Johnson, 
16 Wash. 536. 


Subdivision 1 of this section author- 
izes a mortgagee, whose mortgage covers 
several disconnected tracts of land in dif- 
ferent counties, to foreclose his mortgage 
as to all of them, by a single suit, in any 
county where one tract is situated: Stevens 
v. Ferry, 48 Fed. 7. 


This section refers to a peculiar class of 
actions which were always local; §§ 205, 
207 and 208, infra, include only actions 
which were always transitory; § 208 does 
not apply to actions enumerated in this 
section: McLeod v. Ellis, supra. 

Municipal corporations are subject to 
suit only in the county in which they are 
situnted: North Yakima v. Superior Court, 
4 Wash. 655. 

A suit seeking to enjoin the application 
of special funds of a municipal corpora- 
tion is a local action within tbe provision 
involving the right to the possession or 
title to any specific article of personal 
property: Id. 

Suits purely local in their nature must 
be commenced in the proper county, other- 
wise they will be dismissed on motion for 
want of jurisdiction: Id.; see Wood v. 
Mastick, supra. 

In an action to recover specific per- 
sonal property, the venue is jurisdictional, 
and a complaint is fatally defective which 
fails to allege that the property, or a part 
thereof at the time of the commencement 
of the action was in the county in which 
the action is brought: Stiles v. James, 2 
W. T. 194. But a trial amendment to 
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the complaint to show the venue in re- 
plevin is within the discretion of trial 
court: Standard Furniture Co. v. Ander- 
son, 38 Wash. 582. 


An action praying judgment upon a 
promissory note and seeking to foreclose 
a pledge of promissory notes and certifi- 
cates of corporate stock, delivered as col- 
lateral security, is a transitory one, and 
must be brought in the county in which 
the defendant resides, or in which he may 
be served with process: State v. Superior 
Court, 13 Wash. 607. 


Proceedings instituted by a third party 
claiming property seized by the sheriff un- 
der attachment according to § 573, infra, 
is a new and independent action, and 
must be placed on the trial docket of the 
county where the property was seized; 
the court of no other county has jurisdic- 
tion of the subject matter of the action: 
State v. Superior Court, 5 Wash. 639, 
aflirming McLeod v. Ellis, supra. 


Actions for injuries to real property, be- 
ing local in their nature, must be tried in 
the county where the property lies: Mc- 
Leod v. Ellis, supra. 


An action to enforce a resulting trust in 
lands of which a decedent died seised, and 
in a judgment recovered by him, may be 
brought in the county in which the land 
lies, and in which the judgment was ren- 
dered, although decedent died and his es- 
tate was administered upon, in another 
county: Reese v. Murnan, 5 Wash. 373. 


An action to enforce a logger's lien 
(§ 1172, infra) is properly brought in the 
county in which the logs were cut and the 
lien notice filed, regardless of the fact 
that the logs were in another county: 
Overbeck v. Calligan, 6 Wash. 342. 

An action for the specific perrormance 
of a contract to convey land is a transi- 
tory one, and need not be brought in the 
county where the land is situated: Mor- 
gan v. Bell, 3 Wash. 554. 

An action in which the plaintiff seeks 
to compel the performance of a contract 
to convey an undivided interest in cer- 
tain lands, to have several conveyances 
made by some of the defendants to others 
set aside, and for a partition ot the lands, 
and, if specific performance cannot be de- 
ereed, asking that the moneys advanced 
thereon be declared a lien upon the lands, 
renders the action a local one under the 
statutes of this state: State v. Superior 
Court, 13 Wash. 187. 

An action to rescind a contract for the 
removal of standing timber is local, and a 
change of venue to the county of defend- 
ant’s residence is properly denied: Sey- 
mour Y. LaFurgey, 47 Wash, 450. 


Cuap. V] VENUE OF ACTIONS. $5 205-207 
$ 205. (4853.) Actions to be Tried Where Cause Arose. 

Actions for the following causes shall be tried in the county where the 
cause, or some part thereof, arose :— 

1. For the recovery of a penalty or forfeiture imposed by statute; 

2. Against a public officer, or person specially appointed to execute his 
duties, for an act done by him in virtue of his office, or against a person who, 
by his command or in his aid, shall do anything touching the duties of such 
officer. [Cf. L. ’54, p. 33, $ 14; L. ’60, p. 7, § 16; L. 69, p. 12, $ 49; L. ’77, 
p. 11, $ 49; Cd. ’81, $ 48; 2 H. C., $ 159.] 


See notes to previous section. 
Cited in 2 Wash. 120; 18 Wash. 3, 


$ 206. (4854.*) Venue of Actions Against Private Corporations. 

An action against a corporation may be brought in any county where 
the corporation transacts business or transacted business at the time the 
cause of action arose; or in any county where the corporation has an office 
for the transaction of business or any person resides upon whom process may 


be served against such corporation, unless otherwise provided in this code. 
[L. *09, p. 69, § 1. Cf. L. ’54, p. 220, $ 494; L. *60, p. 101, $ 488; L. ’69, p. 


13, $ 50; L. "77, p. 11, $ 50; Cd. '81, $ 49; 2 H. C., $ 160.] 


See notes to last section. 


See infra, $$ 226-228, manner of service on corporations. 


Cited in 4 Wash. 658; 10 Wash. 149, 
150; 14 Wash. 205; 23 Wash. 519; 24 
Wash. 303; 40 Wash. 447; 42 Wash. 453; 
43 Wash. 375; 48 Wash, 148. 

Municipal corporations are not subject 
to the provisions of this section, but are 
governed by the rule of the common law: 
North Yakima v. Superior Court, 4 Wash. 
655, 658. 

See 1 Remington’s Digest. p. 651, $ 153; 
Knoff v. Puget Sound Co-op. Co., 1 Wash. 
57; Zindorf v. Western American Co., 26 
Wash. 695; Hammel v. Fidelity Mutual 
Aid Assn., 42 Wash. 448; Carkeek v. Bos- 
ton Nat. Bank, 16 Wash. 399. 

If the action is brought against a cor- 
poration in the wrong county, the court 
has no jurisdiction to render judgment, as 
$5 207 and 208 have no application to ac- 
tions against corporations, such actions be- 
ing governed solely by the provisions of 
this section: McMaster v. Thresher Co., 10 
Wash. 147. 

This section is applicable to original 
actions and does not relate to garnishment 
proceedings: Title Guarantee € T. Co. v. 
Seattle Theater Co., 23 Wash. 517. 

Under this section service of process is- 
sued out of the superior court of Clarke 
county upon a purser and a wharfinger in 


$ 207. 


the employ of a foreign corporation is 
sufficient, where the company was operat- 
ing a line of steamers on the Columbia 
river, which, under the charge of the 
purser, received and discharged freight 
and passengers at Vancouver, landing 
regularly at the wharf there for that pur- 
pose, and hence making the wharf an of- 
fice in this state for the transaction of 


such business: Sievers v. Dalles etc. Navi- ` 


gation Co., 24 Wash. 302. 

A citizen of another state may maintain 
an action against a nonresident corpora- 
tion, where no unfair advantage is sought 
and defendant has property in this state: 
Hunter v. Wenatchee Land Co., 36 Wash. 
541. 

Where an action was commenced against 
a corporation in the wrong county, in 
which it had no agent or place of busi- 
ness, the fact that another proper party 
defendant was served in another county 
and defaulted does not confer jurisdic- 
tion over the corporation, when it is not 
made to appear that the consenting co- 
defendant was a resident of the county in 
which the action was brought: Whitman 
v. United States Fidelity & Guaranty Co., 
49 Wash. 150. 


(4855.) Venue in Cases not Before Specified. 


In all other cases the action must be tried in the county in which the 


defendants, or some of them, reside at the time of the commencement of the 
action, or may be served with process, subject, however, to the power of the 
court to change the place of trial, as provided in the next two succeeding 
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sections. [Cf. L. 54, p. 133, § 15; L. ’60, p. 7, $ 17; L. ’69, p. 13, $ 51; L. °75, 
p. 5, § 6; L. "77, p. 11, $ 51; Cd. ’81, $ 50; L. '91, p. 71, § 1; 2 H. C., $ 161.] 


See next two succeeding sections and notes, 


Cited in 5 Wash. 291; 10 Wash. 149, 
150; 13 Wash. 608; 14 Wash. 116; 18 
Wash. 3. 

See 2 Remington's Digest, p. 2844, $$ 8, 


“This section provides for two classes of 
defendants, namely, all those having a 
place of residence in same county within 
the state, and all those who are not resi- 
dents of the state: Kennedy v. Derrick- 
son, 5 Wash. 289. ' 

By virtue of this section a resident of 
any county is given the right to have ac- 
tions against him tried in his home county, 
even although he may be served in an- 
other county: Id., 291. 

The right to have the case tried in the 
county of his residence is an absolute one, 
subject only to certain exceptions: State 
v. Superior Court, 9 Wash. 668. 

A judge, although having more than one 
county in his judicial district, cannot try 
an application for alimony except in the 
county where the divorce suit was insti- 
tuted: State ex rel. Clark v. Neal, 19 
Wash. 642. 

An action for the enforcement of & 
trust, and an accounting thereunder, is & 


transitory one, irrespective of the fact 
that the action will take effect upon real 
property: State v. Superior Court, 7 Wash. 
306. 


The fact that certain persons named as 
defendants are proper, but not necessary, 
parties will not deprive the principal de- 
fendant in a transitory action from ob- 
taining a transfer to the county of his 
residence for trial: Id. 


A defendant in a divorce case is not 
entitled to have the case removed to the 
county in which he resides: Bachelor v. 
Bachelor, 30 Wash. 639. 


ACTIONS, TRANSITORY.—An action 
to recover unpaid purchase money due 
upon a conveyance of real estate is a 
transitory one, and cannot be made local 
by the prayer of the complaint that the 
sum due be declared a first lien on the 
premises and that they be sold to satisfy 
the same, since, in the absence of a res- 
ervation of a vendor's lien by agreement 
between the parties, such lien is not recog- 
nized in this state: Smith v. Allen, 18 
Wash. 1. 


$ 208. (4856.) Proceeding When Action Commenced in Wrong County. 
If the county in which the action is commenced is not the proper county 
for the trial thereof, the action may, notwithstanding, be tried therein, unless 
the defendant, at the time he appears and demurs or answers, files an affidavit 
of merits, and demands that the trial be had in the proper county, [Cf. L. 
73, p. 5, § 7; L. 77, p. 11, sol; Cd. ’81, $ 50; L. ’91,p.78,$1;2H.C., $ 162.] 


See note to next section. 
See notes to last section. 


See supra, $ 204, when action to be commenced. 
This section does not apply to actions enumerated in $ 204, supra. 


Cited in 5 Wash. 291, 519, 521; 10 Wash. 
149, 150; 15 Wash. 367; 26 Wash. 404; 45 
Wash. 29. 

Sce 2 Remington’s Digest, pp. 2846, 2847, 
$$ 16, 20, 23. 

The provisions of this section apply only 
to transitory actions, and not to such as 
are local in their nature, hence actions for 
injuries to real property must be tried in 
the county where the property is situated: 
MeLeod v. Ellis, 2 Wash. 117. 

But see Carkeek v. Boston Nat. Bank, 
16 Wash. 399. 

If a defendant file an affidavit required 
by this section the court of the county in 
which the action is brought is without 
jurisdiction to try the cause, and a writ 
of prohibition will lie if the trial be at- 
tempted: State v. Superior Court, 5 Wash. 
518; North Yakima v. Superior. Court, 4 
Wash. 655, 661; Campbell v. Superior 
Court, 7 Wash, 306; Allen v. Superior 
Court, 9 Wash. 668. Overruled in State 
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ex rel. Miller v. Superior Court, 40 Wash. 
505. See, also, State ex rel. LaFurgey, 
47 Wash. 154; State ex rel. Martin v. 
Hinkle, 47 Wash. 156, holding remedy is 
by appeal; see 2 Remington's Digest, p. 
2847, § 24. 

The fact that a defendant, at the time 
of filing his affidavit, makes demand for a 
bill of particulars instead of demurring or 
answering, is held a substantial compli- 
ance with the statute: State v. Superior 
Court, supra. 

A motion for change of venue is not 
waived by failure to renew it after the 
filing of an amended complaint: Kennedy 
v. Derrickson, 5 Wash. 289. 

Objection to the jurisdiction of the 
court, after its refusal to grant a change 
of venue to the county of defendant's 
residence, is waived by a general appear- 
ance asking leave to file a demurrer, also 
by motion to vacate a default judgment, 
and also by a motion for a new trial on 
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the ground of accident and surprise: Sea- 
ton v. Cook, 45 Wash. 27. 

A party entitled to a change of venue 
under this section, because sued in a 
county other than that of his residence, 
does not, after having made proper de- 
mand for change, waive his right thereto 
by failing to appear at the time a ruling 
is had upon his application: State v. Su- 
perior Court, 15 Wash. 366. 

Where it appears from defendant’s affi- 
davit of merits for removal of a cause 
that he is entitled to file an answer which 
will raise issnes for trial, the affidavit is 
sufficient: Allen v. Superior Court, supra. 

The application for transfer, made by 
all the defendants who had been served 
at the time, is not objectionable because 
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of the fact, before its determination, an- 
other defendant is served, but has failed 
to join therein: Id. 

Where a motion for transfer has been 
made, upon a sufficient affidavit, the fail- 
ure of applicant to appear at the time set 
for hearing of the motion affords no ground 
for denying the same: Id. 

Where all the defendants live in another 
county it is a matter of right to have their 
motion for change of venue granted: Smith 
v. Allen, 18 Wash. 1. A motion for change 
of venue is too late if interposed at close 
of plaintiff’s case, notwithstanding the 
case as to the only resident defendant was 
then dismissed, there being no showing 
that he was made a party in bad faith: 
Rector v. Thompson, 26 Wash. 400. 


(4857.) Grounds Authorizing Change of Venue. 


The court may, on motion, in the following cases, change the place of 
trial, when it appears by affidavit or other satisfactory proof,— 


1. That the county designated in the complaint is not the proper county; or 

2. That there is reason to believe that an impartial trial cannot be had 
therein; or i 

3. That the convenience of witnesses or the ends of justice would be for- 
warded by the change; or 

4. That from any cause the judge is disqualified; which disqualification 
exists in either of the following cases: In an action or proceeding to which he 
is a party, or in which he is interested; when he is related to either party by 
consanguinity or affinity within the third degree; when he has been of counsel 
for either party in the action or proceeding. [Cf. L. 54, p. 134, $ 16; L. ’69, 
p. 13, § 52; L. ’75, p. 6, § 8; L. °77, p. 12, $ 52; Cd. ’81, $ 51; 2 H. C., $ 163.] 


Sce infra, §§ 2018, 2019, change of venue in criminal cases. 


Cited in 2 Wash. 120; 3 Wash. 695; 10 
Wash, 149; 19 Wash. 13; 40 Wash. 446. 


As to grounds for change in venue, see 
2 Remington’s Digest, pp. 2845-2847, §§ 10- 
24. 

A change of place of trial, on account 
of local prejudice, rests solely in the dis- 
cretion of the court. It may, of its own 
motion, examine as to public feeling, and 
properly make inquiry of the jurors touch- 
ing the same: Ward v. Moorey, 1 W. T. 
104. 


This section should be liberally con- 
strued so far as same pertains to an im- 
partial trial, convenience and justice: 
State ex rel. Wyman, Partridge & Co. v. 
Superior Court, 40 Wash. 443. 


A motion for a change of venue on the 
ground that the convenience of witnesses 
and ends of justice would be forwarded 
thereby is addressed to the discretion of 
the court, and where such discretion has 
not been abused, the order of the court 
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denying the motion will not be disturbed: 
State v. Superior Court, 9 Wash. 673. Sce, 
also, State v. Straub, 16 Wash. 111. 

Although a judge may be disqualified 
under subdivision 4 of this section, he is, 
nevertheless, authorized to grant a change 
of venue, and may approve an agreement 
of the parties for the appointment of a 
judge pro tempore: State v. Sachs, 3 
Wash. 691. 

Where the judge is interested finan- 
cially in the result of a case, although it 
may not render him legally responsible, 
and is biased in favor of one of the par- 
ties, his failure to grant a change of venue 
is an abuse of discretion: Burnett v. Ash- 
more, 5 Wash. 163. 

A judge is disqualified if he has pre- 
judged the ease: State ex rel. Barnard v. 
Board, 19 Wash. 8. But the interest of 
a county does not disqualify the county 
commissioners from determining a content 
over the establishing of a drain: O’Cou- 
nell v. Baker, 35 Wash. 376, 


(4858.) To What Venue Changed—Only One Allowed. 


If a motion for a change of the place of trial be allowed, the change shall 
be made to the county where the action ought to have been commenced, if it 


Rem. Wash. Code, Vol. I.—16 


241 


$$ 211-217 PROCEDURE IN COURTS OF RECORD. [TITLE II 


be for the cause mentioned in subdivision one of the last preceding section, and 
in other cases to the most convenient county where the cause alleged does not 
exist. Neither party shall be entitled to more than one change of the place 
of trial, except for causes not in existence when the first change was allowed. 
[L. *69, p. 14, § 53; L. ’77, p. 12, $ 53; Cd. ’81, $ 52; 2 H. C., $ 164.] 


§ 211. (4859.) Change to Newly Created County. 

Any party in a civil action pending in the superior court in a county out 
of whose limits a new county, in whole or in part, has been created, may file 
with the clerk of such superior court an affidavit setting forth that he is a 
resident of such newly created county, and that the venue of such action is 
transitory, or that the venue of suah action is local, and that it ought properly 
to be tried in such newly created county; and thereupon the clerk shall make 
out a transcript of the proceedings already had in such action in such superior 
court, and certify it under the seal of the court, and transmit such transcript, 
together with the papers on file in his office connected with such action, to the 
clerk of the superior court of such newly created county, wherein it shall be 
proceeded with as in other cases. [Cf. L. ’54, p. 377, $ 2; L. ’69, p. 14, $ 54; 
L. ’77, p. 12, $ 54; Cd. ’81, 8 53; L. *91, p. 72, $ 2; 2 II. C., $ 165.] 


§ 215. (4860.) Transmission of Record on Change—Costs. 

When an order is made transferring an action or proceeding for trial, the 
clerk of the court must transmit the pleadings and papers therein to the court 
to which it is transferred. The costs and fees thereof, and of filing the papers 
anew, must be paid by the party at whose instance the order was made, except 
in the cases mentioned in subdivision one, section 209, in which case the plain- 
tiff shall pay costs of transfer. The court to which an action or proceeding 
is transferred has and exercises over the same the like jurisdiction as if it 
had been originally commenced therein. {L. ’69, p. 14, $$ 55, 56; L. ’73, p. 
7,810; L. 77, p. 12, $55; Cd. 781, $ 54; 2 H. C., $ 166.] 

See notes to $ 208, supra. 


Cited in 25 Wash. 348, on leave of the court of another county 
Under this section, an information is to which the prosecution has been trans- 
amendable by the prosecuting attorney, ferred: State v. Lyts, 25 Wash. 347. 


§ 216. (4861.) Change by Stipulation. 

Notwithstanding the provisions of section 209, all the parties to the ac- 
tion by stipulation in writing or by consent in open court entered in the rec- 
ords may agree that the place of trial be changed to any county of the state, 
and thereupon the court must order the change agreed upon. [L. 777, p. 13, 
$ 56; Cd. ’81, $ 55; 2 H. C., $ 167.] 

As to sufficient stipulation showing parties had agreed to change of venue, sce 
Kane v. Kane, 35 Wash. 517. 


§ 217. (4862.) Effect of Neglect of Moving Party. 

If such papers be not transmitted to the clerk of the proper court within 
the time prescribed in the order allowing the change, and the delay be caused 
by the act or omission of the party procuring the change, the adverse party, on 
motion to the court or judge thereof, may have the order vacated. and there- 
after no other change of the place of trial shall be allowed to such party. [Cf. 
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L. ’54. p. 135, $ 21; L. ’69, p. 15, $ 57; L. "77, p. 13, $ 57; Cd. '81, $ 56; 2 I. 
C., $ 168.] 


See notes to § 208, supra. 


§ 218. (4863.) When Change Deemed Complete. 

Upon the filing of the papers with the clerk of the court to which the 
cause is transferred, the change of venue shall be deemed complete, and there- 
after the action shall proceed as though it had been commenced in that court. 
[L. ’54, p. 135, $ 22; L. ’69, p. 15, $ 58; L. ’77, p. 13, $ 58; Cd. ’81, $ 57; 2 
H. C., $ 169.] 


$$ 218-220 


§ 219. (4864.) Clerk must Certify Entries with Transcript. 

The clerk of the court must also transmit with the original papers, where 
an order is made changing the place of trial, a certified transcript of all record 
entries up to and ineluding the order for change. [L. ’77, p. 13, § 59; Cd. 
'81, $ 58; 2 H. C., $ 170.] 


CHAPTER VI. 
MANNER OF COMMENCING ACTIONS. 


§ 220. (4869.) Service of Summons. 

Civil actions in the several superior courts of this state shall be com- 
menced by the service of a summons, as hereinafter provided, or by filing a 
complaint with the county clerk as clerk of the conrt: Provided, that unless 
service has been had on the defendant prior to the filing of the complaint, the 
plaintiff shall cause one or more of the defendants to be served personally, or 
commence service by publication within ninety days from the date of filing the 
complaint. [L. ’93, p. 407, $ 1; L. *95, p. 170, $ 1.] 

See generally for legislation on this subject: L. ’54, pp. 135-138; L. '57, pp. 8-10; 
L. ’59, pp. 8-11; L. ’63, pp. 90-93; L. ’69, pp. 5-19; L. ’71, pp. 16-21; L. *73, pp. 16-21; 
L. ’77, pp. 13-17; Cd. "81, $5 59-72; L. '88, pp. 24-28; L. '91, pp. 99-102; 2 H. C., $$ 171-183. 

See infra, $ 647, and notes, attachments. 


See infra, $ 817 et seq., complaint and summons in forcible entry and detainer. 


Cited in 10 Wash. 449; 12 Wash. 686; 16 
Wash. 629; 20 Wash. 397; 21 Wash. 106; 
27 Wash. 249, 330, 346; 31 Wash. 319; 30 
Wash. 621; 34 Wash. 544; 35 Wash. 111; 
40 Wash. 522; 44 Wash. 284. 


See 2 Remington's Digest, pp. 2357-2359, 
$§ 1-10. 

This chapter as enacted in the Laws of 
1893 does not violate the constitutional in- 
hibition against more than one subject 
being embraced in the bill: McMaster v. 
Thresher Co., 10 Wash. 147; Merritt v. 
Corey, 22 Wash. 444. 


Under the Laws of 1888, page 24, juris- 
diction could be obtained of the person of 
defendant by service upon him of the 
summons prescribed in the act and with- 
out the service of the complaint in the ac- 
tion, its filing with the clerk being suffi- 
cient: Baldwin v. Baer, 10 Wash. 414, 
following Spokane Falls v. Curry, 2 Wash. 
541. 


Summons filed in “superior court of 
Pierce county,” requiring defendant to 
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appear in “superior court of the state of 
Washington for the county of Pierce, 
holding terms at Tacoma,” is not a preju- 
dicial variance: Ralph v. Lomer, 3 Wasi. 
401. 

As to effect of repeal of law governing 
commencement of actions, sce City of Se- 
attle v. O'Connell, 16 Wash. 625. 

Service by publication must be com- 
menced within ninety days after filing 
complaint, and a second publication after 
that time upon quashing the first is not 
sufficient: Denning Inv. Co. v. Ely, 21 
Wash. 102. See, also, Fuhrman v. Power, 
43 Wash. 533. But where part of the de- 
fendants are residents and are served per- 
sonally, it is not essential that publica- 
tion as to nonresidents be commenced 
within ninety days, if there is no unrea- 
sonable delay: Johnston v. Gerry, 34 
Wash, 524. 

Where a complaint is filed in the office 
of the clerk of the court within five davs 
after service of summons, the service of a 
copy of the complaint may be omitted: 
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Mounts v. Goranson, 29 Wash. 261. A 40 Wash. 626; In re Sullivan’s Estate, 40 
judgment is not void for want of juris- Wash. 202. As to sufficiency of filing. see 
diction because of the failure to file the Snohomish Land Co. v. Blood, 40 Wash. 
complaint: Snohomish Land Co. v. Blood, 626. 


§ 221. (4870.) Summons, How Issued. 

The summons must be subscribed by the plaintiff or his attorney, and 
directed to the defendant requiring him to answer the complaint, and serve a 
eopy of his answer on the person whose name is subscribed to the summons, 
at a place within the state therein specified in which there is a postoffice, within 


twenty days after the service of the summons, exclusive of the day of service. 
[L. ’93, p. 407, $ 2.] 


See references to last section, 


Cited in 31 Wash. 345; 35 Wash. 280. Nonresident attorneys may issue sum- 


The ae of ae an this rea mons if admitted to the bar of this state 
ter, repeals and supersedes all former laws : : 
on ihe subject, and fixes the time for an- and provided the summons specifies & 


swer in response to summons as twenty Place in this state where the answer may 
days in all cases: MeMaster v. Thresher be served: See Wagnitz v. Ritter, 31 
Co., 10 Wash. 147. See, also, Merritt v. Wash. 343, 

Corey, 22 Wash. 444. 


§ 222. (4871.) Contents of Summons. 
The summons shall also contain,— 

1. The title of the cause, specifving the name of the court in which the ac- 
tion is brought, the name of the county designated by the plaintiff as the place 
of trial, and the names of the parties to the action, plaintiff and defendant; 

2. A direction to the defendants summoning them to appear within twenty 
days after service of the summons, exclusive of the day of service, and defend 
the action; 

3. A notice that, in case of failure so to do, Judgment will be rendered 
against them, according to the demand of the complaint. It shall be sub- 
scribed by the plaintiff, or his attorney, with the addition of his postoffice ad- 
dress, at which the papers in the action may be served on him by mail. There 
may, at the option of the plaintiff, be added at the foot, when the complaint 
is not served with the summons, and the only relief sought is the recovery of 
the money, whether upon tort or contract, a brief notice specifying the sum to 
be demanded by the complaint. [L. 793, p. 407, 8 3.] 


See references to § 220, supra. 


Cited in 10 Wash. 148; 31 Wash. 348. v. Canadian ete. Co., 42 Wash. 457; De 
See 2 Remington’s Digest, p. 2358, $$ 7- Corvet v. Dolan, 7 Wash. 365; Goore v. 
10; Ralph v. Lomer, 3 Wash. 401; Gravelle Goore, 24 Wash. 139, 


§ 223. (4872.) Form of Summons. 
Such summous shall be substantially in the following form :— 


—— COURT, — COUNTY, 
A B, Plaintiff, 

vs. 
C D, Defendant. 

The state of Washineton, , to the said , defendant: You are hereby 
summoned to appear within twenty days after service of this summons, ex- 
clusive of the dav of service, and defend the above entitled action in the court 
aforcsaid; and in case of your failure so to do, Judgment will be rendered 
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against you, according to the demand of the complaint, which will be filed with 
the clerk of said court, or a copy of which is herewith served upon you. 

E F, Plaintiff’s Attorney. 


P. O. Address, County, Wash. 


[L. ’93, p. 407, § 4.] 
See references to §§ 220, 222, supra. 
Cited in 31 Wash. 345; 35 Wash. 280. 


A summons in substantial compliance 
with this form is good as against a gen- 


§ 224. (4873.) Summons to be Accompanied by Copy of Complaint, When. 

A copy of the complaint must be served upon the defendant with the sum- 
mons unless the complaint itself be filed in the office of the clerk of the 
superior court of the county in which the action is commenced within five 
days after service of such summons, in which case the service of the copy may 
be omitted; but the summons in such case must notify the defendant that the 
complaint will be filed with the clerk of said court; and if the defendant ap- 
pear within ten days after the service of the summons, the plaintiff must 
serve a copy of the complaint on the defendant or his attorney within ten 
days after the notice of such appearance, and the defendant shall have at least 
ten days thereafter to answer the same; and no judgment shall be entered 
against him for want of an answer in such case till the expiration of the time. 
[L. ’93, p. 408, $ 5.] 


See references to § 220, supra. 
See supra, § 61 et seq., legal holidays, 


eral objection, first raised on appeal: Wag- 
nitz v. Ritter, 31 Wash. 343. 


Cited in 27 Wash. 330; 29 Wash. 264, 
701. 

See 2 Remington’s Digest, p. 2360, $ 17; 
Spokane Falls v. Curry, 2 Wash. 541; 
Baldwin v. Baer, 10 Wash. 414; Munch 


Where a summons and complaint had 
been served and the summons was quashed, 
the serving of an alias summons and no- 
tice that complaint had been filed is suffi- 


v. McLaren, 9 Wash. 676. 


$ 225. (4874.) Who Shall Serve Summons— Exception. 

In all cases, except when service is made by publication, as hereinafter 
provided, the summons shall be served by the sheriff of the county wherein 
the service is made or by his deputy, or by any person over twenty-one years 
of age, who is competent to be a witness in the action, other than the plaintiff. 


cient: Mounts v. Goranson, 29 Wash. 261. 


LL. ’93, p. 408, $ 6.] 
See references to $ 220, supra. 


Cited in 27 Wash. 173; 44 Wash. 306. 

See 2 Remington's Digest, p. 2359, $$ 13, 
14. 

Where the sheriff is disqualified, a writ 
of garnishment may be served by a pri- 
vate person: Russell v. Millett, 20 Wash. 
212. 


$ 226. 


Under this section, an individual who 
acts in place of the sheriff in making 
service of summons, has no more power 
than the sheriff to modify the written 
terms of summons, unless authorized by 
the plaintiff: Washington Mill Co. v. 
Marks, 27 Wash. 170. 


(4875.) Manner of Service of Summons. 


The summons shall be served by delivering a copy thereof, as follows :— 
1. If the action be against any county in this state, to the county auditor; 
2. If against any town or incorporated city in the state, to the mayor 


thereof ; 


3. If against a school district, to the clerk thereof; 
4. If against a railroad corporation, to any station, freight, ticket or other 


agent thereof within this state; 
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5. If against a corporation owning or operating sleeping cars, or hotel cars, 
to any person having charge of any of its cars or any agent found within the 
state; 

6. If against an insurance company, to any agent authorized by such com- 
pany to solicit insurance within this state; 

7. If against a company or corporation doing any express business, to any 
agent authorized by said company or corporation to receive and deliver ex- 
press matters and collect pay therefor within this state; 

8. If the suit be against a company or corporation other than those desig- 
nated in the preceding subdivisions of this section, to the president or other 
head of the company or corporation, secretary, cashier or managing agent 
thereof ; 

9. If the suit be against a foreign corporation or nonresident joint stock 
company or association doing business within this state, to any agent, cashier 
or secretary thereof ; 

10. If against a minor under the age of fourteen years, to such minor per- 
sonally, and also to his father, mother, guardian, or if there be none within 
this state, then to any person having the care or control of such minor, or with 
whom he resides, or in whose service he is employed, if such there be; 

11. If against any person for whom a guardian has been appointed for any 
cause, then to such guardian ; 

12. In all other cases, to the defendant personally, or by leaving a copy of 
the summons at the house of his usual abode with some person of suitable age 
and discretion then resident therein. Service made in the modes provided in 
this section shall be taken and held to be personal service; 

13. Whenever any domestic or foreign corporation, which has been doing 
business in this state, has been placed in the hands of a receiver and the re- 
ceiver is in possession of any of the property or assets of such corporation, 
service of all process upon such corporation may be made upon the receiver 
thereof. [L. ’93, p. 408, § 7; L. ’97, p. 284, § 1.] 


See references to § 220, supra. 
See infra, notes to $ 3720, 
See notes to preceding section, 


Cited in 9 Wash. 667; 14 Wash. 205; 24 
Wash. 304; 27 Wash. 330; 29 Wash. 701; 
34 Wash. 16; 41 Wash, 501, 504; 42 Wash. 
450; 43 Wash. 374, 375; 51 Wash. 210. 

See 2 Remington's Digest, pp. 2359-2361, 
$$ 15-21. 

Under subdivision 8 of this section, ser- 
vice of summons upon the agent of a do- 
mestic corporation in charge of a branch 
store of his principal is not sufficient: Os- 
borne v. Columbia ete. Corp., 9 Wash. 666; 
and the fact that defendant corporation 
had knowledge of the pendency of the 
suit will not dispense with the necessity 
for proper service: Id. See, also, Bennett 
v. Supreme Tent etc. Maccabees, 40 Wash. 
431. 

But after general appearance party is 
in eourt for all purposes: French v. Ajax 
Oil & Development Co., 44 Wash. 308. 

Under 2 Hill's Code, § 173, in order to 
obtain jurisdiction of a school district, ser- 
vice of process must be had on the clerk 
of the district; service on an individual 
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member of the board is not sufficient: 
Downs v. Board of Directors, 4 Wash. 309. 

Although a defendant may acknowledge 
service of process upon him in writing, the 
court will not take judicial notice of his 
signature, and, in the absence of any ap- 
pearance by him, proof must be made of 
its genuineness; Jd. And after appear- 
ance, judicial notice of defendant's ac- 
ceptance of service of notices will be 
taken without proof of genuineness of sig- 
nature of defendant: Tischner v. Rutledge, 
35 Wash. 285. See, also, Neff v. Neff, 32 
Wash. 82. Service on an infant is valid 
although not specifying her Christian 
nima, if the record shows she was the 
only person to whom summons could re- 
fer: Gravelle v. Canadian ete. Mtg. & T. 
Co., 42 Wash. 457. 

Service on a mayor and council binds 
their successors in office: Waldron v. Sno- 
homish, 41 Wash. 566, 

Service of one copy of summons upon 
the father, in an action in which bis 
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Subdivisions 7 and 8 of above section 
have no application to partnerships: 


Coughlin v. Pinkerton, 41 Wash. 500. 


As to service by leaving copy of sum- 
mons at residence of defendant, see 
Powell v. Nolan, 27 Wash. 318; North- 
western & P. Bank v. Ridpath, 29 
Wash. 687. 


three minor children were defendants, was 
sufficient, where a copy was left with each 
of the minors, since the object of the ser- 
vice is notice, and one copy served on the 
father would answer that purpose as well 
as an increased number of copies: Morri- 
son v. Morrison, 25 Wash. 467. 


8 227. (4876.) Service of Summons on Corporation. 

Whenever any corporation, created by the laws of this state, or late terri- 
tory of Washington, does not have an officer in this state upon whom legal 
service of process can be made, an action or proceeding against such corpora- 
tion may be commenced in any county where the cause of action may arise, or 
said corporation may have property, and service may be made upon such cor- 
poration by depositing a copy of the summons, writ, or other process, in the 
office of the secretary of state, which shall be taken, deemed and treated as 
personal service on such corporation: Provided, a copy of said summons, writ, 
or other process, shall be deposited in the postoffice, postage paid, directed to 
the secretary or other proper officer of such corporation, at the place where 
the main business of such corporation is transacted, when such place of busi- 
ness is known to the plaintiff, and be published at least once a week for six 
weeks in some newspaper printed and published at the seat of government of 
this state, before such service shall be deemed perfect. [L. ’93, p. 409, § 8.] 

See references to § 220, supra. 


See supra, § 206, venue of actions against corporations. 
See note to preceding section. 


Service of summons upon an officer of in the state for any purpose whatever: 


a foreign corporation, who is temporarily 
present in the state, will not confer jur- 
isdiction over the corporation, when the 
latter has never done any business in the 
state, nor maintained an office for that 


Carstens v. Leidigh, 18 Wash. 450. 

Service on a soliciting agent of a for- 
eign railway is not service on the com- 
pany: Rich v. Chicago B. € Q. R. Co., 34 
Wash. 14, 


purpose nor appointed an officer or agent 


§ 228. (4877.) Service of Summons by Publication. 

When the defendant eannot be found within the state, (of which the re- 
turn of the sheriff of the county in which the action is brought, that the defend- 
ant cannot be found in the county, is prima facie evidence), and upon the 
filing of an affidavit of the plaintiff, his agent or attorney, with the clerk of 
the court, stating that he believes that the defendant is not a resident of the 
state, or cannot be found therein, and that he has deposited a copy of the 
summons and complaint in the postoffice, directed to the defendant at his place 
of residence, unless it is stated in the affidavit that such residence is not known 
to the affıant, and stating the existence of one of the cases hereinafter specified, 
the service may be made by publication of the summons, by the plaintiff or his 
attorney in either of the following cases:— _ 

1. When the defendant is a foreign corporation, and has property within the 
state; j 

2. When the defendant, being a resident of this state, has departed there- 
from with intent to defraud his creditors, or to avoid the service of a sammons, 
or keeps himself concealed therein with like intent; 

3. When the defendant is not a resident of the state, but has property 
therein and the court has jurisdiction of the subject of the action; 
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4. When the action is for divorce in the cases prescribed by law; 

5. When the subject of the action is real or personal property in this state, 
and the defendant has or claims a lien or interest, actual or contingent, therein, 
or the relief demanded consists wholly, or partly, in excluding the defendant 


from any interest or lien therein; 


6. When the action is to foreclose, satisfy, or redeem from a mortgage, or to 
enforce a lien of any kind on real estate in the county where the action is 
brought, or satisfy or redeem from the same; 
T. When the action is against any corporation whether private or munici- 
pal, organized under the laws of this state and the proper officers on whom to 


make service do not exist or cannot be found. 


See references to $ 220, supra, 
See infra, $ 3720, and notes. 


Cited in 24 Wash. 142; 29 Wash. 701, 
702, 728; 31 Wash. 514; 32 Wash. 151, 
174;-34 Wash. 296; 36 Wash. 544, 545; 
41 Wash. 102; 43 Wash. 470. 

See 2 Remington's Digest, pp. 2361- 
2363, §§ 22-30. 

Under the Laws of 1877, page 15, § 65, an 
affidavit stating that defendant resides 
out of the territory is sufficient to au- 
thorize service by publication: De Cor- 
vet v. Dolan, 7 Wash. 369. 

Jurisdiction, when service by publica- 
tion, dependent upon a strict compliance 


with the terms of the statute: State v. 
Superior Ct., 6 Wash. 352. 
Affidavit for publication is jurisdic- 


tional, but need not state residence: Goore 
v. Goore, 24 Wash. 139. No judicial de- 
termination or order of court is required: 
Id. 

And the affidavit is sufficient if it states 
conclusions: Id. See, also, Mosley v. Don- 
nel], 42 Wash. 518. 

It is immaterial that a sheriff’s return of 
“not found” was dated prior to the com- 
mencement of the action: Allen v. Peterson, 
38 Wash. 599. 

Affidavits held sufficient; See Kahn v. 
Thorpe, 43 Wash. 463; Bardon v. Hughes, 
45 Wash. 627. 

Constructive service by publication is 
sufficient to give validity to a sale of 
cattle impounded in accordance with an 
ordinance of a city: Shook v. Sexton, 37 
Wash. 509. 

Where plaintiff knew a nonresident de- 
fendant’s postoffice address, service by 
publication without mailing a copy of the 
summons confers no jurisdiction, although 
plaintiff made affidavit that he did not 
know defendant’s “residence”; and the 
judgment is properly vacated for fraud: 
Noble v. Aune, 50 Wash. 73. 

This section applies to tax foreclosures, 
under $ 9255, infra: Williams v. Pittock, 


[L. ’93, p. 410, $ 9.] 


35 Wash. 271; Bailey v. Hood, 38 Wash. 
394, 


A summons for publication requiring the 
defendant to appear within sixty days 
after a specified date is “substantially” 
in the form prescribed by this section, the 
omission of reference to the first publi- 
cation being immaterial where the date 
thereof itself is given: Stubhs v. Conti- 
nental Timber Co., 49 Wash. 431. 


Service by publication in condemnation 
proceedings against nonresidents is au- 
thorized: Moynahan v. Superior Court, 42 
Wash. 172; State ex rel. Thomas v. Su- 
perior Court, 42 Wash. 521. In divorce 
cases it is not necessary that the affidavit 
for publication describe the property in- 
volved: Goore v. Goore, 24 Wash. 139. An 
affidavit for publication stating that affi- 
ant is one of the attorneys of plaintiff 
will be presumed as stating the truth if 
not negatived by the record, even if affi- 
ant’s name is not signed to the complaint 
as attorney in the case: Swanson v. Hoyle, 
32 Wash. 169. 


The publication of summons, in a fore- 
closure proceeding prior to filing the aff- 
davit, is a mere irregularity, and is insuffi- 
cient on a collateral attack to warrant any 
finding against the validity of the de- 
cree: Tilton v. O’Shea, 31 Wash. 513. 


A garnishee cannot object that judg- 
ment was rendered against the principal 
defendant, who was out of the state, on 
service by publication: Holford v. Tre- 
wella, 36 Wash, 654. 


Presumption as to validity of service 
by publication by recital in judgment: See 
Christofferson v. Pfennig, 16 Wash. 491. 

Subdivision 4 of this section authorizes 
summons by publication in actions for 
annulment of the marriage: Piper v. Piper, 
46 Wash. 371. 


8 229. Process Against ‘‘'Unknown Heirs.’’ 
When the heirs of any deceased person are proper parties defendant 


to any action relating to real property in this state, and when the names and 
residences of such heirs are unknown, such heirs may be proceeded against un- 
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der the name and title of ‘‘The unknown heirs’’ of the deceased. [L. ’03, p. 
277, § 1.] 


See infra, § 239, unknown parties in condemnation proceedings, 
See infra, § 306, defendant designated by fictitious name. 


§ 230. Affidavit as to Unknown Heirs—Publication of Summons. 

Upon presenting an affidavit to the court or judge, showing to his satis- 
faction that the heirs of such deceased person are proper parties to the action, 
and that their names and residences cannot with use of reasonable diligence be 
ascertained, such court or judge may grant an order that service of the sum- 
mons in such action be made on such ‘‘ Unknown heirs’’ by publication thereof 
in the same manner as in actions against’nonresident defendants. [L. ’03, p. 
278, § 2.] 


§ 231. Title of Cause— Unknown Claimants—Service of Summons, 

In any action brought to determine any adverse claim, estate, lien, 
or interest in real property, or to quiet title to real property, the plaintiff may 
include as a defendant in such action, and insert in the title thereof, in addi- 
tion to the names of such persons or parties as appear of record to have, and 
other persons or parties who are known to have, some title, claim, estate, lien, 
or interest in the lands in controversy, the following, viz.: ‘‘ Also all other per- 
sons or parties unknown claiming any right, title, estate, lien, or interest in 
the real estate described in the complaint herein.” And service of summons 
may be had upon all such unknown persons or parties defendant by publica- 
tion as provided by law in case of nonresident defendants. [L. ’03, p. 278, 


$ 3.] 


$ 232. Judgment—Rights of Unknown Heirs and Parties. 

All such unknown heirs of deceased persons, and all such unknown per- 
sons or parties, so served by publication as in the preceding section of this act, 
provided, shall have the same rights as are provided by law in case of all other 
defendants upon whom service is made by publication, and the action shai! 
proceed against such unknown heirs, or unknown persons or parties, in the 
same manner as against defendants, who are named, upon whom service is 
made by publication, and with like effect; and any such unknown heirs or un- 
known persons or parties who have or claim any right, estate, lien, or interest 
in the said real property in controversy, at the time of the commencement of 
the action, duly served as aforesaid, shall be bound and concluded by the judg- 
ment in such action, if the same is in favor of the plaintiff therein as effectu- 
ally as if the action was brought against such defendant by his or her name 
and constructive service of summons obtained: Provided, however, That such 
Judgments shall not bind such unknown heirs, or unknown persons or parties, 
defendant, unless the plaintiff shall file a notice of lis pendens in the office of 
the auditor of each county in which said real estate is located, in the manner 
provided by law, before commencing the publication of said summons, [L. 
"03, p. 278, $ 4.] | 


§ 233. (4878.) Manner of Publication and Form of Summons. 

The publication shall be made in a newspaper printed and published in 
the county where the action is brought (and if there be no newspaper in the 
county, then in a newspaper printed and published in an adjoining county, 
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and if there is no such newspaper in an adjoining county, then in a newspaper 
printed and published at the capital of the state) once a week for six consecu- 
tive weeks: Provided, that publication of summons shall not be had until 
after the filing of the complaint, and the service of the summons shall be 
deemed complete at the expiration of the time prescribed for publication as 
aforesaid. The summons must be subscribed by the plaintiff or his attorney 
or attorneys. The summons shall contain the date of the first publication, 
and shall require the defendant or defendants upon whom service by publica- 
tion is desired, to appear and answer the complaint within sixty days from the 
date of the first publication of such summons; and said summons for publica- 
tion shall also contain a brief statement of the object of the action. Said 
summons for publication shall be substantially as follows :— 


In the superior court of the state of Washington for the county of —— 
—, Plaintiff, 
vs. No. —— 
———, Defendant. 


The state of Washington to the said (naming the defendant or defendants 
to be served by publication) : 

You are hereby summoned to appear within sixty days after the date of the 
first publication of this summons, to wit, within sixty days after the 
day of , 1 , and defend the above entitled action in the above entitled 
court, and answer the complaint of the plaintiff, and serve a copy of your 
answer upon the undersigned attorneys for plaintiff—, at his (or their) office 
below stated; and in case of your failure so to do, judgment will be rendered 
against you according to the demand of the complaint, which has been filed 
with the clerk of said court. (Insert here a brief statement of the object of 
the action.) 


’ 
Plaintiff’s Attorneys. 
P. O. address 
County 
Washington. 


[L. 93, p. 411, $ 10; L. ’95, p. 171, $ 2.] 


See references to § 220, supra. 

See infra, § 239, publication in case of eminent domain, 
See infra, § 240, selection of newspaper, etc. 

See infra, § 253, weekly publication. 


Cited in 32 Wash. 503, 507; 34 Wash. A summons requiring the defendant to 
457; 35 Wash. 279; 41 Wash. 101; 44 appear within sixty days after the service 
Wash. 107; 46 Wash. 480; 49 Wash. 433. of the summons does not comply with this 

See 2 Remington’s Digest, pp. 2362, 2363, section and is void: Thompson v. Robbins, 
$$ 28-30; Montgomery v. Manning, 1 W.T. 32 Wash. 149; Smith v. White, 32 Wash. 
434; State ex rel. Boyd v. Superior Court, 414; Woodham v. Anderson, 32 Wash. 500; 
6 Wash, 352; Denning Inv. Co. v. Ely, 21 Young v. Droz, 38 Wash. 648; Dolan v. 
Wash. 102; Tilton v. O'Shea, 31 Wash. Jones, 37 Wash. 176; Sturgiss v. Dart, 23 
513; Johnston v. Gerry, 34 Wash. 254; Wash. 244; Stoll v. Griffith, 41 Wash. 37; 
Fuhrman v. Power, 43 Wash. 533. Owen v. Owen, 41 Wash. 642; Bauer v. 

As to manner of procedure if law Widholm, 49 Wash. 310; Silverstone v. Tot- 
regarding publication of summons is ten, 50 Wash. 447; Bartels v. Christensen, 
changed during time a summons is being 46 Wash. 478. 
published, see Woodham v. Anderson, 32 Under this and the following section a 
Wash. 500. nonresident defendant is not entitled to 

In a divorce summons by publication it have a default set aside, and to defend 
is sufficient to state generally as to the as a matter of right at any time before 
relief demanded regarding property of the judgment, except upon sufficient cause 
parties: See Goore v. Goore, 24 Wash. 139. shown: Strunz v. Hood, 44 Wash. 99. 
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A summons is sufficiently “subscribed” al- 
though the signature is printed: Warner v. 
Miner, 41 Wash. 98. 


§ 234. 


MANNER OF COMMENCING ACTIONS, 


§§ 234-236 


A summons is void, if it fails to state 
the year of the date of the first publication: 


McLean v. Lester, 48 Wash. 213. 


(4879.) Personal Service Out of State. 


Personal service on the defendant out of the state shall be equivalent to 


service by publication, and the summons upon the defendant out of the state 
shall contain the same as personal summons within the state, except it shall 
require the defendant to appear and answer within sixty days after such per- 
sonal service out of the state. [L. ’93, p. 411, $ 11; L. *95, p. 172, $ 3.] 


See references to § 220, supra. 


Cited in 29 Wash. 728; 36 Wash. 545; 
41 Wash. 414; 42 Wash. 427. 

See 2 Remington’s Digest, p. 2363, § 31. 

Under this section no affidavit as re- 
quired for publication of summons is 
necessary where the court has assumed 
control of the property of the parties 


is not defective by reason of the clause 
requiring defendant to appear in twenty 
days if served in state: Lawyer Land 
Co. v. Steel, 41 Wash. 411. 

Under Laws 1905, page 86, personal ser- 
vice on a defendant outside of state is 


within this state: Jennings v. Rocky Bar 
Gold Min. Co., 29 Wash. 726. 

The service on defendant outside of the 
state of a summons in the statutory form 


§ 235. 


authorized in condemnation proceedings: 
State ex rel. Thomas v. Superior Court, 
42 Wash. 521. 


(4880.) If No Personal Service, Who may Appear—Opening De- 
fault. 

If the summons is not served personally on the defendant in the cases 
provided in the last two sections, he or his representatives, on application and 
sufficient cause shown, at any time before judgment, shall be allowed to defend 
the action and, except in an action for divorce, the defendant or his represen- 
tative may in like manner be allowed to defend after judgment, and within one 
vear after the rendition of such judgment, on such terms as may be Just; and 
if the defense is successful, and the judgment, or any part thereof, has been 
collected or otherwise enforced, such restitution may thereupon be compelled 


as the court directs. 


See notes to § 233, supra. 
See references to § 220, supra. 


[L. *93, p. 411, $ 12.] 


This section by inadvertence says “last two sections,” when it should refer to the 


last three sections, 
See infra, § 303, relief from judgments. 
See infra, $ 411, judgment by default. 
See infra, § 464, vacating judgments, 


Cited in 23 Wash. 248; 24 Wash. 534; 
32 Wash. 152, 174, 496; 33 Wash. 321; 34 
Wash. 294; 35 Wash. 281; 39 Wash. 375; 
40 Wash. 275; 41 Wash. 106; 43 Wash. 
469. 

Opening default where there was no 
personal service: See 2 Remington’s Di- 
gest, pp. 1587, 1588, §§ 37-40; Mettler v. 
Mettler, 32 Wash. 494; Twigg v. James, 
37 Wash. 434; Jordan v. Hutchinson, 39 
Wash. 373; Warner v. Miner, 41 Wash. 
98; Moody v. Reichow, 38 Wash. 303; 
State ex rel. Boyd v. Superior Court, 6 


§ 236. 


Wash. 352; Montgomery v. Manning, 1 
W. T. 434. 

Under this section, a nonresident de- 
fendant, served by publication in a tax 
lien foreclosure, is not entitled to the 
vacation of a default judgment within 
one year as a matter of right, but good 
cause must be shown: Whitney v. Knowl- 
ton, 33 Wash. 319. 

Default divorce decree on service by 


* publication cannot be set aside on that 


ground alone: See Metler v. Metler, 32 
Wash. 494, 


(1881.) Service on Joint Defendants. 


When the action is against two or more defendants and the summons is 
served on one or more but not on all of them, the plaintiff may proceed as 


follows :— 
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1. If the action is against the defendants jointly indebted upon a contract, 
he may proceed against the defendants served unless the court otherwise 
directs; and if he recovers judgment it may be entered against all the defend- 
ants thus jointly indebted so far only as it may be enforced against the joint 
property of all and the separate property of the defendants served; 

2. If the action is against defendants severally liable, he may proceed 
against the defendants served in the same manner as if they were the only 
defendants; : 

3. Though all the defendants may have been served with the summons, 
judgment may be taken against any of them severally, when the plaintiff 
would be entitled to judgment against such defendants if the action had been 
against them alone. [L. ’93, p. 411, $ 13.] 


See references to § 220, supra. 


Compare § 177, 2 Hill’s Code, which is omitted as repealed by this section, 
See supra, § 192, and notes, actions against persons severally liable. 
See infra, § 407, judgments in actions against several defendants. 


See infra, § 411, judgment by default. 


See infra, § 436, summons after judgment entered against one joint debtor. 


Cited in 27 Wash. 108. 

The subsequent appearance of another 
defendant after issues joined and the case 
set for trial as to some of the defendants, 
upon whom prior service had been had, 
will not entitle the latter, under this 


§ 237. (4882.) Proof of Service. 


section, to have the case delayed for the 
making up of issues as to the defendant 
subsequently appearing: National Bank v. 
Galland, 14 Wash. 502. 

Joint debtors, service on: See Livings- 
ton v. Lovgren, 27 Wash. 102. 


Proof of service shall be as follows :— | 
1. If served by the sheriff or his deputy, the return of such sheriff or his 
deputy indorsed upon or attached to the summons; 
ı 2. If by any other person, his affidavit thereof indorsed upon or attached 


to the summons; or 


3. In case of publication, the affidavit of the printer, publisher, foreman, 
principal clerk or business manager of the newspaper showing the same, to- 
sether with a printed copy of the summons as published; or 

4. The written admission of the defendant; 

5. In case of personal service out of the state, the affidavit of the person 
making the service, sworn to before a notary public, with a seal attached, or a 
clerk of a court of record. In case of service otherwise than by publication, 
the return, admission or affidavit must state the time, place and manner of 


service. [L. ’93, p. 412, § 14.] 


See references to § 220, supra. 
See notes to $ 404, infra. 


Cited in 27 Wash. 330, 347; 29 Wash. 
701, 702. 

See 2 Remington’s Digest, pp. 2363-2365, 
$$ 32-43, 

Under the law of 1871, civil practice 
act, $ 66, the sheriff was authorized, in 
ejectment, to serve the subpoena on the 
defendant to answer the complaint, and 
his certificate as to the facts of such ser- 
vice was sufficient proof: Parker v. Da- 
cres, 1 Wash. 190. 

No waiver of first service is shown by 
fact that defendant refused to accept ser- 
vice in writing from a private party, and 
thereafter service was made by the cor- 
nner: Russell y. Millett, 20 Wasn. 212. 
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As to what must be shown by sheriff’s 
return of service on a foreign corpora- 
tion doing business in this state, see 
Cunningham v. Spokane Hydraulic Co., 
18 Wash. 524. 

As to sufficiency of return of service on 


: board of county commissioners, see State 


Savings Bank v. Davis, 22 Wash. 406, 

A return of service which recites that 
service was made on defendant by leav- 
ing a copy with father of defendant at 
his usual place of residence is insufticient: 
Mitchell, lewis & Staver Co. v. O’Neil, 
16 Wash. 108. 

An affidavit attached to an original sum- 
mons reciting that defendant was served 


ChHar. VI] 


by delivering to his wife at his usual 
place of residence copy of complaint and 
summons is insufficient to give court jur- 
isdiction over him: Powell v. Nolan, 27 
Wash, 318. 

Proof of service is sufficient, although 
made in two affidavits, one showing service 
on defendants, and the other showing 
qualifications of party making the service: 
State ex rel. Thomas v. Superior Court, 42 
Wash. 521. 

The return of service on a summons that 
it was left at the usual abode of defend- 
ant does not import that he had another 
residence elsewhere: Northwestern € P. H. 
Bank v. Ridpath, 29 Wash. 687. 

The statements in a sheriff’s return re- 
citing facts not within his knowledge are 
not conclusive: Mitchell, Lewis & Staver 
Co. v. O’Neil, supra. 

The return of sheriff that he made ser- 
vice by leaving copv with a person of suit- 
able age at the residence of defendant, is 
subject to attack upon the question of 
residence: Krutz v. Isaacs, 25 Wash. 566. 


§ 238. 


MANNER OF COMMENCING ACTIONS. 


§§ 238-240 


Court should not set aside service prima 
facie sufficient except upon clear and con- 
vincing proof: Northwestern € P. H, Bank 
v. Ridpath, supra. 


Although the document purporting to be 
an affidavit is not sworn to, it will be pre- 
sumed nevertheless that service was made 
and that the court had jurisdiction: Boyle 
v. Superior Court, 19 Wash. 128. 


An attorney cannot accept service of an 
original process for his client except under 
special a&thority: Ashcraft v. Powers, 22 
Wash. 440. 


The irregularity of service on holiday is 
waived by an acceptance of service: Me- 
Clellan v. Gaston, 31 Wash. 515. 


Proof of service of summons by affidavit 
must show that the person making the ser- 
vice was twenty-one years of age at the 
time the service was made, and proof that 
he was of age when the affidavit was made 
is insufficient: French v. Ajax Oil & De- 
velopment Co., 44 Wash. 305. 


(4883.) Jurisdiction Acquired, When. 


From the time of the commencement of the action by service of sum- 
mons, or by the filing of a complaint, or as otherwise provided, the court is 
deemed to have acquired jurisdiction and to have control of all subsequent 


proceedings. 


sonal service of the summons upon him. 


$ 4.] 


A voluntary appearance of a defendant is equivalent to a per- 


[L. ’93, p. 412, $ 15; L. *95, p. 172, 


See references to $ 220, supra, and preceding section. 


Cited in 16 Wash. 631; 22 Wash. 443, 

See 2 Remington's Digest, p. 2366, $ 48. 

A general appearance cures defects in 
service: Mulholland v. Washington Match 


$ 239. 


Co., 35 Wash. 315; McClellan v. Gaston, 
18 Wash. 472. See, also, Filley v. Murphy, 
30 Wash. 1. 


(4884.) Publication of Notice in Exercise of Eminent Domain. 


If a party having or claiming a share or interest in or lien upon any prop- 


erty sought to be appropriated for public use be unknown, and such fact be 
made to appear by affidavit filed in the office of the clerk of the court, the 
notice required by law in such cases may be served by publication as in the 
case of nonresident owners, and such notice shall be directed by name to every 
owner of a share or interest in or lien upon the property sought to be so ap- 
propriated, and generally to all persons unknown having or claiming an inter- 
est or estate in the property or any portion thereof, and all such unknown 
parties shall in all papers and proceedings be designated as ““unknown own- 
ers,”’ and shall be bound by the provisions and be entitled to the benefits of 
the judgment the same as if they had been known and duly named. [L. ’95, 
p. 352, § 1.] 


See supra, § 233, manner of sibiieetion: 
See infra, $ 891 et seq., eminent domain, 


§ 240. (4885.) Selection of Newspaper—Evidence of Payment. 

In any suit or proceeding, in any court of this state, requiring a legal 
publication, said publication shall be made in any newspaper, of general cir- 
culation in the county, designated by the party or his attorney, at whose in- 


253 


55 241, 242 PROCEDURE IN COURTS OF RECORD, [Tite I] 


stance the said publication is made. A tender of a receipt from the publisher 
of the said newspaper, as full payment for said publication shall be accepted 
by the sheriff, or court, as payment in lieu of the cash payment of fees for 
same. [L. *93, p. 62, $ 1.] 


See supra, $ 233, manner of publication. 
See infra, § 253, weekly publication. 


Publication may be made in a paper owned by the plaintiff: Callison v. Smith, 
44 Wash. 202, 


$ 241. (4886.) Appearance, What Constitutes. 

A defendant appears in an action when he answers, demurs, makes any 
application for an order therein, or gives the plaintiff written notice of his 
appearance. After appearance a defendant is entitled to notice of all subse- 
quent proceedings; but when a defendant has not appeared, service of notice 
or papers in the ordinary proceedings in an action need not be made upon 
him. Every such appearance made in an action shall be deemed a general 
appearance, unless the defendant in making the same states that the same is 


a special appearance. 
See references to § 220, supra. 


Cited in 15 Wash. 592; 16 Wash. 631; 21 
Wash. 107; 22 Wash. 443; 27 Wash. 655; 
29 Wash. 564; 31 Wash. 167; 32 Wash. 505; 
33 Wash. 556; 37 Wash. 560; 43 Wash. 440; 
52 Wash. 14. 

See 1 Remington’s Digest, pp. 260-262, 

1-9. 

“Under this section a defendant must be 
held to have appeared when he has entered 
into a written stipulation agreeing to the 
transfer of a cause to another county for 
trial: Jones v. Wolverton, 15 Wash. 590; 
Cornell Univ. v. Denny Hotel Co., 15 Wash. 
433. 

One who joins in signing a stipulation 
with the other parties in the action in ef- 
fect authenticates the signature of the 
others, and is not in a position to dispute 
them and insist on the courts requiring 
proof of any of the signatures: Jones v. 
Wolverton, supra. 

Acceptance of service of summons and 
complaint by an attorney for defendant 
and the indorsement thereon of appearance 
constitutes an appearance within the mean- 
ing or § 181, 2 Hill’s Code: Cornell Univ. 
v. Denny Hotel Co., supra. 

Notice of motion to publish depositions 
is not necessary, as § 822 of 2 Hill’s Code, 
requiring notice of motions to the adverse 
party, is not applicable to motions which 
cannot be contested: Mendenhall v. Kratz, 
14 Wash. 453. 

Where a notice of appeal under the act 
of 1883, not given in open court, was enter- 


§ 242. 


[Cf. 2 H. C., $ 181; L. ’93, p. 412, $ 16.] 


tained by the judge without the prelim- 
inary notice required by 8 822, 2 Hill’s 
Code, the appeal should be dismissed: 
Parker v. Dacres 3 W, T. 12. 


Under this section it is held that it is 
sufficient to give three days’ notice of a 
motion to vacate a judgment taken 
through mistake, inadvertence, surprise or 
excusable negleet: See Spokane & Idaho 
Lumber Co. v. Stanley, 25 Wash. 653. 

Appearance of defendant, subsequent 
proceedings: See Norris v. Campbell, 27 
Wash. 654; Walters v. Field, 29 Wash. 558. 

Want of service of process, objected to 
by special appearance, is cured by a sub- 
sequent appearance to move to vacate a 
default judgment and for leave to answer 
on the merits: French v. Ajax Oil & De- 
velopment Co., 44 Wash. 305. 


A special appearance to object to the 
jurisdiction for want of service of process 
is rendered general by asking for the dis- 
missal of the action for reasons relating to 
the merits, and waives the question of due 
service: Bain v. Thoms, 44 Wash. 382, 


A voluntary answer constitutes a gen- 
eral annearance and waives service of pro- 
cess: Calhoun v. Nelson, 47 Wash. 617. 

An answer reciting that “now comes the 
defendant” and alleging facts as a “full 
and complete and affirmative defense,” con- 
stitutes a general appearance: Springfield 
Shingle Co. v. Edgecomb Mill Co., 52 Wash. 
620. 


(4886a.) Notice—Service by Mail, etc. 


When a party to an action has appeared in the same, he shall be entitled 


to at least three days’ notice of any trial, hearing, motion, application, sale or 
proceeding therein; which notice shall be in writing specifying the time and 
place where the same will be had or made, and which shall be served on him or 
his attorney, but if neither such party nor his attorney reside in the county in 
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which the action or proceeding is pending or where such application or motion 
is made, then service by mail may be had on such party or his attorney by 
mailing to either of them a copy of such notice, properly addressed with 
postage thereon fully prepaid, at least ten days before the time appointed for 
such hearing, application or sale. [Cd. 81, $ 2140; 2 H. C., $ 822; L. ’97, p. 
282, $ 1.] 


Cited in 14 Wash. 457; 18 Wash. 209; 25 
Wash. 656; 31 Wash. 167; 32 Wash. 94; 51 
Wash. 474. 

This section is not applicable to motions 


$ 243. (4887.) Actions Affecting Title to Real Estate—Lis Pendens. 

In an action affecting the title to real property the plaintiff, at the time 
of filing the complaint, or at any time afterwards, or whenever a writ of 
attachment of property shall be issued, or at any time afterwards, the plaintiff 
or a defendant, when he sets up an affirmative cause of action in his answer, 
and demands substantive relief at the time of filing his answer, or at any time 
afterwards, if the same be intended to affect real property, may file with the 
auditor of each county in which the property is situated a notice of the pend- 
ency of the action, containing the names of the parties, the object of the 
action, and a description of the real property in that county affected thereby. 
From the time of the filing only shall the pendency of the action be con- 
structive notice to a purchaser or encumbrancer of the property affected 
thereby, and every person whose conveyance or encumbrance is subsequently 
executed or subsequently recorded shall be deemed a subsequent purchaser 
or encumbrancer, and shall be bound by all proceedings taken after the filing 
of such notice to the same extent as if he were a party to the action. For the 
purpose of this section an action shall be deemed to be pending from the time 
of filing such notice: Provided, however, that such notice shall be of no 
avail unless it shall be followed by the first publication of the summons, or 
by the personal service thereof on a defendant within sixty days after such 
filing. And the court in which the said action was commenced may, in its 
discretion, at any time after the action shall be settled, discontinued or abated, 
on application of any person aggrieved and on good cause shown and on such 
notice as shall be directed or approved by the court, order the notice author- 
ized in this section to be canceled of record, in whole or in part, by the county 
auditor of any county in whose office the same may have been filed or recorded, 
and such cancellation shall be made by an indorsement to that effect on the 
margin of the record. [L. *93, p. 412, $ 17.] 


See references to § 220, supra. 


which cannot be contested: Mendenhall v. 
Kratz, 14 Wash. 453. And it is not ap- 
plicable to proceedings after judgment: 
Galler v. McMahon, 51 Wash. 473. 


Cited in 10 Wash. 450; 16 Wash. 663; 18 
Wash. 86; 24 Wash. 406; 29 Wash. 678; 38 
Wash, 206, 207; 44 Wash. 622; 47 Wash. 
92, 93. 

Lis pendens, in general: See 2 Reming- 
ton’s Digest, pp. 1748-1750, §§ 1-10; May 
v. Sutherlin, 41 Wash. 609. 

As to actions in which notice is author- 
ized, see Washington Dredge & Imp. Co. 
v. Kinnear, 24 Wash. 405; King v. Brans- 
cheid, 32 Wash. 634. . 

As to form, see Eldridge v. Stenger, 19 
Wash. 697. 

As to filing and recording, see Bigelow 


v. Brewer, 29 Wash. 670; Sawyer v. Ver- ` 
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mont Loan & T. Co., 41 Wash. 524, 


As to operation and effect, see Spokane 
v. Amsterdamsch Trustees etc., 18 Wash. 
81; Johnson v. Irwin, 16 Wash. 652; Nason 
v. Northwestern Mill & P. Co., 17 Wash. 
142; Payson v. Jacobs, 38 Wash. 203; Hyde 
v. Heaton, 43 Wash. 433. 

As to persons bound by judgment or de- 
cree, see Dow v. Ballard, 28 Wash. 87. 

This section applies to condemnation pro- 
ceedings, and subsequent purchasers are 
bound by the proceedings: Portland and 
Seattle R. Co. v. Ladd, 47 Wash. 88. 

The filing of a lis pendens, in an action 
to foreclose a street assessment lien, and 
the subsequent judgment and sale, cuts off 
any interest of the parties to the action, 
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and also of one elaiming under a party 
by an unrecorded assignment of a sheriff’s 
certificate of sale, whether the purchaser 
at the foreclosure sale had notice of such as- 
signment or not, when such assignment was 
inferior to the lien foreclosed; hence a quit- 
claim deed from such party or assignee, 
made after judgment, conveys no title: 
Wright v. Jessup, 44 Wash. 618. 

A judgment of the superior court being a 
lien upon real property of the judgment 


debtor ın the county, from the date of its 
entry, under § 445, infra, a judgment of 
foreclosure of a mortgage is constructive 
notice of the sale and proceedings there- 
under, without the filing of any notice of 
lis pendens or certificate of sale in the 
recorder’s office; and subsequent purchasers 
from the mortgagor take an inferior title 
regardless of the fact of their taking pos- 
session and making improvements in good 
faith: Young v. Davis, 50 Wash. 504. 


§ 244. (4888.) Notice, Upon Whom Served. 

Notices shall be in writing; and notices and other papers may be served 
on the party or attorney in the manner prescribed in the next three sections 
where not otherwise provided by statute. [L. ’93, p. 413, § 18.] 


Section 797 of 2 Hill’s Code omitted as superseded by this and the following sections. 
See infra, § 249, limitations on this section, 


Cited in 24 Wash. 668. 


§ 245. (4889.) Manner of Making Service of Notice. 
The services may be personal or by delivery to the party or attorney on 
whom service is required to be made, or it may be as follows :— 

1.. If upon an attorney, it may be made during his absence from his office 
by leaving the papers with his clerk therein, or with a person having charge 
thereof; or, when there is no person in the office, by leaving it between the 
hours of six in the morning and nine in the evening in a conspicuous place in 
the office; or, if it is not open to admit of such service, then by leaving it at 
the attorney’s residence with some person of suitable age and discretion; 

2. If upon a party, it may be made by leaving the papers at his residence 
between the hours of six in the morning and nine in the evening, with some 
person of suitable age and discretion. [L. ’93, p. 413, $ 19.] 


See infra, § 249, limitations on this section, 
Sce infra, § 1218, service of subpoena. 


Cited in 25 Wash. 155; 27 Wash. 331. 

See 2 Remington’s Digest, p. 1976, § 3; 
Rogers v. Trumbull, 31 Wash. 656. 

As to service of notice, see State Sav- 


Service of proposed statement of facts 
upon a clerk sufficient, when: See Times 
Printing Co. v. Sea tle, 25 Wash. 149, 


ings Bank v. Davis, 22 Wash. 407. 


§ 246. (4890.) Service by Mail, When may be Made. 

Service by mail may be made when the person making the service and the 
person on whom it is to be made reside in different places between which there 
is a regular communication by mail. [L. ’93, p. 414, § 20.] 


See infra, § 249, limitations on this section. 
Cited in 7 Wash. 470; 24 Wash. 612. 


§ 247. (4891.) Service by Mail, Manner of. 

In case of service by mail, the papers shall be deposited in the postoffice, 
addressed to the person on whom it is served, at his place of residence, and 
the postage paid; and in such case the time of service shall be double tha? 
required in case of personal service. [L. ’93, p. 414, § 21.] 

See infra, § 249, limitations on this section. 
See infra, note to § 252. ; 
Cited in 19 Wash. 319; 24 Wash. 612; 26 Wash. 360. 
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$ 248. (4892.) Service When No Attorney Appears. 

Where a plaintiff or defendant who has appeared resides out of the state 
and has no attorney in the action, the service may be made by mail if his 
residence is known; if not known, on the clerk for him. But where a party, 
whether resident or nonresident, has an attorney in the action, the service 
of papers shall be upon the attorney instead of the party. But if the attorney 
shall have removed from the state, such service may be made upon him per- 
sonally either within or without the state, or by mail to him at his place of 
residence, if known, and if not known, then by mail upon the party, if his 
residence is known, whether within or without the state. And if the resi- 
dence of neither the party or attorney are known, the service may be made 
upon the clerk for the attorney. [L. ’93, p. 414, $ 22.] 


See next section, limitation on this section. 


§ 249. (4893.) Not Applicable to Service of Summons, etc. 

The provisions of the four preceding sections do not apply to the service 
of a summons or other process, or of any paper to bring a party into contempt. 
[L. ’93, p. 414, $ 23.] 

See infra, §§ 1049-1062, contempts and punishment thereof. 


As the above section inferentially for- eign corporation is insufficient: Bennett v. 
bids service of summons by mail, a service Supreme Tent etc. Maccabees, 40 Wash. 
by mail upon the statutory agent of a for- 431. 


§ 250. (4894.) Effect of Imperfect Paper—Amendments. 

A notice or other paper is valid and effectual though the title of the ac- 
tion in which it is made is omitted, or it is defective either in respect to the 
court or parties, if it intelligently refers to such action or proceedings; and in 
furtherance of justice upon proper terms, any other defect or error in any 
notice or other paper or proceeding may be amended by the court, and any 
mischance, omission or defect relieved within one year thereafter; and the 
court may enlarge or extend the time, for good cause shown, within which by 
statute any act is to be done, proceeding had or taken, notice of paper filed or 
served, or may, on such terms as are Just, permit the same to be done or sup- 
plied after the time therefor has expired, except that the time for bringing 
a writ of error or appeal shall in no case be enlarged, or a party permitted 
to bring such writ of error or appeal after the time therefor has expired. [L. 
"93, p. 414, $ 24.] 


See infra, $ 303, amendments to pleadings. 
See infra, $ 307, what defects may be disregarded. 


Cited in 12 Wash. 100; 15 Wash. 127; 26 statement of facts is sufficient to confer 


Wash. 2; 51 Wash, 474. 

This section does not relate to nor govern 
proceedings subsequent to entry of judg- 
ment, as the title of the act indicates that 
it is merely “an act to provide for man- 
ner of commencing civil actions in the 
superior courts, and bringing the same to 
trial”: National Bank v, Seattle Pickle 
etc. Wks., 15 Wash. 126. 

Under this section, a notice of an applica- 
tion to extend the time for filing a proposed 


§ 251. 


jurisdiction when given at 3 o’clock on the 
preceding afternoon: Galler v. McMahon, 
51 Wash. 473. 

Under this section a court may extend 
time in which to file motion for new trial 
after time fixed by statute has expired: 
Bailey v. Drake, 12 Wash. 99. See, also, 
Leavenworth v. Billings, 26 Wash. 1; Mc- 
Allister v. Seattle Brew. etc. Co., 44 Wash. 
179; Kreielsheimer v, Nelson, 31 Wash. 
400. 


(4895.) Assessment of Damages, 


A defendant who has appeared may, without answering, demand in writ- 
ing an assessment of damages, of the amount which the plaintiff is entitled to 
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recover, and thereupon such assessment shall be had or any such amount as- 
certained in such manner as the court on application may direct, and judg- 


ment entered by the clerk for the amount so assessed or ascertained. 


p. 415, § 25.] 
§ 252. 


[L. ’93, 


(4896.) Computation of Time. 


The time within which an act is to be done shall be computed by exclud- 


ing the first day and including the last. 
[L. ’93, p. 415, § 26.] 


it shall be excluded. 


If the last day falls on a Sunday 


See supra, $ 150, and notes, computation of time generally, 
Sce supra, $$ 241, 242, defendant entitled to notice, when, 


Cited in 10 Wash. 310; 25 Wash. 657; 27 
Wash. 151; 32 Wash. 212. 

See 2 Remington’s Digest, pp. 2721, 2722, 
88 1-5; Hale v. Finch, 1 W. T. 517; Spokane 
& I. L. Co. v. Stanley, 25 Wash, 653; 
Perkins v. Jennings, 27 Wash. 145; Martin 
v. Sunset Tel. & Tel. Co., 18 Wash. 260; 
Kubillus v. Ewert, 40 Wash. 38; Goetzinger 
v. Rosenfeld, 16 Wash, 392. 

If the day for filing a statement of facts 
and serving a notice thereof expired on 
Sunday, that day is excluded by statute, 
and such action had on the following day 
is sufficient: Bank of Shelton v. Willey, 7 
Wash. 535, 537; see Spokane v. Brown, 3 
Wash. 84, 86. See, also, Rogers v. Trum- 
bull, 32 Wash. 211. 

Notice to counsel on day following the 
expiration of time limit for an act to be 
done as required by statute is sufficient, 


when parties reside in different cities and 
the notice is deposited in the mail in suth- 
cient time to have reached the party to be 
served within the time prescribed by stat- 
ute: Bank of Shelton v. Willey, supra. See 
supra, §§ 246, 247. 

Under subdivision 1 of § 516, 2 Hill’s 
Code, requiring the redemptioner to give 
two days’ notice to the purchaser of his 
intention to apply to sheriff to redeem, 
notice given on the fourth of the month of 
intention to apply on the sixth is sufli- 
cient: Scott v. Patterson, 1 Wash. 487, 
490. 

Notice given on May 20th for settlement 
of a statement of facts on May 31st is a 
full ten days’ notice, and the fact that a 
legal holiday intervened will not extend 
the time: Thompson v. Huron Lumber Co., 
5 Wash. 527. 


§ 253. (4897.) Weekly Publication, How Made. 

The publication of legal notices required by law, or by an order of a 
judge or court, to be published in a newspaper once in each week for a speci- 
fied number of weeks, shall be made on the day of each week in which such 
newspaper is published. [L. *93, p. 415, $ 27.] 


See supra, § 233, publication and form of summons. 
See supra, § 240, selection of newspaper, ete. 


As to mode, sufficiency, time, etc., of pub- 
lication, see 2 Remington’s Digest, p. 2362, 
§§ 29, 30; State ex rel. Boyd v. Superior 


§ 254. (4898.) Service of Writ by Telegraph. 

Any writ or order in any civil suit or proceeding, and all the papers 
requiring service, may be transmitted by telegraph for service in any place, 
and the telegraphic copy of such writ or order or paper so transmitted may 
be served or executed by the officer or person to whom it is sent for that 
purpose, and returned by him, if any return be requisite, in the same manner. 
and with the same force and effect in all respects, as the original thereof 
might be, if delivered to him, and the officer or person serving or executing 
the same shall have the same authority, and be subject to the same liabilities, 
as if the said copy were the original. The original, when a writ or order. 
shall also be filed in the court from which it was issued, and a certified copy 
thereof shall be preserved in the telegraph office from which it was sent: in 
sending it, either the original or certified copy may be used by the operator 
for that purpose. [L. *66, p. 69, $ 17; Cd. ’81, $ 2358; 1 H. C., $ 1558. ] 

See infra, § 9308, notice by telegraph, effect of. 
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Court, 6 Wash. 352; and notes to preced- 
ing sections. 
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CHAPTER VII. 
PLEADINGS. 


§ 255. (4903.) Rules to Determine Sufficiency. 

All the forms of pleadings heretofore existing in civil actions inconsist- 
ent with the provisions of this code are abolished, and hereafter the forms of 
pleading and the rule by which the sufficiency of the pleadings is to be deter- 
mined shall be as herein prescribed. [Cf. L. ’54, p. 138, $ 36; L. ’69, p. 17, 
$ 71; Cd. ’81, § 73; 2 H. C., $ 185.] 

See supra, § 153, form of action. 
See infra, § 296, joinder of causes. 


Cited in 3 Wash. 203, 587, 588; 5 Wash. Wash. Iron Wks. Co. v. Jensen, 3 Wash. 
662; 17 Wash. 5; 24 Wash. 329; 27 Wash. 584, 588. 


396; 43 Wash, 221. The statute, § 1940, Code of 1881, pro- 
See 1 Remington’s Digest, p. 31, $ 12; viding that liens on vessels shall be en- 
Id., vol. 2, p. 2253, § 2. forced in a civil action, means the civil 


Fictions are abolished, and presumptions action provided by the code, and such ac- 
are not to be pleaded as facts, but the tions are properly brought on the equity 
facts themselves must be stated: Distler v. side of the court: Id., 586. 

Dabney, 3 Wash. 200, 203. But few of the common-law forms are 

Under the provisions of this section, and demurrable, but most are obnoxious to mo- 
§ 258, requiring the complaint to contain tions, and none are so concise as contem- 
a plain and concise statement of facts, a plated by the code: Renton v. St. Louis, 1 
complaint for money had and received will W. T. 215. 
not support an action for the recovery of Common-law forms are abolished: New- 
money paid by plaintiff to defendant on a berg v. Farmer, 1 W. T. 182; Renton v. St. 
contract for the conveyance of land, the Louis, 1 W. T. 215; Garrison v. Cheeney, 1 
right of recovery being based on defend- W. T. 489; State ex rel. Hawes v. Brewer, 
ant's default in complying with its condi- . 39 Wash. 65. 
tions: Distler v. Dabney, supra. Distinctions between legal and equitable 

The only distinction observed by the roceedings are abolished: State ex rel. 
Code of 1881 as to the form of civil actions Holgate v. Superior Court, 21 Wash. 33. 
was that in equitable actions “The com- Technical refinements of the common law 
plaint shall be addressed to the judge,” are abolished: First Nat. Bank of Pullman 
etc.; otherwise the pleadings are the same: v. Young, 20 Wash. 337. 


§ 256. (4904.) What Pleadings There shall be. 
The only pleadings on the part of the plaintiff shall be,— 

1. The complaint; 

2. The demurrer; 

3. The reply. 

And on the part of the defendant, — 

1. The demurrer; 

2. The answer. [L. ’54, p. 139, $ 37; L. ’69, p. 20, $ 72; Cd. ’81, $ 74; 2 
H. C., § 186.] | 

Cited in 3 Wash. 587, 588; 27 Wash. 397;29 Wash. 532, 


§ 257. (4905.) First Pleading—Complaint. 
The first pleading on the part of the plaintiff shall be the complaint. 
[L. *54, p. 139, $ 38; Cd. ’81, § 75; 2 H. C., $ 187.] 
Cited in 29 Wash. 532. 


§ 258. (4906.) What Complaint shall Contain. 
The complaint shall contain,— 
1. The title of cause, specifying the name of the court. the name of the 
county in which the action is brought, and the name of the parties to the 
action, plaintiff and defendant; 
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2. A plain and concise statement of facts, constituting the cause of action, 


without unnecessary repetition; 


3. A demand for the relief which plaintiff claims; if the recovery of money 


or damages be demanded, the amount thereof shall be stated. 


(Cf. L. ’54. p. 


139, $ 39; L. ’77, p. 17, $ 76; Cd. ’81, $ 76; L. '91, p. 106, $ 1; 2 H. C., $ 188.] 


See infra, $ 284, pleading instruments in writing and accounts, 
See infra, § 285, rule of liberal construction. 

See infra, $ 287, pleading judgments of inferior courts, 

See infra, § 288, pleading conditions precedent. 

See infra, § 289, pleading a private statute. 

See infra, § 290, pleading corporate existence of city. 


See infra, § 291, pleading ordinances. 


See infra, § 292, requisites in libel and slander, 
See infra, § 305, when pleading may be stricken, 


See infra, § 296, joinder of causes. 


See infra, § 298, definition of material allegations. 

See infra, notes to § 1116, complaint in actions to foreclose mortgages, 
See infra, § 707, notes, complaint in replevin. 

See infra, § 735, complaint in actions to quiet title, and ejectment. 


Cited in 3 Wash. 271; 9 Wash. 549; 23 
Wash, 606; 27 Wash. 407, 409. 

See 2 Remington’s Digest, pp. 2258-2260, 
§§ 23-34. 

A complaint cannot be amended so as to 
substitute entirely new parties plaintiff: 
Leibman v, McGraw, 3 Wash. 520, 522. 

Under our system of code pleading but 
few of the common-law forms will be 
found demurrable, most are obnoxious to 
motions, and none are so concise as our 
system contemplates: Renton v. Peter St. 
Louis, 1 W. T. 215. 


Contrast between the rigid rules of the, 


common law and code pleading pointed 
out: Id. 

As to designation of unknown party by 
fictitious name, see infra, § 306. 

SUBDIVISION ONE—FORMAL 
REQUISITES.—What may be considered 
surplusage in stating the name of the 
court: Nickles v. Griffen, 1 W. T. 374. 

The title of an action can only be con- 
sidered as a description of the parties, 
and cannot be relied upon as an allega- 
tion of the fact to aid the pleading: Tol- 
mie v. Dean, 1 W. T. 46, 50. 

Failure to allege the corporate char- 
acter of defendant in a complaint is 
waived by defendant pleading a counter- 
claim, as though it were in fact a corpora- 
tion: Frost v. Ainslie L. Co., 3 Wash. 241; 
Sengfelder v. Mut. Life Ins. Co., 5 Wash. 
121, 

A complaint against a private corpora- 
tion, upon a contract made with it, with- 
out any averment of its incorporation, or 
that defendant is a member of the com- 
pany, is bad on demurrer: Tolmie v. Dean, 
supra. 

In an action to enforce a mechanie’s lien, 
which makes the assignee of the estate 
of the person to whom the materials were 
furnished a party, and without describing 
him as assignee, merely alleging that he 
has some interest in the premises, does 
not make such assignee a party except in 
his personal capacity: Quimby v. Slipper, 
7 Wash. 475. 


Where immediately following the name 
of the defendant in the title of the cause 
the word “receiver” is added without be- 
ing preceded by the word “as,” the former 
word must be deemed mere descriptio 
personae: Vasele v. Grant St. Elec. R, Co., 
16 Wash. 602. 


Only facts, and not conclusions of law 
should be pleaded: See 2 Remington's Di- 
gest, p. 2254, 88 5, 6; Parrish v. Reed, 2 
Wash. 491; Ritchie v. Carpenter, 2 Wash. 
512; Baker-Boyer Nat. Bank v. Hughson, 
5 Wash. 100; Lake v. Steinbach, 5 Wash. 
659; State ex rel. Whitney v. Friars, 10 
Wash. 348; Bay View Brewing Co. v. 
Grubb, 24 Wash. 163; Carlson v. County 
Commissioners, 38 Wash, 616. Neither con- 
clusions nor probative facts should be 
pleaded, but the allegation of a fact will 
not be affected by the addition of con- 
elusions or redundant matter: Brummett 
v. Campbell, 32 Wash. 358. 

A conclusion of law is not admitted by 
a demurrer: MacMartin v. Stevens, 37 
Wash. 616. 

The complaint in an action to foreclose 
a logger's Jien is not demurrable on the 
ground that it does not allege, except as 
a conclusion of law, that anything was due 
the plaintiff, when it states that “under 
the terms and conditions of the said con- 
tract defendants became indebted to the 

laintiff in the sum of $303.87”: Mason v. 

cGee, 15 Wash. 272. 

SUBDIVISION TWO -— REQUISITES 
IN PLEADING FACTS: See 2 Reming- 
ton’s Digest, p. 2258, §§ 26, 27. This sub- 
division requires a “plain and concise 
statement of facts,” and not their legal 
effect, or the legal conclusions inferred 
from them, with the view of informing the 
defendant of the exact nature of the 
claim against him, and the facts relied on 
to establish it, so that he can intelligently 
and directly answer the same: Distler v. 
Dabney, 3 Wash. 200, 203; P. S. I. Co. v. 
Worthington, 2 W, T. 472; First Nat. Bank 
of Pullman v. Young. 20 Wash. 337; Grant 
v. Walsh, 36 Wash. 190. 
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The essential facts must be alleged in the 
pleading: Tolmie v. Dean, supra. 


Facts should be stated positively and in 
traversable form; this, however, does not 
necessarily prohibit the statement of a fact 
on “information and belief,” but sufficient 
facts having been stated as existing, an 
allegation that the pleader states them “on 
information and belief” will be treated as 
S0 pisaga; Warburton v. Ralph, 9 Wash. 


In construing pleadings as against a de- 
murrer, the office of which is to raise a 
substantial issue of law, evidentiary facts 
and even inferences from averments 
amounting to mere conclusions of law, will 
be considered in favor of the pleading: 
Chambers v. Hoover, 3 W. T. 107, 110; 
Isaacs v. Holland, 4 Wash. 54. 

A complaint must be measured by facts 
stated, and it is not necessary to name the 
particular action or label the form: Casey 
v. Oakes, 17 Wash. 409; Dunlap v. Rauch, 
24 Wash. 620. 

Where a plaintiff sets forth facts con- 
stituting a cause of action entitling him 
to some relief, he is not to be turned out 
of court because he has misconceived the 
nature of his remedial right: Damon v. 
Leque, 14 Wash. 253; Watson v. Glover, 
21 Wash. 677; Dormitzer v. German Sav. & 
L. Soc., 23 Wash. 132; Yarwood v. John- 
son, 29 Wash. 643; Brown v. Calloway, 34 
Wash. 175; McKay v. Calderwood, 37 
Wash. 194; Lawrence v. Halverson, 41 
Wash. 534. 

Defenses need not be anticipated in the 
complaint: See 2 Remington’s Digest, p. 
2209, § 31; Johnson v. Bellingham Bay 
Imp. Co., 13 Wash. 455; Randall v. Ho- 
quiam, 30 Wash. 435; Malloy v. Benway, 
i 315; State v. Davis, 43 Wash. 

Under the liberal rule as to construction 
of pleadings required by our statutes, it is 
sufficient, in an action founded on a written 
instrument, to attach the instrument to the 
complaint as an exhibit and make sufficient 
reference thereto in the complaint to put 
the defendants on inquiry as to its con- 
tents: Hays v. Dennis, 11 Wash. 360. 

In pleading the articles of incorporation 
and by-laws of a corporation it is sufficient 
to plead them in substance and legal effect 
without setting them out in haec verba: 
Seal v. Cameron, 24 Wash. 62. In the 
absence of a demurrer to the complaint, 
the pleading will be liberally construed 
upon attack after judgment: Montesano v. 
Blair, 12 Wash. 188; following Town of 
Elma v. Carney, 4 Wash. 418. And upon 
such attack for want of facts to state a 
cause of action, it must be most liberally 
construed and the judgment sustained, if 
by any reasonable intendment it can be: 
Mosher v. Bruhn, 15 Wash. 332; Johnson 
v. Leonhard, 1 Wash. 564; Lyen v. Bond, 
3 W. T. 407. 

Where a complaint sets forth two causes 
of action without separately stating them, 
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it is not error to refuse to strike out por- 
tions of the complaint, when the two 
causes could be properly joined, but the 
proper remedy is a motion to require plain- 
tiff to separately state his several causes 
of action: Richardson v. Carbon Hill Coal 
Co., 10 Wash. 648. 


Where one of two causes of action, which 
had been joined in one complaint, has been 
held insufficient on appeal, it is error, upon 
a retrial of the cause upon the same com- 
plaint, after reversal, to permit the intro- 
duction of evidence supporting the cause 
of action which has been ruled upon ad- 
versely by the appellate court: Id. 


Although the refusal of the court to 
compel plaintiff, on motion, to elect be- 
tween two causes of action pleaded in his 
complaint may be error, it is not preju- 
dicial if the election be made by plaintiff 
at the opening of the trial: Van Hook v. 
Burns, 10 Wash, 22. 


Where a complaint sets forth facts tend- 
ing to show a liability both in tort and on 
contract, such recital is not open to objec- 
tion on the ground of stating more than 
one cause of action, when such facts all 
relate to a single transaction and are re- 
lied upon as the basis of a single cause of 
action: Barto v. Nix, 15 Wash. 563. 


Although a complaint may be subject to 
attack by motion or demurrer on the 
ground that it does not allege facts suffi- 
cient to state a cause of action, yet, if the 
objection thereto is not raised until after 
answer, the complaint will be held suffi- 
cient, if the facts stated will justify a re- 
covery upon any theory upon which a right 
can be founded: Blumenthal v. Pac. Meat 
Co., 12 Wash. 331. 


Where money is owing to plaintiff from 
defendants, demand before suit for amount 
due is unnecessary: Chappell v. Woods, 9 
Wash. 134, 

And in an action to recover for work 
performed at the special instance and re- 
quest of defendant, no allegation of de- 
mand is necessary, when there is no allega- 
tion showing that the action was based 
upon a mutual current account: Robertson 
v. Woolley, 12 Wash. 326. 

A complaint alleging facts, which, if 
true, would establish fraud as a conclusion 
of law, sufficiently alleges fraud without a 
further specification thereof: Andrews v. 
King Co., 1 Wash. 46. 

If plaintiff has pleaded no excuse for 
tender he cannot urge the uselessness of 
complying with the obligation on his part: 
Underwood v. Tew, 7 Wash. 297. 

LAWS OF ANOTHER STATE must be 
pleaded and proven as any other fact, and 
the court will not take judicial notice of 
them: See 2 Remington’s Digest, p. 2637, 
§ 93; Daniel v. Pressler, 3 Wash. 636; 
Gunderson v. Gunderson, 25 Wash. 459; 
Stewart’s Estate, In re, 26 Wash. 32; 
Daniel v. Gold Hill Min. Co., 28 Wash. 411; 
Lowry v. Moore, 16 Wash. 476. For an 
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exception to this rule, see Cunningham v. 
Spokane Hyd. etc. Co., 20 Wash. 450. 

Nonpayment is an affirmative matter, 
which must be pleaded and proved: Bethel 
v. Robinson, 4 Wash. 446; National Bank 
v. Western Iron & Steel Co., 14 Wash. 162. 

An item of special damage, which, 
though recoverable, is not alleged in the 
complaint, cannot be included in the judg- 
ment: Sheehan v. Levy, 1 Wash. 149; sce 
148 U. S, 345; see Kaufman v. Tacoma, 
Olympia etc. Ry. Co., 11 Wash. 632. 

If a complaint be faulty in other re- 
spects than as made by the code demur- 
rable, such defects may be reached by 
motion: Renton v. Peter St. Louis, 1 W. 
T. 215. If any part of a complaint is 
good, it will stand as against a gencral 
as McCartney v. Glassford, 1 Wash. 

A complaint showing on its face that 
tne demand for which suit is brought is 
barred by the statute of limitations, is bad 
on demurrer: Wilt v. Buchtel, 2 W. T. 417; 
see infra, § 259, subd. 7; also a complaint 
on a contract of sale which fails to show 
either a sale or a tender: Hawley v. Ken- 
noyer, 1 W. T. 609. 

When an amended complaint is filed, any 
error of the court in ruling upon the 
original complaint is thereby waived: Bell 
v. Waudy, 4 Wash. 743. 

Amendment on trial: See notes to § 339, 
infra. 

If a complaint is sufficient to support a 
judgment, and no objections have been 
taken to its sufficiency in the court below, 
1t cannot be attacked for the first time on 
appeal: U. S. v. Small, 3 W. T. 478. 

Where evidence is introduced upon the 
trial without objection covering defects in 
the complaint they will be treated as cured: 
Livesley v. O’Brien, 3 Wash. 546, 553; 
Waldron v. Home Mut. Ins. Co., 9 Wash. 
534. 

COMPLAINTS IN ACTIONS GENER- 
ALLY— ON CONTRACTS FOR PAY- 
MENT OF MONEY.—In an action by a 
payee of a note against the maker, a com- 
plaint alleging that the payee assigned the 
note to a certain bank as Security, and 
that the bank, though requested thereto, 
refuses to bring suit thereon after its 
maturity, fails to state a cause of action: 
Davis v. Erickson, 3 Wash. 654. 

An allegation that representations were 
false and fraudulent and by reason thereof 
the maker of the note in controversy was 
induced to execute and deliver the same, 
does not show want of consideration, but 
at most is merely the expression of an 
opinion: National Bank v. Hughson, 5 
Wash. 100. 

In an action on promissory notes by an 
indorsee thereof, the complaint is sufli- 
cient as against general demurrer attack- 
ing an averment of ownership in plaintiff, 
which is alleged as follows: “That for 
value and before maturity, Alexander A. 
Munson indorsed said notes by writing 
across the Lack of each before delivery 


262 


[Tire II 


the name ‘Alexander A. Munson.’ That 
plaintiff is now the owner and holder of 
said notes and mortgage”: Osborne & Co. 
v. Stevens, 15 Wash. 478. 

In an action to recover from a bank 
the value of a note and mortgage assigned 
to it as collateral security, the complaint 
is proof against a general demurrer when 
it sets out the execution of the note and 
mortgage to plaintiff, with a description 
of the property mortgaged, and alleges 
that the note and mortgage were assigned 
to defendant in trust, according to the 
terms of a contract accepted by the de- 
fendant, whereby defendant should collect 
said note and out of the proceeds pay 
certain indebtedness of the plaintiff to 
itself and others, and deliver the balance 
of the moneys collected thereunder to 
plaintiff; that on a certain day, in viola- 
tion of said contract, and without plain- 
tiff’s consent the defendant sold and as- 
signed said note and mortgage and con- 
verted the same to its own use, refusing 
upon demand either to return the note and 
mortgage or to pay over to plaintiff the 
amount as due thereunder: Howard v. 
Seattle Nat. Bank, 10 Wash, 280. 

Although a city charter may require that 
warrants for the payment of money be 
signed by the mayor and clerk of the city, 
a complaint upon a city warrant signed by 
an acting mayor is not demurrable for the 
reason that it fails to allege the proceed- 
ings of the city council by virtue of which 
the acting mayor came to occupy such 
position, as such facts are matters of evi- 
dence and not of pleading: Stephens v. 
Spokane, 11 Wash. 41. 

In an action upon a contract which 
recognizes the right of the parties to make 
assignments, a complaint setting up the 
contract is not demurrable for the reason 
that the action is by and against different 
parties than those named in the contract, 
when the complaint shows their interest 
through assignment: Van Horne v. Wat- 
rous, 10 Wash. 525, 

Error in the description of the name of 
the obligee in a bond is not material, when 
the obligor has not been misled; and re- 
covery may be had thereon when the com- 
plaint of the obligee alleges the execution 
and delivery of the bond to itself, and 
then sets out the bond in full: P.-I. Pub. 
Co. v. Harris, 11 Wash. 500. 

In an action upon an instrument exe- 
cuted by an attorney in fact, which is 
made a part of the complaint, it is sufh- 
cient to allege the execution by the prin- 
cipal without setting out that the agent 
had been constituted attorney for the 
purpose of its execution: Richmond v. 
Voorhees, 10 Wash, 316. 

A complaint setting up a contract is 
not demurrable for the reason that the ac- 
tion is by and against different parties 
than those named in the contract, when 
the complaint shows their interest through 
assignment: Wan Horne v. Watrous, 10 
Wash, 525, 
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In an action by a corporation upon an 
unpaid stock subscription, the complaint is 
not demurrable on the ground that it fails 
to allege that the capital stock of the cor- 
poration had all been subscribed, when the 
complaint otherwise alleges that plaintiff 
is and has been a duly organized and ex- 
isting corporation, during all the time re- 
ferred to in the complaint: McKay v. El- 
wood, 12 Wash. 579. 

In an action upon an account for mer- 
chandise sold and delivered between cer- 
tain dates, in which the complaint nowhere 
alleges any accounting between the parties, 
the plaintiff cannot, without amendment, 
substitute on the trial a cause of action 
upon an account stated, and thus deprive 
defendant of the right to disprove the sale 
and delivery of the goods: Wilson v. Wal- 
dron, 12 Wash. 149. 

Where plaintiff in an action for goods 
sold and delivered admits an extension of 
time of payment in complaint, he is estop- 
ped to say that such extension is void for 
want of consideration, and defendant is 
entitled to judgment of dismissal on the 
ground that the action is prematurely 
brought: Rockford Shoe Co. v. Jacob, 6 
Wash. 421. 

An action for money had and received 
cannot be maintained for the breach of a 
contract, although such contract was in- 
valid for the reason that it was a lease of 
community lands executed by husband 
alone: Dietz v. Winehill, 6 Wash, 109. 

If the complaint in an action for price 
of logs alleges that defendant took pos- 
session of them, it is sufficient, although 
other allegations may show that plaintiff 
was not in the actual possession thereof 
at time of sale: Tingley v. Fairhaven L. 
Co., 9 Wash. 34. 

In an action brought for an accounting 
for proceeds of logs, complaint held to 
state no cause of action: Runyan v. Rus- 
sell, 3 Wash. 665. 

In an action upon an assignment of an 
account for a sum due, and for a further 
sum to be earned in the future, the com- 
plaint is not demurrable because founded 
on a elaim not in existence at time of as- 
signment, but is good for sum due at that 
time: Rice v. Yakima etc. Ry. Co., 4 Wash, 
724, 

A complaint alleging that defendant took 
charge of plaintiff’s hogs, agrecing to de- 
liver them to a designated purchaser upon 
pavment of the purchase price, and that he 
allowed such purchaser to dispose of part 
of the hogs without such payment, and 
himself disposed of the remainder and con- 
verted the proceeds, is sufficient, without 
objection to the pleading before trial, to 
sustain the verdict: Lyen v. Bond, 3 W. 
T. 407, 15 Wash, 332. 

A complaint for the recovery of com- 
missions on Jand sales, alleging that the 
property was placed in plaintiff’s hands, 
that a purchaser was found by plaintiff at 
price named, and bargain completed, but 
neglects to allege communication of facts 
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to defendant, or that defendant carried out 
the arrangement made, or refused so to 
do, after notice, is insufficient: Penter v. 
Straight, 1 Wash. 365. 

In an action to recover for services in 
doing the county printing, a complaint is 
demurrable for want of facts, when it does 
not allege that the work was done by 
plaintiff or that he had any interest in the 
newspaper in which the official notices 
were published: Rathbun v, Thurston Co., 
8 Wash. 238. 

That there was an agreement between a 
railway company and contractors engaged 
in constructing its roadbed, to transport 
the latter’s employees, is sufficiently shown 
by an allegation in the complaint that 
there was an “arrangement” between them 
to that effect, when it is clear from the 
other allegations of the complaint that the 
word was used in the sense of an agree- 
ment or contract: Boyle v. G. N. R. Co., 
13 Wash. 383. 

FOR RECOVERY OF DAMAGES.—In 
an action against a railway company for 
personal injuries, an averment in the com- 
plaint that a certain firm were construct- 
ing a portion of its roadbed, when taken in 
connection with the further allegation 


‘that plaintiff was working for said firm as 


a common laborer, is sufficient to show 
that the firm were independent contractors 
of the railway company: Boyle v. Gt. N. 
R. Co., 15 Wash. 383. 

In an action for damages for personal 
injuries the complaint states a suflicient 
cause of action in the absence of a de- 
murrer, when it alleges that plaintiff was 
injured by the collapse of a trap-door in 
the floor of the car, under plaintiff's 
weight, and that the collapse and falling 
in of the trap-door were caused by the 
negligence of defendant in failing to prop- 
erly secure, adjust and fasten said trap- 
door, and that the injury to plaintiff was 
without any fault or negligence on her 
part: Washington v. Spokane St. R. Co., 
13 Wash. 9. 

Where the complaint contains an allega- 
tion that plaintiff has been compelled to 
pav a certain sum for medical treatment 
and nursing, evidence thereof is adınissi- 
ble, without being pleaded as a distinct 
cause of action: N. P. Ry. Co. v. Hess, 2 
Wash. 383. 

Where the only allegation of negligence, 
in a complaint for injuries received as the 
result of a collision with a street-car, are 
that defendant “carclessly and negligently 
ran one of its cars along said street at a 
high rate of speed, and negligently and 
carelessly omitted while approaching plain- 
tiff to give any signal by ringing the bell, 
or otherwise, of the approach of said car,” 
it is error for the court to try the case 
upon the theory that general negligence 
had been alleged: Redford v. Spokane St. 
Ry. Co., 9 Wash. 55. 

It is not necessary in an action for in- 
juries received on a public highway of a 
city, through the negligence of a private 
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party, to allege and pruve the incorpora- 
tion of such city, since by $ 1261 et seq., 
Gen. Stats., its streets are public high- 
ways: Carroll v. Centralia Water Co., 5 
Wash. 613. 

In an action against the sheriff for 
wrongfully seizing and selling a stock of 

oods mortgaged to secure an indebtedness, 
it is not necessary to allege their value at 
the time of taking, where no element of 
special damage is claimed; but in the ab- 
sence of an allegation of special damage 
the mortgagee is entitled to recover his 
debt, and interest, not in excess of the 
value of the goods at the time of their 
taking, and, in order to support a judg- 
ment in such case, there must be evidence 
of the value of the goods seized: Sheehan 
v. Levy, 1 Wash. 149; Id., 3 Wash. 420. 

A complaint in an action for damages 
for false representations in the particular 
case held to state a cause of action: Gates 
v. Moldstad, 14 Wash. 419. 

ON POLICY OF INSURANCE: See 2 
Remington’s Digest, p. 1544, §§ 112-115. 
A complaint on a policy of insurance 
for certain amounts upon a stock of 
goods, safe and store fixtures, alleging loss 
of the “whole of said stock and fixtures,” 
is sufficient to admit proof of the loss of 
the safe as included in the term “fix- 
tures,” the formal proof of loss showing 
that claim was made for the safe: Pencil 
v. Home Ins. Co., 3 Wash. 485; but a com- 
plaint that does not set out the policy sued 
on, nor show proof of loss, ownership of 
the property, or value thereof, does not 
state sufficient facts, although it does al- 
lege that notice of the fire was given de- 
fendant, and that plaintiff was damaged 
by the fire in a certainsum: Emigh v. State 
Ins. Co., 3 Wash, 122. 

In an action on a fire insurance policy 
the omission by plaintiff of allegations 
showing his insurable interest in the build- 
ing at the time of loss and value of the 
property destroyed are cured by admission 
of evidence thereon without objection, and 
by the verdict: Waldron v. Home Mut. Ins. 
Co., 9 Wash. 634. 

FOR MALICIOUS PROSECUTION: See 
2 Remington’s Digest, p. 1771, § 10; 
Kerstetter v. Thomas, 36 Wash. 620. In 
an action for damages for malicious arrest 
and prosecution, if the complaint fail to 
show a favorable termination for plaintiff 
of proceedings upon which arrest was 
made, it is insufficient: Ferguson v. Tobey, 
1 W. T. 275. 

A complaint for malicious prosecution 
against two defendants alleging that they 
jointly “procured the arrest of plaintiff on 
a false charge,” and “that in procuring 
the arrest and prosecution of the plaintiff 
the defendants acted maliciously and with- 
out probable cause,” sufficiently charges & 
joint responsibility: Jones v. Jenkins, 3 
Wash. 17. 

CHARGING NUISANCE.—A complaint 
charging numerous proprietors of saloons 
and gambling houses with maintaining a 
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ublic and private nuisance without nam- 

ing or locating any particular house, or 
designating wherein it is a nuisance, is 
fatal on demurrer: N. P. Ry. Co. v. Whalen, 
3 W. T. 452. See, also, Grantham v. Gil- 
son, 41 Wash. 125. 


ON CONTRACTS FOR CONVEYANCE 
OF LANDS.—A complaint in an action to 
enforce the specific performance of a con- 
tract to convey land is not demurrable on 
the ground that the contract was signed 
by an agent, when the question of agency 
does not appear on the face of the com- 
plaint itself: Wooding v. Crain, 10 Wash. 
35. See, also, Boston Clothing Co. v. Sol- 
berg, 28 Wash. 262. 


A complaint for specific performance of 
a contract to convey certain land which 
sets out a written memorandum thereof, 
indefinite and defective in the elements 
necessary to perfect a contract, and alleges 
that by mutual mistake of the partics 
thereto the contract agreed to and which 
was intended to have been embodied in 
said writing provided for the sale of “one 
acre, to be taken in a square form out 
of the northwest corner” of a certain lot, 
for which the buyer was to pay “one dollar 
in cash at this date,” etc., is sufficient: 
Vail v. Tillman, 2 Wash. 476. 


In an action for specific performance of 
contract to convey lands complaint in the 
particular case held sufficient to entitle 
plaintiff to equitable relief: Sayward v. 
Gardner, 5 Wash. 247. Where held not 
sufficient: See O’Connor v. Jackson, 23 
Wash. 224. 


Under a contract by which defendant 
was to convey to plaintiff certain lands, to 
be paid for in wheat, and plaintiff deliv- 
ered the wheat, but afterward rescinded 
the contract, on account of defect in de- 
fendant’s title, the proper form of plead- 
ing, under the code, in an action to recover 
the value of the wheat, is the common 
count in assumpsit for goods sold and de- 
livered, omitting all reference to the oriz- 
inal contract: Ankeny v. Clark, 1 Wash. 
550; contra, see Dissler v. Dabney, 3 Wash. 
200; Osten v. Winehill, 10 Wash. 333. 

In an action against three defendants for 
the purchase price of land, a complaint al- 
leging a deed therefor executed to one de- 
fendant at the request of the other two, 
who were the real purchasers; that the 
grantee in the deed executed a note se- 
cured by mortgage on the land to secure 
deferred payments, and that the other two 
defendants at the same time and as a part 
of the same transaction, executed a bond 
or guaranty for payment of said sum, 
atates a cause of action against all defend- 
ants: Hanna v. Savage, 7 Wash. 414. 

An allegation in a complaint that plain- 
tiff was the owner of certain property at 
the date he contracted to sell it to de- 
fendant is immaterial if he was the owner 
and able to make delivery when time of 
performance arrived: Kleeb v. Bard, 7 
Wash. 41, 
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In an action by a vendee to rescind & 
contract for the conveyance of land, on the 
ground of failure of title of the vendors, 
the complaint does not sufficiently allege 
defect of title when it states that the 
grantors “were not seised in fee or pos- 
sessed of the right to sell and convey” the 
premises in controversy: Decker v. Schultze, 
11 Wash. 47. 

Where a contract of sale of land has 
been made by two persons, an allegation 
in a complaint for rescission of the contract 
by the purchaser that one of the vendors 
fraudulently misrepresented the title is in- 
sufficient, in the absence of allegations 
showing agency of the vendor making the 
misrepresentations for the other vendor: 
Webb v. Stephenson, 11 Wash. 342. 

The object of a complaint being to estab- 
lish title under the donation act, if it fails 
to show compliance with § 12 of that act, 
requiring an aflidavit from claimant as a 
condition precedent to acquiring title, it 
fails to state a cause of action: Shockley v, 
Brown, 1 W. T. 463. 

An allegation in a complaint for the re- 
covery of lands that the ancestor of plain- 
tiffs died seised and possessed of the prop- 
erty is a suflicient allegation of the pos- 
session of plaintiffs, as when seisin is once 
shown it will be presumed to continue until 
allegation and proof of adverse possession 
in someone else: Balch v. Smith, 4 Wash. 
497. 

Averments as to title to and possession 
of property involved: See Freytag v. North- 
ern Pac. R. Co., 1 Wash. 214; Hankle v. 
Denison, 34 Wash. 51. 

In an action by a vendee for the specific 
performance of a contract to convey real 
estate “conditional on furnishing a good 
title,” a complaint sufficiently alleges title 
in the vendor, as against a general de- 
murrer, where it shows a tax title which 
the vendee is willing to accept: Newell v. 
Lamping, 45 Wash. 304. A 

TO SET ASIDE FRAUDULENT CON- 
VEYANCES: See 1 Remington's Digest, p. 
1307, §§ 76-79. In an action to set aside a 
conveyance of certain lands as being in 
fraud of creditors, an allegation in the 
complaint setting forth that plaintiff had 
obtained judgment and issued execution 
against the defendant, that “the said exe- 
cution had been returned by the sheriff 
wholly unsatisfied and that the defendant 
has no other property out of which the 
plaintiff could make said judgment,” is 
sufficient to render the complaint proof 
against demurrer on the ground that it 
fails to show by distinct averment that 
the debtor had no other property at the 
time the conveyance was made: Cook v. 
Tibbals, 12 Wash. 207. See, also, Allen v. 
Chambers, 18 Wash. 341; Reed v. Loney, 
22 Wash. 433; Bates v. Drake, 28 Wash. 
447; Rohrer v. Snyder, 29 Wash. 199. 

The rule requiring matters constituting 
fraud to be pleaded is sufficiently complied 
with, in an action to set aside an alleged 
fraudulent conveyance, when the complaint 
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alleges that “at the time said decd was 
executed by the said John A. Shoudy and 
M. E. Shoudy to the said Dexter Shoudy, 
the said John A. Shoudy and M. E. Shoudy 
were wholly insolvent and unable to pay 
their debts; that the said Dexter Shoudy 
is a son of said John A. Shoudy and M. E. 
Shoudy, and plaintiff avers that said deed 
was so executed by the said John A. 
Shoudy and the said M. E. Shoudy to said 
Dexter Shoudy without any consideration 
therefor; that no money or thing of value 
was paid or to be paid for said premises, 
but that such conveyance was made for 
the sole purpose of hindering, delaying and 
defrauding the creditors of the said John 
A. Shoudy and M. E. Shoudy, and particu- 
larly the plaintiff herein, and for the pur- 
pose of placing said property beyond the 
reach of the creditors of said John A. 
Shoudy and M. E. Shoudy, and for no other 

urpose whatever”: Murray v. Shoudy, 13 

fash. 33. 

A complaint charging that the owner of 
land, in order to effect a sale thereof to 
plaintiff, had conspired with another for 
the purpose of defrauding plaintiff by 
agreeing that the co-conspirator should 
represent and pretend to plaintiff that the 
purchase price of such land was more than 
the price actually placed thereon between 
the conspirators, does not state a cause of 
action against such land owner, when it 
does not show that he derived any benefit 
from such misrepresentation, nor that he 
said or did anything to lead plaintiff to 
enter into the contract: Kennah v. Hus- 
ton, 15 Wash. 275, 

In an action seeking to subject land 
fraudulently conveyed to the lien of a 
judgment, the complaint sufficiently states 
that the defendant had no other property 
out of which the execution could be satis- 
fied, when it alleges that there was a 
return of nulla bona-on the execution 
issued, and that the property attempted to 
be conveyed was all the property owned 
by the judgment debtor: O’Leary v. Duvall, 
10 Wash. 666. 

A complaint asking equitable relief in 
behalf of a creditor, to subject property to 
the payment of his debts, is insufficient un- 
less it allege that he has reduced his claim 
to judgment, or in some other manner ob- 
tained a lien upon the specific property 
sought to be reached, although it be alleged 
that the debt cannot be collected by the 
ordinary process of law: Thompson v. 
Caton, 3 W. T. 31. 

TO SET ASIDE A JUDGMENT.—An in- 
dependent action will not lie to set aside a 
judgment rendered in a former suit be- 
tween the same parties, when the action is 
based upon error of the court in setting 
aside a verdict in such suit: Davis v. 
Fields, 9 Wash. 78. 

TO ADJUDGE DEFICIENCY JUDG- 
MENT A PRIOR LIEN.—In an action to 
have a deficiency judgment adjudged as a 
prior Jien on other realty of the mortgagee 
defendants, upon which an unsecured cred- 
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itor had obtained a judgment lien, the com- 
plaint is demurrable when it fails to state 
that the mortgagee defendants were insol- 
vent, or that any execution had been issued 
against them for the deficiency upon the 
foreclosure judgment and returned unsatis- 
fied: Howard v. Devol, 15 Wash. 270. 

IN INTERPLEADER.—A complaint in 
an action of interpleader is sufficient, 
especially when first objected to after 
judgment, when it alleges that plaintiff was 
indebted to a certain firm, that it had been 
garnisheed by two creditors of said firm, 
one of whom had obtained a judgment 
against plaintiff, but that the other gar- 
nishing claimant is assailing such judg- 
ment as void, that plaintiff is willing to 
pay the money due the principal debtor to 
the party entitled thereto and offers to pay 
said money into court to be applied as the 
court shall determine: Id. 

SUBDIVISION THREE — DEMAND — 
AMOUNT: See 2 Remington’s Digest, p. 
2260, 331. A claim for relief, as set 
forth in the complaint, cannot be in an 
manner enlarged in the reply to defend- 
ant’s answer: Bell v. Waudby, 4 Wash. 
743. 

A complaint is not demurrable because 
the prayer for judgment is for a larger 
amount than is warranted by the facts: 
Howard v. Seattle Nat. Bank, 10 Wash. 
280. 

Where a complaint states a contract and 
a breach, nominal damages will be pre- 
sumed: Johnson v. Cook, 24 Wash. 474. 

The relief to which plaintiff is entitled, 
in an action in which there is no answer, 
cannot exceed what is demanded in the 
complaint: Bank of Cal. v. Dyer, 14 Wash. 
279. | 
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The prayer for relief is unimportant in 
determining the rights of the parties or 
the jurisdiction of the court: See Howard 
v. Seattle Nat. Bank, 10 Wash. 280; Smith 
v. Allen, 18 Wash. 1. Except where there 
is no answer: Bank of California v. Dyer, 
14 Wash. 279. Under a prayer for general 
relief the court may give any special re- 
lief to which the parties are entitled: 
Dormitzer v. German Sav. & L. Soc., 23 
Wash. 132; Yarwood v. Johnson, 29 Wash. 
643; MacKay v. Smith, 27 Wash. 442. 

In an action to recover upon & contract 
to pay the value of a wharf five years 
after its erection, an allegation that it cost 
a certain sum, “which was its value in the 
contemplation of the parties,” is not suffi- 
cient allegation of value: Hart Lumber Co. 
v. Everett Land Co., 20 Wash. 71. 

In an action to recover damages, an al- 
legation of the damages sustained, together 
with a prayer for judgment thereon, is 
sufficient as an allegation of the nonpay- 
ment of the damages: Belt v. Washington 
Water P. Co., 24 Wash. 387. 

The amount alleged in the ad damnum 
clause in a complaint and for which judg- 
ment is prayed, although in excess of the 
sum of $200, will not authorize an appeal 
to the supreme court, when it is evident 
from the pleadings that the original 
amount in controversy is less than $200: 
Doty v. Krutz, 13 Wash. 169. 

The fact that in an action for specific 
performance of a contract to convey land 
the complaint contained an alternative 
prayer for damages in case performance 
cannot be had, will not deprive a court of 
equity of jurisdiction of the action (Mor- 
gan v. Bell, 3 Wash. 554, distinguished): 
Konnerup v. Frandsen, 8 Wash. 551. 


(4907.) Grounds of Demurrer of Defendant. 


The defendant may demur to the complaint when it shall appear upon 


the face thereof either,— 


1. That the court has no jurisdiction of the person of the defendant or of 


the subject matter of the action; 


2. That the plaintiff has no legal capacity to sue; or 
3. That there is another action pending between the same parties for the 


same cause; or 


4. That there is a defect of parties, plaintiff or defendant; or 
5. That several causes of action have been improperly united; 


6. That the complaint does not state facts sufficient to constitute a cause 
of action; 

7. That the action has not been commenced within the time limited by law. 
[Cf. L. 754, p. 139, $ 40; Cd. 781, $ 77; L. ’86, p. 75, § 1; L. 791, p. 106, $ 2; 
2 H. C., $ 189.] 


See next section, grounds of, how specified. 

See infra, §276, grounds of demurrer of plaintiff. 

See infra, § 305, when pleading may be strieken. 

See notes to last section. 

See supra, § 155, manner of pleading statute of limitations. 


Cited in 4 Wash. 810; 12 Wash. 598; 17 Wash. 479; 29 Wash, 532; 31 Wash. 36; 34 
Wash. 576; 19 Wash. 665; 27 Wash. 86; 28 Wash. 433; 42 Wash. 88; 51 Wash. 634, 635. 
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See 2 Remington’s Digest, pp. 2271-2276, 
15:98. 

S DEMÜRRER GENERALLY.—A demur- 
rer under our statute is neither the general 
nor snecial demurrer of the common law; 
but a new creation applicable only in the 
instances expressed in the statute: Renton 
v. St. Louis, 1 W. T. 215. 

It is said in Lafleur v. Douglas, 1 W, T. 
185, that if the complaint is defective, a 
special demurrer to the defective portion is 
the proper proceeding. (This rule is true, 
under the present practice, if the term 
“special demurrer” be confined to a de- 
murrer to an entire count.) It is held in 
Lowman v. West, 8 Wash. 355, that a de- 
murrer does not lie to a single paragraph 
of a complaint unless it purports to present 
a complete cause of action. 

A demurrer admits all facts properly 
pleaded: Barnett v. Ashmore, 5 Wash. 163, 
166. 

The grounds of a demurrer must be dis- 
tinctly specified, but the right to demur is 
lost by answering, and even the objections 
that can be taken advantage of at any 
stage of the proceedings must be availed 
of by some other method: Renton v. St. 
Louis, supra. 

If a demurrer is sustained opportunity 
should be given to amend, if the pleading 
is amendable; this is especially so, since 
honest endeavor may be secured by imposi- 
tion of terms: Id. 

Appearance and filing of a demurrer 
eures defeets in service of process: Will- 
iams v. Miller, 1 W. T. 88. 

Where the defendant demurs to a com- 
plaint and the court orders it amended, the 
order is in effect a sustaining of the de- 
murrer: Id. 

A demurrer avails nothing where it is 
dropped from the calendar because no one 
appears to prosecute it: Livesley v. 
O'Brien, 3 Wash. 546. 

The filing by plaintiff of a motion to dis- 
miss his action, after the sustaining of a 
demurrer to the complaint, is a waiver of 
any error made in ruling on the demurrer: 
Lowman v. West, 7 Wash. 407. 

It is error to deny plaintiff’s motion for 
dismissal of his action, and grant defend- 
ant’s motion therefor, after sustaining a 
demurrer to complaint; such error will be 
presumed prejudicial unless the contrary 
affirmatively appears: Id. 

The filing of an amendatory demurrer is 
within the discretion of the trial court: 
Roche v. Spokane County, 22 Wash, 121; 
MeClaine v. Fairchild, 23 Wash. 758. 

After a general demurrer has been over- 
ruled, defendant cannot subsequently inter- 
pose a special demurrer for misjoinder of 
causes of action: Burrows v, McCalley, 17 
Wash. 269, 

Objections to the sufficiency of the com- 
plaint are waived and cannot be considered 
when the demurrer is withdrawn and not 
prosecuted: Mosher v. Bruhn, 15 Wash. 
332; Hardin v. Mullen, 16 Wash. 647; 
Watson v. Kent, 30 Wash, 21; Healy v. 
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King County, 37 Wash. 184. See, also, 
Criswell v. Directors School Dist. No. 24, 
34 Wash, 420. 

A demurrer to a complaint is waived 
by answering to the merits: Budlong v. 
Budlong, 48 Wash. 645, 

A general demurrer to a pleading is an 
admission of the truth of the facts alleged: 
Soule v. Seattle, 6 Wash. 315; Brookman 
v. State Ins. Co., 15 Wash. 29; but see 
Olympia Waterworks v. Gelbach, 16 Wash. 
482; Franklin Sav. Bank v. Moran, 29 
Wash. 200. 

And will not raise the: question that 
complaint fails to allege the incorporation 
of plaintiff: Sly v. Mining Co., 28 Wash. 
483. 

A conclusion of law is not admitted by 
demurrer: MacMartin v. Stevens, 37 Wash. 
616; Hester v. Thompson, 35 Wash, 119. 

Under a general demurrer objections can- 
not be raised which are made grounds for 
special demurrer: See 2 Remington's Digest, 
p. 2274, &§ 88-92; Rice v. Yakima & 
Pac. Coast R. Co., 4 Wash, 724; Sly v. Palo 
Alto Gold Min. Co., 28 Wash. 485; Birm- 
ingham v. Cheetham, 19 Wash. 657; James 
v. James, 35 Wash. 655; Marvin v. Yates, 
26 Wash, 50; Ames v. Kinnear, 42 Wash. 
80. 

The objection that an allegation of the 
complaint is merely a conclusion of law 
cannot be urged on the ground that the 
complaint does not state facts sufficient 
to constitute a cause of action: Living- 
stone v. Lovgren, 27 Wash. 102. 

A general demurrer for want of-sufficient 
facts, where there are two causes of action, 
is properly overruled where the second 
cause of action is properly stated: Meals 
v. De Soto Placer Min. Co., 33 Wash. 302; 
Marvin v. Yates, 26 Wash. 51, 

A complaint which separately states two 
causes of action is good as against a gen- 
eral demurrer if either cause contains facts 
sufficient to constitute a cause of action: 
Hindle v. Holcomb, 34 Wash. 336. 

If a portion of a complaint is defective, 
such defect must be reached by special de- 
murrer,and not by a general demurrer to 
the whole complaint: Lafleur v. Douglass, 
1 W. T. 185; Bellingham Bay Imp. Co. v. 


Fairhaven ete. R. Co., 17 Wash. 371; 
Weiser v. Holzman, 33 Wash. 87. See, 


also, Harris v. Halverson, 23 Wash. 779. 

Objections to a complaint cannot be 
made by a demurrer on terms or objec- 
tions at the trial: See Remington’s Digest, 

. 2275, § 93; Greene v, Finnell, 22 Wash. 
186; Hindle v. Holcomb, 34 Wash. 336; 
Zeimantz v. Blake, 39 Wash. 6. 

Objections to defects in pleadings can- 
not be raised by objection to anv evi- 
dence at the trial: Erickson v. McLellan & 
Co., 46 Wash. 661. 

IMPROPER JOINDER OF CAUSES: 
See 2 Remington’s Digest, p. 2272, $ 82; 
Id., p. 2274, §90. A complaint improperly 
joining eauses of action for mandamus and 
for injunction, will be proof against a 
demurrer for misjoinder if it states a good 
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cause of action for injunction, and shows 
no ground for mandamus, although the 
causes be not separately stated: Times 
Pub. Co. v. Everett, 9 Wash. 518. 

If two causes of action are improperly 
joined, the failure of the court to pass 
upon & demurrer on that ground is not 
cured by sustaining a demurrer to one of 
the paragraphs for want of sufficient facts: 
Penter v. Straight, 1 Wash. 365. 

A complaint against the maker of a note 
on his written undertaking, and also 
against another party on a verbal promise 
to pay the same note, is not demurrable 
on the ground of improperly uniting two 
causes of action: Gilmore v. Skookum 
Box Factory, 20 Wash. 703. 

The objection that a bill of particulars 
filed by plaintiff amplifies the claim set up 
in his complaint into two causes of action 
improperly united would not render the 
complaint itself demurrable: Dudley v. 
Duval, 29 Wash. 528. 

Where two causes of action are improp- 
erly joined, and a demurrer on that ground 
is sustained, a plaintiff whose complaint 
stated a good cause of action cannot com- 
plain of the dismissal of the action upon 
sustaining the demurrer, when he elected 
not to amend his complaint: Johnson v. 
Seattle Elec. Co., 39 Wash. 211. 

ANOTHER ACTION PENDING: See 2 
Remington’s Digest, p. 2272, § 79. The 
pendency of another suit between the 
same parties for the same cause of action 
eannot be raised by demurrer unless the 
fact appears on the face of the complaint: 
‚Jackson v. McAuley, 13 Wash. 298; Low- 
man v. West, 8 Wash. 355, 

Under this and § 261, giving the defend- 
ant the right by demurrer, or answer, to 
raise the defense that there is another ac- 
tion pending between the same parties for 
the same cause, the objection may be in- 
terposed by the plaintiff to defendant’s 
counterclaim, inasmuch as to such plead- 
ing the plaintiff occupies the position of a 
defendant: Caine v. Seattle & Northern 
Ry. Co., 12 Wash. 596. 

A complaint to recover on certain war- 
rants is demurrable as not constituting a 
cause of action where it appears therefrom 
that the invalidity of the same warrants 
had been determined in a prior action in 
which the present plaintiff was a party de- 
fendant: Seattle Nat. Bank v. School Dist., 
20 Wash. 368. 

DEFECT OF PARTIES, ETC.: See 2 
Remington’s Digest, pp. 2204-2207, §§ 51-63. 

If a defect of parties is not raised by 
answer or demurrer, the court cannot dis- 
miss the action except upon the refusal or 
neglect of plaintiff to bring in the neces- 
sary parties, after being so ordered, as 
provided in §§ 261, 263, 408, subdivision 5; 
Harrington v. Miller, 4 Wash. 808. 

Where a defect of parties plaintiff has 
not been raised in the court below bv de- 
murrer or answer, objection thereto is 
waived, and cannot be urged on appeal: 
Hannegan v. Roth, 12 Wash, 693, 
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While a court will not proceed to final 
judgment in the absence of a necessary 
party, it will mot dismiss the action on 
account of the nonjoinder of such party, 
but will retain it until all necessary parties 
are brought in, after which it will proceed 
to judgment on the merits: Id. 

A misjoinder of parties defendant fur- 
nishes no ground for reversal of a judg- 
ment where the cause was dismissed as to 
a defendant claimed to have been improp- 
erly joined: Jackson v. McAuley, 13 Wash. 
298. 

If a person is joined as party plaintiff in 
an action by an amended complaint, after 
the answer had averred such party had an 
interest in the controversy, defendants 
cannot afterward, on appeal, raise the ob- 
jection that such additional party is not 
a party in interest: Shepard v. Hill, 6 
Wash. 605. 

A demurrer for defect of parties or mis- 


` joinder of causes of action is bad when it 


does not point out the defect or mis- 
joinder: Lowman v. West, 8 Wash. 355. 

INSUFFICIENCY OF FACTS PLEAD- 
ED: See 2 Remington’s Digest, p. 2271, 
876. Where enough facts are stated in a 
complaint to constitute a cause of action, 
but are not alleged with sufficient particu- 
larity, the defendant’s remedv is not by 
demurrer, but by motion to make the com- 
plaint more definite and certain: Fares v. 
Gleason, 14 Wash. 657. 

Although the allegations of a pleading be 
not as full and complete as they might be, 
they should be held sufficient when not at- 
tacked by motion or demurrer, if sufficient 
in other respects: Bell v. Waudby, 4 Wash. 
743, 747; and while a complaint may be 
opened to attack by motion, it may vet 
be invincible against a general demurrer: 
Howard v. Seattle Nat. Bank, 10 Wash. 
280, 283; Duryee v. Friars, 18 Wash. 55; 
Gehres v. Orlowski, 36 Wash. 156. 

Objection to a complaint for insufficiency 
of facts cannot be raised by motion to dis- 
miss, but only by demurrer or objection 
to admission of evidence: Wilkeson Coal & 
Coke Co. v. Driver, 9 Wash. 177. 

In construing a pleading, as against a 
demurrer, the office of which is to raise 
a substantial issue of law, evidentiary 
facts, and even inferences from averments 
amounting to mere conclusions of law, will 
be considered in favor of the pleading: 
Chambers v. Hoover, 3 W. T. 107. 

Where the objection that the complaint 
does not state a cause of action has been 
raised in the lower court by demurrer, and 
the demurrer has been subsequently 
waived, the defendant cannot raise the ob- 
jection of insufficiency of the complaint on 
appeal, as § 263, permitting the defendant 
to raise the objection at any stage of the 
proceedings that the complaint does not 
state a cause of action has no application 
to cases where the point has been once 
raised in the lower court by demurrer and 
then abandoned: Mosher v. Bruhn, 16 
Wash. 332, 
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Demurrer does not lie for generality of 
statement or want of particularity: Renton 
v. St. Louis, 1 W. f. 215; Chambers v. 
Hoover, 3 W. T. 107; Isaacs v. Holland, 4 
Wash. 54; Oregon R. & Nav. Co. v. Dacres, 
l Wash. 195; Green v. Tidball, 26 Wash. 
338; Wiest v. Coal Creek R. Co., 42 Wash. 
176; Allen v. Baxter, 42 Wash. 434; Wat- 
son v. Glover, 21 Wash. 677. 


Want of definiteness in an answer must 
be taken advantage of by motion and not 
by demurrer: Schaad v. Robinson, 50 
Wash. 283. : 


Conelusions of law are not ground for 
demurrer: See 2 Remington’s Digest, p. 
2272, § 77; Chambers v. Hoover, 3 W. T. 
107; Isaacs v. Holland, 4 Wash. 54; Harris 
v. Halverson, 23 Wash. 779. 


Where triable issues of fact are pre- 
sented by the complaint, answer and reply, 
it is error to sustain a demurrer to the 
reply, and dismiss the action: Davis v. Old- 
acres, 3 W. T. 593. 


A complaint is not demurrable because 
the prayer is for a larger amount than is 
warranted by the facts: Howard v. Seattle 
Nat. Bank, 10 Wash. 280. 


Where several lien claimants join in one 
action whose claims are of the same char- 
acter, and the claim of each plaintiff is 
separately pleaded, it is error to sustain a 
general demurrer to the complaint for want 
of sufficient facts, if any of the causes 
are well pleaded: Chevret v. M. € L. Co., 
4 Wash. 721. 

In an action upon an assignment of an 
account due, and a further sum to be 
earned in future, the complaint is good 
against a general demurrer on the cause of 
action for the sum due: Rice v. Yakima & 
P. Ry. Co., 4 Wash. 724. 

A complaint against a corporation on a 
contract made with it, without averment 
of its corporate existence, is bad on de- 
murrer: Tomlie v. Dean, 1 W. T. 46. 

A court of equity will sustain a demurrer 
to a complaint to vacate a judgment at 
law, unless facts justifying the action ap- 
pear on its face: Wingard v. Jameson, 2 
W. T. 402. 

A complaint in an equitable action for 
return of a conveyance duly executed and 
placed in escrow, before final proof on gov- 
ernment lands conveyed, and which de- 
fendant had wrongiully obtained and had 
recorded, is good against demurrer, as 
plaintiff had a special interest in the es- 
crow, and an action at law would not 
afford an edequate remedv: Paxton v. Dan- 
forth’s Admr., 1 Wash. 120, 124. 

A complaint for the death of an em- 
ployee is demurrable, when it shows that 
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the peril to which he was exposed by his 
employment, and which resulted in his 
death, was such as could have been easily 
seen and appreciated by him: Bullivant v. 
Spokane, 14 Wash. 577. 


In an action upon a forthcoming bond 
which provided that it should not become 
effective unless the superior court gave 
possession to the principal of the property 
then in the hands of a receiver, the com- 
plaint is demurrable as not stating a cause 
of action, when it fails to allege that the 
property had been delivered to the prin- 
cipal, although the complaint may recite 
an order of the court stating that the prin- 
cipal was in possession of the property: 
Larson v. Winder, 14 Wash. 647. 


A demurrer to a complaint on the ground 
that it does not state a cause of action 
should not be sustained, where the com- 
plaint states facts sufficient to entitle the 
plaintiffs to the foreclosure of a mortgage 
against the defendants, who were subse- 
quent execution purchasers of the property 
but had not been made parties to the orig- 
inal foreclosure proceedings, although the 
prayer in the present action is to quiet the 
title based upon the decree of foreclosure 
in the former action: Damon v. Leque, 14 
Wash. 253, 


In a complaint on a contract to freight 
produce to a certain point, part perform- 
ance alleged, and refusal of defendants to 
permit plaintiff to complete contract, or to 
perform on their part, and damages asked 
for breach. Held, that, there being no al- 
legation of payment on the part performed, 
it would be assumed that suit was brought 
for that as well as for the unperformed 
portion, and hence the demurrer was prop- 
erly overruled to the complaint. If any 
part of the complaint is good it will stand 
against a general demurrer: McCartney v. 
Glassford, 1 Wash. 579. 


ACTION BARRED: Sce 2 Remington’s 
Digest, p. 2274, § 91. If it appear on the 
face of the complaint that the statute of 
limitations has run against the claim 
pleaded, advantage may be taken by de- 
murrer: Wilt v. Buehtel, 2 W. T. 417. (The 
statute of limitations was not a specific 
ground of demurrer at the time this de- 
cision was rendered; under present statute 
if not raised by demurrer it will be waived, 
where the bar of the statute appears on 
the face of the complaint.) 


Demurrer for want of facts does not 
raise the question of the statute of limita- 
tions: Board of Church Erection Fund v. 
First Pres, Church, 19 Wash. 455; George 
v. Butler, 26 Wash. 456; Joergenson v. 
Joergenson, 28 Wash. 477. 


(4908.) Grounds of Demurrer, How Specified. 


The demurrer may specify the grounds of objection in the statutory lan- 
guage of the last preceding section, or the grounds may be distinctly speci- 
fied; it may be taken to the whole complaint, or to any one of the alleged 
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causes of action stated therein. [Cf. L. ’54, p. 139, $ 41; L. ’77, p. 18, § 78; 
Cd. '81, $ 78; 2 H. C., $ 190.] 


See notes to last section, 
Cited in 27 Wash. 86. 


§ 261. (4909.) Objections, When to be Taken by Answer. 
When any of the matters enumerated in section 259 do not appear upon 
the face of the complaint, the objection may be taken by answer. [L. ’54, p. 
139, $ 42; Cd. ’81, $ 79; 2 H. C., $ 191.] 
See supra, § 259, notes, grounas of demurrer. 
Sce infra, § 263 and notes, what constitutes waiver of objection. 


Cited in 4 Wash. 810; 12 Wash. 598; 31 miss the action except when plaintiff re- 
Wash. 36; 34 Wash. 433; 51 Wash. 635. fuses or neglects to bring in the necessary 

If a defect of parties is not raised by parties: Harrington v. Miller, 4 Wash. 808. 
answer or demurrer, the court cannot dis- 


§ 262. (4910.) Proceedings When Complaint is Amended. 

If the complaint be amended, a copy thereof shall be served on the de- 
fendant or his attorney, and the defendant shall answer the same within 
such time as may be prescribed by the court; and if he omit to do so, the 
plaintiff may proceed to obtain judgment as in other cases of failure to 
answer. [L. ’69, p. 20, $ 78; Cd. ’81, $ 80; 2 H. C., $ 192.] 


See infra, $ 411, judgment for want of answer, 
See Sengenfelder v. Hill, 16 Wash. 355. 


8 263. (4911.) Objections not Taken Deemed Waived. 

If no objection be taken either by demurrer or answer, the defendant 
shall be deemed to have waived the same, excepting always the objection that 
the court has no jurisdiction, or that the complaint does not state facts suffi- 
cient to constitute a cause of action, which objection can be made at any 
stage of the proceedings, either in the superior or supreme court. [L. ’54, 


p. 139, $ 43; Cd. ’81, $ 81; 2 H. C., $ 193.] 


Cited in 1 Wash. 500; 3 Wash, 411; 4 
Wash. 810; 12 Wash. 697; 15 Wash. 335; 
16 Wash. 76; 19 Wash. 616; 27 Wash. 86; 
28 Wash. 492; 31 Wash. 36; 34 Wash. 433; 
35 Wash. 24; 39 Wash. 54; 43 Wash, 519- 
521; 47 Wash. 421, 687; 51 Wash. 635. 

Waiver of defects and objections: See 2 
Remington's Digest, pp. 2305-2307, $$ 192- 
199. 

The language of this section does not jus- 
tify the interposition of a demurrer after 
an answer; if during the proper stage of 
pleading defendant has failed to demur, he 
must wait for his opportunity to make his 
objection in another form: Renton v. St. 
Louis, 1 W. T. 215, 220; Weatherwax Lum, 
Co. v. Ray, 38 Wash, 545. 

An objection to the complaint that it does 
not state facts sufficient to constitute a 
eause of action is not waived by failure to 
demur: Lyen v. Bond, 3 W. T. 407. 

While it is true that such an objection is 
not waived by not demurring, yet if de- 
fendant answers and goes to trial upon the 
merits, the complaint should be strongly 
construed against him, and the verdict sus- 
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tained, if by any reasonable intendment it 
ean be upheld: Id., 410. 

In applying the provisions of this section, 
in case of objections raised for the first 
time in the appellate court, the objections 
are not looked upon as the court below 
would have considered them upon demur- 
rer. The rule of construction of pleadings 
after verdict obtains, that every reasonable 
intendment comes to the aid of the plead- 
ing, while before verdict it is strictly con- 
strued as against the pleader: Coats v, W. 
C. F. € M. Ins. Co., 4 Wash. 375, 377. 

As to whether a demurrer for want of 
sufficient facts is waived by filing an an- 
swer, see 2 Remington’s Digest, p. 2307, 
$ 199; Jones v. St. Paul ete. R. Co., 16 
Wash. 25; O’Toole v. Faulkner, 29 Wash. 
544; State ex rel. Atty. Gen. v. Gas Co., 28 
Wash. 488; and Wappenstein v. Aberdeen, 
39 Wash. 189. 

Objections are considered waived if the 
facts stated will justify a recovery upon 
anv theory upon whieh a right can be 
founded: Blumenthal v. Pacific Meat Co, 
12 Wash. 331; State ex rel. Abernethy v. 
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Moss, 13 Wash. 42; Wappenstein v. 
Aberdeen, 39 Wash, 189; County of Island 
v. Babcock, 17 Wash. 438. 

An order overruling a demurrer to a 
complaint for want of sufficient facts, fol- 
lowed by an answer, does not preclude the 
court from sustaining defendant’s objec- 
tion to any evidence at the trial ou the 
ground that the complaint does not state 
sufficient facts, and that the evidence of- 
fered was insufficient to warrant a decree, 
where, under the most liberal rules of con- 
struction, the defect in the complaint and 
eause of action was one of substance which 
could not be cured by amendment: O’Day 
v. Ambaum, 47 Wash. 684. 

A motion for a nonsuit on the ground 
that the complaint failed to state a cause 
of action was properly denied, where there 
was no demurrer and the defect had been 
cured by the admission of proof without 
objection: State ex rel. Jenkins v. Equita- 
bie Indemnity Assn., 18 Wash. 514. 

After interposing a demurrer on the 
ground that a certain party was a neces- 
sary party plaintiff, the defendants, after 
such party had been brought in as a party 
plaintiff, are estopped to claim the original 
complaint fails to state any cause of ac- 
tion as to such party: Harrington v. Gor- 
don, 42 Wash. 692; Gleason v. Tacoma 
Hotel Co., 16 Wash. 412. 

On plaintiff's motion for judgment on 
the pleading the answer should be liberally 
construed: Townsend v. Price, 19 Wash. 
415; but it is proper to allow judgment for 
the amount admitted due by answer: Ach 
v. Carter, 21 Wash. 140. 

Where the complaint is sufficient and the 
answer contains no legal defense, judg- 
ment on the pleadings is properly entered 
for the plaintiff: Morris v. Healy Lum. 
Co., 33 Wash. 451. 

Where no objection is made in the court 
below, either by demurrer or answer, to an 
alleged defect of parties plaintiff, it cannot 
be raised in the appellate court for the first 
time: Ralph v. Lomer, 3 Wash. 401. 

The objection of defect of parties is 
waived, if not raised by answer or de- 
murrer: Harrington v. Miller, 4 Wash. 808; 
First Nat. Bank v. Hamor, 49 Fed. 45. 

If a demurrer is interposed, but dropped 
from the calendar for want of prosecution, 
the defect is waived, when cured bv action 
had at the trial: Livesley v. O’Brien, 3 
Wash. 546. And the objection that the 
complaint does not state a cause of action, 
first raised by demurrer, is waived by the 
withdrawal of the demurrer and answering 
on the merits, and cannot be subsequently 
raised by an objection to any evidence: 
Watson v, Kent, 35 Wash. 21; Healy v. 
King County, 37 Wash. 184. Where evi- 
dence outside the pleadings is taken with- 
out objection to the form of the pleading, 
the defect should be disregarded and the 
pleading ordered amended: Galliher v. Cad- 
well, 3 W. T. 501; Johnson v. Bellingham 
Bay Imp. Co., 13 Wash. 455. The objection 
that the complaint does not allege defend- 
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ant’s negligence as the proximate cause 
of plaintiff’s injury cannot be raised for 
the first time on appeal, when the evidence 
sufficiently connects the one as the proxi- 
mate cause of the other, thereby warrant- 
ing the court in deeming the complaint 
amended to correspond therewith: Selby v. 
Vancouver Water Works Co., 32 Wash. 522. 

Although a complaint fail to state a 
cause of action, if that objection be not 
assigned in appellant’s brief, and is not 
presented until oral argument on appeal, 
the supreme court will ignore the point: 
Franeioli v. Brue, 4 Wash. 124. 

In an action to recover damages for 
wrongful attachment a denial of that para- 
graph of plaintiff’s complaint alleging them 
constitutes a negative pregnant, which, if 
not cured by the evidence, entitled plain- 
tiff to judgment in the whole amount asked 
for: Cole v. Noerdlinger, 22 Wash, 51. 

A judgment upon the pleadings in an 
action upon a mutual and open account is 
properly restricted to the amount admitted 
in the answer to be due: Griffith v. Max- 
well, 25 Wash. 658. 

Where a defendant did not raise the ob- 
jection, either by demurrer or answer, that 
the action was barred by the statute of 
limitations, until after trial and judgment 
and the case came back for retrial after 
reversal on appeal, the objection must be 
deemed as waived: Bay View Brewing Co. 
v. Grubb, 31 Wash. 34. 

A failure to properly traverse original 
pleadings is immaterial where amended 
pleadings were filed by both parties: Ward 
v. Ward, 14 Wash. 640. 

Where a case is tried upon an agreed 
statement of facts, objections to the plead- 
ings may be eliminated from the case on 
appeal: Clambey v. Corliss, 41 Wash, 327. 

An objection that the court has no juris- 
diction, first raised by demurrer, is not 
waived by failing to except to the order 
overruling the demurrer, where the answer 
expressly reserved the point and at the 
trial the evidence was objected to for the 
same reason: West v. Martin, 47 Wash. 
417. 

Objeetion to the jurisdietion of the sub- 
ject matter is not waived by a general 
appearance: Id. 

Leave to sue a receiver is jurisdictional, 
and cannot be waived by him, and under 
this section the question may be raised at 
any stage of the case either in the lower 
or appellate court: Brown v. Rauch, 1 
Wash. 497. Overruled in High v. Shelton 
S. W. R. Co., 20 Wash. 16. 

If a complaint on a policy of fire insur- 
ance is insufficient because it fails to show 
what other insurance was upon the prop- 
erty burned, the objection cannot, in the 
absence of the record showing the facts in 
evidence on the trial, be raised for the 
first time in the appellate court: Coats v. 
West Coast F. ete. Co., 4 Wash. 375. 

A complaint which shows a contract for 
sale and transfer of soldiers’ additional 
homestead scrip, seeking a money judg- 
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ment thereon, without stating facts to ex- 
onerate plaintiffs from blame, fails to 
state facts sufficient to constitute a cause 
of action, advantage of which may be 
taken for the first time in the appellate 
court: McIntosh v. Renton, 2 W. T. 121; 
Sears v. Williams, 9 Wash, 428. 

A motion by defendant to open a de- 
fault judgment entered, not made on & 
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special appearance, as well as a subsequent 
answer, waives objections theretofore made 
to the jurisdiction of the person: Sayward 
v. Carlson, 1 Wash. 29. 

After overruling a demurrer to a com- 
plaint, and answer over by the defendants, 
t is discretionary to permit a renewal of the 
demurrer: Blalock v. Condon, 51 Wash, 604. 


What Answer Shall Contain. 


The answer of the defendant must contain,— 
1. A general or specific denial of each material allegation of the complaint 
controverted by the defendant, or of any knowledge or information thereof 


sufficient to form a belief; 


2. A statement of any new matter constituting a defense or counterclaim, 


in ordinary and concise language without repetition. 


[Cf. L. ’54, p. 139, 


8 44; L. '69, p. 21, $ 80; L. ’77, p. 18, $ 82; Cd. '81, $ 82, 2 H. C., $ 194.] 


See next section, definition of counterclaim. 


See supra, $ 258, and notes, complaint. 


See supra, $ 259, and notes, demurrer of defendant, 


See infra, $273, joinder of defenses. 


See infra, $ 273, what may be set forth in answer. 

See infra, § 293, answer in justification and mitigation. 

See infra, § 297, material allegations not controverted are admitted. 
See infra, § 305, when pleading may be stricken. 


Cited in 3 Wash. 720; 5 Wash. 662; 6 
Wash. 246; 7 Wash. 230; 9 Wash. 463; 11 
Wash. 574; 12 Wash. 693; 18 Wash. 99; 
32 Wash. 653; 48 Wash. 446. 

See 2 Remington’s Digest, pp. 2261-2268, 

35-64. 

DENIALS: Id., pp. 2264, 2265, §§ 50-53. 
An answer denying “generally each and 
every allegation” of the complaint, is a 
good general denial, and defendant may 
introduce competent evidence under such 
plea: Renter v. Straight, 1 Wash. 360. 

Admissibility of evidence under general 
denial in action for malicious prosecution: 
See Kellogg v. Scheuerman, 18 Wash. 294. 

A paragraph of an answer denying the 
allegation of a specific paragraph of the 
complaint is sufficient; so also an answer 
to a paragraph of a complaint alleging 
several distinct matters “that whether the 
matters and things set forth are true or 
false, defendant has no knowledge or in- 
formation sufficient thereof to form a be- 
lief, and therefore denies the same”: Seattle 
Nat. Bank v. Meerwaldt, 8 Wash. 630. 

An allegation in an answer that defend- 
ant “has no knowledge or information suffi- 
cient to form a belief” is a sufficient denial 
to put in issue the allegutions of the para- 
graph of complaint to which it is ad- 
dressed: Colby v, Spokane, 12 Wash, 690. 

But where the complaint avers an agree- 
ment between plaintiff and defendant, a 
denial of information or knowledge sufti- 
cient to form a belief as to the facts al- 
leged is not sufficient to raise any issue of 
fact, as the presumption is that the de- 
fendant has positive knowledge whether 
or not the averment is true: Raymond v. 
Johuson, 17 Wash. 232, 


A denial of sufficient knowledge or in- 
formation to form a belief as to the allega- 
tions of a complaint that the plaintiff, at 
request of a firm composed of one defend- 
ant and the intestate of the other defend- 
ant, executed a written guaranty in their 
behalf, and an affirmative defense that, if 
the guaranty was executed, its execution 
was for the purpose of defrauding the firm 
or one of the members thereof, may be in- 
cluded in the same answer, as they are not 
necessarily inconsistent defenses: Corbitt 
v. Harrington, 14 Wash. 197, 


An answer which states that it “does not 
deny or admit” the allegations of plaintiff’s 
complaint docs not constitute a general or 
specific denial, and is insufficient: Lake v. 
Steinbach, 5 Wash. 650. And where the 
answer does not deny the facts stated in 
a paragraph of the complaint, but contro- 
verts the conclusion drawn by the pleader 
from the facts stated, it fails to traverse 
any material fact: Id. 


Although the denial may not be as 
specific as good pleading requires, for the 
reason that defendants “say that they deny 
each and every allegation,” yet where there 
is no motion to make the same more 
specific, and it appears from the answer as 
a whole what allegations are denied and 
what are admitted, the denial is sufficient: 
Town of Denver v. Spokane Falls, 7 Wash. 
220. 

If the answer, as a whole, sets up a 
semblance of defense, its sufficiency cannot 
be determined on a motion to strike it out 
as irrelevant: Hatch v. Tacoma etc. Ry. 
Co., 6 Wash. 1, 7; followed in Silsby v. 
Tacoma etc. Ry. Co., 6 Wash. 290. 
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Although an answer may be defective, if 
it can be gathered therefrom that an issue 
is tendered upon a material matter, it is 
error to render judgment upon the plead- 
ings in plaintiff’s favor: Rourk v. Miller, 
3 Wash. 73. 

A denial, on information and belief, as 
to the filing of a lien notice in the county 
auditor's office, is insufficient: Sumpter v. 
Burnham, 51 Wash. 599. 

SUFFICIENCY OF DENIALS, AS TO 
PARTICULAR ALLEGATIONS.— In a 
negligence case, in which defendant pleads 
a general denial, and also plaintiff's con- 
tributorv negligence, and there is no mo- 
tion to make the answer more specific, evi- 
dence of plaintiff's intoxication, as the 
canse of the injury received by him, is 
admissible: Carter v. Seattle, 19 Wash. 597. 

The denial in an answer of an allegation 
in the complaint that plaintitfs have no 
adequate remedy at law tenders no issue 
of fact: Abbott v. Gaches, 20 Wash. 517. 

The interposition of a sworn answer 
denving all the equities of plaintiffs’ com- 
plaint, which entitles them to the appoint- 
ment of a receiver pendente lite, will not 
raise a prima facie case in favor of de- 
fendants, unless such answer is full and 
responsive to all the material allegations 
of the complaint: Cameron v. Groveland 
Imp. Co., 20 Wash. 169; Roberts v. Center, 
26 Wash. 435; Sherman v. Sweeny, 29 
Wash. 321. 

A denial of a contract is not aided by 
setting up another version of the contract: 
Puget Sound Iron Co, v. Worthington, 2 
W. T. 472; Trumbull v. Jackman, 9 Wash. 
524; Peterson v. Seattle Traction Co., 23 
Wash, 615. 

Affirmative defenses which are mere 
denials add nothing to the general denial: 
Johnston v. MeCart, 24 Wash. 19; Adams 
v. Casey, 39 Wash. 37. 

In an action to quiet title to property 
levied upon as that of the community and 
claimed by the plaintiff as her separate 
property, an answer aflirmatively alleging 
that the same was community property, 
amounts to no more than a denial and re- 
quires no reply: Ducber v. Wolfe, 47 Wash, 
634. 

An insufficient plea of confession and 
avoidance is in effect a mere denial: Rob- 
erts v. Center, 26 Wash, 435. 

In an action of unlawful detainer, an 
answer that defendants were holding un- 
der a different lease from that alleged in 
the complaint is only an argumentative 
denial, aud adds nothing to a genera] denial 
in the answer: Ryan v. Lambert, 49 Wash. 
649. 

In an action upon a written guaranty 
of a note, which was denied by the answer, 
an ailirmative answer admitting an in- 
dorsement in blank and alleging that the 
written guaranty was thereafter fraudu- 
lently stamped on the note and setting 
forth the fraudulent means whereby the in- 
dorsement in blank was secured and the 
previous fraud perpetrated on the defend- 
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ant, adds nothing to the denials of the 
answer, and it is error to submit the 
aflirmative defense to the jury, no affirma- 
tive relief having been asked: O'Connor v. 
Slatter, 48 Wash. 493. 

NEGATIVE PREGNANT: See 2 Rem- 
ington’s Digest, p. 2265, § 55. An answer 
reiterating the words of a complaint “that 
whether said warrant came into the hands 
of plaintiff as alleged, this defendant has 
no knowledge or information sutticient to 
form a belief, and he therefore denies the 
same,” constitutes a negative pregnant: 
National Bank v. Meerwaldt, 8 Wash. 630, 

A denial “in manner and form” admits 
the allegation of the complaint: Seattle v. 
Buzby, 2 W. T. 25. 

A simple denial that fifty dollars is a 
reasonable attorney’s fee admits that anv 
sum less than fifty dollars is a reasonable 
attorney’s fee: Proulx v. S. & P. M. Co., 6 
Wash, 478, 484. 

The traverse of an affidavit for attach- 
ment denying that defendant “is about to 
assign, secrete and dispose of his property 
with intent to hinder and delay creditors” 
is a negative pregnant, and raises no issue: 
Hansen v. Doherty, 1 Wash. 461. 

A denial of having received the partic- 
ular amount alleged to be due plaintiff is 
worthless, and tenders no issue: and in the 
absence of other matters of defense, plain- 
tiff would be entitled to judgment on the 
pleadings: Dillon v. Spokane Co., 3 W. T. 
498. 

An allegation in an answer that “each 
and every of four separate causes of action 
set forth in the complaint did not accrue 
within six years,” contains a negative preg- 
nant, and it is error to grant judgment for 
failure to deny the same: Gammon v. Dyke, 
2 W. T. 266; distinguished in Penter v. 
Straight, supra. See, also, Columbia Nat. 
Bank v. Western Iron and Steel Co. 14 
Wash. 162; Cole v. Noerdlinger, 22 Wash. 
51. As to the present force of the rule 
in this state relating to negative pregnant, 
see O’Brien v. Seattle Ice Co., 43 Wash. 
217. 

GENERAL DENIALS IN PARTICU- 
LAR CASES.—A plea of general denial 
does not admit the corporate existence of a 
plaintiff, where that is a necessary allega- 
tion of the complaint; such denials are in- 
tended to put plaintiff to his proof as to 
every ‘allegation material to his cause of 
action: Town of Denver v. Spokane Falls, 
supra. 

In an action upon a contract against a 
corporation, an insufficient denial of the 
complaint admits that the person shown to 
have made the contract sued on was the 
authorized agent of the corporation: Frost 
v. Ainslie L. Co., 8 Wash. 241. 

If the gist of the complaint is that the 
master has injured the servant and the 
proof shows the injury to bave been caused 
by a fellow-servant, defendant may move 
for a nonsuit, without having pleaded any 
other defense than the general denial: Say- 
ward v. Carlson, 1 Wash. 29. 
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In an action on a judgment of another 
state, an answer which denies the jurisdic- 
tion of the court which granted it, and 
that the cause of action ever existed, 
states mere conclusions of law, and is an 
insufficient plea to the jurisdiction: Ritchie 
v. Carpenter, 2 Wash. 512, 522; see Ault- 
man v. Mills, 9 Wash. 68. 

In a complaint upon a promissory note 
alleging that the payees had, “for value 
received, duly delivered, transferred and 
assigned said promissory note to plaintiffs, 
who are now the owners and holders there- 
of,” an issue of ownership is tendered by 
a general denial: Tullis v. Shannon, 3 
Wash. 716. 

Where the allegations of a complaint in 
an action upon a bond sufficiently set forth 
that it was founded on a good considera- 
tion, an averment in the answer that “the 
bond was wholly and absolutely without 
any consideration” amounts merely to a 
denial, and not to new matter requiring & 
reply: Frank v. Jenkins, 11 Wash. 611. 

An allegation in an answer that repre- 
sentations were false and fraudulent, re- 
garding sale of lands, and that by reason 
thereof defendants were induced to execute 
and deliver the notes sued on, without stat- 
ing wherein such representations were 
false, is the mere expression of an opinion 
and tenders no issue: National Bank v. 
Hughson, 5 Wash. 100, 

An answer setting up a conditional con- 
tract for conveyance of lands, but failing 
to show an offer to reconvey or surrender 
the premises held by vendee, is bad on de- 
murrer: Kenworthy v. Merritt, 2 W. T. 
155. 

AFFIRMATIVE DEFENSES: See 2 
Remington’s Digest, pp. 2267, 2268, § 59. 
The defendant must, in his answer, deny 
the matters alleged, or must state new 
matter in avoidance, or by way of counter- 
claim: Puget Sound Iron Co. v. Worthing- 
ton, 2 W. T. 472. 

An affirmative defense is subject to the 
same rules as the case of a plaintiff who 
has the affirmative of an issue: Wadhams 
v. Page, 6 Wash. 103, 107. 

A defendant is required to set forth his 
matter of defense specifically, and with the 
same precision and accuracy which are re- 
quired of a plaintiff, when alleging new 
matter: Meeker v. Wren, 1 W. T. 73; Roe- 
der v. Brown, 1 W. T. 112. 

Affirmative matter in an answer, which, 
in effect, amounts to nothing more than a 
denial of the allegations of the complaint, 
and a reply thereto, adds nothing to the 
issue already formed by defendant’s gen- 
eral denial, and if defendant denies mak- 
ing the contract alleged, it is irrelevant to 
the cause to set forth a contract he admits 
he did make: P. S. I. Co. v. Worthington, 
supra; cited in Trumbull v. Jackman, 9 
Wash. 527. See Distler v. Dabnev, 3 Wash. 
200; Osten v. Winehill, 10 Wash. 33. 

An answer alleging “that more than six 
vears have elapsed since the cause of ac- 
tion on said judgment accrued,” simply 
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states the conclusion necessarily inferred 
from the facts alleged in the complaint 
and is not new matter requiring a reply: 
Lake v. Steinbach, supra. 

Where an affirmative defense is pleaded, 
it is error to instruct the jury that “if you 
believe from the evidence that all the 
material allegations of the complaint have 
been proven by a preponderance of the 
evidence, then you will find for the plain- 
tiff,” since it, in effect, ignores the defense 
pleaded: Dignan v. Spurr, 3 Wash. 309. 

In an action by a creditor against a re- 
tiring partner to recover a partnership 
debt, an answer alleging that the creditor 
had agreed tg look to the other partner for 
payment is an affirmative defense, and, as 
such, must be supported by a preponder- 
ance of the evidence: Wadhams v. Page, 
1 Wash. 420. 

In an action of forcible entry and de- 
tainer, an answer alleging that the defend- 
ant had been in the quiet possession of the 
premises for more than a year preceding 
the filing of the complaint, but which fails 
to allege that defendant’s estate therein 
had not ended, is insufficient under § 1836 
of the Code of 1881: Bellingham Bay etc. 
Ry. Co. v. Strand, 1 Wash. 133. 

In an action to foreclose a purchase 
money mortgage, given for land which 
grantor covenanted to own in fce simple, 
but to which he had neither legal nor 
equitable title, the mortgagor may set off 
his expenses and outlay in defending and 
compromising a suit in ejectment in which 
plaintiff has shown a good cause of action, 
as a constructive eviction is thereby estab- 
lished: Potvin v. Blasher, 9 Wash. 460. 

In an action of ejectment, when plaintiff 
pleads title by virtue of a certificate of 
purchase from a receiver of public money 
of the United States, defendant may prop- 
erly plead, by way of inducement, a cer- 
tain state of facts, by reason of which the 
commissioner of the general land office 
caused such certificate to be canceled: 
Hays v. Parker, 2 W. T. 198. 

In an action to recover for services in 
doing the county printing the allegations 
of the answer that plaintiff had sold his 
paper in which he contracted to do the 
printing and had refused to perform his 
contract, by reason of which defendant 
had contracted with another to do the 
printing for which plaintiff now sues, state 
a good defense: Rathbun v. Thurston Co., 
8 Wash. 238. 

In an action to recover rent under a 
lease, an answer substantially alleging that 
it was conceded by all the parties that the 
lease was void, that defendants surrendered 
the premises to plaintiffs, that a new agree- 
ment was made to occupy at a fair and 
reasonable rental, and that defendants re- 
entered thereunder, is not obnoxious to de- 
murrer, but the frivolous and redundant 
matter therein and its uncertainty can only 
be reached bv a motion to strike ont or to 
make more certain: Isaacs v. Holland, 4 
Vash. 54. 
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An answer must eontain allegations of 
all facts, which, when plaintiff’s case is 
established, the defendant must prove in 
order to defeat a recovery: Bruce v. Foley, 
18 Wash. 96. 

An answer as a whole admits that a sum 
was received by defendants as a loan, 
where, in an action for money loaned, the 
answer admits that a portion was to be 
regarded as a loan, and the claim is then 
made that the other portion was to be 
applied upon a board bill due from plain- 
tiff to defendant, and which thereby paid 
the board bill, leaving nothing further due 
thereon, and a further clause in the answer 
alleges that no part of the board bill had 
been paid and that the same is now due 
and owing, thereby neutralizing the claim 
that only part of the money was a loan: 
Hendelman v, Kahan, 50 Wash. 247. 

The objection that an action was pre- 
maturely brought must be pleaded to be 
available, and cannot be raised for the first 
time on motion for new trial: Leo Kee v. 
Wah Sing Chong, 31 Wash. 678. 

NEW MATTERS HELD AFFIRMA- 
TIVE DEFENSES.—Any new matter or re- 
lation, the truth of which is essential to 
the pleader’s case: McKenzie v. Oregon 
Imp. Co., 5 Wash. 409. Illegal contract: 
Maitland v. Zanga, 14 Wash. 92. Statute 
of limitations, when not appearing on face 
of the complaint: Damon v. Leque, 17 
Wash, 573. Want of consideration, for 
the execution of a promissory note: 
Griffith v. Wright, 21 Wash. 494. 

In an action in this state upon a promis- 
sory note executed in Oregon on a loan 
made there, an answer alleging that under 
§ 3587, Oregon Statutes, such note is usuri- 
ous, is demurrable, as the only effect of 
the Oregon statute would be to prevent 
the collection of interest in excess of ten 
per centum: McDaniel v. Pressler, 3 Wash. 
636. 

In an action upon a policy of insurance 
issued by a company incorporated in this 
state upon property in the state of New 
York, the allegations of the answer in the 
particular case held to state a good de- 
fense: Wood v. Cascade Fire etc. Ins. Co., 
8 Wash. 427. 

SPECIAL DEFENSES — ESTOPPEL: 
See 1 Remington’s Digest, p. 1104, § 65. 
An estoppel must be specially pleaded to 
be available as a defense: Walker v. Bax- 
ter, 6 Wash. 244; Jacobs v. National Bank, 
15 Wash. 358. Facts of the particular case 
held insufficient as a plea of estoppel: 
Walker v. Baxter, supra; Huggins v. Mil- 
waukee Brew. Co., 10 Wash. 579; Inter- 
state Sav. € L. Assn. v. Knapp, 20 Wash. 
255; Gay v. Havermale, 27 Wash. 390. 

Matter by way of estoppel is available 
as a defense in an action at law as well as 
in equity: Sweeney v. Pacifie Coast Ele- 
vator Co., 14 Wash. 562. 

Failure of defendants to deny liability, 
and their taking of a joint receipt for 
sum paid, will not operate as an estoppel 
on the ground that they led plaintiff, the 
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assignee of the original contractor, to be- 
lieve that they had jointly contracted, or 
were jointly liable, when plaintiff before 
bringing suit sought to hold but one of 
defendants liable: Pacific Cable etc. Co. v. 
McNatt, 2 Wash. 216, 

PAYMENT: See 2 Remington’s Digest, 
p. 2234,§ 21. When payment is not pleaded 
it cannot be proved under a plea of gen- 
eral denial of the allegations of the com- 
plaint: Maney v. Hart, 11 Wash. 67; 
Spokane M. & L. Co. v. McChesney, 1 
Wash, 609; Richards v. Jefferson, 20 Wash. 
160. 

USURY.—Usury must be pleaded when 
relied on as a defense: Brundage v. Burke, 
11 Wash. 679. 

RES JUDICATA.—The plea of res judi- 
cata is not available as a defense where 
the parties to the action are not the same 
as in the one in which the judgment 
sought to be set up was rendered: De Mat- 
tos v. Jordan, 15 Wash. 378. 

A valid judgment for plaintiff finally : 
negatives every defense that might and 
should have been raised against the action, 
for the purpose of every subsequent suit 
between the same parties or their privies 
in reference to the same subject matter: 
Isensee v. Austin, 15 Wash. 352. 

The assignees of a contract are barred 
by the rule of res judicata from maintain- 
ing a suit to be subrogated to the rights 
of the mortgagee in a certain mortgage, 
which they had agreed to pay in part 
consideration of their contract, by reason 
of overpayments on such contract, when 
judgment has already been obtained 
against their assignors eanceling the con- 
tract for nonperformance, and such rights 
as the assignees now claim would have 
been available as a defense by their as- 
signors in the former action: Isensce v. 
Austin, supra; following Wilkes v. Davis, 
8 Wash. 112, which lays down the rule of 
res judicata. 

A judgment in a former suit on an ex- 
press contract is not a bar to a second suit 
on a quantum meruit for the same services, 
when it takes different evidence to estab- 
lish the two causes of action: Buddress v. 
Schaffer, 12 Wash. 310. 

In a suit upon a contractor’s bond the 
defense of res judicata cannot be set up by 
reason of the fact that in a prior action 
one of the sureties had recovered judgment 
against the obligee for moneys advanced to 
pay laborers upon the obligee’s promise to 
refund: De Mattos v. Jordan, 15 Wash. 
378. 

An item for services between certain 
dates, which the jury are instructed not to 
allow, but upon which evidence was given 
and which does not constitute a separate 
cause of action, cannot, after final judg- 
ment in the case for the remainder of the 
claim sued upon, be recovered in a sub- 
sequent action: Stern v. Wash. Nat. Bank, 
14 Wash. 511. 

One against whom a judgment is ob- 
tained for part only of the items claimed 


8 214 


is not obliged to see that the judgment re- 
cites anything about the items rejected, in 
order to plead the judgment as a bar to a 
subsequent action on such item: Id. 

Where judgment in an action for dam- 
ages for breach of contract was sought, 
tes judicata cannot be pleaded to an ac- 
ticn on certain promissory notes which 
were given as consideration for the con- 
tract: Allen v. Wall, 7 Wash. 316. 

The plea of res judicata applies, as a 
general doctrine, not only to points upon 
which the court was actually required by 
the parties to form an opinion and pro- 
nounce judgment, but to every point which 
properly belongs to the subject of litiga- 
tion, and which the parties, exercising 
reasonable diligence, might have brought 
forward at the time: Sayward v. Thayer, 
9 Wash. 22; followed in State v. Gloyd, 14 
Wash. 5, 7. 

Where an electrie light company has 
secured a restraining order prohibiting a 
city from interfering with it while stretch- 
ing certain wires, which had been torn 
down the night before by the city officials, 
a subsequent action by the city seeking to 
restrain the company from replacing its 
wires involves identieal issues and is sub- 
ject to a plea in abatement: Tacoma v. 
Commercial ete. Power Co., 15 Wash. 515. 

A bankrupt who bas been discharged 
ean plead the discharge in defense of a 
elaim that a debt was incurred in obtain- 
ing property by false pretenses, where the 
debt was a provable debt, and the same 
issue was raised by the creditor on prov- 
ing the debt in the bankruptey court in 
order to defeat the discharge, and the dis- 
charge was granted notwithstanding the 
claim of fraud: Johnson v. Joslyn, 45 
Wash. 310. 

FORBEARANCE.—A promise to forbear 
to sue for a definite time, where the prom- 
ise is based upon a suflicient consideration, 
may be pleaded in bar to an action: Staver 
& Walker v. Missimer, 6 Wash. 173. 

An accepted order upon a third person 
for the payment of a debt not due is sufh- 
cient consideration of forbearance: Id. 

ULTRA VIRES.—If a banking corpora- 
tion has received and retained the bencfits 
of a transaction, it cannot set up the plea 
of ultra vires: Tootle v. First Nat. Bank, 6 
Wash, 181. 

ANOTHER ACTION PENDING: See 2 
Remington's Digest, p. 2264, § 47. Where 
a plea of another action pending has been 
interposed, a reply that, subsequent to the 
filing of the plea, the suit whose pendency 
was alleged had been dismissed, is good 
against demurrer: Boyle v, G. N. Ry. Co., 
13 Wash, 383. 

The fact that a stav of proceedings of a 
eause in a court of this state has been 
granted on motion instead of answer set- 
ting up the pendeney of an action in an- 
other state involving the same subjeet 
matter is not ground for reversal: State 
y. Superior Court. 14 Wash. 686; citing 
Neufelder v. No. British etc. Ins. Co., 10 
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Wash. 393; Neufelder v. German-Am. Ins. 
Co., 6 Wash, 336. 

The pendency of a ereditor’s bill in an- 
other state which seeks to subject to the 
claims of the creditors the proceeds of an 
insurance policy, upon which an assignee 
of the assured had instituted an action in 
this state, will not constitute a ground for 
stay of proceedings here, when the assignee 
has not been made a party to the action in 
the foreign court, even though it is averred 
in the pleadings therein that the assign- 
ment was invalid because of fraud: State 
v. Superior Court, 14 Wash. 686. 

Notice by the defendant in an action in 
this state to the plaintiff that the debt 
claimed by plaintiff is the subject of 
another action in a foreign state against 
the same defendant imposes no obligation 
on plaintiff to appear in the foreign court 
and defend the action there: Id. See, 
also, State ex rel. Bank v. Tallman, 29 
Wash. 411. 

TENDER OF DEED.— Where a com- 
plaint for the rescission of a contract for 
the sale of land alleges that the complain- 
ants are willing to complete the contract, 
if the court finds a good, marketable title 
could be made to them, an answer by the 
defendants offering to make a deed either 
by the executor or by a commissioner, as 
the court shall decree, constitutes a sufh- 
cient tender of a deed, under the issue as 
made by the complaint: Hyde v. Hiller, 10 
Wash. 586. 

ACCORD AND SATISFACTION.—Fail- 
ure to allege payment or tender in plea of 
accord and satisfaction in the particular 
ease held fatal: Rogers v. Spokane, 9 
Wash. 168. 

As to what constitutes an accord and sat- 
isfaction for breach of a covenant of war- 
ranty, see Reichel v. Jeffrey, 9 Wash. 250. 


STATUTE OF LIMITATIONS. — In 
order to take advantage of the statute of 
limitations, the fact that a defendant was 
a nonresident of the state at the time the 
cause of action agninst him acerued must 
be affırmatively alleged in his answer, in 
the absence of such averment in the com- 
plaint, in order to rebut the presumption 
of residence within the state: Lake v. 
Steinbach, 5 Wash. 659, 


NONJOINDER.—If the defect of non- 
joinder of a codebtor in a contract or judg- 
ment does not appear on the face of the 
complaint, advantage of the omission can 
only be taken by plea in abatement, and a 
defendant who fails to so plead is deemed 
to have waived the objection: First Nat. 


Bank v. Hamor (Wash.), 49 Fed. 45. See, 
supra, § 263, 
INCONSISTENT DEFENSES: See 2 


Remington's Digest, pp. 2262, 2263, $$ 42- 
44. A plea of want of consideration in an 
answer is inconsistent with an admission 
in an affirmative defense that there was 
a consideration for the contract sued on, 
and in such case plaintiff cannot be put 
upon proof of the matter denied: Allen y, 
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Olympia L. & P. Co., 13 Wash. 307; citing 
Seattle Nat. Bank v. Carter, 13 Wash. 
281; Norris Safe and Lock Co. v. Clark, 
28 Wash. 268. See Davis v. Seattle Nat. 
Bank, 19 Wash. 65. 


Where an allegation of general denial 
in an answer is followed in an affirmative 
defense by a special averment of the 
truth of the matter which had been de- 
nied, the defenses are so inconsistent they 
cannot stand together, and the plaintiff 
will not be compelled to establish the 
truth of an allegation in his complaint to 
which such defenses are set up: Seattle 
Nat. Bank v. Carter, 13 Wash. 281; Allen 
v. Olympia ete. Co. 13 Wash. 310; cited 
in Corbett v. Harrington, 14 Wash. 197; 
Lamberton v. Shannon, 13 Wash. 404; 
Olympia v. Stevens, 15 Wash. 601. 


In an action upon a promissory note, 
a general denial that defendants had as 
principals promised to pay the sum al- 
leged in the complaint to plaintiff, “except 
as herein expressly admitted, explained, 
or qualified,” will, in the absence of any- 
thing restricting the application of such 
qualifications to the general denial, apply 
to an affirmative defense; and, in such 
case, the averments in the affirmative de- 
fense that defendants indorsed as sureties 
only, will destroy the effect of the gen- 
eral denial, as being inconsistent there- 
with: Lamberton v. Shannon, 13 Wash. 
404; Seattle Nat. Bank v. Carter, 13 Wash. 
281; Allen v. Olympia L. & P. Co., 13 
Wash. 307; Allen v. Chambers, 13 Wash. 
327. 

In an action to recover damages: for 
death resulting from the alleged negli- 
gence of defendant, an answer denying 
negligence, and setting up further, that, 
if there was any, the plaintiff’s intes- 
tate was guilty of contributory negli- 
gence, is not objectionable as setting up 
inconsistent defenses: Pugh v. O. I. Co., 
14 Wash. 331; cited in Glass v. Coleman, 
14 Wash. 639. See Seattle Nat. Bank 
v. Carter, 13 Wash. 281; Corbett v. Har- 
rington, 14 Wash. 197; Davis v. Seattle 
Nat. Bank, 19 Wash. 365; Spencer v. 
Terrel, 17 Wash. 514; Lord v. Horr, 30 
Wash. 477; Irwin v. Holbrook, 32 Wash. 
319; Irwin v. Buffalo Pitts Co., 39 Wash. 
346; Bluett v. Wilce, 43 Wash. 492. In an 
action of ejectment where a plaintiff fails 
to require an election by the defendant, 
when he has pleaded an affirmative de- 
fense inconsistent with his denials, the 
plaintiff cannot take advantage of the 
defeets in the answer by way of request 
for instructions, to the effect that the 
burden of proof was upon the defendant 
to show want of title in the plaintiffs: 
Lynch v. Richter, 10 Wash. 486. A denial 
of the execution of a contract, and an 
affirmative defense setting up that any 
signature of the defendant secured by 
plaintiff to any contract was obtained by 
trickery and fraud, which was set forth. 
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$ 234 


are not inconsistent defenses: Loveland 
v. Jenkins-Boys Co., 49 Wash. 369. 


AMENDMENTS.—The fact that the 
court allows defendants to amend their 
answer at the trial, after three answers 
had already been filed in the case, does 
not constitute an abuse of discretion on 
the part of the court: Barnes v. Pack- 
wood, 10 Wash. 50. 

The action of the trial court in per- 
mitting the amendment of an answer to 
a complaint on a promissory note, on the 
day of trial, so as to change an admission 


of its execution to a denial thereot, with- 


out a showing of good grounds therefor, 
and its refusal to grant a new trial to 
plaintiff, who was misled by the original 
answer into the assumption that no proof 
of execution was necessary, is an abuse of 
discretion on the part of the court war- 
ranting a reversal: Gould v. Gleason, 10 
Wash. 477. 

Where the nature of the answer inter- 
posed to a complaint and the proof there- 
under clearly indicate that it was the 
intention of defendant to plead a three 
years’ statute of limitations as a bar, and 
by mistake the defendant in pleading such 
statute had specified two years instead of 
three, it is not an abuse of discretion 
for the court after the hearing of the 
cause, to allow an amendment correcting 
the mistake, although the equities of the 
case may be in favor of the plaintiff: 
Morgan v. Morgan, 10 Wash. 99. 

WAIVER BY APPEARANCE, ETC.— 
Objection to jurisdiction of the person 
of the defendant is waived by appearance 
and pleading to the merits: Meigs v. 
Keach, 1 W. T. 305. 

Objections to jurisdiction of the per- 
son taken before entry of default are 
waived by motion to open default and by 
the subsequent filing of an answer: Say- 
ward v. Carlson, 1 Wash. 29. 

An objection for misnomer of plaintiff 
is waived by filing an answer to the 
merits; but it is not prejudicial error for 
the court to order the filing of an amended 
complaint after issue joined, where no con- 
siderable expense or delay is suffered: Lee 
v. Lee, 3 Wash. 236. 

The filing of a substituted answer does 
not operate as a waiver of exception to 
an order striking out an affirmative de- 
fense in the original pleading: Schulte v. 
Littlejohn, 2 Wash. 129. 

JUDGMENT ON PLEADINGS: See 2 
Remington’s Digest, pp. 2289, 2290, $8 145- 
150. If an answer is filed which fails to 
controvert the material allegations of the 
complaint, plaintiff is entitled to judg- 
ment for failure to answer, although plain- 
tiff may have filed a reply to the defee- 
tive answer: Port v. Parfit, 4 Wash. 369; 
King v. I. R. & N. Co., 1 Wash. 127. 

In an action for purchase price of land, 
where there is no denial of the allegation 
that defendants were in possession ut the 
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time of the commencement of the action, pleadings, when the answer admits the 

nor of any other material allegation execution of the note and negatives the 

thereof, plaintiff is entitled to judgment allegation of nonpayment in the com- 

on the pleadings: Hanna v. Savage, 7 laint merely by general denial: National 

Wash. 414. ank v. Western Iron & Steel Co. 14 
In an action upon a promissory note, Wash. 162, 

plaintiff is entitled to judgment on the 


§ 265. (4913.) Counterclaim Defined. 

The counterclaim mentioned in the preceding section must be one exist- 
ing in favor of a defendant and against a plaintiff, between whom a several 
judgment might be had in the action, and arising out of one of the following 
causes of action :— 

1. A cause of action arising out of the contract or transaction set forth in 
the complaint as the foundation of the plaintiff’s claim, or connected with the 
subject of the action; 

2. In an action arising on contract, any other cause of action arising also 
on contract, and existing at the commencement of the action. [Cf. L. ’54, p. 
140, $ 45; L. ’69, p. 21, $ 81; L. 777, p. 19, $ 83; Cd. ’81, $ 83; 2 H. C., $ 195.] 


See infra, § 823. 

As to when a counterclaim may be interposed against an assigned debt, see supra, 
$ 191. 

Cited in 3 Wash. 368; 7 Wash. 560; 8 it does not become so afterward during 

Wash. 646; 9 Wash. 463; 10 Wash. 194; the pendency of the action: Id. 
11 Wash. 574; 12 Wash. 598; 16 Wash. Affirmative relief cannot be granted to 
373; 16 Wash, 566; 26 Wash. 182; 28 the defendant in the absence of a cross- 
Wash. 236; 32 Wash. 653; 33 Wash. 469; bill or counterclaim: Distler v. Debney, 7 
33 Wash. 621; 48 Wash. 446; 51 Wash. 665. Wash. 431. 

Sufficieney, in general and what may be Where a party proposes to amend hia 
subject of counterclaim; See 2 Remington’s answer by including other matters as set- 
Digest, pp. 2569-2572, $$ 1-15; Myers v. offs, he must show the demands sought 
Landrum, 4 Wash. 762; Graham v. McCoy, to be offset, so that the court may ascer- 
17 Wash. 63; Young v. Borzone, 26 Wash. tain whether it is a proper subject of 
4; Maney v. Hart, 11 Wash. 67; Spaulding setoff: Newberg v. Farmer, 1 W. T. 182. 
v. Burke, 33 Wash. 679; Gordon v. Decker, A counterclaim for damages arising out 
19 Wash. 188; Peterson v. Johnson, 20 of the wrongful issuance of attachment 
Wash. 497; Fishburne v. Merchants’ Bank, cannot be pleaded in answer to the com- 
42 Wash. 473; Peters v. Lewis, 33 Wash. plaint in the original action: Veysey v. 
617; Tacoma Mill Co. v. Perry, 32 Wash. Thompson, 49 Wash. 571. 


650; Corliss v. Dunning, 8 Wash. 332; First As to counterclaim, see Citv of What- 
Nat. Bank v. Parker, 28 Wash. 234; Fed- com v. B. B. Imp. Co., 16 Wash. 138; 
eral Iron ete. Co. v. Hock, 42 Wash. 668. Conner v. Scott, 16 Wash. 371; First Nat. 


A counterclaim is in the nature of a Bank v. Parker, 28 Wash. 234; Sheafe v. 
eross-complaint, and must state a cause Hastie, 16 Wash. 563; Boyer v. Robin- 
of action against the plaintiff, who is son, 26 Wash. 118. 


really a defendant therein: Caine v. Seat- Under subdivision 3 a defendant in an 
tle & Northern Ry. Co., 12 Wash. 596, action at law may avail himself of both 
598, legal and equitable defenses: Ryan v. 


A cross-complaint is in the nature of an Ferguson, 3 Wash. 356, 368; see Brown 
original action: Northwestern & P. H. v. Hazard, 2 W. T. 464; Brown v. Bank, 
Bank v. Ridpath, 29 Wash. 687. 132 U. S. 216; and a defendant in action 

Under subdivision 1 there is no dis- to recover lands is entitled to set up any 
tinction whatever between liquidated and valid defense either legal or equitable: 
unliquidated damages, provided the cause Edson v. Knox, 8 Wash. 642, 646. 
of action arises out of the same contract A claim in which a stranger to the 
or transactions, hence an unliquidated suit is interested jointly with the party 


claim for damages may be a subject of to the action 18 not a proper subject of 
counterclaim: Niver v. Nash, 7 Wash. 558. — Sctoff: Williams v. Miller, 1 W. T. 88, 90. 


The defendant may counterclaim for One defendant is not entitled to set up 
any cause of action against plaintiff aris- by eross-complaint that a eodefendant 
ing on contract, whether liquidated or Converted the property to his own use to 
not: Shelton v. Conant, 10 Wash. 193. the eross-complainant’s damage. as such 

If a counterclaim be not barred by the claim relates to matter not embraced in 
statute of limitations at the commence- the original complaint: Hill v. Frink, 11 
ment of the action in which it is pleaded. Wash. 562, 
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A demurrer to a counterclaim, on the 
ground that it did not arise out of the 
same transaction as the cause set out in 
the complaint, is waived by the admission, 
without objection, of evidence in support 
of the counterclaim: Reynolds v. Dickson, 
48 Wash. 407. 


If a complaint against a corporation 
does not allege its corporate character, 
objection thereto is waived by defendant’s 
pleading a counterclaim as though plain- 
tiff were in fact a corporation: Frost v. 
Ainslie L. Co., 3 Wash. 241. 


In an action for partition of land, de- 
fendants may set off moneys paid out at 
request of plaintiff in defending the title 
to the land: Blackwell v. McLean, 9 
Wash. 301. 

Defendant in partition proceedings may 
set off the value of necessary improve- 
ments made by him upon the land, pro- 
vided the claim for improvements is con- 
fined to their value as part of the land 
without regard to their cost: Id. 

In an action for the rescission of a con- 
tract for the sale of land, and for the 
cancellation of notes and mortgage given 
to secure the purchase price, a counter- 
claim asking for the foreclosure of the 
mortgage on account of breach of condi- 
tions therein may properly be interposed: 
Duggar v. Dempsey, 13 Wash. 396. 

Although a surety upon a building con- 
tract has, in an action for damages by 
the owner, set up by way of counter- 
claim a new contract with himself for 
the construction of the building after 
abandonment by the contractor, he may 
also set up a counterclaim upon the part 
of all the defendants under the original 
contract: Brodek v. Farnum, 11 Wash. 
566. 

In an action for damages upon a joint 
claim against several parties for breach 
of a building contract, any one of the 
defendants may, under §§ 264, 265, 406, 
plead the joint claim of all for any bal- 
ance due under the contract by way of 
counterclaim, and would be entitled to 
judgment for any balance, over and above 
the damages sustained bv plaintiffs: Id. 

If inconsistent defenses have been plead- 
ed, an election should be required of de- 
fendant as to which one he replies upon: 
Lyneh v. Richter, 10 Wash. 486, 491. 

Question as to whether or not such de- 
fenses are allowable under our statutes 
not decided: Id. 

If, under a building contract, all dif- 
ferences between owner and contractor 
are to be submitted to a superintendent, 
there is no dispute as to contract price, 
and the superintendent has allowed cer- 
tain items for extra work, the contractor 
may recover theretor, and the owner can- 
not set up any claim for damages in re- 
duction of contract price or extra work 
when he has not presented such claim to 
the superintendent at a meeting of both 
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parties to the contract held for the pur- 
pose of settling the account between 
them: Hughes v. Bravinder, 9 Wash. 595. 

In an action instituted by the landlord 
against the tenant for rent, under the 
forcible entry and detainer act (§ 787 et 
seq., infra), an answer setting up a coun- 
terclaim on account of repairs made by 
tenant which it was the duty of the 
landlord to make, is demurrable on the 
ground that it does not state a defense: 
Phillips v. Port Townsend Lodge, 8 Wash. 
529. It seems that in such an action 
defendant cannot interpose an answer al- 
leging that in drawing up the lease cer- 
tain terms thereof were omitted by mutual 
mistake, and asking that the lease be re- 
formed to express the contract of the 
parties: Id. 

A valid counterclaim cannot be based 
upon the transfer of a contract to fur- 
nish supplies to the United States, as such 
a transfer is forbidden by law: Turnbull 
v. Farnsworth, 1 W. T. 444. 

In an action for unlawful detainer, it is 
inadmissible to set up a counterclaim for 
damages on account of loss of business, 
depreciation in property purchased for use 
on the leased premises, and for repairs, 
alleged as resulting from the action of the 
landlord: Ralph v. Lomar, 3 Wash. 401. 
Counterclaims and offsets are not avail- 
able in actions for unlawful detainer: 
Phillips v. Port Townsend Lodge, supra; 
see infra, § 823. 

In the foreclosure of a mortgage for 
purchase money, given for land cove- 
nanted by grantor in fee simple, but to 
which he had neither a legal nor equi- 
table title, the mortgagor may counterclaim 
his expenses and outlay in defending and 
settling a suit in ejectment, stating a good 
cause of action, since constructive evic- 
tion is thereby established: Potwin v. 
Blasher, 9 Wash. 460. 

In an action to rescind a sale and can- 
cel a chattel mortgage given by the 
plaintiffs, a counterclaim setting up the 
mortgage and seeking its foreclosure is 
so connected with the cause of action that 
it may be properly interposed: Reynolds 
v. Dickson, 48 Wash. 407. 

In an action of replevin for goods sold 
under a conditional bill of sale, the ven- 
dee may counterclaim for damages by 
reason of the vendor’s breach of a con- 
temporaneous agreement respecting the 
mode of payment, since the two contracts 
arise out of the same transaction: Gilbert 
Co. v. Husted, 50 Wash. 61. 

In an action to quiet title by the can- 
cellation of a contract of sale, upon 
which a first payment had been made, 
the defendant is not entitled to set up a 
counterclaim for the money paid, and a 
personal money judgment therefor is error, 
although repayment might have been au- 
judged a condition precedent to the equi- 
table relief sought: Kane v. Borthwick, 50 
Wash. 8, 
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$ 266. Setoff, When Allowed. 

The defendant in a civil action upon a contract expressed or implied, may 
set off any demand of a like nature against the plaintiff in interest, which 
existed and belonged to him at the time of the commencement of the suit. 
And in all such actions, other than upon a negotiable promissory note or 
bill of exchange, negotiated in good faith and without notice before due, 
which has been assigned to the plaintiff, he may also set off a demand of a 
like nature existing against the person to whom he was originally liable, or 
any assignee prior to the plaintiff, of such contract, provided such demand 
existed at the time of the assignment thereof, and belonging to the defend- 
ant in good faith, before notice of such assignment, and was such a demand 
as might have been set off against such person to whom he was originally 
liable, or such assignee while the contract belonged to him. [Cd. ’81, $ 497; 
2 H. C., $ 806.] 

See 2 Remington's Digest, pp. 2569- Hill's Code appear to be recognized by the 


2572, $8 1-15, and notes to $ 265, supra. courts as still in force: See Sheafe v. 
This and the following sections of 2 Hastie, 16 Wash. 563, 567. 


$ 267. Demand Against Beneficiary Set Off in Action by Trustee. 

If the plaintiff be a trustee to any other, or if the action be in a name 
of the plaintiff who has no real interest in the contract upon which the action 
is founded, so much of a demand existing against those whom the plaintiff 
represents or for whose benefit the action is brought, may be set off as will 
satisfy the plaintiff’s debt, if the same might have been set off in an action 
brought by those beneficially interested. [Cd. ’81, $ 498; 2 H. C., $ 807.] 


§ 268. Demand Against Decedent in Action by Executor. 

In actions brought by executors and administrators, demands against 
their testators and intestates, and belonging to defendant at the time of their 
death, may be set off by the defendant in the same ınanner as if the action 
had been brought by and in the name of the deceased. [Cd. ’81, § 499; 
2 H. C., $ 808. ] 

Under this section, in an action brought presentation of a claim therefor, as require 
by an executor or administrator, a demand by $ 1470, infra: Mendenhall v. Davis, 52 


against the estate may be offset to the ex- Wash. 169, 
tent of plaintiff’s recovery, without previous 


§ 269. Effect of Judgment Against Executor. 

When a setoff shall be established in an action brought by executors 
or administrators, and a balance found due to the defendant, the judgment 
rendered thereon against the plaintiff shall have the same effect as if the 
action had been originally commenced by the defendant. [Cd. ’81, $ 500; 
2 H. C., $ 809.] 


§ 270. Setoff in Action Against Executor. 

In actions against executors and administrators and against trustees and 
others, sued in their representative character, the defendants may set off 
demands belonging to their.testators or intestates or those whom they repre. 
sent, in the same manner as the person so represented would have been enti- 
tled to set off the same, in an action against them. [Cd. ’81, $ 501; 2H. C., 
§ 810.] | 
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§ 271. Setoff must be Pleaded. 
To entitle a defendant to a setoff he must set the same forth in his 
answer. [Cd. ’81, $ 502; 2 H. C., $ 811.] 


PLEADINGS. 


§ 27114. Judgment for Balance Only. 

If the amount of the setoff, duly established, be equal to the plaintiff’s 
debt or demand, judgment shall be rendered that the plaintiff take nothing 
by his action; if it be less than the plaintiff’s debt or demand, the plaintiff 
shall have judgment for the residue only. [Cd. ’81, $ 503; 2 H. C., $ 812.] 


§ 272. No Judgment for Balance if Contract shall have been Assigned. 

If there be found a balance due from the plaintiff in the action to the 
defendant, Judgment shall be rendered in favor of the defendant for the 
amount thereof, but no such judgment shall be rendered against the plaintiff 
when the contract, which is the subject of the action, shall have been assigned 
before the commencement of such action nor for any balance due from any 
other person than the plaintiff in the action. [Cd. ’81, $ 504; 2 H. C., $ 813.] 


§ 273. (4913a.) What may be Set Forth in Answer. 

The defendant may set forth by answer as many defenses and counter- 
claims as he may have, whether they be such as have heretofore been denom- 
inated legal or equitable, or both. They shall each be separately stated, and 
refer to the causes of action which they are intended to answer, in such a 
manner that they may be intelligibly distinguished. [L. ’54, p. 140, $ 45; 
Cd. ’81, pt. of $ 83; 2 H. C., pt. of $ 195.] 


_ See notes to $ 264, supra. 


Cited in 22 Wash. 10; 24 Wash. 329; 30 281; Lamberton v. Shannon, 13 Wash. 


Wash. 482; 33 Wash. 621. 

See 2 Remington's Digest, 
2263, §§ 41-44. 

Legal or equitable defenses or both may 
be set up in the answer: Hanna v. Reeves, 
22 Wash. 6. 

Pleading inconsistent defenses: See 2 
Remington’s Digest, p. 2262, § 42; Brown 
v. Porter, 7 Wash. 327; Seattle Nat. Bank 
v. Carter, 13 Wash. 281; Allen v. Olympia 
L. & P. Co., 13 Wash. 307; Davis v. Se- 
attle Nat. Bank, 19 Wash. 65; Spencer 
v. Terrel, 17 Wash. 514; Lord v. Horr, 
30 Wash. 477; Irwin v. Holbrook, 32 
Wash. 349; Irwin v. Buffalo Pitts Co., 39 
Wash. 346; Bluett v. Wilce, 43 Wash. 492. 

Joinder of denial and affirmative mat- 
ter: See 2 Remington's Digest, p. 2263, $ 
43; Seattle Nat. Bank v. Carter, 13 Wash. 


pp. 2262, 


404; Olympia v. Stevens, 15 Wash. 601; 
Lynch v. Richter, 10 Wash. 486; Corbitt 
v. Harrington, 14 Wash. 197; Pugh v. 
Oregon Imp. Co., 14 Wash. 331; Davis v. 
Ford, 15 Wash, 1070. 

Defendant cannot be required to elect 
between a plea of general denial and an 
immaterial affirmative defense: See Nor- 
ris Safe & Lock Co. v. Clark, 28 Wash. 
268. 

Pleas in abatement and bar: See 2 
Remington’s Digest, p. 2254, $$ 46-48; 
State ex rel. Holgate v. Superior Court, 
21 Wash. 33; Staver & Walker v. Missi- 
mer, 6 Wash. 173; Commercial Bank v. 
Hart, 10 Wash. 308; State ex rel. Scan- 
dinavian Amer, Bank v. Tallman, 29 
Wash. 411. 


§ 274. (4914.) Defendant may Demur to One or More Causes and Answer 


the Residue. 


The defendant may demur to one or more of several causes of action 


stated in the complaint, and answer the residue. 


'81, $ 84; 2 H. C., $ 196.] 


See supra, $260, grounds of demurrer, 


[L. ’54, p. 140, $ 46; Cd. 


See supra, § 261, when objection taken bv answer. 
See infra, § 286, making pleading more definite and certain. 
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Answer may be Stricken, When. 


Sham, frivolous, and irrelevant answers and defenses may be stricken 
out on motion, and upon such terms as the court may in its discretion impose. 
[C£. L. ’54, p. 140, $ 47; L. *69, p. 21, $ 83; Cd. ’81, $ 85; 2 H. C., $ 197.] 


See infra, $ 286, when irrelevant matter may be stricken. 


Cited in 4 Wash. 59. 

See 2 Remington's Digest, 
2293, $$ 151-157. 

Where the answer contains superfluous 
matter, this defect can only be reached by 
motion, and not by demurrer: Isaacs v. 
Holland, 4 Wash. 54. 

In the particular case, held error to 
strike certain paragraphs from answer: 
Distler v. Dabney, 7 Wash. 431. 

In an action for breach of contract to 
clear land, an answer which admits the 
contract, but denies a breach thereof, and 
shows affirmatively the defendants were 
proceeding with due performance thereof 
until requested by plaintiff to desist, can- 
not be said to be either sham, frivolous 
or immaterial: Brown v. Porter, 7 Wash. 
327. 

A general denial of the material allega- 
tions of a complaint cannot be stricken 
out on the ground that it is a sham or 
frivolous pleading: Larson v. Winder, 14 
Wash. 647. 

A sham pleading is one good in form 
but false in fact: Brown v. Porter, 7 
Wash. 327. 

A denial of payment on certain particu- 
lar dates is sham: Distler v. Dabney, T 
Wash. 431. 

Motion to strike a motion will not be 
allowed: Mann v. Young, 1 W. T. 454. 


pp. 2291- 


§ 276. 


A refusal to strike out a pleading can- 
not be reviewed where a new pleading was 
filed and no exception taken: Kratz v. 
Dawson, 3 W. T. 100. 

Where a party refuses to answer inter- 
rogatories, the only judgment authorized 
is one of dismissal of his action, where no 
default is taken for his failure to reply 
to an affirmative defense, and no proof is 
introduced in support of the matters al- 
leged in such defense: Waite v. Wingate, 
4 Wash. 324. 

The failure of a defendant in a divorce 
case to comply with an order for the pay- 
ment of alimony and suit money to the 
plaintiff will not warrant the court in 
striking the defendant’s answer: Bachelor 
v. Bachelor, 30 Wash. 639. 

It is not error to strike an answer in a 
proceeding in which none is required to 
be filed: State ex rel. Ami Co. v. Superior 
Court, 42 Wash. 675. 

Insufficient allegations or denials are 
not grounds for striking an answer: See 
Hatch v. Tacoma etc. R. Co., 6 Wash. 1, 7; 
Silsby v. Tacoma etc. R. Co., 6 Wash. 295. 

It is proper to strike an amended 
answer containing the same matters as 
the original answer held bad on demur- 
rer: See Noyes v. Loughead, 9 Wash. 
ae See, also, Rochford v. Doty, 37 Wash. 

32. 


(4916.) Plaintiff may Demur to Answer, When—Reply. 


The plaintiff may demur to an answer containing new matter, when it 
appears upon the face thereof that such new matter does not constitute a 
defense or counterclaim, or he may for like cause demur to one or more of 


such defenses or counterclaims, and reply to the residue. 
$ 48; L. *69, p. 22, § 85; Cd. ’81, $ 87; 2 H. C., $ 198.] 


See notes to following section. 


[L. ’54, p. 140, 


See supra, $ 259, grounds of demurrer of defendant, 


Sce 2 Remington’s Digest, p. 2273, $8 
83, 84. 

Since the enactment of this section in 
1954 the grounds of demurrer extended to 
defendant by $ 259, supra, have been en- 
largcd, but the grounds open to plaintiff 
are confined to this section: See on this 
subject, Pom. Rem., §§ 586, 595. 

If an answer to a complaint raises mate- 
rial issues upon the matters alleged there- 
in, it is not demurrable for want of facts: 
Bennett v. T. L. & W. Co., 3 Wash. 337. 

An objection that answer does not state 
facts sufficient to constitute a defense 
is more properly raised by demurrer than 
by an objection to the evidence: Anderson 
v. Carothers, 18 Wash. 520. 
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No reply is necessary where by stipu- 
lation the facts are admitted, or where 
the allegations in an answer amount to 
mere denials: Fife v. Olson, 5 Wash. 789; 
Raymond v. Morrison, 9 Wash. 156. 

A plaintiff is not called upon to reply to 
an aftirmative defense while his demur- 
rer to a special defense remains undeter- 
mined: Ewing v. Van Wagenen, 6 Wash. 
39. 

An affirmative defense setting up a 
different wersion of a contract than that 
alleged in the complaint cannot be con- 
strued as adding more than a general 
denial already made, and hence is properly 
demurrable: Peterson v. Seattle Traction 
Co., 23 Wash. 615, 


Cuap. VII] 


§ 277. (4917.) When Plaintiff may Reply—Contents of. 

When the answer contains new matter constituting a defense or counter- 
claim, the plaintiff may reply to such new matter, denying generally or 
specifically each allegation controverted by him, or any knowledge or infor- 
mation thereof sufficient to form a belief; and he may allege in ordinary and 
concise language, without repetition, any new matter, not inconsistent with 
the complaint, constituting a defense to such new matter in the answer. [Cf. 
L. ’54, p. 140, $ 48; L. *69, p. 22, $ 84; L. ’77, p. 19, $ 86; Cd. ’81, $ 86; 2 
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H. C., $ 199.] | 


See infra, $ 297, material allegations not controverted deemed admitted. 


Cited in 3 Wash. 204; 15 Wash. 115; 17 
Wash. 674; 51 Wash. 445. 

See 2 Remington’s Digest, pp. 2269-2271, 
$$ 67-74. 

A claim for relief as set forth in the 
complaint cannot be in any manner en- 
larged by plaintiff’s reply: Bell v. Waud- 
by, 4 Wash. 743. 

The matters set up in the reply must be 
consistent with the case made in the com- 
plaint. A reply which states a cause of 
action for breach of a specific contract is 
inconsistent with a complaint counting 
on money had and received by defendant 
from plaintiff: Distler v. Dabney, 3 Wash. 
200, 205. 

A reply not inconsistent with the com- 
plaint is not a departure therefrom. We 
have no “new assignment” as at common 
law: Puget Sound Iron Co. v. Worthing- 
ton, 2 W. T. 472. 

A party cannot set up one cause of ac- 
tion in his complaint, and atter answer 
made, abandon that and make an entire 
new cause of action in a reply: Osten v. 
Winehill, 10 Wash. 333. 

Where the complaint in an action is 
founded on a quantum meruit for labor 
performed and materials furnished for de- 
fendant, and the answer sets up that the 
work was done under a written contract, 
the terms of which are set forth, a reply 
admitting the terms of the contract and 
that the work was to be done for a stipu- 
lated price, but alleging that plaintiff was 
prevented from fulfilling his contract by 
the failure of defendant to perform con- 
ditions thereof on his part, constitutes 
such a departure in pleading as to war- 
rant a nonsuit: Id. 

See Distler v. Dabney, supra. 

If complaint and reply are inconsistent, 
and one negatives the other, yet if the 
issues have been fully tried and no harm 
or surprise resulted in consequence thereof, 
the error is harmless: Dearborn Foundry 
Co. v. Augustine, 5 Wash. 67. 

Bv proceeding to trial without raising 
the objection that the reply constitutes a 
departure from the cause of action set 
out in the complaint, the defendant 
waives his right to urge the objection on 
appeal: Asplund v. Mattson, 15 Wash. 
328. 

When one portion of a reply to an 
affirmative defense set up in the answer, 
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which alleges a contract between the par- 
ties authorizing the acts complained of, 
admits such contract, another portion of 
the reply denying the contract, on the 
ground that plaintiff had no power to 
make it, should be stricken out on motion 
of the defendant therefor: Davis v. Ford, 
15 Wash. 107. 


Error of the court in refusing to strike 
a reply upon defendant’s motion is cured 
by the action of the court in trying the 
case upon the theory that such reply was 
entirely irrelevant and immaterial: Davis 
v. Ford, 15 Wash. 107. 


The fact that a bill of particulars pre- 
sents a case different from the complaint 
does not constitute a departure: Dudley 
v. Duval, 29 Wash. 528. 


As to what constitutes a departure, see 
Gile v. Baseel, 38 Wash. 212. 


Plaintiff need not reply to an affirma- 
tive defense until his demurrer to a spe- 
cial defense is determined: Ewing v. Van 
Wagenen, 6 Wash. 39. 

Where issues are squarely presented in 
the complaint and answer, and the reply 
denies the facts set up in the answer, it 
is error to sustain a demurrer to the reply, 
and to dismiss the action: Davis v. Old- 
acres, 3 W. T. 593. 

In an equity cause, the insufficiency of 
the reply is immaterial when the defend- 
ants fail to substantiate the allegations 
of their answer: Hill v. Young, 7 Wash. 
33. 

The failure of defendant to call atten- 
tion of the trial court to the fact that his 
answer contains aflirmative matter not re- 
plied to is a waiver of the right to take 
advantage of such omission: Ritchie v. 
Carpenter, 2 Wash. 512, 522. 

A plaintiff who improperly sues for 
money had and received cannot recover, 
although his real cause of action is dis- 
closed by the answer and reply: Clark v. 
Sherman, 5 Wash. 681; distinguished in 
Dibble v. DeMattos, 8 Wash. 543. 

Where the answer sets up that certain 
wheat was delivered in payment of “wheat 
notes,” the purchase price of certain lands, 
a reply setting up the contract for sale of 
the land, defendant’s want of title, etc., 
is not inconsistent with nor a departure 
from the complaint: Ankeny v. Clark, 1 
Wash. 549. 


§ 278 


An omission to plead in the reply a re- 
scission of the contract, which does not 
mislead, nor affect defendant’s rights, may 
be cured by amendment at any stage of 
the proceedings: Id. 

In an action by a light company to en- 
join a city and its officers from interfer- 
ing with the company’s franchise, to which 
a defense has been interposed that the 
franchise was forfeited, a reply setting 
up matters showing a waiver of forfeiture 
on the part of the city does not consti- 
tute a departure in pleading: Commercial 
Eleetrie Light & P. Co. v. Tacoma, 17 
Wash. 661. 

New matter, not inconsistent with the 
complaint, constituting a defense to new 
matter set forth in the answer, may be 
alleged in the reply, without being open 
to the objection of being a departure from 
the cause stated in the complaint: Me- 
Corkle v. Mallory, 30 Wash. 632; Childs 
Lum. & Mfg. Co. v. Page. 28 Wash. 128; 
Dodds v. Gregson, 35 Wash. 402, 

In an action upon a contract, where the 
defendant alleged failure to perform with- 
in the time limit, it is not a departure to 
set up in the reply a modification of the 
original contract as to the time limit and 
delav occasioned by the defendant pre- 
venting a performance within such time, 
which was thereby waived: Erickson v. 
MeLellan & Co., 46 Wash. 661. 

A denial in a reply that defendants hold 
under a certain lease is not inconsistent 
with a denial of the validity of the lease: 
Ryan v. Lambert, 49 Wash. 649. 

It is not a material variance, that, in an 
action for a divorce, the plaintiff, in re- 
ply to an answer setting up the illegality 
of the marriage, proved the annulment of 
the marriage: Buckley v. Buckley, 50 
Wash. 213. 

In an action for unlawful detainer it is 
unnecessary to reply to affirmative mat- 
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ter contained in the answer: Fife v. Olson, 
5 Wash. 789. | 


The failure to reply to defendant's alle- 
gations of title and color of title is im- 
material, when the stipulated facts upon 
which the cause is tried admit title in the 
plaintiffs: Id. 

In an action upon a policy of fire insur- 
ance to which a plea of release has been 
interposed bv the defendant, the plaintiff 
may, under the code system, set up in his 
reply that the release was procured by 
fraud, and is not required to first obtain 
a decree in equity canceling the release 
before instituting an action upon the pol- 
icy: Sanford v. Royal Ins. Co., 11 Wash. 
653. 

In such an action it is not necessary to 
restore the consideration received for the 
release before attacking it on the ground 
of fraud, if such restoration be provided 
for in the judgment sought: Id. 


Refusal] to render judgment for defend- 
ant beeause of failure to reply to an 
affirmative answer, will not be ground of 
reversal when the record shows no rule 
of court prescribing time in which a re- 
ply must be filed: Waite v. Wingate, 4 
Wash. 324, 


Allowing reply to be filed after motion 
for judgment or after time fixed by rules 
of court cannot be urged as error where 
no abuse of discretion is shown: Stinson 
v. Sachs, 8 Wash. 391; Mounts v. Goran- 
son, 29 Wash. 261. This section is not ap- 
plicable to pleadings in a justice’s court. 
The only provision for a reply in a jus: 
tice’s court is in subdivision 3 of § 1779, 
infra; that is, when the answer sets up a 
setoff by way of defense; all other new 
matter in the answer is to be deemed 
denied: Bellingham Bay ete. Ry. Co. v. 
Strand, 1 Wash. 133. 


(4918.) Judgment for Failure to Plead to New Matter. 


If the answer contain a statement of new matter constituting a defense or 


counterclaim, and the plaintiff fail to reply or demur thereto within the time 
prescribed by law, the defendant may move the court for such judgment as 
he is entitled to on the pleadings, and if the case require it, he may have a 


jury called to assess the damages. 
$ 86; Cd. ’81, $ 88; 2 H. C., $ 200.] 
See infra, $ 411, judgments by default. 


Cited in 4 Wash. 373; 5 Wash. 662. 

See 2 Remington’s Digest, p. 2269, §§ 65- 
68. 

If the answer fails to controvert the 
material allegations of the complaint, 
plaintiff is entitled to judgment for fail- 
ure to answer, although plaintiff may have 
filed a reply to such defective answer: 
Port v. Parfit, 4 Wash. 369; such judgment 
is not technically a judgment on the plead- 
ings, but a judgment authorized by § 411, 
infra, on failure to answer: Id.; see Dillon 


[Cf. L. ’54, p. 140, $ 49; L. *69, p. 22, 


v. Spokane Co., 3 W. T. 498; King v. D- 
waco R. & N. Co., 1 Wash. 127; Lake v. 
Steinbach, 5 Wash. 659. 

It is only to new matter, inconsistent 
with the complaint, that reply is neces- 
sary: See Lake v. Steinbach, 5 Wash. 659; 
Frank v. Jenkins, 11 Wash. 611. 

An affirmative answer to which there is 
no reply operates as a finding of the 
court: Smith v. Ormsby, 20 Wash. 396. 

Judgment on pleadings is erroneous, 
when grounded on plaintiff’s failure to 
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reply to an allegation of the answer which 
is merely a denial of a corresponding alle- 
gation of the complaint: Raymond v. Mor- 
rison. 10 Wash. 156. 

Judgment on the pleadings is not au- 
thorized where a reply, though insufd- 
cient in law, has actually been filed to 
the affirmative matter in the answer: 
Davis v. Ford, 15 Wash. 107. 

Where a plea of another action pending 
has been interposed, a reply that, subse- 
quent to the filing of the plea, the suit 
whose pendency was alleged had been dis- 
missed is good against demurrer: Boyle v. 
Great Northern R. Co., 13 Wash. 383. 

Judgment on insufficient reply: See 2 
Remington's Digest, p. 2290, $ 147; Davis 
v. Ford, 15 Wash. 107, 

Judgment on pleadings in general: See 2 
Remington's Digest, pp. 2289-2231, $8 145- 
152. 

Where the burden of an issue is on de- 
fendant, judgment in his favor on the 
pleadings is not warranted: Hoshor v. 
Kautz, 19 Wash. 258. 

A defect in the complaint in failing to 
state a cause of action does not justify a 
final judgment for defendant on the mer- 
its after plaintiff’s opening statement to 
the jury, and the sufliciency ot the com- 
plaint will not be considered upon appeal 
from such a judgment: Redding v. Puget 
Sound Iron etc. Works, 36 Wash. 642. 
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Admissions by plaintiff of affirmative 
defenses pleaded by defendant warrants a 
judgment in his favor on the pleadings: 
Rockford Shoe Co. v. Jacob, 6 Wash. 421. 


While the sufficiency of pleadings 
should not gencrally be tested by motion 
for judgment thereon, the practice is 
proper where it is apparent that no tech- 
nical objection is made and that the 
pleadings are incapatle of amendment, 
and the parties elect to stand thereon for 
that reason: Hubenthal v. Spokane etc. R. 
Co., 43 Wash. 677. 


Immaterial variance between the proof 
and pleadings does not warrant a judg- 
ment in favor of defendant where the 
pleadings can be amended without preju- 
dice to him: See Ernst v. Fox, 26 Wash. 
520. 

On motion for judgment on the plead- 
ings, the allegations of complaint and re- 
ply are admitted notwithstanding denials 
of the answer: Fishburne v. Merchants’ 
Bank, 42 Wash. 473. A claim in the reply 
of a rescission of a lease set up in the 
answer is within the issues: Snyder v. 
Harding, 34 Wash. 286. 

Objections to the sufficiency of denials 
in the answer will be deemed waived un- 


less seasonably made: Howard v. Hibbs, 
22 Wash. 513. 


§ 279. (4919.) Demurrer or Motion to Reply. 

The defendant may demur to any new matter contained in the reply, 
when it appears upon the face thereof that such new matter is not a sufficient 
reply to the facts stated in the answer. Sham, frivolous, and irrelevant 
replies may be stricken out in like manner and on the same terms as like 


answers and defenses. [Cf. L. ’54, p. 140, $ 50; L. ’69, p. 22, $ 87; Cd. ’81, 


$ 89; 2 H. C., $ 201.] 


See supra, $ 259, grounds of defendant's demurrer, 
See supra, § 275, when answer may be stricken. 


When one portion of a reply to an af- 
firmative defense set up in the answer, 
which alleges a contract between the par- 
tics authorizing the acts complained of, 
admits such contract, another portion of 
the reply denving the contract, on the 
ground that plaintiff had no power to 


make it, should be stricken out on motion 
of the defendant therefor: Davis v. Ford, 
15 Wash. 107. 

It is proper to sustain a demurrer to a 
reply which does not traverse the affirma- 
tive matters of an answer: Hughes v. N. 
Y. Life Ins. Co., 32 Wash. 1. 


§ 280. (4920.) Court Rules Fixing Times for Pleading. 

The court shall establish the rules prescribing the time in which plead- 
ings subsequent to the complaint shall be filed. [L. ’57, p. 10, $ 10; Cd. ’81, 
$ 90; 2 H. C., $ 202; see Const., Art. IV, $ 24.] 


Cited in 4 Wash. 325. 


The appellate court will not take judi- 
cial notice of the rules of the superior 


courts adopted in pursuance of this sec- 
tion: Waite v. Wingate, 4 Wash. 324. 

As to time for filing pleadings, see 2 
Remington's Digest, p. 2288, $ 142, 
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$ 281. (4925.) Subscription and Verification of Pleadings. 

Every pleading shall be subscribed by the party or his attorney, and 
except a demurrer, shall also be verified by the party, his agent or attorney, 
to the effect that he believes it to be true. The verification must be made by 
the affidavit of the party, or if there be several parties united in interest and 
pleading together, by one at least of such parties, if such party be within the 
county and capable of making the affidavit; otherwise the affidavit may be 
made by the agent or attorney of the party. The affidavit may also be made 
by the agent or attorney if the action or defense be founded on a written 
instrument for the payment of money only, and such instrument be in the 
possession of the agent or attorney, or if all the material allegations of the 
pleading be within the personal knowledge of the agent or attorney. When 
the affidavit is made by the agent or attorney, it must set forth the reason of 
his making it. When a corporation is a party, the verification may be made 
by any officer thereof, upon whom service of a notice [summons] might be 
made; and when the state, or any officer thereof in its behalf, is a party, the 
verification may be made by any person to whom all the material allegations 
of the pleading are known. When the party is absent from or a nonresident 
of the county in which suit is brought, the verification may be made by the 
agent or attorney of said party. [Cf. L. ’54, p. 141, $$ 53, 54; L. ’67, p. 92, 
$ 1; L. ’69, p. 23, $ 89; Cd. *81, $ 91; L. *88, p. 29, $1; 2 H. C., $ 203.] 


Cited in 11 Wash. 126; 40 Wash. 212. 

As to verification of pleadings, see 2 
Remington’s Digest, p. 2286, §§ 129-131. 

Under this section, covering the verifi- 
cation of pleadings, a complaint asking 
for a temporary injunction verified upon 
the belief of the applicant is sufficient: 
Cady v. Case, 11 Wash. 124. 


$ 282. 


The verification of complaint in divorce, 
to the effect that plaintiff believes the 
contents of the complaint to be true, is 
sufficient: Burdick v. Burdick, 7 Wash. 
533. 

On appeal a defective verification will 
be treated as amended, or disregarded: 
Smith v. Newell, 32 Wash. 369, 


(4926.) When Verification may be Omitted. 


When, in the judgment of the court, an answer to an allegation in any 


pleading might subject the party answering to a criminal prosecution, the 
verification of the answer to such allegation may be omitted. No pleading 
shall be used in a criminal prosecution against the party as evidence of a fact 
alleged in such pleading. [Cf. L. ’54, p. 141, $ 54; L. ’69, p. 23, $ 90; Cd. 
"81, $ 92; 2 II. C., $ 204.] 


Cited in 13 Wash. 8, 


§ 283. (4927.) Pleadings are not Proof on Trial. 

Pleadings sworn to by either party in any case shall not, on the trial, be 
deemed-proof of the facts alleged therein, nor require other or greater proof 
on the part of the adverse party. [L. ’54, p. 219, $ 484; Cd. ’81, $ 741; 2 H. 
C., $ 792.) 

Cited in 3 Wash. 237. 
The pleadings of a party may be intro- 
duced in evidence against him and its ad- 


missions therein are conclusive unless 
shown to have been made under a mis- 
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take: O. R. & N. Co. v. Dacres, 1 Wash. 
195. 

\While an original complaint does not 
cease to be a part of the record by rea- 
son of the filing of an amended complaint, 
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nevertheless the plaintiff cannot avail him- 
self of any allegations contained in the 
original complaint, although his adversary 
may: Sengfelder v. Hill, 16 Wash. 355. 

It is not error to exclude evidence of 
facts which are admitted: Charlton v. 
Markland, 36 Wash. 40. 

As to the admissibility of verified 
pleadings in evidence and their effect, see 
Bellingham Bay etc. R. Co. v. Strand, 1 
Wash. 133; Tingley v. Fairhaven Land 
Co., 9 Wash. 34; Goldwater v. Burnside, 
22 Wash. 215; Stanley v. Stanley, 32 
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Works v. Galland-Burke B. & M. Co., 30 
Wash. 178. 


Where an allegation of an amended 
complaint is not denied by the answer, it 
is error to permit the introduction in evi- 
dence of the first complaint in the action, 
which contains an allegation contrary to 
the allegation of the amended complaint 
admitted as true by the answer: Gold- 
water v. Burnside, 22 Wash. 215. 

The rule as to the amount of testimony 
necessary to overcome a sworn answer in 
chancery is abrogated by this section: Lee 


Wash. 489, As to admissibility of bill of 


particulars, see American Copper ete. V Lee, 3 Wash, 236, 


CHAPTER IX. 
GENERAL RULES OF PLEADING, 


(4930.) Pleading Written Instruments and Accounts—Bill of Par- 
ticulars. 

It shall not be necessary for a party to set forth in a pleading a copy 
of the instrument of writing, or the items of an account therein alleged; but 
unless he file a verified copy thereof with such pleadings, and serve the same 
on the adverse party, he shall, within ten days after a demand thereof in 
writing, deliver to the adverse party a copy of such instrument of writing, 
or the items of an account, verified by his own oath, or that of his agent or 
attorney, to the effect that he believes it to be true, or be precluded from 
giving evidence thereof. The court, or judge thereof, may order a further 
account, when the one delivered is defective; and the court may, in all cases, 


§ 284. 


order a bill of particulars of the claim of either party to be furnished. 


[L. 


'54, p. 142, $ 55; Cd. '81, $ 93; 2 H. C., $ 205.] 


See supra, $ 258, what complaint shall contain, 
See infra, $9 342, 343, subpoena duces tecum. 
See infra, $$ 1254-1263, documentary evidence. 


See note to $ 408, infra. 


Cited in 2 Wash. 342; 3 Wash. 769; 15 
Wash. 217; 25 Wash. 665; 35 Wash. 195; 
43 Wash. 221. 

As to bill of particulars, see 2 Reming- 
ton’s Digest, pp. 2286-2288, $$ 133-139. 

As to pleading written instruments, see 
2 Remington's Digest, p. 2255, $ 14; Id., 
p. 2286, $ 132; Seal v. Cameron, 24 Wash. 
62; Hays v. Dennis, 11 Wash. 360. 

The filing by defendant of a motion for 
a bill of particulars is sufficient, ipso facto, 


to extend the time for answering: Plum- . 


mer v. Weil, 15 Wash. 427. 

The object of a bill of particulars or the 
items of an account is to apprise the de- 
fendant of the nature and extent of the 
cause of action in order that he may, with 
greater certainty, plead thereto: Ferry v. 
King Co., 2 Wash. 337, 343, 

Where an action is upon an instrument 
in writing, the setting forth of a copy 
thereof in the complaint, which was duly 
verified, is a substantial compliance with 
this section, requiring a verified copy to 
be filed, etc.: Id., 342. 


If accounts sued on are public accounts, 
equally accessible to both parties, it is not 
error for the court to refuse to order plain- 
tiff to furnish a bill of particulars to de- 
fendant, as the ordering of a bill of par- 
ticulars is a matter largely of discretion 
with the trial court: Ferry v. King Co., 
supra; see Isham v. Parker, 3 Wash. 755. 

The defendant is not entitled to a bill 
of particulars when its only office would 
be to make plaintiff disclose the specific 
evidence upon which he relies for a re- 
covery: Blackburn v. Washington Gold 
Min. Co., 19 Wash. 361; Ingram v. Wish- 
kah Boom Co., 35 Wash. 191. 

In an action by an attorney for ser- 
vices, it is error to require the plaintiff 
to file a bill of particulars placing a valua- 
tion on each item of the service, where 
the employment was all in one continu- 
ous matter and it appeared that the ser- 
vices were so blended together and related 
to each other that it was impossible to 
separate one service from another; since 
bills for the services of an attorney stand 
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upon a different footing from other claims: 
Moore v. Scharnikow, 48 Wash. 564. 

The refusal of the court, in an action 
for damages for failure to transport plain- 
tiff, to require plaintiff to furnish a bill 
of particulars showing the respective 
amounts claimed for loss of time, trouble, 
annoyance, disappointment and anxiety of 
mind, is not an abuse of discretion, espe- 
cially where the damages claimed are gen- 
eral in their nature and are not required 
to be specifically alleged: Turner v. Gt. 
Northern Ry. Co., 15 Wash. 213. 
` When plaintiff makes a bona fide at- 
tempt to comply with defendant’s demand 
for a bill of particulars, and if defend- 
ant, on account of its insufficiency, moves 
for an additional itemized account, he can- 
not object to proof thereunder on the 
ground of its insufficiency after allowing 
his motion to lie dormant and entering 
upon the trial without objection: Isham 
v. Parker, supra. 

If a bill of particulars furnished by 
plaintiff pursuant to an order of the court 
ig insufficient, the court has authority to 
order him to file a further and amended 
bill of particulars: Plummer v. Weil, 15 
Wash. 427. 

In an action by an attorney to recover 
the value of professional services he may 
be required to particularize the services 
and the value of each item, and his fail- 
ure to keep an account thereof cannot be 
set up as an excuse for not complying: Id. 

The fact that a defendant, at the time 
of filing his affidavit of merits for removal 
of cause in objection to the jurisdiction 
of the court, does not demur or answer, 
but makes demand for a bill of particu- 
lars preparatory to answering, is a sub- 
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stantial compliance with § 208, supra: 
State v. Superior Court, 5 Wash. 518. 

A plaintiff who furnishes a bill of items, 
on which his complaint is founded, though 
under no obligation to do so, is confined 
to the proof of the items set out therein, 
although a number of years may have 
elapsed between the filing of the com- 
plaint and the trial: Seattle v. Packer, 13 
Wash. 450. 

A bill of particulars is not a pleading, 
and is not a part of the complaint for the 
purpose of subsequent pleadings but only 
to the extent of restricting the plaintiff's 
proof to the matters therein specified: 
Dudley v. Duval, 29 Wash. 528. 

A bill of particulars not filed before 
the trial, but furnished upon the oral re- 
quest of the opposite party, is subject 
to the same rule: Howells v. North Ameri- 
can T. & T. Co., 24 Wash. 689; American 
Copper etc. Works v. Galland-Burke etc. 
Co., 30 Wash. 178. 

Where, in an action for slander, a bill 
of particulars was furnished showing when 
and before whom the words were spoken, 
the plaintiff is not entitled to show that 
the words were spoken at other times and 
places; and such proof, introduced for the 
purpose of showing malice, will not sup- 
port a verdict where the complaint was 
not amended: Bleitz v. Carton, 49 Wash. 
545. 

Motion to make definite and certain is 
not equivalent to a demand for bill of 
particulars: Goupille v. Chaput, 43 Wash. 
702. 

The fact that a bill of particulars pre- 
sents a case different from the complaint 
dues not constitute a departure in plead- 
ing: Dudley v. Duval, 29 Wash. 528. 


$ 285. (4931.) Pleadings Liberally Construed. 
In the construction of a pleading, for the purpose of determining its 
effect, its allegation[s] shall be liberally construed, with a view to substantial 


justice between the parties. 
$ 206. ] 


[L. ’54, p. 142, $ 56; Cd. ’81, $ 94; 2 H. C., 


See supra, § 258, what complaint shall contain. 
See supra, § 144, laws to be liberally construed. 


Cited in 4 Wash. 59; 11 Wash. 363; 27 
Wash. 104; 35 Wash. 684. 

As to construction of pleadings in gen- 
eral, see 2 Remington’s Digest, pp. 2256, 
2257, §§ 16-21. 


Under this section, pleadings must be 


liberally construed. with the aim to arrive 
at substantial justice, and it is no longer 
the rule that a pleading must be most 
strongly construed against the pleader: 
Isaacs v. Holland, 4 Wash. 54. 

A suitor is no longer to be turned out 
of court, if by making all reasonable in- 
tendments, enough can be seized hold of 
in his pleadings to show that he has rights 
which ought to be enforced: Chambers v. 
Hoover, 3 W. T. 107, 110. 
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The rule as to liberal construction of 
pleadings applies only to matters of form; 
and does not go to the fundamental requi- 
sites of a cause of action, and it is there- 
fore still necessary that they should pre- 
sent a clear and unequivocal statement of 
the cause of action or defense: See P. 
S. I. Co. v. Worthington, 2 W. T. 472; 
Renton v. St. Louis, 1 W. T. 215, 223; 
Newberg v. Farmer, 1 W. T. 182; Harris 
v. Halverson, 23 Wash. 779; Grout v. Ta- 
coma Eastern R. Co., 33 Wash. 524; Mal- 
loy v. Benway, 34 Wash. 315. 

General averments are always controlled 
by the specific allegations of fact in a 
pleading: Malloy v. Benway, 34 Wash. 
315. 


CHap. IX] 


Express admissions in an answer con- 
trol direct averments to the contrary: Ir- 
win v. Buffalo-Pitts Co., 39 Wash. 346. 

Inappropriate words will be construed 
in support of complaint if there are suffi- 
cient allegations to show what was meant: 
Boyle v. Great Northern R. Co., 13 Wash. 
283. 

Pleadings are to be liberally construed 
on a motion for judgment on the plead- 
ings: Townsend v. Price, 19 Wash. 415. 

A complaint for fraud and falsé repre- 
sentations, although exceedingly meager,, 
will be liberally construed and upheld if 
possible, when attacked for the first time 
at the trial: Walsh v. Meyer, 40 Wash. 
650. 

After verdict, where no motion has been 
made to make the pleadings more definite 
and certain, they will be liberally con- 
strued to sustain the judgment: Johnson 
v. Leonhard, 1 Wash. 564; Coats v. W. C. 
Fire Ins. Co., 4 Wash. 375; Lyen v. Bond, 
3 W. T. 407; King v. Ilwaco R. 6 N. Co., 
1 Wash. 127; Montesano v. Blair, 12 Wash, 
158; Bishop v. Averill, 17 Wash. 209; 
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Mosher v. Bruhn, 15 Wash. 332; Hall v. 
Woolery, 20 Wash. 440; Carey v. Hays, 41 
Wash. 580, 

If the pleadings are not full and accu- 
rate, the remedy is by motion to cure the 
defect: P. S. I. Co. v. Worthington, supra; 
or have his pleading dismissed: Chambers 
v. Hoover, supra. 

Although a pleading fail to allege any 
value to collateral pledged as security, yet 
some value will be presumed from the 
allegation that they were accepted and re- 
tained upon agreement to extend the notes 
secured thereby: Commercial Bank v. Hart, 
10 Wash. 303. 

On objections first urged on appeal, 
pleadings will be liberally construed or 
considered as amended: Island County v. 
Babcock, 17 Wash. 438; State ex rel. San- 
der v. Jones, 20 Wash. 576; Turner v. 
Turner, 33 Wash. 118; Livingston v. Love- 
gren, 27 Wash, 102. Where the language 
of an affidavit is capable of two construc- 
tions, that which is plainly consonant with 
common sense and the actual facts must 
be adopted: Goore v. Goore, 24 Wash. 139. 


(4932.) Irrelevant, Redundant and Indefinite Matter, How Ob- 


If irrelevant or redundant matter be inserted in a pleading, it may be 


stricken out on motion of any person aggrieved thereby; and when the alle- 
gations of a pleading are so indefinite or uncertain that the precise nature of 
the charge or defense is not apparent, the court may require the pleading to 


be made definite and certain by amendment, or may dismiss the same. 


[L. 


54, p. 142, $ 57; Cd. ’81, $ 95; 2 H. C., $ 207.] 


See supra, § 275, and notes, when answer may be stricken. 


See notes to last section. 


See infra, § 305, when informal pleadings may be stricken. 


Cited in 10 Wash. 540; 43 Wash. 221. 


As to motions to strıke irrelevant or re- 
dundant matter, see 2 Remington’s Digest, 
p. 2292, § 157. 

As to motions to make more definite 
and certain, see Id., p. 2298, §§ 158-161. 
Matter is irrelevant which has no bearing 
upon the question in controversy, but if 
the alleged irrelevancy carries with it a 
doubt as to its sufficiency in law the ques- 
tion should be raised by demurrer and not 
by motion: Hatch v. T. O. & G. H. Ry. Co., 
6 Wash. 1, 7. 

Evidential matter in a pleading may be 
stricken on motion: Bigelow v. Scott, 2 
W. T. 378, 380. 


Superfluous matter in a pleading can 
only be reached by motion; it is not a de- 
fect for which a demurrer will lie: Isaacs 
v. Holland, 4 Wash. 54. 

Recitals of evidence, and arguments in 
pleading, although not denied, are of no 
avail: Meeker v. Gilbert, 3 W. T. 369, 377. 

A defendant who has pleaded irrele- 
vant affirmative.matter in his answer can- 
not complain of a refusal to strike like 
irrelevant matter from the reply in re- 
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spouse thereto: P. S. I. Co. v. Worthing- 
ton, 2 W. T. 472. 

A general denial of the material alle- 
gations of a complaint cannot be stricken 
out on the ground that it is sham or 
frivolous pleading: Larson v. Winder, 14 
Wash. 647. 

It is mot prejudicial error for the court 
to refuse to strike a portion of defend- 
ant's answer in divorce which, though not 
constituting a defense to the action, sets 
forth the physical condition of defendant 
and present and prospective financial con- 
dition of the party: Lee v. Lee, 3 Wash. 
236. 

In an action for damages to abutting 
property for the construction and opera- 
tion of a railroad in a street, an answer 
which is, in effect, a plea of license from 
the eity cannot be stricken out as irrele- 
vant and immaterial; its suflicieney can 
only be tested by demurrer: Hatch v. T. 
O. € G. H. Ry. Co., supra. 

This section is applicable to petitions 
necessary in probate practice: Renton v. 
Campbell, 10 Wash. 533. 

The allegations must be specific and 
certain: Roedes v. Brown, 1 W. T. 112; 
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Wilkeson Coal & Coke Co. v. Driver, 9 
Wash. 177; Hastings v. Anacortes Packing 
Co., 29 Wash. 224; Woodcock v. Guy, 33 
Wash, 234. 

Error in striking part of a pleading is 
not prejudicial if sufficient remains to en- 
able the party to put in his whole case: 
Penter v. Staight, 1 Wash. 365. 

The failure of the court to strike parts 
of a complaint relating to the damages 
is not prejudicial when no evidence is 
introduced thereunder and the court cor- 
rectly instructs the jury as to the proper 
rule of damages: Waldron v. Canadian 
Pac. R. Co., 22 Wash. 253; Tyler v. North 
American T. & T. Co., 24 Wash. 253. 

Defendant may properly plead by way 
of inducement certain facts showing the 
illegality of plaintiff’s title, and it is error 
to strike such matter: Hays v. Parker, 2 
W. T. 198. 

Irrelevant and redundant matter may 
be struck out: See 2 Remington’s Digest, 
p: 2293, § 157; Allen v. Olympia L. & P. 

o., 13 Wash. 307; State v. Lorenz, 22 
Wash. 289; Williams v. Minemire. 23 
Wash. 393; Jordan v. Coulter, 30 Wash. 
116; Rand, McNally & Co. v. Royal, 36 
Wash. 420; Tait v. Pigott, 38 Wash. 59. 

Making more definite and certain: See 
2 Remington’s Digest, p. 2293, §§ 158-161. 

If interrogatories have not been suff- 
ciently answered the remedy is by motion 
to make more specific: Knapp v. Order 
of Pendo, 36 Wash. 601. 

In an action for libel it is proper to 
require the complaint to set out the li- 
belous article in full: McClure v. Review 
Pub. Co., 38 Wash. 160. 

Where an answer to a complaint admits 
part of a paragraph and denies the re- 
mainder, and there exists in the mind of 
the plaintiff any doubt as to the meaning 
of such denial, it is his duty to move to 
make the answer more definite and cer- 
tain: O’Brien v. Seattle Ice Co., 43 Wash. 
217. 

The objection that allegations are too 
indefinite and uncertain can only be 
reached by motion: Columbia & Puget 
Sound R. Co. v. Hawthorne, 3 W. T. 353; 
Wilkeson Coal & Coke Co. v. Driver, 9 
Wash. 177; Fares v. Gleason, 14 Wash. 
657; Waldo v. Milroy, 19 Wash. 156; 
Croft v. Northwestern Steamship Co., 20 
Wash. 175; Hall v. Law Guarantee & T. 
Soc., 22 Wash. 305; but see Kizer v. Cauf- 
field, 17 Wash. 417. 

In an action to obtain a deed of tide 
lands, by reason of the alleged owner- 
ship of abutting upland, the plaintif may 
be required to set forth a description of 
the uplands which were the basis of his 
right to purchase the tide lands, and the 
same would not be requiring him to plead 
his evidence; and it is not an abuse of 
discretion to dismiss the action upon plain- 
tiff’s refusal so to do: Washington ete. 
Imp. Co. v. Cannel Coal Co., 45 Wash. 
462. 
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The objection that some of the allega- 
tions in a complaint are conclusions of 
law must be reached by motion to make 
more certain: Harris v. Halverson, 23 
Wash. 779; Isaacs v. Holland, 4 Wash. 54., 

A complaint alleging negligence in the 
manufacture and bottlıng of a dangerous 
explosive called champagne cider by fail- 
ing to observe the proper temperature, 
amount of gas, and strength of the bottles, 
and failing to attach labels or give no- 
tice of the danger, is not demurrable as 
being so indefinite as to be meaningless, 
but the remedy is by motion to make 
more definite and certain: Weiser v. Holz- 
man, 33 Wash. 87. 

The denial of a motion to make a com- . 
plaint for personal injuries more definite 
and certain as to an allegation that plain- 
tiff was “otherwise greatly bruised and 
injured” is not prejudicial error where no 
evidence was given of injuries other than 
those particularly described in the com- 
plaint and in a trial amendment thereof: 
Helbig v. Grays Harbor Elec. Co., 37 
Wash. 130. l 

Where by a complaint it appeared that 
the defendant agreed to keep as trustee 
any money earned by the plaintiff in 
America, it is proper to overrule a motion 
to make the same more definite and cer- 
tain by stating what employment the 
plaintiff agreed to engage in, since she 
did not obligate herself to engage in any 
business: Goupille v. Chaput, 43 Wash. 
702. 

In an action to recover damages to 
property occasioned by flooding. a motion 
to make a complaint more definite and 
certain should be granted. where damage 
to lands, tenements, furniture, hay, live- 
stock, lumber and other personal property 
is lumped at $2000, without any particu- 
lar description of the personal property 
damaged: Berg v. Humptulips Boom etc. 
Co., 38 Wash. 342. 

Where there is sufficient in the pleading 
to advise the adverse party or the matter 
is, or should be, within the knowledge of 
both parties, the motion should be denied: 
Ekstrand v. Barth, 41 Wash. 321; Port 
Townsend v. Trumbull, 40 Wash. 386; 
Boyer v. Robison, 43 Wash. 97. 

A motion to make more definite made 
two months before trial is waived by 
failing to bring it up for hearing, until 
after the commencement of the trial: 
Isham v. Parker, 3 Wash. 755. But see 
Griffith v. Wright, 21 Wash. 494. 

The overruling of a motion to make 
more definite and certain becomes un- 
important in view of testimony subse- 
quently introduced covering the points in 
questions: Johnston v. Gerry, 34 Wash. 
524. : 

The fact that the allegations of a com- 
plaint are not so full and particular as 
they should be respecting any issue can- 
not he taken advantage of by motion to 
withdraw from the jury the evidence upon 


Cuar. IX] 


such issue, where the allegations are sufi- 
cient to advise defendant of the nature 
and amount of the demand against him: 
Johnson v. San Juan Fish & P. Co., 31 
Wash. 238. 

A motion to strike will be considered 
as a demurrer if so treated by the parties 
and court below: Seal v. Cameron, 24 
Wash. 62. Appeal does not lie from an 
order striking a complaint from the files: 
Vaktaren Pub. Co. v. Pacific etc. Pub. Co., 
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41 Wash. 355; but see Hays v. Pea- 
vey, 43 Wash. 163. 

Defects or uncertainties in a pleading 
may be cured by the pleadings and ad- 
missions of the adverse party: Sengfel- 
der v. Mutual Life Ins. Co., 5 Wash. 121; 
Cerf, Schloss & Co. v. Wallace, 14 Wash. 
249; Megrath v. Gilmore, 15 Wash. 558; 
Bates v. Drake, 28 Wash. 447; Rattel- 
miller y. Stone, 28 Wash. 104. 


(4933.) Judgments of Inferior Courts, How Pleaded. 


In pleading a judgment or other determination of a court or office[r] 
of special jurisdiction, it shall not be necessary to state the facts conferring 
jurisdiction, but such judgment or determination may be stated to have been 


duly given or made. 


If such allegation be controverted, the party pleading 


shall be bound to establish on the trial the facts conferring jurisdiction. [L. 
’54, p. 142, § 58; Cd. ’81,8 96; 2 H. C., $ 208.] 


See supra, § 


258, what complaint shall contain. 


See intra, $$ 1255, 1256, foreign judgments and evidence to sustain them, etc, 


Cited in 18 Wash. 99; 45 Wash. 422, 


§ 288. (4934.) Conditions Precedent, How Pleaded. | 
In pleading the performance of conditions precedent in a contract, it 


shall not be necessary to state the facts showing such performance, but it 
may be stated generally that the party duly performed all the conditions on 
his part; and if such allegation be controverted, the party pleading shall be 


bound to establish, on the trial, the facts showing such performance. 
p. 142, $ 59; Cd. ’81, § 97; 2 H. C., $ 209.] 


[L. 54, 


See supra, $258, what complaint shall contain, 


Cited in 42 Wash. 307; 50 Wash. 662, 
663. 

This section has reference only to con- 
ditions precedent or necessary to the crea- 


tion of the contract or to the perfecting 
of the right of action, and not to con- 
ditions subsequent: Port Blakely Mill Co. 
v. Hartford Fire Ins. Co., 50 Wash. 657. 


$ 289. (4935.) Private Statutes, How Pleaded. 

In pleading a private statute, or a right derived therefrom, it shall be 
sufficient to refer to such statute by its title, and the day of its passage, and 
the court shall thereupon take judicial notice thereof. [L. *54, p. 142, $ 60; 
Cd. ’81, $ 98; 2 H. C., $ 210.] 

See supra, $ 258, what complaint shall contain, 
Cited in 21 Wash, 350, 


§ 290. (4936.) Existence of City or Town, How Pleaded. 

In pleading the existence of any city or town in this state, it shall be 
sufficient to state in such pleading that the same is an existing city or town, 
incorporated or organized under the laws of the state of Washington. [Cd. 
'81, $ 2063; 1 H. C., $ 767.] 


§ 291. (4937.) Ordinances, How Pleaded. 

In pleading any ordinance of a city or town in this state, it shall be 
sufficient to state the title of such ordinance and the date of its passage, 
whereupon the court shall take judicial knowledge of the existence of such 
ordinance, and the tenor and effect thereof. [Cd. *81, $ 2064; 1 H. C., $ 768.] 


See supra, $ 289, and notes, pleading private statute. 
See supra, $ 298, what complaint shall contain, 
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Cited in 9 Wash. 241, 

It is not necessary to plead an ordinance 
by title, number and date of passage in a 
complaint filed in a court of the municipal- 
ity, as it is the duty of such court to take 
judicial notice of the ordinance: Seattle v. 
Pearson, 15 Wash. 575. See, also, Seattle 
v. Turner, 29 Wash. 515. 

A conviction in a city police court of 
the violation of a city ordinance, which 
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was read to the jury by the court from a 
bound volume of ordinances printed by 
authority of the city, cannot be objected 
to on appeal on the ground that the ordi- 
nance was not introduced in evidence, 
where no objection was taken below, since 
the existence of the ordinance was sufl- 
ciently established or would be judicially 
noticed: Spokane v, Griffith, 49 Wash. 293. 


(4938.) Libel or Slander, How Pleaded. 


In an action for libel or slander, it shall not be necessary to state in the 


complaint any extrinsic facts for the purpose of showing the application to 
the plaintiff of the defamatory matter out of which the cause arose, but it 
shall be sufficient to state generally that the same was published or spoken 
concerning the plaintiff; and if such allegation be controverted, the plaintiff 


shall be bound to establish on trial that it was so published or spoken. 


[L. 


54, p. 142, $ 61; Cd. ’81,8 99; 2 H. C., $ 211.] 


See supra, $ 258, what complaint shall contain, 


See infra, $ 2777, criminal libel. 


See 2 Remington's Digest, p. 1714, $$ 
20, 21. 

Oral defamation does not constitute 
criminal libel: State v. McArthur, 5 Wash. 
558. 

In civil actions, the question whether a 
publication constitutes libel is one of law 
to be determined by the court where the 
language is unambiguous: Urban v. Hel- 
mick, 15 Wash. 155. 

In determining whether the language is 
libelous, it must be given its ordinary 
meaning, and the meaning cannot be ex- 
tended by innuendo beyond what the words 
justify in connection with the extrinsic 
facts: Id. 

It is not libelous per se to accuse some 
one of being deficient in some quality 
which the law does not require him as a 
good citizen to possess: Id. 

A publication charging a hotel proprietor 
with being a “hog” for the reason that he 
would not trade at home and build up the 
home trade and town as much as possible, 
but sent to another city for supplies, be- 
cause he wanted to make it all, is not 
libelous per se: Id. 

A plaintiff will be required to set out in 
full an alleged libelous article if the full 
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meaning of the objectionable part can only 
be ascertained by construing it in connec- 
tion with the whole article: McClure v. 
Review Pub. Co., 38 Wash. 160. 

A complaint for libel setting out the 
publication of the fact that plaintiff se- 
cured a marriage license, attempted to 
suppress the fact, and could not find the 
bride, is demurrable for want of sufficient 
facts, where it contains no inducement or 
innuendo and it is not alleged that any of > 
the statements published are false, the 
statements not being libelous per se: 
Whitehouse v. Cowles, 48 Wash. 546. 

In an action for defamation of character, 
the failure to charge in the complaint that 
the words were maliciously spoken is not 
objectionable, if other words expressive of 
malicious intent are used: Stewart v. 
Major, 17 Wash. 238. | 

It is actionable slander per se to say of 
a man that he “has another wife back 
east,” as the words in effect charge big- 
amv: Bleitz v. Carton, 49 Wash. 545. 

It is not actionable per se to utter 
orally that a man is not fit to associate 
with other people, and has been in jail 
two or three vears back east: Bleitz v. 
Carton, 49 Wash. 545. 


(4939.) Answers in Justification and Mitigation. 


In an action mentioned in the last seetion, the defendant may, in his 


answer, allere both the truth of the matter charged as defamatory, and any 
mitigating circumstances to reduce the amount of damages; and whether he 
prove the justification or not; he may give in evidence the mitigating eircum- 
stances. [L. ’54, p. 143, $ 62; Cd. ’81, $ 100; 2 H. C., $ 212.] 


See supra, 8 264, what answer shall contain. 

See infra, § 2157, truth of matters as defense in criminal libel. 

Laws 1899, p. 101, for the retraction of newspaper libels, was repealed by Laws 1905, 
p. 13, §1. 


Cited in 11 Wash. 509; 40 Wash. 312, 
313. 
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See 2 Remington's Digest, p. 1714, $$ 17- 
19. 
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The publication by a newspaper as an 
item of news of certain actions and con- 
duct of an individual, at the time of the 
supposed discovery of a erime, from which 
damaging inferences might be drawn as to 
his having committed the crime, is not 
libelous, there being no direct charge of 
crime, if what is stated concerning his 
actions and conduct is true: Haynes v. 
Spokane Chronicle Pub. Co., 11 Wash. 503. 

Under this section the truth of the state- 
ment of acts and facts may be shown to 
defeat recovery in an action for libel, al- 
though it is pleaded merely in mitigation 
of damages and not by way of justification: 
Id. 

A publication which appears libelous 
upon its face may not be so in fact, by 
reason of something which is not apparent 
from the words themselves, and which may 
be shown by pleading and proving ex- 
trinsie facts in mitigation or in justifica- 
tion: Id. 

The finding of a jury upon a question 
whether a publication is within the defini- 
tion of libel correctly given them by the 
court, will not be disturbed: Id. See, also, 
Chambers v. Leiser, 43 Wash. 285; Leg- 
horn v. Review Pub. Co., 31 Wash. 627. 

As to facts constituting justification, see 
Hall v. Elgin Dairy Co., 15 Wash. 542. 


§ 294. 


GENERAL RULES OF PLEADING. 


$5 291-296 


A conditional statement charging a man 
with bigamy “if what Mr. D. tells me is 
true,” made by a member of a fraternal 
order, of and respecting an applicant for 
membership, and made to a member of the 
order while the applicant's reputation was 
under investigation for the purpose of 
showing his unfitness, is a privileged com- 
munication for which damages cannot be 
recovered, where D. had told the defend- 
ant that plaintiff (who had a wife and 
children here) “had another wife and 
children in Illinois,’ and had commun- 
icated to the defendant circumstances 
known to D. back east, from which it ap- 
pears that the plaintiff wasnot a bigamist, 
but had secured a divorce from his first 
wife, that he had been charged with per- 
jury in so doing, had settled the matter 
by giving notes to her, and had paid only 
one of the notes: Bleitz v. Carton, 49 
Wash. 545, 

Where the complaint in an action for 
slander alleged the uttering of a positive 
charge of bigamy, a justification in the 
answer admitting that the words were 
uttered conditionally, i. e., “If what Mr. D. 
has told me is true,” is not inconsistent 
with a general denial, and does not admit 
the allegation of the complaint: Bleitz v. 
Carton, 49 Wash. 545. 


(4940.) Falsely Charging Certain Crime, Actionable. 


Every charge of incest, fornication, adultery, or whoredom falsely made 


by any person against a female, also words falsely spoken of any person 
charging such person with incest or the infamous crime against nature, either 
with mankind or the brute creation, shall be [actionable] in the same man- 
ner as in the case of slanderous words charging a crime the commission of 
which would subject the offender to death or other degrading penalties. 
[L. ’54, p. 219, $ 487; Cd. ’81, $ 747; 2 H. C., $ 798.] 


Cited in 17 Wash. 239. 


§ 295. (4941.) Answers in Actions to Recover Property Distrained. 

In an action to recover the possession of property distrained doing dam- 
age, an answer that the defendant or person by whose command he acted was 
lawfully possessed of the real property upon which the distress was made. and 
that the property distrained was at the time doing damage thereon, shall be 
good without setting forth the title to such real property. [L. ’54, p. 143, 
$ 63; Cd. ’81, $ 101; 2 H. C., $ 213.] 


See supra, $ 264, what answer must contain. 
See infra, $ 3187, statute relating to distraint of animals doing damage, 


§ 296. (4942.*) Joinder of Causes of Action. 
The plaintiff may unite several causes of action in the same complaint, 
when they all arise out of, — 
1. Contract, express or implied; or 
2. Injuries, with or without force, to the person; or 
3. Injuries, with or without force, to property; or 
4. Injuries, to character; or 
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5. Claims to recover real property, with or without damages for the with- 


holding thereof; or 


6. Claims to recover personal property, with or without damages for the 


withholding thereof; or 


7. Claims against a trustee, by virtue of a contract or by operation of 


law. 
8. The same transaction. 


But the causes of action so united must affect all the parties to the action, 
and not require different places of trial, and must be separately stated. 
[L. ’07, p. 172, § 1. Cf. L. ’54, p. 143, $ 64; L. *61, p. 51, $ 5; L. *69, p. 25, 


$ 100; Cd. ’81, $ 102; 2 H. C., $ 214.] 


See supra, $ 153, form of action. 


See supra, $ 180, when executor, trustee, etc., may sue alone. 


See supra, § 255, forms of pleadings. 


See supra, § 258, what complaint shall contain. 


See notes to § 796, infra. 


Cited in 14 Wash. 479; 29 Wash. 533; 
30 Wash. 634; 31 Wash. 662; 34 Wash. 76; 
42 Wash. 88; 42 Wash. 254; 46 Wash. 401; 
47 Wash. 41; 49 Wash. 343; 51 Wash. 258. 

See 1 Remington’s Digest, pp. 32-34, §§ 
19-24. 

It is not an improper joinder to seek, in 
an action for divorce and alimony, to set 
aside certain fraudulent conveyances, on 
which the award of alimony is dependent: 
Prouty v. Prouty, 4 Wash. 174. 

Legal and equitable causes of action may 
be joined in the same complaint, without 
affecting the allegation in either necessary 
to constitute a cause of action: Thompson 
v. Caton, 3 W. T. 31. 

Where plaintiff endeavors to state equi- 
table and legal causes as separate causes 
of action, and in fact but one cause is 
stated, it is error to require an election 
and to dismiss the case for failure to 
elect between the two causes: Brown v. 
Calloway, 34 Wash. 175. 

Under Bal, Code, § 4942, it is proper to 
join a cause of action upon a guaranty 
to pay plaintifl’s salary to a certain date 
with a cause upon an express contract to 
pay the salary after such date: Dudley v. 
Duval, 29 Wash. 528. 

It is not a misjoinder of causes of action 
to unite in one complaint an action for 
the recovery of damages for the breach 
of a contract, and an action alleging 
wrongful conversion of certain buildings 
and camp equipment erected by virtue 
of the same contract: MeCorkle v. Mallory, 
30 Wash. 6232. 

In an action to recover both actual and 
statutory damages, the plaintiff should be 
required to elect whether he will seek to re- 
cover actual or the statutory damages; but 
failure to do so is not prejudicial where 
only statutory damages were awarded: 
Galbraith v. Carmode, "43 Wash. 456. 

In an action to establish water rights, 
based upon the plaintiffs’ claims under (1) 
riparian ownership, (2) appropriation, and 
(3) contract, a motion to separately state 
the several causes of action and to elect 
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upon which they will rely is properly over- 
ruled; since there was but one indivisible 
cause of action, and the independent 
sources of plaintiff’s title do not constitute 
separate causes: Hutchinson v. Mt. Ver- 
non Water etc. Co., 49 Wash, 469. 

As to pleading separate causes of ac- 
tions, see 2 an s Digest, p. 2259, $$ 
28-30; Nor. Pac, Co. v. Hess, 2 Wash. 
383; Seattle Trust. Co. v. Kerry, 19 Wash. 
359; Page v. Page, 43 Wash. 293; Sly v 
Palo Alto Gold Min. Co., 28 Wash. 485. 
See, also, Saunders v. U. 8. Marble Co., 25 
Wash. 475. 

Under this section several causes of ac- 
tion must be separately stated, even im 
equity, or the complaint will be struck out: 
Hockersmith v. Ferguson, 51 Wash. 256. 

Under Bal. Code, § 4942, causes of action 
upon two distinct contracts may be joined 
in one action: Moylan v. Moylan, 50 Wash, 
341. 

An action on contract and an action on 
tort cannot be joined: See 1 Remington's 
Digest, p. 33, § 22; Clark v. Great North- 
ern R. R. Co., 31 Wash. 658; Willey v. 
Nichols, 18 Wash. 528; Sanders v. Stimson 
Mill Co., 34 Wash. 357; Lambert v. La 
Conner Trad. ete. Co., 37 Wash. 113; Voss 
v. Bender, 32 Wash. 566, 

In an action for wrongful eviction, it is 
proper to join causes of actions for prop- 
erty destroved and for other property con- 
verted to the use of the defendant, where 
the same arise out of the same wrongful 
act: McClure v. Campbell, 42 Wash. 252. 

Where a complaint sets forth facts tend- 
ing to show a liability both in tort and 
on contract, such recital is not open to 
objection on the ground of stating more 
than one cause of action, when such facts 
all relate to a single transaction and are 
relied upon as the basis of a single cause 
of action: Barto v, Nix, 15 Wash. 563. 

If the complaint sets forth two causes 
of action without separately stating them, 
it is not error to refuse to strike out cer- 
tain portions thereof when the causes could 
be properly joined; the proper remedy is by 
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motion to require them to be separately 
stated: Richardson v. Carbon Hill Coal Co., 
10 Wash. 648; Moore v. Brownfield, 10 
Wash. 439. 

A complaint attempting to allege causes 
of action against the state to annul a 
judgment of conviction in a criminal case, 
against the state dental board with refer- 
ence to the issuance of a license to practice 
dentistry, and against the members of the 
board and certain dental societies for dam- 
ages, is demurrable on the ground of mis- 
joinder of causes of action: Brown v. 
State, 46 Wash. 399. 

There is no improper joinder of causes 
of action in a complaint to reform plain- 
tiffs’ absolute deed, which was intended as 
a mortgage, and to restore the plaintiffs’ 
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rights in the premises by placing them in 
possession, and for the cancellation of a 
fraudulent judgment of ouster obtained by 
the grantors in the deed: Gustin v. 
Crockett, 14 Wash. 536. 

Parties and interests affected by joinder: 
See 1 Remington’s Digest, p. 33, § 24; Hug- 
gins v. Sutherland, 39 Wash. 352; Johnson 
v. 8. E. Co., 39 Wash. 211; Gilmore v. 
Skookum Box Factory, 20 Wash. 703; 
Utterback v. Meeker, 16 Wash. 185; Bro- 
dek v. Farnum, 11 Wash, 565. 

Splitting or consolidating causes of ac- 
tion: See 1 Remington’s Digest, p. 34, §§ 
25-27; Achey v. Creech, 21 Wash. 319; 
Peterson v. Dillon, 27 Wash. 78; Kane v. 
Kane, 35 Wash. 517; Wheeler, Osgood & 
Co. v. Ralph, 4 Wash. 617. 


Material Allegations not Controverted Admitted, Except 


Every material allegation of the complaint not controverted by the an- 


swer, and every material allegation of new matter in the answer not con- 
troverted by the reply, shall, for the purpose of action, be taken as true; but 
the allegation of new matter in a reply is to be deemed controverted by the 
adverse party, as upon a direct denial or avoidance, as the case may require. 


[L. *69, p. 26, $ 101; L. ’77, p. 22, $ 103; Cd. ’81, $ 103; 2 H. C., $ 215.] 


See next section, 


See supra, $ 258, and notes, what complaint shall contain, 
See supra, $ 264, what answer must contain, 


See supra, § 277, what reply must contain. 


Cited in 2 Wash. 482; 5 Wash. 662; 11 
Wash. 617; 42 Wash. 307. 


Admissions by failure to traverse: See 2 
Remington's Digest, p. 2267, $ 57; Seng- 
felder v, Mutual Life Ins. Co., 5 Wash. 
121; Roberts v. Center, 26 Wash. 435; 
Sherman v. Sweeny, 29 Wash. 321. 


Every material allegation of the com- 
plaint not controverted by the answer shall 
he taken as true: Lake v. Steinbach, 5 
Wash. 609, 662. 

An answer which merely controverts the 
conclusions drawn by the pleader from the 
facts stated does not traverse any ma- 
terial fact, and presents no issue: Id., 659. 


An insufficient denial is in effect no 
denial and admits the facts well pleaded: 
Frost v. Ainslie L. Co., 3 Wash. 241, 243. 


If no reply is filed to affirmative matter 
in the answer, it is error to treat the af- 
firmative matter as denied and take evi- 
dence thereunder—since it is to be pleaded 
as true: Johnson v. Maxwell, 2 Wash. 482, 


The failure of defendant to call the at- 
tention of the trial court to the fact that 
his answer contains aflirmative matter not 
replied to is a waiver of the right to take 
advantage of such omission: Ritchie v. 
Carpenter, 2 Wash. 512, 522. 

In a suit for wages, when the allegations 
of the complaint regarding employment are 
admitted, proof of that fact is unnecessary, 
and errors committed in introduction uf 
testimony regarding employment are im- 
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material: Fitzgerald v. School Dist., 5 
Wash. 112. 

An allegation of “no consideration” is 
not new matter requiring a reply: Frank 
v. Jenkins, 11 Wash. 617. 

The allegations of an answer will not be 
construed as admissions unless so intended 
or the answer requires it: Turner v. 
Turner, 3 Wash. 118; American Copper etc. 
Works v. Galland-Burke etc. Co., 30 Wash. 
178; Browder v. Phinney, 37 Wash. 70; 
Collier v. Great Northern R. Co., 40 Wash. 
639. Express admissions in an answer con- 
trol direct averments to the contrary, since 
the pleading must be construed most 
strongly against the pleader, and in the ab- 
sence of an amendment evidence contrary 
to the admission is properly excluded: 
Irwin v. Buffalo Pitts Co., 39 Wash. 346. 

A plea of general denial does not admit 
the corporate existence of plaintiff where 
that is a necessary allegation of the com- 
plaint: Denver v. Spokane Falls, 7 Wash. 
220, 

A general allegation of fraud in a com- 
plaint is not admitted by a demurrer there- 
to: Olympia Water Works v. Gelbach, 16 
Wash, 482, 

A motion to quash a writ of mandamus 
admits the facts stated, but not the con- 
clusions drawn therefrom: Hester v. 
Thompson, 35 Wash, 119. 

Where a building contract permits the 
owner to fix the damages for delay and re- 
quires arbitration if the contractor dis- 
sents, and the reply admits that the dam- 
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ages were fixed, the plaintiff cannot avoid 
the effect of such admission by showing 
that the delay was not its fault, where 
those defenses had not been submitted to 
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trate; and judgment is properly given on 
the pleadings for the amount claimed, less 
the damages fixed: Childs Lum. € Mig. 
Co. v. Page, 32 Wash. 250. 


arbitration or any attempt made to arbi- 


$ 298. (4944.) Material Allegations Defined. 

A material allegation in a pleading is one essential to the claim or de- 
fense, and which could not be stricken from the pleading without leaving 
it insufficient. [L. '54, p. 143, $ 65; Cd. ’81, $ 104; 2 H. C., $ 216.] 


CHAPTER X. 
MISTAKES AND AMENDMENTS. 


$ 299. (4949.) Variance, When Material. 

No variance between the allegation in a pleading and the proof shall 
be dermed material, unless it shall have actually misled the adverse party 
to his prejudice in maintaining his action or defense upon the merits. When- 
ever it shall be alleged that a party has been so misled, that fact shall be 
nroved to the satisfaction of the court, and in what respect he has been 
misled, and thereupon the court may order the pleading to be amended upon 


such terms as shall be just. 
$ 217.] 


[L. "54, p. 143, $ 66; Cd. '81, $ 105; 2 H. C., 


Variance generally: See notes to $ 301, failure of proof. 


See next section. 


As to what plaintiff may prove under general denial, see $ 264, supra, and notes. 


Cited in 1 Wash. 545; 2 Wash. 520; 3 
Wash. 487; 3 Wash. 534; 5 Wash, 57; 16 
Wash. 48; 21 Wash. 640; 22 Wash. 142; 
24 Wash. 155; 26 Wash. 527; 26 Wash. 
553; 29 Wash. 534; 30 Wash. 169; 38 
Wash. 543; 39 Wash. 54; 43 Wash. 222; 
50 Wash. 688. 

As to variances, see 2 Remington’s 
Digest, pp. 2301-2304, §§ 180-190. 

As to evidence admissible under plead- 
ing, see 2 Remington’s Digest, pp. 2297- 
2301, §§ 69-79. 

The definition of variance given in this 
section is anything but definite, and its ap- 
plication has ever been a fruitful source of 
trouble and disagreements among jurists, 
some claiming, with much force, that its 
principal mission is to provide for a quar- 
rel between court and counsel: Marsh v. 
Wade, 1 Wash. 538, 545. 

When the testimony fails to meet the al- 
legations of the complaint, but is received 
without objection or motion to strike or 
suggestion of surprise, a nonsuit is prop- 
erly refused: Guley v. N. W. Coal & T. 
Co., 7 Wash. 491, 493; and the complaint 
should be considered amended to correspond 
with the facts proven: Murray v. Meade, 5 
Wash. 693; Olson v. Snake River etc. R. 
Co., 22 Wash. 139; Taylor v. Ballard, 24 
Wash. 191; Richardson v. Moore, 30 Wash. 
406; Gay v. Havermale, 30 Wash. 622; 
Helphrey v. Strobach, 13 Wash. 128; Al- 
lend v. Spokane Falls & N. R. Co., 21 
Wash. 324; State v. Lorenz, 22 Wash. 289; 
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Kinkead v. Holmes & Bull Fur. Co., 24 
Wash. 216; Green v. Tidball, 26 Wash. 353. 

The omission to plead in a reply a rescis- 
sion of a contract, which does not mislead 
the defendant, nor affect his substantial 
right, may be cured by amendment at any 
stage of the proceedings: Ankeny v. Clark, 
1 Wash. 549. See next section. 

In an equity case the decision will be 
based upon the evidence introduced with- 
out objection, regardless of the pleadings, 
yet it is the duty of the court to exclude 
testimony wholly irrelevant when objected 
to: Davis v. Hinchcliffe, 7 Wash. 199. 

A plaintiff cannot allege one cause of ac- 
tion in his complaint and then, by means 
of a reply, recover upon an entirely differ- 
ent cause of action: Dibble v. DeMattos, 
8 Wash. 542, 543; Comegys v. Am. L. Co., 
8 Wash. 661, 667; Clark v. Sherman, 5 
Wash. 681; Dietz v. Winehill, 6 Wash. 109, 
110; Osten v. Winehill, 10 Wash. 333; 
Distler v. Dabney, 3 Wash. 200; see 
Ankeny v. Clark, supra. 

A defendant cannot urge a variance be- 
tween the contract pleaded by plaintiff 
and the one offered in evidence, when the 
judgment is based on the contract pleaded 
bv defendant in his answer: Megrath v. 
Gilmore, 15 Wash. 558; Rattelmiller v. 
Stone, 28 Wash, 104. A defendant cannot 
complain that evidence and instructions 
were not applicable to the issues presented 
by the complaint, when such issues were 
brought in by his afirmative answer: Ryan 
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v. Lambert, 49 Wash. 649. Where the 
complaint in an action to recover for 
personal injuries contains a general allega- 
tion of negligence, any fact tending to 
eontribute approximately to the injury is 
admissible in evidence thereunder: Uren v, 
Golden Tunnel Min. Co., 24 Wash. 261; 
Clukey v. Seattle Elec. Co., 27 Wash. 70; 
Crooker v. Pac. Lounge & Mattress Co., 
34 Wash. 191; Thomson v. Issaquah 
Shingle Co., 43 Wash. 253. 

In an action for personal injuries, in 
which the complaint alleges certain items 
of special damages, and prays for a sum 
in excess thereof, it is proper to allow a 
trial amendment alleging general damages 
in a sum equal to the difference between 
the special damages and the sum prayed 
for, where proof of the general damages 
was admitted without objection, and the 
defendant did not move for a continuance 
on making its claim of surprise: Lobb v. 
Seattle ete. R. Co., 48 Wash. 238. 

IN PARTICULAR CASES.—An action 
for money had and received is not sup- 
ported by proof that plaintiff had paid 
defendant certain sums of money on & 
written contract for convevance of land, 
which had been rescinded by plaintiff: 
Distler v. Dabney, supra. 

Where complainant seeks a recovery for 
goods sold defendants as partners, it is 
error to admit evidence to show, and to 
instruct the jury on the theory, that de- 
fendants were a corporation: Kelly v. 
Johnson, 5 Wash. 785. 

Where the complaint in an action on a 
note alleges that plaintiff had loaned the 
defendant money, there is no variance 
when the evidence shows that the money 
had been loaned by plaintiff's wife, but 
was in fact his money: Piling v. Morse, 5 
Wash. 797. 

In an action to recover land, and set 
aside defendant’s deed, plaintiff declared 
specially on a defective deed, averring title 
thereunder, but upon the tria] introduced 
over defendant’s objection a prior deed to 
remedy such defective deed. Held, no 
error, since, the case being an equitable 
one, the particularity of pleading made 
use of by plaintiff was not necessary; the 
liberality of the rule in regard to amend- 
ments permitted plaintiff to put in the evi- 
dence and amend his pleadings to conform 
thereto on proper terms, and it appeared 
that defendant was denied no indulgence 
that he asked by reason of being misled 
by the pleadings: Carson v. Railsback, 3 
W. T. 168. 

Where a complaint described a judg- 
ment as rendered for costs in the sum of 
$19.30, and the judgment offered was ren- 
dered for $18.30, the defendant is not mis- 
led and the variance is immaterial: Ritchie 
v. Carpenter, 2 Wash. 512. 

The variance is immaterial when the 
complaint describes a city warrant for 
street improvement as Stevens street war- 
rant “A, 896,” and the proof shows that its 
number should be “A, 893,” when the 
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amounts, date of issue, rate of interest and 
payee correspond with the allegations: Roe 
v. Cutter, 4 Wash, 611. 

Proof that services were performed and 
a bill rendered therefor, which was stated 
to be satisfactory, sustains a recovery 
either on contract or on a quantum meruit 
for the services: Wright v. Lake, 48 Wash. 
469. 

EVIDENCE HELD ADMISSIBLE OR 
NOT ADMISSIBLE UNDER ALLEGA- 
TIONS IN INSTRUMENTS: See 2 Rem- 
ington’s Digest, p. 2298, §170; Washington 
Bridge Co. v. Improvement Co., 12 Wash. 
272; Skagit R. & L. Co. v. Cole, 2 Wash. 
57; Stephens v. Spokane, 11 Wash. 41; 
Everett Land Co. v. Maney, 16 Wash. 552; 
Interstate Sav. & Loan Assn. v. Knapp, 20 
Wash, 225; Carroll v, Caine, 27 Wash. 402. 
An indefinite memorandum of a settlement 
between partics, making no reference to a 
wheat transaction in controversy, is in- 
admissible to show a settlement when none 
was pleaded: Wees v. Page, 47 Wash. 213. 


"Under allegations regarding fraud: See 


Rathbone, Sard & Co. v. Frost, 9 Wash. 
162; Cade v. Head Camp, W. O. W., 27 
Wash, 218; McMullen v. Rousseau, 40 
Wash, 497. 

Under allegations regarding title and 
ownership, see Rogers v. Miller, 13 Wash 
82; Miller v. Lake In. Co., 27 Wash. 447; 
Kemp v. Folsom, 14 Wash. 16. 

EVIDENCE HELD ADMISSIBLE OR 
NOT ADMISSIBLE UNDER AVER- 
MENTS OF ANSWERS: See 2 Reming- 
ton’s Digest, p. 2299, § 173; Corliss v. Dun- 
ning, 8 Wash. 332; Brown v. Seattle City 
R. Co., 16 Wash. 465; Kennedy v. School 
Dist. No. 1, 20 Wash. 399; Wasmund v. 
Harm, 36 Wash. 170; United States, Use 
etc. v. Aetna Indemnity Co., 40 Wash, 87; 
Wheeler v. Aberdeen, 45 Wash. 63. 

EVIDENCE HELD ADMISSIBLE UN- 
DER GENERAL ISSUE OR GENERAL 
DENIALS: See 2 Remington’s Digest, p 
2299, § 174. Any evidence which tends to 
disprove the allegations of the complaint: 
Penter v. Staight, 1 Wash. 365; Fairhaven 
v. Cowgill, 8 Wash. 686; Nichols v. Opper- 
man, 6 Wash. 618; Trumbull v. Jackman, 
9 Wash. 524; Kellogg v. Scheuerman, 18 
Wash. 293; Peterson v. Seattle Traction 
Co., 23 Wash. 615; Bay View Brew. Co. v. 
Grubb, 24 Wash. 163; Lund v. St. Paul M. 
& M. R. Co., 31 Wash. 286; Armstrong v. 
Musser Lumber & Mfg. Lum. Co., 43 Wash. 
584; Parker v. Dacres, 1 Wash. 190; Car- 
keek v. Boston Nat. Bank, 16 Wash. 399; 
Chrast v. O’Connor, 41 Wash. 360. 

EVIDENCE HELD INADMISSIBLE 
UNDER GENERAL DENIAL: Griffith v. 
Wright, 21 Wash, 494; Nunn v. Jordan, 31 
Wash, 506; Murray v. Okanogan Livestock 
ete. Co., 12 Wash. 259; Buddress v. Schafer, 
12 Wash. 310; MeKay v. Elwood, 12 Wash. 
579; Bruce v. Foley, 18 Wash. 96. 

One who waives a defense set out in her 
answer, and is permitted to offer proof of 
another defense which she fails to estab- 
lish, and thereupon seeks relief under the 
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defense that had been waived, cannot ob- 
ject that the court went out of the issues 
in the cause in deciding equities to which 
the parties appeared to be entitled under 
the evidence: Budlong v. Budlong, 48 
Wash. 645. 


Defenses to be specially pleaded: See 2 
Remington's Digest, p. 2301, $ 178; Mait- 
land v. Zanga, 14 Wash. 92; Taylor v. 
Modern Woodmen of America, 42 Wash. 
304. 


Under a general denial and plea of con- 
tributory negligence evidence as to plain- 
tiff’s intoxication is admissible: Carter v. 
Seattle, 19 Wash. 597. 


A bill of particulars limits the proof to 
the items charged therein: Seattle v. 
Parker, 13 Wash. 450; Dudley v. Duval, 29 
Wash. 528; Howells v. North Amer, Trans. 
& Trad. Co., 24 Wash. 689; American 
Copper etc. Works v. Galland-Burke etc. 
Co., 30 Wash. 178; but see Spokane & 
Idaho Lum. Co. v. Loy, 21 Wash, 501. 


In an action on a conditional] fire insur- 
ance policy, declared upon as unconditional, 
there is no reversible error, where the evi- 
dence shows the fire not to have been of 
the excepted classes, and the statute as to 
variances was not complied with: Pencil v. 
Home Ins. Co., 3 Wash. 485. 

Plaintiff should be nonsuited in an action, 
upon a fire insurance policy in which the 
complaint declares upon a contract for in- 
surance upon a certain building to cover 
$500, when the evidence shows that the 
contract was for a policy in the sum of 
$600 upon two buildings upon the same 
lot: Waldron v. H. M. Ins. Co., 9 Wash. 
534. 

An allegation that a water-closet is out 
of repair, without any attempt to allege 
defeet in the original construction, does not 
furnish the foundation for proof of defec- 
tive construction: Bernhard v. Reeves, 6 
Wash. 424; Imhoof v. Northwestern Lum. 
Co., 43 Wash. 387. 

On the question of undue influence, where 
there is no allegation nor testimony that 
defendants had solicited an attorney who 
drew the deed and contract to use his in- 
fluence with plaintiff to make the deed, 
defendants’ offer to prove that they had 
not solicited said attorney is immaterial: 
Kennedy v. Currie, 3 Wash. 442. 

In an action to recover commissions on 
sale of real estate, defendants may, under 
the general issue, show that plaintiff was 
in the employ of the purchasers, and re- 
ceiving compensation from them, in order 
to discredit his testimony as to the making 
of a contract pleaded: Dillon v. Folsom, 5 
Wash. 439, 

Under an allegation in a complaint for 
damages that the defendant so negligently 
condueted itself in the management of its 
car that, through its negligence and its 
servants in driving the car, plaintiff was 
injured, it is admissible to prove defects in 
the brake-rod of the car: Cogswell v. West 
St. € N. End etc. Ry. Co, y Wash. 46. 
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In an action by a servant for injuries re- 
ceived by the negligence of his master 
where the complaint alleges that he left 
his work to go to the water-closet and was 
injured while on the way there, and the 
proof shows that he was on his way to his 
work in the morning, but had not yet be- 
gun work when injured, there is no ma- 
terial variance: Sayward v. Carlson, 1 
Wash. 29. 

The fact that the plaintiff was unable 
to prove the particular cause of a collision 
of street-cars, as set forth in her com- 
plaint, does not deprive her of the benefit 
of the presumption that negligence is pre- 
sumed from the happening of a collision, 
since that was alone the substance of the 
issue, and the particular cause alleged need 
not be proved: Lobb v. Seattle, Renton & 
Southern R. Co., 48 Wash. 238. 

Proof cannot be limited to allegations 
which are mere conclusions of the pleader, 
where there are other sufficient allegations 
in the complaint: Allend v. Spokane Falls 
0., 21 Wash. 324; Mercier v. 
Travelers’ Ins. Co., 24 Wash. 147. 

Proof of special damages is inadmissible 
when no allegation as to such damages is 
made in the pleadings: Meeker v. Gardella, 
1 Wash. 139; Kaufman v. Tacoma ete. R. 
Co., 11 Wash. 632; Stowe v. La Conner 
Trad. & Transp. Co., 39 Wash. 28. 

Where the evidence of defects in an en- 
gine, and also evidence of the character 
of the work and wages received by plain- 
tiff prior to a collision in which he was 
injured, were admitted under allegations 
respectively of gross negligence on the de- 
fendant’s part and of permanent disability 
from injury suffered, it was held that the 
evidence was admissible that such allega- 
tions were broad enough to cover the testi- 
mony, and if not, no ground of exception 
would lie under this section: N. P. R. Co. 
v. O’Brien, 1 Wash. 599. 

In a suit to foreclose a mechanic's lien 
against the “Installment Building & Loan 
Company” for materials furnished the cor- 
poration itself, it is an immaterial variance 
that the notice of lien offered in evidence 
deseribes the corporation as the “Install- 
ment Building € Loan Association”: I. B. 
& L. Co. v. Wentworth, 1 Wash. 467, 

But a notice is insuflicient which states 
that a lien is claimed “upon that certain 
wooden frame building situated upon the 
S. E. corner of Tenth and J street, upon 
lot 12 in block 4016,” when the proof 
shows the materials were furnished in the 
construction of a dwelling-house on lots 1 
and 2 in block 3919: Mt. Tacoma Mfg. Co. 
v. Cultum, 5 Wash. 294. 

After verdiet, when no motion has been 
made to make the pleadings more definite 
and certain, they will be liberally con- 
strued to sustain the judgment: Johnson v. 
Leonhard, 1 Wash. 564; Livesley v. O’Brien, 
3 Wash. 546, 

In an action based upon promissory notes 
which had been signed upon their face by 
the detendant as maker, it is not a variance 
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to put such notes in evidence, although 
containing an indorsement over the signa- 
ture of individuals who had not been made 
parties to the effect that “we hereby sev- 
erally join in the execution of the within 
notes as original makers thereof and waive 
presentation and protest notice’: Hinch- 
man v. Point Defiance R. Co., 14 Wash. 349. 
See, also, Anderson v. New York Life Ins. 
Co., 34 Wash. 616. 


Variance between allegation and proof: 
See 2 Remington’s Digest, pp. 2301-2305, 
§§ 181-191. 

A variance regarding a fact not properly 
in issue is immaterial: State ex rel. Olson 
v. Allen, 14 Wash. 684. 

An immaterial variance between the 
pleadings and proof will not be considered 
or the pleading will be treated as amended: 
Mercier v. Travelers’ Ins. Co., 24 Wash. 
147; Irbv v. Phillips, 40 Wash. 618. 

The pleadings may be amended at the 
trial ir there is no material change in the 
issues and the adverse party has not been 
surprised or prejudiced: Wolf v. Hemrich 
Bros. Brew, Co., 28 Wash. 187; McClammy 
v. Spokane, 36 Wash, 339; Leghorn v. Re- 
view Pub. Co., 31 Wash. 627; State v. 
Lorenz, 22 Wash. 289; Westland Pub. Co. 
v. Royal, 36 Wash. 399; McDonough v. 
Great Northern R. Co., 15 Wash, 244; 
Allend v. Spokane Falls & N. R. Co., 21 
Wash. 324; Smith v. Michigan Lum. Co., 
43 Wash, 402; Gritman v. U. S, Fidelity 
ete. Co., 41 Wash. 77; Helbig v. Grays 
Harbor Elec. Co., 37 Wash. 130; Morrissey 
v. Faucett, 28 Wash. 52; Stern v. Sill, 39 
Wash, 557; Whitney v. Priest, 26 Wash. 
48; Van Behren v. Rettkowski, 37 Wash. 
247; State ex rel. Matson v. Superior Court, 
42 Wash. 491; Cummings v. Weir, 37 Wash. 
42. Or a new trial may be granted: See 
Ernst v, Fox, 26 Wash. 526. Where the 
defendant’s demurrer to the complaint is 
overruled and he stands thereon, the judg- 
ment must be limited to the demand in the 
complaint, and amendments to conform to 
the proof cannot be made: State v. Pit- 
tenger, 37 Wash. 384. 

Variance between pleadings and proofs 
as to performance of contracts will be held 
immaterial if the adverse party has not 
been misled to his prejudice: Bigelow v. 
Scott, 2 W. T. 378; Olson v. Snake River 
Val. R. Co., 22 Wash. 139; Childs Lum. & 
Mfg. Co. v. Page, 23 Wash. 128; Dudley v. 
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Duval, 29 Wash. 528; Meals v. De Soto 
Placer Min. Co., 33 Wash. 302; Griffith v. 
Ridpath, 38 Wash. 540; Bringgold v. Spo- 
kane, 27 Wash. 202. 

Where the proof offered would not sup- 
port the theory of the complaint, the vari- 
ance is material: Koyukuk Min. Co. v. 
Van de Vanter, 30 Wash. 385; Butler v. 
Carvin, 33 Wash. 621; Albin v. Seattle 
Elec. Co., 40 Wash. 51; Jacobs v. First 
Nat. Bank, 15 Wash. 358; Price Baking 
Powder Co. v. Rinear, 17 Wash. 95; Schole, 
v. De Mattos, 18 Wash. 504; Dickey v. 
Northern Pac. R. Co., 19 Wash. 350. 

Partial failure of proof as to full per- 
formance of contracts or damages claimed 
in pleading may be treated as immaterial 
variance: Washburn v. Case, 1 W. T. 253; 
Olson v. Snake River Valley R. Co., 22 
Wash. 139; Sterrett v. Northport Min. & 
Smelt. Co., 30 Wash. 164. 

Variance to be material must have mis- 
led the adverse party to his prejudice: 
Denny v. Saywood, 10 Wash. 422; Mercier 
v. Travelers’ Ins. Co., 24 Wash, 147; Dud- 
ley v. Duval, 29 Wash. 528; Olson v. Snake 
River Valley R. Co., 22 Wash. 139; Grissom 
v. Hofius, 39 Wash. 51. 

Failing to prove an unnecessary allega- 
tion is not a variance: Freeman v. Gloyd, 
43 Wash. 607. 

Variance between pleadings and proofs 
as to parties or persons is immaterial if 
adverse party has not been misled or pre- 
judiced: Post-Intelligeneer Pub. Co. v. 
Harris, 11 Wash. 500; Bignold v. Carr, 24 
Wash. 413; Dennis v. First Nat. Bank, 33 
Wash. 161; Vulean Iron Works v. Burrell 
Constr. Co., 39 Wash. 319. 

In an action for slander in uttering of 
a man that he has “another wife and 
child back east,” in effect charging him 
with the erime of bigamy, it is a fatal 
variance to prove that “he has a wife 
and child back east and is living with 
another woman here,” which would only 
constitute the crime of adultery; since ' 
the old rule that in slander a variance is 
fatal has not been relaxed to such an 
extent as to allow allegation as to one 
crime and proof of another: Bleitz v. 
Carton, 49 Wash. 545. 

Proof of a conditional statement of 
slanderous words does not support an alle- 
gation of a positive or direct statement: 
Bleitz v. Carton, 49 Wash. 545. 


(4950.) Immaterial Variance, Effect of. 


When the variance is not material, as provided in the last section, the 
court may direct the fact to be found according to the evidence, or may order 


an immediate amendment without costs. 


2H. C., $ 218.] 


See notes to last section. 


[L. 54, p. 144, $ 67; Cd. ’81, $ 106; 


Cited in 22 Wash. 142; 26 Wash. 528;38 Wash. 544; 40 Wash. 621, 
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When, however, the allegation of the cause of action or defense to which 
the proof is directed is not proved, not in some particular or particulars only, 
but in its entire scope and meaning, it shall not be deemed a case of variance 


within the last two sections, but a failure of proof. 


'81, $ 107; 2 H. C., $ 219.] 
See notes to § 299, supra. 


Cited in 1 Wash. 543; 1 Wash. 545; 22 
Wash. 143; 26 Wash. 553; 28 Wash. 190; 
29 Wash. 543; 38 Wash. 661. See 2 Rem- 
ington’s Digest, p. 2305, § 191. 

The rule that the allegata and probata 
should correspond prevails under the code 
as well as under the common law: Marsh 
v. Wade, 1 Wash. 538, 541; Carson v. 
Railsback, 3 W. T. 168. 


An action for money had and received 
is not supported by proof that plaintiff 
had paid defendant certain sums of money 
upon a written contract which had been 
rescinded by plaintiff: Distler v. Dabney, 
3 Wash. 200; or upon a contract for pay- 
ment of money in consideration of the 
surrender of an interest in real estate: 
Clark v. Sherman, 5 Wash. 681; follow- 
ing Distler v. Dabney, supra; and plain- 
tiff cannot recover in an action improp- 
erly bronght as one for money had and 
received, although the real cause of ac- 
tion may be disclosed by the answer and 
reply: Clark v. Sherman, supra. 

On a complaint alleging an express con- 
tract between plaintiff and defendant, no 
recovery can be had on proof of a con- 
tract between defendant and a third party 
for plaintiff's benefit: Haynes v. T. O. 
& G. H. R. Co., 7 Wash. 211, 213. 

In an action on notes given for pur- 
chase price of land, although evidence to 
show a tender of a deed would have been 
vain and useless, yet where plaintiff has 
-not pleaded an excuse for tender, he 
cannot urge the uselessness of complying 
with the obligation on his part: Under- 
wood v. Tew, 7 Wash. 297. 

In an action against partners for goods 
sold and delivered, it is error to admit 
evidence to show, and to instruct the jury 
on the theory, that defendants were a cor- 
poration: Kelly, Dunn & Co. v. John- 
son, 5 Wash. 785. 

In a suit against a carrier to recover 
damages for wrongful ejection of a pas- 
senger from a vessel, in which he pleads 
the contract of carriage, breach and cir- 
cumstances of aggravation causing addi- 
tional injury, a failure to prove the con- 
tract is not a variance, but a total failure 
of proof: Magee v. O. R. & N. Co., 46 
Fed. (Wash.) 734. 

Proof of an illegal consideration for a 
note cannot be given under the allega- 
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[ L. ’54, p. 144, $ 68; Cd. 


tion of no consideratin, but the facts show- 
ing the illegality must be pleaded: Lyts 
v. Keevey, 5 Wash. 606. 

In an action of replevin by a mortgagee 
to recover the mortgaged property which 
had been attached while in his possession 
by ereditors of the mortgagor, it was 
error, after excluding the mortgage by 
reason of invalidity, to treat the trans- 
action brought about by the mortgage as 
a pledge, and admit oral testimony to 
establish the relation of pledyor and 
pledgee: Marsh v. Wade, 1 Wash. 538. 

In an action of replevin, where personal 
property had been mortgaged to plaintiffs 
by third parties afterward, but prior te 
the maturity of the debt, delivered by 
the mortgagors to the defendant, it is a 
failure of proof, and not a mere variance, 
curable by amendment, to prove the exis- 
tence of the mortgage in support of the 
allegations of plaintiff's ownership: Silsby 
v. Aldridge, 1 Wash. 117. 

In an action for the possession of per- 
sonal property, where plaintiff claims as 
owner under a bill of sale from a third 
party, and the proof shows that he is 
merely a mortgagee, he cannot recover: 
Kerron v. M. P. L. & M. Co., 1 Wash. 
241. 

There is a marked distinction between 
an immaterial variance and an absolute 
failure of proof, since the former may be 
cured by amendment while the latter is 
fatal to the action or defense: Dudley v. 
Duval, 29 Wash. 528; Malloy v. Ben- 
way, 34 Wash. 315; Weber v. Snohomish 
Shingle Co., 37 Wash. 576. 

Where the complaint alleges a contract 
between the plaintiff as one party, and 
the defendants jointly as the other par- 
ties, and the proof showed a contract 
between the defendant agent as one party, 
and his two employers jointly, as the 
other party, there is a fatal variance 
amounting to a failure of proof under 
this section: Hartman v. Belden, 38 Wash. 
655. 

In an action for slander in charging a 
man with being a bigamist, proof that he 
did not actually call him a bigamist, but 
said he had a wife back east and was liv- 
ing with another woman here, is not only 
a total failure of proof, but amounts to a 
positive denial of the allegation: Bleitz 
v. Carton, 49 Wash. 545, 
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§ 302. (4952.) Variance in Action to Recover Personal Property. 

Where the plaintiff in an action to recover the possession of personal 
property, on a claim of being the owner thereof, shall fail to establish on trial 
such ownership, but shall prove that he is entitled to the possession thereof 
by virtue of a special property therein, he shall not thereby be defeated of 
his action, but shall be permitted to amend, on reasonable terms, his com- 
plaint, and be entitled to judgment according to the proof in the case. [L. 
'57, p. 10, $ 11; L. *69, p. 27, $ 106; Cd. ’81, $ 108; 2 H. C., $ 220.] 


See notes to last section. 


$$ 302, 303 


Cited in 1 Wash. 119; 16 Wash. 48. 
In an action of replevin the defendant 
may, under a general denial of plain- 


tiff’s title and right of possession, show 
title to the property in himself: Harvey 
v. Ivory, 35 Wash. 397. 


$ 303. (4953.) Amendments, Allowance of. 

The court may, in furtherance of justice, and on such terms as may be 
proper, amend any pleadings or proceedings, by adding or striking out the 
name of any party, or by correcting a mistake in the name of a party, or a 
mistake in any other respect, and may, upon like terms, enlarge the time 
for answer or demurrer. The court may likewise, upon affidavit showing good 
cause therefor, after notice to the adverse party, allow, upon such terms as 
may be just, an amendment to any pleading or proceeding in other particu- 
lars, and may, upon like terms, allow an answer to be made after the time 
limited by this code, and may, upon such terms as may be just, and upon 
payment of costs, relieve a party, or his legal representatives, from a judg- 
ment, order, or other proceeding taken against him through his mistake, in- 
advertence, surprise, or excusable neglect. [L. ’54, p. 144, $ 69; L. ’75, p. 11, 
$ 20; Cd. *81, $ 109; L. ’91, p. 106, $ 3; 2 H. C., $ 221.] 


Superseded so far as concerns the vacation of a divorce decree by $ 235, supra: Metler 


v. Metler, 32 Wash. 494, 


See supra, $ 250, amendments to notices, 


See infra, § 307, and notes, what defects may be disregarded. 


See infra, § 472, vacation of judgments. 


See supra, $ 245, opening default in certain cases, 

See infra, $ 464, causes for vacation and modification of judgments, 

See infra, § 677, amendments in attachment proceedings. 

For provision relating to amendments on appeal from justiecs’ courts, see infra, § 1788, 


Cited in 3 Wash. 709; 4 Wash. 505; 4 
Wash. 763; 8 Wash. 594; 10 Wash. 310; 
11 Wash. 73; 12 Wash. 664; 17 Wash. 357; 
17 Wash. 566; 17 Wash, 601; 18 Wash. 
211; 18 Wash. 390; 18 Wash. 842; 21 Wash. 
640; 23 Wash. 251; 25 Wash. 656; 25 
Wash. 669; 28 Wash. 165; 31 Wash. 185; 
31 Wash. 254; 32 Wash. 174; 32 Wash. 376; 
32 Wash. 497; 35 Wash. 358; 35 Wash. 
361; 35 Wash. 687; 37 Wash. 226; 48 Wash. 
430; 50 Wash. 374; 51 Wash. 465, 677. 

As to the amendment of pleadings in 
general, see 2 Remington’s Digest, pp. 
2276-2286, $$ 99-128, 

The act of February 26, 1891, entitled 
“An act relating to pleadings in civil ac- 
tions, and amending §§ 76, 77 and 109 of 
the code of Washington of 1881,” does not 
conflict with Art. 2, § 19, of the con- 
stitution, although § 109 of the Code 
of 1881 concerns the time within which 
courts may vacate judgments: Marston v. 
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Humes, 3 Wash. 267, 269; overruling Har- 
land v. Territory, 3 W. T. 131. 

The limitation of time contained in the 
prior law is entirely omitted in the amend- 
ment: Id. 

AMENDMENTS are allowed, in the dis- 
cretion of the court, upon such terms as 
shall seem just: Williams v. Miller, 1 W. 
T. 88; Silsby v. Frost, 3 W. T. 388. 

The power of the court to allow amend- 
ments to pleadings is largely discretion- 
ary, and its exercise will not be reviewed 
on appeal, unless the discretion has becn 
abused, and especially not where ample 
opportunity has been offered to meet and 
defend against the amended pleading: 
Silsby v. Frost, supra; Hulbert v. Brac- 
kett, 8 Wash. 438; Morgan v. Morgan, 
10 Wash. 99; Belles v. Miller, 10 Wash. 
259; Seward v. Derickson, 12 Wash. 225; 
McDonough v. Great Northern R. Co., 
15 Wash. 244; Ogle v. Jones, 16 Wash. 
319; West Seattle Land & Imp. Co. v. 
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Herren, 16 Wash. 665; Seattle v. Baxter, 
20 Wash. 714; Hart Lum. Co. v. Rucker, 
20 Wash. 383; Long v. Eisenbeis, 23 Wash. 
556; Daly v. Everett Pulp & P. Co., 31 
Wash 252; Thomas v. Price, 33 Wash. 
459; Cummings v. Weir, 37 Wash. 42; Hel- 
big v. Grays Harbor Elec. Co., 37 Wash. 
130; Davis v. Seattle, 37 Wash. 223; Van 
Behren v. Rettkowski, 37 Wash. 247; and 
for a proper exercise of such discretion in 
allowing or refusing such amendments, see, 
also, Balch v. Smith, 4 Wash. 497; Maney 
v. Hart, 11 Wash. 67; Price v. Scott, 13 
Wash. 574; Price Baking Powder Co. v. 
Rinear, 17 Wash. 95. 

If an amended complaint is filed, any 
error of the court in ruling upon the 
original complaint is thereby waived: Bell 
v. Waudby, 4 Wash. 743; but where a 
demurrer to a pleading is improperly sus- 
tained and an exception taken thereto 
the objection is not waived by the filing 
of an amended complaint: Wood v. Mas- 
tick, 2 W. T. 64; and opportunity should 
be given to amend if the pleading is 
amendable: Renton v. St. Louis, 1 W. T. 
215. 

When the court directs the amendment 
of a pleading a copy thereof need not be 
served, unless expressly ordered by the 
court: Williams v. Miller, supra. 

The refusal of the trial court to allow 
an amendment substituting entirely new 
parties plaintiff is not an abuse of dig- 
eretion: Liebmann v. McGraw, 3 Wash. 
520. But see Zeimantz v. Blake, 39 Wash. 
6; Davis v. Seattle, 37 Wash. 223. 

The nature and character of a proper 
amendment of pleadings must be made 
to clearly appear to the appellate court 
before it will review the action of the 
lower court in refusing to allow the same: 
Newberg v. Farmer, 1 W. T. 182. 

Under the statute permitting amend- 
ments to pleadings, it is within the dis- 
cretion of the court to permit the filing 
of an amended answer on the merits after 
a finding against defendant, setting up the 
pendency of another suit: State v. Su- 
perior Court, 9 Wash. 366; or allowing 
the setting up of the statutes of limita- 
tion in an amended reply before trial: 
Thomas v. Price, 33 Wash. 459; or allow- 
ing amendments after reversal and re- 
mand for further proceedings: Interstate 
Sav. & L. Assn. v. Knapp, 20 Wash, 225; 
Richardson v. Carbon Hill Coal Co., 18 
Wash. 368. 

An omission to plead in a reply a res- 
cission of a contract, which does not mis- 
lead the defendant, nor affect his sub- 
stantial rights, may be cured by amend- 
ment at anv stage of the procecdings: 
Ankeny v. Clark, 1 Wash. 549; see Dist- 
ler v. Dabney, 3 Wash. 200; Osten v. 
Weinhill, 10 Wash. 333. 

The refusal of the court to permit a 
defendant to amend its answer so as to 
set up another defense, after plaintiff 
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had rested, which if granted would have 
necessitated a continuance to procure 
testimony to meet the new defense, is 
not an abuse of discretion: Skagit R. € L. 
Co. v. Cole, 2 Wash. 57. 

A suitor may be required on motion to 
conform his statement of fact to the rules 
of good pleading, and if he refuse, may be 
turned out of court: Chambers v. Hoover, 
3 W. T. 107. 

The liberality of the rule regarding 
amendments permits the evidence to be 
put in and an amendment of pleadings to 
conform thereto, on proper terms: Car- 
son v. Railsback, 3 W. T. 168; see Carson 
v. Dahms, 3 W. T. 176, 178; Carson v. 
Chandler, 3 W. T. 177; Leaman v. Tuomp- 
son, 43 Wash. 579. 

In an action between former partners, 
upon an alleged promise to pay whatever 
amount was overdrawn on dissolution of 
the partnership, it is an abuse of discre- 
tion to refuse leave to amend the com- 
plaint so as to ask an accounting, where 
it appears at the trial that no such 
promise was made as alleged, but that the 
parties had been equal partners and that 
defendant had overdrawn a sum that 
could be determined only upon an account- 
ing; since a party is not to be turned out 
of court if entitled to any relief: Mait- 
land v. Purdy, 49 Wash. 575. 

An order setting aside a homestead for 
the use of a widow and children is a final 
order which can be set aside only by mo- 
tion for a new trial or petition on stat- 
utory grounds, under this section and 
§ 464, and cannot be vacated on petition of 
the widow on the mere allegation that the 
property was community property and 
that she was entitled to the exclusive 
possession of the same: In re McKeever’s 
Estate, 48 Wash. 429. 

Where, without objection, evidence is 
taken on the trial upon matters which 
ought to be affirmatively pleaded in de- 
fense, and the cause submitted for de- 
cision upon such evidence, the court 
should disregard the defect in the plead- 
ings, or order an amendment to conform 
to the evidence: Galliher v. Cadwell, 3 
W. T. 501. 

The ordering of an amendment of the 
complaint on the trial, because of a mis- 
nomer of plaintiff, is harmless error, 
where there is no inconsiderable delay or 
expense: Lee v. Lee, 3 Wash. 236. 

It is not an abuse of discretion for. the 
court to allow an answer to be amended 
at the trial, although three answers had 
already been filed in the case: Barnes 
v. Packwood, 10 Wash. 50. 

The amendment of a complaint during 
the progress of a trial rests in the dis- 
cretion of the court and when it appears 
that no different answer is required, that 
defendant is not taken by surprise and 
does not ask time to answer the new 
pleading, its allowance ig not an abuse of 
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discretion: Hulbert v. Brackett, 8 Wash. 
438; for abuse of discretion, see Gould v. 
Gleason, 10 Wash. 477; Norris Safe & 
Lock Co. v. Clark, 28 Wash. 268; Mc- 
Cleary v. Willis, 35 Wash. 676; Carstens 
& Earles v. Hine, 39 Wash. 498. 


If the nature of the answer and proof 
thereunder clearly indicate that it was 
the intention to plead a three years’ stat- 
ute of limitations as a bar, and by mis- 
take the pleading had specified a two 
years’ limitation, it is not an abuse of 
discretion, after the hearing or the cause, 
to allow an amendment correcting the 
mistake although the equities be in favor 
of plaintiff: Morgan v. Morgan, 10 Wash. 
9. 


An affidavit and notice of application to 
amend an affirmative defense are not 
necessary where it appears that a mistake 
was made in drawing the first answer: 
Cooke v. Cain, 35 Wash. 353; Daly v. 
Everett Pulp & Paper Co., 31 Wash. 252. 


In an action upon a note payable on de- 
mand in case the maker transfers his real 
estate before maturity, an amended com- 
plaint alleging the transfer of his real 
estate is not inconsistent with the original 
complaint alleging a transfer of “certain” 
of his real estate, and is allowable: Love- 
day v. Parker, 50 Wash. 260. 

Terms and conditions as to amendments 
are within discretion of court: Williams 
v. Miller, 1 W. T. 88; Silsby v. Frost, 3 
W. T. 388; Morrissey v. Faucett, 28 Wash. 
52. 

Where plaintiff relies upon on express 
admission in the answer and insists upon 
claiming a surprise, a refusal to allow an 
amendment except upon condition of a 
continuance, is within the discretion of 
the court: Irwin v. Buffalo Pitts Co., 39 
Wash. 346. It is error to refuse a con- 
tinuance on allowing a trial amendment 
changing the issues or alleging additional 
matter to surprise of defendant: Gould v. 
Gleason, 10 Wash. 476; Wright v. North- 
ern R. Co., 38 Wash. 64; Eldridge v. 
Young America etc. Min. Co., 27 Wash. 
297. 

The sufficiency of defendant's excuse for 
delay in filing answer to a complaint after 
the setting aside of the original judgment 
therein is a matter resting largely in the 
discretion of the trial court for deter- 
mination: Woodham v. Anderson, 32 
Wash. 500. 

An affidavit in supplemental proceed- 
ings may, with permission, be amended, 
to conform to the original proceeding: 
Murne v. Schwabacher, 2 W. T. 130. 

If a complaint has been amended twice, 
the refusal to grant a third amendment 
is not an abuse of discretion, especially 
when the application is not accompanied 
with the proposed amended pleading: 
Balch v. Smith, 4 Wash. 497; Ross v. 
Howard, 25 Wash. 1; Harris v. Cowles, 38 
Wash. 331, 
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Amendments should be liberally allowed 
in appeals from justices of the peace, so 
long as the issue in the justice's court 
be not made different thereby. Amend- 
ments should, however, be allowed, in the 
discretion of the court, to promote the 
ends of justice, and the refusal of such 
an amendment is error: Newberg v. Farm- 
er, supra. 

In a case appealed from a justice of 
the peace to the superior court, it is dis- 
eretionary with the court to allow amend- 
ments to the pleadings used before the 
justice, and prohibition will not lie to 
prevent such action: State v. Superior 
Court, 3 Wash. 705. 


A claim in a complaint of a homestead 
in the premises may be amended by alleg- 
ing subsequent performance of acts re- 
quired to perfect the same: Ross v. How- 
ard, 25 Wash. 1. 


An amendment introducing new ele- 
ments of damages in addition to those 
originally claimed is properly denied: An- 
derson v. Harper, 30 Wash. 378. 

An amendment to the complaint is 
proper where it does not affect the ma- 
terial issues involved, although contradic- 
tory of the complaint: Hadevis v. Nut- 
ting, 43 Wash. 40. 


Upon sustaining a demurrer to a peti- 
tion and granting leave to amend, the 
court is not thereby precluded from over- 
ruling a demurrer to an amended petition 
stating substantially the same facts with 
some additional averments: Murphy v. 
Murphy, 43 Wash. 142. 

VACATING JUDGMENTS.—A motion 
to vacate a judgment is directed to the 
discretion of the trial court, and its action 
in passing thereon will not be reversed, 
unless showing made therefor leaves no 
room for the exercise of discretion by 
it: Livesley v. O’Brien, 6 Wash. 553. 

A court will not open a judgment regu- 
larly entered, although it may be through 
mistake, unless it appears that the judg- 
ment was wrongful or oppressive: N, P. 
etc. Ry. Co. v. Black, 3 Wash. 327, 

Where judgment has been taken against 
defendant by default for failure to 
answer, it should be vacated when it ap- 
pears that he has a meritorious defense 
and was misled by a statement ot plain- 
tiffs attorney, that the cause would be 
tried several months later than the time 
at which default was taken: Bast v. Hy- 
som, 6 Wash. 170. 

It is not an abuse of discretion for a 
trial court to deny a motion to vacate a 
judgment by default, when the only 
ground claimed for relief is that defend- 
ant’s counsel was prevented from answer- 
ing, on account of absence from the city: 
Sanborn v. Furniture Mfg. Co., 5 Wash. 
150; nor to deny a motion to vacate a 
judgment, when the affidavits in support 
of the motion show only a want of atten- 
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tion to the case by counsel and client: 
Myers v. Lundrum, 4 Wash. 762. 


Mistake of an attorney in noting the 
day in which answer must be filed, when 
a summons is handed him by a client, 
owing to which mistake judgment by de- 
fault is taken against his client for want 
of answer, will warrant the court in set- 
ting aside the default: Reitmeir v. Seig- 
mund, 13 Wash. 624. 


This section authorizes a trial court to 
vacate its own order denying a new trial, 
taken against a party through mistake, in- 
advertence, surprise or excusable neglect: 
Little Bill v. Dyslin, 51 Wash. 675. 


An order vacating a judgment will not 
be reversed on the technical ground that 
it was granted after denial of a former 
motion for such order, when on the same 
grounds, when the first motion should 
have been granted: Clein v. Wandschnei- 
der, 14 Wash. 257. 

Under § 109 of the Code of 1881, of 
which this section is an amendment, it 
was held that an order vacating a judg- 
ment, whether at the same term or within 
five months thereafter, is not appealable: 
Lilienthal v. Wright, 1 Wash. 1; Gower 
v. Gower, 1 Wash. 16; see contra, N. P. 
ete. Ry Co. v. Black, 3 Wash. 327. 

In Freeman v. Ambrose, 12 Wash. 1, it 
is held that an order setting aside a de- 
fault is not appealable. 

An order of the court granting a motion 
to vacate a default judgment for $500 
upon condition that the defendant would 
give bond in the sum of $2,000, to secure 
the payment of any judgment that might 
be rendered against it, is not an abuse of 
the discretion vested in the court in such 
cases by this section, when it appears 
that the object of the defendant was to 
postpone action for the purpose of de- 
feating the judgment on execution, and 
there is no showing of inability on the 
part of defendant to furnish the bond: 
Halter v. Spokane Soap Works Co., 12 
Wash. 662. 

As to vacation of judgments, when 
taken through mistake, surprise, or inad- 
vertence, see 2 Remington’s Digest, p. 
1602, $$ 110-112, 

See further as to vacation of judg- 
ments: Chehalis County v. Ellingson, 21 
Wash. 638; Spokane € Idaho Lumber Co. 
v. Stanley, 25 Wash. 653; Griffith v. Max- 
well, 25 Wash. 658; Spokane Co. v. Col- 
felt, 30 Wash. 628; Dane v. Daniel, 2 
Wash. 156; Denton v. Merchants Nat. 
Bank, 18 Wash. 387; Hull v. Vining, 17 
Wash. 352; Hart Lumber Co. v. Rucker, 
17 Wash. 600. 

AMENDMENT OF PLEADINGS AT 
TRIAL: See 2 Remington’s Digest, p. 
2278, $ 104, and cases cited. The amend- 
ment of a complaint to correspond to the 
proof is a matter within the discretion 
of the court, and will only be disturbed 
when it appears that injustice was there- 
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by done to defendant: Seward v. Derrick- 
son, 12 Wash. 225. 


It is within the discretion of the court 
to permit the amendment of a complaint 
after the close of plaintiff’s testimony, and 
it is not an abuse of such discretion 
when the amendment is not of such a 
character as to materially change the 
cause of action, nor such as to occasion 
surprise or place opposing counsel at a 
disadvantage: McDonough v. Great North- 
ern Ry. Co., 15 Wash. 244: following Hul- 
bert v. Brackett, 8 Wash. 438. 


Refusal to allow defendant to amend 
his answer upon application therefor 
made after the plaintiff’s testimony has 
been introduced, is not an abuse of the 
court’s discretion: Price v. Scott, 18 Wash. 
574. 


Denial of defendant’s application to file 
an amended answer, at the trial, setting 
up a counterclaim, is not an abuse ot 
discretion when the defendant had once 
waived the filing of it: Maney v. Hart, 
11 Wash. 67. 


In an action to recover for labor per- 
formed and material furnished to de- 
fendant in the driving of a certain num- 
ber of piles, it is not error to permit 
plaintiff, at the time of going to trial, to 
amend his complaint, over the objection 
of defendant, by striking therefrom the 
claim for materials furnished, as modifica- 
tion of the complaint imposes no addi- 
tional burden on defendant in conducting 
his defense, nor does it materially change 
the issues so as to require further prepara- 
tion for trial: Id. 


Where, after trial commenced, leave is 
granted to file a supplemental] answer set- 
ting up a counterclaim, it is not error to 
require the trial to proceed, after the 
court had announced that a demurrer 
would be sustained, it being understood 
that it was so traversed by oral demur- 
rer: Veysey v. Thompson, 49 Wash. 571. 


An objection to the amendment of a 
complaint on the trial, so as to show re- 
covery of a judgment in the supreme court 
of another state instead of in the circuit 
court, is waived by an admission that 
there is a judgment-roll against the party 
objecting and that it is a proper exemp- 
ification of the judgment rendered in the 
supreme court of the state, when such ad- 
mission is made in connection with a de- 
mand for opening and closing the case be- 
fore the jurv on other issues: Edmunds v. 
Black, 13 Wash. 490. 


A trial amendment to show venue in 
replevin is within the discretion of the 
court: Standard Furniture Co. v. Ander- 
son, 38 Wash. 582. 

Where the court withdraws the case 
from the jury for the purpose of an ac- 
counting the pleadings may be considered 
an: Goupille v. Chaput, 43 Wash. 
02, 
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It is not necessary to amend where the 
issue was raised by denials: Vulcan Iron 
Works v. Burrell Const. Co., 39 Wash. 
319. 

It is an abuse of discretion to refuse 
{eave to set up a defense omitted by mis- 
take: Van Lehn v. Morse, 16 Wash. 672. 

Where a demurrer to a defense has been 
sustained, and no amendment is offered 
until the trial, it is not an abuse of dis- 
cretion to refuse to allow a trial amend- 
ment, when the adverse party makes & 
claim of surprise: United States, Use ete. 
v. Aetna Indem. Co., 40 Wash. 87. 

No abuse of discretion appears where 
application to amend was made several 
days before the trial, and no request for 
a continuance was made: Shine v. Culver, 
42 Wash. 484. 

The denial of a nonsuit is not such sur- 
prise as warrants an amendment to the 
answer: Vulcan Iron Works v. Burrell 
Const. Co., 39 Wash. 319. 

It is not error to refuse to allow an 
amendment immaterial to the issue: Teb- 
betts v. Northern Commercial Co., 36 Wash. 
599. 

An application by defendants to amend 
their answer so as to question the indi- 
vidual liability of one of them, made at 
the commencement of a second trial after 
the cause had been once tried and ap- 
pealed on the same pleadings, is a matter 
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peculiarly within the discretion of the 
Superior court, and its action will not be 
disturbed in the absence of a showing of 
abuse of such discretion: Bishop v. Aver- 
ill, 19 Wash. 490. 

An amended answer, containing explan- 
atory matters, may be allowed where 
plaintiff is not taken by surprise: Brown 
v. Baruch, 24 Wash. 572. 

On motion for judgment against a gar- 
nishee, his answer will be treated as 
amended to meet the issue raised by the 
reply: McAvoy v. Jennings, 39 Wash. 
109. 

It is not prejudicial error to refuse to 
allow an intervener to mie a cross-com- 
plaint setting up fraud when the cause 
has already been tried on that issue: 
Biddle Pur. Co. v. Pt. Townsend Steel 
etc. Co., 16 Wash. 681. 

A verbal amendment to the reply may 
be made at the trial where defendant is 
not prejudiced thereby: Bergman v. Lon- 
don etc. Fire Ins. Co., 34 Wash. 398. 

On an issue of adverse possession an 
amended reply stating new facts is per- 
missible where the issue is not changed by 
such amendment: Kline v. Stein, 38 Wash. 
124. 

The filing of an amendatory demurrer 
is within the discretion of the trial court: 
Roche v. Spokane County, 22 Wash. 121; 
McClaine v. Fairchild, 23 Wash. 758. 


Amendments, How Made. 


When any pleading or proceeding is amended before trial, mere clerical 
errors excepted, it shall be done by filing a new pleading, to be called the 


amended complaint, or otherwise, as the case may be. 


Such amended plead- 


ing shall be complete in itself, without reference to the original, or any pre- 


ceding amended one. 


Cited in 15 Wash. 612; 16 Wash. 357. 

Mode of making amendment: See 2 
Remington’s Digest, p. 2280, § 106. 

Under this section an amendment is 
effected by filing a new pleading: Luce 
v. Luce, 15 Wash. 608, 612. 

When the court directs the amendment 
of a pleading under this section a copy 
need not be served unless the court so 
orders: Williams v. Miller, 1 W. T. 88. 


An offer to amend must show what the 
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[L. ’69, p. 27, $ 108; Cd. ’81, $ 110; 2 H. C., $ 222.] 


proposed amendment is: Newberg v. Far- 
mer, 1 W. T. 182. 

Amendment by interlineation allowed: 
See Newman v. Buzard, 24 Wash. 225. 

A complaint to foreclose a logger's lien 
may be amended without permission by 
adding new parties plaintiff and defend- 
ant, and also asking damages for the 
eloignment of the logs, and a ruling of the 
lower court refusing to strike such an 
amended complaint will not be reversed: 
Cross v. Dore, 20 Wash. 121. 


Informal Pleadings, Stricken Out—Amendment of. 


Any pleading not duly verified and subscribed may, on motion of the 


adverse party, be stricken out of the case. 


When any pleading contains more 


than one cause of action or defense, if the same be not pleaded separately, 
such pleading may, on motion of the adverse party, be stricken out of the 
case. When a motion to strike out is allowed, the court may, upon such 
terms as may be proper, allow the party to file an amended pleading; or if 
the motion be disallowed, and it appear to have been made in good faith, the 
court may, upon like terms, allow the party to plead over. [L. ’69, p. 27, 
$ 109; Cd. ’81, $ 111; 2 H. C., $ 223.] 
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See supra, § 258, what complaint must contain. 

See supra, § 259, subd. 5, grounds of defendant’s demurrer. 

See supra, § 264, what answer must contain. 

See supra, § 286, striking irrelevant, redundant and indefinite matter. 
See supra, § 275, striking sham, frivolous and irrelevant answers. 
See supra, § 282, when verification may be omitted. 


Cited in 40 Wash. 212. 

The action of the trial court in strik- 
ing out an answer, and giving judgment 
on the pleadings, because the answer had 
been once ruled as demurrable and had 
been again filed, after the sustaining of a 
demurrer to an amended answer, will not 
be disturbed, although such procedure 
may not be strictly regular: Noyes v. 
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Loughead, 9 Wash. 325; see Hays v. Pea- 
vey, 43 Wash. 163. 

When the record shows that, subsequent 
to the denial of a motion to strike out the 
reply, a new complaint was filed, and a 
new chain of pleadings made, and no ob- 
jection saved, the appellant cannot insist 
that the refusal to strike the reply was 
error: Kratz v. Dawson, 3 W. T. 100. 


(4956.) Defendant Designated by Fictitious Name, When. 


When the plaintiff shall be ignorant of the name of the defendant, it 
shall be so stated in his pleading, and such defendant may be designated in 
any pleading or proceeding by any name, and when his true name shall be 


discovered, the pleading or proceeding may be amended accordingly. 


[L. 


54, p. 144, § 70; L. ’69, p. 28, $ 110; Cd. '81, $ 112; 2 H. C., $ 224.) 


See supra, $ 229, process against unknown parties. 
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(4957.) Harmless Errors Disregarded. 


The court shall, in every stage of an action, disregard any error or defect 
in pleadings or proceedings which shall not affect the substantial rights of the 
adverse party, and no judgment shall be reversed or affected by reason of 


such error or defect. 


[L. ’54, p. 144, $ 71; Cd. '81, $ 113; 2H. C., $ 225.] 


See supra, § 250, effect of imperfect notice, amendment, 


See supra, § 303, amendments generally. 


See infra, § 412, vacating judgments by default. 


Cited in 24 Wash. 221; 26 Wash. 342; 
50 Wash. 363. 

Objections and waiver: See 2 Reming- 
ton’s Digest, pp. 2305-2311, §§ 192-214. 

While the venue in an action to recover 
specific personal property is jurisdictional, 
yet the omission to allege that it was 
within the county in which the action is 
brought is harmless and should be disre- 
garded, when the sheritf’s return on file 
in the cause shows the property to be 
within the jurisdiction: Stiles v. James, 2 
W. T. 191; see Eakin v. McCraith, 2 W. T. 
112, 

Testing a complaint by motion instead 
of demurrer is harmless where the motion 
was in substance a demurrer and s0 
treated: Bethel v. Robinson, 4 Wash. 446; 
Seal v. Cameron, 24 Wash. 62, - 


The overruling of a demurrer to an an- 
swer is not error when the demurrer is 
practically a denial of all the averments 
of the complaint: Schell v. Walla Walla, 
44 Wash. 43. 

Erroneous rulings on demurrers will be 
considered waived or treated as harmless 
error if cured by subsequent proceedings 
in case: Moore v. Walla Walla, 2 W. T. 
184; Penter v. Staight, 1 Wash. 365; Low- 
man v. West, 7 Wash. 407; Washington 
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Nat. Bldg. etc. Assn. v. Saunders, 24 
Wash. 321; Marvin v. Yates, 26 Wash. 50; 
Washington Nat. Bldg. ete. Assn. v. Saun- 
ders, 24 Wash. 321; Crane Co. v. Aetna In- 
demnity Co., 43 Wash. 516; Asplund v. 
Mattson, 15 Wash. 328; Moran Bros. Co. 
v. Northern Pac. R. Co., 19 Wash. 266. 
See, also, Kinkead v. Holmes etc. Co., 24 
Wash. 216; Green v. Tidball, 26 Wash. 
339; or by filing amended pleadings: Bell 
v. Waudby, 4 Wash. 743; Prescott v. 
Puget Sound etc. Dredg. Co., 31 Wash. 
177; Reed v. Parker, 33 Wash. 107; Hays 
v. Peavey, 43 Wash. 163; Maris v. Clev- 
enger, 29 Wash. 395; see 2 Remington's 
Digest, p. 2309, $ 204; or bv pleading 
over: Tolmie v. Dean, 1 W. T. 46; Ward 
v. Moorey, 1 W. T. 104; Renton v. St. 
Louis, 1 W. T. 215; but not after excep- 
tion taken and going to trial: Wood v. 
Mastick, 2 W. T. 64; Jones v. St. Paul etc. 
R. Co., 16 Wash. 25; Scott v. Hallock, 16 
Wash. 439. See 2 Remington's Digest, p. 
2309, $ 205. 

Error in ruling on objections to com- 
plaint is waived by pleading over and 
trial on merits: See 2 Remington's Digest, 
p. 2306, $ 196, See, also, Bell v. Waudby, 
4 Wash. 743; Davis v. Ford, 15 Wash, 107; 
Blumauer v. Clock, 24 Wash. 596; Nye v. 
Kelly, 19 Wash. 73; Bates v. Drake, 28 
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Wash. 447; Port Townsend v. Lewis, 34 
Wash. 413. 

Error in rulings on motions is harmless 
if cured by the pleadings or further ac- 
tion in case: See 2 Remington’s Digest, p. 
309, $ 208; Kratz v. Dawson, 3 W. T. 
100; Davis v. Ford, 15 Wash. 107, 45 Pac. 
739; Du Clos v. Batcheller, 17 Wash. 389; 
Boardman v. Hager, 24 Wash. 487; Rattel- 
miller v. Stone, 28 Wash. 104; Anderson v. 
Harper, 30 Wash. 378; Curtis v. Tenino 
Stone Quarries, 37 Wash. 355; In re Pike 
St., 42 Wash. 551; Federal Iron & B. B. Co. 
v. Hock, 42 Wash. 668; Johnson v. Seattle 
Elce. Co., 39 Wash. 211; but see Petty- 
grose v. Rothschild, 2 Wash. 6. 

A party is bound by the legal eff.ct 
of his evidence upon an issue whether it 
was made or not made by the pleadings: 
Sherman v. Sweeny, 29 Wash. 321; or 
where the evidence has not been objected 
to: Bruce v. Foley, 18 Wash. 96. 
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Defects in pleadings or proceedings, if 
not prejudicial. may be treated as elimin- 
ated by verdict or judgment: See 2 Rem- 
ington’s Digest, pP. 2310, 2311, §§ 212, 213; 
Johnson v. Leonhard, 1 Wash. 564; Moran 
Bros. Co. v. Northern Pac. R. Co., 19 
Wash. 266; Moynahan v. Interstate Min. 
etc. Co., 31 Wash. 417; Price Baking Pow- 
der Co. v. Rinear, 17 Wash. 95; Pain v. 
Isaacs, 10 Wash. 173; Edmunds v. Black, 
13 Wash. 490; Green v. Tidball, 26 Wash. 
338; Jacobson v. Aberdeen Pacx. Co., 26 
Wash. 175; Brown v. Gillett, 33 Wash. 
264; Gallamore v. Olympia, 34 Wash. 379; 
Prescott v. Puget Sound Bridge etc. Co., 
31 Wash. 177; Ellsworth v. Layton, 37 
Wash. 310; Clark v. Northern Pac. R. Co., 
29 Wash. 139; King v. liwaco R. & Nav. 
Co., 1 Wash. 127; Titlow v. Cascade Oat- 
meal Co., 15 Wash. 652; Bonne v. Security 
Sav. Soc., 35 Wash. 696; Carstens v. Milo, 
40 Wash. 335. 


(4958.) Supplemental Pleadings, When Allowed. 


The court may, on motion, allow supplemental pleadings showing facts 


which occurred after the former pleadings were filed. 


Cd. '81, $ 114; 2 H. C., $ 226.] 


Cited in 1 Wash. 375; 3 Wash. 657; 27 
Wash. 335. 

See 2 Remington’s Digest, pp. 2284-2286, 
$$ 123-128. 

The refusal of the court to allow the 
filing of a supplemental complaint, after 
the plaintiff has allowed the time to ex- 
pire to further plead on the sustaining of 
a demurrer to the original complaint, is 
not an abuse of discretion: Davis v. Erick- 
son, 3 Wash. 654. 


Where an action, of equitable cogniz- 
ance, has been treated by all parties as 
one at law, it is not error to permit the 
filing of a supplemental complaint asking 
for judgment generally, after defendant's 
action has prevented plaintiff from secur- 
ing equitable relief: Kleeb v. Bard, 7 
Wash. 41; see Bard v. Kleeb, 1 Wash. 375. 


When the maker of a note pays an as- 
signee thereof who holds the same as se- 
curity after institution of suit thereon by 
the payee, a supplemental complaint claim- 
ing attorney’s fees, and alleging collusion 
between maker and assignee to prevent 
judgment for attorney’s fees, pleading 
held insufficient: Davis v. Erickson, supra. 


In an action by a wife to vacate a judg- 
ment and sale against her husband involv- 
ing community real estate, leave to file a 
supplemental complaint, alleging proceed- 
ings and decree for divorce between her- 
self and husband, during its pendency, and 
her purchase of her husband’s interest in 
lands at sheriff’s sale, was properly denied, 
as amounting to a substitution of a differ- 
ent cause of action: Andrews v. Andrews, 
3 W. T. 286. 
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[L. '54, p. 144, $ 72; 


Where a temporary injunction had been 
granted an attaching creditor, before 
judgment in a law action, against the 
foreclosure by a wife of a fraudulent chat- 
tel mortgage of the attached property, a 
supplemental pleading should have been 
allowed, showing the rendition of judg- 
ment in the law action, instead of dismiss- 
ing the original bill, for failing to show 
a judgment to be protected: Meacham 
Arms Co. v. Swarts, 2 W. T. 413. 


Allowing or not allowing the filing of 
supplemental pleadings is largely discre- 
tionary: Long v. Eisenbeis, 23 Wash. 556; 
McDaniels v. Gowey, 30 Wash. 412; Bur- 
nett v. Ewing, 39 Wash, 45. 


A purchaser pendente lite of the claim 
of a party to an action will not be per- 
mitted to come in and take part in the 
proceedings in the cause without the filing 
of supplemental pleadings, unless by con- 
sent of the other parties to the suit: 
Powell v. Nolan, 27 Wash. 318. 


Supplemental answer showing payment 
should be allowed where the facts war- 
rant it: Burnett v. Ewing, 39 Wash. 45. 


It is proper to allow a supplemental an- 
swer to show a settlement made after the 
verification and service of the original an- 
swer: McRea v. Warehime, 49 Wash. 194. 


A conditional tender of money by de- 
fendant is waived by bringing the same 
into court without condition, and its ac- 
ceptance by plaintiffs does not waive any 
rights, and cannot be pleaded in a sup- 
plemental answer as an abandonment of 
the right of action: Tilden v. Gordon & 
Co., 34 Wash. 92, 
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An order refusing leave to file a supple- 
mental complaint is reviewable on appeal 
without any formal exceptions, where it is 
embodied in a written order and journal 
entry in the cause: Burnett v. Ewing, 39 
Wash. 45, 

New grounds for complaint and new de- 
mands arising since institution of suit 
may be set forth in a supplemental com- 
plaint: Scoland v. Scoland, 4 Wash. 118; 


308 


{Tite U 


Knapp v. Order of Pendo, 36 Wash. 601; 
Pacific Bridge Co. v. U. S. Fidelity ete. 
Co., 33 Wash. 47; Hodges v. Price, 38 
Wash. 1; Belles v. Miller, 10 Wash. 259. 

A supplemental complaint will not be 
allowed where it would introduce an en- 
tirely new cause of action not existing 
at commencement of the action; Lawrence 
v. Pederson, 34 Wash. L 
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Peremptory challenges, how taken. 
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Trial and exceptions to challenges, 
Trial of challenge—Rules governing. 
Challenge, exception and denial may be 


oral. ating. 
Oath of jurors. 356. Proceedings when jury have agreed. 
Manner of conducting trials—Charging 357. Manner of giving verdict. 

jury. 358. Ten jurors may render verdict in civil 
Court may direct judgment and dis- cases. 

charge jury, when, 359. Jury may be polled. 
Special findings. 360. Correction of informal verdict. 
Court to decide what during trial. 361. Receiving verdict and discharging jury. 

CHAPTER III.—THE VERDICT. 

General and specia! verdict, defined. 364. Rendition of general or special verdict, 
Verdict in actions for specific personal when. 


365. Special verdict controls. 
-366. Jury to assess amount of recovery, 


property. 


CHAPTER IV.—TRIAL BY THE COURT. 


Findings and conclusions, how made. 368. Order of proceedings—Findings deem- 
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Order and motion, defined, any of the parties. 
407. Judgments against several defendants. 


CHAPTER X.—JUDGMENT OF NONSUIT. 


Judgment of dismissal or nonsuit, when 409. All other judgments are on the merits. 
granted, 410. Effect of judgment of nonsuit, 


CHAPTER XI.—JUDGMENT BY DEFAULT. 
Judgment for failure to answer. 412. Court may set aside default, 


CHAPTER XIL—JUDGMENT BY CONFESSION, 
When judgment may be given on con- 416. Confession, how made, 
fession. 417. Judgment by confession without action. 
How corporations and minors may con- 
fess judgment. 
Judgment by confession against per- 
sons jointly liable. 
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419, Proceedings in court on presentation of 
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tion. 497. Rules of evidence. 
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How arbitration conducted. 
Compensation of arbitrators—Penalty. 


Arbitrators may punish contempts, 
429. Costs taxed against losing party. 
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tions, 
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Time of entering judgment. 

Proceeding when case reserved for con- 
sideration. 

Judgment in case of setoff. 

Judgment in actions to recover personal 
property. 

Where and what must be entered. 
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CHAPTER XVII.—VACATION AND MODIFICATION OF JUDGMENTS, 


. Causes for vacation or modification of 


judgments, 

Petition for new trial. 

Petition to vacate, etc., to be by mo- 
tion, when. 


. Petition to be verified, when. 
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Compensation of attorneys—Costs. 
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Costs to defendant, when. 

Costs to defendants defending sepa- 
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. Costs as attorney fee—Amount taxa- 


ble. 
Disbursements, etc.—Cost bill. 


. Fees of referees. 
. Costs on postponement of trial. 


Costs where tender is made. 
Deposit with clerk by defendant of ten- 
der, effect of, 
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502. Witness fee not allowed to attorney. 506. Officers not to serve until fees are paid 
—Liability afterward. 


503. Mileage to be computed from court- 
507. Fees of witness are to be paid in ad- 


house, when. vance, when. 
. . . e ? 
504. Costs of publication to be paid in ad- sog, County to pay costs, when and when 
vance. not. 


505. Fees payable in advance, when, 509. Expenses in lieu of mileage, 


CHAPTER I. 
ISSUES IN CIVIL ACTIONS, 


$ 309. (4962.) Issues Defined, Kinds of. 

Issues arise upon the pleadings when a fact or conclusion of law is main- 
tained by one party and controverted by the other. They are of two kinds— 
First, of law; and second, of fact. [Cf. L. '54, p. 163, $179; Cd. ’81, $ 200; 
2 H. C., $333; L. 793, p. 415, $ 28.] 


Cited in 24 Wash. 96. 


§ 310. (4963.) Issue of Law Arises, When. 

An issue of law arises upon a demurrer to the complaint, answer or 
reply. [Cf. L. 754, p. 163, $180; Cd. ’81, $201; 2 H. C., $334; L. *93, 
p. 415, $ 29.] 

See supra, $$ 258, 259, 264, and notes, 
Cited in 17 Wash. 602, 


§ 311. (4964.) Issue of Fact, How Raised. 
An issue of fact arises,— 

First: Upon a material allegation in the complaint controverted by the 
answer; or 

Second: Upon new matter in the answer, controverted by the reply; or 

Third: Upon new matter in the reply, except when an issue of law is joined 
thereon. 

Issues both of law and of fact may arise upon different and distinct parts 
of the pleadings in the same action. [Cf. L. ’54, p. 163, $ 181; Cd. ’81, § 202; 
2 H. C., $335; L. 793, p. 415, § 30.] 


§ 312. (4965.) Trial Defined. 
A trial is the judicial examination of the issues between the parties, 
whether they are issues of law or fact. [L. 793, p. 416, $ 31.] 


Cited in 17 Wash. 602. 


$ 313. (4966.) Issue of Law, How Tried. 

An issue of law shall be tried by the court, unless it is referred as pro- 
vided by the statutes relating to referees. [Cf. L. 754, p. 164, $183; Cd. 
'81, $204; 2 H. C., $337; L. ’93, p. 416, $ 32.] 

Cited in 16 Wash. 384. 


8 314. (4967.) Issue of Fact, How Tried. 
An issue of fact, in an action for the recovery of money only, or of 
specific real or personal property shall be tried by a jury, unless a Jury is 
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waived, as provided by law, or a reference ordered, as provided by statute 


relating to referees. 


[C£. L. '54, p. 164, $183; L. ’69, p. 50, $208; L. 73, 


p. 52, $206; Cd. ’81, $204; 2 H. C., $337; L. ’93, p. 416, $ 33.] 


See infra, § 316, for notes as to waiver of jury. 
See infra, § 1848, waiver of jury in justices’ courts. 


Cited in 28 Wash. 71; 30 Wash. 6. 

As to right of trial by jury, under this 
section, see 2 Remington’s Digest, p. 1646, 
§§ 2, 3. 

A proceeding to recover specific real 
or personal property must be tried by 
jury: In re Alfstad’s Estate, 27 Wash. 175; 


Winston v. Crowe, 28 Wash. 65; Filley v. 
Murphy, 30 Wash. 1. 

Where the pleadings in a case filed in 
probate raise the issue as to tLe right of 
possession of real and persona: property, 
a jury trial is demandable, under this sec- 
tion: Filley v. Murphy, 30 Wash. 1. 


§ 315. (4968.) Trial of Other Issues. 

Every other issue of fact shall be tried by the court, subject, however, 
to the right of the parties to consent, or of the court to order, that the 
whole issue, or any specific question of fact involved therein, be tried by 
a jury, or referred. [L. ’93, p. 416, § 34.) 


Cited in 16 Wash. 384. 


§ 316. Jury Fee—Advance Deposit—Waiver of Jury. 

In all civil actions triable by a jury in the superior court any party to 
the action may, at or prior to the time the case is called to be set for trial, 
serve upon the opposite party or his attorney, and file with the clerk of 
the court a statement of himself, or attorney, that he elects to have such 
case tried by jury. At the time of filing such statement such party shall 
also deposit with the clerk of the court $12.00, which deposit, in the event 
that the case is settled out of court prior to the time that such case is called 
to be heard upon trial, shall be returned to such party by such clerk. Unless 
such statement is filed and such deposit made, the parties shall be deemed 
to have waived trial by jury, and consented to a trial by the court: Pro- 
vided, that, in the superior courts of counties of the first class such parties 
shall serve and file such statement, in manner herein provided, at any time 
not later than two days before the time the case is called to be set for trial. 
(L. 703, p. 50, §1; L. ’09, p. 715, $1.] 

See supra, § 314, waiver of jury in certain cases, 

See infra, § 2144, waiver of jury in criminal cases. 

See infra, § 2116, jury cannot be waived in capital cases, 
See infra, § 997, no jury in divorce cases. 


Bal. Code, § 5028, providing for waiver of jury trials, was repealed by § 3 of the act 
of 1903. 


Cited in 33 Wash. 536; 33 Wash. 537; 
83 Wash. 539; 36 Wash. 603; 38 Wash. 
687; 39 Wash. 106; 40 Wash. 355. 

Legal actions may be tried by the court, 
but equitable actions must be so tried: 
Enos v. Wilcox, 3 Wash. 44, 47. 

The trial of a cause by the court, when 
an issue of fact is made, there being no 
waiver of a jury as provided bv § 314, su- 
pra, is an assumption of power not author- 
ized by law: Johnson v. Goodtime, 1 W. 
T. 484. 

When mere silence does not constitute a 
waiver under Bal. Code, $ 5028, see King 
Co. v. Hill, 1 Wash. 404, 407. 

Under § 314, supra, and Bal. Code, 
§ 5028, it was held, where detendant de- 
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manded a jury on the original complaint, 
but, after the latter had been amended, 
went to trial without demanding a jury, 
but requested the appointment of a re- 
porter to take the evidence, that this did 
not operate as a waiver to a right to a 
jury and that § 314 was mandatory: 
Meeker v. Gilbert, 3 W. T. 369. 

Where a case proceeds to trial before 
the court on the merits, without objection 
or demand for a jury trial, the objection 
cannot be raised on appeal: Stetson & 
Post M. Co. v. McDonald, 5 Wash. 496, 
498. 

If the jury has been waived in an ac- 
tion, and trial had before a referee, the 
waiver holds good for a retrial after re- 
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versal on appeal: Park v. Mighell, 7 Wash. 


A jury trial cannot be demanded in try- 
ing the issue raised by a motion to dis- 
charge an attachment: Windt v. Banniza, 
2 Wash. 147. 


Any right that a defendant may have 
to a trial by jury is waived by his allow- 
ing the issues to be made up as though 
the action were one properly triable in 
equity: Frye v. Hill, 14 Wash. 83. 

As to waiver of right to trial by jury, 
see 1 Remington’s Digest, p. 1648, §§ 17- 
22. 

This section is not unconstitutional as 
imposing any unreasonable conditions 
upon the right of trial by jury: State ex 
rel. Clark v. Neterer, 33 Wash. 535. 

Defendant waives a jury by his default 
and failure to demand the same, under 
this section: Oregon R. & Nav. Co. v. 
McCormick, 46 Wash. 45. 

This section applies to condemnation 
proceedings: See Chelan County v. Na- 
varre, 38 Wash. 684, 

Under this section it is within the dis- 
cretion of the court to allow a trial by 
jury, though a jury was not demanded at 
the time the case was set for trial: Knapp 
v. Order of Pendo, 36 Wash. 601; Flem- 
ing v. Wilson, 39 Wash. 106, 1104; Hart 
v. Cascade Timber Co., 39 Wash. 279. 

A demand for a jury trial is waived 
where the trial is transferred to another 
judge, on the theory that the cause is of 
an equitable nature, with the suggestion 
that the party may save his right to a 
jury trial by a motion to remand, and no 
objection or motion to remand is made, 
and the trial is had without calling the 
trial judge’s attention to the demand: 
Zilke v. Woodley, 36 Wash. 84. 

Where plaintiff's action is founded upon 
a written contract, the withdrawal of the 
case from the jury at the close of plain- 
tiff’s case and directing a verdict for de- 
fendant, is in no sense a deprivation of 
the constitutional right of trial by jury: 
Creagh v. Equitable Life Assur. Soc., 19 
Wash. 108. 


Where no demand for a jury trial was 
made below, the question will not be con- 
sidered on appeal: Grimm v. Pacific Creo- 
soting Co., 50 Wash. 415. 

IN EQUITABLE ACTIONS AND DE- 
FENSES.—It is error to compel the trial 
of a cause as an action at law, when both 
complaint and answer invoke the equity 
powers of the court: Distler v. Dabney, 
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7 Wash. 431; Hamar v. Peterson, 9 Wash. 
152. 


The refusal to direct a jury trial of is- 
sues of fact in an equity cause is not 
ground of reversal, since the verdict of a 
jury therein would be only advisory: Dear- 
born F. Co. v. Augustine, 5 Wash. 67; but 
the court has authority in an equitable 
action to direct a trial of the issues of 
fact therein: Id.; following State v. Lich- 
tenberg, 4 Wash. 553. See, also, Wheeler 
v. Ralph, 4 Wash. 617. 


It is discretionary with the court to 
submit questions of fact to the jury, or 
to try all the issues itself, in equitable 
causes: Wintermute v. Carner, 8 Wash. 
585. 


The foreclosure of a mechanic’s lien is 
of equitable cognizance, and a demand for 
a jury trial therein need not be recog- 
nized: Bldg. & L. Co. v. Wentworth, 1 


"Wash. 467; and defendant, in such suit, 


by setting up a claim for damages for 
breach of contract, cannot demand a jury 
trial: Inst. Bldg. & L. Co. v. Wentworth, 
supra. 

Where defendant interposes an equi- 
table defense in an action to recover pos- 
session of land, and does not demand a 
jury trial, or allege omission of jury trial 
as ground for a new trial, the omission to 
try the case by a jury is not assignable 
error by defendant: Keane v, Brigger, 3 
Wash. 338, 351; Morgan v. Bell, 3 Wash. 
654, 563. 

Section 997, infra, dispensing with jury 
trials in divorce cases, also cuts off the 
right to have an issue therein of conspir- 
acy to defraud plaintiff tried by a jury: 
Prouty v. Prouty, 4 Wash. 174. 


Where an equity case is tried before a 
jury, and its verdict is a determination of 
the entire issue, judgment should be ren- 
dered in accordance therewith, when no 
findings of fact have been made by the 
court and when the verdict has not been 
set aside as contrary to the evidence: Rob- 
erts V. Sabin, 14 Wash. 35. 


If all parties voluntarily submit their 
controversy to the equity side of the court, 
the fact that plaintiff had an adequate 
remedy at law cannot be raised by mo- 
tion to dismiss upon trial: Wilkeson C. & 
C. Co. v. Driver, 9 Wash. 177. 


The refusal of a court to direct a jury 
tria] of issues of fact in an equity cause, 
not ground for reversal: Dearborn Foun- 
dry Co. v. Augustin, 5 Wash. 67. 


§ 317. Fee Deposited to be Part of Costs. 
The amount deposited by the party demanding a trial by jury shall 


be a part of the taxable costs in such action. 


The amounts received by the 


clerk on account of jury fees shall be accounted for as such other fees re- 


ceived, [L. ’03, p. 50, $ 2.] 
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§ 318. (4969.) Agreement to Refer. 

The [waiver of a jury or] agreement to refer, shall be by stipulation 
of the parties filed, or the oral consent of parties given in open court and 
entered in the records: Provided, that nothing herein contained shall be 
so construed as to restrict the chancery powers of the judges, or to authorize 
the trial of any issue by a jury, when the complaint alleges an equitable 
claim, and seeks relief solely upon the ground of the equities of the demand 


$$ 318, 319 


made by the pleadings in the action. 


[Cf. L. '54, p. 164, $183; L. ’69, 


p. 50, $208; L. "73, p. 52, $206; Cd. '81, $204; 2 H. C., $ 337.] 


Superseded as to waiver of jury by $316, supra. 
See infra, $ 1848, waiver of jury in justices’ courts, 


See supra, $ 92, definition of petit jury. 


The first paragraph of this section as contained in Hill's Code is omitted as being 


eovered by $$ 313-315, supra. 


Cited in 3 Wash. 591; 33 Wash. 469, 539, 

As to right to trial by jury being con- 
fined to legal issues, and as to what axe 
legal or equitable issues, see 2 Reming- 
ton's Digest, pp. 1646, 1647, $$ 4-11; Dear- 
born Foundry Co. v. Augustine, 5 Wash. 
67; Hamar v. Peterson, 9 Wash. 152; Mur- 
ray v. Okanogan Live Stock etc. Co., 12 
Wash. 259; In re Alfstad's Estate, 27 
Wash. 175; Winston v. Crowe, 28 Wash. 
65; Filley v. Murphy, 30 Wash. 1; Wheeler, 
Osgood & Co. v. Ralph, 4 Wash. 617; In- 
stallment Bldg. & Loan Co. v. Wentworth, 
] Wash. 467; Eisenbach v. Wakeman, 3 
Wash. 534; Prouty v. Prouty, 4 Wash. 174; 


Coy v. Spithill, 13 Wash. 158; Wilson v. 
Aberdeen, 25 Wash. 614; Murne v. Schwa- 
bacher, 2 W. T. 130; Windt v. Banniza, 
2 Wash. 147; In re Clayson’s Estate, 26 
Wash. 253; Spokane Co-operative Min. Co 
v. Pearson, 28 Wash. 118; Bluett v. Wilce, 
43 Wash. 492; Powell v. Nolan, 27 Wash. 
318; Rohrer v. Snyder, 29 Wash. 199; 
Maggs v. Morgan, 30 Wash. 604; Smith v. 
Mitchell, 21 Wash. 536; Peterson v. Phila-. 
delphia ‘Mortgage etc. Co., 33 Wash. 464; 
Gaffney v. Megrath, 23 Wash. 476. 

This section is not an infringement of 
the right to trial by jury: State ex rel. 
Clark v. Neterer, 33 Wash. 335. 


Wintermute v. Canter, 8 Wash. 585; Me- 


§ 319. (4970.) Notice of Trial. 

At any time after the issues of fact are completed in any case by the 
service of complaint and answer or reply when necessary, as provided in 
title three, either party may cause the issues of fact to be brought on for 
trial, by serving upon the opposite party a notice of trial at least three 
davs before any day provided by rules of court for setting causes for trial, 
which notice shall give the title of the cause as in the pleadings, and notify 
the opposite party that the issues in such action will be brought on for 
trial at the time set by the court; and the party giving such notice of trial 
shall, at least three days before the day of setting such causes for trial 
file with the clerk of the court a note of issue containing the title of the 
action, the names of the attorneys and the date when the last pleading 
was served; and the clerk shall thereupon enter the cause upon the trial 
docket according to the date of the issue. In case an issue of law raised 
upon the pleadings is desired to be brought on for argument, either party 
shall, at least three days before the day set apart by the court under its 
rules for hearing issues of law, serve upon the opposite party a like notice 
of trial and furnish the clerk of the court with a note of issue as above 
provided, which note of issue shall specify that the issue to be tried is an 
issue of law; and the clerk of the court shall thereupon enter such action 
upon the motion docket of the court. When a cause has once been placed 
upon either docket of the court, if not tried or argued at the time for which 
notice was given, it need not be noticed for a subsequent session or dav, but 
shall remain upon the docket from session to session or from law day to 
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law day until final disposition or stricken off by the court. The party upon 
whom notice of trial is served may file the note of issue and cause the action 


to be placed upon the calendar without further notice on his part. 


p. 416, $35.] 


Cited in 17 Wash. 408; 18 Wash. 209; 
30 Wash. 629. 

As to time of setting causes for trial, 
and notice of trial, see 2 Remington’s Di- 
gest, pp. 2737, 2738, §§ 5, 6; Chelan 
County v. Navarre, 38 Wash. 684; Brown 
v. Blaine, 41 Wash. 287; Spokane & Idaho 


[L. ’93, 


Lum. Co. v. Stanley, 25 Wash. 653; Juch 
v. Hanna, 11 Wash. 676; State v. Brown, 
37 Wash. 106; State v. Sexton, 37 Wash. 
110; Western Security Co. v. Lafleur, 17 
Wash. 406; Norris v. Campbell, 27 Wash. 
654; Spokane etc. Copper Co. v. Colfelt, 
30 Wash. 628. 


§ 320. (4971.) After Notice Either Party may Bring Issue to Trial. 
Either party, after the notice of trial, whether given by himself or the 
adverse party, may bring the issue to trial, and, in the absence of the adverse 
party, unless the court for good cause otherwise directs, may proceed with his 
case, and take a dismissal of the action, or a verdict or Judgment, as the case 
may require. [L. ’93, p. 417, $ 36.] 


§ 321. (4972.) Pleadings, When to be Filed. 

All pleadings in any civil action shall be filed with the clerk of the court, 
on or before the day when the case is called for trial, or the day when any ap- 
plication is made to the court for an order therein, and in case the moving 
party shall fail, or neglect to cause the pleadings to be filed with the clerk 
of the court as above required, the adverse party may apply to the court, 
without notice, for an order on such moving party to file such pleadings forth- 
with, and for a failure to comply with such order the court may order the 
cause dismissed unless good cause is shown for granting an extension of time 
within which to file such pleadings. [L. ’93, p. 417, § 37.] 


Cited in 15 Wash. 641; 22 Wash. 442; 
38 Wash. 171. 
Failure to file complaint does not make 


tion: Snohomish Land Co. v. Blood, 40 
Wash. 626; but see Ashcraft v. Powers, 
22 Wash. 441, 


the judgment void for want of jurisdic- 


CHAPTER II. 
TRIAL OF CIVIL ACTIONS. 


§ 322. (4977.) Motion for Continuance, When Allowed. 

A motion to continue a trial on the ground of the absence of evidence 
shall only be made upon affidavit showing the materiality of the evidence ex- 
pected to be obtained, and that due diligence has been used to procure it, and 
also the name and residence of the witness or witnesses. The court may also 
require the moving party to state, upon affidavit, the evidence which he 
expects to obtain; and if the adverse party admit that such evidence would be 
given, and that it be considered as actually given on the trial, or offered and 
overruled as improper, the trial shall not be continued. The court, upon its 
allowance of the motion, may impose terms or conditions upon the moving 
party. [Cf. L. ’54, p. 164, $184; L. 69, p. 50, $209; Cd. ’81, $205; 2 H. 
C., $ 338.] 

See infra, $ 484, costs on postponement. 


See infra, $8 1847, 1850, continuance in justices’ courts, 
See infra, $ 2135, continuance in criminal cases. 
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Cited in 8 Wash. 726; 14 Wash. 581; 
29 Wash. 380; 34 Wash. 204; 49 Wash. 13. 


As to right to continuance in general, 
see 2 Remington’s Digest, pp. 553-557, $$ 1- 
21. 


As to surprise at trial, as a ground for 
continuance, see 1 Remington’s Digest, p. 
556, $ 19; Straw-Ellsworth Mfg. Co. v. 
Cain, 20 Wash. 351; Vulean Iron Works 
v. Burrell Constr. Co., 29 Wash. 319; 
O’Neill v. Lindsey, 41 Wash. 649; Lampe 
v. Jacobsen, 46 Wash. 533; Dunlop v. Se- 
attle, Renton & Southern R. Co., 47 Wash. 
576; Merrill v. O’Bryan, 48 Wash. 415; 
Hendelman v. Kahn, 50 Wash. 247. 
Amendment of: pleadings, when sufficient 
grounds for continuance: See 1 Reming- 
ton’s Digest, p. 556, § 20; Silsby v. Frost, 
3 W. T. 388; Lee v. Lee, 3 Wash. 236; 
Hart Lumber Co. v. Rucker, 20 Wash. 383; 
Eldridge v. Young america & Cliff Cons. 
Min. Co., 27 Wash. 297; Wright v. North- 
ern Pac. R. Co., 38 Wash. 64. 


An application for continuance is ad- 
dressed to the sound discretion of the 
eourt: Thompson v. Territory, 1 W. T. 
547; State v. Murphy, 9 Wash. 204; Juch 
v. Hanna, 11 Wash. 676; State v. Boyce, 
24 Wash. 514; State v. Burns, 19 Wash. 52; 
State v. Champoux, 33 Wash. 339; Knapp 
v. Order of Pendo, 36 Wash. 601; Leg- 
horn v. Nydell, 39 Wash. 17; Bank of 
Montreal v. Howard, 44 Wash. 10; Spokane 
v. Costello, 42 Wash. 182. 


Due diligence must be shown in at- 
tempting to procure the testimony of wit- 
nesses to entitle a party to a continuance: 
Roeder v. Brown, 1 W. T. 112. 

If there is a failure to show due dili- 
gence in securing attendance or deposi- 
tions of absent witnesses, a denial of an 
application for continuance will not be 
disturbed: O. R. & N. Co. v. Dacres, 1 
Wash. 195; Jueh v. Hanna, supra; Maggs 
v. Morgan, 30 Wash. 604. 

The denial of an application for a con- 
tinuance in order to obtain the attendance 
of a witness residing in another county is 
not error where there is no showing of 
diligence in procuring his attendance, or 
that his testimony would not be cumula- 
tive, or that the same matter could be 
proved by some other witness in attend- 
ance: State v. Brooks, 4 Wash. 328; State 
v. Murphy, 9 Wash. 204; State v. Wilson, 
9 Wash. 218: State v. Hutchinson, 14 
Wash. 580; State v. Bovee, 24 Wash. 514; 
Maggs v. Morgan, 30 Wash. 604; Benson 
v. Hamilton, 34 Wash. 201; Creech v. 
Aberdeen, 44 Wash. 72. 

A party cannot be forced to trial the in- 
stant the cause is at issue, but is entitled 
to a continuance, upon a proper showing 
that the principal witness is absent from 
the state: Robertson v. Woolerv, 6 Wash. 
156: State v. Williams, 18 Wash. 47. 

Time to prepare for trial is a matter of 
right as much as time to plead, and cannot 
be taken away under any principle of jus- 
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tice: Id., 157; Wright v. Northern Pac. R. 
Co., 38 Wash. 64. 

Where a party seeks the benefit of the 
testimony of a witness too intoxicated to 
testify, he should move for an adjourn- 
ment until the witness should become com- 
petent: Fox v. Territory, 2 W. T. 297. 

A defendant in a criminal case is en- 
titled to a continuance upon a showing 
that a necessary witness is under convic- 
tion for the crime of perjury, trom which 
an appeal is pending, and that defendant 
asks for a continuance until the appellate 
court shall have heard and determined the 
appeal: State v, Harras, 22 Wash. 57.. 

As to showing that a witness is sick and 
cannot attend, see McClellan v. Gaston, 18 
Wash. 472. 

Necessity and materiality of the evi- 
dence desired must be shown in the affi- 
davit: State v. Newton, 29 Wash. 373; 
Jackson v. Mercantile Mutual Fire Ins. 
Co., 45 Wash. 244; Maloney v. Stetson & 
Post Mill Co., 46 Wash. 645; Portland and 
Seattle R. Co. v. Ladd, 47 Wash. 88; Gau- 
thier v. Wood & Iverson, 49 Wash. 8. 

Refusal to grant a continuance on ac- 
count of absence of principal counsel] is 
not an abuse of discretion, where appli- 
cant is represented by other attorneys, 
and the trial had been begun before the 
application is made: Skagit R. & L. Co. 
v. Cole, 2 Wash. 57; Zelinsky v. Price, 8 
Wash. 256; State v. Vance. 29 Wash. 435. 
Nor where counsel has voluntarilv with- 
drawn before trial: McInnes v. Sutton, 
35 Wash. 384; State v. Underwood, 35 
Wash. 558; see 1 Remington’s Digest, p. 
554, §§ 11, 12. 

The refusal of the court to grant a con- 
tinuance on the ground that the defendant 
could not have the services of a certain 
attorney on the day that the cause was set 
for trial, such day having been fixed at 
the instance of defendant after the set- 
ting aside of a default against him, is not 
an abuse of discretion: Catlin v. Harris, 7 
Wash. 542. 

If the affidavit for continuance shows 
clearly that the witness’ testimony would 
have been irrelevant, frivolous, and inad- 
missible, it is not error to overrule the 
motion: Ward v. Moorey, 1 W. T. 104, 105. 

Granting a continuance, in a criminal 
case, without the personal presence of the 
accused, is not in violation of the constitu- 
tion giving the accused the right to ap- 
pear and defend in person, etc.: State v. 
Duncan, 7 Wash. 336. 

One charged with a crime is entitled to. 
a continuance only in case he makes a 
showing therefor required in other cases: 
Thompson v. Territory, 1 W. T. 547. 

Where the state, in order to avoid a con- 
tinuance because of absence of a material 
witness, has admitted that the testimony 
set forth in the affidavit for continuance 
would be given if witness were present, it 
cannot impeach such testimonv by show- 
ing that the absent witness had made dif- 
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ferent statements on a prior occasion: 
State v. Carter, 8 Wash. 272. 

In postponing a trial, under § 484, the 
court cannot require the applicant to pay 
more than ten dollars to the adverse party 
in addition to witness fees: Tacoma Nat. 
Bank v. Peet, 9 Wash. 222, 528. 

Where the imposition of terms as a con- 
dition of postponement does not require 
immediate payment, the party upon whom 
the condition is imposed may appear and 
defend at the trial, notwithstanding his 
failure to make payment: Id. 

The presumption that the proceedings of 
courts are regular does not obtain where 
the court has imposed an excessive condi- 
tion for the postponement of a trial, when 
the adverse party has failed to comply 
with a request of a party applying for 
postponement to show the costs incurred: 
Id 


Upon granting a continuance upon the 
application of the plaintiff, the court may 
impose the payment of costs within thirty 
davs, and dismiss the action, without pre- 
judice, at the cost of plaintiff, upon non- 
payment of the costs of the continuance 
within the time fixed: Soder v. Adams 
Hardware Co., 38 Wash. 607. 

This section is not unconstitutional as 
to witnesses without the state whose at- 
tendance the court cannot compel, for as 
to such witnesses the appellant would only 
have the right to take their depositions, 
and the admission would be of as much 
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benefit as a deposition: State v. Hutchin- 
son, 14 Wash. 580. 


Where several causes have been as- 
signed for hearing upon the same day, the 
disposition of the causes is a matter in 
the discretion of the trial court, and the 
plaintiff in one of the causes would not be 
entitled to a continuance on the ground 
that some of the causes preceding his in 
the order of assignment had not been 
heard and disposed of prior to the calling 
of his cause for trial: Juch v. Hanna, 
supra. 


A defendant is not entitled to a con- 
tinuance in order to make up the issues as 
to a defendant subsequently appearing: 
National Bank of Commerce v. Galland, 
14 Wash. 502. 


Absence or illness of defendant are not 
alone sufficient grounds for continuance: 
See Puget Sound ete. Depot v. Brown 
Alaska Co., 42 Wash. 681. 


It cannot be said that the trial court 
abused its discretion in refusing a con- 
tinuance on the ground of the absence of 
one of the defendants, who for some time 
had been ill in another state, where the 
action had been pending a long time, the 
trial had been continued two or three 
times, and the plaintiff admittcd that the 
absent defendant would testify as claimed 
in the affidavit for a continuance: Tray- 
nor v. White, 44 Wash, 560; Hill v. Hill, 
42 Wash. 250. 


When the action is ealled for trial, the clerk shall prepare separate ballots 


containing the names of the jurors summoned who have appeared and not 
been excused, and deposit them in a box. He shall then draw from the box 
twelve names, and the persons whose names are drawn shall constitute the 
jury. If the ballots become exhausted before the jury is complete, or if from 
any cause a juror or jurors be excused or discharged, the sheriff, under the 
direction of the court, shall summon from the bystanders, citizens of the 
county, as many qualified persons as may be necessary to complete the jury. 
Whenever it shall be requisite for the sheriff to summon more than one person 
at a time from the bystanders or body of the county, the names of the tales- 
men shall be returned to the clerk, who shall thereupon write the names upon 
separate ballots and deposit the same in the trial-Jury box, and draw such 
ballots separately therefrom, as in the case of the regular panel. The jurv 
shall consist of twelve persons, unless the parties consent to a less number. 
The parties may consent to any number not less than three, and such consent 
‘ shall be entered by the clerk on the minutes of the trial. [Cf. L. ’54, p. 164, 
$ 185; L. *69, p. 51, § 210; Cd. 781, § 206; 2 H. C., $ 339.] | 


See supra, §§ 109, 110, provisions for open venire. 


Cited in 6 Wash. 187; 12 Wash. 180; 17 
Wash. 550; 19 Wash. 59; 22 Wash. 133; 
40 Wash. 584. 

If objection is not taken to a juror at 
the time of impaneling the jury. the same 
is waived: Clarke v. Territory, 1 W. T. 68. 
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An error arising in impaneling a jury is 
not prejudicial to defendant, if, under the 
evidence, the court is warranted in direct- 
ing a verdict for plaintiff: Clancy v. Reis, 
5 Wash. 371, 


Crap. IT] 


The fact that the sheriff does not make 
his return on a special venire of jurors 
until after the commencement of the trial, 
is not ground for challenge: State v. 
Payne, 6 Wash. 563. 

An order to fill the panel from by- 
standers is good, if those summoned have 
the necessary qualifications: Yelm Jim v. 
Territory, 1 W. T. 63; Clarke v. Terri- 
tory, supra. 

The ordering of a venire for additional 
jurors before the regular panel is ex- 
hausted, when none of the additional jur- 
ors are shown to have been called until 
the original panel was exhausted, is a mere 
irregularity: Blanton v. State, 1 Wash. 
265. 

Where the court orders the United 
States marshal to summon a talesman 
from the bystanders to fill an exhausted 
panel, the sheriff being present, and, so 
far as the record shows, not disqualified, 
and defendant objects, but fails to chal- 
lenge the juror, and the juror is not shown 
to be unfit to try the cause, it is error 
without prejudice: Meeker v. Gardella, 1 
Wash. 139. 


§ 324. (4979.) 


TRIAL OF CIVIL ACTIONS. 


§§ 324-326 


If the panel of petit jurors has been dis- 
charged, the court is authorized, under 
Laws of 1863, page 401, § 8, to summon 
a jury to try "the case: Thompson v. Ter- 
ritory, 1 W. T. 547. 


Under this section, when the jury list 
has become exhausted before the comple- 
tion of a jury, jurors may be summoned 
from the bystanders, even if some of those 
drawn may have failed to appear, as the 
presumption is that they had been prop- 
erly excused by the court: State v. 
Holmes, 12 Wash. 169. 


Mere informalities in drawing, select- 
ing and certifying a jury list by the 
county commissioners are not ground of 
challenge to the panel, if it appears that 
the commissioners selected the list and 
caused it to be transmitted to the clerk 
of the court: State v. Bokien, 14 Wash. 
403. 


Although error may be committed in 
calling a jury, it is not prejudicial when 
the verdict rendered by them is directed 
by the court: State v. Trimbell, 12 Wash. 
440. : 


Challenges—Kind and Number. 


Either party may challenge the jurors, but when there are several parties 


on either side, they shall join in a challenge before it can be made. 


The 


challenge shall be to individual jurors, and be peremptory or for cause. 


Each party shall be entitled to three peremptory challenges. 
$ 186; Cd. ’81, § 207; 2 H. C., $ 340.] 


See notes to § 333, infra. 


Cited in 50 Wash. 93; 52 Wash. 231. 
As to order and exhaustion of peremp- 
tory challenges, see 2 Remington’s Digest, 


p. 1659, 860; State v. Eddon, 8 Wash. 


292; Poncin v. Furth, 15 Wash. 201; State 
v. Vance, 29 Wash. 435. 

Error of the court in allowing a fourth 
peremptory challenge is harmless where it 
does not appear that the jury was ren- 
dered partial by the mistake, and the last 
juror was passed for cause: Creech v. 
Aberdeen, 44 Wash. 72. 


$ 325. 


[L. ’54, p. 165, 


Under this section a challenge by de- 
fendants separately appearing 18 properly 
denied where one of the defendants re- 
fuses to join therein: Colfax Nat. Bank 
v. Davis, 50 Wash. 92, 


An abutting owner having a separate 
trial in condemnation cases is not entitled 
to exercise separate challenges, under this 
section: Manhattan Building Co. v. Se- 
attle, 52 Wash. 226, 


(4980.) Peremptory Challenge, Defined. 


A peremptory challenge is an objection to a juror for which no reason 


need be given, but upon which the court shall exclude him. 
$ 212; Cd. ’81, $208; 2 H. C., $ 341.] 


$ 326. 


[L. ’69, p. 51, 


(4981.) Challenge for Cause, Defined. 


A challenge for cause is an objection to a juror, and may be either,— 
1. General; that the juror is disqualified from serving in any action; or 
2. Particular; that he is disqualified from serving in the action on trial. 
[L. ’69, p. 51, $213; Cd. *81, $ 209; 2 H. C., $342.] 


See supra, § 94, competency of jurors. 
See supra, § 97, 
See supra, $ 100, who may be excused. 


exemption from jury service, 


See supra, § 111, challenge for previous service within one year. 
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See infra, $ 330, and notes, challenge for implied bias, 

See infra, $ 331, and notes, challenge for actual bias. 

See infra, $332, exemption a personal privilege. 

See infra, $ 2141, and note, challenge for cause in criminal actions. 


Cited in 14 Wash. 411. 


$ 327. (4982.) General Causes of Challenge, 
General causes of challenge are :— 
1. A conviction for a felony; 
2. A want of any of the qualifications prescribed by law for a juror; 
3. Unsoundness of mind, or such defect in the faculties of the mind or 
organs of the body as renders him incapable of performing the duties of a 
juror. [L. ’69, p. 52, $214; Cd. ’81, $210; 2 H. C., $ 343.] 


See notes to last section, 


As to qualifications of jurors, in general, 
see 2 Remington’s Digest, p. 1650, $35 27- 
30. 


Women, not being electors, are not qual- 
ified to sit as jurors: Harland v. Terri- 
tory, 3 W. T. 131; White v. Territory, 3 
W. T. 397; Rumsey v. Territory, 3 W. T. 
332a; Walker v. Territory, 2 W. T. 286; 
Rosencrantz v. Territory, 2 W. T. 267, 
holding that married women are compe- 


tent to sit as grand jurors; overruled in 
Harland v. Territory, supra. 

The objection that a venireman is not a 
resident, on account of a two years’ ab- 
sence from the territory, with a fixed in- 
tention of returning, is not sufticient. 
The circumstance of such person voting 
in another state would not establish a 
residence there against his sworn state- 
ment of residence here and unchanged in- 
tention: Clarke v. Territory, 1 W. T. 68. 


§ 328. (4748.) Previous Service Within One Year. 

It shall be sufficient cause of challenge to any juror called to be sworn in 
any cause that he has been summoned upon an open venire and attended said 
court as a juror at any session of said court held within one year prior to the 
time of such challenge; or that he has been summoned from the bystanders or 
body of the county, and has served as a Juror in any cause upon such sum- 
mons, within one year prior to the time of such challenge. [L. ’91, p. 88, 
$ 11; 2 H. C., $ 66.] 

For first part of this section see supra, $ 111. 


Service upon a jury within the previous serve as a juror, in the absence of a chal- 
year does not render one incompetent to lenge: State v. Hall, 24 Wash. 255. 


§ 329. (4983.) Particular Causes of Challenge. 
Particular causes of challenge are of two kinds :— 

1. For such a bias as, when the existence of the facts is ascertained, in 
judgment of law disqualifies the juror, and which is known in this code as 
implied bias; 

2. For the existence of a state of mind on the part of the juror in reference 
to the action, or to either party, which satisfies the trier, in the exercise of a 
sound discretion, that he cannot try the issue impartially and without preju- 
dice to the substantial rights of the party challenging, and which is known 
in this code as actual bias. [L. ’69, p. 52, $215; Cd. ’81, $211; 2 H. C., 
$ 344.] 

See next two sections. 

Cited in 3 Wash. 104; 30 Wash. 141; 46 Wash. 411, 


§ 330. (4984.) Implied Bias, Defined. 
A challenge for implied bias may be taken for any or all of the following 
causes, and not otherwise :— 
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1. Consanguinity or affinity within the fourth degree to either party; 

2. Standing in the relation of guardian and ward, attorney and client, 
master and servant, or landlord and tenant, to the adverse party; or being 
a member of the family of, or a partner in business with, or in the employ- 
ment for wages of the adverse party; or being surety or bail in the action 
ealled for trial, or otherwise, for the adverse party; 

3. Having served as a juror on a previous trial in the same action, or in 
another action between the same parties for the same cause of action, or in 
a criminal action by the state against either party upon substantially the 
same facts or transaction; 

4. Interest on the part of the juror in the event of the action, or the prin- 
cipal question involved therein, excepting always the interest of the juror 
as a member or citizen of the county or municipal corporation. [Cf. L. ’54, 


p. 165, 187; L. '69, p. 52, $216; Cd. '81, $212; 2 H. C., § 345.] 


Cited in 3 Wash. 103; 24 Wash. 524; 
30 Wash. 637. 

Bias in general: See 2 Remington's Di- 
gest, pp. 1653-1657, $$ 40-53. 

It is not sufficient for a party to de- 
clare in general terms that he objects to 
a juror, or that he challenges a juror. 
The grounds of the challenge must be 
specifically stated: State v. Biles, 6 Wash. 
186. 

Error in refusing to allow a challenge 
for cause to a juryman, and thereby forc- 
ing defendant to peremptorily challenge 
him, is not prejudicial unless defendant 
exhausts thereby his peremptory chal- 
lenges: State v. Moody, 7 Wash. 395. 

The former employer of a decedent is 
disqualified as a juror in a trial for his 
murder: State v. Coella, 3 Wash. 99. 

The interest of jurors as taxpayers of a 
county, in an action against the county, 
will not disqualify them from serving on 
the case: Rathbun v. Thurston Co. 8 
Wash. 238; State v. King, 12 Wash. 288. 


§ 331. 


As to implied bias from business con- 
nection or transactions with party or at- 
torney, see 2 Remington’s Digest, p. 1652, 
$ 42; State v. Boyce, 24 Wash. 515; Mce- 
Corkle v. Mallory, 30 Wash. 632; State v. 
Lewis, 31 Wash. 75; Swope v. Seattle, 36 
Wash. 113. As to incompetency on the 
grounds of bias of one summoned as a wit- 
ness, to serve as juror, see State v. Stentz, 
30 Wash. 134. 


Service in similar cause: See State v. 
Van Waters, 36 Wash. 358. 


A juryman in an action for personal in- 
juries is not subject to challenge for cause 
because he states that he has a prejudice 
against that class of cases, which it might 
take evidence to remove, where his an- 
swers show that he is frank and fair, 
knew nothing of the case, and would try 
the case upon the evidence, disregarding 
any feelings or prejudice he might have 
against that class of cases: Denham v. 
Washington Water P. Co., 38 Wash. 354. 


(4985.) Challenge for Actual Bias. 


A challenge for actual bias may be taken for the eause mentioned in the 


second subdivision of seetion three hundred and twenty-nine. But on the trıal 
of such challenge, although it should appear that the juror challenged has 
formed or expressed an opinion upon what he may have heard or read, such 
opinion shall not of itself be sufficient to sustain the challenge, but the court 
must be satisfied, from all the circumstances, that the juror cannot disregard 
such opinion and try the issue impartially. [L. ’69, p. 53, § 217; Cd. ’81, 
$ 213; 2 H. C., § 346.] 


See notes to previous section. 
See infra, $ 2142, disqualifying opinions in criminal actions. 


Cited in 3 Wasb. 104; 8 Wash. 15; 14 
Wash, 411. 

It is not every opinion formed or ex- 
pressed that will disqualify a juror, but 
only such as prevent the giving or a fair 
trial and impartial verdict: State v. Gile, 
8 Wash. 12. 

Where a juror states that he has an im- 
pression as to the merits of the cause on 
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trial, he should not be permitted to an- 
swer whether or not it is favorable to the 
defendant: White v. Territory, 1 Wash. 
219. 

If the venireman states that he has 
formed and expressed an opinıon which 
would require evidence to remove, but 
that he would try the case on the law and 
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the evidence, he is disqualified: State v. move, but that he could lay aside his pre- 
Coclla, 3 Wash. 99. vious impression and be goverued by the 

It is ground of challenge to a juror evidence given at the trial and the law 
when he states that he knows one of the as charged by the court, he is incompe- 
parties and would believe his statement tent: State v. Murphy, 9 Wash. 204; State 
of a fact when contradicted only by the v. Wilcox, 11 Wash. 215. 
statements of a witness he did not know: It is no disqualification that the juror 
Stinson v. Sachs, 8 Wash. 391. heard what purported to be the facts 

A hypothetical opinion expressed by a from several persons relative to the kill- 
juror prior to a trial, that if what he had ing, soon after the occurrence, when he 
read about the case was true the accused testifies that he could disregard any im- 
ought to be convicted on general prin- pression received therefrom, and try the 
ciples, is not cause for a new trial: State case fairly upon the evidence: State v. 
v. Gile, 8 Wash. 12. Coella, 8 Wash. 512, 

A venireman who states that he has As to formation and expression of opin- 
read accounts of the affair in the current ion as to cause, see, further, 2 Reming- 
newspapers; that he has talked with others ton’s Digest, pp. 1654-1656, $$ 46-48; State 
regarding it, and heard them express opin- v. Farris, 26 Wash. 205; State v. Straub, 
ions; that he has formed but not ex- 16 Wash. 112; State v. Moodey, 18 Wash. 
pressed an opinion, and that his former 165; State v. Lattin, 19 Wash. 57; State 
impressions would not influence him as a v. Harras, 22 Wash. 57; State v. Royse, 
juror, is competent: Rose v. State, 2 Wash. 24 Wash. 440; State v. Boyce, 24 Wash. 
310; State v. Gile, 8 Wash. 12; but if he 515; State v. Krug, 12 Wash. 288; Heas- 
states that he has formed an opinion as to ley v. Nichols, 38 Wash. 485; State v. 
the guilt or innocence of the accused Carey, 15 Wash. 549; State v. Croney, 31 
which would take strong evidence to re- Wash. 122, 


§ 332. (4986.) Exemption not Cause of Challenge. 

An exemption from service on a Jury shall not be cause of challenge, 
but the privilege of the person exempted. [L. ’69, p. 53, $218; Cd. ’8]1, 
$ 214; 2 H. C., 8 347.] 


See supra, § 97, who are exempt from jury service, 
See supra, §§ 111, 328, previous service within one year, 


§ 333. (4987.) Peremptory Challenges, How Taken. 

The jurors having been examined as to their qualifications, first by the 
plaintiff and then by the defendant, and passed for cause, the peremptory 
challenges shall be conducted as follows, to wit :— 

The plaintiff may challenge one, and then the defendant may challenge 
one, and so alternately until the peremptory challenges shall be exhausted. 
The panel being filled and passed for cause, after said challenge shall have 
been made by either party, a refusal to challenge by either party in the said 
order of alternation shall not defeat the adverse party of his full number of 
challenges, but such refusal on the part of the plaintiff to exercise his chal- 
lenge in proper turn shall conclude him as to the jurors once accepted by him, 
and if his right be not exhausted, his further challenges shall be confined. 
in his proper turn, to talesmen only. [L. ’69, p. 53, § 219; Cd. ’81, § 215; 2 
H. C., § 348. ] 


See infra, §§ 2137, 2139, criminal practice, 
Cited in 8 Wash. 305; 8 Wash. 307; 15 lenge such juror until after several tales- 


Wash. 203; 29 Wash. 462. men have been called and examined in 
Challenges, when to be taken: See notes place of jurors excused at the peremptory 
to § 324, supra. challenge of the plaintiff, as the right of 


Under the provisions of this section, challenge must be exercised alternately 
governing peremptory challenges, the de- by the adverse parties: Poncin v. Furth, 
fendant cannot proffer a peremptory chal- 15 Wash. 201, 
lenge to a juror on the panel, when the Waiver of challenge only applies to 
jury has been passed for cause and the jurors then in the box: See State v. Vance, 
defendant has failed to peremptorily chal- 29 Wash, 435, 
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§ 334. (4988.) Order of Taking Challenges. 

The challenges of either party shall be taken separately, in the following 
order, including in each challenge all the causes of challenge belonging to 
the same class :— 

1. For general disqualification ; 

2. For implied bias; 

3. For actual bias; 

4. Peremptory. [L. ’69, p. 53, $ 220; Cd. ’81, $ 216; 2 H. C., $ 349.] 
Cited in 30 Wash. 141. 


§ 335. (4989.) Trial and Exceptions to Challenges. 

The challenge may be excepted to by the adverse party for insufficiency, 
and if so, the court shall determine the sufficiency thereof, assuming the facts 
alleged therein to be true. The challenge may be denied by the adverse party, 
and if so, the court shall try the issue, and determine the law and the facts. 


$3 354 887 


[L. ’69, p. 53, $221; Cd. '81, § 217; 2 H. C., § 350.] 


See supra, § 330, and notes. 


As to objections and exceptions to chal- 
lenges, see 2 Remington’s Digest, p. 1659, 
§ 62; State v. Moody, 7 Wash. 395; State 
v. MeCann, 16 Wash. 249; State v. Rut- 
ten, 13 Wash. 203; State v. Stentz, 30 
Wash, 134; State v. Carey, 15 Wash. 549; 
State v. Champoux, 33 Wash. 339. 

As to examination of jurors and trial of 
challenges, see 2 Remington’s Digest, pp. 
1658, 1659, §§ 58, 59; White v. Territory, 
3 W. T. 397; Id., 1 Wash. 279; State v. 
Coella, 3 Wash. 99; Piper v. Spokane, 22 
Wash. 147; State v. Holedger, 15 Wash. 
443; State v. Royse, 24 Wash. 440; State 
v. Boyce, 24 Wash. 514; Abby v. Wood, 43 
Wash, 379. 

On the examination of a juror on his 
voir dire it is not proper to ask the juror 
the question: “After hearing all the evi- 
dence and the testimony and the instruc- 
tions of this court in the cause, if there 
yet remains in your mind a reasonable 
doubt regarding the guilt of the defend- 
ant, would you return a verdict of not 


§ 336. 


guilty in his favor?’: State v. Bokien, 
14 Wash. 403. 


In impaneling a jury it is proper in the 
trial of a challenge for actual bias to in- 
terrogate the jurors as to their relation to 
the attorneys of the parties, and particu- 
larly whether they sustain the relation cf 
clients; N. P. Ry. Co. v. Holmes, 3 W. T. 
202. 

It is improper to ask a juror whether he 
would give as much credit to witnesses 
professing a certain religious belief as he 
would to members of any other faith: 
Horst v. Silverman, 20 Wash. 233. 


Upon a prosecution for a homicide, com- 
mitted by rigging a spring gun in a trunk, 
the defendant is entitled to ask venire- 
men, upon their voir dire, whether the 
fact of a death from such acts would 
create any prejudice or bias against the 
defendant, and it is prejudicial error to 
sustain objections thereto: State v. Mar- 
faudille, 48 Wash. 117, 


(4990.) Trial of Challenge—Rules Governing. 


Upon the trial of a challenge, the rules of evidence applicable to testi- 


mony offered upon the trial of an ordinary issue of fact shall govern. 


The 


juror challenged, or any other person otherwise competent, may be examined 
as a witness by either party. If a challenge be determined to be sufficient, or 
found to be true, as the case may be, it shall be allowed, and the juror to 
whom it was taken excluded; but if determined or found otherwise, it shall 
be disallowed. [L. ’69, p. 54, § 222; Cd. ’81, § 218; 2 II. C., § 351.] 


See notes to last section. 


$ 337. (4991.) Challenge, Exception and Denial may be Oral. 

The challenge, the exception, and the denial may be made orally. The 
Judge of the court shall note the same upon his minutes, and the substance of 
the testimony on either side. [L. *69, p. 54, $233; Cd. 781, § 219; 2 H. C., 
$ 352. ] 

See notes to $ 335, supra. 
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§ 338. (4992.) Oath of Jurors. 

As soon as the number of the jury has been completed, an oath or affirma- 
tion shall be administered to the jurors, in substance, that they and each of 
them will well and truly try the matter in issue between the plaintiff and 
defendant, and a true verdict give, according to the law and evidence as given 
them on the trial. [L. ’69, p. 54, $ 224; Cd. ’81, $ 220; 2 H. C., $ 353.] 


See infra, § 2143, oath to jury in criminal cases. 


See 2 Remington’s Digest, p. 1660, $ 63; the statutory formula: Leonard v. Terri- 
Hartigan v. Territory, 1 W. T. 447; State tory, 2 W. T. 381. 
v. Gin Pon, 16 Wash. 425; State v. Johnny If the record recites that a jury were 
Tommy, 19 Wash. 270. duly sworn, this shows that a proper oath 
As to the form of oath administered to was administered: Leschi v. Territory, 1 
the jury, it is sufficient if in substance W. T. 13. 
that prescribed, yet it is better to follow 


§ 339. (4993.*) Manner of Conducting Trials—Charging Jury. 
When a jury has been sworn, the trial shall proceed in the following 
manner: 

(1) The plaintiff shall briefly state the cause of action and the evidence 
by which he expects to sustain it. The defendant may in like manner state 
the defense, and the evidence he expects to offer in support thereof, but 
nothing in the nature of comments or argument shall be allowed in opening 
a case. It shall be optional with the defendant whether he states his case be- 
fore or after the close of the plaintiff’s evidence. 

(2) The plaintiff, or the party upon whom rests the burden of proof in 
the whole action, must first produce his evidence; the adverse party will then 
produce his evidence. 

(3) The parties then will be confined to rebutting evidence, unless the 
court shall consider that justice requires that evidence in the original case 
may then be offered. 

(4) The court must reduce the charge to be given the jury to writing, 
and at the conclusion of the evidence he shall read his written charge to the 
jury. Either party may request such instructions as he deems material to the 
ease, and the court may hear them upon the propriety of the requested in- 
structions before finally settling the charge that he will give. If a stenog- 
rapher shall be in attendance upon the trial of the cause, the court shall have 
the right to dictate the charge he desires to give to such stenographer, and to 
have the stenographer reduce the same to writing for him and a copy for each 
of the parties plaintiff and defendant. And the cost thereof shall be taxed 
as other costs in the action. When the charge shall have been given by the 
court, the plaintiff, or party having the burden of proof, may, by himself, or 
one counsel, address the court and jury upon the law and facts in the ease, 
after which the adverse party may address the court and Jury in like manner, 
by himself and one counsel or by two counsel, and be followed by the party 
or counsel of the party first addressing the court. No more than two speeches 
on behalf of the plaintiff or defendant shall be allowed. After the argument 
shall have been concluded, the jury shall retire to consider their verdict, and 
shall take with them to the Jury room, among other matters proper to be taken 
to their jury room for further consideration by them, the written charge given 
them by the court. Either party, at any time before the hearing of a motion 
for a new trial may except to the instructions given by the court, or any 
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part thereof. 
2 H. C., $354; L. ’03, p. 119, $ 1.] 


See 
See 
See 
See 
See 
See supra, $303, and notes. 


Cited in 1 Wash. 148; 2 Wash. 366; 3 
Wash. 114; 4 Wash. 214; 9 Wash. 544; 15 
Wash. 535; 28 Wash. 176; 30 Wash. 253; 
31 Wash. 19; 32 Wash. 571; 37 Wash. 115; 
50 Wash, 313; 51 Wash. 125. 


GENERAL REFERENCES.—As to re- 
marks and conduct of the judge during 
trial of the cause, see 2 Remington’s Di- 
gest, p. 2739, § 14; and 1 Remington’s Di- 
gest, p. 236, § 444. As to comments on 
the evidence by the court in giving in- 
structions to the jury, see 2 Remington’s 
Digest, pp. 2755-2757, §§ 66-73. As to in- 
structions to the jury in general, see 2 
Remington’s Digest, pp. 2755-2769, $8 66- 
117. As to harmless error in general, see 
1 Remington’s Digest, pp. 229-248, $8 422- 
476. 


TRIAL OF CIVIL ACTIONS. 


[L. 09, p. 184, $1. Cf. L. ’69, p. 54, $225; Cd. '81, $221; 


§ 339 


infra, § 341, requests for special findings. 

infra, § 351, what papers jury may take while deliberating. 
infra, § 2158, trial procedure in criminal cases, 

infra, § 384, manner of taking exceptions to instructions, 
infra, $ 1210, competency of witnesses, 


125; Palchen v. P. & L. M. Co., 6 Wash. 


486; see Schmieg v. Wald, 1 W. T. 473. 


It is unlawful comment for the trial 
judge, in overruling an objection to evi- 
dence, to remark that he did not consider 
it very material or entitled to much ' 
weight; and the same is prejudicial error 
where the same related to the intoxica- 
tion of the plaintiff and affected the credi- 
bility of his evidence at the time in ques- 
tion, as to which there was a sharp con- 
flict in the evidence: Schneider v. Great 


. Northern R. Co., 47 Wash. 45. 


CONSTITUTIONAL RESTRAINT ON 


COURT.—“Judges shall not charge juries 
with respect to matters of fact, nor com- 
ment thereon” (Const., Art. IV, § 16), 
hence it is error to tell the jury that there 
is no dispute in the testimony on a certain 
point, or that any fact is conclusively 
proven: Bardwell v. Ziegler, 3 Wash. 34; 
Ledyard v. West. Se Elee. Ry. Co., 5 
Wash. 64. 


The provision of the constitution is in- 
tended to prevent the judge from convey- 
ing to the jury his opinion upon the facts, 
in order that these matters may be left 
to the exclusive province of the jury: 
State v. Coella, 3 Wash. 99, 121, and all 
remarks and observations by the court as 
to the facts before the jury are positively 
prohibited: State v. Walters, 7 Wash. 246; 
see Freidrich v. Territory, 2 Wash. 358, 
366; State v. Hyde, 20 Wash. 234; Blue 
v. McCabe, 5 Wash. 125. 


Comment on the facts by the judge dur- 
ing the progress of the trial, when not 
prejudicial to the party complaining, is 
harmless error: Earles v. Bigelow, 7 Wash. 
581. Unless such comment is excepted to at 
the time, and called to the attention of 
the court, the error is waived: Id., 588. 
Or comment on a matter not in issue: See 
Nunn v. Jordan, 31 Wash. 506. Or that 
verdict should not exceed amount de- 
manded: See Goldthorpe v. Clark-Nicker- 
son Lumber Co., 31 Wash. 467. 


In moving against the sufficiency of 
evidence, counsel challenging the court to 
pass upon its sufficiency and are not preju- 
diced by the remarks of the judze thereon 
within the constituticnal inhibition, if 
they fail to secure the absence of the jury 
in the interval: Blue v. McCabe, 5 Wash. 
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It is unlawful comment for the judge 
to state what anyone with common sense 
must say upon an issue: Spencer v. Ar- 
lington, 49 Wash. 121. 


An instruction that the jury may con- 
sider the relations of the parties and wit- 
nesses, their interest, temper, bias, de- 
meanor, intelligence and credibility in tes- 
tifying, does not infringe the constitu- 
tional prohibition: Klepsch v. Donald, 4 
Wash. 436; see Lyts v. Keevey, 5 Wash. 
606. 


Questions as to the weight of the evi- 
dence, or as to the credibility of wit- 
nesses, are for the jury: See Jose v. Stet- 
son, 20 Wash. 648; Cowie v. Seattle, 22 
Wash. 659; State v. McPhail, 39 Wash. 
199; Gilmore v. Seattle & Renton Ry. Co., 
29 Wash. 150; Nelson v. MeLellan, 31 
Wash. 208; Herbert v. Hillman, 50 Wash. 
83;.Garretson v. Tacoma R. & Power Co., 
50 Wash. 24, 


Although isolated sentences in an in- 
struction may be objectionable, and may 
intimate to the jury the opinion of the 
trial judge as to the value of some por- 
tions of the evidence, yet, if the instruc- 
tions clearly give the jury to understand 
that the facts are exclusively for them to 
consider, and taken as a whole fairly 
state the law, they are sufficient: White v 
Territory, 1 Wash, 279. 

Where the facts are undisputed show- 
ing gross negligence, an instruction that 
they constitute gross negligence is not 
error: N. P. Ry. Co. v. O'Brien, 1 Wash. 
599. 

An instruction that the law does not 
“require the eyes and ears of plaintiff to 
be infallible” held, in connection with the 
instructions as a whole. not to be a com- 
ment upon the facts: Steele v. Northern 
Pac. Ry. Co., 21 Wash. 287. 

It is not error to omit or to briefly 
state the issues made by the pleadings: 
See Lambert v. La Conner Trad. & Transp. 
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Co., 37 Wash. 113; Wiest v. Coal Creek 
R. Co., 42 Wash. 176. l 

An instruction charging that certain 
facts are evidence of negligence, or that 
other facts would be evidence of contribu- 
tory negligence, held, in the particular 
case properly refused as being for the jury 
to determine: Mitchell v. T. R. & M. Co. 
9 Wash. 120. 

The fact that the court in charging the 
jury rehearses the plaintiff’s or defend- 
ant's theory of the case is not a comment 
on the facts in violation of the constitu- 
tional inhibition: Binnian v. Jennings, 14 
Wash. 677. 

A statement by the judge that “Here 
we come to some of the most important 
allegations on the part of the plaintiff, 
and to some of the most important issues 
of the case,” was not reversible error in 
the absence of a showing of special in- 
jury to the party complaining: Von Fobel 
v. Stetson & Post Mill Co., 32 Wash. 683. 

An instruction to the jury that a judg- 
ment became a lien and encumbrance upon 
certain property, being upon a question of 
law, is not open to the objection of being 
a judicial comment on the facts in viola- 
tion of the constitutional prohibition: 
Frank v. Jenkins, 11 Wash. 611. 

The remarks of the court, preliminary 
to instructing the jury, that “you will be 
left to determine between the demands of 
publie justice and the defense of the pris- 
oner at the bar,” is not prejudicial to de- 
fendant: State v. Brooks, 4 Wash. 328. 

For miseonduct of court in presence of 
jury, see State v. White, 10 Wash. 611, 
615. 

A comment upon the facts in violation 
of Const., Art. IV, $ 16, necessitates a 
reversal: State v. Surry, 23 Wash. 655. 

References to evidence not amounting 
to criticisms or explanations are not un- 
Jawful comment on the facts: See State 
v. Surry, 23 Wash. 655; Drumheller v. 
Amer. Sur. Co., 30 Wash. 530; Freneh v. 
Seattle Traction Co., 26 Wash. 264. In an 
action for money loaned, an instruction 
that the defendants admitted in their an- 
swer that the plaintiff loaned them the 
two sums of money claimed is not an un- 
lawful comment on the evidence when it 
was not an issue in the pleadings; and 
in anv event the same would not confuse 
the jury where the defendants had the 
benefit before the jury of their conten- 
tion that only part of it was received 
as a loan, and where under the evidence 
and the whole case the jury must have 
understood the instruction as meaning 
that defendants only admitted receiving 
the money: Hendelman v. Kahan, 50 
Wash. 247. An instruction to the jury 
based upon the contingeney that they find 
damages to timber “by the noxious vapors 
arising from its smelter’ is not unlawful 
comment on the evidence, it having been 
shown that the vapors or gases were de- 
structive, since they were therefore nox- 
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ious, and it is immaterial that they were 
so termed: Johnson v. Northport ete. Co., 
50 Wash. 567. 

The repetition by the court of a state- 
ment by a witness, for the purpose of 
further explanation from counsel, is not 
unlawful comment on the evidence: State 
v. Clem, 49 Wash. 273. 

The statement in an instruction to a 
jury that this is an action to recover 
money lost at gambling is not an unlaw- 
ful comment on the evidence: Crowley v. 
Taylor, 49 Wash. 511. 

Telling the jury that the written agree- 
ment is the best evidence, not comment: 
See Carstens v. Earles, 26 Wash. 676. It 
is not unlawful comment on the evidence 
for the court, in directing the defendant 
to state his defense, to say that the nature 
of the case is such that the jury ought to 
know how defendant intended to meet the 
state’s case: State v. King, 50 Wash. 312. 
An instruction in an action for slander 
upon the subject of justification “if the 
jury should find that the defendant was 
provoked to speak the slanderous words,” 
to which the court added that it was based 
“on the assumption that you find the words 
were uttered,” is not objectionable as as- 
suming that the words were uttered, or as 
an unlawful comment on the facts: Childs 
v. Childs, 49 Wash. 27, 

An instruction that the plaintiffs had. 
upon one of their causes of action, waived 
all claims except for nominal damages be- 
cause of the difficulty of determining the 
exact amount, is not an unlawful comment 
on the facts by reason of stating the rea- 
sons for the waiver: 'Lownsdale v. Grays 
Harbor Boom Co., 36 Wash. 198. 

Instructions as to damages, if the jury 
find “any at all” in a case in which nom- 
inal damages were conceded, did not mis- 
lead the jury where they found substan- 
tial damages: Collins v. Huffman, 48 
Wash, 184. 

As to assumptions by the court as to 
facts, see 2 Remington's Digest, p. 2756, 
§ 69; Drumheller v. American Surety Co., 
30 Wash. 530; Harris v. Carstens Packing 
Co., 43 Wash. 647; Eggleston v. Seattle, 
33 Wash. 671; Bardwell v. Ziegler, 3 
Wash. 34; Woo Dan v. Seattle, 5 Wash. 
466; State v. Walters, 7 Wash. 246. 

Comment on the facts in criminal cases: 
See 1 Remington's Digest, pp. 809-812, 
8$ 255-269; State v. Walters, 7 Wash. 246; 
State v. Duncan, 7 Wash. 336; State v. 
Carter, 15 Wash. 121; State v. Carey, 15 
Wash. 549; State v. Mitehell, 22 Wash. 
64; State v. Vance, 29 Wash. 435; State 
v. Fenton, 30 Wash. 325; State v. Eubank, 
33 Wash. 203; State v. Detherage, 35 
Wash. 326; State v. Nordstrom, 7 Wash. 
506; State v. Freidrich, 4 Wash, 204; State 
v. White, 10 Wash. 611; State v. Gates, 
28 Wash. 689; State v. Howard. 33 Wash. 
250; Edwards v. Territory, 1 W, T. 195; 
State v. John Port Townsend, 7 Wash. 
462; State v. Riddell, 33 Wash. 324; State 
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v. Stents, 33 Wash. 444; State v. Man- 
derville, 37 Wash. 365; White v. Territory, 
4 W. T. 397; State v. Newton, 29 Wash. 
373; Leschi v. Territory, 1 W. T. 13; State 
v. MePhail, 39 Wash. 199; State v. Brooks, 
E we 328; State v. Crotts, 22 Wash. 

45. 

ARGUMENTS AND CONDUCT OF 
COUNSEL: See 2 Remington’s Digest, pp. 
2746-2749, 8841-52. It is within the 
court’s discretion to exclude the jury dur- 
ing argument of counsel upon the law of 
the case, and this does not infringe the 
constitutional rights of a defendant on 
trial under a criminal charge: State v. 
Coella, 3 Wash. 99. 

It is the duty of the court to restrain 
counsel from transgressing the reasonable 
limits and proprieties of their argument: 
Skagit Ry. & L. Co. v. Cole, 2 Wash. 57, 
74; Leschi v. Territory, 1 W. T. 13; and in 
all cases to restrict the argument of coun- 
sel to the facts in evidence, but counsel 
may draw their own inferences and con- 
clusions from the facts in evidence and 
argue therefrom: Sears v. Seattle etc. Ry. 
Co., 6 Wash. 227, 233; Chezum v. Parker, 
19 Wash. 645; State v. Costello, 29 Wash. 
366; Taylor v. Ballard, 24 Wash, 191. 

Improper statements by counsel in argu- 
ment, when seasonably restrained, may be 
cured by instructions to the jury to disre- 
gard them: Graves v. Smith, 7 Wash. 14, 
22; Skagit R. & L, Co. v. Cole, supra; Bay 
View Brewing Co. v. Tecklenberg, 19 Wash. 
469, Withdrawal or correction of objec- 
tionable matter: See Taylor v. Ballard, 24 
Wash, 191; State v. Boyce, 24 Wash. 014; 
Clukey v. Seattle Electric Co., 27 Wash. 
70; Graves v. Smith, 7 Wash. 14; Farnandis 
v. Great Northern R. Co., 41 Wash. 486; 
Thomson v. Issaquah Shingle Co., 43 Wash. 
253; Cady v. Seattle, 42 Wash. 402. 

Misconduct on part of attorney and 
court commented on in State v. Moody, 7 
Wash. 395, 397; Abby v. Wood, 43 Wash. 
379. 

No error ean be founded on improper 
arguments of counsel where no motion 18 
made to strike it, or the court asked to in- 
struct the jury to disregard it: State v. 
Regan, 8 Wash. 506; Columbia ete. Ry. Co. 
v. Hawthorne, 3 W.T. 353; State v. Ackles, 
8 Wash. 462; State v. Bailey, 31 Wash, 89; 
Chezum v. Parker, 19 Wash. 645; Shoe- 
maker v. Bryant Lum. ete. Co., 27 Wash. 
637; Taylor v. Modern Woodmen, 42 Wash, 
304. 

The refusal to strike out improper re- 
marks of eounsel at the time of -their 
utterance is harmless error when the court 
later instructs the jury to disregard them: 
State v. Regan, supra; Graves v. Smith, 7 
Wash. 14. It is prejudicial error for coun- 
sel to comment in argument to the jury 
upon matters eliminated from the trial by 
the rulings of the court, where such argu- 
ment was duly objected to at the time, 
with request that it be withdrawn from 
the jury, and where the court refused such 
request and subsequently refused to give 
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properly requested instructions to disre- 
gard the same: Haustad v. Canadian Pac. 
Ry. Co., 44 Wash. 505. Where the evi- 
dence shows plaintiff's counsel was not 
present at a certain time and place, it is 
not prejudicial error for the counsel in 
argument to the jury to state that fact 
as a conclusion without stating that the 
“evidence shows” such fact: Hammock v. 
Tacoma, 44 Wash. 623. In an action 
against a city for personal injuries it is 
not necessarily prejudicial error, requiring 
a reversal, for plaintiff's counsel, in reply- 
ing to comments on the absence of certain 
witnesses, to state in argument to the jury 
that they were working for the eity and 
requested not to be called as witnesses, 
where it does not appear to have in any 
way affected the result: Id. 

Counsel, as a general rule, have the right 
to comment on the fact that a person 
shown to be an important witness for the 
adverse party, and within reach, was not 
called in his behalf—but the rule is not . 
applicable to a case where diligence has 
been used in procuring such witness: 
Mitchell v. T. Ry. & M. Co., 9 Wash. 120, 
132; but where there has been no comment 
in the argument upon the presence of wit- 
nesses brought from a distance at a party’s 
expense, the court may properly refuse to 
charge as to unfavorable inferences touch- 
irg their eredibility: Klepsch v. Donald, 8 
Wash. 162. The refusal of a plaintiff in a 
personal injury case to permit her physi- 
cians to testify as to the result of their 
information obtained in a professional 
capacity cannot be made the subject of 
comment to the jury: Lane v. Spokane 
Falls & N. R. Co., 21 Wash. 119. 

Misconduct of counsel in argument in 
referring to a decision of the supreme court 
upon a former appeal is not reversible 
error or ground for a new trial, where, 
upon objection, the court instructed the 
jury to disregard the same, and both sides 
had made repeated reference to the de- 
cision, and where no abuse of discretion 
in refusing a new trial on that ground ap- 
pears: Brennan v. Seattle, 46 Wash. 427. 

Argument of counsel going beyond legiti- 
mate limits is not ground for reversal 
where the trial judge rebuked counsel and 
removed any prejudice the jury may have 
received: Barclay v. Puget Sound Lumber 
Co., 48 Wash. 241. 

In personal injury cases, it is prejudicial 
error for counsel to endeavor to show, over 
objections, that defendant carries indem- 
nity insurance: See 2 Remington’s Digest, 
p. 2746, § 43; Iverson v. MeDonnell, 36 
Wash. 73; Lowsit v. Seattle Lumber Co., 
88 Wash. 290; Stratton v. Nichols Lumber 
Co.. 39 Wash. 323; Westby v. Washington 
Brick ete. Co., 40 Wash. 289. But not 
reversible error that testimony on cross- 
examination incidentally disclosed such 
fact: See Edwards v. Burke, 36 Wash. 107. 

Argument on matters not in issue or out- 
side of record not prejudicial if corrected 
by the court: See 2 Remington’s Digest, 
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p: 2747, §§ 46, 47; Vowell v. Issaquah Coal 
o., 31 Wash. 103; State v. Van Waters, 36 
Wash. 358; Taylor v. Modern Woodmen of 
America, 42 Wash, 304. 

The practice of reading law to the jury 
not approved, though not ground for re- 
versal unless prejudicial: See 2 Reming- 
ton’s Digest, p. 2747, $ 45; Phelps v. S. S. 
City of Panama, 1 W. T. 518; State v. 
Coella, 8 Wash. 512; Gallagher v. Buckley, 
31 Wash. 380; Williams v. Spokane Falls 
& N. R. Co., 39 Wash. 77. 

It is not error to refuse to allow counsel 
to read statutes or judicial decisions as 

art of his argument to the jury: Ryan v. 

ambert, 49 Wash. 649. 

Defendant having waived his right to 
argument, it is proper to refuse to allow 

laintiff further argument: See Seattle & 

. R, Co. v. Roeder, 30 Wash. 244. 

Under a rule of court, an attorney may 
be considered as having waived his right 
to address the jury by being a witness for 
his client on the merits: See Voss v. Ben- 
der, 32 Wash. 566. 

BURDEN OF PROOF.—As to the bur- 
den of proof, in general, see 1 Remington’s 
Digest, pp. 1119, 1120, §§ 31-34, and cross- 
references. In proceedings for the appro- 
De of land by railway companies, the 

urden of proof rests upon the company to 
show necessity for taking and the reason- 
able value of the land appropriated: 
Bellingham Bay & B. C. Ry. Co. v. Strand, 
4 Wash. 311, 313. 

In such proceedings the filing of an an- 
swer, where none is required by law, does 
not shift the burden of proof from peti- 
tioner to defendant: Seattle & M. Ry. Co. 
v. Murphine, 4 Wash. 448. 

When the defendant has been allowed to 
open and close the proof, without objection 
in an action of ejectment, the plaintiff is 
not thereby entitled to an instruction that 
the burden of proof is on defendant to 
show want of title in plaintiff: Lynch v. 
Richter, 10 Wash. 486. 

Where the defendant admits the indebt- 
edness alleged but sets up an aflirmative 
defense, thus assuming the burden of the 
issue, and the undisputed proofs fail to 
sustain such defense, the jury should he in- 
structed to find for the plaintiff: Wad- 
hams v. Page, 6 Wash. 103. 

Contributory negligence is a matter to be 
established by defendant: N. P. Ry. Co. v. 
Hess, 2 Wash. 383; N. P. Ry. Co. v. O'Brien, 
1 Wash, 599. And on an affirmative de- 
fense of due care the burden is on defend- 
ant, if the facts proved raise a presump- 
tion of negligence: See Foster v. Pacific 
Clipper Line, 30 Wash, 515, 

In an action for price of brick, if de- 
fendant alleges a warranty or its equiva- 
lent, and breach thereof, the burden is on 
him to prove both warranty and breach: 
Tacoma Coal Co. v. Bradlev, 2 Wash. 600, 

INSTRUCTIONS — RULES GOVERN- 
ING.—As to rules governing instruetions, 
in general, see 2 Remington's Digest, pp. 
2754-2769, $$ 66-117. 
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The giving of a partly written and 
partly oral charge to the jury is error, 
where written instructions have been re- 
quested; and the fact that a stenographer 
present in court took down the charge as 
given by the judge is not a sufficient com- 
pliance with the requirements of the stat- 
ute in that respect: State v. Miles, 15 
Wash. 534. 

Where appellants did not ask for written 
instructions, nor join respondent in his re- 
quest therefor, the appellants cannot urge 
the objection on appeal that they had no 
knowledge of respondent’s having with- 
drawn his request for written instruction, 
and that they relied on the instructions 
being given in that form, and not orally: 
Hencke v. Babcock, 24 Wash. 556. Under 
the present section the employment of a 
private reporter who is not subject to the 
control of the court will not excuse the 
failure to instruct in writing: State v. 
Mayo, 42 Wash. 540. Where a stenographie 
report of instructions to the jury is made 
by a stenographer emploved by both par- 
ties, he is sufficiently under the control of 
the court to constitute his report “instruc- 
tions in writing,” within the meanirg of 
this section: Collins v. Huffman, 48 Wash. 
184; Schon v. Modern Woodmen, 51 Wash. 
482; Sturgeon v. Tacoma Eastern R. Co., 
51 Wash. 124, 

The statute requiring instructions to the 
jury to be in writing, when so requested, 
is mandatory, and is not complied with by 
oral instructions taken down by a sten- 
ographer emploved by the parties: MeIn- 
tosh v. Saw Mill Phoenix, 49 Wash. 152. 
Overruled in Schon v. Modern Woodmen, 
51 Wash, 482, 

The proviso in this section that injury 
must be shown to justify a reversal for 
the refusal of an instruction or ruling, has 
no application to the requirement that in- 
structions shall be given in writing when 
so requested: McIntosh v. Saw Mill 
Phoenix, 49 Wash. 152. See 2 Remington’s 
Digest, p. 2758, §§ 80, 81. 

It is sufficient to give an instruction but 
once; reiteration is a fault which should 
be avoided: Columbia ete. Ry. Co, v. Haw- 
thorne, 3 W. T. 353; Pronger v. Old Nat. 
Bank, 20 Wash. 618; Henry v. Grant St. 
Elec. R. Co.. 24 Wash. 246; Miller v. 
Dumon, 24 Wash. 648; Carstens v. Earles, 
26 Wash. 676; Roberts v. Port Blakely Mıll 
Co., 30 Wash. 25: MeDannald v. Washing- 
ton & Columbia R. Co., 31 Wash. 585. 

Construction and effect of charge, as a 
whole: Sce 2 Remington’s Digest, p. 2768, 

116. 
$ Although an instruction standing alone 
may be erroneous, yet, if the instructions 
taken as a whole fairly state the law ap- 
plieable to the facts, it cannot be com- 
plained of: N. P. Ry. Co. v. Hess, 2 Wash. 
283; Wolf v. Hemrich Bros. Brewing Co., 
2% Wash. 187; Fireman's Fund Ins. Co. v. 
Northern Pae. R. Co., 46 Wash. 635. 

Where one instruction modifies or ex- 
plains another, the two should be consid- 
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ered together: Sears v. Seattle C. St. Ry. 
Co., 6 Wash. 227, 236. 

When a charge to the jury, taken as a 
whole, fairly states the law, it is sufficient: 
McQuillan v. Seattle, 13 Wash. 600; Dug- 
gan v. Pacific Boom Co., 6 Wash. 593; 
Brown v. Seattle City R. Co., 16 Wash. 
465; Pronger v. Old Nat. Bank, 20 Wash. 


618; Dow v. Dempsey, 21 Wash. 86; Wheeler 


v. North American Transp. Co., 21 Wash. 
704; Henry v. Grant Street Electric Ry. 
Co., 24 Wash. 246; Miller v. Dumon, 24 
Wash. 648; Traver v. Spokane St. R. Co., 25 
Wash. 225. 

The objectionable features in instruc- 
tions are cured by other paragraphs stat- 
ing the law clearly and ‘correctly: Cam- 
eron v. Union Trunk Line, 10 Wash. 507. 

Instructions must be considered as a 
whole, and, if they fairly state the law, 
there is no prejudicial error, although the 
court may use detached expressions which, 
if considered independently, would be tech- 
nically erroneous: Seattle Gas ete. Co. v. 
Seattle, 6 Wash, 101; Carstens v. Farles, 
26 Wash. 676; Roberts v. Port Blakely 
Mill Co., 30 Wash. 25; Bell v. Spokane, 30 
Wash. 508; Gray v. Washington Water 
P. Co., 30 Wash. 665; Stowe v. La Con- 
ner Trad. € Transp. Co., 39 Wash. 28; Nie- 
myer v. Washington Water Power Co., 45 
Wash. 170; Starr v. Aetna Life Ins. Co., 
45 Wash. 128. 

The failure of the court, in an action 
upon an insurance policy by an assignee, 
to charge the jury that the assignee had 
no greater rights than his assignors would 
have had, if suit had been brought by 
them, is not prejudicial: Sanford v. Royal 
Ins, Co., 11 Wash, 653. 

It is not error to refuse an instruction 
embodving only an abstract principle of 
law, which assumes that its premises are 
proven facts in the case: Schmieg v. Wald, 
1 W. T. 472. See Foster v. Seattle Elec- 
tric Co., 35 Wash. 177. 

No error can be predicated on refusal to 
give argumentative instructions: Eicholtz 
v. Holmes, 8 Wash. 71, 73; Cowie v. Se- 
attle, 22 Wash, 659; Sullivan v. Seattle 
Electrie Co., 44 Wash. 53. 

Errors in instructions cured by with- 
drawal or giving other instructions: See 2 
Remington’s Digest, p. 2769, § 117, and p. 
2761, § 91. 

Error in admitting testimony is cured 
by subsequently instructing the jury to 
disregard it: Lyts v. Keevey, 5 Wash. 606; 
but an incorrect special instruction is not 
cured by a correct general instruction on 
the same subject: Baxter v. Waite, 2 W. 
T. 228; and it is held that an erroneous 
instruction is not cured by a subsequent 
correct one on the same subject, unless 
the latter specifically withdraws the for- 
mer: Lockett v. Baxter, 3 W. T. 350, 353; 
Miller v. Vermurie, 7 Wash. 386; Elder- 
kin v. Peterson, 8 Wash. 674; Gray v. 
Washington Water Power Co., 30 Wash. 
665. But an erroneous instruction is harm- 
less if in appellant’s favor: See Tham v. 
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Steeb Shipping Co., 89 Wash. 271. A ver- 
dict will not be set aside because con- 
trary to an erroneous instruction to the 
jury: See Bancroft v. Godwin, 41 Wash. 
253. See, also, Davis v. Atlas Assur. Co., 
16 Wash. 232; Gallagher v. Buckley, 31 
Wash. 380; State v. Williams, 36 Wash. 
143; Kirkham v. Wheeler-Osgood Co., 39 
Wash. 415; Sullivan v. Wood & Co., 43 
Wash. 259. 


Where the testimony is eonflieting it is 
error to give throughout the instructions 
undue prominence to the testimony of one 
party with only general reference to that 
of the other: Sexton v. School Dist., 9 
Wash. 5; Mitchell v. T. Ry. & M. Co., 9 
Wash, 120. 


Prejudice will be presumed from repeat- 
ing to the jury a comment made by tlıe 
judge as to what anyone with common 
sense would say as to one of the material 
issues of fact, and the same would not 
be cured by instructions that the jury are 
sole judges of the fact and should disre- 


gard indications made by the court or 
counsel; Spencer v. Arlington, 49 Wash. 
121. 


When there is evidence, based upon an 
issue raised by the pleadings, which tends 
to prove a certain state of facts, it is not 
error for the court to charge the jury on 
the hypothesis of such state of facts, if 
further instructions present fairly the po- 
sition of the adverse party: Lichty v. Tan- 
natt, 11 Wash. 37; Irwin v. Buffalo Pitts 
Co., 39 Wash. 346. 

Where instructions are given a jury suf- 
ficient to enable them to correctly deter- 
mine the questions which the evidence in 
the cause tends to prove or disprove, it is 
not prejudicial error if any of the instruc- 
tions given should not be strictly appli- 
cable to the material questions involved: 
Carstens v. Stetson € Post Mill Co., 14 
Wash. 644, 

Instructions are inadequate where they 
leave the jury without light on the law 
governing the material issues of the cause: 
N. P. L. & M. Co. v. Kerron, 5 Wash. 214, 
220. Reading judicial decisions to the 
jury on the complex question of what 
constitutes a fixture is not to be com- 
mended: Filey v. Christopher, 39 Wash. 
22; and an instruction is erroneous which 
takes away from the consideration of the 
jury material points at issue: Upper v. 
Lowell, 7 Wash. 460, 461; and sce Weeks v. 
Bussell, 8 Wash. 440; and it is error to 
refuse a proper request on the law as ap- 
plicable to the evidence in the case: Mit- 
chell v, T. R. € M. Co., 9 Wash. 120; see 
Seattlo v. Buzby, 2 W. T. 26, 

Where there was no evidence to support 
an allegation that the insuflicieney of a 
belt shifter was a proximate cause of the 
accident, it is reversible error to submit. 
the issue to the jury and to refuse a re- 
quested instruction withdrawing the same: 
Tergeson v. Robinson Mfg. Co., 43 Wash. 
294, 


When instructions proposed assume facts 
on which there is no testimony, and are 
based upon the pleadings and not the evi- 
dence, they should be refused: See 2 Rem- 


ington’s Digest, p. 2763, $$ 96, 97; Frost 
v. Ainslie L. Co., 3 Wash. 241; Bell v. 


Wash. C. S. Co., 8 Wash. 27, 31; Woodan 
v. S. E. R. € P. Co, 5 Wash. 466; Wash- 
ington Iron Works v. McNaught, 35 Wash, 
10; Nye v. Kelly, 19 Wash. 73; Einseidler 
v. Whitman County, 22 Wash. 388. 


If an instruction is broader than the is- 
sues and brings in matter foreign thereto 
prejudicial in character, it is erroneous: 
Bernhard v. Reeves, 6 Wash. 424, 425; 
ey v. Ranier-Grand Hotel Co., 28 Wash. 
705. 


A charge to the jury that there was no 
evidence that would entitle defendants to 
recover any amount under the pleadings 
is proper when the issue made by defend- 
ants was that plaintiff was to pay for cer- 
tain land in work and labor, and there was 
no proof introduced to show that the plain- 
tiff refused to continue to perform work 
and labor in payment therefor: Robert- 
son v. Woolley, 12 Wash. 326, 


There is no occasion for instructing the 
jury as to the fact in issue if there be no 
evidence respecting it: Brown v. Forrest, 
1 W. T. 201, 204. 


An instruction inapplicable to the facts 
in the case is prejudicial error, tending to 
mislead the jurv: See 2 Remington's Di- 
gest, p. 2762, $ 93; State v. Jones, 3 Wash. 
175; Frost v. Ainslie L. Co., 3 Wash. 
241; Guley v. N. W. Coal & Tp. Co., 7 
Wash. 491, 495; Cole v. Noerdlinger, 22 
Wash. 51; Howells v. North American T. 
€ T. Co., 24 Wash. 689. An instruction 
not pertinent to the issues in the case 
should not be given: Rowe v. Whatcom 
County R. € Light Co., 44 Wash. 658. In- 
structions upon a theory as to an accident 
are properly refused if there was no evi- 
dence to sustain such theory: Suell v. 
Jones, 49 Wash. 582. Upon refusal to give 
an instruction because not requested in 
proper form, it is not prejudicial error to 
fail to prepare and give another instruc- 
tion on the same subject: Ramm v. Hewitt- 
Lea Lumber Co., 49 Wash, 263. 

It is error to submit to the jury an is- 
sue in regard to which no evidence has 
been introdueed: Tacoma L. & M. Co, v. 
Tacoma, 1 Wash. 12, 15; Edison v. Nov. 
Co, 8 Wash. 370; Comegys v. Am. L. 
Co., 8 Wash. 661; Guley v. N. W. Coal 
Co., 7 Wash. 491; and an instruction is 
also misleading which narrows the issue 
to a single question when other issues ex- 
ist under the pleadings and evidence: 
Chamberlin v. Winn, 1 Wash, 501; or in 
which the language used is so confused 
and uncertain that it is misleading: Co- 
lumbia etc. Ry. Co. v. Farrington, 1 Wash. 


202, 205; see Blue v. McCabe, 5 Wash. 
125; Gottstein v. Seattle L. ete. Co., 7 
Wash, 424: Turner v. Great Nor. R. Co., 


IS Wash. 213. 
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That an instruction is not simple and 
direct does not make it misleading: Carson 
v. Old Nat. Bank, 37 Wash. 279. 

The unnecessary repetition of instructions 
might be ground for reversal: Chicago etc. 
R. Co. v. Alexander, 47 Wash. 131. 

Where the questions of negligence and 
contributory negligence are for the jury, 
each side is entitled to have the same 
submitted on proper instructions: Gage v. 
Springston Lumber Co., 47 Wash. 141. 

Although instructions as a whole may be 
correct, the case should be reversed if 
some parts are confusing and misleading, 
to the possible prejudice of the appellant: 
Gage v. Springston Lumber Co., Id. 

An instruction, referring to the “facts 
and circumstances disclosed on the stand 
by the witnesses,” is not misleading when 
there is also written evidence, when such 
statement was followed by and connected 
with the further charge to the jury that 
“you are the sole judges of the facts. 
These facts have been given you on the 
stand through witnesses and exhibits that 
have been placed in evidence here to en- 
able you to find the facts”: Sanford v. 
Royal Ins. Co., 11 Wash. 653; Carstens v. 
Farles, 26 Wash. 676; Anderson v. MeDon- 
ald, 31 Wash. 274; Benson v. Spokane, 
39 Wash. 101. 

Although an instruction to the jury may 
have been wrongfully given, it is binding 
and conclusive upon the jury: Pepperall 
v. City Park Transit Co., 15 Wash. 176. 

The improper use of the word “not” in 
an instruction, evidently unintentional, will 
not be regarded as misleading to the jury, 
when its use is connected with the state- 
ment of facts over which there is no con- 
troversy: Bokien v. State Ins. Co., 14 
Wash. 39. See, also, Armstrong v. Musser 
Lum. & Mfg. Co., 43 Wash. 584. 

The giving of an instruction based upon 
an hypothesis which is not parallel to the 
facts in the case is reversible error, where 
it may have tended to mislead the jury, 
unless, from the undisputed testimony, it is 
evident that no other verdict than the 
one returned could rightfully have been 
rendered: Martin v. Union Mut. Ins. Co., 
13 Wash, 275. 

Though separate clauses of an instruc- 
tion may, in themselves, be misleading, 
vet, if the instruetion, taken altogether, 
fairly informs the jury as to the law of 
the case, it will be upheld: Duggan v. Pac, 
Boom Co., 6 Wash. 593; Croft v. North- 
western S. S. Co., 20 Wash. 175; Smith v. 
Seattle, 33 Wash. 481. As to charges with 
reference to “Preponderance of Evidence,” 
see 2 Remington’s Digest, p. 2759, § 85. 

An instruction that plaintiff must es- 
tablish all his material allegations by a 
preponderance of testimony is not mis- 
leading because the word “testimony” is 
used instead of “evidence”: Noyes v. Pu- 
gin, 2 Wash. 653, 

A party, having requested the court to 
charge that the jury must find certain 
farts in issue by a preponderance of evi- 
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dence, cannot complain that the court did 
not require the evidence on té#ose points 
to be more clear and positive: Gottstein 
v. S. L. & C. Co., 7 Wash. 424, 

As an example of a charge upon the 
preponderance of evidence, see N. P. Ry. 
Co. v. Holmes, 3 W. T. 543. 

Where an affirmative defense is pleaded, 
it is error to instruct the jury that “if you 
believe from the evidence that all the ma- 
terial allegations of plaintiff's complaint 
have been proven by a preponderance of 
the evidence, then you will find for plain- 
tif”: Dignan v. Spurr, 3 Wash. 309. 

An instruction charging the jury to find 
in a certain way unless the contrary “shall 
be established by a preponderance of the 
evidence satisfactory to your minds,” is 
not misleading on the ground of telling the 
jury that more than a preponderance of 
evidence is required: Carstens v. Earles, 
26 Wash. 676, 

An instruction requiring proof of a cer- 
tain fact by the preponderance of the evi- 
dence, and authorizing recovery if such 
fact is proved to the satisfaction of the 
jury, is not objectionable as authorizing 
a recovery upon proof to the jury's satis- 
faction without proof by the preponderance 
of the evidence: Childs v. Childs, 49 Wash. 
27. 

A charge that the defense of contrib- 
utory negligence must be proved by de- 
fendant, by a preponderance of the evi- 
dence, is not objectionable as charging that 
it must be proved by defendant's evidence: 
Prior v. Eggert, 39 Wash. 481. 

It is error to charge that the weight of 
evidence is with the greater number of 
unimpeached witnesses: McCowan v, 
Northeastern Siberian Co., 41 Wash. 675. 

An instruction charging that the jury 
“should be satisfied by a clear preponder- 
ance of proof,” is not misleading, when the 
court has just charged that “it is not re- 
quired in a civil action to establish the 
facts bevond a reasonable doubt as in a 
criminal case, but a fair preponderance of 
proof is all that is required”: Hart v. 
Niagara Fire Ins. Co., 9 Wash. 620; see 
O. R. & N. Co. v. Owsley, 3 W. T. 38. 

Instructions in a particular case, held 
misleading, as making the question as to 
whom materials were sold turn upon the 
charge in plaintiff's books, and whether it 
was so charged bv mistake: Sexton v. 
School Dist.. 9 Wash. 5; see Mitchell v. 
T. Ry. & M. Co. 9 Wash. 120; Warbur- 
ton v. Ralph, 9 Wash. 537, 554, 

Where a case is tried on the theorv of a 
eontraet as set up in the answer, without 
objection, it is error to instruct upon the 
theory of a sale and apply the statute of 
frauds thereto, since the instructions ought 
to have been on the facts rather than the 
letter of complaint: Fox v. Utter, 6 Wash. 
299, 301. 

When counsel propose a proper charge, 
if given at all by the court, it ought to be 
given in the form submitted: Gottstein v. 
S. L. & C. Co., 7 Wash. 424, 427; but it is 
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not error to refuse to give proper instruc- 
tions in the language of requests, when the 
court, in other instructions, substantially 
covers them: Edison Gen. Elec. Co, v. Nav. 
Co., 8 Wash. 370, 40 Am. St, Rep. 910; 
State v, Freidrich, 4 Wash. 204; Spokane 
T. € D. Co. v. Hoefer, 2 Wash. 45; Seattle 
v. Buzby, 2 W. T. 25; Maling v. Crummey, 
5 Wash. 222; Downs v. Seattle & M. R. 
Co., 5 Wash, 778, 783; Curry v. Catlin, 
12 Wash. 323; Carstens v. Stetson & P. M. 
Co., 14 Wash. 644; Fleischner v. Beaver, 
21 Wash. 6; Howay v. Goin-Northriv Co., 
24 Wash. 88; Miller v. Dumon, 24 Wash. 
648; French v. Seattle Traction C.., 26 
Wash. 264; Wolf v. Hemrich Bros. }’rew- 
ing Co., 28 Wash. 187; Roberts v. Port 
Blakely Mill Co., 30 Wash. 25; Seattle & 
M. R. Co. v. Roeder, 30 Wash. 244; Fos- 
ter v. Pacific Clipper Line, 30 Wash. 515; 
Smith v. Seattle, 33 Wash. 481; Hiidle 
v. Holcomb, 34 Wash. 336; Young v. 
O’Brien, 36 Wash. 570; Go Fun v. Fid:lgo 
Island Can Co., 37 Wash. 238; McKnight 
v. Seattle, 39 Wash, 516; Cowie v. 5e- 
attle, 22 Wash. 659; Smith v. Michigan 
Lumber Co., 43 Wash. 402; Hammock v. 
Tacoma, 44 Wash. 623; Curtis v. Barker 
Asphalt Paving Co., 44 Wash. 334; Payne 
v. Whatcom County Railway € Light Co., 
47 Wash. 342; Ranous v. Seattle Electr e 
Co., 47 Wash, 544; State v. Johnson, 47 
Wash. 227; Ramm v. Hewitt-Lea Lumber 
Co., 49 Wash. 263; Engelker v. Seattl: 
Electric Co., 50 Wash. 196; see 2 Reming 
ton’s Digest, p. 2764, $ 101. 

Where the court has rightly and fully 
instructed upon the question of reasonable 
doubt, it was not error to refuse an instruc 
tion upon the same subject asked for by 
defendant, although the request is correct 
in law: Timmerman v. Territory, 3 W. T. 
445; Brewster v. Baxter, 2 W. T. 135. 

Where instructions given embody all the 
Jaw necessary for the determination of the 
material facts in the case, it is not error 
to refuse requested instructions, even if 
they correctly state the law applicable to 
the questions to be decided by the jury: 
Carstens v. Stetson € Post Mill Co., 14 
Wash. 644. 

If a counsel desires special instructions 
adapted to particular phases of the case 
as presented by the evidence, he should 
submit requests therefor: See 2 Reming- 
ton's Digest, p. 2764, $ 99; Wilson v. 
Waldron, 12 Wash. 149. 

Where one party asks instructions on the 
whole case, and the court charges as re- 
quested, errors of incompleteness are im- 
putable to the party requesting the instruc- 
tions, and the failure of the other party 
to ask for more specifie instructions does 
not waive the error: Mitchell v. T. Ry. 
& M. Co., 9 Wash, 120. 

If too general, there must be a request 
that instructions be made more specific: 
Cogswell v. West St. & N. E. Elec. 
R. Co., 5 Wash. 46; Brown v. Porter, 7 
Wash. 327; Gottstein v. Seattle Lum. & 
Com. Co., 7 Wash, 424; Wilson v. Wal- 
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dron, 12 Wash. 149; McQuillan v. Seattle, 


13 Wash. 600; Dow v. Dempsey, 21 Wash. 
86; Allend v. Spokane etc. R. Co., 21 
Wash. 324; Carstens v. Earles, 26 Wash. 
676; Rush v. Spokane Falls € N. Ry. Co., 
23 Wash. 501; Enoch v. Spokane Falls & 
N. Ry. Co., 6 Wash. 393; Reidt v. Spokane 
Falls N. & Ry. Co., 6 Wash. 623. 

While a party may be entitled to have 
a clause of a requested instruction given 
in order to make more definite the charge 
upon a particular point, yet if he couples 
it with another clause which ought not to 
be given, the instruction may be refused 
as a whole: Duggan v. Pac. Boom Co., 6 
Wash. 593. 

A party cannot complain of the court’s 
addition to an instruction asked by him, as 
diverting the minds of the jury from the 
point of the instruction, where the jury 
have already been properly instructed as 
to such point: Cogswell v. West St. ete. 
Ry. Co., 5 Wash. 46. 

Appellant cannot avail himself of in- 
complete and ambiguous instructions given 
by the court, unless he has first requested 
the court to make its instructions more full 
and complete, and it has refused so to do: 
Box v. Kelso, 5 Wash. 360; MeQuillan v. 
Seattle, 1 Wash. 600. See, also, Allend 
v, Spokane Falls & N. Ry. Co., 21 Wash. 
324; Lownsdale v. Gray's Harbor Boom 
Co., 21 Wash. 542; Eggleston v. Seattle, 
33 Wash. 671; Howe v, West Seattle 
L. Imp. Co., 21 Wash. 594; Goldthorpe v. 
Clark-Niekerson Lumber Co.,31 Wash. 467. 

It is not error to fail to instruct spe- 
cifically that the defendant controverted the 
material facts of the complaint by denials, 
where it appears that the jury must have 
so understood the issues: Schwaninger v. 
McNeeley & Co., 44 Wash. 447. 

In an action upon injunction bonds for 
damages by reason of being deprived of 
the control of a business, no prejudice re- 
sults from the fact that the instructions 
inadvertently failed to permit recovery of 
damages for a certain day, where it was 
not shown that there was any change of 
conditions or particular damages sustained 
on such day: Collins v. Huffinan, 48 Wash. 
184. 

It is not error to instruct upon the issues 
raised by evidence admitted without ob- 
jection, although the same may not have 
been raised by the pleadings: Childs v. 
Childs, 49 Wash. 27. 

It is not erroneous to instruct that, “if 
you should be satisfied that any witness 
has knowingly testified falsely in any ma- 
terial matter in this cause, you have a 
right to reject the whole of the testimony 
of such witness, unless on any point such 
testimony was corroborated by other un- 
impeached testimony,” though it may not 
be aptly expressed on the subject of cor- 
roboration: Lyts v. Keevey, 5 Wash. 606. 

Where counsel in argument to a jury 
exhibits paid checks of his client, which 
had not been introduced in evidence, and 
refers thereto for the purpose of refresh- 
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ing his recollection as to dates and 
amounts, it is error for the court to refuse 
a request for an instruction to the jury to 
disregard counsel’s argument in regard to 
them: Cohen v. Drake, 13 Wash. 102. 

An instruction in a case where treble 
damages could be awarded under § 939, 
infra, that the jury could themselves assess 
the treble damages is erroneous, as it is 
for the court to treble the damages after 
the actual damages are found: McLeod v. 
Ellis, 2 Wash. 117. l 

Error in admitting incompetent evidence 
on the measure of damages is not cured by - 
a proper instruction on the question: 
Kohne v. White, 12 Wash. 199. 

It is error for the court to refuse to in- 
struct that the fraud charged may be in- 
ferred by strong presumptive cirenm- 
stances, although the only evidence tending 
to sustain the issue was circumstantial: 
MeWilliams v. Cascade F. & M. Ins. Co., 
7 Wash. 48. 

Where the complaint is put in evidence 
as an exhibit, it is error for the court to 
refuse to charge as to its legal effect as 
evidence: Tingley v. Fairhaven L. Co., 9 
Wash, 34. . 

If the verdict is unmistakably in accord- 
ance with the evidence and consonant with 
justice, it will not be disturbed on account 
of erroneous instructions: Carroll v. 
Centralia Water Co., 5 Wash, 613; Davis 
v. Gilliam, 14 Wash. 206; Secor v. O. I. Co., 
15 Wash. 35; Bay View Brewing Co. v. 
Techlenberg, 19 Wash. 469; Ott v, Press 
Pub. Co., 40 Wash. 308. 

It is error to instruct the jury to find a 
verdict unless the facts are established by 
undisputed proofs: Mesterman v. Home 
Mutual Ins. Co., 5 Wash. 524, 526. 

The trial court is authorized, after the 
return of the jury with its verdiet, and be- 
fore its reception, to correet any erroneous 
instruction given, and send the jury back 
to deliberate under the. instructions as 
altered: Jack v. Territory, 2 W. T. 101. 

Where no attack has been made upon an 
answer to a complaint in the lower court, 
the defendant is entitled to have the jury 
charged upon any phase of the case as 
made by the evidence, which is responsive 
to the issues: Secor v. O. S. Uo., 15 Wash. 
35. 

The fact that one instruction given by 
the court had been inadvertently withheld 
by the clerk, upon a request from the jury 
during their deliberations to have the in- 
structions sent them, cannot be urged as 
error, in the absence of any showing that 
the appellant was prejudiced by such omis- 
sion: No, River Boom Co. v. Smith, 15 
Wash. 138. 

For examples in actions for damages for 
personal injuries, see Spurrier v. Front St, 
ete. Ry. Co, 3 Wash. 659; Hawkins v. 
Front St. ete. Ry. Co., 3 Wash. 592; Red- 
ford v. Spokane St. Ry, Co., 9 Wash. 55; 
Bell v. Wash. Cedar etc. Co., 8 Wash. 27; 
Carroll v. Centralia Water Co. 5 Wash. 
613; Woo Dan v. Scattle ete. Ry. etc. Co., 5 
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Wash. 466; Ledyard v. West St. etc. Elec. 
Ry. Co., 5 Wash. 64; Payne v. Spokane St. 
Ry. Co., 15 Wash. 522; Richardson v. Car- 
bon Hill Coal Co., 10 Wash. 648; Cameron 
v. Union Trunk Line, 10 Wash. 507; 
Mitchell v. Tacoma Ry. & Motor Co., 13 
Wash. 560. 

An instruction in an action for malicious 
prosecution, that if the jury find that de- 
fendants willfully testified falsely against 
plaintiff, they may find that there was no 
probable cause to warrant or excuse prose- 
cution, and that the same was malicious, 
is not erroneous: Jones v. Jenkins, 3 Wash. 
17. And an instruction in such case that 
the jury may allow plaintiff such sum as 
will compensate him for injured credit, 
peace of mind, and mental suffering is not 
misleading as to use of word “credit”: Id. 

In an action in which special damages 
are alleged in a certain sum, and the only 
specific proof on the subject puts the dam- 
ages at a less sum, it is error to refuse de- 
fendant's request to charge the jury that 
no greater sum than the amount given in 
proof could be assessed as damages: Reick- 
hoff v, Irrigation Co., 10 Wash. 139. 

A charge to the jury that the burden was 
on plaintiff to show what amount of dam- 
age he had suffered by reason of the failure 
of the contractor to complete the building 
in the time fixed by the contract and that 
they should allow him such amount as they 
found was established by the evidence is 
not erroneous, when plaintiff has not spe- 
cifically requested the court’s construction 
as to whether the amount of damages for 
each day’s delay was liquidated and fixed 
by the parties in their contract: De Mattos 
v. Jordan, 15 Wash. 378. 

An instruction as to application of pay- 
ments, to the effect that where the debtor, 
at the time, neglected to specify the partic- 
ular debt he desires to have it applied to, 
the creditor, it was held, had the right to 
apply it as he preferred: Frazier v. Miller, 
7 Wash. 521. 

An instruction in a suit for personal ser- 
vices on an order, to the effect that defend- 
ants would be liable for the amount named 
therein, held erroneous as ignoring the ne- 
cessitv of presentation and notice of non- 
payment: Agee v. Smith, 7 Wash. 471. 

The refusal of a request to instruct that 
a corporation must have authority from its 
board of directors in order to transfer a 
note is not error when unaccompanied by 
other instructions sufficient to inform the 
jury that such authority may be conferred 
in many ways: Blue v. McCabe, 5 Wash. 
125, 

In an action which seeks to charge de- 
fendant as a silent partner, not as a part- 
ner by holding out, the introduction of 
proof tending to show that he has made 
admissions of the partnership, but not to 
plaintiff or anyone representing it, will 
not warrant the court in charginy the jury 
that “if you find from the evidence that 
the defendant, J. A. MeGoldrick, has ad- 
mitted there was a partnership between 
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him and decedent T. J. Mahoney, and was 
interested with him in the undertaking 
business during the times set forth in the 
complaint, that is, in both the goodwill of 
such business and stock of goods used in 
such business, then your verdict should be 
for the plaintiff’: Willamette Casket Co. v. 
McGoldrick, 10 Wash. 229. 

If the evidence concerning the rescission 
of a contract is conflicting, it is error to 
refuse to instruct the jury, that if they 
believe from the evidence that such an 
agreement for the rescission of the contract 
set out in the complaint was made as is 
alleged in defendant’s answer, then the 
parties would be bound by such an agree- 
ment, and the jury must find for the plain- 
tiff: Dignan v. Spurr, 3 Wash. 309. 

In an action for damages resulting from 
street grading, instruction held to state the 
proper rule of damages: Koch v. Invest- 
ment Co., 9 Wash. 405. 

In an action against a bank to recover 
for payment of a check alleged to be 
forged, it is not error to charge that a 
bank need not regard handwriting in the 
body of the check it pays, but must look to 
the signature alone: Crane v. Dexter 
Horton & Co., 5 Wash. 479. 

Where there is evidence that a bill of 
sale under which defendant in replevin 
claimed title had been given in compromise 
of a disputed claim, it is error to instruct 
that such bill of sale conveys no right to 
the property in question: Chamberlain v. 
Winn, 1 Wash. 501. 

EXCEPTIONS TO INSTRUCTIONS, 
ETC.: See notes under chapter on Excep- 
tions, infra, $381 et seq. See 2 Reming- 
ton’s Digest, pp. 2766, 2767, §§ 106-115. 

Although an instruction may be errone- 
ous, the error is unavailing unless excepted 
to at the trial: Johnson v. Tacoma C, L. 
Co., 3 Wash, 722; Smith v. U. S., 1 W. T. 
262, 

The exceptions taken to a charge must be 
specific and not general to be availing: 
Meeker v. Gardella, 1 Wash. 139, 148; Cun- 
ningham v. Seattle Elec. Ry. Co., 3 Wash. 
471; Freidrich v. Territory, 2 Wash. 398, 
368; Maling v. Crummey, 5 Wash. 222, 

The refusal of the court to allow counsel 
to except orally in the presence of the jury 
to instructions given is not error: State v, 
Coella, 8 Wash. 512. 

Under the act of 1893, page 112, 8 4 (§ 
384, infra), exception can be taken to an in- 
struction by merely specifying the instruc- 
tion excepted to, without stating the 
grounds: Sexton v. School Dist., 9 Wash. 
5. 

Errors alleged as to instructions, in that 
they improperly state the law, are confus- 
ing, conflicting, misleading and present 
false issues, are too general to be con- 
sidered, when they do not point out the 
respects in which they are erroneous: 
Shoemaker v. Bryant Lum. etc. Co., 27 
Wash. 637. 

Where the bill of exeeptions docs not 
contain all of the instructions given, the 
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particular instruction objected to, although 
erroneous, Will be presumed to be cured by 
other parts of the charge: O, R. € N. Co. 
v. Galliher, 2 W. T. 70. Contra: Payne v. 
Spokane St. R. Co., 15 Wash. 522. 


Error in an instruction is ground for re- 
versal unless it affirmatively appears that 
it was not prejudicial: McLeod v. Ellis, 2 
Wash, 117; Gustin v, Jose, 11 Wash. 348; 
Lillie v. Shaw, 22 Wash. 234. An excep- 
tion to an instruction is not properly taken 
where the exception attributes to the court 
language not used and conveying a differ- 
ent meaning: Anderson v. Harper, 30 
Wash. 378. 


An exception to an instruction giving 
simply its number, but not specifying any 
ground is insuflicient to raise a question 
which has been ignored in such instruc- 
tion: Patchen v. P. & L. M. Co., 6 Wash. 
486, 490. 


If the instructions given are not num- 
bered, nor so designated that they can be 
distinguished, a general exception to the 
giving of the charge will be insuflicient: 
Cunningham v. Seattle Elec. Ry. Co., supra. 

A particular form of exception to re- 
fusal to instruct as requested sanctioned in 
Bell v. Wash, Cedar Shingle Co., 8 Wash. 
27. 

Where instructions consisted of a series 
of separate propositions, and the excep- 
tion to the charge was “to the giving of 
which and to the giving of each part there- 
of,” it is insufficient, as the court cannot say 
that no part of the charge was sound: 
Mecker v. Gardella, 1 Wash. 139. 

The action of the district court in grant- 
ing or refusing instructions cannot be re- 
viewed, unless there is a bill of exceptions 
showing the evidence to which the instruc- 
tions pertain: Thompson v. Territory, 1 W. 
T. 547. 

If the record on appeal sets out a proper 
exception to instructions, and there is noth- 
ing to indicate that it was not taken at 
the time the instruetions were given, it will 
be treated as a definite exception: Miller 
v, Vermurie, 7 Wash. 386. 

Where instructions have not been made 
a part of the record on appeal by a state- 
ment of fact or other appropriate action of 
the court, and had not been sent to the 
appellate court as part of the record, they 
will be stricken therefrom: Medcalf v. 
Bush, 4 Wash. 386; Cunningham v. S. E. 
Ry. Co., 3 Wash. 471. 

The appellate court will not examine into 
the opinion of the court below, to see 
whether instructions upon abstract proposi- 
tions of law are correct, The bill of ex- 
ceptions must show whether the instruc- 
tions given or refused were pertinent to 
the case: Yelm Jim v, Territory, 1 W. T. 
63. 

If any particular portion of a charge has 
been specifically and properly excepted to, 
and the exceptions allowed, the judge who 
tried the cause cannot afterward, by inter- 
lineations, modify or change the instruc- 
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tions given as to the matter in dispute: 
In re Rosner, 5 Wash. 488. 

The instructions of the lower court trans- 
mitted to the appellate court as a separate 
paper, without the clerk’s certificate, will 
be stricken from the files: Puget Sound 
Iron Co. v. Worthington, 2 W. T. 472. 

Where, under all the evidence, it appears 
that the defendant was entitled to have 
the jury instructed to find a verdict in his 
favor, the supreme court will, on reversal 
of the judgment, direct a dismissal of the 
action: Bernhard v. Reeves, 6 Wash. 424. 

Where plaintiff’s testimony is sufficient 
to establish all the allegations of the com- 
plaint in issue, and defendant introduces 
no proof, but rests on a motion for non- 
suit, the court is warranted in instructing 
a verdict for plaintiff: Clancey v. Reis, 5 
Wash, 371; Clancey v. Williams, 5 Wash. 
492; writs of error dismissed in the above 
cases in 154 U. S. 514, 524. See Columbia 
etc. Ry. Co. v. Braillard, 5 Wash. 492. 

Where the failure of the court to charge 
the jury in writing as requested is not ex- 
cepted to, the error is immaterial: War- 
burton v. Ralph, 9 Wash. 537, 544. 

If a request to charge is first made in 
writing after the evidence is closed, such 
request is seasonable, notwithstanding a 
rule of court provides that notice of the 
intention to so request shall be given at or 
before the commencement of the trial. 
Where there is a conflict between the law 
and a rule of court the former must pre- 
vail: Id. 

EVIDENCE—PRACTICE IN RELA- 
TION TO: See 2 Remington’s Digest, pp. 
2743-2745, §§ 27-33. The order of time in 
which testimony is presented to the jury 
is not material: McKenzie v. O. I. Co., 5 
Wash. 409, 411. 

And it is within the discretion of the 
trial court to reopen the case for the in- 
troduction of additional testimony: Thorne 
v. Joy, 15 Wash. 83; Bergman v, London 
etc. Fire Ins. Co., 34 Wash. 398. Or after 
motion for nonsuit: See Kane v. Kane, 35 
Wash. 517; Knapp v. Order of Pendo, 36 
Wash. 601. It is within the discretion of 
the court to reopen a case for the introduc- 
tion of further testimony, after motion for 
nonsuit is made, and no abuse appears 
where no prejudice or surprise is shown: 
Richardson v. Agnew, 46 Wash. 117. 

Testimony offered to show diligence in 
producing a written instrument, as founda- 
tion for the introduction of secondary evi- 
dence of its contents, is directed to the 
court and not to the jury: Tibbals v. Iff- 
land, 10 Wash. 451. 

The question of contributory negligence 
is for the jury, and it is only in rare cases 
that the court is justified in withdrawing 
it from them: McQuillan v. Seattle, 10 
Wash. 464. . 

When the facts in regard to the state- 
ment of an account are agreed upon, the 
question of what is a reasonable time with- 
in which the account will be presumed to 
become stated, is one of law; and, when 
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the facts are not agreed upon, it is a mixed 
question of law and fact: Ault v. I. S. € 
L. Assn., 15 Wash. 627. 

The construction of a written contract 
being a question of law, it is not error to 
retuse to allow the jury to construe it: 
Livesley v. O’Brien, 3 Wash. 546. 

Although testimony on trial may be of 
sight significance, yet when pertinent to 
the issues it is not error to allow the jury 
to pass on its weight: Brown v, Porter, 7 
Wash. 327. 

Where plaintiff rested after introducing 
certain evidence, and the defendant de- 
clined to offer evidence, the oral announce- 
ment by the court that, while in grave 
doubt upon certain points, it would find 
for the defendants, does not prevent the 
court from reopening the case for further 
testimony by the plaintiffs, two days later, 
on due application and notice, before entry 
of formal judgment, the opening of the 
case being discretionary under such eir- 
cumstances: Reiff y, Coulter, 47 Wash. 
678. 

It is discretionary to reopen a case for 
further evidence upon a showing that it 
was unknown to counsel, where the op- 
posite party is given an opportunity to 
rebut the same: Lueders v. Tenino, 49 
Wash. 521. 

Even hearsay evidence, when admitted 
without objection, and allowed to remain 
in the case for want of a motion to strike, 
is some proof of the facts stated: Easter v. 
Hall, 12 Wash. 160. It is not error to ex- 
clude hearsay evidence, expressly stating 
that ground, although the same was only 
objected to as evidence of conversations 
with a deceased person: Richardson v. 
Agnew, 46 Wash. 117. 

Irrelevant testimony admitted over ob- 
jection will not justify a reversal when not 
prejudicial: Crane v. Dexter Horton & Co., 
5 Wash. 479; Woo Dan v. Seattle Elec. Ry. 
etc. Co., 5 Wash. 466; Earles v. Bigelow, 7 
Wash. 581; Price v. Scott, 13 Wash. 574; 
Schwede v. Hemrich, 29 Wash. 124; Powell 
v. Nolan, 27 Wash. 318; Keating v. Pacific 
Steam Whaling Co., 21 Wash. 415. 

Any question as to materiality or com- 
petency of testimony offered should be 
raised by objection; but in an equitable 
action it is not necessary for either party 
to take an exception to a ruling thereon: 
Scully v. Book, 3 Wash. 182. 

Error in permitting leatling questions is 
harmless when upon an immaterial matter: 
Pilling v. Morse, 5 Wash. 797. 

And the admission of incompetent evi- 
dence in rebuttal of immaterial evidence is 
harmless error: Klepsch v. Donald, 8 Wash. 
162; State v. Nelson, 13 Wash. 523; Croft 
v. Northwestern Steamship Co., 20 Wash. 
175; Crooker v. Pacific Lounge etc. Co., 
34 Wash. 191; Williams v. Spokane Falls 
& N. R. Co., 42 Wash, 597. 

The admission or exelusion of rebuttal 
evidence being within the court’s disere- 
tion, the introduction in rebuttal of merely 
cumulative evidence is not an abuse of such 
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discretion: Cogswell v. West St. etc. Elec. 
Ry. Co., 5 Wash. 46; Ramage v. Little- 
john, 17 Wash. 386; Elster v. Seattle, 18 
Wash. 304; Seattle v. Griffith Realty & 
Bk. Co., 28 Wash. 605; Gaudie v. Northern 
Lumber Co., 34 Wash. 34. Or where the 
evidence should have been presented in 
chief: See Seattle & M. R. Co. v. Roeder, 
30 Wash. 244. 


An objection to the admissibility of evi- 
dence is insufficient unless the grounds 
thereof are stated: Earles v. Bigelow, 7 
Wash. 581. 


When part of a witness’ answer to a 
question is competent, and part incom- 
petent, a general objection to it as a whole 
should be overruled: Spurlock v. Pt. T. So. 
Ry. Co., 13 Wash. 29. 


Although the ground upon which the 
trial court has excluded testimony may 
have been improper, yet if any good reason 
exists for its exclusion, the court’s action 
will be sustained: Lyts v. Keevey, 5 Wash. 
606; Chezum v. Parker, 19 Wash. 645. 


But it is error to refuse to admit com- 
petent evidence, not cumulative: See 
Schlotfeldt v. Bull, 18 Wash. 64. As to 
plaintiff's evidence in chief regarding de- 
fenses disclosed or claimed by defendant, 
see Sandquist v. Independent Tel. Co., 38 
Wash. 313; Malstrom v. Northern Pac. R. 
Co., 20 Wash. 195. 

An objection that testimony is inadmis- 
sible under the pleading is properly over- 
ruled, where the same testimony has been 
voluntarily drawn out by the party object- 
ing, although in part from adverse wit- 
nesses, whose testimony it failed to con- 
tradict: Tacoma L. & W. Co. v. Huson, 13 
Wash. 124. But error in sustaining objec- 
tions to evidence is not waived by failing 
to ask further questions on the same point: 
See State v. Shelton, 16 Wash. 590; Ander- 
son v. White, 18 Wash. 658. 

Argument of counsel based upon incom 
petent testimony, not objected to when of- 
fered, cannot be reached on appeal: Sears 
v. Seattle etc. St. Ry., 6 Wash. 227. 

Error in refusal to admit testimony is 
cured by its admission later on: McKenzie 
v. O. I. Co., 5 Wash. 409. 

Or by an instruction withdrawing it 
from the. consideration of the jury: Lyts v. 
Keevev, 5 Wash. 606. 

A motion to strike out all the testimony 
relating to a particular subject is properly 
denied when some of it is clearly com- 
petent: Yake v. Pugh, 13 Wash. 78; Spo- 
kane v. Costello, 42 Wash. 182; Newman v. 
Buzard, 24 Wash. 225. 

If a witness has testified positively to a 
fact it is not competent for the party intro- 
ducing him to elicit from him a statement 
as to the reasons which led him to come to 
the conclusions to which he has testified: 
Springer v. Tacoma Traction Co., 15 Wash. 
660, 

Where counsel examine a witness as to 
facts not admissible in evidence the other 
party ig entitled to re-examine as to the 
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testimony elicited: Dutcher v. Howard, 15 
Wash. 693. 

The taking of the testimony of a plain- 
tiff, who is unable to attend court at the 
time of trial, at his residence, in the pres- 
ence of judge, jury and counsel for the 
respective parties, while irregular, is not 

rejudicial error: Sutton v, Snohomish, 11 
Vash. 24. A party need not try a case 
by piecemeal: Warburton v. Ralph, 9 
Wash. 537; Penn Mortgage Inv. Co. v. Gil- 
bert, 13 Wash. 684; Snohomish County v. 
Ruff, 15 Wash. 637; Reef v. Tibbals, 18 
Wash. 656. 

Error in admitting a written instrument 
in evidence for the reason that there was 
no proof of its execution cannot be urged 
on appeal, when merely general objections 
were interposed in the court below that it 
was incompetent and that no proper found- 
ation had been laid for its introduction: 
McElroy v. Williams, 14 Wash. 627. 

A question asking a party as to what 
arrangement he had in relation to getting 
his pay for certain property is properly ex- 
cluded where a written contract has al- 
ready been put in evidence covering the 
subject: Glick v. Weatherwax, 14 Wash. 
560, 

The exclusion of evidence tending to 
establish a fact essential to the plaintiffs’ 
recovery is not prejudicial error, where the 
fact is not disputed: Id. i 

Objections to evidence should be specific 
or they will not be considered on appeal: 
See State v. Owens, 15 Wash. 468; Jobn- 
son v. Irwin, 16 Wash. 652; Anderson v. 
New York Life Ins. Co., 34 Wash. 616; 
Beebe v. Redward, 35 Wash. 615. 

Where upon objection to testimony offer 
of other proof is made, and the objection 
is modified in such a wav as to lead the 
court and counsel to believe that the first 
objection is waived, it cannot be urged as 
error, although no waiver was intended: 
Pearce v. Greek Boys’ Mining Co., 48 
Wash. 38. 

An’ objection to parol evidence of a 
deed, on the ground that there was no suffi- 
cient evidence of its loss, is waived if not 
made when the parol evidence was offered: 
Holly Street Land Co. v. Beyer, 48 Wash. 
422. 

Where copies of wills are conceded to be 
correct copies, and they are treated by 
court and counsel as being regularly ad- 
mitted to probate, objection to the want 
of proper foundation is waived: Kenney 
Presbyterian Home v. Kenney, 45 Wash. 
100, 

Failure to require filing of a copy of 
an original judgment read in evidence is 
not prejudicial: See Barnes v, Gerberg, 27 
Wash. 126. Where correct copies of orig- 
inal wills were offered in evidence and ob- 
jections on that ground expressly waived, 
an objection that the wills were irrelevant 
and incompetent does not raise the point 
that no proof of authentication or probate 
was offered with the wills, the probate 
thereof being on file in the same court. 
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and such an objection to the wills cannot 
be considered for the first time on appeal: 
Kenney Presbyterian Home v. Kenney, 45 
Wash. 106. 


Separation and exclusion of witnesses 
rests in discretion of court: See Griffith v. 
Ridpath, 38 Wash. 540. The disobedience 
of a witness to an order excluding wit- 
nesses from the courtroom does not dis- 
qualify him, and he should not be pre- 
vented from testifying except for a party's 
connivance in his disobedience: Hendel- 
man v. Kahan, 50 Wash. 247. 


On limiting number of expert witnesses 
on value of land, see Swope v. Seattle, 36 
Wash. 113, 


A request for a record in a certain case 
is not a sufficient offer of proof: Nason v. 
Northwestern Milling etc. Co., 17 Wash. 
142, 

Withdrawing evidence erroneously ad- 
mitted cures the error: See Yakima Valley 
Bank v. McAllister, 37 Wash. 566. 

It is not error to refuse to withdraw evi- 
dence competent under the theory of the 
case: See Johnson v. San Juan Fish € Po. 
Co., 31 Wash. 238, 


WITNESSES.—It is error for a judge 
presiding at the trial of a cause to testify 
therein, over the objection of a party: 
Maitland v. Zanga, 14 Wash. 92. 

If the competency of a witness to tes- 
tify as an expert is not raised in the 
lower court, it cannot be urged on appeal: 
Robinson v. Marino, 3 Wash. 434. 

In an attempt to sustain the testimony 
of a witness by showing that he had made 
statements out of court similar to his afli- 
davit filed in the case, the proper method 
is for the sustaining witness to testify 
what the statements were without refer- 
ence to the aflidavit: State v. Murphy, 9 
Wash. 204. 

Latitude in the admission or rejection of 
evidence, matters of opinion, etc.: Sce 2 
Remington’s Digest, p. 2395, 88 57-59; 
Crane v. Horton & Co., 5 Wash. 479; 
State v. Gates, 28 Wash. 689; Stossel v. 
Van de Vanter, 16 Wash. 9; Service v. 
Deming Inv. Co., 20 Wash. 658. 

Leading questions, hostile witnesses, 
repetitions of answers, etc.: See 2 Reming: 
ton’s Digest, p. 2596, §§ 60-62; Pilling v. 
Morse, 5 Wash. 797; State v. Elswood, 15 
Wash. 453; Harris v. Halverson, 23 Wasb. 
779; Schwede v» Hemrich, 29 Wash. 124; 
Edwards v. Burke, 36 Wash. 107; State v. 
Dalton, 43 Wash. 278; State v. Roller, 39 
Wash. 692; Nunn v. Jordan, 31 Wash. 506; 
Jones v. Western Mfg. Co., 32 Wash. 375; 
Miller v. Denman, 49 Wash. 217. 

Examination by court: See Knox v. 
Fuller, 23 Wash. 34; Dawson v. Dawson, 40 
Wash. 656. 

Responsiveness of answer or remarks by 
witness: See Spurlock v. Port Townsend 
So. R. Co., 13 Wash. 29; Hart v. Cascade 
Timber Co., 39 Wash. 279; Johnson v. 
Northport Smelting € Refining Co. 50 
Wash, 667. 
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Allowing witness to give his reasons for 
knowledge or recollection: See Yelm Jim 
v. Territory, 1 W. T. 63; Sprenger v. Ta- 
coma Traction Co., 15 Wash. 660. 

REFRESHING MEMORY: See 2 Rem- 
ington’s Digest, p. 2897, $$ 67, 68; Will- 
iams v. Miller, 1 W. T. 88; Brotton v. 
Langert, 1 Wash. 227; American Bldg. etc. 
Assn. v. Hart, 2 Wash. 594; Tingley v. Fair- 
haven Land Co., 9 Wash. 34; Bergman v. 
Shoudy, 9 Wash. 331; State v. Douette, 31 
Wash. 6; State v. Mann, 39 Wash. 144; 
Kellog v. Scheuerman, 18 Wash. 293. 

It is inadmissible to testify from a mem- 
orandum prepared seven months subsequent 
to deposit of trunk in warehouse, in an 
action for recovery of value of contents: 
Bergman v. Shoudy, 9 Wash. 331. 

Reference to memoranda, if entries were 
not made at the time as result of matters 
wholly within witness’ own knowledge, 
but derived from reports of servants, is in- 
admissible: Tingley v. Fairhaven Land Co., 
9 Wash. 34, 

A witness will not be permitted to read 
from a memorandum prepared by his clerks 
as to items of payments made him, when 
he does not know how the clerk made up 
the memorandum: Bratton v. Langert, 1 
Wash. 227. 

Nor refresh his memory from a written 
list copied by him from an extract of a 
record made by an under clerk: American 
Bldg. ete. Assn. v. Hart, 2 Wash. 594. 

CROSS-EXAMINATION.—The character 
and extent of cross-examination rests 
largely in the discretion of the court, and 
unless abused to the injury of the party 
complaining, the judgment will not be re- 
versed: Carroll v. Centralia Water Co., 5 
Wash. 613. 

The refusal to permit further cross-ex- 
amination, after a subject has once been 
gone into on cross-examination, and 
dropped, is not prejudicial error: Koch v. 
Investment Co., 9 Wash. 405. 

A question propounded to a witness on 
cross-examination is properly excluded 
where the witness has already been fully 
examined concerning the matter to which 
the question relates: Gilliam v. Davis, 14 
Wash. 183. 

A witness called to identify the signature 
to a receipt claimed to have been given 
him, as defendant’s agent, in full of ac- 
count, may be cross-examined as to moneys 
he has received and paid out for and on 
account of plaintiff: Patehen v. Parke & 
Lacy M. Co., 6 Wash. 486. 

As to order, scope and extent of cross- 
examination, see 2 Remington's Digest, p. 

2248, 88 71-77; Birkel v. Chandler, 26 Wash. 
241; Carroll v. Centralia Water Co., 5 
Wash. 613; Fleischner v. Beaver, 21 Wash. 
6; Gilliam v. Davis, 14 Wash. 183; Koch 
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405; Nunn v. Jordan, 31 Wash. 506; 
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38 Wash. 82; Dimmick v. Collins, 24 Wash. 
78; Coey v. Darknell, 25 Wash. 518; Lit- 
tell v. Saulsberry, 40 Wash. 550; White v. 
Territory, 1 Wash. 279; Bell v. Washington 
Cedar Shingle Co., 8 "Wash. 27; State v. 
Rutten, 13 Wash. 203. 


In a criminal prosecution it is proper 
to allow eross-examination of the defend- 
ant’s witnesses tending to discredit their 
positive statements: State v. Katon, 47 
Wash. 1. 


In a personal injury case, upon cross- 
examination of plaintiff’s husband, who 
was commonly called “doctor” and who had 
given to the conductor his address with a 
handbill advertising his treatment, it is 
proper to allow questions as to whether 
Witness was a regular physician, and 
whether he had given treatment to his 
wife: Grant v. Spokane Traction Co., 47 
Wash, 112. 


In a prosecution for forgery of an order 
for witness fees, it is proper to exclude 
cross-examination of state’s witness to 
show her animosity to the accused by evi- 
dence that she was a friend of a party 
unsuccessfully defended by the accused: 
State v. Gilluly, 50 Wash. 1. 


It is proper to exclude cross-examination 
of a party as to what he would have done 
under supposed circumstances which did 
not exist: Russell v. Schade Brewing Co., 
49 Wash. 362. 

Limitation of cross-examination to sub- 
jects of direct examination: See 2 Reming- 
ton’s Digest, p. 2899, § 78; Freiderich v. 
Territory, 2 Wash. 358; State v. MeGil- 
very, 20 Wash. 250; Coey v. Darknell, 25 
Wash. 518; State v. Hawkins, 27 Wash. 
375; McNicol v. Collins, 30 Wash. 318; 
Vowell v. Issaquah Coal Co., 31 Wash. 103; 
Jones v.Western Mfg. Co., 32 Wash. 375; 
Denny v. Kleeb, 40 Wash. 634; Stowe v. 
La Conner Trad. & Transp. Co., 39 Wash. 
28. 

Limitation to particular subjects of in- 
quiry: See 2 Remington’s Digest, p. 2900, 
88 79, 80; Patchen v. Parke & L. M. Co., 
6 Wash. "486; Richardson v. Spangle, 22 
Wash. 11; Jordan v. Seattle, 30 Wash. 298; 
State v. Coates, 22 Wash. 601; State v. 
Bailey, 31 Wash. 89. 

Cross-examination as to irrelevant, col- 
lateral or immaterial matters: See 2 Rem- 
ington’s Digest, p. 2900; Dutcher v. How- 
ard, 15 Wash. 693; Latimer v. Baker, 25 
Wash. 192; State v. Roller, 30 Wash, 692; 
Dodds v. Gregson, 35 Wash, 402; Patchen 
v. Parke € Lacy Mach. Co., 6 Wash, 486; 
Walters v. Seattle R. € S. R. Co., 48 Wask. 
233. 

Cross- onan of party: See Clukey 
v. Seattle Eleetrie Co., 27 Wash. 70. 

Questions assuming facts or calling for 
repetition of answers: See State v. Me- 
Cann, 16 Wash. 249; State v. Mann, 39 
Wash. 144; Gilliam v. Davis, 14 Wash. 183. 

Leading questions to defendant under 
the guise of cross-examination: See Bishop 
v. Averill, 17 Wash. 209, 
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Redirect examination, scope and extent 
of: See 2 Remington’s Digest, p. 2901, §§ 
88-90; State v. Erving, 19 Wash. 435; Lati- 
mer v. Baker, 25 Wash. 192; State v. An- 
derson, 20 Wash. 193; Green v. Western 
Am, Co., 30 Wash. 87; State v. Regan, 8 
Wash. 506; Larsen v. Sedro Wooley, 49 
Wash. 135. 

Cross-examination and privilege of wit- 
ness and of accused in criminal prosecu- 
tion: See 2 Remington’s Digest, pp. 2901- 
2903, $$ 84, 91-96. Cross-examination of 
accused: Thompson v. Territory, 1 W. T. 
547; State v. Duncan, 7 Wash. 336; State 
v. Armstrong, 29 Wash, 57; State v. Mel- 
vern, 32 Wash. 7. 

Privilege of witness and of accused: 
State v. O’Hara, 17 Wash. 525; State v. 
Duncan, 7 Wash. 336; State v. Coella, 3 
Wash. 99; State v. Barker, 43 Wash. 69; 
Perkins v. North End Bank, 17 Wash. 100; 
State ex rel. Dye v. Reilly, 40 Wash, 217; 
State v. Winnett, 58 Wash. 93. 

EXPERT TESTIMONY AND OPIN- 
IONS: Sce 1 Remington’s Digest, pp. 1159- 
1165, §§ 184-219. Upon the question of 
the genuineness of a signature, it is compe- 
tent for experts to make comparisons with 
admittedly genuine signatures of the same 
person to papers which are not otherwise 

roperly in evidence in the case: More v. 

almer, 14 Wash. 134. 

A witness is competent to testify to 
his opinion as to the genuineness of hand- 
writing, after showing knowledge of the 
handwriting, founded on adequate means 
of knowledge, there being no precise stand- 
ard fixing the degree of knowledge neces- 
sary: Poncin v. Furth, 15 Wash. 201. 

If the disputed signature of a check 
is in court together with five hundred 
genuine ones, it is not error to reject 
photographs of the disputed and certain 
genuine signatures taken side by side: 
Crane v. Dexter Horton & Co., 5 Wash. 
479. 

The opinion of a witness that plaintiff 
was badlv hurt by falling into an excava- 
tion negligently left unguarded by de- 
fendant is admissible: Sutton v. Snoho- 
mish, 11 Wash. 24; see De Wald v. Ingle, 
31 Wash. 616. 

In actions for damages for personal in- 
juries the testimony of a physician as to 
the probable results of such injuries, when 
founded upon the present condition of the 
plaintiff, is admissible: Ah How v. Furth, 
13 Wash. 550; Taylor v. Ballard, 24 Wash, 
191. 

In an action for damages for injuries 
inflicted by a vicious dog, it is competent 
to ask witness to tell. from his knowledge 
as a surgeon and general practitioner, what 
was the probable cause of the wounds in- 
flicted on plaintiff: Robinson v. Marino, 
3 Wash. 434. 

The general rule that witnesses may not 
give opinions as to matters of fact does 
not preclude evidence of common oh- 
servers, who may state the result of their 
observationg of matters which cannot be 


338 


ISSUES, TRIAL AND JUDGMENT, 


(Tire III 


produced to a jury exactly as they were 
observed by the witnesses: Sears v. Se- 
attle etc. St. Ry. Co., 6 Wash. 227; Stossel 
v. Van De Vanter, 16 Wash. 9; State v. 
Stockhammer, 34 Wash. 262. 

Subjects of expert testimony: See 1 
Remington’s Digest, pp. 1161-1163, §§ 194- 
207. As to matters involving special 
knowledge in general: Jones v. Emerson, 
41 Wash. 33; Simmons v. Jamieson, 32 
Wash. 619; Glass v. Buttner, 39 Wash. 296. 

As to bodily condition, see Stone v. Se- 
attle, 3 Wash. 645; Tavlor v. Modern 
Woodmen of America, 42 Wash. 304; Peter- 
son v. Seattle Traction Co., 23 Wash. 615. 

As to mental condition or capacity: 
Clum v. Barkley, 20 Wash. 103; In re 
Gorkow’s Estate, 20 Wash. 563; Higgins v. 
Nethery, 30 Wash. 239. 

As to management and operation of vehi- 
cles, machinery and appliances, see Smith 
v. Dow, 43 Wash. 407. 

As to custom or usage, see Dossett v. 
St. Paul ete. Lum. Co., 40 Wash. 276. 

As to laws of other states or countries, 
see Clark v. Eltinge, 38 Wash. 376. 

As to value, see Johnson v. Tacoma, 51 
Wash. 51; Lines v. Alaska Commercial Co., 
29 Wash. 133. f 

Competency of exnerts: See 1 Reming- 
ton’s Digest, pp. 1163, 1164, §§ 2071-211. 

As to knowledge, experience and skill 
in general. see Seattle & M. R. Co. v. Roe- 
der, 30 Wash. 245. 

As to machinery and mechanical devices 
and appliances, see Lambert v. La Conner 
Trad. & Transp. Co., 37 Wash. 113; Thomn- 
son v. Issaquah Shingle Co., 43 Wash. 252. 

As to speed of railroad trains or cars, 
see Traver v. Spokane Street Rv. Co., 25 
Wash. 225; Halverson v. Seattle Electric 
Co., 35 Wash. 600; Cook v. Stimson Mill 
Co., 41 Wash. 314. 

Examination of experts: See 1 Reming- 
ton’s Digest, pp. 1164, 1165, §§ 212-217; 
Czarecki v. Seattle ete. R. Co., 30 Wash. 
288; Edwards v. Burke, 36 Wash. 107. 

Hypothetical questions and answers: See 
State v. Underwood, 35 Wash, 558; Han- 
stad v. Canadian Pac. R. Co., 44 Wash. 
405. 

Facts forming basis of opinion: See Mil- 
ler v. Dumon, 24 Wash. 648. 

Experiments and results thereof: See 
a v. Northport S. & R. Co., 35 Wash. 

01. 

As to cross-examination and re-examina- 
tion, see In re Gorkow’s Estate, 20 Wash. 
563; Seattle & M. R. Co. v. Roeder, 30 
Wash. 244; Clukey v. Seattle Electric Co., 
27 Wash. 70. 

A question as to how much a medical ex- 
pert is paid for testifying in “these cases” 
is properlv excluded as assuming that the 
witness had testified for the party in other 
cases than the one on trial. where there 
was no evidence of snch fact: Rowe v. 
Whateom County R. & Light Co., 44 Wash. 
658, 

In an action for personal injuries resnlt- 
ing in alleged curvature of the spine, 
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whether the test applied by other physi- 
‘cians to determine the fact of the curva- 
ture was a fair or proper test is a proper 
matter of opinion for a medical expert, 
which it is error to exclude as being a 
question for the jury to determine: Id. 

A physician, who testified on plaintiff's 
case in chief that plaintiff had curvature 
of the spine, may be asked in rebuttal 
whether the test applied by other physi- 
cians was a fair test, when he was not 
questioned in chief as to any tests: Id. 

IMPEACHING WITNESS: See 2 Rem- 
ington’s Digest, pp. 2903-2909, §§ 97-126. 
A witness cannot be impeached as to his 
truth and veracity by the testimony of 
other witnesses that, from their knowl- 
edge of his reputation, they would not be- 
lieve him under oath: State v. Miles, 15 
Wash. 534. 

A witness who has testified at a former 
trial on the same subject matter may be 
impeached by the stenographer reading 
from his notes taken at former trial, after 
laying the foundation therefor: Klepsch v. 
Donald, 8 Wash. 162. 

But a transcript of the stenographer’s 
notes showing the testimony of a witness 
on a former trial is not competent evi- 
dence for impeaching the witness’ testi- 
mony in a subsequent trial of the same 
cause: Redford v. Spokane St. Ry Co., 15 
Wash, 519. 

If error is committed in permitting a 
question with a view of impeaching a wit- 
ness, it is harmless where witness denies 
the imputed declaration and the testimony 
of the impeaching witness is subsequent- 
ly stricken out: Sears v. Seattle etc. St. 
Ry. Co., 6 Wash, 227. 

In an action against a eity for personal 
injuries sustained by reason of street work 
carried on by a eontractor, it is not error, 
on cross-examination of a son of the con- 
tractor, for the purpose of showing his in- 
terest and discrediting his testimony, to 
show the fact that the contractor might 
be ultimately liable to the city for the 
amount of any recovery against the city: 
Perry v. Centralia, 50 Wash. 670. 

JUDICIAL NOTICE: See 1 Reming- 
ton’s Digest, pp. 1114-1116, §§ 1-18. The 
court will take judicial notice of the of- 
ficers of counties in which it sits: State 
v. Humason, 5 Wash. 499; of its own 
records: Wilkes v. Davis, 8 Wash. 112; 
that a railway company is a common car- 
rier: Boyle v. G. N. Ry. Co., 13 Wash. 383; 
of the distance between Seattle and Puyal- 
lup and of their relation to each other, will 
be taken by the court for the purpose of 
determining from the market price of cattle 
in one place what it must be in the other: 
Blumenthal v. Pac. Meat Co., 12 Wash. 331. 

Judicial notice will be taken of the gen- 
eral laws of the United States authoriz- 
ing national banks, hence the incorporation 
of such bank may prima facie be estab- 
lished by parol: Yakima Nat. Bank v. 
Knipe, 6 Wash. 348. See National Bank 
v. Galland, 15 Wash. 502, 
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CUSTOM: See 1 Remington’s Digest, 
pp. 857, 858, §§ 1-6. In an action for ser- 
vices upon a quantum meruit, testimony 
showing customary price for similar ser- 
vices is competent, where there is a con- 
flict of evidence as to whether there was a 
rate agreed on: Noyes v. Pugin, 2 Wash. 
653. 


In an action against a railroad company 
for damages for keeping horses for a num- 
ber of days upon a plank floor after arrival 
at destination, evidence of a custom to 
keep horses upon a plank floor in that 
locality is admissible: Moses v. Pt. Town- 
send etc. Ry. Co., 5 Wash. 595. 


In an action Saniat a railway company 
for death of child by reason of an unlocked 
turntable, evidence of custom of railways 
to keep turntables unfastened at all times, 
held inadmissible: Ilwaco ete. Nav. Co. v. 
Hedrick, 1 Wash. 446. 


Evidence of custom held admissible to 
explain ambiguities of contract in Ad- 
amant ete. Co. v. Bank of Commerce, 5 
Wash. 232. But inadmissible in Vollrath 
v. Crowe, 9 Wash. 374, and Berdwell v. 
Ziegler, 3 Wash. 34. 


PAROL TO CONTRADICT, VARY, EX- 
PLAIN, ETC., WRITTEN CONTRACTS: 
See 1 Remington’s Digest, pp. 1118-1154, 
§§ 142-165. If a written contract is full 
and clear in its terms, without any ap- 
pearance of ambiguity, it will be presumed 
that all negotiations leading up to it are 
merged therein, and parol evidence is in- 
admissible to vary, alter or add to its 
terms: Gurvey v. Morrison, 12 Wash. 456. 
See Gordon v. Parke & Lacy M. Co., 10 
Wash. 18. 

Parol evidence as to representations 
made before execution. cannot be intro- 
duced to contradict or enlarge the scope 
of the contract, unless it is alleged that 
the same was signed by mistake or fraud, 
or without full knowledge of the conditions 
thereof: Staver & Walker v. Rogers, 3 
Wash. 603. 

If it is sought to vary the terms of a 
written agreement on the ground that 
through mutual mistake it fails to express 
the agreement actually made, a mere pre- 
ponderance of proot will not be sufficient, 
but the evidence establishing the mutuality 
of the mistake must be clear, unequivocal 
and convincing: Barnes v. Packwood, 10 
Wash. 50; following Voorhies v. Hennessy, 
7 Wash, 243. 

As to admission of oral evidence to ex- 
plain terms of written contract and situa- 
tion of the parties, see Langert v. Ross, 
1 Wash. 250. 

In an action upon a judgment of a sister 
state, want of jurisdiction may be shown 
by defendant, even to extent of contradict- 
ing express recitals in the record of such 
sister state: Aultman v. Mills, 9 Wash. 68; 
Ritchie v. Carpenter, 2 Wash. 512. 

If the assignment of a debt is shown to 
be in writing, it is error to permit parol 
proof of the transaction until absence of 
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writing is accounted for: Voorhies v. Hen- 
nessy, + Wash. 243. 

ADMISSIBILITY UNDER PARTIC- 
ULAR ISSUES: See 2 Remington's Digest, 
pp. 2287-2301, §§ 168-179. Under the gen- 
eral plea of payment, evidence is ad- 
missible showing delivery of personal 
property to the creditor, if it is shown to 
have been accepted and applied in pay- 
ment of the demand: Edmunds v. Black, 
13 Wash. 490. 

In an action upon a judgment, defend- 
ant’s plea of payment is established by 
evidence that plaintiff had received from 
defendant's father the plaintiff’s own bond 
for a sum which he stated in a letter to 
defendant was bigger than the judgment 
and he thought they were square: Edmunds 
v. Black, 15 Wash. 73. 

Proof of special damages is inadmissible 
when no allegation as to such damages is 
made in the pleadings: Kaufman v. Ta- 
coma, Olympia ete. Ry. Co., 11 Wash. 632. 

Evidence of a failure of consideration 
is inadmissible in the absence of a plea 
setting up such defense: Murray v. 
Okanogan L. S, ete. Co., 12 Wash. 260. 

Evidence to establish the illegality of a 
contract upon which an action is founded 
cannot be introduced by a defendant who 
has not put the matter in issue by plead- 
ing it: Maitland v. Zanga, 14 Wash. 92. 

A written contract is always admissible 
in evidence under a general allegation that 
a contract had been entered into. without 
indicating whether it was in writing or 
not: Stephens v. Spokane, 11 Wash. 41; 
Arnott v. Spokane, 6 Wash. 442, distin- 
guished. 

A general allegation of ownership of a 
mining claim is sustained by proof of right 
to occupy under the mining laws of the 
United States: Donahue v. Johnson, 9 
Wash. 188. 

In an action to recover for the value of 
services rendered, defendants cannot, under 
mere denial of their value, prove that the 
services were not rendered, but are con- 
fined to proof of the value of the services: 
Baddress v. Schaffer, 12 Wash. 310. 

Although a waiver of the conditions of a 
contract may not have been pleaded, still 
a court of equity is entitled to consider 
proofs of such waiver which have been 
admitted in evidence without objection: 
Washington Bridge Co. v. Improvement 
Co., 12 Wash. 272. 

When fraud is alleged it must have 
more conclusive proof to warrant the entry 
of a judgment than mere inferences 
springing from one or two suspicious eir- 
eumstances: Kleeb v. Frazer, 15 Wash. 
517. 

In a suit upon a promissory note by the 
indorsee, in which the maker sets up the 
defense that the same had been paid in 
garnishment proceedings as a debt due the 
original payee, the action of the eourt ın 
discharging the jury and finding for de- 
fendant is unwarranted, when there is con- 
flicting evidence as to whether or not the 


310 


ISSUES, TRIAL AND JUDGMENT, 


[ TirLe III 


indorsee had appeared in the garnishment 
proceedings: Wolverton v. Giasscock, 15 
Wash. 279. 

In an action upon an open account, in 
which defendant denied that he ever 
ordered or received the goods, evidence as 
to whether he had ever notified plaintiff of 
his selling out is immaterial: Wilson v. 
Waldron, 12 Wash. 149. 

In an action for damages resulting from 
bite of a dog, where one of the principal 
issues is whether or not the dog is vicious, 
it is competent to show that on prior ocea- 
sions he had bitten or attempted to bite 
other persons: Robinson v. Marino, 3 
Wash. 434. 


EVIDENCE OF AGENCY: See 2 Rem- 
ington’s Digest, pp. 2320-2322, 88 1-11. 
The authority of an agent cannot be estab- 
lished by his own declarations: Western 
Security Co. v. Douglass, 14 Wash. 215; 
Weideman v. Tacoma Ry. & Motor Co., 7 
Wash. 517. 

In an action to recover a team of horses 
sold by plaintiff's agent without authority, 
as alleged, the declaration of plaintiff that 
“A. (his agent) wants to sell that team,” 
although not made to purchaser, is admis- 
sible as tending to show scope of agent's 
oe McDonald v. Freed, 3 Wash. 
469. 

In an action to recover the price of 
goods sold, the admission of an order there- 
for, signed in defendant’s name by an- 
other, directing the shipment of the goods, 
no agency having been shown, is not re- 
versible error, where it subsequently ap- 
pears that the person who brought the 
order to plaintiff had previously obtained 
goods for defendant, and had been in 
plaintiff’s store with him, and the latter 
does not deny the receipt of the goods 
sued for, nor of those previously obtained: 
Benson v. Hart, 10 Wash. 301. 


OF kOOK ENTRIES: See 1 Reming- 
ton’s Digest, p. 1144, § 127. In an action 
for goods sold to defendant, but delivered, 
under the alleged contract, to a third 
party, it is error to permit plaintiff to 
introduce, as proof of the contract, a 
ledger kept by him in which he had first 
charged the goods to the third party, and 
had subsequently written defendant's name 
above that of the third party: Bartlett v. 
Morgan, 4 Wash. 723. 

An account-book of the services ren- 
dered, with credits, kept by plaintiff, is 
admissible in an action for services as a 
domestic in the family of a decedent: Ah 
How v. Furth, 13 Wash. 550 

PRESUMPTIONS: See 1 Remington’s 
Digest, pp. 1117-1119, §§ 19-30. The rule 
that a valuable consideration for a note is 
presumed from the proof of due execution 
and the production of a note by a plain- 
tiff, applies alike in actions against the 
maker while alive, and in actions against 
his administrators upon the rejeeted claim 
fourded upon such note: Pocin v. Furth, 
15 Wash. Zul, 
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The presumption is that a note is in the 
same condition when offered in evidence 
as when signed, and it is admissible al- 
though it show on its face that it had been 
changed after originally written: Yakima 
Nat. Bank v. Knipe, 6 Wash. 348. 

The presumption that an account had 
been consented to so as to become a stated 
account is not warranted by proof showing 
that an attorney had presented his bill for 
services to a client in another city, and 
that, some twenty days after the receipt of 
the letter, the latter had written asking 
for information in order to determine as 
to the justness of the account, which the 
attorney failed to give; and the fact that 
the client had not denied the bill rendered 
would not show an agreement thereto, so 
long as the demand for information had 
not been complied with: Ault v. I. S. & 
L. Assn., 15 Wash. 627, 

The presumption that a letter duly 
mailed has reached its destination will 
have but little weight against positive tes- 
timony to the effect that it was never re- 
ceived: Id. 

OF PARTNERSHIP.—In an action seek- 
ing to charge defendant as a silent partner, 
the books of account kept by the one en- 
gaged in carrying on the business in his 
own name are not admissible in evidence 
for the purpose of proving that they con- 
tain nothing tending to show that defend- 
ant was in any way recognized as a part- 
ner: Willamette Casket Co. v. McGoldrick, 
10 Wash. 229. 

The admission in evidence of a page in a 
city directory for the purpose of showing 
that a defendant was a member of a cer- 
tain firm, there being no proof that he had 
authorized the insertion of his name there- 
in, or even that he knew the directory con- 
tained such a statement, is erronous: First 
Nat. Bank v. Loggi, 14 Wash. 699. 

JUDGMENTS, WRITTEN INSTRU- 
MENTS, ETC.—A judgment may be intro- 
duced in evidence in a subsequent suit in- 
volving the same subject matter, when it 
is between the same parties, but the fact 
that a person was joined as a defendant in 
one action and not in the other will not 
affect the admissibility of the record, when 
it appears that he was not a real party in 
interest: Leggett v. Ross, 14 Wash. 41. 

In an action by husband and wife to re- 
cover possession of certain community 
land, it is admissible to introduce in evi- 
dence a judgment involving the same sub- 
ject matter, although rendered in an action 
brought by the husband alone, the pre- 
sumption being that the action was 
brought with the knowledge and consent 
of the wife, in the absence of any showing 
to the contrary: Id. 

Where the object of an action is to 
affect a written instrument, only clear and 
satisfactory proof will justify a decree 
in favor of the plaintiffs: Thorne v. Joy, 
15 Wash. 83. 

In an action upon a fire insurance policy, 
plaintiff cannot introduce in evidence let- 
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ters from the companv’s local agents to its 
general agents tending to show that the 
company had not come to a final deter- 
mination in regard to the payment of 
plaintiff's claim of loss, for the purpose of 
excusing plaintiff from bringing his action 
within the time limited by the policy: Hill 
v. Phoenix Ins. Co., 14 Wash. 164. 

In an action by the alleged assignee of a 
note and mortgage to forclose same, state- 
ments of the mortgagee that the mortgagor 
is indebted to him on a note and mort- 
gage, made in the absence of such as- 
signee, are not admissible in evidence: 
Allen v. Swerdfiger, 14 Wash. 461. 


In an action seeking to subject land, 
which had been conveyed away by an in- 
solvent debtor, to a judgment obtained 
against him, evidence is admissible for the 
purpose of showing that the value of the 
land was greatly in excess of the consider- 
ation for the transfer, when it is charged 
in the complaint, by proper averment, that 
the transfer was made in fraud of cred- 
itors: Murray v. Shoudy, 13 Wash. 33. 


The declarations of one holding the legal 
title to real estate, that another has no in- 
terest therein, are not admissible: Reese v. 
Murnan, 5 Wash. 373. 


In an action to recover a sum of money, 
which plaintiff had been induced to pay 
for the purchase of a mine in reliance upon 
false representations of the defendants, 
evidence is admissible showing that the 
defendants had made representations to 
other parties than plaintiff, and to the 
people in the vicinity generally, regarding 
the existence and character of the mine 
and the value of its ores, such representa- 
tions being part of one continuous scheme 
or transaction for the purpose of en 
the mine to anyone that could be induce 
to buy: Oudin v. Crossman, 15 Wash. 519. 

The receipt and application of a bond by 
a creditor in payment of his demand is 
not sufficiently established by testimony 
of the debtor that the creditor had written 
to him acknowledging the receipt of the 
bond and stating that “he guessed they 
were about square”: Edmunds v. Black, 13 
Wash. 490. 

The intention to make machinery a per- 
manent part of the building to which it is 
attached cannot be proved by testimony as 
to the actual state of mind of the person 
attaching it to the real estate at the time 
of its annexation, but must be gathered 
from circumstances surrounding the trans- 
action, and from what was said and done 
at the time: Washington Nat. Bank v. 
Smith, 15 Wash. 160. 

In an action upon a promise to pay cost 
of certain improvements evidence is not 
admissible to show that the value of the 
land was not enhanced thereby: Charvat 
v. Mevers, 5 Wash. 799. 

Proof of the condition and value of 
property before and after the date of a 
bill of sale inadmissible unless it is shown 
that the condition, value and quantity 
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thereof remained the same: Sayward v. 
Nunan, 6 Wash. 87, 95. 

In an action to recover for labor per- 
formed in driving piles for defendant, tes- 
timony showing what prices had been 
charged by plaintiff for driving piles for 
other persons in the vicinity is immaterial: 
Maney v. Hart, 11 Wash. 67. 

In an action against a lumber company 
for damages for not furnishing a purchaser 
the grade of lumber he had contracted for, 
it is not error to permit defendant to in- 
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troduce in evidence the stencil plates used 
in marking the lumber when the plaintiff 
had already introduced testimony as to the 
marking of the lumber: Sarstens v. Stet- 
son & Post Mill Co., 14 Wash. 643. 


Evidence as to the amount of noise made 
by a cable is admissible in an action for 
damages for injuries received by reason of 
the negligence of defendant in running its 
cable cars: Ah How v. Furth, 13 Wash. 
550. 


(4994.) Court may Direct Judgment and Discharge Jury, When. 


In all cases tried in the superior court with a jury in which the legal suffi- 
ciency of the evidence shall be challenged, and the court shall decide as a 
matter of law what verdict should be found, the court shall thereupon dis- 
charge the jury from further consideration of the case, and direct judgment 


to be entered in accordance with its decision. 


See infra, § 408, judgment of nonsuit. 


Cited in 20 Wash. 255, 543; 21 Wash. 
331, 513; 22 Wash. 474; 23 Wash. 507, 
531; 28 Wash. 176; 31 Wash. 631; 35 
Wash. 81. 

As to direction of verdicts, see 2 Rem- 
ington’s Digest, pp. 2750-2753, §§ 59-64. 

if there is no conflict in the proofs, the 
court is authorized in taking the case from 
the jury and rendering judgment for the 
amount claimed: Underwood v. Stack, 15 
Wash. 497; Rinear v. Skinner, 20 Wash. 
541. But not if there are doubtful ques- 
tions of fact, or court bases its action on 
evidence brought out on improper cross- 
examination: See Spokane & Idaho Lumber 
Co. v. Loy, 21 Wash. 501; Richardson v. 
Spangle, 22 Wash. 14. 

The plaintiff is entitled to a peremptory 
instruction charging the jury to find in his 
favor upon the issues raised by the plead- 
ings, when there is no substantial contra- 
diction of the testimony introduced by 
him: Squires v. Zumwalt, 12 Wash. 241; 
Pacific Nat. Bank v. Aetna Indemnity Co., 
33 Wash. 428; Green v. Tidball, 26 Wash. 
338; Lownsdale v. Grays Harbor Boom 
Co., 36 Wash. 198. But the court errs in 
directing the verdict, when there is suffi- 
cient testimony upon the material issues, 
although contradictory: Brookman v. State 
Ins. Co., 18 Wash. 308. It is error to 
direet judgment for defendant where there 
is a conilict in the evidence upon a valid 
detense to the action: Menasha Wooden 
Ware Co. v. Nelson, 45 Wash. 543. A 
challenge to the suflicieney of the evidence 
should be overruled, if the testimony 
makes a ease for the plaintiff, whether 
strictly within the pleadings or not: 
Meyers v. Syndicate Heat & Power Co., 47 
Wash. 48. 

A challenge to the sufficiency of the 
evidence does not raise the objection that 
the jury disregarded an erroncous instruc- 
tion which was binding on them, and under 
which there was not evidence to sustain 
the verdict: Id. 
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Insufficiency of the evidence may be 
urged after waiver of a nonsuit, by a 
motion to direct a verdict, or for judg- 
ment notwithstanding the verdict: Adams 
v. Peterman Mfg. Co., 47 Wash. 484. 
Where the facts are admitted and show 
no negligence on the part of the defend- 
ant, the question is one of law for the 
court, and a verdict should be directed: 
Johnson v. Great Northern R. Co., 49 
Wash, 98. 

Where the evidence would have justified 
a court in discharging the jury and render- 
ing judgment for plaintiff, the fact that 
the court directed the jury to bring in a 
verdict for plaintiff is without prejudice: 
National Bank v. Galland, 14 Wash. 502. 

In an action upon promissory notes the 
court is warranted in directing a verdict 
for plaintiff, although the defendants in- 
terpose the defense of release by subse- 
quent contract, when the evidence thereof 
is of a vague and uncertain character and 
there is no showing of a consideration for 
such subsequent agreement: Gurney v. 
Morrison, 12 Wash. 456. 

Failure to state a case fully is not 
ground for a directed judgment: Redding 
v. Puget Sound Iron ete. Co., 36 Wash. 
642; Brooks v. McCabe € Hamilton. 39 
Wash. 62. 

Under a properly directed verdict for 
nominal damages, a verdict for $26 was 
held erroneous: Trumbull v. School Dis- 
trict, 22 Wash. 631. 

If the court would not be warranted in 
granting a nonsuit it would not be war- 
ranted in directing a verdict for the de- 
fendant: Weir v. Seattle Electric Co., 41 
Wash. 657. 

As to operation and effect of motion or 
request for directed verdict, see Knox y. 
Fuller, 23 Wash. 34. 

As to discharge of jury and decision by 
court, see 2 Remington’s Digest, p. 2764, 
65; Nat. Bank of Commerce v. Galland, 14 
Wash. 502; Fidelity Trust Co. v. Palmer, 
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27 Wash. 473; Murray v. Bush, 29 Wash. 
662; West Seattle Land etc. Co. v. Novelty 
M. Co., 31 Wash. 435. The rule that the 
trial court is justified in taking a case 
from the jury where the testimony so 
strongly predominates that it would have 
been its duty to set aside a verdict in 
favor of the plaintiff, does not prevail in 
this state, since here the granting of & 
new trial rests in the discretion of the trial 
court and to concede the same power in 
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directing a judgment would practically 
abrogate trial by jury: Weir v. Seattle 
Elec. Co., 41 Wash. 657. 

The trial judge has no power to dis- 
charge the jury and render judgment for 
the defendant because he thought a new 
trial would be necessary if any other ver- 
dict was rendered, unless there is no suff- 
cient legal testimony to sustain a verdict 
for the plaintiff: Morris v. Warwick, 42 
Wash. 480. 


Any party may, when the evidence is closed, submit in distinct and con- 


cise propositions the conclusions of fact which he claims to be established, or 
the conclusions of law which he desires to be adjudged, or both. They may 
be written, and handed to the court, or, at the option of the court, oral, and 


entered in the judge's minutes. 
$ 355.] 


[L. *69, p. 56, $226; Cd. '81, $22; 2 H. C., 


See supra, § 339, subd. 4, requests for instructions, 


As to special interrogatories and find- 
ings, see 2 Remington's Digest, pp. 2773- 
2775, §§ 136-143. 

Directing the jury to make special find- 
ings or answer special interrogatories 
rests in the discretion of court, and is 
not reviewable on appeal: See Columbia & 
P. S. R. R. Co. v. Hawthorne, 3 W. T. 353; 
Pencil v. Home Ins. Co., 3 Wash. 485; 
Bailey v. Tacoma Traction Co., 16 Wash. 
48; Walker v. McNeill, 17 Wash. 582; 
Hart Lum. Co. v. Rucker, 20 Wash. 383; 
Morrison v. Northern Pac. R. Co., 34 Wash. 
70. 

Special findings should be required when 
necessary to fully determine the rights of 
all parties: McDougall v. Walling, 15 
Wash, 78. 

Where requests for special findings are 
made the court should, after having deter- 
mined that the requests are proper, in- 
struct the jury that it is their duty to an- 
swer each one of them, and until such re- 
quests have been answered by the jury, 
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without any attempt at evasion, the gen- 
eral verdict should not be received: Red- 
ford v. Spokane St. Ry. Co., 9 Wash. 55. 

Appellant cannot object that there was 
no evidence to support a verdict against 
him, after asking and securing the submis- 
sion of special interrogatories to the jury 
upon the supposition that there was testi- 
mony on the subject, and where no motion 
for a nonsuit was made: Dixon v. Baus- 
man, 17 Wash. 304; Mitchell v. Matheson, 
23 Wash. 723. 

Requesting the submission of special in- 
terrogatories does not make the answers 
binding, where there was no evidence to 
sustain the findings, and the defendant had 
challenged the sufficiency of the evidence 
by motions for nonsuit and for a directed 
verdict for insufficiency of the evidence: 
Larson v. American Bridge Co., 40 Wash. 
224, 

It is proper to refuse to allow an inter- 
rogatorv as to a matter not in dispute: 
See Wilkie v. Chandon, 1 Wash. 355. 


(4996.) Court to Decide What During Trial. 


All questions of law, including the admissibility of testimony, the facts 


preliminary to such admission, and the construction of statutes and other 
writings, and other rules of evidence, are to be decided by the court, and all 
disenssions of law addressed to it. [L. ’69, p. 56, § 227; Cd. ’81, $223; 2 H. 
C., $ 356. ] 

Sce notes to $ 339, supra, 


$ 343. (4997.) Jury to Decide All Questions of Fact. 

All questions of fact, other than those mentioned in the section preced- 
ing, shall be decided by the jury, and all evidence thereon addressed to them. 
[L. *69, p. 56, § 228; Cd. ’81, $ 224; 2 H. C., $ 357.] 

Cited in 30 Wash. 325, 


§ 344, (4998.) View by Jury of Premises. 
Whenever in the opinion of the court it is proper that the jury should 
have a view of real property which is the subject of litigation, or of the place 
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in which any material fact occurred, it may order the jury to be conducted 
in a body, in the custody of a proper officer, to the place, which shall be shown 
to them by the judge, or by a person appointed by the court for that purpose. 
While the jury are thus absent, no person other than the judge, or person so 
appointed, shall speak to them on any subject connected with the trial. [L. 


69, p. 56, $229; Cd. ’81, § 225; 2 H. C., $ 358.] 


See infra, $ 2160, view in criminal cases, 


Cited in 47 Wash. 245. 

As to view and inspection of premises, 
see 2 Remington's Digest, p. 2739, $ 13; 
and 1 Remington's Digest, p. 799, $ 213. 

In the trial of a proceeding for the ap- 
propriation of land, it is within the dis- 
cretion of the trial court to permit the jury 
to view the premises: Bellingham Bay etc. 
Ry. Co. v. Strand, 4 Wash. 311; or in an 
action for damages: Kelpsch v. Donald, 4 
Wash. 436. Or in criminal actions: State 
v. Coella, 8 Wash. 512; State v. Hunter, 18 
Wash. 670. 

The inspection of the premises by a por- 
tion of the jury in an action of unlawful 
detainer cannot be urged as error on ap- 
peal, when the appellant has failed to take 
an exception to a remark of the court tell- 
ing them that they might visit the prem- 


$ 345. 


(4999.) Admonitions to Jury. 


ises on their own responsibility: Gilmore 
v. H. W. Baker Co., 12 Wash. 468. 


A view by the jury in a condemnation 
case does not preclude the appellate court 
from a review of the questions of fact: 
See In re East Spring Street, 41 Wash. 306. 


Under this section the court may ap- 
point a person other than an officer to point 
out a place to be viewed by a jury: In re 
Jackson Street, 47 Wash. 243, 


The objections that a person appointed to 
point out property to a jury in making a 
view is an interested witness, and was not 
sworn, are too late if first made on motion 
for a new trial; and are not ground for 
reversal unless it is shown that a substantial 
rieht of the party was prejudiced: In re 
Jackson Street, 47 Wash. 243. 


The jurors [may be kept together in charge of a proper officer, or may, 


in the discretion of the court, at any time before the submission of the cause 
to them, be permitted to separate; in either case they] may be admonished by 
the court that it is their duty not to converse with any other person, or among 
themselves, on any subject connected with the trial, or to express any opinion 


thereon, until the case is finally submitted to them. 


'81, $226; 2 H. C., § 359.] 


[L. ’69, p. 56, § 230; Cd. 


Superseded as to the bracketed words by the next section, except in felony cases. 
See infra, § 349, manner of keeping jurors while deliberating. 
See infra, § 2159, prohibition against separation in criminal] cases, 


Cited in 18 Wash. 45; 19 Wash. 275. 

Separation of jurors in criminal actions: 
See 1 Remington’s Digest, p. 825, § 324; 
State v. Rogan, 18 Wash. 43; State v. 
Barkuloo, 18 Wash. 141; State v. Mason, 
19 Wash. 94; State v. Burns, 19 Wash. 52; 
State v. Johnny Tommy, 19 Wash. 270; 
State v. Harras, 22 Wash. 67; State v. 
Parker, 25 Wash. 405; State v. Stock- 
hammer, 34 Wash. 262. 

Where there is nothing in the record show- 
ing the separation of the jury after agree- 
ing upon their verdict, the matter cannot 
be urged as error on appeal: Maling v. 
Crummey, 5 Wash. 222, 

The jury in a criminal prosecution can- 
not be permitted to separate without defend- 
ant’s consent: State v. Place, 5 Wash. 773. 


§ 346. Separation of Jury. 


Separation is only authorized during trial, 
and cannot be consented to after verdict 
signed and sealed and before discharge: 
Anderson v. State, 2 Wash. 183; see Ly- 
barger v. State, 2 Wash. 552, 561. 


Drunkenness of a juror during the 
progress of a trial, even if he were sober 
when the testimony was introduced and at 
the time of rendering the verdict, is such 
misconduct as to warrant a reversal of the 
case: Hedican v. Pennsylvania Fire Ins. Co., 
21 Wash. 488. 


For a juror to talk with one of the parties 
in a public place during an intermission, on 
a subject not connected with the case, is 
not sufficient ground for reversal: See 
Vowell v. Issaquah Coal Co., 31 Wash. 103. 


In no action or proceeding whatsoever, except felony cases, shall the 


jury sworn to try the issues therein be kept together and in custody of the 
officers of the court, save during the actual progress of the trial, until the 
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ease shall have been finally submitted to them for their decision. Whenever 
the jury are kept together in custody of the officer, when the trial is not in 
progress, they shall be supplied with meals at regular hours, and with com- 
fortable sleeping and toilet accommodations. [L. ’09, p. 135, § 8.] 


SEPARATION OF JURY.—Allowing one 
or more jurors to retire from the jury-room 
for a necessary purpose, and under the 


direct supervision of the officer, is not a 
separation: Edwards v. Washington Terri- 
tory, 1 W. T. 195. 


§ 347. (5000.) Proceeding in Case Juror Becomes Ill. 

If after the formation of the jury, and before verdict, a juror become sick 
so as to be unable to perform his duty, the court may order him to be dis- 
charged. In that case, unless the parties agree to proceed with the other 
jurors, a new juror may be sworn and the trial begin anew; or the jury may 
be discharged and a new jury then or afterwards formed. [L. ’69, p. 56, 
$ 231; Cd. ’81, § 227; 2 H. C., § 360.] 


See infra, § 353, discharge of jury without verdict. 


$ 348. (5001.) Juror as Witness. 

A juror may be examined by either party as a witness, if he be otherwise 
competent. If he be not so examined, he shall not communicate any private 
knowledge or information that he may have of the matter in controversy to 
his fellow jurors, nor be governed by the same in giving his verdict. [L. ’69, 
p. 57, $232; Cd. ’81, $ 228; 2 H. C., $ 361.] 


See infra, $ 1210, competency of witnesses, 


Cited in 30 Wash. 141. 

One whose name had been indorsed on an 
information as a witness for the state is 
incompetent to serve as a juror on the 


ground of bias, even though he disclaims 
any, when he has knowledge of material con- 
troverted facts in the case: State v. Stevens, 
30 Wash, 134, 


$ 349. (5002.) Care of Jury While Deliberating. 

After hearing. the charge, the jury may either decide in the jury-box or 
retire for deliberation. If they retire, they must be kept together in a room 
provided for them, or some other convenient place, under the charge of 
one or more officers, until they agree upon their verdict, or are discharged by 
the court. The officer shall, to the best of his ability, keep the Jury thus 
separate from other persons, without drink, except water, and without food, 
except ordered by the court. He must not suffer any communication to be 
made to them, nor make any himself, unless by order of the court, except to 
ask them if they have agreed upon their verdict, and he shall not, before the 
verdict is rendered, communicate to any person the state of their deliberations 


or the verdict agreed upon. 
"81, $229; 2 H. C., $ 362.] 


Custody, control and deliberations of 
jury: See 2 Remington’s Digest, pp. 2769- 
2771, §§ 118-120. 

The jury may be put in charge of a sworn 
officer of the court who has testified for 
the state: Edwards v. Washington Terri- 
tory, 1 W. T. 19. 


$ 350. 


[L. ’54, p. 166, $194; L. ’69, p. 57, $233; Cd. 


As to manner of arriving at verdiet, see 
2 Remington’s Digest, p. 2770, § 121; Wat- 
son v. Reed, 15 Wash. 440; Stanley v. Stan- 
ley, 32 Wash. 489; Bell v. Butler, 34 Wash. 
131; Conover v. Neher-Ross Co., 38 Wash. 
172, 


(5003.) Expenses of Keeping Jury. 


If, while the jury are kept together, either during the progress of the 
trial or after their retirement for deliberation, the court order them to be pro- 
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vided with suitable and sufficient food and lodging, they shall be so provided 
by the sheriff, at the expense of the county. [L. ’69, p. 57, § 234; Cd. ’8l, 
$ 230; 2 H. C., $ 363.) 


$ 351. (5004.) Jury may Take Certain Papers. 

Upon retiring for deliberation, the jury may take with them the plead- 
ings in the cause, and all papers which have been received as evidence on the 
trial (except depositions), or copies of such parts of public records or private 
documents given in evidence as ought not, in the opinion of the court, to be 


taken from the person having them in possession. 


[L. ’54, p. 166, $195; L. 


'69, p. 57, $235; Cd. ’81, $ 231; 2 H. C., $ 364.] 
See supra, § 339, instructions may be taken to jury-room, 


Cited in 21 Wash. 72; 33 Wash. 359; 52 
Wash. 136. 

The language of this section appears to 
authorize only the pleadings and papers re- 
ceived in evidence, except depositions to 
go to the jury-room. 

TAKING EVIDENCE TO JURY-ROOM: 
See 1 Remington's Digest, p. 826, $ 327; 
State v. Webster, 21 Wash. 64; State v. 
Yourex, 30 Wash. 611. A hat and 
blood-stained garments that have been 
admitted in evidence may be taken 


§ 352. 


by jurors to the jury-room: Doctor Jack 
v. Territory, 2 W. T. 101. And they 
may take a copy of the statutes of the 
state: Edwards v. Territory, 1 W. T. 195. 

Where an original complaint has been 
superseded by an amended one and is not 
in issue in the case, it is not error to allow 
the jury to take it with them to the jury- 
room: Swadling v. Barneson, 21 Wash. 699. 

The jury may take exhibits to the jury- 
room under this section: State v. Simmons, 
52 Wash. 132, 


(5005.) Jury may have Further Instructions, When. 


After the jury have retired for deliberation, if they desire to be informed 


of any point of law arising in the case, they may require the officer having 
them in charge to conduct them into court. Upon their being brought into 
eourt the information required shall be given in the presence of or after 


notice to the parties or their attorneys. 


[Cf. L. ’54, p. 166, $ 196; L. 69, 


p. 57, $236; Cd. ’81, § 232; L. ’91, p. 103, § 1; 2 H. C., $ 365.] 


Where the judge, after the jury has re- 
tired, receives from them through the bail- 
iff the form of verdict submitted for plain- 
tiff in which the jury claim there is a mis- 
take, and returns the same, stating that it 


The action of the trial court in leaving 
the bench and entering the jury-room, at 
the request of that body while in con- 
sultation, is such misconduct as to warrant 
a reversal: State v. Wroth, 15 Wash. 621. 


is in form as intended, such communication 
between judge and jury is not prejudicial 
error: Marine S. Bank v. Young, 5 Wash. 
394. 


§ 353. (5006.) Discharge of Jury Without Verdict. 

The jury may be discharged by the court on account of the sickness of a 
juror, or other accident or calamity requiring their discharge, or by consent 
of both parties, or after they have been kept together until it satisfactorily 
appears that there is no probability of their agreeing. [L. ’69, p. 58, $ 237; 
Cd. '81, $233; 2 H. C., 8 366.] 

See supra, § 339, and notes, coercing jury. 
See supra, § 347, discharge for illness of juror. 
Cited in 28 Wash, 622, 29 Wash. 368. See State v. Costello, 29 Wash. 366. 


Recalling a jury after it had been de- 
liberating and insinuating what its verdict 
should be is reversible error: State v. 
Thield, 36 Wash. 365. 


$ 354. (5007.) If Jury Discharged, Cause Continued for Trial. 

In all cases where a jury are discharged or prevented from giving a 
verdict, by reason of accident or other cause, during the progress of the 
trial, or after the cause is submitted to them, the action shall thereafter be for 
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[Cf. L. ’69, p. 58, $238; Cd. ’81, $234; L. 91, p. 104, $2; 2 


CHAP. IT] 


trial anew. 
C., $ 367.] 


Cited in 28 Wasb. 622. 


§ 355. (5008.) Recess of Court While Jury are Deliberating. 

While the jury are absent the court may adjourn from time to time, in 
respect to other business, but it is nevertheless to be deemed open for every 
purpose connected with the cause submitted to the jury until a verdict is 
rendered or the jury discharged. [Cf. L. ’54, p. 166, $197; L. *69, p. 58, 
$ 239; Cd. ’81, § 235; 2 H. C., $ 368.] 


Adjournments should be treated as recesses, as the court is always in session: Const., 
Art. IV, 


§ 356. (5009.) Proceedings When Jury have Agreed. 

When the jury have agreed upon their verdict they shall be snauetea 
into court by the officer having them in charge. Their names shall then be 
ealled, and if all do not appear, the rest shall be discharged without giving 
a verdict. [L. ’69, p. 58, $ 240; Cd. ’81, $ 236; 2 H. C., $ 369.] 


§ 357. (5010.) Manner of Giving Verdict. 

If the Jury appear, they shall be asked by the court or the clerk whether 
they have agreed upon their verdict, and if the foreman answer in the affirma- 
tive, he shall, on being required, declare the same. [L. ’69, p. 58, § 241; Cd. 
"81, $237; 2 H. C., § 370.] 


See 2 Remington’s Digest, pp. 2771, 2772, 
$$ 122-132; Marine Sav. Bank v. Young, 


5 Wash. 394; Frost v. Ainslie Lbr. Co., 3 
Wash. 241; State v. Straub, 16 Wash. 111. 


§ 358. (5011.) Ten Jurors may Render Verdict in Civil Cases. 

In all trials by juries of twelve in the superior court, except criminal 
trials, when ten of the jurors agree upon a verdict, the verdict so agreed upon 
shall be signed by the foreman, and the verdict shall stand as the verdict of 
the whole jury, and have all the force and effect of a verdict agreed to by 
twelve jurors. [L. ’95, p. 59, § 1; Const., Art. I, § 21.]. 


Cited in 15 Wash. 441. 

Upon receiving a verdict in the absence 
of counsel pursuant to stipulation, where, 
upon a poll of the jury, at first but nine 
agree, it is not error for the court, in the 
absence of counsel, to repeat the instruc- 


§ 359. 


(5012.) Jury may be Polled. 


tions as to the number necessary to agree, 
and to grant a request of a juror to allow 
him to change his vote, in case a mistake 
was made: Rice Fisheries Co. v. Pacific 
Realty Co., 35 Wash. 535. 


When the verdict is returned into court either party may poll the jury, 
and if ten of the jurors answer that it is the verdict said verdict shall stand. 
In case ten of the jurors do not answer in the affirmative the jury shall be 


returned to the jury-room for further deliberation. 


Cited in 35 Wash, 542. 
After polling the jury as to a general 
verdict, it is proper to poll them as to 


§ 360. 


[L. ’95, p. 59, $ 2.] 


special findings en masse: Norman v. Hop- 
per, 38 Wash. 415. 


(5013.) Correction of Informal Verdict. 
If the verdict be informal or insufficient, 
Jury under the advice of the court, or the jury may again be sent vut. 
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it may be corrected by the 
[Cf. 


§ 361 


ISSUES, TRIAL AND JUDGMENT, 


[Tırre III 


L. ’69, p. 58, $242; Cd. ’81, $238; 2 H. C., $371; the first clause of this 
section is repealed by L. *95, p. 59, $ 2.] 


See last section, polling jury. 


See notes to § 399, new trial—excessive verdict. 


Cited in 3 Wash. 246; 17 Wash. 563. 

If the jury, in an action upon a con- 
tract, bring in a verdict which, under the 
pleadings, is either a mistake or a com- 
promise, the court may refuse to receive 
it and direct the jury to find the full 


§ 361. 


sum claimed, or nothing: Frost v. Ainslie 
L. Co., 3 Wash. 241. 


The trial court may reduce a verdict 
which appears to be excessive, and to have 
been rendered under the influence of pas- 
sion or prejudice: Wilson v. N. P. Ry. Co., 
5 Wash. 621, 628. 


(5014.) Receiving Verdict and Discharging Jury. 


When the verdict is given, and is such as the court may receive, and if no 


juror disagree or the jury be not again sent out, the clerk shall file the verdict. 
The verdict is then complete, and the jury shall be discharged from the case. 
The verdict shall be in writing, and under the direction of the court shall be 
substantially entered in the journal as of the day’s proceedings on which it 


was given. 


[L. ’69, p. 59, $243; Cd. ’81, $239; 2 H. C., § 372.] 


Superior court always open except on nonjudicial days: See Const., Art. IV, § 6. 


As to form and correction of verdict, 
see 2 Remington's Digest, p. 2772, $3 126- 
132. 

The court is deemed always open for 
the purpose of receiving the verdict of a 
jury in a cause submitted to them: Ed- 
wards v. Territory, 1 W. T. 195. 

If the jury come into court and request 
the judge to correct a clerical error in & 
form of verdict submitted to them, and 
thereafter agree upon and return such 
corrected verdict, no error can be predi- 
cated: Marine S. Bank v. Young, 5 Wash. 
394. 

A verdict finding for plaintiff in a cer- 
tain entitled cause, without naming de- 
fendant, against whom rendered, is suff- 
cient: Blue v. McCabe, 5 Wash. 125. 

A verdict, in an action for use and occu- 
pation, assessing “damages at $3,050, and 
legal interest,” is bad for uncertainty, and 
will not sustain a judgment for any sum 
except the words “and legal interest” be 
treated as surplusage: Mecker v. Gardella, 
1 Wash. 139; Western M. Co. v. Blan- 
chard, 1 Wash. 230. 

Where the verdict of the jury in an ac- 
tion on a promissory note is merely for 
the principal and interest thereof, it is 
not error for the court in rendering judg- 
ment to add in the amount of attorney’s 
fee provided for in the note: Hardy v. 
Hohl, 11 Wash. 1; citing Yakima Nat. 
Bank v. Knipe, 6 Wash. 348. 

The fact that the court, in an action 
upon a promissory note, assessed the 
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amount of attorney’s fees due thereon, and 
added same to the verdict, is not prejudi- 
cial error: Yakima Nat. Bank v. Knipe, 6 
Wash, 348. 

A verdict in the form instructed by the 
court, with the addition of the words “in 
the above-entitled cause” is in effect the 
filling in of the form instructed: Phillips 
v. Mibran, 38 Wash. 402. 

The verdiet of a jury cannot be assailed 
on the ground that juries are inclined to 
be prejudiced in cases between individ- 
uals and corporations: Hanstad v. Can- 
adian Pac. R. Co., 44 Wash. 505. 

A verdict for $1,472.80 will not be held 
to be the result of passion or prejudice 
from the fact that, from certain figures 
and argument, counsel seemed to have con- 
ceded that the amount should not exceed 
$1,167.10, but rather of a mistake on the 
part of the jury, authorizing its correc- 
tion by the court, where the evidence was 
very conflicting, many items were in dis- 
pute, and the amount found was less than 
the complaint claimed and which might 
have been allowed under the instruction: 
Richardson v. Agnew, 46 Wash. 117. 

Error cannot be assigned on the action 
of the court in sending the jury back 
with the pleadings, to cure an oversight 
in not sending the same to the jury-room, 
after the verdict had been read but be- 
fore it was received or filed, where the 
jury presently returned with the same ver- 
dict, which was received and filed: Mat- 
thews v. Spokane, 50 Wash. 107. 


Cuar, III] THE VERDICT. §§ 362-364 
CHAPTER III. 
THE VERDICT. 

§ 362. (5019.) General and Special Verdict, Defined. 


The verdict of a jury is either general or special. A general verdict is 
that by which the jury pronounces generally upon all or any of the issues 
either in favor of the plaintiff or defendant. A special verdict is that by 
which the jury find the facts only, leaving the judgment to the court. [L. 
"94, p. 167, $198; Cd. ’81, $240; 2 H. C., § 373.] 

See last section, ? 


Where a plea of abatement by the death although no evidence was offered there- 
of a party is united with a plea to the on: State ex rel. Holgate v. Superior 
merits, a general verdict disposes of both, Court, 21 Wash. 33. 


§ 363. (5020.) Verdict in Actions for Specific Personal Property. 

In an action for the recovery of specific personal property, if the prop- 
erty has not been delivered to the plaintiff, or the defendant by his answer 
claim a return thereof, the jury shall assess the value of the property if their 
verdict be in favor of the plaintiff; or if they find in favor of the defendant, 
and that he is entitled to a return thereof, they may at the same time assess 
the damages, if any are claimed in the complaint or answer, which the prevail- 
ing party has sustained by reason of the detention or taking and withholding 
such property. [L. ’54, p. 167, § 199; Cd. ’81, § 241; 2 H. C., § 374.] 


See infra, § 434, judgments in actions for specific property. 
See infra, § 573, claim by third party to property levied on, ete. 


Cited in 3 Wash. 251; 5 Wash. 279; 22 
Wash. 308; 35 Wash. 401; 38 Wash. 403. 

See 2 Remington’s Digest, p. 2507, § 42. 

In an action to recover personal prop- 
erty the jury should assess the value of 
the property whether the verdict be for 
plaintiff! or defendant: Meeker v. Johnson, 
3 Wash. 247. 

A verdict for plaintiff, which merely as- 
sesses the damages, but without finding 
the value of the property, is prejudicial 
error: Id.; Quinn v. Parke € Lacy M. Co., 
5 Wash. 276. 

A verdict in replevin is sufficient with- 
out being in the alternative, when the 
point is not raised in the court below: Me- 
Graw v. Franklin, 2 Wash. 17. 

There is no authority in an action of re- 
plevin when the verdict is for defendant 
for entering judgment of any kind against 
the sureties in plaintifl’s bond to secure 


8 364. (5021.) 


possession: Eidson v. Woolery, 10 Wash. 
225. 


Although the verdict, when against claim- 
ant on trial of title to property levied 
upon under attachment,-should find that 
claimant was not the owner. and the value 
thereof, yet the verdict is not defective 
nor prejudicial when it is in favor of the 
attaching creditor and within the value of 
the property as admitted by the plead- 
ings: Peterson v. Wright, 9 Wash. 202. 


In an action for the recovery of spe- 
cific personal property, a verdict of the 
jury that they find for the plaintiff that 
she is the owner of the property mentioned 
in the complaint, and that the value of 
said property is the sum of $330, is equiva- 
lent to the requirements of this section: 
Hall v. Law Guarantee etc. Soc., 22 Wash. 
300. 


Rendition of General or Special Verdict, When. 


In every action for the recovery of money only, or specific real property, 


the jury, in their discretion, may render a general or special verdict. 


In all 


other cases, the court mav direct the jurv to find a special verdict in writing 
upon all or any of the issues, and in all cases may instruct them, if they 
render a general verdict, to find upon particular questions of fact to be stated 
in writing, and may direct a written finding thereon. The special verdict or 
finding shall be filed with the clerk and entered in the minutes. [L. ’54, p. 
167, 8 200; Cd. ’81, $ 242; 2 H. C., $ 375.] 
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Cited in 3 Wash. 495; 15 Wash. 82; 17 
Wash. 592; 46 Wash. 615. 

Special verdicts and findings: See 2 
Remington’s Digest, p. 2773, § 136. 

A special verdict is where the jury find 
the facts and leave the judgment to the 
court: Willey v. Morrow, 1 W. T. 474. 

A direction to the jury to make special 
findings is within the discretion of the 
court, and in the exercise of this discre- 
tion a refusal to so direct is not error: 
Columbia ete. Ry. Co. v. Hawthorne, 3 
W. T. 353; Morrison v. Northern Pac. R. 
Co., 34 Wash. 70; Bailey v. Tacoma Trac- 
tion Co., 16 Wash. 48; Walker v. McNeil, 17 
Wash. 582; Hart Lbr. Co. v. Rucker, 20 
Wash. 383. See, also, Mounts v. Goran- 
son, 29 Wash. 262. 

The submission of special interrogatories 
is a matter entirely in the hands of the 
trial court, and its refusal to submit them 
cannot be assigned as error: Pencil v. 
Home Ins. Co., 3 Wash. 485; see 142 U. 
S. 492. 

Questions submitted to a jury for a spe- 
cial finding should call for a direct an- 
swer, and should be such that all minds 
would understand them alike; and if not 
so framed the court should refuse to sub- 
mit them: Wilkie v. Chandon, 1 Wash. 355, 
358. 


§ 365. 


ISSUES, TRIAL AND JUDGMENT, 


[TITLE III 


Requests for special findings should be 
so drawn as to call for an answer as direct 
as the nature of the inquiry wili admit, 
and should generally admit of an answer 
by yes or no: Redford v. Spokane St. Ry. 
Co., 9 Wash. 55, 61. 

When requests for special findings are 
made, the court should, when the requests 
are proper, instruct the jury that it is 
their duty to answer each of them, and 
the general verdict should not be received 
until such requests have been answered 
without evasion: Id., 55. 

If the jury make a special finding and 
it affirmatively appears that an instruc- 
tion given was harmless in the light of 
such finding, the same is not prejudicial, 
although erroneous: Eicholtz v. Holmes, 8 
Wash. 71; Brasen v. Seattle, L. S. & E. 
Ry. Co., 4 Wash. 754. 

It is not error to submit two forms for 
a general verdict in an action of eject- 
ment, in the absence of any request for 
special findings as provided by this sec- 
tion: Stangair v. Roads, 46 Wash. 613. 

A judgment for plaintiff notwithstand- 
ing a verdict for the defendant is prop-. 
erly entered where the plainti:F's case was 
established and defendant’s evidence was 
too vague to constitute a defense: Fish- 
ourne v. Robinson, 49 Wash. 271, 


(5022.) Special Verdict Controls. 


When a special finding of facts shall be inconsistent with the general 
verdict, the former shall control the latter, and the court shall give judgment 


accordingly. 


Cited in 1 Wash. 522; 15 Wash. 366; 25 
Wash. 77; 34 Wash. 41. 

As to findings inconsistent with gen- 
eral verdict, see 2 Remington’s Digest, p. 
2774, 88 141-143. 

Special findings control when they are in- 
consistent with the general verdict: Willey 
v. Morrow, 1 W. T. 474; Stewart v. Walla 
Walla ete. Pub. Co., 1 Wash. 521; Pepperall 
v. City Park Transit Co., 15 Wash. 176; 
Ottison v. Edmunds, 15 Wash. 362; Gerhard 
v. Wesrell, 20 Wash. 492; Mitchell v. Mathe- 
son, 23 Wash. 723; Engstrom v. Merriam, 25 
Wash. 73; Hobert v. Seattle, 32 Wash. 
330. When special verdict susceptible of 
two constructions, such construction should 
be given as will support the general ver- 
dict: Mercier v. Travelers’ Ins. Co., 24 
Wash. 147; McCorkle v. Mallory, 30 Wash. 
632. A special finding must be irreconcil- 
ably inconsistent with the general verdict 
to warrant setting the latter aside: Gaudie 
v. Northern Lumber Co., 34 Wash. 34; 
Byrne v. Funk, 38 Wash. 506; Abby v. 
Wood, 43 Wash, 379. 

While ordinarily special findings con- 
trol a general verdict when inconsistent 
with it, a finding which involves the ex- 
pression of an opinion upon a legal propo- 


[L. ’54, p. 167, $201; Cd. ’81, § 243; 2 H. C., § 376.] 


sition will not be allowed to control the 
fact found by a general verdict or be held 
to vitiate it: Silsby v. Frost, 3 W. T. 388. 

Answering an interrogatory “doubtful” 
may be equivalent to a negative finding: 
See Norman v. Hopper, 38 Wash. 415. 
An answer to a special interrogatory, to 
the effect that plaintiff had not “walked 
around” a manhole three or four times and 
did not know of its location, is proper 
where it simply appeared that she had 
passed by and knew of its general loca- 
tion, and the same is not inconsistent with 
a general verdict for plaintiff: Perry v. 
Centralia, 50 Wash. 670. 

In an action by a trespasser for per- 
sonal injuries sustained in being put off 
a moving freight train, a special verdict 
finding that the brakeman did not strike 
the plaintiff and knock him off the side 
of the car is inconsistent with a general 
verdict for the plaintiff, where there was 
no evidence of any other ground of re- 
covery to sustain the general verdict; and 
it is error to deny defendant’s motion for 
judgment: Crowley v. Northern Pac. R. 
Co., 46 Wash. 85. See, also, Boucher v. O. 
R. & N. Co., 50 Wash. 627; Grant v. Spo- 
kane Traction Co.. 47 Wash. 512. 
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§ 366. (5023.) Jury to Assess Amount of Recovery. 

When a verdict is found for the plaintiff in an action for the recovery of 
money, or for the defendant when a setoff for the recovery of money is estab- 
lished beyond the amount of the plaintiff’s claim as established, the jury shall 
also assess the amount cf the recovery; they may also, under the directión of 
the court, assess the amount of the recovery when the court gives judgment 
for the plaintiff on the pleadings.: [Cf. L. ’54, p. 167, § 202; Cd. ’81, § 244; 
L. ’91, p. 104, §3; 2 H. C., § 377.] 

See infra, § 411, judgment by default, 


Cited in 35 Wash. 480. A verdict for a specified sum, “with 

Where a verdict is returned without as- interest,” is not void for uncertainty, 
sessment of the amount of the recovery, where the action was for money loaned 
but there was no disputed question of fact ata certain date, and both the amount and 
and the amount is known, the court could date were admitted in the answer: Brown 
either direct a verdict or discharge the v. Gillett, 39 Wash. 495. See, also, Lin- 
jury and enter the judgment; Casety Ve coln County v. Brock, 37 Wash. 14. 
Jamison, 35 Wash, 478. 


CHAPTER IV. 
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8 367. (5029.) Findings and Conclusions, How Made. 

Upon the trial of an issue of fact by the court, its decisions shall be given 
in writing and filed with the clerk. In giving the decision, the facts found 
and the conclusions of law shall be separately stated. Judgment upon the de- 
cision shall be entered accordingly. [L. ’54, p. 168, $205; Cd. ’81, $ 246; 2 
H. C., § 379.] 


See Const., Art. IV, § 20, decision of court must be rendered within ninety days. 
See infra, § 399, grounds for new trial. 
See infra, § 402, notice of intention to move for new trial. 


Cited in 1 Wash. 371, 375, 376, 406; 5 judgment thereon is premature and will 
Wash. 185; 8 Wash. 590; 9 Wash. 465; 11 be dismissed: Bartlett v. Reichennecker, 5 
Wash. 459; 12 Wash. 562; 21 Wash. 142; Wash. 369. 

25 Wash. 620; 26 Wash. 455; 21 Wash. The decision of the court is the findin 

: 83 
215; 35 Wash. 66; 40 Wash. 3, 4; 47 Wash. of law and fact, and the judgment must 
47; 49 Wash. 364. be in accordance therewith. The facts 

As to findings of facts and conclusions found and conclusions of law must be sepa- 

i e 2 Remington’s Digest, p. 2277,  rately stated: Willey v. Morrow, 1 W. T. 
99-199. 474, 478. 
The object of this section is for the pro- T i 
: i he findings of fact are deemed a spe- 
serron or aetna WET- a3 ee pap cial verdict and are subject to the same 
Ken, 10 gives tha. Court opportunity -to rules; and that they may be found is a 


lace its views of the law and facts in q : 
hate form, and to the parties the substantial right: Bard v. Kleeb, supra. 


means of an inexpensive review of the They answer to a special verdict, while 
case: Bard v. Kleeb, 1 Wash. 370. the conclusions of law are in the nature 
Findings are necessary in actions at law of a general verdict: Willey v. Morrow, 1 
tried by the court without a jury: Id.; W. T. 474, 479; and the findings being in- 
Kilroy v. Mitchell, 2 Wash. 407; and no consistent with the conclusions, the former 
judgment can be rendered until the find- should control: Id. 
ings have been filed: Sadler v. Nıesz, 5 Findings of fact, either legal or equi- 
Wash. 182. Special findings of fact by table, should cover all the issues, and not 
the court are unnecessary, when its de- merely such as will support the judgment: 
cree is one dismissing the action: Murray Potwin v. Blasher, 9 Wash. 460. 
v. Shoudy, 13 Wash. 33; Noyes v. King Where the findings of fact are not com- 
County, 18 Wash. 417. See, also, Walsh v. mensurate with the issues, or are insufli- 
Bushell, 26 Wash. 576; Wilson v. Aber- cient to sustain the conclusions of law, 
deen, 25 Wash. 615; Knowles v. Rogers, the remedy is by motion in the lower 
27 Wash. 211. court for further findings and not by ap- 
An appeal taken immediately after the peal: Eakin v. MeCraith, 2 W. T. 112; 
filing of findings and before the entry of Slayton v. Felt, 40 Wash, 1. 


dol 
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If the substantial rights of the parties 
are not prejudiced by meager findings the 
judgment will not be disturbed on appeal, 
fullowing the rule of statute in § 307, su- 
pra: Id. Or for failure to make requested 
findings where the result would have been 
the same: See Carstens & Earles v. Hine, 
39 Wash. 498. 


When a jury is waived and trial had by 
the court, the findings may be amended at 
any time before judgment: Calhoun v. 
Gilliland, 2 W. T. 174. Findings and con- 
clusions may be under one cover if sepa- 
rately set forth: See Shepard v. Gove, 26 
Wash, 452; Barnham’s Estate, In re, 41 
Wash. 570. Findings of fact and con- 
clusions of law may be stated upon the 
same page, if segregated, especially in an 
equitable action: Peirce v. Wheeler, 44 
Wash, 326. 

Formal findings of fact are not neces- 
sary for a review of an order allowing 
or disallowing exceptions to the final ac- 
counting of an administrator: Horton v. 
Barto, 17 Wash. 675. Unless exception 
noted, objections to form are waived: 
Ach v. Carter, 21 Wash. 140. 

Where findings are made by the lower 
court and immediately thereafter judg- 
ment is entered, the opposite party is 
given no opportunity to move for a new 
trial; and hence the findings may be re- 
viewed on direct appeal: Kennedy v. Der- 
rickson, 5 Wash. 289. 

The fact that the court rendered judg- 
ment immediately upon the filing of the 
findings of fact cannot be raised on ap- 
peal: Main v. Johnson, 7 Wash. 321. 

A conclusion of law that plaintiff is en- 
titled to judgment as praved for in com- 
plaint is sufficient, when based upon find- 
ings of fact made by the court upon issues 
which are not complicated: Gaffney v. Me- 
grath, 11 Wash. 456; see this case for find- 
ings in an action of unlawful detainer 
held sufficient. 

A recital in the court’s order “that there 
is not sufficient evidence to support the 
allegations of plaintiff's complaint, and 
that defendant’s allegations are true,” is 
not a finding of fact: King Co. v. Hill, 1 
Wash. 404. 

The recital in a judgment that “the 
conrt finds the matters and things set 
forth in the complaint are true,” is not a 
sufficient finding of facts, particularly 
when the reply admits that one of the 
allegations of the complaint is untrue: 
Bard v. Kleeb, supra. 

It is not an abuse of the diserctionary 
powers of a trial court to reopen a case 
after its submission and receive further 
testimony, when due notice is given to the 
complaining party: Rogers v. Miller, 15 
Wash. 82. 

As to necessity of findings of fact, see 1 
Remington's Digest, p. 124, $ 162. 

In actions at law: Kilroy v. Mitchell, 
2 Wash. 407; Enos v. Wileox, 3 Wash. 
14; Wintermute v. Carner, 8 Wash. 585; 


Jo 


ISSUES, TRIAL AND JUDGMENT. 


2 


[Tite 111 


Knowles v. Rogers, 27 Wash. 211; White 
Crest Canning Co. v. Sims, 30 Wash. 374; 
Slyfield v. Willard, 43 Wash. 179. 

Otherwise in equity: See Bard v. Klecb, 
1 Wash. 370; Kilroy v. Mitchell, 2 Wash. 
407; King County v. Hill, 1 Wash. 404; 
Sadler v. Niesz, 5 Wash. 182; Potwin v. 
Blasher, 9 Wash. 460; Wilson v. Aber- 
deen, 25 Wash. 614. 

Upon the trial of a cause before a court 
without a jury, testimony offered should 
be liberally received, to avoid the neces- 
sity of a reversal in case of a trial de 
novo on appeal: Degginger v. Martin, 48 
Wash. 1. 

In view of this section, the oral opin- 
ion of the court, delivered at the conclu- 
sion of the testimony, that judgment 
should go for the defendant, does not pre- 
clude the court from afterward deciding 
to enter written findings and a judgment 
in favor of the plaintiff; as until the de- 
cision is made in writing it is under the 
control of the court: Russell v, Schade 
Brewing Co., 49 Wash. 362. 


IN EQUITY CASES.—While the act of 
1893 ($ 381 et seq., infra did not ex- 
pressly make this section applicable to 
equity causes, the implication is strong 
that it should be so applied: Potwin v. 
Blasher, 9 Wash. 460, 465. 

In decisions prior to the laws of 1893, 
findings of fact and conclusions of law 
were held to be proper in a suit in equity, 
but not essential to the validity of the 
judgment: Kilroy v. Mitchell, 2 Wash. 
407; see $ 451 of the Code of 1881, held 
to apply to equitable suits: Id. The rule 
was otherwise, however, in divorce cases: 
$ 996, infra. 

And it was said that this section had 
no application to equitable actions in Win- 
termute v. Carner, 8 Wash. 585. See, 
also, Bard v. Kleeb, 1 Wash. 370; Kilroy 
v. Mitchell, 2 Wash. 407; Enos v. Wilcox, 
3 Wash. 44, 46; explained in Rice v. Ste- 
vens, 9 Wash. 298, 301; White Crest Can- 
ning Co. v. Sims, 30 Wash. 374, 

In the trial of equity causes on appeal, 
the supreme court is not bound by the 
findings of the lower court: Yesler v. 
Hochstettler, 4 Wash. 349, 

Equity causes will not be reviewed on 
the findings alone: Stenger v. Roeder, 3 
Wash. 412. 

In an equity case in which the court 
dismisses the action, it is not error to re- 
fuse to make findings of fact: Bluett v. 
Wilce, 43 Wash. 492. 

ON APPEAL.—On appeal, the written 
opinion of the trial judge, not purporting 
to be a finding of facts, will, on motion, 
be stricken out: King Co. v. Hill, 1 Wash. 
63. 

The failure to include the findings in 
the record on appeal will be fatal to a re- 
view of the judgment: State v. Rohde, 8 
Wash. 362. 

Although findings of fact should be 
made to sustain a judgment, yet an ap- 
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peal will not be dismissed for want there- 
of on motion of the party who should have 
caused them to be made: Greer v. Squire, 
9 Wash. 359. 

The party aggrieved must except to find- 
ings in order to raise any question there- 
on in the appellate court, under §§ 382, 
383, 387, 1736, infra: Rice v. Stevens, supra. 

The findings of the lower court will not 
be disturbed where the testimony is con- 
flicting, and there is evidence to support 
the findings: Drown v. Ingels, 3 Wash. 424, 

A finding of fact will be upheld by the 
appellate court so long as there is evi- 
_ dence tending to support it, although from 

the evidence the appellate court would 
make a different finding were the ques- 
tion presented to it as to the lower court: 


§ 368. 
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Baker v. McAllister, 2 W. T. 48. See, also, 
Shelton Logging Co. v. Gosser, 26 Wash. 
120. 

Unless a finding is so clearly unfounded 
as to warrant its being set aside if made 
by a jury, it should not be disturbed on 
appeal. It stands as a special verdict and 
must be so treated: Reynolds v. Dexter 
Horton € Co., 2 Wash. 185; Fisher v. Quig- 
ley, 2 Wash. 327; Kilroy v. Mitchell, 2 
Wash. 407. 

If it appears from the findings of fact 
that, although incompetent and immaterial 
testimony had been admitted, they were 
not based thereon, the error is not preju- 
dicial: Merchants’ Nat, Bank v. Peet, 9 
Wash. 237, 


(5030.) Order of Proceedings—Findings Deemed Verdict. 


The order of proceedings on a trial by the court shall be the same as pro- 


vided in trials by jury. The finding of the court upon the facts shall be 
deemed a verdict, and may be set aside in the same manner and for the same 
reason, as far as applicable, and a new trial granted. [L. *69, p. 60, $ 251; 
Cd. '81, $247; 2 H. C., $ 380.] 


See notes to last section, 
See infra, $ 399, setting aside findings for insufficiency of evidence. 


Cited in 2 Wash. 190; 20 Wash. 495; 35 1 W. T. 474, 478; Enos v. Wilcox, 3 Wash. 
Wash. 66; 49 Wash. 364. 44; and must be supported by the testi- 
The findings of the court upon the facts mony: Sheehan v. Levy, 1 Wash. 149. 
are deemed a verdict: Willey v. Morrow, 


CHAPTER V. 
TRIAL BY REFEREES. 


8 369. (5033.) Reference by Consent. 

All or any of the issues in the action, whether of fact or law, or both, may 
be referred upon the written consent of the parties; but either party shall have 
the right in an action at law, upon an issue of fact, to demand a trial by jury. 
[Cf. L. ’54, p. 168, $206; Cd. 81, $ 248; 2 H. C., $ 381.] 


See supra, $82, referees defined. 
See supra, $83 et seq., court commissioners. 
See note to next section as to reference without consent. 


Cited in 1 Wash. 405; 16 Wash. 385. 

As to reference and referees, see 2 Rem- 
ington’s Digest, p. 2486, §§ 1-11. 

Disputed questions of fact in an equity 
case cannot be litigated in the supreme 
court on atlidavits. The right practice is 


§ 370. 


for the trial court to refer such matters 
to a referee to take testimony and report 
the same to tue court as provided in the 
ek section: Lammon v., Giles, 3 W. T. 
17. 


(5034.) Reference Without Consent, When. 


When the parties do not consent, the court or judge may, upon the appli- 


cation of either [or of its own motion], direct a reference in all cases formerly 
cognizable in chancery in which reference might be made :— 

1, When the trial of an issue of fact shall require the examination of a long 
account on either side, in which case the referees may be directed to hear and 
decide the whole issue, or to report upon any specific question of fact in- 
volved therein; or 
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2. When the taking of an account shall be necessary for the information of 
the court, before judgment upon an issue of law, or for carrying a Judgment 
or order into effect; or 

3. When a question of fact, other than upon the pleadings, shall arise, upon 
motion or otherwise, in any stage of the action; or 

4. When it is necessary for the information of the court in a special pro- 
ceeding. [L. 54, p. 168, $ 207; Cd. ’81, $ 249; 2 H. C., $ 382.] 


See note to $ 375. . 


$ 371. (5035.) To Whom Reference may be Ordered. 

A reference may be ordered to any person or persons, not exceeding 
three, agreed upon by the parties. If the parties do not agree, the court or 
judge may appoint one or more, not exceeding three. [L. ’54, p. 168, $ 208; 
L. ’69, p. 61, $ 254; Cd. ’81, $ 250; 2 H. C., § 383.] 


§ 372. (5036.) Qualifications of Referees. 
When the appointment of referees is made by the court or judge, each 
referee shall be,— 
1. Qualified as a juror as provided by statute; 
2. Competent as juror between the parties; 
3. A duly admitted and practicing attorney. 
"81, $ 251; 2 H. C., $ 384.] 


See supra, $$ 94, 97, 324 et seq., qualifications and competency of jurors, 


§ 373. (5037.) Challenges to Referees. 

When the referees are chosen by the court, each party shall have the 
same right of challenge as to such referees, which shall be made and deter- 
mined in the same manner and with like effect as in the formation of juries, 
except that neither party shall be entitled to a peremptory challenge, [L. 
"69, p. 61, $ 256; Cd. ’81, $ 252; 2 H. C., $ 385.] 


See supra, § 324 et seq., challenges to jurors, 


$ 374. (5038.) Trial by Referees. 

Subject to the limitations and directions prescribed in the order of refer- 
ence, the trial by referees shall be conducted in the same manner as a trial by 
the court. They shall have the same power to grant adjournments, admin- 
ister oaths, preserve order, punish all violations thereof upon such trial, com- 
pel the attendance of witnesses, and to punish them for nonattendance or re- 
fusal to be sworn or testify, as is possessed by the court. [Cf. L. ’54, p. 169, 
§ 210; L. ’69, p. 62, $ 257; Cd. ’81, $ 253; 2 H. C., $ 386.] Ä 


[L. '54, p. 169, $ 209; Cd. 


See 2 Remington's Digest, p. 2486, $$ 4, 


If a jnry has been waived in an action, 
and trial had before a referee, the waiver 
holds good for a retrial of the cause after 
reversal on appeal: Park v. Mighell, 7 
Wash. 304, 

If a cause has been referred to a referee 
to take proofs and report the same to the 


$ 375. 


court, the refusal of the referee to grant a 
request for an adjournment, which was not 
objected to at the time, nor upon the trial 
before the court subsequently upon the re- 
port of the referee, cannot be raised as 
ground of error for the first time on ap- 
peal: Tacoma Grocery Co. v. Jraham, 8 
Wash. 263. 


(5039.) Referee's Report shall Contain What. 


The report of the referees shall state the facts found, and when the or- 
der of reference includes an issue of law, it shall state the conclusions of law 


dot 
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separately from the facts. The referees shall file with their report the evi- 
dence received upon the trial. If evidence offered by either party shall not be 
admitted on the trial, and the party offering the same except to the decision 
rejecting such evidence at the time, the exceptions shall be noted by the 
referees, and they shall take and receive such testimony and file it with the 
report. Whatever judgment the court may give upon the report, it shall, 
when it appears that such evidence was frivolous and inadmissible, require the 


party at whose instance it was taken and reported to pay all costs and dis- 


bursements thereby incurred. [Cf. 
Cd. ’81, $ 254; 2 H. C., $ 387.] 


L. ’54, p. 169, $ 210; L. ’69, p. 62, $ 258; 


See infra, § 377, judgment on report of referee. 


See notes to § 370, supra. 


Cited in 3 Wash. 471; 7 Wash. 123. 

As to report and findings of referees, 
see 2 Remington’s Digest, p. 2486, §§ 7-11. 

Where an action at law is tried before 
a referee, charged to find facts and law, 
he should find the facts in detail; and, in 
ease of a counterclaim, he should state 
clearly the items allowed for and against 
each party: Park v. Mighell, 3 Wash. 737. 

A court commissioner may, on the order 
of the court, after filing his report in a 
cause, make supplemental report concern- 
ing stipulations entered into between the 
parties before him: Wheeler, Osgood & Co. 
v. Ralph, 4 Wash, 617. 

If a case has been reversed on appeal 
on the ground that it was tried before 
referee and no findings of fact had been 
made by him, and had been remanded 
upon an order that the cause be heard 
by the same referee upon the testimony 
already taken, he is not disqualified by 
reason of his proceedings in the former 


§ 376. 


trial from making his findings of fact upon 
the testimony previously taken: Park v. 
Mighell, 7 Wash. 304, 

The stenographer’s longhand notes of 
the testimony taken before the referee in 
an action at law, and attached to and 
made a part of the referee’s report, are 
sufficient on appeal: Bash v. Culver Gold 
M. Co., 7 Wash. 122; see Healy v. Seward, 
5 Wash. 319. 

Under the appeal act of 1890, deposi- 
tions taken by a referee in an equity case 
will not be considered by the supreme 
court, unless settled by a statement of 
facts and certified by the court or judge 
trying the cause: Likens v. Cain, 4 Wash. 
307. : 

Where the referee employs a stenog- 
rapher and typewriter in taking testimony, 
his fees cannot be increased to more than 
twenty cents per folio for writing testi- 
mony, under $ 483, infra: Polk v. Migholi, 
3 Wash. 737. 


(5040.) Filing Report and Proceedings Thereon. 


The report shall be filed with the clerk. Either party may, within such 


time as may be prescribed by the rules of the court, or by special order, move 
to set the same aside, or for judgment thereon, or such order or proceeding 
as the nature of the case may require. [Cf. L. *69, p. 62, $ 259; Cd. ’81, $ 255; 
2 H. C., $ 388.] 


§ 377. (5041.) Judgment on Referee's Report. 

The court may affirm or set aside the report, either in whole or in part. 
If it affirms the report, it shall give Judgment accordingly. If the report 
be set aside, either in whole or in part, the court may make another order of 
reference, as to all or so much of the report as is set aside, to the original 
referees or others, or it may find the facts and determine the law itself and 
give judgment accordingly. Upon a motion to set aside a report, the con- 
clusions thereof shall be deemed and considered as the verdict of the jury. 
[L. ’69, p. 62, $ 260; Cd. ’81, $ 256; 2 H. C., $ 389.] 

Sce infra, $ 483, fees of referee, 


Cited in 1 Wash. 405, 407; 2 Wash. 341; 


Findings of fact made by a referee in 
5 Wash. 731. 


an equity cause may be set aside and 
The court may affirm or set aside the others made by the court, they being 


referee's report: King Co. v. Hill, 1 Wash. merely advisory: Pratsch v. Aberdeen 
404, Packing Co., 7 Wash, 346; Horr v. Aber- 
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deen Packing Co., 7 Wash. 354; Fairhaven 
L. Co. v. Jordan, 5 Wash. 729. 


Where the court sets aside the referee’s 
report, and orders the cause to be retried 
before it, the admission of evidence on 
such retrial which adds nothing material 
to plaintiff’s case is not prejudicial error: 
Fairhaven L. Co. v. Jordan, supra. 

The appellate court will assume, in the 
absence of the evidence, that the facts 
found by the referee are true, and that 
they were warranted by the evidence: 
Ferry v. King Co., 2 Wash. 337. 
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If a cause has been referred, and the 
record shows that the issues were settled 
before testimony was taken, and it does 
not appear that the findings were re- 
ported prior to completion of testimony, 
objection that the cause was referred be- 
fore the issues were made up, and that 
the facts were found and reported before 
testimony was taken will be disregarded 
on appeal: Wheeler Osgood & Co. v. Ralph, 
4 Wash. 617. 


CHAPTER VI. 
AGREED CASES. 


§ 378. 


(5044.) Submission of Controversies Without Action. 


Parties to a question in difference which might be the subject of a civil 
action may, without action, agree upon a case containing the facts upon which 
the controversy depends, and present a submission of the same to any court 


which would have jurisdiction if an action had been brought. 


But it must 


appear by affidavit that the controversy is real, and the proceedings in good 


faith to determine the rights of the parties. 


The court shall thereupon hear 


and determine the case and render judgment thereon as if an action were 


pending. 


[L. *69, p. 73, $ 300; Cd. ’81, $ 298; 2 H. C., $ 421.] 


See infra, $ 431, manner of taking and entering judgments. 


Cited in 33 Wash. 540. 
When a case is tried upon an agreed 
statement of facts, respondents cannot 


§ 379. 


avoid any relief to which the agreed facts 
show the appellant entitled: Northern Pa- 


cific Ry. Co. v. Miller, 20 Wash. 21. 
(5045.) Judgment as in Other Cases. 


Judgment shall be entered in the judgment-book as in other cases, but 


without costs for any proceedings prior to the trial. 


The case, the submis- 


sion, and a copy of the judgment shall constitute the judgment-roll. [L. 
'69, p. 74, $ 301; Cd. '81, $ 299; 2 H. C., $ 422.] 


See infra, $ 431 et seq., manner of taking and entering judgments, 


$ 380. 


(5046.) Judgments Enforced as in Other Cases, 


The judgment may be enforced in the same manner as if it had been ren- 


dered in an action, and shall be in the same manner subject to appeal. 


[L. 


69, p. 74, $ 302; Cd. ’81, $ 300; 2 H. C., $ 423.] 


See infra, §§ 510-519, exemptions. 


CHAPTER VIL 
EXCEPTIONS, 


§ 381. (5050.) Definition. 


An exception is a claim of error in a ruling or decision of a court, judge 
or other tribunal, or officer exercising judicial functions, made in the course 


of an action or proceeding or after Judgment therein. 


[L. 93, p. 111, § 1] 


See infra, $$ 2186, 2224, exceptions in criminal cases. 


See infra, Title XI, “Appeals.” 


For former laws on the subject of this chapter, see L. '54, p. 169, $$ 211-214; L. ’77, 
$$ 261-267; Cd. ’S1, $8 257-203; L. ’85, pp. 70-73, §§ 1-8; L. ’90, p. 333; L. '91, p. 348, 


$$ 25-27; 2 H. C., $$ 390-398, 
Cited in 3 Wash. 122; 7 Wash. 362, 363; 
9 Wash. 299, 465, 573; 10 Wash. 154, 165; 


11 Wash, 336, 410; 12 Wash, 26, 68, 336; 
23 Wash. 615, | 
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§ 382. (5051.) When to be Taken. 


EXCEPTIONS, 


§ 382 


It shall not be necessary or proper to take or enter an exception to any 
ruling or decision mentioned in the last section which is embodied in a writ- 


ten judgment, order or journal entry in the cause. 


But this section shall not 


apply to the report of a referee or commissioner, or to findings of fact or 
conclusions of law in a report or decision of a referee or commissioner, or in 
a decision of a court or judge upon a cause or part of a cause, either legal 


or equitable, tried without a jury. 
Cited in 13 Wash. 202; 29 Wash. 43; 


32 Wash. 452; 34 Wash. 584; 39 Wash. 49; 


50 Wash. 697. 


The evidence in an equity case or in an 
action tried by the court without a jury 
will not be reviewed on appeal, when no 
exceptions were taken to the findings of 
the court, nor other or different findings 
requested: Forest v. Gilchrist, 14 Wash. 4, 
and cases cited; Irwin v. Water Co., 12 
Wash. 112; Brick Co. v. Adler, 12 Wash. 


24; Montesano v. Blair, 12 Wash. 188; ` 


Rice v. Stevens, 9 Wash. 298; McKee v. 
Whitworth, 15 Wash. 536. 


Under this section it is not necessary 
to take any exception to a judgment: See 
1 Remington’s Digest, p. 122, § 151: 
Woodhurst v. Cramer, 29 Wash. 40; Dore- 
mus v. Root, 23 Wash. 710; Murray v. 
Shoudy, 13 Wash. 33; McAllister v. Me- 
Allister, 28 Wash. 613; Spencer v. Com- 
mercial Co., 36 Wash. 374. 

But an exception to judgment for want 
of findings must be called to attention 
of court below: See Walsh v. Bushell, 26 
Wash. 576. 

Refusing to allow the filing of a sup- 
plemental complaint is reviewable without 
exception: See Burnett v. Ewing. 39 Wash. 
45. 

Objection to judgment for costs against 
plaintiff’s sureties on a cost bond, upon 
dismissal of an action of ejectment, may 
be first made on appeal without moving 
below to retax the costs, as no excep- 
tions to a judgment are necessary: Hamil- 
ton v. Witner, 50 Wash. 689. 

As to necessity for exceptions to deci- 
sion or findings In general, see 1 Reming- 
ton’s Digest, pp. 119, 120, § 145; Rice v. 
Stevens, 9 Wash. 298; Montesano v. Blair, 


12 Wash. 188; Murray v. Okanogan Live- 


stock ete. Co., 12 Wash. 259; Stoddard v. 
Seattle Nat. Bank, 12 Wash. 658; Forrest 
v. Gilchrist, 14 Wash. 4; Hill v. Lowman, 
15 Wash. 503; McKee v. Whitworth, 15 
Wash. 536; Philadelphia Mortgage etc. Co. 
v. New Whatcom, 19 Wash. 225; Cole v. 
Price, 22 Wash. 18; Cedar Canyon Con, 
Min. Co. v. Yarwood, 27 Wash. 271; High 
v. Emerson, 23 Wash. 103; Reilly v. An- 
derson, 33 Wash. 58; Carstens v. Alaska 
Steamship Co., 39 Wash. 229; Corbett v. 


Civil Service Com. of Seattle, 33 Wash.. 


190; Adams v. Casey, 39 Wash. 37; Shaw 
v. Benesh, 37 Wash. 457; Poor v. Cudihee, 
37 Wash. 609; Smith v. Glenn, 40 Wash. 
262. 
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Exceptions to findings are unnecessary 
where proper and timely exceptions are 
taken to findings proposed by appellaht 
and refused by the court: Home Sav. etc. 
Assn. v. Burton, 20 Wash. 688, 


Exceptions to a cost bill cannot be re- 
viewed where the evidence on the hear- 
ing was not brought up by a bill of ex- 
ceptions or statements of facts, and coun- 
sel do not agree as to what matters were 
considered by the court: Ames v. Farmers 
and Mechanics’ Bank, 48 Wash. 328. 


Where no exceptions are taken to find- 
ings of fact in an equitable action, and 
the findings support the conclusions and 
the judgment, the findings cannot be re- 
viewed, and the statement of facts will be 
struck out on motion and the judgment 
affirmed: Hoeschler v. Bascom, 44 Wash. 
673. 

Errors committed upon an inquisition of 
lunacy cannot be reviewed where no ex- 
ceptions were taken: State ex rel. Mack- 
intosh v. Superior Court, 45 Wash. 248. 

Where no exceptions are taken to find- 
ings of fact, the evidence cannot be re- 
viewed: Bvbee v. Bybee, 45 Wash. 187; 
Pierce v. Pettit, 46 Wash. 668; Lauridsen 
v. Lewis, 50 Wash. 605. 

Necessity of exceptions to review errors 
of law: See 1 Remington’s Digest, p. 120, 
$ 146; Washington Brick etc. Mfg. Co. v. 
Adler, 12 Wash. 24; McPherson v. Smith, 
14 Wash. 226; Schlotfeldt v. Bull, 18 
Wash. 64; Lewis v. McDougall, 19 Wash. 
388; Schlotfeldt v. Bull, 17 Wash. 6; 
Rowe v. Whatcom County R. & Light Co., 
44 Wash. 658. 

Where no exceptions are taken to the 
findings, the only question is whether the 
findings support the conclusions and judg- 
ment: Hannegan v. Roth, 12 Wash. 65; 
Willamette Casket Co. v. Cross Under- 
taking Co., 12 Wash. 190; Moyer v. Van 
de Vanter, 12 Wash. 377; Griswold v. 
Case, 13 Wash. 623; Carstens & Earles v. 
Leidigh ete. Lumber Co., 18 Wash. 450; 
Brown v. Kern, 21 Wash. 211; In re 
Clifford, 37 Wash. 460. 

Error cannot be assigned upon the ex- 
clusion of evidence the materiality of 
which does not appear from the questions, 
unless the party informs the court what 
he expected to prove thereby so that the 
court could determine its materiality: 
Chlopeck v. Chlopeck, 47 Wash. 256. In 
the absence of exceptions to the findings 
they are conclusive, and the evidence can- 
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not be reviewed: Ferdig v. Simpson, 47 
Wash. 475; Mantle v. Dabney, 47 Wash. 
394. 

The findings of a trial judge who heard 
all the witnesses, will not be disturbed on 
appeal where the evidence is conflicting, 
and there is unquestionable testimony to 
support the findings: Coates v. Teabo, 44 
Wash. 271; Carr v. Cohn, 44 Wash. 586; 
Sorrill v. MeGougan, 44 Wash. 558. 

If there is no contention as to findings, 
or judgment is on the pleadings, no ex- 
ception is necessary: See Cathcart v. Bry- 
ant, 28 Wash. 31; Payette v. Ferrier, 31 
Wash. 43. 

Exception to sufficiency of pleadings not 
necessary when question previously raised: 
See Travis v. Ward, 2 Wash. 3u; Cook v. 
Tibbals, 12 Wash. 207; Fremont Milling 
Co. v. Denny, 12 Wash. 251; State ex rel. 
Swerdfiger v. Whitney, 12 Wash, 420; 
Jackson v. McAuley, 13 Wash. 298; Arey 
v. Arey, 22 Wash. 261; Hathaway v. Mc- 
Donald, 27 Wash. 659. 

As to striking statement for failure to 
except, see 1 Remington’s Digest, p. 120, 
§ 147; Peters v. Lewis, 33 Wash. 617; Hor- 
rell v. California-Oregon etc. Assn., 40 
Wash. 531; Lilly v. Eklund, 37 Wash. 532; 
Bringgold v. Bringgold, 40 Wash. 121; 
Smith v. Glenn, 40 Wash. 262; Crowe & 
Co. v. Brandt, 50 Wash. 499. 

As to necessity for exceptions to con- 
clusions of law, see 1 Remington’s Digest, 
p. 120, & 148: Woodhurst v. Cramer, 29 
Wash. 40; Robins v. Paulson, 30 Wash. 
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459; Adams v. Washington ete. Co., 38 
Wash. 243; First Nat. Bank v. Coles, 40 
Wash. 528; Gerhard v. Worrell, 20 Wash. 
492. 

As to necessity of objections in criminal 
cases, sce 1 Remington’s Digest, pp. 838- 
840, $8 384-392, 

Objections to evidence: See State v. Mel- 
vern, 32 Wash. 7. 

Objections to indictment or information: 
See State v. Rogun, 18 Wash. 43; State v. 
Anderson. 20 Wash. 193. 

Objections to proceedings at trial: See 
State v. Straub, 16 Wash. 111; State v. 
Gates, 28 Wash. 689. 

Objections to rulings on evidence: See 
State v. Craemer, 12 Wash. 217; State v. 
Hyde, 22 Wash. 551. 

Objections to arguments and conduct 
of counsel, and to form of verdict: See 
State v. Regan, 8 Wash. 506; State v. Mc- 
Cann, 16 Wash. 249; State v. Fenton, 30 
Wash, 325; State v. Bailey, 31 Wash. 89; 
State v. Snider, 32 Wash. 299. 

Necessity of exceptions in criminal 
cases: See 1 Remington’s Digest, p. 839, 
§ 391; Smith v. United States, 1 W. T. 
262; Freidrich v. Territory, 2 Wash. 358; 
State v. Williams, 13 Wash. 335; State 
v. Carter, 15 Wash. 121; State v. Crotts, 
22 Wash. 245. 

A general exception to an instruction 
in a criminal case containing several prop- 
ositions is insufficient if the instruction 
is in part coriect: State v. Gohl, 46 Wash. 
408. 


(5052.) Manner of Taking in Cases Tried by Court. 


Exceptions to the report of a referee or commissioner, or to findings of 


fact or conclusions of law in a report or decision of a referee or commissioner, 
or in a decision of a court or Judge upon a cause or part of a cause, either 
legal or equitable, tried without a jury, may be taken by any party, either by 
stating to the judge, referee or commissioner when the report or decision is 
signed, that such party excepts to the same, specifying the part or parts ex- 
cepted to (whereupon the judge, referee or commissioner, shall note the ex- 
ceptions in the margin or at the foot of the report or decision) ; or by filing 
like written exceptions within five days after the filing of the report or de- 
cision, or, where the report or decisien is signed subsequently to the hearing 
and in the absence of the party excepting. within five days after the service 
on such party of a copy of such report or decision or of written notice of the 
filing thereof. [L. ’93, p. 112, § 3.] 


Cited in 9 Wash. 466; 12 Wash. 26, 68, 
113; 15 Wash. 137; 16 Wash. 337; 17 
Wash. 291; 23 Wash. 260; 26 Wash. 8; 
27 Wash. 695; 29 Wash. 20; 31 Wash. 
174; 33 Wash. 60; 34 Wash. 584; 40 Wash. 
123. 

As to time and manner of taking ex- 
ceptions, see 1 Remington's Digest, p. 122, 
$ 151%. 

Where exceptions to findings of fact 
and conclusions of law are not taken 
within five days after their filing, they 
are insufiicient to secure a review in the 
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appellate court of the evidence upon which 
they are based: National Bank v. Vınegar 
Works, 15 Wash. 126, 

The eourt has no power to extend the 
time for taking exceptions to findings of 
fact and conclusions of law: Id. 

Under this section, written exceptions to 
findings must be filed within five days 
after notice of the decision: Rice v. Ste- 
vens, 9 Wash. 298; Irwin v. Olympia Wa- 
terworks, 12 Wash. 12; Ballard v. First 
Nat. Bank, 13 Wash. 670. When notice 
of the filing of findings not served, ex- 
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ceptions must be taken within five days 
after acquiring notice in any way: Irwin 
v. Olympia Waterworks, 12 Wash. 112; 
Fisher v. Kirschberg, 17 Wash. 290; Mann 
v. Provident Life ete. Co., 42 Wash. 581; 
Kinkade v. Witherop, 29 Wash. 10. See 
Brooks v. James, 18 Wash. 335. 

An order striking exceptions to findings 
is proper where the record sustains its 
recitals that the exceptions were not filed 
Within five days after service of a copy: 
Fulton v. Methow Trading Co., 45 Wash. 
136. 

Exception, not taken in time, will not 
be noticed: See Home Sav. etc. Assn, V. 
Burton, 20 Wash. 688. 

Error cannot be assigned in the failure 
of the court to make findings of fact 
and conclusions of law in mandamus pro- 
ceedings, where no request therefor was 
made below: State ex rel. Lıcoria v, Cor- 
giat, 50 Wash. 95. 

As to form and sufficiency of exceptions 
to findings, see 1 Remington’s Digest, p. 
121, § 149; Ach v. Carter, 21 Wash. 140; 
Bignold v. Carr, 24 Wash. 413; Young v. 
Borzone, 26 Wash. 4; Burrows v. Kinsley, 
27 Wash. 694; Ranahan v. Gibbons, 23 
Wash. 255; Fremont Milling Go. v. Denny, 
12 Wash. 251; Robins v. Paulson, 30 Wash. 
459; Humphries v. Sorenson, 33 Wash. 563; 
Bank v. Doherty, 42 Wash. 317. 

Sufficiency of general exceptions to find- 
ao See 1 Remington’s Digest, p. 121, 

150. 

A general exception to the several find- 
ings of fact is insufficient to bring up for 


$ 384. (5053.) 


EXCEPTIONS. 


§ 384 


Teview any question upon the evidence: 
Hannegan v. Roth, 12 Wash. 65; Cook v. 
Tibbals, 12 Wash. 207; Moyer v. Van De 
Vanter, 12 Wash. 377; Schoonover v. Con- 
don, 12 Wash. 475; Irwin v. Olympia Wa- 
terworks, 12 Wash. 112; Ballard v. Keane, 
13 Wash. 201; Payette v. Willis, 23 Wash. 
299; Woodhurst v. Cramer, 29 Wash. 40. 

Unless all the findings are erroneous: 
Washington Liquor Co. v. Northwest Live- 
stock Co., 18 Wash. 71; Brown v. Coey, 
12 Wash. 659 (mem.); Neeley v. Demo- 
cratic Pub. Co., 12 Wash. 659; Peters v. 
Lewis, 33 Wash. 617; Lilly v. Eklund, 37 
Wash. 532. 

A general exception to findings of facts 
is insufficient to secure a review of the 
evidence: Smith v. Glenn, 40 Wash. 262; 
Horrell v. California-Oregon ete. Assn., 40 
Wash. 531; Mason v. McLean, 6 Wash. 
31; Bringgold v. Bringgold, 40 Wash, 121; 
Spaulding v. Burke, 33 Wash. 679. One 
general exception to all findings of fact 
made or refused is insufficient to secure 
a review of the evidence; and in such 
case the statement will be struck out 
when no error is assigned on the exclu- 
sion of evidence, and the judgment 
affirmed if supported by the findings: 
Pederson v. Ullrich, 50 Wash. 211; Peters 
v. Lewis, 33 Wash. 617. 

One general exception to the refusal 
of proposed findings of fact and conclu- 
sions of law is insufficient to secure a 
review of the findings made: Crowe & 
Co. v. Brandt, 50 Wash. 499. 


Manner of Taking in Jury Cases. 


Exceptions to a charge to a jury, or to a refusal to give as a part of such 


charge instructions requested in writing, may be taken by any party by stat- 
ing to the court, after the Jury shall have retired to consider of their verdict, 
and, if practicable, before the verdict has been returned, that such party 
excepts to the same, specifying by numbers of paragraphs or otherwise the 
parts of the charge excepted to, and the requested instructions the refusal 
to give which is excepted to; whereupon the judge shall note the exceptions 
in the minutes of the trial, or cause the stenographer (if one is in attendance) 
so to note the same. [L. ’93, p. 112, § 4.] 


Exceptions to instructions may be taken at any time before the hearing of a motion 


for a new trial: See supra, § 339. 


Cited in 9 Wash. 7; 15 Wash. 244, 260; 
29 Wash. 473; 37 Wash. 580, 

Instructions, and failure or refusal to 
give instructions: See 1 Remington's Di- 
gest, p. 118, $ 142; Smith v. United 
States, 1 W. T. 262; Brown v. Forest, 1 
W. T. 201; Seattle Land Co. v. Day, 2 
Wash. 451; Blumberg v. Menear, 1 W.T. 
141; Johnson v. Tacoma Cedar Lumber Co., 
3 Wash. 722; Blumenthal v. Pacific Meat 
Co., 12 Wash. 331; State v. Williams, 13 
Wash. 335; Pepperall v. City Transit Co., 
15 Wash. 176; Anderson v. Cruthers, 18 
Wash. 520; State v. McGilvery, 20 Wash. 
24U; State v. Anderson, 20 Wash. 193; Rei- 
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ner v. Crawford, 23 Wash. 669; Dodds v. 
Gregson, 35 Wash. 402; Hawkins v. Casey, 
38 Wash, 625; Duteau v. Seattle Elec. Co., 
45 Wash. 418; Austin v. Bellingham, 45 
Wash. 460. 

Where exceptions were dictated to the 
stenographer by an attorney in his place 
at the attorney’s table, with the presiding 
judge upon the bench, it cannot be ob- 
jected that the judge could not hear the 
exceptions, since it was his duty to do so: 
Ongaro v. Twohv, 49 Wash. 93. 

Manner of taking and entering excep- 
tions: See 2 Remington’s Digest, p. 2766, 
§§ 107, 1US; McDonough v. G. N. Ry. Co. 


§§ 385-387 


15 Wash. 244; Miller v. Vermurie, 7 Wash. 
386; State v. Coella, 8 Wash. 512. .See, 
un: Goetzinger v. Rosenfeld, 16 Wash. 

As to sufficieney of general exceptions 
to instructions, see 1 Remington’s Digest, 
p. 118, $ 143; Sexton v. School Dist. No. 
34, 9 Wash. 5; Bell v. Washington Cedar 
Shingle Co., 5 Wash. 27; Meeker v. Gar- 
della, 1 Wash. 139; Cunningham v. Seattle 
El. R. Co., 3 Wash. 471; Maling v. Crum- 
mey, 5 Wash. 222; MeDonough v. Great 
Northern R. Co., 15 Wash, 244; State v. 
Katon, 47 Wash. 1; Rowe v. Whatcom 
Co. R. & Light Co., 44 Wash. 658; Allend 
v. Spokane Falls etc. R. Co., 21 Wash. 324; 
Rush v. Spokane Falls ete. R. Co., 23 
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Wash. 379; Dow v. Dempsey, 21 Wash. 86. 
See, also, 2 Remington’s Digest, p. 2766, § 
109, and cases cited. 

As to specifie exceptions to instructions, 
see 1 Remington’s Digest, p. 119, § 144; 
State v. Robinson, 12 Wash. 491; Patchen 
v. Parke & Lacy Mach, Co., 6 Wash. 486; 
Sweeney v. Pacific Coast Elevator Co., 14 
Wash. 562; Edmunds v. Black, 15 Wash. 
73; Rush v. Spokane Falls ete. R. Co., 23 
Wash. 501. 

In the absence of a bill of exceptions 
or statement of facts showing all the in- 
structions, and of any exceptions to the 
instructions given, error: in instructions 
cannot be reviewed: State v. Rourk, 44 
Wash, 464, 


Wash. 501; Gallamore v. Olympia, 34 


§ 385. (5054.) How Entered in Minutes. 

Exceptions to any ruling upon an objection to the admission of evidence, 
offered in the course of a trial or hearing, need not be formally taken, but ‘the 
question put or other offer of evidence, together with the objection thereto 
and the ruling thereon, shall be entered by the court, judge, referee or com- 
missioner (or by the stenographer, if one is in attendance) in the minutes of 
the trial or hearing, and such entry shall import an exception by the party 
against whom the ruling was made. [L. ’93, p. 112, § 5.] 


Cited in 16 Wash. 354; 52 Wash. 183. and a ruling made on the offer of evidence: 
Under this section an exception is not Nelson v. Western Steam Nav. Co., 52 Wash. 
necessary where an objection is interposed 177, 


§ 386. (5055.) Manner of Taking and Entry. 

Exceptions to any ruling or decision made in the course of a trial or 
hearing, or in the progress of a cause, except those to which it is provided 
in this chapter that no exception need be taken and those to which some other 
mode of exception is in this chapter prescribed, may be taken by any party 
by stating to the court, judge, referee or commissioner making the ruling or 
decision, when the same is made, that such party excepts to the same; where- 
upon such court, judge, referee or commissioner shall note the exception in 
the minutes of the trial, hearing or cause, or shall cause the stenographer (if 
one is in attendance) so to note the same. [L. ’93, p. 113, § 6.] 


Cited in 42 Wash. 328. 


$ 387. (5056.) Review on Appeal. : 

Alleged error in any order, ruling or decision to which it is provided in 
this chapter that no exception need be taken, or in any report, finding of 
fact, conclusion of law, charge, refusal to charge, or other ruling or decision 
which shall have been excepted to by any party as prescribed in this chapter, 
shall be reviewed by the supreme court, upon an appeal taken by the party 
against whom any such ruling or decision was made, or in which he has 
joined, from any other appealable order or from the final judgment in the 
cause, where such error, if found to exist, would materially affect the correct- 
ness of the judgment or order appealed from: Provided, the ruling or deci- 
sion, the alleged error in which is sought to be so reviewed, together with 
the exception thereto, if any, was a matter of record in the cause in the first 
instance, or before the liearing of the appeal has been brought into the ree- 
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ord in the manner prescribed in this chapter. And any such alleged error 
shall also be considered in the court wherein or by a judge whereof the same 
was committed, upon the hearing and decision of a motion for a new trial, a 
motion for judgment notwithstanding a verdict, or a motion to set aside a 
referee’s report or decision, made by a party against whom the ruling or de- 
cision to be reviewed was made, whether the alleged erroneous ruling or deci- 
sion is a part of the record or not, where the alleged error, if found to exist, 
would materially affect the decision of the motion. But no exception to any 
appealable order or to any final judgment shall be necessary or proper in 
order to secure a review of such order or judgment upon direct appeal there- 


from. [L. *93, p. 113, $ 7.] 


See supra, § 339, manner of conducting trial. 


Cited in 8 Wash. 185; 12 Wash. 26, 68; 
31 Wash. 560, 


No statement of facts is necessary on 
appeal when the only matter to be deter- 
mined is whether the lower court ruled 
corréctly upon the questions of law pre- 
sented: Watson v. Sawyer, 12 Wash. 35; 
State v. McQuade, 12 Wash. 554; Howard 
v. Shaw, 10 Wash. 151; Railway Co. v. 
Johnson, 7 Wash. 97. 


Where the only error assigned is the 
judgment of dismissal of a complaint, 
which is substantially the sustaining of 
a demurrer thereto, there is no necessity 
for a bill of exceptions: Long v. Billings, 
7 Wash. 267, 


Where the judgment recites that it was 
rendered upon the pleadings and oral ad- 
missions of the parties in open court, it 
will not be disturbed on appeal where the 
record does not set forth the oral admis- 
sions, the presumption being that the judg- 
ment was sustained by the facts presented 
to the lower court: Byers v. Rothschild, 
11 Wash. 296; Gay v. Havermale, 30 Wash. 
622. 

A verdict will not be disturbed on ap- 
peal if there is sufficient evidence to sup- 
port it upon any theory, where no excep- 
tions were taken to the instructions to the 
jury of the lower court: Blumenthal v. 
Meat Co., 12 Wash, 331. 

Findings of fact and exceptions thereto 
are unnecessary to obtain a review of the 
facts in the case where the trial court 
ordered a judgment of nonsuit: Murray 
v. Shoudy, 13 Wash. 33. 

Exceptions to findings of fact taken 
nearly a year after their filing, and nearly 
three months subsequent to notice of ap- 

eal, will not be considered by the appel- 
ate court: Ballard v. Bank, 13 Wash. 670. 

Where there is no exception to a find- 
ing of the court that a lien notice was 
sufficient, or a refusal by the court to 
find it insufficient, the question of its suffi- 
ciency cannot be raised on appeal, even 
though it was admitted in evidence over 
the appellant’s objection: McPherson v. 
Smith, 14 Wash. 226; Wash. Mfg. Co. v. 
Adler, 12 Wash. 24. 

An erroneous instruction, when not com- 
plaincd of and excepted to, constitutes on 
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- appeal the law of the case, and the record 


will not be examined at the instance of 
the respondent for the purpose of deter- 
mining wherein it is erroneous: Pepperal 
v. transit Co., 15 Wash. 176. 


Errors not raised in the court below can- 
not be urged on appeal: State v. Owens, 
15 Wash. 468. 


NECESSITY OF PRESENTATION 
AND RESERVATION IN LOWER 
COURT OF GROUNDS OF REVIEW.— 
Presentation in general, nature and theory 
of cause: See 1 Remington’s Digest, p. 
108, §§ 108-110; Eakin v. McCraith, 2 W. 
T. 112; Sweeney v. Pacific Elevator Co., 
14 Wash. 562; Moran Bros. Co. v. North- 
ern Pac. R. Co., 19 Wash. 266; Guarantee 
Loan etc. Co. v. Galliher, 12 Wash. 507; 
Gustin v. Jose, 11 Wash, 348; Rose v. 
Pierce County, 25 Wash. 119; Bates v. 
Drake, 28 Wash. 447; Schmidt v. Olympic 
Light etc. Co., 40 Wash. 131; Collins v. 
Fidelity Trust Co., 33 Wash. 136; Morri- 
son v. Steenstra, 45 Wash. 175; Schmidt 
v. Olympia Light etc. Co., 46 Wash. 360. 

As to grounds of defense or opposition 
and objections to jurisdiction, parties, etc., 
see 1 Remington’s Digest, p. 109, §§ 111- 
116. 

Grounds of defense or opposition: See 
Keating v. Pacific Steam Whaling Co., 21 
Wash. 415; Rose v. Pierce County, 25 
Wash. 119; Herrick v. Niesz, 16 Wash. 74; 
Fitzgerald v. School Dist. No. 20, 5 Wash. 
112; Neis v. Farquharson, 9 Wash. 508; 
Peterson v. Dillon, 27 Wash. 78. 

Objections to jurisdiction, parties, etc.: 
Sligh v. Shelton S. W. R. Co., 20 Wash. 16; 
Payson v. Jacobs, 38 Wash. 203; State v. 
Holmes, 12 Wash. 169; State v. King, 12 
Wash. 288; Loos v. Rondema, 10 Wash. 
164. 

When objections to pleadings must be 
made in lower court: See 1 Remington’s 
Digest, p. 110, § 117; Hammock v. Tacoma, 
40 Wash. 539; Jones v. St. Paul M. & M. 
Co., 16 Wash. 25; Bishop v. Averill, 17 
Wash. 209; State ex rel. Sander v. Jones, 
20 Wash. 576; Island County v. Babcock, 
17 Wash. 438; Wanvenstein v. Aberdeen, 
39 Wash. 189; Hardin v. Mullen, 16 Wash. 
647: Herriek v. Niesz, 16 Wash. 74; O'Toole 
v. Faulkner, 29 Wash. 544; Attorney Gen- 
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eral v. Seattle Gas etc. Co., 28 Wash. 488; 
Selby v. Vancouver Waterworks Co., 32 
Wash. 522; Sligh v. Shelton 8. W. R., 20 
Wash. 16; Moran Bros. Co. v. Northern 
Pac. R. Co., 19 Wash. 266; Olsen v. Mans- 
field, 21 Wash. 706; Harris v. Halverson, 
23 Wash. 779; Livingston v. Lovgren, 27 
Wash. 102; Board of Church Erec. Fund 
ete. v. First Presbyterian Church, 19 Wash. 
455; Stein v. Waddell, 37 Wash, "634; Ells- 
worth v. Layton, 37 Wash. 340; Mitchell 
v. Jordan, 36 Wash. 645; Creech v. Aber- 
deen, 44 Wash. 72; Sturtevant v. MeDou- 
gall, 45 Wash. 532. 

As to necessity of presentation of objec- 
tions to answer or reply, see 1 Remington’s 
Digest, p. 112, §§ 118, 119. 

To answer: ilson v. Aberdeen, 25 
Wash. 614; Shephard v. Gove, 26 Wash. 
452; Tibbals v. Mount Olympus Water Co., 
16 Wash. 480; Roberts v. Washington Wa- 
ter Power Co., 19 Wash. 392; Schwede v. 
Hemrich, 29 Wash, 124; Howard v. Hibbs, 
22 Wash. 513; Brown v. Northern Pac. R. 
Co., 44 Wash. 1; Hynes v. Plastino, 45 
Wash. 190; State ex rel. American Free- 
hold-Land Mtg. Co. v. Tanner, 45 Wash. 
348; Johansen v. Mulligan 45 Wash. 529. 

To reply: Asplund v. Mattson, 15 Wash. 
328; Ritchie v. Carpenter, 2 Wash. 512. 

Of objections to mode and conduct of 
trial or hearing: See 2 Remington's Digest, 
p. 112, $ 121 and cases cited. 

See, also, State v. Clem, 49 Wash. 273. 

Necessity of raising objections to evi- 
dence or admission of evidence, in court 
below: See 1 Remington’s Digest, p. 112, 
§§ 122, 123; State v. Webb, 20 Wash. 500; 
Brown v. Gillett, 33 Wash. 264; State v. 
Champoux, 33 Wash. 339; Knapp v. Order 
of Pendo, 36 Wash. 601; Young v. O’Brien, 
36 Wash. 570; Anderson v. Hilker, 38 
Wash. 632; Uren v. Golden Tunnel Min- 
ing Co., 24 Wash. 261; Tıtlow v. Cascade 
Oatmeal Co., 15 Wash. 652; Coleman v. 
Montgomery, 19 Wash. 610; McElroy v. 
Williams, 14 Wash. 627; Washington Mill 
Co. v. Marks, 27 Wash. 170; Tmhoof v. 
Northwestern Lumber Co., 43 Wash. 387; 
Collins v. Fidelity Trust Co., 33 Wash. 
136; Bright v. Hanover Fire Insurance Co., 
48 Wash. 60. 

Necessity of specification of objections 
to evidence in lower court: See 1 Rem- 
ington's Digest, p. 113, $ 124; Kroenert v. 
Falk. 32 Wash. 180; Sackman v. Thomas, 
24 Wash. 660; Anderson v. New York 
Life Ins. Co., 34 Wash. 616; State v. 
Pittam, 32 Wash. 137; Wagner v. Mabrt, 
32 Wash. 542; Dewald v. Ingle, 31 Wash. 
516; State v. Patchen, 37 Wash. 24; State 
v. Nelson, 39 Wash, 221; State v. Poole, 
42 Wash. 192, 

Objections to insufficiency of evidence 
or arguments of counsel: See 1 Reming- 
ton’s Digest, p. 114, $$ 126, 127. Insufü- 
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ciency of evidence: Green v. Finnell, 22 
Wash. 186; Olsen v. Snake River Valley 
R. Co., 22 Wash. 139; Sweeney v. Pac. 
Coast Elevator Co., 14 Wash. 562; Tacoma 
Grocery Co. v. Barlow, 12 Wash. 21; 
Wheeler, Osgood & Co. v. Ralph, 4 Wash. 
617; Dearborn Foundry Co. v. Augustine, 5 
Wash. 67. 

Arguments of counsel: Skagit R. ete. Co. 
v. Cole, 2 Wash. 57; State v. Van Waters, 
36 Wash. 358; Taylor v. Modern Wood- 
men of America, 42 Wash. 304; Jackson v. 
Mercantile Mutual Fire Ins. Co., 45 Wash. 
244. 

Requests and failure to give instruc- 
tions: See 1 Remington’s Digest, p. 115, 

129; Wilson v. Waldron, 12 Wash. 149; 

ow v. Dempsey, 21 Wash. 86; Sproul v. 
Seattle, 17 Wash. 256; Allend v. Spokane 
Falls ete. R. Co., 21 Wash. 324; Rush v. 
Spokane Falls etc. R, Co., 23 Wash. 501; 
Brown v. Porter, 7 Wash. 327; Box v. 
Kelso, 5 Wash. 360; McQuillan v. Seattle, 
13 Wash. 600; but see Mitchell v. Tacoma 
R. etc. Co., 9 Wash, 120. 

Objections to verdict and findings by 
jury and findings by court: See 1 Rem- 
ington’s Digest, p. 115, §§ 130, 131; Raw- 
son v. Ellsworth, 13 Wash, 667; McClellan 
v. Gaston, 18 Wash. 472; State v. Greer, 
11 Wash. 244; Moran Bros. Co. v. Northern 
Pac. R, Co., 19 Wash. 266; Dossett v. 
St. Paul etc. Lumber Co., 28 Wash. 618; 
Wilson v. Aberdeen, 25 Wash. 614; Bank 
of California v. Dyer, 14 Wash. 279; Walsh 
v. Bushell, 26 Wash, 576; Ach v. Carter, 
21 Wash. 140; Miller v. Lake Irr. Co., 33 
Wash, 12. 

Of objections to the judgment: See 1 
Remington’s Digest, p. 116, § 135; Main 
v. Johnson, 7 Wash. 321; Kinkade v. 
Witherop, 29 Wash. 10; Belles v. Carroll, 
6 Wash. 131; Grantnam v. Gilson, 41 Wash. 

25; State ex rel. Hennessy v. Huston, 32 
Wash. 154; Wilcox v. Smith, 38 Wash. 
585; Hubenthal v, Spokane etc. R. Co., 43 
Wash. 677; Jenkins v. Powe, 19 Wash. 113; 
Bringgold v. Spokane, 19 Wash. 333, 

As to necessity of motion for new trial, 
see 1 Remington’s Digest, pp. 123, 124, 88 
153-161; Jones v. Jenkins, 3 Wash. 17; 
Burns v. Commencement Bay Land & Im- 
provement Co., 4 Wash. 558; Sultan Water 
€ P. Co. v. Weveruauser Timber Co., 31 
Wash. 558; Crooker v. Pacific Lounge etc. 
Co., 34 Wash. 191; Rowe v. Northport 
Smelting € Ref, Co., 35 Wash, 101; Dub- 
eich v. Grand Lodge A. O. U. W., 33 "Wash. 
651; Sound Inv. Co. y. Fairhaven Land Co. 
55 Wash. 262, and other cases cited. 

Necessity of motion for new trial or in 
arrest of judgment in criminal cases: See 
1 Remington's Digest, p. 840, $ 392; Ly- 
barger v. State, 2 Wash. 552; State v. 
Nichols, 15 Wash. l; State v. Straub, 16 
Wash. 111. 


(5057.) Bill of Exceptions, What Constitutes. 


Any party to any action or proceeding may, at any stage thereof, have 
any rulings or decisions of the court, or a judge, referee or commissioner 
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thereof, in the cause, together with the necessary evidence, papers or proceed- 
ings connected therewith or on which the same were based, and the excep- 
tions thereto, if any, not already a part of the record in the cause, or so much 
of all or any thereof as is not already a part of the record, made a part of 
the record in the cause, by the certifying of a bill of exceptions as in this 
chapter provided. And any such party may, after the making of an appeal- 
able order or the final judgment in the cause, have all rulings, decisions, evi- 
dence, papers, proceedings and exceptions in the cause, or so much thereof 
as may be material to an appeal from such appealable order or from the final 
judgment, as the case may be, not already a part of the record, made a part 
of the record in the cause by the certifying of a statement of facts, as in this 
chapter provided. The certifying of a bill of exceptions or statement of 
facts shall not prevent the subsequent certifying of other bills of exceptions 
or statements of facts, or both, comprising other matters in the cause, at the 
instance of the same or another party; but only one bill of exceptions or 
statement of facts can be settled or certified after the rendition of the final 


judgment in the cause. 


Cited in 15 Wash. 94; 21 Wash. 368; 
47 Wash. 596. 

Although a transcript on appeal is prop- 
erly certified, yet where the bill of ex- 
ceptions accompanying it is a detached 
paper without authentication, the supreme 
court will ignore the errors shown in the 
bill: Stinson v. Sachs, 8 Wash. 391. 

Where the record contains an exception 
to the refusal of the court to grant a new 
trial on the ground of insufficiency of the 
evidence, and a bill of exceptions is made 
a part thereof for the purpose of bringing 
the evidence into the record, it is unneces- 
sary that the bill of exceptions contain 
any assignment of error: Shotwell v. 
Dodge, 8 Wash. 337. 

As to matters necessary to be shown by 
the record for the purpose of review, see 
1 Remington’s Digest, pp. 155, 156, §§ 245- 
249; Hall v. Union Cent. Life Ins. Co., 23 
Wash. 610; Waite v. Wingate, 4 Wash. 
324; State v. Biles, 6 Wash. 186; Hall v. 
Woolery. 20 Wash. 440; Smith v. Dow, 43 
Wash. 407; Smith v. Michigan Lum. Co., 
43 Wash. 402; Roberts v. Shelton S. W. R. 
Cc.. 21 Wash. 427; Buckley v. Conley, 16 
Wash. 338. 

As to scope and contents of record, sec 
1 Remington’s Digest, pp. 157-159, $$ 250- 
261. 

Pleadings and proceedings: See Chase 
Nat. Bank of New York v. Hastings, 20 
Wash. 433; Waite v. Wingate, 4 Wash. 
234; Seattle € Walla Walla R. Co. v. Ah 
Kow, 2 W. T. 36; Ewing v. Van Wagenen, 
6 Wash. 39; Long v. Billings, 7 Wash. 267; 
Tuliis v. Shannon, 7 Wash. 267; Huggins 
v. Sutherland, 39 Wash. 552. 

Stipulated facts: See Asher v. Sekof- 
sky, 10 Wash. 379; Yakima etc. Co. v. 
Hathaway, 18 Wash. 377; Townsend Gas 
€ Elec. Light Co. v. Hill, 24 Wash. 469. 

Interlocutory motions, orders and judg- 
ments: Sce Miskel v. Stone, 1 W. T. 223; 
Swift v. Stine, 3 W. T. 518; Tullis v. 
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Shannon, 3 Wash. 716; Seattle M. € R. 
Co. v. Johnson, 7 Wash. 97. As to find- 
ings, see State v. Rohde, 8 Wash. 362. 

As to form, arrangement and purpose of 
bill or statement, see 1 Remington's Di- 
gest, p. 159, $ 262: Puget Sound Iron Co. 
v. Worthington, 2 W. T. 472; Jones v. 
Jenkins, 3 Wash. 17; Stenger v. Roeder, 
3 Wash. 412; Collins v. Seattle, 2 W. T. 
354; Corbett v. Civil Service Com. of Se- 
attle, 33 Wash. 190; Greely v. Newcomb, 
21 Wash. 357; Smith v. Glenn, 40 Wash. 
262; Bringgold v. Bringgold, 40 Wash. 
121; Schell v. Walla Walla, 44 Wash. 43. 

In an equity case where the decision is 
based upon evidence, an appeal is dis- 
missed or the judgment aflirmed unless 
there is a statement of facts bringing up 
all the evidence: See 1 Remington's Di- 
gest, p. 160, $ 264; Swift v. Stine, 3 W. 
T. 18; United States v. Lone Fisherman, 
3 W. T. 316; Caton v. Switzler, 3 W. T. 
242; Kenyon v. Knipe, 3 W. T. 243; Sny- 
der v. Kelso, 3 Wash. 181; Enos v. Wilcox, 
3 Wash. 44; Cadwell v. First Nat. Bank, 
3 Wash. 188; MeNatt v. Harmon, 3 Wash. 
432; Wheeler v. Lager, 3 Wash. 732; Li- 
kens v. Cain, 4 Wash. 307; Whittier v. 
Cadwell, 4 Wash. 819; Tacoma Foundry 
& Mach. Co. v. Wolff, 4 Wash. 818; Link 
v. Bosse, 5 Wash. 491; American Asphalt 
Co. v. Gribble, 8 Wash. 255; Bartlett v. 
Reichenecker, 6 Wash. 168; Bently v. Port 
Townsend Hotel & Imp. Co., 6 Wash. 296; 
Kirby v. Collins, 6 Wash. 297; Bernier v. 
Bernier, 17 Wash. 689. 

Even though the court below has made 
and filed full findings of fact: Stenger v. 
Roeder, 3 Wash. 412; MeKinnon v. Kings- 
ton Land & Imp. Co., 4 Wash. 535; Me- 
Carty v. Hayden, 4 Wash. 537. 

Findings of fact are presumed to be sup- 
ported by the evidence, if the findings are 
not brought up: Wilson v. Aberdeen, 25 
Wash. 614; Gay v. Havermale, 27 Wash. 
390; Gay v. Havermale, 30 Wash. 622; 
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Byers v. Rothschild, 11 Wash. 296; Cun- 
ningham v. Lakin, 50 Wash. 394; Corbin 
v. McDermott, 33 Wash. 612; Dawson v. 
Dawson, 40 Wash. 656. 

Error in admitting or excluding evi- 
dence cannot be considered in the absence 
of a bill of exceptions or statement of 
facts: Rice v. Knostman & Franke, 45 
Wash, 282; Ramsdell v. Ramsdeli, 47 Wash. 
444, 

When evidence not necessary in equity: 
See 1 Remington’s Digest, p. 161, § 265; 
Ferry v. King County, 2 Wash. 337; Black- 
well v. McLean, 9 Wash. 301; Brown v. 
Kern, 21 Wash. 211; Zindorf Construction 
Co. v. Western Am. Co., 27 Wash. 31; Gay 
v. Havermale, 27 Wash. 390; Gay v. 
Havermale, 30 Wash. 622; Watson v. Saw- 
yer, 12 Wash. 35; Howard v. Shaw, 10 
Wash. 151; Fitz Henry v. Munter, 33 
Wash. 629; Seattle v. Smithers, 37 Wash. 
119; Carstens v. McReavy, 1 Wash. 359; 
State ex rel. Orr v. Fawcett, 17 Wash. 
188. 

As to evidence necessary to be set out 
in bill or statement in actions at law, see 
1 Remington’s Digest, p. 161, § 267; Bruce 
v. Foley, 18 Wash. 96; Seattle v. Buzby, 
2 W. T. 35; Jones v. Jenkins, 3 Wash. 17; 
Murray v. Shoudy, 13 Wash, 33; Shotwell 
v. Dodge, 8 Wash. 337; State v. Robin- 
son, 12 Wash. 491; State v. Zettler, 15 
Wash. 625; Pincus v. Puget Sound Brew- 
ing Co., 18 Wash. 108; State v. Pittam, 
32 Wash. 137; Tatum v. Boyd, 11 Wash. 
712; State v. Morgan, 20 Wash. 708; 
Greely v. Newcomb, 21 Wash. 357; Osborn 
v. Pioneer Mut. Ins. Assn., 36 Wash. 695; 
Dibble v. Seattle Electric Co., 33 Wash. 
596; Schlotfeldt v. Bull, 22 Wash. 362; 
Thacker Wood & Mfg. Co. v. Mallory, 27 
Wash. 670; State v. Dunn, 22 Wash. 67; 
Swope v. Seattle, 36 Wash. 113; Spencer 
v. Commercial Co., 36 Wash. 374; Collier 
v. Great Northern R. Co., 40 Wash. 639; 
Hotel Co. v. Merchants’ Ice etc. Co., 41 
Wash. 620; Smith v. Glenn, 40 Wash. 
262. 

Evidence in special proceedings, or on 
motion for new trial must be included: 
See 1 Remington’s Digest, pp. 162, 163, 
$$ 268, 269. Special proceedings: See 
State ex rel. Cook v. Reed, 36 Wash. 638; 
Kubillus v. Ewert, 40 Wash. 38; White- 
house v. Nelson Dry Goods Co., 40 Wash. 
189; Port Townsend v. Lewis, 34 Wash. 
413. 

Motion for new trial: See Pincus v. Pu- 
get Sound Brewing Co., 18 Wash. 108; 
Linder v. Newman, 18 Wash. 481; Nelson 
v. Seattle Traction Co., 25 Wash. 602. 

As to record evidence, see Nunn v. Jor- 
dan, 31 Wash. 506. 

As to incorporating matters of record, 
exhibits, affidavits, and other documents, 
see 1 Remington's Digest, pp. 163-166, 
$$ 272-275. 

Affidavits introduced in evidence at the 
trial are not properly a part of the tran- 
script, but must be included in the state- 
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ment of facts or they cannot be consid- 
ered: State v. Humason, 5 Wash. 499; 
Heffner v. Board of County Commrs., 16 
Wash. 273; Jacobson v. Lunn, 16 Wash. 
487; Shorno v. Doak, 45 Wash. 613; Gray 
v. Granger, 48 Wash. 442. The same is 
true upon a hearing to discharge an at- 
tachment: Windt v. Banniza, 2 Wash. 147; 
Anderson v. State, 2 Wash. 183; Shuey v. 
Holmes, 27 Wash. 489; Griggs v. MacLean, 
33 Wash. 244; State v. Yandell, 34 Wash. 
409; Rice Fisheries Co. v. Pacific Realty 
Co., 35 Wash. 535; Taylor v. Modern 
Woodmen of America, 42 Wash. 304; State 
v. Dalton, 43 Wash. 278. 

Or to vacate a judgment: Whidby Land 
& Dev. Co. v. Nye, 5 Wash. 301; Cheva- 
lier & Co. v. Wilson, 30 Wash. 227; Whit- 
ney v. Knowlton, 33 Wash. 319; Sellars v. 
Pacific Wrecking ete. Co., 34 Wash. 111. 

Or upon appointment of a receiver: Clay 
v. Selah Valley Irr. Co., 14 Wash. 543; 
Norfor v. Busby, 19 Wash. 450; Hannon 
v. Millichamp, 40 Wash. 118. 

Or upon application for a writ of habeas 
corpus: Armstrong v. Van de Vanter, 21 
Wash, 682, 

Or upon application for a continuance: 
Fox v. Territory, 2 W. T. 297; State v. 
Anderson, 20 Wash. 193; State v. Howard, 
15 Wash. 425; State v. Johnny Tommy, 13 
Wash. 270; Soder v. Adams Hardware Co., 
38 Wash. 607; Gray v. Granger, 48 Wash. 
442, See, also, Anderson v. McGregor, 36 
Wash. 124; Spokane Falls v. Currv, 2 
Wash. 541; Brandenstein v. Way, 17 Wash. 
293; Griffith v. Maxwell, 25 Wash. 658; 
Flood v. Libby, 38 Wash. 366; Buchanan 
v. Laber, 39 Wash. 410; State v. Wood, 33 
Wash. 290; Carstens v. Alaska Steamship 
Co., 39 Wash. 229; Allen v. Baxter, 42 Wash. 
434. 

Affidavits used upon a hearing to quash 
a service of summons must be brought up 
on appeal by bill of exceptions or state- 
ment of facts, or appeal from the order 
will be dismissed: MeCart v. Racine 
Woolen Mills, Blake & Co., 48 Wash. 314. 

But if the affidavits are attached to mo- 
tions or the certificate shows that aftida- 
vits were considered, they need not be in- 
cluded in statement of facts: See Rich- 
ardson v. Richardson, 43 Wash. 634; State 
v. Hyde, 22 Wash. 551; State v. Vance, 
29 Wash. 435; Templeman v. Evans, 35 
Wash. 302. 

Prejudicial error cannot be claimed in 
admitting in evidence a letter, where the 
same is not made part of the record on 
appeal: Cozard v. Cozard, 48 Wash. 124. 

As to incorporating depositions, and ref. 
eree’s reports, see 1 Remington’s Digest, 
p. 165, § 273; Likens v. Cain, 4 Wash. 307; 
Healy v. Seward, 5 Wash. 319; Bash v. 
Culver Gold Mining Co., 7 Wash. 122; De- 
maris v. Barker, 33 Wash. 200; State ex 
rel. Richardson v. Superior Court, 41 
Wash. 439. 

As to incorporating exhibits, see 1 Rem- 
ington’s Digest, p. 165, § 274; State ex 
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rel. Quade v. Allen, 2 Wash. 470; Stinson 
v. Sachs, 8 Wash. 391; Chapin v. Bokee, 
4 Wash. 1; Douthitt v. MacCulsky, 11 
Wash. 601; Pennsylvania Mtg. Inv. Co. v. 
Gilbert, 18 Wash. 667; O’Neile v. Ternes, 
32 Wash. 528; Morse v. Ely, 21 Wash. 708; 
Plumley v. Simpson, 31 Wash. 147; Gehres 
v. Wallace, 38 Wash. 101; Thornley v. An- 
drews, 40 Wash. 580. 

As to setting forth objections, rulings 
and exceptions, see 1 Remington’s Digest, 
pp. 166-168, §§ 276-281; objections and 
proceedings at trial: See Greely v. New- 
comb, 21 Wash. 357; Winsor v. McLach- 
lan, 12 Wash. 154; Caughey v. Rien, 37 
Wash, 296; State v. Packenham, 40 Wash. 
403; State v. Bush, 41 Wash. 13; Meyer 
v. Beyer, 43 Wash. 368; Yelm Jim v. Ter- 
ritory, 1-W. T. 63; Carstens v. McReavy, 
1 Wash. 359; Crane v. Dexter Horton & 
Co., 5 Wash. 479. 

As to arguments, admissions, or miscon- 
duct of counsel at trial, see Johnson v. 
Spokane, 29 Wash. 730; Byers v. Roths- 
child, 11 Wash. 296; Ballard v. Mitchell, 
38 Wash. 239; State v. Young, 13 Wash. 
584; State v. Greer, 11 Wash. 244; State 
v. McGonigle, 14 Wash. 594; State v. An- 
derson, 20 Wash. 193. 

As to objections to jurors, see Hartigan 
v. Territory, 1 W. T. 447; McAllister v. 
Territory, 1 W. T. 360; State v. Holmes, 
12 Wash, 169; State v. Shuck, 38 Wash. 
270. 


As to incorporating instructions given 
or refused, see 1 Remington’s Digest, p. 


167, $ 280; Yelm Jim v. Territory, 1 W. : 


T. 63; Cunningham v. 8. E. Co., 3 Wash. 
471; Metcalf v. Bush, 4 Wash. 386; Lieb- 
enthal v. Price, 8 Wash. 206; Brown v. 
Forrest, 1 W. T. 201; Hall v. Union Cent. 
Life Ins. Co., 23 Wash. 610; Haas v. Glad- 
dis, 1 Wash. 89; Brown v. Gillett, 33 Wash. 
264; Lemman v. Spokane, 38 Wash. 98; 
Swope v. Seattle, 36 Wash. 113. 

Statement or bill when necessary to re- 
view orders or judgments: See 1 Reming- 
ton’s Digest, p. 168, §§ 282-284. As to 
orders in general, see Mason v. McLean, 
6 Wash. 31; Timm v. Stegman, 6 Wash. 
13; Barto v. Stanley, 36 Wash. 150; Cole 
v. Price, 22 Wash. 18; Farnham’s Estate, 
In re, 41 Wash. 570; Kane v. Miller, 43 
Wash, 354. 

As to defaults and judgments, see Mason 
v. McLean, 6 Wash. 31; Ferguson v. Hoshi, 
25 Wash. 664; Wilson v. Aberdeen, 25 
Wash. 614; Carpenter v. Barry, 26 Wash. 
255; Pierce v. Fawcett, 31 Wash. 271. 

Under this and the next section, the 
respondent may propose and have certi- 
fied a statement of facts or bill of excep- 
tions, although the same is unnecessary to 
present appellant’s case; but if the re- 
spondent has not appealed or excepted to 
the findings, the statement serves no use- 
ful purpose, and will be struck out: Lau- 
ridsen v. Lewis, 47 Wash. 594. 


§ 389. (5058.) Bill of Exceptions—Amendments—Notice to Settle. 
A party desiring to have a bill of exceptions or statement of facts certi- 


fied must prepare the same as proposed by him, file it in the cause and serve 
a copy thereof on the adverse party, and shall also serve written notice of 
the filing thereof on any other party who has appeared in the cause. Within 
ten days after such service any other party may file and serve on the propos- 
ing party, any amendments which he may propose to the bill or statement. 
Either party may then serve upon the other a written notice that he will ap- 
ply to the judge of the court before whom the cause is pending or was tried, 
at a time and place specified, the time to be not less than three nor more than 
ten days after service of the notice, to settle and certify the bill or statement ; 
and at such time and place, or at any other time or place specified in an ad- 
journment made by order or stipulation, the judge shall settle and certify 
the bill or statement. If the judge is absent at the time named in a notice 
or fixed by adjournment, a new notice may be served. If no amendment shall 
be served within the time aforesaid, the proposed bill or statement shall be 
deemed agreed to and shall be certified by the judge at the instance of either 
party, at any time, without notice to any other party on proof being filed 
of its service, and that no amendments have been proposed; and if amend- 
ments be proposed and excepted [accepted], the bill or statement as so 
amended shall likewise be certified on proof being filed of its service and the 
service and acceptance of the amendments. [L. ’93, p. 114, § 9.] 


Cited in 7 Wash. 362, 363; 9 Wash. 540, 
543; 10 Wash. 153; 11 Wash. 70, 410; 15 
Wash. 425; 19 Wash. 375; 25 Wash. 154; 
27 Wash. 328; 30 Wash. 62; 31 Wash. 189; 


32 Wash. 72, 534; 35 Wash. 118, 407; 40 
Wash. 432, 465, 547; 44 Wash. 345: 47 
Wash. 596; 49 Wash. 407; 51 Wash, 240. 
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Service upon a respondent of a proposed 
_ statement of facts prior to its filing is in- 
sulficient to give the court jurisdiction: 
Erickson v. Erickson, 11 Wash. 76; and 
the statement of facts will be stricken 
from the files where it appears in the rec- 
ord that the copy was served before the 
original was filed: See 1 Remington’s Di- 
gest, p. 170, § 286; Boyle v. Railway Co., 
13 Wash. 383; Barkley v. Barton, 15 
Wash. 33; State v. Yandell, 34 Wash. 409. 


A statement of facts will not be 
stricken by the appellate court upon the 
ground that it was served before filing, 
when the only showing to that effect is an 
affidavit presented to the appellate court 
alleging that fact: State v. Moss, 13 Wash. 
42; Chandler v. Shingle Co., 13 Wash. 89. 


And the same is true as to proposed 
amendments: See Standard Furniture Co. 
v. Anderson, 38 Wash. 582. 


A bill of exceptions will be stricken 
from the transcript, upon motion, when 
no notice of its settlement had been given 
to the adverse party: See 1 Remington’s 
Digest, p. 172, § 292; State v. Howard, 15 
Wash, 425; Caton v. Switzler, 3 W. T. 242; 
Kenyon v. Knipe, 3 W. T. 243; United 
States v. Lone Fisherman, 3 W. T. 316; 
Taylor v. Osborn, 1 Wash. 189; Emigh v. 
State Ins. Co., 3 Wash. 122; State v. Hoyt, 
4 Wash. 818; Bowen v. Cain, 7 Wash. 469; 
American Asphalt Co. v. Gribble, 8 Wash. 
255; First Nat. Bank of Aberdeen v. An- 
drews, 11 Wash. 409; Cuschner v. Long- 
behn, 44 Wash. 546. 


As to notice of filing and service of 
vopy, see 1 Remington’s Digest, p. 171, 
§ 239. 

Failure to serve written notice of fil- 
ing of a proposed statement of facts upon 
a party who has appeared in a cause, while 
not such an irregularity as to work a loss 
of jurisdiction, is ground for striking the 
statement, and for affirmance of the judg- 
ment when there is no question for review 
outside the statement: First Nat. Bank v. 
Andrews, 11 Wash. 409; McQuillan v. Se- 
attle, 7 Wash. 331. 

Service of notice of the settlement of a 
statement of facts by mail is not suffi- 
cient where both parties reside in the same 
place: Bowen v. Cain, 7 Wash. 469. As to 
service upon attorneys, see Tacoma Mill 
Co. v. Sherwood, 11 Wash. 492. 

Where the notice of settlement desig- 
nates no place at which application there- 
for is to be heard, the statement will be 
stricken on the ground that it was settled 
and certified without notice to respondent: 
Asphalt Co. v. Gribble, 8 Wash. 255. 

The fact that notice of the settlement 
was given prior to the rendition of judg- 
ment is not ground for striking the state- 
ment, when the notice designated a day 
subsequent to the judgment as the time 
when application for the settlement would 
be made: Phillips v. Port Townsend, 8 
Wash, 529, 
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Where a notice was given for the settle- 
ment of a statement of facts and bill of 
exceptions, and a statement was prepared 
and filed at the time notice was given, the 
fact that the court, after consideration, 
finally settled the objections of appellant 
by bill of exceptions, is not error: Miller 
v. Vermurie, 7 Wash. 386. 


Where respondent does not appear at 
the settlement of the statement of facts, 
and there is no copy of the notice of the 
settlement in the record, the statement 
will be stricken on motion: Ward v. 
Tucker, 7 Wash. 399. 

A respondent who was present at the 
time of the settlement of a statement of 
facts, and who fails to object that it was 
not noted for settlement upon the date, 
cannot raise such objection for the first 
time on appeal: McGlaughlin v. Merriam, 
7 Wash. 111. 

Where respondents have had an oppor- 
tunity to propose amendments to the state- 
ment of facts, and have neglected to do so, 
they will not be permitted to bring into 
the record a supplemental statement: In re 
Hill’s Heirs, 7 Wash, 421. 

Where a statement has been settled on 
the day set therefor, and no amendments 
have been proposed within the required 
time, the court cannot subsequently alter 
or amend the statement and then amend 
his certificate so as to make it conform to 
the statement thus altered: Warburton v. 
Ralph, 9 Wash. 537. 

Where an amendment has erroneously 
been made to a statement of facts, the 
proper remedy is by mandamus to compel 
the lower court to settle a proper state- 
ment: Scott v. Bourn, 13 Wash. 471; War- 
burton v. Ralph, 9 Wash. 537. 

Notice of the filing is waived by the fil- 
ing of a motion to strike out the state- 
ment: Hansen v. Nilson, 17 Wash. 606. 

Upon service of a proposed statement, 


‘Notice of the filing is not necessary except 


as to the other parties appearing: See 
Bennett v. Supreme Tent etc. Maccabees, 
40 Wash. 431. 

As to time required for notice ot settle- 
ment, see Martin v. Sunset Telephone etc. 
Co., 18 Wash. 260. 

Copy served need not contain filing 
mark, but service upon the clerk of an 
attorney while he himself is present in 
his office is not sufficient: See Spokane & 
Idaho Lum. Co. v. Loy, 21 Wash. 501; 
Times Printing Co. v. Seattle, 25 Wash. 
149. 

As to notice where no amendments are 
filed, see 1 Remington’s Digest, p. 173, 
$ 293. Where no amendments or objec- 
tions to a statement of facts have been 
served by the respondent on the appellant, 
the statement may be certified by the 
judge in the absence and without notice to 
the respondent: Maney v. Hart, 11 Wash. 
67; Ward v. Huggins, 7 Wash. 617; Bruce 
v. Foley, 18 Wash. 96; Ward v. Huggins, 
7 Wash. 617; Sadler v. Niesz, 5 Wash, 
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182; Hansen v. Nilson, 17 Wash. 606; 
Home Savings & Loan Assn. v. Burton, 20 
Wash. 688; O’Neile v. Ternes, 32 Wash. 
528. The settlement of a statement is 
valid and legal upon the day set for hear- 
ing, when no amendments have been pro- 
posed within the prescribed time, although 
the court, by an order prior to said date, 
has extended the time for settlement for 
the purpose of allowing amendments to be 
i Warburton v. Ralph, 9 Wash. 
33 


When a case is heard upon an agreed 
statement of facts, stipulated to be all the 
facts in the case, and the decree is based 
thereon, no other statement of facts is 
necessary on appeal: Asher v. Sekofsky, 10 
Wash. 379. 


Notice once properly given is sufficient: 
See Dodds v. Gregson, 35 Wash. 402. 


As to proof of service of notice, see 1 
Remington’s Digest, p. 174, § 298; Davies 
v. Cheadle, 31 Wash. 168; Mooney v. State, 
2 Wash. 487; Snyder v. Kelso, 3 Wash. 
181; Johnston v. Gerry, 34 Wash. 524; 
State v. Hinchley, 5 Wash. 326. 


If first notice of settlement is insuffi- 
cient, new notice may be served: See Pros- 
pector’s Development Co. v. Brook, 31 
Wash. 187. 

A notice that fails to name the place 
where the application for settlement will 
be made is insufficient, and warrants strik- 
ing the statement: See 1 Remington’s Di- 
gest, p. 174, § 300; Coats v. West Coast 
Fire € M. Ins. Co., 4 Wash. 375; Ameri- 
can Asphalt Co. v. Gribble, 8 Wash. 255; 
Merchants’ Nat. Bank of Seattle v. Ault, 
14 Wash. 701; Kroenert v. Gustason, 19 
Wash. 373. 

As to necessity for settlement in gen- 
eral, see 1 Remington’s Digest, p. 175, 
§ 301; Scott v. Bourn, 13 Wash. 471; Bank 
of Shelton v. W illey, 7 Wash. 535; "Oliver 
v. Lewis, 9 Wash. 572; Wintermute v. Car- 
ner, 8 Wash. 585; Madigan v. West Coast 
atc. Ins. Co., 3 Wash. 404; Taylor v. City 


$ 390. 


EXCEPTIONS, 


$ 390 


Council of Tacoma, 15 Wash. 92; Sprague 
v. Meagher, 32 Wash. 62. 

By whom and where to be settled: See 
1 Remington’s Digest, p- 175, §§ 302, 303; 
Hanson v. Tompkins, 2 Wash. 508; Rauh 
v. Scholl, 19 Wash. 30; Anderson v. ’ Provi- 
dent Life & Trust Co., 26 Wash. 192; Nel- 
son V. Seattle Traction Co., 25 Wash, 602 
Hill v. Young, 7 Wash. 33; Graton v. Me. 
Knight Mfg. Co. v. Redelsheimer, 28 
Wash. 370. 

Where settlement to be made: Pros- 
pectors’ Development Co. v. Brooks, 31 
Wash. 187; Downs ete. Assn. v. Pioneer 
Mut. Ins. Assn., 41 Wash. 372; O’Neile v 
Ternes, 32 Wash. 528. 

The statement or bill may be settled 
after ninety days, but must be filed with- 
in that time: See Dodds v. Gregson, 35 
Wash. 402; Floding v. Denholm, 40 Wash. 
463. See, also, Wollin v. Smith, 27 Wash. 
399. 

As to determining the facts at the settle- 
ment, see 1 Remington’s Digest, p. 177, 
§ 306; Madigan v. West Coast etc. Ins. Co., 
3 Wash. 454; Howard v. Ross. 3 Wash. 
292; State ex rel. Quade v. Allyn, 2 Wash. 
470; In re Rosner, 5 Wash. 438; Jones v. 
Jenkins, 3 Wash. 17; Doyle v. McLeod, 
4 Wash. 732; U. S. Savings etc. Co. v. 
Jones, 9 Wash. 434. Upon a dispute in the 
settlement of statement of facts by a suc- 
cessor in oflice, the judge who tried the 
case can be subpoenaed and compelled to 
testify: Gunderson v. Cochrane, 3 Wash. 
476; Watt v. O’Brien, 6 Wash. 415; Hal- 
lam v. Tillinghast, 19 Wash. 20. 

As to power of lower court to correct 
statement after settlement, see 1 Reming- 
ton’s Digest, p. 178, $ 308; In re Hill's 
Heirs, 7 Wash. 421; Warburton v. Ralph, 
9 Wash. 537; Anderson v. Northern Pac. 
R. Co., 19 Wash. 340; State ex rel. Hers- 
ner v. Arthur, 7 Wash. 358; State ex rel. 
Royal v. Linn, 35 Wash. 116; State ex rel. 
Fetterly v. Griffin, 32 Wash. 67; State ex 
rel, Klein v. Superior Court, 36 Wash. 44; 
In re Holburte’s Estate, 38 Wash. 199. 


(5059.) How Written Evidence Certified. 


Depositions and other written evidence on.file shall be appropriately 
referred to in the proposed bill or statement, and when it is certified the same 
or copies thereof, if the judge so direct, shall be attached to the bill or state- 


ment and shall thereupon become a part thereof. 


See notes to § 388, supra. 


Cited in 11 Wash. 78; 11 Wash. 602; 32 
Wash. 532; 40 Wash. 582. 

Exhibits and written evidence intro- 
duced upon the trial need not be attached 
to the statement of facts upon appeal un- 
til it is certified, if appropriate reference 
to the exhibits has been made in the copy 
of the statements served upon the respond- 
ents: Douthitt v. MacCulsky, 11 Wash. 
601. 

A statement of facts which refers to cer- 
tain exhibits received in evidence as in- 
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cluded in the record is insufficient, where 
such exhibits are not attached to the state- 
Ment nor among the papers transmitted to 
the supreme court: State v. Directors, 14 
Wash, 222 


Where it was stipulated upon the trial 
that certain evidence introduced in an- 
other action should be admitted as a part 
of the case and considered by the court, 
such evidence must be included in the 
statement of facts, and a failure to so in- 


§ 391 


clude it will render the statement insuff- 
cient: Id. 

In order that affidavits, claimed to have 
been used on the hearing below, may be 
considered a part of the record on appeal, 
there must be a certificate of some sort to 
show that they in fact were presented or 
read to the lower court: Clay v. Irrigation 
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Co., 14 Wash. 543; Winsor v. MeLachlan, 
12 Wash. 154. 

In order that affidavits used on a mo- 
tion for a new trial or on a motion for a 
continuance may be heard on appeal they 
must be made a part of the record by a 

roper bill of exceptions or statement of 

acts: State v. Howard, 15 Wash. 425. 


§ 391. (5060.) Certificate, What to Contain—How Signed. 

The judge shall certify that the matters and proceedings embodied in the 
bill or statement, as the case may be, are matters and proceedings occurring 
in the cause and that the same are thereby made a part of the record therein; 
and, when such is the fact, he shall further certify that the same contains all 
the material facts, matters and proceedings heretofore occurring in the cause 
and not already a part of the record therein, or (as the case may be) such 
thereof as the parties have agreed, to be all that are material therein. The 
certificate shall be signed by the Judge, but need not be sealed; and thereupon 
all the matters and proceedings embodied in the bill of exceptions or state- 
ment of facts, as the case may be, shall become and thenceforth remain a 
part of the record in the cause, for all the purposes thereof and of any appeal 
therein. The judge may correct or supplement his certificate according to 
the fact, at any time before an appeal is heard. And if the judge refuse to 
settle or certify a bill of exceptions or statement of facts, or to correct or 
supplement his certificate thereto, in a proper case, he may be compelled so 
to do by a mandate issued out of the supreme court, either pending an appeal 


or prior thereto. 


Cited in 7 Wash. 363, 654; 9 Wash. 542, 
543; 26 Wash. 162; 32 Wash. 532; 34 
Wash. 529; 35 Wash. 524; 36 Wash. 45; 
38 Wash. 201; 45 Wash. 693. 

Where it appears that the testimony is 
without any certificate showing that it is 
all the testimony in the case, and was not 
served upon the respondents, it will be 
stricken from the record: See 1 Reming- 
ton’s Digest, p. 182, § 317; Case v. Ham, 
9 Wash. 54; Collins v. Seattle, 2 W. T. 
354; Zenkner v. Northern Pac. R. Co., 3 
W. T. 60; Kirby v. Collins, 6 Wash. 297; 
Taylor v. City Council of Tacoma, 15 
Wash. 92; State ex rel. Miller v. Seattle, 
45 Wash. 691. 

A trial judge cannot be compelled to 
certify that the statement “contains what 
the parties have agreed and accepted to 
be all the material facts, matters and pro- 
ceedings heretofore occurring in the cause, 
and not already a part of the record,” 
when in fact only a part of the testimony 
has been incorporated therein: State v. 
Parker, 9 Wash. 653. 

The appellate court will not disregard 
the certificate of the trial judge that the 
statement of facts and the attached exhib- 
its contain all the material facts, matters, 
things and proceedings occurring at the 
trial, merely because the statement is in a 
narrative form: Murray v. Shoudy, 13 
Wash. 33. See, also, Thompson v. Huron 
Lum. Co. 5 Wash. 527; Case v. Ham, 9 
Wash. 54; Parker v. Esch, 5 Wash. 296. 
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As to what included in “all the material 
facts,” see 1 Remington's Digest, p. 182, 
$ 318; Jones v. Jenkins, 3 Wash. 17; Doyle 
v. McLeod, 4 Wash. 732; Thompson v. 
Huron Lum. Co., 5 Wash. 527; Bruce v. 
Foley, 18 Wash. 96; Warburton v. Ralph, 
i 537; Kellog v. Bradley, 3 Wash. 
429, 


What is equivalent to certifying all the 
material facts: See 1 Remington’s Digest, 
p. 182, § 319; King County v. Hill, 1 Wash. 
63; Miller v. Wash. Savings Bank, 5 
Wash. 200; Schlaechter v. Miller, 4 Wash. 
463; Demaris v. Barker, 33 Wash. 200; 
Clark-Harris Co. v. Douthitt, 4 Wash. 465; 
Small v. Geddis, 4 Wash. 518; State v. 
Carey, 4 Wash. 424; Holm v. Gilchrist, 7 
Wash. 615; Kane v. Kane, 35 Wash. 517. 


As to conclusiveness of certificate as to 
all the facts, see 1 Remington’s Digest, p. 
183, §§ 320-322; State v. Dunn, 22 Wash. 
67; Reilley v. Anderson, 33 Wash. 58; 
Holburte’s Estate, In re, 38 Wash. 199; 
Swift v. Swift, 39 Wash. 600; State ex 
rel, Van Name v. Board of Directors, Dist. 
No. 3, 14 Wash. 222; Nickeus v. Lewis 
County, 23 Wash. 125. 


As to agreed facts, sce Nickens v. Lewis 
Co., 23 Wash. 125; Powell v. Nolan, 27 
Wash. 318; State v. Maines, 26 Wash. 160, 

As to effect of supplemental certificate: 
Christofferson v. Pfennig, 16 Wash. 491; 
Littlejohn v. Miller, 5 Wash. 399; Med- 
calf v. Bush, 4 Wash. 386. 
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An appeal will not be dismissed for in- 
sufficient certificate: See Cunningham v. 
‘Spokane Hydraulic M. Co., 20 Wash. 450; 
O’Neile v. Ternes, 32 Wash. 528. The 
judge alone can make the certificate, and 
a certificate from the clerk of the court 
cannot take its place: See Howard v. Ross, 
3 Wash. 292; Chapin v. Bokee, 4 Wash, 
1; State v. Brew, 4 Wash. 95; Demaris v. 
Barker, 33 Wash. 200. 

Upon dispute between appellant and the 
lower court as to what should be incor- 
porated in the statement or bill, the su- 
preme court may order a reference to de- 
termine the matter: See Van Lehn v. 
Morse, 16 Wash. 219; Hallam v. Tilling- 
hast, 19 Wash. 20. 

Where the judge refuses to settle or cer- 
tify a proper statement of facts, the su- 


EXCEPTIONS. 


§§ 392, 393 


mandamus: Rosner, In re, 5 Wash. 488; 
Warburton v. Ralph, 9 Wash. 537; Scott 
v. Bourn, 13 Wash. 471; State v. Maines, 
26 Wash. 160; State ex rel. Klein v. Su- 
perior Court, 36 Wash. 44; State ex rel. 
Richardson v. Superior Court, 41 Wash. 
439; Holburte’s Estate, In re, 38 Wash. 
199. 

The court will not be compelled by man- 
date to insert matters not considered or 
outside of issues: See Washington Liquor 
Co. v. Alladio Cafe Co., 28 Wash. 176; 
State ex rel. Dutch Miller Min, etc. Co. 
v. Superior Court, 30 Wash. 43. Nor to 
permit the withdrawal, correction, and re- 
filing of a statement after it is agreed to, 
although the time for filing and proposing 
a statement has not expired: State ex rel. 
Royal v. Linn, 35 Wash. 116. 


preme court will compel him to act by 


8 392. (5061.) How Certified upon Change or Death of Judge. 

If the judge before whom the cause was pending or tried shall from any 
cause have ceased to be such judge he shall, notwithstanding, settle and 
certify, as the late judge, any bill of exceptions or statement of facts that it 
would be proper for him to settle and certify if he were still such judge, and 
such acts on his part shall have the same effect as if he were still in office; 
and he may be compelled by mandate so to do, as if still in office. If such 
judge shall die or remove from the state while in office or afterwards, within 
the time within which a bill of exceptions or statement of facts, in a cause 
that was pending or tried before him, might be settled and certified under 
the provisions of this chapter, and before having certified such bill or state- 
ment, such bill or statement may be settled by stipulation of the parties with 
the same effect as if duly settled and certified by such judge while still in 
office. But if the parties cannot agree, and if such judge, when removed 
from the state, does not attend within the state and settle and certify a bill 
of exceptions or statement of facts in case one has been duly proposed, his 
successor in office shall settle and certify such bill or statement in the man- 
ner in this chapter provided, and in so doing he shall be guided, so far as 
practicable, by the minutes taken by his predecessor in office, or by the 
stenographer, if one was in attendance on the court or judge, and may, in 
order to determine any disputed matter not sufficiently appearing upon such 
minutes, examine under oath the attorneys in the cause who were present at 
the trial or hearing, or any of them. [L. ’93, p. 116, $ 12.] 


See note to § 389, supra. 
Cited in 7 Wash. 364; 19 Wash. 21; 26 


Wash. 164, 

The judge before whom a case is begun 
and who disposes of the main issues in the 
case is the only one authorized to settle 
and certify a statement of facts, notwith- 
standing that during the trial the case was 
transferred to a judge sitting with a jury 
for the purpose of disposing of certain 


§ 393. 


questions of fact: Hill v. Young, 7 Wash. 
33 


The act of 1893 authorizing certain 
judges whose term of office had expired 
to settle and certify statements of fact, 
did not empower such judges to transfer 
the matter to their successors in office: 
Michigan Co. v. Saunders, 7 Wash. 302, 


(5062.) When to be Filed—Effect of Irregularity. 


A proposed bill of exceptions or statement of facts must be filed and 
served either before or within thirty days after the time begins to run within 


Rem. Wash. Code, Vol. I1.—24 on 


vv 
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which an appeal may be taken from the final judgment in the cause, or (as 
the case may be) from an order with a view to an appeal from which the bill 
or statement is proposed: Provided, that the time herein prescribed may be 
enlarged either before or after its expiration, once or more, but not for more 
than sixty days additional in all, by stipulation of the parties, or for good 
cause shown and on such terms as may be just, by an order of the court or 
judge wherein or before whom the cause is pending or was tried, made on 
notice to the adverse party. And the certifying of a bill of exceptions or 
statement of facts provided for by this chapter, and the filing and service of 
the proposed bill or statement, the notice of application for the settlement 
thereof, and all other steps and proceedings leading up to the making of the 
certificate, shall be deemed steps and proceedings in the cause itself, resting 
upon the jurisdiction originally acquired by the court in the cause, and no 
irregularity or failure to pursue the steps prescribed by this chapter on the 
part of any party, or the judge, shall affect the jurisdiction of the judge to 


settle or certify a proper bill of exceptions or statement of facts. 


p. 116, § 13.] 


Cited in 8 Wash. 587; 9 Wash. 574; 21 
Wash. 369; 25 Wash. 146; 26 Wash. 306; 
27 Wash. 34; 30 Wash. 62; 31 Wash. 217; 
38 Wash. 674; 32 Wash. 318; 32 Wash. 533; 
33 Wash. 198; 35 Wash. 65; 35 Wash, 406; 
51 Wash, 474. 


Notice of settlement of the statement 
of facts given within thirty days after 
the filing of a judgment is sufficient, al- 
though the judgment bears an earlier date: 
McGlaughlin v. Merriam, 7 Wash. 111, 


A statement of facts, which was re- 
ceived by the clerk on the thirtieth day 
after the rendition of the judgment, will 
not be stricken from the record when filed 
by the clerk as received on the day follow- 
ing its actual receipt: Bank v. Willey, 7 
Wash. 555. 

Where a statement of facts is not filed 
within thirty days after judgment, al- 
though handed to the bailiff of the court 
to be carried to the clerk within the re- 
quired time, it will be stricken: McQuillan 
v. Seattle, 7 Wash. 331. 

The service of a proposed statement of 
facts upon the only parties adverse to the 
appellant is sufficient, although there are 
other parties to the action who do not 
join in the appeal: Howard v. Shaw, 10 
Wash. 151. 

A statement of facts filed ninety-one 
days after final judgment will, upon mo- 
tion, be stricken from the files: Loos v. 
Rondema, 10 Wash. 164. 

The objection that the statement of 
facts was not filed within the time re- 
quired by statute, being a jurisdictional 
question, may be raised for the first time 
in the appellate court: Id. See Tuomas v. 
Lincoln County, 32 Wash. 317. 

The time within which a statement of 
facts must be settled cannot be extended 
unless notice of the application is given 
to the adverse party, or a suilicient excuse 
for failing to give such notice is shown: 
McQuestion v. Morrill, 12 Wash. 335. 
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As to time of filing, and the extension 
thereof, see 1 Remington’s Digest, p. 170, 
§§ 287, 288. A statement of facts must be 
filed within thirty days under this section, 
and it will be stricken from the files if 
filed thereafter without any extension of 
time having been made: Zindorf Construc- 
tion Co. v. Western American Co., 27 
Wash. 31; Baker v. Washington Iron 
Works, 11 Wash. 335; Tatum v. Boyd. 11 
Wash. 712; State v. Landes, 26 Wash. 325; 
Jones v. Herrick, 33 Wash. 197; State v. 
Yandell, 34 Wash. 409; Driscoll v. Dufur, 
45 Wash. 494; State v. Aschenbrenner, 
45 Wash. 125. 


The supreme court will not review the 
discretion of the lower court in granting 
an extension of time within which to file 
a proposed statement of facts: State ex 
rel. Bickford v. Benson, 21 Wash. 365; 
Greely v. Newcomb, 21 Wash. 357; Fulton 
v. Methow Trading Co., 45 Wash. 136. 


Time for filing may be extended by 
written stipulation but not beyond the 
ninety days: See Dodds v. Gregson, 35 
Wash. 402; Thomas v. Lincoln County. 32 
Wash. 317; Humes v, Hillman, 39 Wash. 
107; Driscoll v. Dufur, 45 Wash. 494; 
Brown v. Kinney, 48 Wash. 448; Owen v. 
Casey, 48 Wash. 673; State v. Seaton, 26 
Wash. 305; Crowley v. McDonough, 30 
Wash. 57; Hotel Co. v. Merchants’ Ice Co., 
41 Wash. 620. 


As to when time begins to run where 
motions are made for new trial or to va- 
cate judgments irregularly entered, see 
State ex rel. Payson v. Chapman, 35 Wash. 
64; Rice Fisheries Co. v. Pacific Realty 
Co., 35 Wash. 535; State ex rel. Hennessy 
v. Huston, 22 Wash. 154; Hennessy v. Ta- 
coma Smelt. & Ref. Co., 33 Wash. 423; 
Lamona v. Cowley, 31 Wash. 297, 

As to effect of striking out statement 


or bill, see 1 Remington's Digest, p. 183, 
$ 334, and cases cited, 
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8 394. (5063.) Return of Bill— Extension of Time for Brief. 

The copy of a proposed bill or statement which is served as in this chapter 
prescribed, shall be returned to the party serving the same upon the bill or 
statement being certified, if he has appealed to the supreme court, or upon 
his thereafter appealing, for his use in preparing his brief on the appeal, and 
the time limited by any law or rule of court for the service and filing of his 
brief shall be enlarged by any delay in returning such copy as herein required 
to the extent of such delay; and when he serves his brief he shall return such 
copy to the party on whom it was originally served, and his brief shall not 
be deemed served till such copy is so returned by him. [L. ’93, p. 117, $ 14.] 

Cited in 31 Wash. 218. 


§ 395. (5064.) What shall be Part of Record. 

All reports of referees or commissioners, with the testimony and other 
evidence returned into court therewith, all findings of fact and conclusions of 
law made in writing by a judge, referee or commissioner and signed by him, 
all charges to a jury made wholly in writing, all instructions requested in 
writing to be given as part of a charge, all verdicts, general or special, and 
all rulings and decisions embodied in a written judgment, order or journal 
entry in the cause, together with all exceptions, if any, taken to any thereof, 
as well as all papers and matters hitherto deemed a part of the record, shall 
be deemed and are hereby declared to become, upon being filed in the cause, 
or, as the case may be, embodied in a journal entry, a part of the record in 
the cause, for all the purposes thereof and of any appeal therein; and it shall 
not be necessary or proper, for any purpose, to embody the same in any bill 
of exceptions or statement of facts. [L. ’93, p. 117, § 15.] 

See notes to §§ 388, 389, supra. 


Cited in 12 Wash. 324; 14 Wash. 545; 
33 Wash. 212; 48 Wash. 299, 

A stenographer’s longhand notes of 
testimony taken before a referee in an 
action at law, and attached to and made 
a part of the referee’s report, is sufficient 
on appeal, without the filing of a state- 


ment of facts: Bash v. Mining Co., 7 
Wash. 122. 

Testimony taken before commissioners 
and not returned with their report must 
be included in the statement of facts: 
State ex rel. Richardson v. Superior Court, 
41 Wash. 439. 


§ 396. (5065.) How Certified When Cases Consolidated. 

When two or more causes shall have been consolidated it shall not be 
necessary, for any purposes of an appeal which concerns only one or more, 
and not all of the original causes, to embody in a bill of exceptions or state- 
ment of facts any fact, matter or proceeding that relates solely to an original 
cause with which the appeal is not concerned; and the bill or statement shall 
be certified as in this act prescribed, notwithstanding the omission therefrom 
of such facts, matters and proceedings. [L. ’93, p. 118, § 16.] 


The fact that an appeal involves two 
separate causes which had been consoli- 
dated will not warrant the supreme court 
in entertaining jurisdiction of the appeal 
from a single decree entered therein, when 
some of tne defendants have not been 


§ 397. 


served with notice of appeal, although 
there may have been a proper service upon 
all the defendants in one of the causes as 
originally instituted: Cornell v. Hotel Co., 
15 Wash. 433. 


(5066.) Construction of Chapter. 


This chapter shall apply to and govern all civil actions and proceedings, 


both legal and equitable, and all criminal causes, in the superior courts, but 
shall not apply to courts of justices of the peace or other inferior courts or 
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tribunals from which an appeal does not lie directly to the supreme court. 
This chapter shall govern proceedings had after it shall take effect, in actions 
then pending as well as those in actions thereafter begun; but it shall not 
affect any right acquired or proceeding had prior to the time when it shall 
take effect, nor restore any right or enlarge any time then already lost or ex- 
pired. And except as above provided all acts and parts of acts inconsistent 
with the provisions of this act are hereby repealed. [L. *93, p. 118, $$ 17, 18.] 

Cited in 8 Wash. 586; 9 Wash. 575. law, although judgment had been ren- 

Where the law governing appeals is dered and notice of appeal given prior to 
changed, the settlement of a statement its taking effect: Wintermute v. Carner, 


of facts on a pending appeal must be 8 Wash. 585. 
governed by the provisions of the new 


CHAPTER VIII. 
NEW TRIALS, 


§ 398. (5070.) New Trial, Defined. 

A new trial is a re-examination of an issue [of fact] in the same court 
after a trial and decision by a jury, court, or referees. [L. 54, p. 170, $ 215; 
Cd. 81, $ 275; 2 H. C., $ 399.] 

Cited in 12 Wash. 2; 17 Wash. 602; 26 Wash. 329; 28 Wash. 624; 35 Wash. 66. 


§ 399. (5071.*) When New Trial may be Granted. 

The former verdict or other decision may be vacated and a new trial 
granted, on the motion of the party aggrieved, for any of the following 
causes materially affecting the substantial rights of such party: 

1. Irregularity in the proceedings of the court, jury or adverse party, or 
any order of the court, or abuse of discretion, by which such party was 
prevented from having a fair trial; 

2. Misconduct of prevailing party or jury; and whenever any one or more 
of the jurors shall have been induced to assent to any general or special 
verdict to a finding on any question or questions submitted to the jury by 
the court, other and different from his own conclusions, and arrived at by a 
resort to the determination of chance or lot, such misconduct may be proved 
by the affidavits of one or more of the jurors; 

3. Accident or surprise which ordinary prudence could not have guarded 
against; 

4. Newly discovered evidence, material for the party making the applica- 
tion, which he could not with reasonable diligence have discovered and pro- 
duced at the trial; 

5. Excessive or inadequate damages appearing to have been given under 
the influence of passion or prejudice; 

6. Error in the assessment of the amount of recovery, whether too large 
or too small, when the action is upon a contract, or for the injury or deten- 
tion of property; 

7, Insulliciency of the evidence to justify the verdict or the decision, or that 
it is against law; 

8. Error in law occurring at the trial and excepted to at the time by the 
party making the application. [T.. 709, p. 53, $1. Cf. L. ’54, p. 170, $ 216; 
L. ’69, p. 67, $ 278; Cd. ’81, $ 276, 2 H. C., $ 400.] 

372 


Char. VIII] 


See supra, §§ 339, 360, and notes. 
See notes to §§ 387-390, supra. 
See supra, § 362 et seq., verdict. 


NEW TRIALS, 


§ 399 


See supra, § 367, findings, ete.,in trial by court. 

See infra, $ 2181 et seq. and notes, new trial and arrest of judgment in criminal cases. 
See infra, § 465, new trial for reasons occurring after verdict, etc. 

See infra, § 1716, subd. 6, authorizing appeals from an order granting a new trial. 


Cited in 3 Wash. 21; 8 Wash. 185; 9 
Wash. 53; 11 Wash. 34; 12 Wash. 2; 12 
Wash. 617; 15 Wash. 440; 18 Wash. 347; 
19 Wash. 280; 22 Wash. 682; 26 Wash. 
329; 28 Wash. 624; 34 Wash. 335; 35 
Wash. 67; 42 Wash. 8; 42 Wasn. 481. 

A motion for a new trial is not neces- 
sary, except to call the attention of the 
court to and obtain a ruling upon mat- 
ters not previously presented, and which 
there had been no opportunity to present 
at the trial: See 1 Remington's Digest, p. 
123, $ 153; Jones v. Jenkins, 3 Wash. 
558; Burns v. Commencement Bay L. I. 
Co., 4 Wash. 558; Sultan W. és P. Co. v. 
Weyerhauser Timber Co., 31 Wash. 558. 

The making of a motion below for a 
new trial upon the statutory grounds does 
not save an objection going to the form 
of the action, in that the testimony shows 
a variance or a failure of proof, where no 
objection was made to the admission of 
the evidence, nor any motion for nonsuit 


on account of failure of proof, nor any . 


request for an instruction to find for 
the appellant for such reason: Sweeney 
v. Pacific Coast Elevator Co., 14 Wash. 
562. 

The granting of a new trial on statu- 
tory grounds is discretionary: See 2 Rem- 
ington’s Digest, p. 2146, § 3; State v. 
Buhmann, 16 Wash. 700; State v. Symes, 
17 Wash. 596; McBroom & Wilson Co. v. 
Gandy, 18 Wash. 79; Holgate v. Parker, 
18 Wash. 206; Langston v. Ephriam, 21 
Wash. 282; Callihan v. Washington Water 
P. Co., 27 Wash. 154; Dunkle v. Spokane 
Falls & N. R. Co., 20 Wash. 254; Gardner 
v. Lovegren, 27 Wash. 356; Gray v. 
Washington Water etc. Co., 27 Wash. 713; 
Kohler v. Fairhaven € N. W. R. Co. 8 
Wash. 452; Doyle v. Great Northern R. 
Co., 43 Wash. 558; Sharp v. Greene, 22 
Wash. 677. 

The granting or refusal of a new trial 
is matter within the discretion of the trial 
court: Smith v. United States, 1 W. T. 262; 
Rinehart v. Watson, 11 Wash. 526; Rotting 
v. Cleman, 12 Wash. 615. 

The refusal of the trial court to set 
aside the verdict and grant a new trial 
is an exercise of discretion, not review- 
able by the appellate court, unless the 
diseretion has been abused, or there 
- 18 a great preponderance of the evidence 
against the verdict: Page v. Rodney, 2 
W. T. 461; affirming Gove v. Moses, 1 W. 
T. 7; Corbitt v. Harrington, 14 Wash. 197; 
Rinehart v. Watson, supra. 

Granting new trial cannot be considered 
an abuse of discretion, where there is a 
substantial conflict in the testimony: See 2 
Remington’s Digest, p. 2150, § 23. See, also, 
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1 Remington’s Digest, p. 219, § 406; Ben- 
der v. Rinker, 21 Wash. 636; Trumball v. 
School District No. 7, 22 Wash. 631; 
O’Rourke v. Jones, 22 Wash. 629; Fried- 
man v. Manley, 21 Wash. 43; Sharp v. 
Greene, 22 Wash. 677; Tacoma v. Tacoma 
Light € W. Co., 16 Wash. 288. But see, | 
Id., 17 Wash. 458; Clark v. Great North- 
ern R. Co., 37 Wash. 437; Latimer v. 
Black, 24 Wash. 231. 

Courts are reluctant to set aside ver- 
dicts of juries, even where they have 
themselves heard the testimony, and they 
should be more reluctant to disturb the 
verdict when as an appellate court they 
have not heard the testimony, hence the 
appellate court will not set aside the ver- 
dict unless there is no evidence to sustain 
it: Williams v. Miller, 1 W. T. 88, 91. 

The court may extend the time in which 
to file a motion for a new trial after 
the time fixed by statute has expired; and 
this may be done so as to validate a mo- 
tion ineffectual because not filed in time: 
See 1 Remington’s Digest, p. 2155, $ 44; 
Bailey v. Drake, 12 Wash. 99; Leaven- 
worth v. Billings, 26 Wash. 1; Bullock v. 
White Star Steamship Co., 30 Wash. 448; 
Kreielsheimer v. Nelson, 31 Wash. 406. 

Renewal of motion for: See Burnham 
v. Spokane Mercantile Co., 18 Wash. 207, 
51 Pac. 363. 

As to when verdict should be set aside, 
see 1 Remington’s Digest, p. 222, § 412. 

An erroneous ruling that works no 
prejudice to a party is not cause for a 
new trial: Newberg v. Farmer, 1 W. T. 
182; but a verdict manifestly against the 
evidence and contrary to law should be 
set aside: King Co. v. Collins, 1 W. T. 
469. 

A new trial may be awarded though the 
verdict be supported by some evidence, 
when it appears that it is insufficient to 
support the verdict: Pederson v. Seattle 
etc. St. Ry. Co., 6 Wash. 202; Welever 
v. Advance Shingle Co., 34 Wash. 331. 

As to when verdict should not be set 
aside, see 1 Remington’s Digest, p. 223, 
§ 412, and cases cited. 

If there is sufficient legal testimony to 
support the verdict of a jury, although 
the testimony may be conflicting, the ver- 
dict should not be disturbed: Puget Sound 
etc. Ry. Co, v. Ingersoll, 4 Wash. 675; 
Brasen v. S. L. ete. Rv. Co., 4 Wash. 754; 
Dillon v. Folsom, 5 Wash. 439; Booth v. 
Columbia etc. Ry, Co., 6 Wash. 531; Bur- 
den v. Cropp, 7 Wash. 198; Noyes v. Pu- 
gin, 2 Wash. 653; Lybarger v. State, 2 
Wash. 553; Graves v. Griffith R. ete. Co. 
on 742; Rotting v. Cleman, 12 Wash. 
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The verdict of a jury will not be dis- 
turbed where there is sufficient evidence 
to establish all the facts necessary to 
sustain the issue made by the successful 
party, although the court may be of the 
opinion that the evidence on the other 
side is of greater weight: Burden v. Cropp, 
7 Wash. 198; Dougan v. Abbott, 7 Wash. 
370; Harper v. Sinclair, 7 Wash. 373, 376. 


If the jury disregard the law as given 
by the court, it is the court’s duty to in- 
stantly set aside the verdict: N. P. By. 
Co. v. Hess, 2 Wash. 383, 393. 


A verdict which, under tho pleadings, is 
either a mistake or a compromise, should 
not be received, but the jury should be 
directed to find the full sum or nothing: 
Frost v. Ainslie L. Co., 3 Wash. 241. 


As to review of the granting of new 
trial or rehearing, see 1 Remington’s Di- 
gest, p. 219, § 406, and cases cited. 

The action of the lower court in grant- 
ing a new trial will not be reversed on 
appeal, if there is any theory upon which 
such action can be sustained: Trumbull 
v. Jackman, 9 Wash. 524; Tilden v. Gor- 
don & Co., 25 Wash. 593; Anderson v. 
McDonald, 31 Wash. 274; Bracka v. Fish, 
28 Wash. 410; McBroom & Wilson Co. v. 
Gandy, 18 Wash. 79. 

Where the verdict has been rendered 
against defendants jointly and the evi- 
dence shows a separate and not a joint 
employment, the granting of a new trial 
is not an abuse of discretion: Id. 

Assuming that the trial judge should 
not have undertaken to tell the jury upon 
what state of facts defendants would be 
deemed negligent, yet, having done so, 
and having drawn a correct conclusion 
from the facts stated, a new trial will 
not be granted on that ground, for the 
reason that no injury could result there- 
from: Carroll v. Centralia W. C., 5 Wash. 
613. 


PRACTICE.—A motion for a new trial 
need only present such grounds as arise 
or are ascertained subsequent to the trial, 
which the party had no opportunity to or 
could not raise during the trial: Jones v. 
Jenkins, 3 Wash. 17, 22. 

Where the record shows that the mo- 
tion for a new trial was made on several 
grounds, but does not show upon which 
of them the ruling of the court was based, 
the order will not be reversed if it was 
within the sound diseretion of the court 
to make it upon any of the grounds stated: 
Rotting v. Cleman, 12 Wash. 615. 

The allegations of the grounds of a 
motion for a new trial in the language of 
the statute is sufficient under this section: 
Idee. 

Under former statutes, held, that a mo- 
tion for a new trial, not specifically stat- 
ing the grounds relied on save in the stat- 
utory language, was properly denied: Daw- 
son v. Baum, 3 W. T. 464; Bradshaw v. 
Territory, 3 W. T. 263, 
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The granting of a motion for a new 
trial, in which over fifty distinct assign- 
ments of error are alleged, without speci- 
fying the grounds upon which the order 
is based, cannot be urged as res adjudi- 
cata upon any of the grounds assigned: 
State v. Largent, 9 Wash. 691. 

Where there was no motion for a new 
trial on the ground of insufficiency of the 
evidence to sustain the verdict, the ques- 
tion cannot be raised on appeal from an 
order denying defendant’s motion for 
judgment upon special issues submitted to 
the jury: Tingley v. Fairhaven L. Co., 9 
Wash. 34, 

A new trial may be granted as to de- 
fendants who answer, and denied as to a 
defaulting defendant, although the motion 
is made on behalf of all: Ex parte Low- 
man etc. Co., 2 Wash. 427; State ex rel. 
Holgate v. Superior Court, 19 Wash. 114. 

EXCESSIVE VERDICT.—As to what 
considered excessive damages, see 1 Rem- 
ington’s Digest, p. 881, $$ 79-94. Where 
a verdict is larger than is warranted by 
the evidence it is excessive, and it is 
error to deny a motion for a new trial: 
Brotton v. Langert, 1 Wash. 227; Wait 
v. Robertson Mortgage Co., 37 Wash, 282; 
Prosch v. Seattle, 46 Wash. 553. 

A verdict of $15,000 for injuries to a 
child of nine years of age, necessitating 
the amputation of one of his legs, is not 
excessive: Roth v. Union Depot Co., 13 
Wash. 525. 

A verdict for $1,000 is not excessive in 
an action for damages as result of a colli- 
sion in which plaintiff was injured and 
bruised, her wagon destroyed, and contents 
seriously damaged and horses injured: 
Spurrier v. Front St. etc. Ry Co., 3 Wash. 
659. 

Verdict for $15,000 in action for per- 
sonal injuries held not excessive in Sears 
v. Seattle etc. St. Ry. Co., 6 Wash. 227. 

A verdict for $13,625 is not excessive 
for injuries received through the negli- 
gence of defendant when it appears that 
the plaintiff was a healthy man prior to 
the injury; that as a result of the acci- 
dent he received a scalp wound, an injury 
to the small of the back, and probably a 
resultant injury to the kidneys; that the 
lower extremities are partially paralyzed, 
and that he cannot walk without crutches; 
that he suffers much pain, sleeps but little, 
and will never be able to do work as a 
turner and millwright, or anv other kind 
of labor, and will probably not live longer 
than a year: Sutton v. Snohomish, 11 
Wash. 24. 

If the trial court finds that a portion of 
the damages assessed by the jury is ex- 
cessive, it is not required to grant a new 
trial, but may properly direct a remis- 
sion of the excessive portion of the ver- 
dict: See 1 Remington’s Digest, p. 898, § 
133; MeDonough v. Gt. No. Ry. Co., 15 
Wash, 244; Winter v. Shoudy, 9 Wash. 52; 
Kohler v. Fairhaven etc. Ry. Co., 8 Wash. 
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452; Rigney v. Tacoma L. & W. Co., 9 
Wash. 245; Bailey v. Cascade Timber Co., 
35 Wash. 295; Hughes v. Dexter Hor- 
ton Co., 26 Wash. 110; Waite v. Robert- 
son Mtg. Co., 37 Wash. 282; McOwen v. 
Seattle El. Co., 48 Wash. 362. 

Verdict for $7,000 in action for personal 
injuries reduced to $5,000 in Cogswell v. 
West St. etc. Elec. St. Ry. Co., 5 Wash. 
47. 

A verdict of $30,000 for injuries in- 
flicted upon a child of tender years 
through defendant’s negligence in the 
operation of its cable car is excessive, and 
should be reduced to $12,000, though the 
injuries were severe and the results to 
the plaintiff very serious: Mitchell v. Ta- 
coma Ry. & Motor Co., 13 Wash. 560. 


Where a party refuses to comply with 
the order of the court requiring a remis- 
sion of a portion of the verdict as a con- 
dition for granting a new trial, the order 
will not be reversed unless the trial court 
clearly abused its discretion: Kohler v. 
Fairhaven etc. Ry. Co., 8 Wash. 452; Rig- 
ney v. Tacoma L. & W. Co., 9 Wash. 247. 


A verdict for $750 for slander by the 
utterance in a public street in the presence 
of numerous persons of words question- 
ing the chastity of a woman is not ex- 
cessive: Childs v. Childs, 49 Wash. 27. 


NEW TRIAL FOR ERRORS AND IR- 
REGULARITIES.—For failure of justice, 
see Brennan v. Seattle, 39 Wash. 640. 
Error of court in giving judgment on ac- 
count of variance instead of allowing 
amendments: See Ernst v. Fox, 26 Wash. 
526. 

It is not a valid reason for a new trial 
that the judge was a nonresident of the 
city and unacquainted with real estate 
values, or that he was personally acquaint- 
ed with some of the witnesses: Sharp v. 
Greene, 22 Wash. 677. 

Errors occurring at trial and not ex- 
cepted to are not grounds for new trial: 
State v. Owens, 15 Wash. 468. 

As to grounds for new trial in general, 
see 2 Remington’s Digest, pp. 2147-2151, 
$$ 6-33; Mitchell v. Matheson, 23 Wash. 
723; Tacoma v. Tacoma Light & Water 
Co., 16 Wash. 288; Clark v. Great North- 
ern R. Co., 37 Wash. 537; Sharp v. Greene, 
22 Wash. 677; Wallerich v. Puget Sound 
Warehouse Co., 38 Wash. 501. 


NEWLY DISCOVERED EVIDENCE: 
See 2 Remington’s Digest, pp. 2152-2154, $$ 
34-40. Where newly discovered evidence 
would tend to produce a different verdict 
than the one rendered, it is error to re- 
fuse a new trial: Lafond v. Smith, 8 Wash. 
26. See, also, Binns v. Emery, 45 Wash. 
215. 

A new trial should not be granted for 
newly discovered evidence unless the court 
is satisfied that the legitimate effect of 
such evidence would be to change the ver- 
dict rendered; mere cumulative or corrob- 
orative evidence is not sufficient. What 
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the newly discovered evidence is must be 
made clearly to appear: McKilver v. Man- 
chester, 1 W. T. 255; Leschi v. Territory, 1 
W. T. 13; Tolmie v. Dean, 1 W. T. 46. 

A new trial will not be granted on the 
ground of newly discovered evidence in 
order that a witness may elaborate his 
testimony on matters which would contra- 
dict his previous testimony: State v. Nord- 
strom, 7 Wash. 506. 

Where it appears that evidence assigned 
as newly discovered is material and could 
not have been previously discovered with 
diligence, it is an abuse of discretion to 
refuse a new trial: State v. Stover, 3 
Wash. 206; State v. John Port Townsend, 
7 Wash. 462; State v. Webb, 20 Wash. 
500. 

The denial of a motion for a new trial 
based upon newly discovered evidence is 
not erroneous, when neither the material- 
ity of the evidence nor the exercise of due 
diligence in attempting to secure it are 
reasonably made to appear from the af- 
davit supporting the motion: Wilson v. 
Waldron, 12 Wash. 149. 

As to diligence in procuring evidence, 
see 2 Remington’s Digest, p. 2152, § 35; 
Reeder v. Traders’ Nat. Bank, 28 Wash. 
139; Bullock v. White Star Steamship Co., 
30 Wash. 448; Booth v. Columbia etc. R. 
Co., 6 Wash. 531; Jordan v. Seattle, 30 
Wash. 298; Colins v. Bacon, 38 Wash. 80; 
Brennan v. Seattle, 39 Wash. 640; Du- 
montier v. Stetson & Post Mill Co., 39 
Wash. 264; State v. Vance, 29 Wash. 438. 

A new trial for newly discovered evi- 
dence is properly denied where no dili- 
gence was shown: Goodrich v. Kimble, 
49 Wash. 516. 

Discretion is involved in the granting of 
a new trial for newly discovered evidence 
where the evidence was conflicting or in- 
sufficient, and the same will not be dis- 
turbed on appeal where no abuse of dis- 
cretion appears: Cummings v. Sunich, 44 
Wash. 665. 

It is discretionary to denv a new trial 
on the ground that the stenographer had 
lost his notes, the appellant offering to 
pay all costs in order to get a correct 
record: Moylan v. Moylan, 49 Wash. 341. 

When evidence is merely cumulative: See 
2 Remington’s Digest, p. 2153, § 37; Wise- 
man v. Eastman, 21 Wash. 163; Benson 
v. Hamilton, 34 Wash. 201; O’Toole v. 
Faulkner, 34 Wash. 371; State v. Under- 
wood, 35 Wash. 558; Thayer v. Spokane 
County, 36 Wash. 63; Shannon v. Tacoma, 
41 Wash. 220; Brennan v. Seattle, 39 
Wash. 640. 

New trial should not ordinarily be 
granted to impeach or attack credibility 
of witnesses: See Seattle Lum. Co. v. 
Sweeney, 43 Wash. 1; Harvey v. Ivory, 35 
Wash. 397. 

As to sufficiency and probable effect of 
newly discovered evidence in causing dif- 
ferent result, see 2 Remington’s Digest, p. 
2154, $ 40; Tyler v. North Amer, Trad. 
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etc. Co., 24 Wash. 252; Pierson v. Pierce, 
42 Wash. 164. 


A new trial for newly discovered evi- 
dence as to the location of a lost corner 
is properly denied where such evidence 
is vague and indefinite: Strunz v. Hood, 44 
Wash. 99. 


SURPRISE: See 1 Remington’s Digest, 
pp. 2150, 2151, $$ 26-33. Surprise cannot 
exist as ground for a new trial when the 
pleadings put the parties on notice of the 
matters claimed as a surprise: Booth v. 
Columbia etc. Ry. Co., 6 Wash. 531. 


In an action for goods sold and de- 
livered to which the defendant had filed 
a general denial, plaintiff is not entitled 
to a new trial on the ground of surprise, 
because of the testimony of the defend- 
ant denying that he had ever ordered or 
received the goods: Wilson v. Waldron, 
12 Wash. 149. See, also, Friedman v. Man- 
ley, 21 Wash. 43; Czarecki v. Seattle & S. 
F. R. € N. Co., 30 Wash. 288. As to 
power and duty of court in general, see 
State v. John Port Townsend, 7 Wash, 
462; La Fond v. Smith, 8 Wash. 26; Allen 
v. Chambers, 18 Wash. 341; Pincus v. Pu- 
get Sound Brew. Co., 18 Wash. 108; Fried- 
man v. Manley, 21 Wash. 43. 


When witness not subpoenaed, his ab- 
sence will not be held surprise: Clemans 
v. Western, 39 Wash. 290; Woods v. Globe 
Nav. Co., 40 Wash. 376. 

Surprise by the overruling of a decision 
of the supreme court entitles party to a 
new trial: Hull v. Vining, 17 Wash. 352; 
Allen v. Chambers, 18 Wash. 341. 

Pavment of costs may be imposed as 
condition for granting new trial for in- 
advertence or surprise: See O'Toole v. 
Phoenix Ins. Co., 39 Wash. 688; Seaton 
v. Cook, 45 Wash. 27, 

But not where court erroneously con- 
strucd the pleadings: See Casey v. Mali- 
dore, 19 Wash. 279. 


MISCONDUCT OF COUNSEL, JURY, 
OR JUDGE: See 2 Remington's Digest, pp. 
2147, 2148, $$ 11-17. Counsel may be per- 
mitted to draw their own inferences or 
conclusions from the particular facts in 
evidence, and illogical or incorrect infer- 
ences in argument do not constitute 
grounds for a new trial: Sears v. Seattle 
C. St. Ry. Co., 6 Wash. 227, 233. 

Certain acts of the presiding judge dur- 
ing the trial held misconduct and entitling 
defendant in @ criminal case to a new 
trial: State v. Coella, 3 Wash. 99. See 
State v. Coclla, 8 Wash. 513. 

A new trial should be granted when it 
is shown that the successful litigant and 
one juryman during the trial had been 
walking the streets and conversing to- 
gether and were also playing cards and 
drinking together in a saloon: Vollrath v. 
Crowe, 9 Wash. 374. See, also, Shannon 
v. Tacoma, 41 Wash. 220; Hedican v. 
Pennsylvania Fire Ins. Co.. 21 Wash. 488; 
Buchanan v. Laber, 39 Wash. 410, 
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When a jury has determincd upon a ver- 
diet in favor of a plaintiff in an action 
for the recovery of damages, there is nu 
impropriety in the jury’s resorting to lot 
to find the average sense of the jury 
upon the amount of the verdict to be re- 
turned, when there is no agreement to be 
bound thereby and the minds of the jurors 
are free to deliberate and act upon the 
result, using the same as a basis of dis- 
cussion in arriving at the amount of the 
recovery they should award: Watson v. 
Reed, 15 Wash. 440. See, also, Rice Fish- 
eries Co. v. Pacific Realty Co., 35 Wash. 
535; Conover v. Nehrer-Ross Co., 33 Wash. 
172, 

A verdict arrived at by chance is such 
misconduct as requires a new trial: Good- 
man v. Cody, 1 W. T. 329, 34 Am. Rep. 
815, 816, and extended note. As to further 
misconduct of jury, see Schultz v. Sim- 
mons Fur Co., 46 Wash, 555; Brennan v. 
Seattle, 46 Wash. 427. 

Neither perjury nor failure to suggest 
evidence is ordinarily sufficient grounds 
for a new trial: McDougall v. Walling, 21 
Wash. 478; Friedman v. Manley, 21 Wash. 
675. 

It is not misconduct on the part of the 
plaintiff, in a personal injury case, which 
would warrant a new trial, that, during 
an extended argument to the jury on be- 
half of the defendant, plaintiff, who was 
very nervous as a result of her injuries, 
burst into a crying spell, and was taken 
out of court in view of the jury: Connell 
v. Seattle, Renton € Southern R. Co., 47 
Wash. 510, | 

It is misconduct of the prevailing party 
requiring a new trial, for his counsel, in 
argument to the jury, to repeat a prejudi- 
cial comment on the evidence made by the 
judge when the jury was not present, 
counsel stating that the same was “said 
here by one who knows more about these 
things than I do,” since the inference 
would carry to the jury that the judge 
had made such unlawful comment: Spen- 
cer v. Arlington, 49 Wash. 121. 

A new trial is properly granted for per- 
mitting, over objection, adverse comment 
to the jury by counsel on the fact that 
the plaintiff in a personal injury case had 
refused to consent to the examination of 
his physician as to facts learned in a pro- 
fessional capacity: Kiehlhoefer v. Wash- 
ington Water Power Co., 49 Wash. 646. 


IN EQUITY.—In an equity cause a mo- 
tion for a new trial is unnecessary; hence 
the failure to file a motion for a new 
trial in such case within the time provided 
by law cannot defeat an appeal: Little- 
john v. Miller, 5 Wash, 399, 402; Sadler 
v. Niesz, 5 Wash, 182. 

A statement of facts need not be pre- 
pared for use on the hearing of a motion 
for a new trial: Id. 

ON APPEAL.—Held, under former stat- 
utes, that the granting or refusing a new 
trial is not a final decision and no appeal 
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lies therefrom: McCormick v. Walla Walla 
etc. Ry. Co., 1 W. T. 512. 

An appeal may be taken without making 
any motion for a new trial in an equity 
cause: Littlejohn v. Miller, supra. 

Under § 450, Code of 1881, the appel- 
late court may review and reverse any 
judgment of the lower court, althoug 
no motion for a new trial be made: John- 
son v. Maxwell, 2 Wash. 482; see Morgan 
v. Bell, 3 Wash. 558. 

A motion for a new trial is not neces- 
sary in order to give validity to an ap- 
peal, where no opportunity is given to at- 
tack the findings: Kennedy v. Derrickson, 
5 Wash. 289. 

As to necessity of motion for new trial 
in general, see 1 Remington’s Digest, p. 
123, §§ 153-163. 

The premature entry of a judgment 
upon the verdict of a jury before notice 
of a new trial could be interposed is not 
ground for vacating the judgment, when 
the motion for a new trial has, never- 
theless, been given a full hearing and de- 
cided on its merits: National Bank v. 
Weymouth, 11 Wash. 412. 

Where the matters alleged as error were 
involved in the disposition of the case, 
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and were fully presented to the court 
below, a motion for a new trial is 
unnecessary: Tullis v. Shannon, 3 Wash. 
716. 


Under the appeal act of March 22, 1889, 
it is sufficient, without making a formal 
assignment of errors, to specify the errors 
in appellant’s motion for a new trial, and 
cite them in its brief: Watson v. Grays 
Harbor B. Co., 3 Wash. 283. 


Where the transcript fails to show a bill 
of exceptions, and also that a motion for 
a new trial was made below, the writ of 
error will be dismissed: Clark Co. v. Com- 
missioners, 1 W. T. 250. 

If plaintiff, instead of going to trial, 
moves for and obtains a judgment on the 
pleadings, he cannot afterward complain 
of the judgment, though it be for a nomi- 
nal sum: Hadlam v. Ott, 2 W. T. 165. 


Certiorari will not lie to review the ac- 
tion of the lower court in granting a new 
trial: State v. Superior Court, 6 Wash. 
201. 

Failure to enter judgment until several 
days after a motion for a new trial is 
overruled constitutes no ground for error: 
Voorhies v. Hennessy, 7 Wash. 243. 


8 400. (5072.) Specification of Grounds for New Trial. 
In no case of motion for a new trial hereafter made in the courts of this 


state shall it be necessary to specify the grounds thereof, otherwise than in the 
language of the last preceding section, specifying the grounds upon which a 
motion for a new trial may be made. [L. ’88, p. 30, $ 1; 2 H. C., $ 401.] 


See notes to last section. 
See infra, § 401, when affidavit may be used. 


Cited in 3 Wash. 21. | 

In granting a new trial, asked on sev- 
eral grounds, it is discretionary to make 
a general order without stating specific 
reasons therefor, and not error to refuse a 


§ 401. (5074.) 


request to state the specific grounds: Best 
v. Seattle, 50 Wash. 533. 

As to specification of errors, see 2 Rem- 
ington’s Digest, p. 2155, $ 46. 


When Affidavits may be Used. 


The motion for a new trial shall state the grounds or causes for which a 
new trial is asked, and if made for any of the causes mentioned in the first, 
second, third, or fourth subdivision of section 399, the facts upon which it 


is based may be shown by affidavit. 


See supra, § 400, specification of grounds. 


[Cd. '81, $ 278; 2 H. C., $ 403.] 


See supra, $ 399, and notes, grounds for new trial. 


See infra, § 403, what affidavits must show. 


Cited in 2 Wash. 562, 

A motion for a new trial because of the 
insufficiency of the evidence, or that the 
verdict is contrary to law, must be made 
upon the written statement required by 
this section: Jones v. Wiley, 1 W. T. 603. 

The misconduct of the jury in separating 
without authority must be shown by aft- 
davit: Lyberger v. State, 2 Wash. 552. 

Affidavits in support of a motion for a 
new trial under Laws of 1886 are a part of 
the record on appeal without a statement 
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of facts or bill of exceptions being settled: 
Anderson v. State, 2 Wash. 183. 

As to what may be shown by affidavits, 
see 2 Remington’s Digest, p. 2155, §§ 49-51; 
Marvin v. Yates, 26 Wash. 50; Pincus v. 
Puget Sound Brew. Co., 18 Wash. 108; 
Reeder v. Traders’ Nat. Bank, 28 Wash. 
139; O’Toole v. Phoenix Ins. Co., 39 Wash. 
688; Wilson v. Waldron, 12 Wash, 149; 
Brennan v. Seattle, 39 Wash. 640; Dumon- 
tier v. Stetson & Post Mill Co., 39 Wash. 
264, | 
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$ 402. (5075.) Notice and Motion, Practice. ` 

The party moving for a new trial must, within two days after the verdict 
of a jury, if the action was tried by a jury, or two days after notice in writing 
of the decision of the court or referee, if the action was tried without a jury, 
file with the clerk, and serve upon the adverse party, his motion for a new 
trial, designating the grounds.upon which it will be made. If the motion is 
made upon affidavits, the moving party must, within two days after serving 
the motion, or such further time as the court in which the action is pending, 
or the judge thereof may allow, file such affidavits with the clerk, and serve a 
copy thereof upon the adverse party, who shall have two days to file counter 
affidavits, or such further time as the court may allow, a copy of which must 
be served upon the moving party. [Cf. L. ’69, p. 68, $ 282; Cd. ’81, $$ 279, 
280; L. 791, p. 102, $ 1; 2 H. C., $ 404; L. ’97, p. 13, §1.] 


See infra, § 431, time of entering judgment. 


See notes to § 399, supra. 


Cited in 11 Wash, 413; 17 Wash. 126; 26 
Wash. 3; 35 Wash. 67; 40 Wash. 39. 

Under § 250, supra, authorizing courts to 
enlarge or extend the time within which 
by statute any act is to be done or pro- 
ceeding taken after the time therefor has 
expired, a court may extend the time in 
which to file a motion for a new trial after 
the expiration of the time fixed by statute: 
See 2 Remington’s Digest, p. 2154, § 44; 
Bailey v. Drake, 12 Wash. 99; Bullock v. 
White Star S. S. Co., 30 Wash. 448; Kreils- 
heimer v. Nelson, 31 Wash. 406. 

Under such circumstances, there is no 
prejudicial error in the court’s entering an 
order extending the time for filing a mo- 
tion for a new trial, although the order by 
its terms is to take effect as of a prior date 
and thus validate a motion for a new trial 
which was ineffectual by reason of its 
not having been filed in time: Bailey v. 
Drake, 12 Wash. 99. A successor in office 
of judge may grant a new trial in a case 
heard before his predecessor: Rank v. 
Scholl, 19 Wash. 30; Nelson v. Seattle 
Traction Co., 25 Wash. 602. Successive 
motions for new trial on the same grounds 
cannot be considered by trial judge or his 
successor: See Coyle v. Seattle Electric Co., 
31 Wash. 181; Burnham v. Spokane Mer. 
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Co., 18 Wash. 207. The practice upon 
entering judgment and the right to move 
for a new trial is the same in equity as in 
cases tried before a jury: State ex rel. Pay- 
son v. Chapman, 35 Wash. 64. 


The statute requiring a judgment to be 
entered immediately upon return of the 
verdict does not change the rule, under 
the former statute, whereby the court had 
power to extend the time for moving for a 
new trial after the time therefor had ex- 
as McAllister v. Seattle Brewing & 

alting Co., 44 Wash. 179. 


As to time for application, see 2 Rem- 
ington’s Digest, p. 2154, § 43; McBroom 
& Wilson Co. v. Gandy, 18 Wash. 79; 
Turner v. Bailey, 12 Wash. 634; Boarman 
v. Hinckley, 17 Wash. 126; Kubillus v. 
Ewert, 40 Wash. 38. 


Notice of a motion for a new trial is a 
sufficient notice of intention to apply there- 
for: Boarman v. Hinckley, 17 Wash. 126. 

The party filing a motion for a new trial 
is not entitled to notice of the time of 
hearing the motion: Burnham v. Spokane 
Mercantile Co., 18 Wash. 207. 

Order for judgment instead of new trial: 
See Griffith v. Maxwell, 19 Wash. 614; 
Buffalo Pitts Co. v. Dearing, 37 Wash, 591. 


(5076.) What Affidavits for Motion must Show. 


If the motion be supported by affidavits, and the cause be newly discov- 
ered evidence, the affidavits of any witness or witnesses, showing what their 
testimony will be, shall be produced, or good reasons shown for their non- 


production. 
91, p. 103, $ 2; 2 H. C., $ 405.] 


[L. *54, p. 170, $ 219; L. ’69, p. 68, $ 284; Cd. ’81, $ 282; L. 


See supra, $ 401, when affidavits may be used, 


Cited in 39 Wash. 268, 
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JUDGMENTS IN GENERAL, 


§ 404 


CHAPTER IX. 
JUDGMENTS IN GENERAL, 


$ 404. 


(5080.) Judgment, Defined. 


A judgment is the final determination of the rights of the parties in 


the action. 


[L. ’54, p. 171, $ 220; Cd. ’81, $ 283; 2 H. C., $ 406.] 


See supra, $ 278, judgment on pleadings for want of reply. 


See infra, $ 408, judgment of nonsuit. 
See infra, $411, judgment by default. 
See infra, $ 413, judgment by confession, 


Cited in 25 Wash. 656; 31 Wash. 186. 

Judgments generally: See 2 Remington’s 
Digest, pp. 1573-1642. 

JUDGMENT — VALIDITY AND EF- 
FECT OF.—A judgment which goes beyond 
the issues and attempts to settle questions 
not submitted for a judicial determination, 
is unwarranted: American etc. Assn. v. 
Farmers’ Ins. Co., 11 Wash. 619. The fact 
that the trial was not confined to the is- 
sues, and that findings were made outside 
thereof, does not require a reversal, where 
other findings within the issues support the 
judgment: State ex rel. Weidert v. Superior 
Court, 36 Wash. 81. 

A person may be bound by a decree, 
though not a technical party to the action, 
if he be interested in the subject matter of 
the action and exercise the right of partici- 
pating in the defense thereto: Douthitt v. 
MacCulsky, 11 Wash. 601; Shoemake v. 
Finlayson, 22 Wash. 12. 

An item of special damage, which, 
though recoverable, was not alleged in the 
complaint, cannot be included in the judg- 
ment: Levy v. Sheehan, 1 Wash. 149. 

A judgment against an insane surety 
upon a forthcoming bond in attachment 
proceeedings is not void, if the surety was 
not insane at the time the bond was given: 
Pollock v. Horn, 13 Wash. 626. 

Questions as to irregularities in the pro- 
ceedings in which a judgment is rendered 
against an insane person cannot be raised 
in a collateral attack: Id.; Park v. Mighell, 
3 Wash. 737; Belers v. Miller, 10 Wash. 
259. 

The fact that the insanity of a judgment 
debtor had been established prior to the 
rendition of judgment against him would 
not exempt his property from the opera- 
tion of an execution flowing from a legal 
judgment, which had not been fraudulently 
or wrongfully obtained: Pollock v. Horn, 
supra. 

A decision of the supreme court estab- 
lishing property rights between parties will 
be held conclusive when collaterally at- 
tacked in a subsequent action: Morrow v. 
Moran, 5 Wash. 692. 

Although the pleadings may not entitle 
defendants to affirmative relief. a decree 
determining their rights between each 
other is voidable, and not void, where the 
court had jurisdiction of the persons and 
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subject matter: Jones v. Sander, 2 Wash. 
329. 

Where an attack is made upon a judg- 
ment in a collateral action, when it ap- 
pears that the court had jurisdiction of the 
person and of the subject matter in the 
original action, it must be presumed, until 
rebutted, that "the court continued to act 
within its jurisdiction throughout the case; 
and, although the pleadings as filed would 
not suppport the judgment rendered, the 
presumption is that the court may have 
considered the pleadings amended to cor- 
respond with the proof offered and have 
entered judgment in pursuance of such 
amendment: Baldwin v. Baer, 10 Wash. 
414. 

As to presumption in favor of validity 
of judgment, wnen attacked collaterally, 
see 2 Remington’s Digest, p. 1610, sy 143- 
150; Christofferson v. Pfennig, 16 Wash. 
491: Case reste Machine Co. v. Sires, 
21 Wash. 322 2; McKenna v. Cosgrove, 41 
Wash. 332; Collett v. N. P. R. Co., 23 Wash. 
600; Morrison v. Berlin, 37 Wash. 600; 
Sullivan’s Estate, In re, 40 Wash. 202; 
Yamashita, In re, 30 Wash. 234. As 
against collateral attack upon the ground 
that a summons was insufficient to give a 
court jurisdiction, it will be presumed in 
aid of a decree, which recites that service 
of the complaint and notice had been dulv 
made according to law, that another and 
sufficient summong was issucd, where there 
was ample time for the service of an- 
other summons after completion of the 
publication of the first: Rogers v. Miller, 
13 Wash. 82. As to grounds of collateral 
attack, see 2 Remington's Digest, pp. 1611- 
1613, §§ 151-162; Dubuque v. Stich, 16 
Wash. 641; Dolan v. Jones, 37 Wash. 176; 
Baldwin v. Baer, 10 Wash. 414; Krutz v. 
Batts, 18 Wash. 460; State v. Washington 
Dredging etc. Co., 43 Wash, 508; Kizer v. 
Canfield, 17 Wash, 417; Rohrer v. Snyder, 
29 Wash. 199; State ex rel. Le Brook v. 
Wheeler, 43 Wash. 183; Christofferson v. 
Pfennig, 16 Wash. 491; Nolan v. Arnot, 
36 Wash. 101; Ballard v. Way, 34 Wash. 
116; Peyton v. Peyton, 28 Wash. 278; 
Kalb v. German Sav. & Loan Soc., 25 
Wash. 349; Noerdlinger v. Huff, 31 Wash. 
360; Stern v. State Board of Dental Ex- 
aminers, 50 Wash. 100; Noble v. Aune, 50 
Wash. 73; Bauer v. Widholm, 49 Wash. 
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310; Peterson v. Lara, 46 Wash. 448; Sil- 


verstone v. Totten, 50 Wash. 447; Stevens , 
v. Doohen, 50 Wash. 145; Waterman v. 


Bash, 46 Wash. 212. 


As to what collateral and what direct 
attack, see 2 Remington’s Digest, p, 1613, 

163; Dormitzer v. German Sav. & Loan 
Soc., 23 Wash. 132; Sturgis v. Dart, 23 
Wash. 244; Dane v. Daniel, 28 Wash. 155; 
Kalb v. German Sav. & Loan Soc., 25 
Wash. 349; Peyton v. Peyton, 28 Wash. 
278; Northwestern & P. H. Bank v. Rid- 
path, 29 Wash. 687; Donaldson v. Winning- 
ham, 48 Wash. 374. 


CONCLUSIVENESS of judgment of 
courts, see 2 Remington’s Digest, pp. 1616, 
1617, §§ 173-176. 

Of probate and superior courts: See 
Davis v. Seattle Nat. Bank, 19 Wash. 65; 
Nash v. Wakefield, 30 Wash. 581; In re 
Graham, 7 Wash. 237; Meeker v. Winyer, 
48 Wash. 27. 

Of appellate courts: See Tibbals v. Mt. 
Olympus Water Co., 16 Wash. 480; Taake 
v. Seattle, 18 Wash. 178; Smith v. Seat- 
tle, 20 Wash. 613; State v. Boyce, 25 Wash. 
422; State ex rel. Holgate v. Superior 
Court, 19 Wash. 114; Miller v. Lake Irr. 
Co., 33 Wash. 132; Furth v. Snell, 13 Wash. 
660; Taylor v. Gale, 24 Wash. 336; Payette 
v. Ferrier, 31 Wash. 43; Crooker v. Pacific 
Lounge etc. Co., 34 Wash. 191; Clark v. 
Eltinge, 34 Wash. 323; Parke v. Seattle, 
8 Wash. 78; Wilkes v. Davis, 8 Wash. 112; 
Richardson v. Carbon Hill Coal Co., 18 
Wash. 368; Hughes v. Bravinder, 14 Wash. 
304; N. P. Lumber etc. Co. v. Kenon, 5 
Wash. 214. 

Of federal eourts: See In re MacDonald’s 
Estate, 29 Wash. 422; Hennessy v. Tacoma 
Smelting etc. Co., 33 Wash. 423; Nichols v. 
Doak, 48 Wash. 457, 

As to conclusiveness of foreign judg- 
ments, see 2 Remington’s Digest, pp. 1633, 
163-4, & 254-259; In re Maney, 20 Wash. 
509; Cunningham v. Spokane Hydraulic 
Min. Co., 20 Wash. 450; Dormitzer v. Ger- 
man Sav. & Loan Soc., 23 Wash. 132; Trow- 
bridge v. Spinning, 23 Wash. 48; Clark v. 
Eltinge, 38 Wash. 376; Whitman v. Mast- 
Buford etc. Co., 11 Wash. 318; Ritchie v. 
Carpenter, 2 Wash. 512, 


CONCLUSIVENESS OF ADJUDICA- 
TION.—As to nature of action or other 
proceedings, see 2 Remington's Digest, pp. 
1617, 1618, $$ 177-180; Traders’ Nat. Bank 
of Spokane v. Schorr, 20 Wash. 1; Larsen 
v. Winder, 20 Wash. 419; Kellog v. Mad- 
docks, 1 W. T. 407; Wadhams v. Page, 
6 Wash. 103; Bruce v. Foley, 18 Wash. 96; 
Drasdo v. Jobst, 39 Wash. 425; Belt v. 
Washington Water P. Co., 24 Wash. 387; 
Dolan v. Scott, 25 Wash. 214; Wheeler 
v. Aberdeen, 45 Wash. 63; Carmean v. 
North American T. & T. Co., 45 Wash. 
446; Brehm Lumber Co. v. Niblock, 46 
Wash. 180. 
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Decision must be on merits and final to 
constitute estoppel: See 2 Remington’s Di- 
gest, p. 1618, §§ 181-183. As to necessity 
for, and what constitutes, decision on 
merits, see Wilkes v. Davies, 8 Wash. 112; 
Cloud v. Lawrence, 12 Wash. 163; Aber- 
nethy v. Moss, 13 Wash. 42; Dunsmuir v. 
Port Angeles Gas etc. Co., 30 Wash. 536. 

As to finality of determination, see Che- 
zum v. Claypool, 22 Wash. 498; Wilson 
v. Seattle Dry Dock ete. Co., 26 Wash. 297; 
Peyton v. Peyton, 28 Wash. 278; Childs v. 
Blethen, 40 Wash. 340; Bartelt v. Seehorn, 
25 Wash. 261. 

As to judgment by default, on motion, 
and summary proceedings in general, see 
2 Remington’s Digest, pp. 1619, 1620, §§ 
185-194; Seattle Nat. Bank v. School Dis- 
trict No. 40, 20 Wash. 368; MeGee v. Wine- 
holt, 23 Wash. 748; Hadlan v. Ott, 2 W. T. 
165. 

Judgment on discontinuance, dismissal, 
or nonsuit, and effect of: See Bates v. 
Drake, 28 Wash. 447; Von Sobel v. Stet- 
son & Post Mill Co., 32 Wash. 683; Union 
Bank v. Nelson, 32 Wash. 208; Fidelity & 
Deposit Co. v. Seattle ete. R. Co., 50 Wash. 
391; Smith v. Seattle, 20 Wash. 613; Plant 
v. Carpenter, 19 Wash. 621; Brechlin v. 
Night Hawk Min. Co., 49 Wash. 198; Wil- 
son v. Hubbard, 39 Wash. 671. 

Conclusiveness of judgments in particu- 
lar classes of actions or proceedings: See 2 
A Digest, pp. 1629, 1630, §§ 233- 

30. 

As to actions relating to real property, 
see Denny v. Northern Pac. R. Co., 19 
Wash. 298. 

As to ejectment, see George v. Colum- 
bia € Puget 8. R. Co., 38 Wash. 480; 
Kline v. Stein, 46 Wash. 546. 

As to mortgage foreclosure, see Hanna 
v. Kasson, 26 Wash. 568. 

As to condemnation proceedings, 
Compton v. Seattle, 38 Wash. 514. 

Where trapdoors are negligently main- 
tained in a sidewalk by the abutting 
owner, whereby a pedestrian is injured, 
the city and the owner are not in pari 
delicto or joint wrongdoers as between 
each other; and upon recovery of judg- 
ment against the city in an action for 
the injuries, and payment of the same, the 
city has a remedy over against the lot 
owner for the amount paid on the judg- 
ment, which is conclusive on the lot owner 
if due notice to defend the action was 
given: Seattle v. Puget Sound Imp. Co., 
47 Wash. 22. 

A judgment against a city for dam- 
ages from the negligence of a contractor, 
who had agreed to save the city harm- 
less therefrom, is conclusive against the 
contractor where he had notice to defend, 
as to the amount of damages, the existence 
of the defect, and want of negligence on 
the part of plaintiff in the former case: 
Seattle v. Saulez, 47 Wash. 365. 


see 
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Cuar. IX] 


§ 405. 


JUDGMENTS IN GENERAL, 


(5080a.) Order and Motion, Defined. 


$5 405, 408 


Every direction of a court or judge, made or entered in writing, not 


included in a judgment, is denominated an order. 
[L. *97, p. 10, $ L] 


order is a motion. 


An application for an 


See infra, $ 1000, orders in special proceedings. 


Cited in 23 Wash. 249; 25 Wash. 656; 
31 Wash. 186. 

See Spokane € Idaho Lum, Co. v. Stan- 
ley, 25 Wash. 653. 


An order of the court regarding the 
payment of money, not made in an ac- 
tion or proceeding, is void: See State ex 
rel. Martin v. Pendergast, 39 Wash. 132, 


$ 406. (5081.) Judgment may be Given for or Against Any of the Parties. 

Judgment may be given for or against one or more of several plaintiffs, 
and for or against one or more of several defendants; and it may, when the 
Justice of the case requires it, determine the ultimate rights of the parties on 


each side, as between themselves. 
C., $ 407.] 


[L. ’54, p. 171, $ 221; Cd. ’81, $ 284; 2 H. 


Judgment affecting less than all: See next section. 


Cited in 11 Wash. 563, 564; 49 Wash. 
407. 

Judgment binds only parties to the action, 
and those having notice: Barnett v. Ash- 
more, 5 Wash. 163, 166. 

PERSONS CONCLUDED BY JUDG- 
MENTS.—As to parties bound in general, 
see 2 Remington’s Digest, p. 1620, $8 195- 
198; Gaffney v. Megrath, 23 Wash. 476; 
Burkman v. Jamieson, 25 Wash. 606; 
Weatherwax Lumber Co. v. Ray, 38 Wash. 
545; Johnson v. Shuey, 40 Wash. 22; 
Schmidt v. Olympia L. & P. Co., 46 Wash. 
360; Plant v. Carpenter, 19 Wash, 621. 

As to successive interests, vendor and 
vendee, assignor and assignee, see 2 Rem- 
ington’s Digest, p. 1621, §§ 201-203; Roch- 
ford v. Doty, 37 Wash. 232; Davis v. Seat- 
tle National Bank, 19 Wash. 65; Moran 
Bros. v. Watkins, 44 Wash. 392; Seattle v. 
Northern Pac. R. Co., 47 Wash. 552; Collins 
v. Gleason, 47 Wash. 69; Cuschner v. Long- 
behn, 44 Wash. 546; American Bonding 
Co. v. Loeb, 47 Wash. 447; Harvey v. 
Sparks, 45 Wash. 578. 

As to joint torts by master and ser- 
vant, see Casey v. Northern Pac. R. Co., 
15 Wash. 450; Doremus v. Root, 23 Wash. 
710. 

As to parties to actions on bills and 
notes, and warrants, see 2 Remington’s 
Digest, p. 1622, §§ 207-209; Commercial 
Bank of Tacoma v. Toklas, 21 Wash. 36; 
Parker v. Galbraith, 46 Wash. 280; Hotch- 
kin v. Bussell, 46 Wash. 7; Hanna v. Kas- 
son, 26 Wash. 568; Cullity v. Dorfel, 18 
Wash. 122; Payson v. Jacobs, 38 Wash. 
203; Spokane v. Costello, 33 Wash. 98; 
Doremus v. Root, 23 Wash. 710. 

As to municipality and officers, citizens 
or taxpavers, see 2 Remington’s Digest, p. 
1623, § 210; Stalleup v. Tacoma, 13 Wash. 
141; State ex rel. Porter v. Headlee, 19 
Wash, 477; Waldron v. Snohomish, 41 
Wash. 566; Wheeler v. Aberdeen, 45 Wash. 
63. ; 
As to persons not parties or privies, see 
2 Remington’s Digest, p. 1623, §§ 212, 213; 
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Bennett v. Supreme Tent, etc., 40 Wash. 
431; Anderson v. Bigelow, 16 Wash. 198; 
Cullity v. Dorffel, 18 Wash. 122; Savage 
v. Sternberg, 19 Wash. 679; Sackman v. 
Thomas, 24 Wash. 660; Brier v. Traders’ 
Nat. Bank, 24 Wash. 695; Seavey v. Seat- 
tle, 17 Wash. 361; State ex rel. Wolf v. 
Moore, 16 Wash. 350; State ex rel. Porter v. 
Headlee, 18 Wash. 220; Canada Settlers’ 
L. & T. Co. v. Murray, 20 Wash. 656. 


Witnesses not bound, when not made 
parties: See Anderson v. Bigelow, 16 Wash. 
198; Sackman v. Thomas, 24 Wash. 660. 


BAR AND MATTERS CONCLUDED.— 
As to scope and extent of estoppel, see 2 
Remington’s Digest, p. 1624, §§ 214-217. 


Judgment as evidence of indebtedness: 
See Stern v. Washington Nat. Bank, 14 
Wash. 511; Lilly v. Eklund, 37 Wash. 
532. 


Matters which might have been liti- 
gated: See Smith v. Ormsby, 20 Wash. 
396; Wiseman v. Eastman, 21 Wash. 163; 
Dolan v. Scott, 25 Wash. 214; In re 
MacDonald's Estate, 29 Wash. 422; Stall- 
cup v. Tacoma, 13 Wash. 141; State ex rel. 
Cook v. Fairley, 45 Wash. 52. 

Tdentity of subject matter, causes of 
action, or interests in general, see 2 Rem- - 
ington’s Digest, p. 1625, $ 217; Wilkes v. 
v. Davies, 8 Wash. 112; Smalley v. Laugen- 
our, 30 Wash. 307; Ryan v. Sumner, 17 
Wash. 228; State ex rel. Abernethy v. 
Moss, 13 Wash. 42; Fogg v. Hoquiam, 23 
Wash. 340; Spring Hill Irr. Co. v. Lake 
Irr. Co., 42 Wash. 379; Carlson v. Curran, 
42 Wash. 647. 

As to what constitutes identical and 
what distinct causes, see 2 Remington’s 
Digest, p. 1625, $8 218, 219; Bruce v. 
Foley, 18 Wash. 96; Schmidt v. Olympia 
Light and Power Co., 46 Wash. 360; Jones 
v. Seattle, 23 Wash. 753; Dunsmuir v. Pt. 
Angeles ete. P. Co., 30 Wash. 586; Pavette 
v. Ferrier, 31 Wash. 43; Carlson v. Curran, 
42 Wash. 647; Bird v. Winyer, 44 Wash. 
264, 
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Cause of action extinguished by one sat- 
isfaction: See Dolan v. Scott, 25 Wash. 
214. 

As to matters in issue, or within scope 
of issue, see 2 Remington’s Digest, p. 1627, 
N 222-225; Sayward v. Thayer, '9 Wash. 

; Lauman v. Hoofer, 37 Wash. 382; 
Roberts v. Shelton S. W. B. Co., 21 Wash. 
427; In re Clifford, 37 Wash. 460; Vulcan 
Iron Works v. Kent Lumber Co., 39 Wash. 
435; Achey v. Creech, 21 Wash. 319; Swee- 
ney v. Waterhouse & Co., 43 Wash. 613; 
Russell v. Blair, 18 Wash. 339. 

As to matters not in issue, or matters in 
issue but not decided, see 2 Remington’s 


Digest, p. 1628, §§ 226, 227; Long v. Eisen- 
beis, 21 Wash. 23; Marble Sav. Bank v. 
Williams, 23 Wis. 766; Budlong v. Bud- 
long, 32 Wash. 672; Payette v. Ferrier, 20 
Wash. 479; Long v. Eisenbeis, 21 Wash. 
23; Bingham v. Keylor, 25 Wash. 156; 
Snyder v. Harding, 38 Wash. 666. 

As to matters assumed or immaterial in 
former decisions, or which could not have 
been adjudicated, see 2 Remington’s Di- 
gest, p. 1628, §§ 228, 229; McGee v. Wine- 
holt, 23 Wash. 748; Brier v. Traders’ Nat. 
Bank, 24 Wash. 696; Harding v. Atlantic 
Trust Co., 26 Wash. 536; O’Brien v. Al- 
len, 42 Wash. 393. 


§ 407. (5082.) Judgments Against Several Defendants. 

In an action against several defendants, the court may, in its discretion, 
render judgment against one or more of them, whenever a several judgment 
is proper, leaving the action to proceed against the others. [L. ’54, p. 171, 


§ 222; Cd. '81, $ 285; 2 H. C., $ 408.] 


See supra, $ 192, persons severally liable, how sued. 

See supra, § 236, proceedings against defendants severally liable, 
See infra, $ 436, judgments against joint debtors. 

See infra, $ 415, confession of judgment by joint debtor. 


Cited in 49 Wash. 407. 

See 2 Remington’s Digest, p. 1592, §§ 59, 
60, and p. 1615; Doremus v. Root, 23 
Wash. 710; Gove v. Moses, 1 W. T, T; 
Childs v. Blethen, 40 Wash. "340; Olson v. 
Veazie, 9 Wash. 481; Collins v. Denny Clay 
Co., 41 Wash. 136; "Allen v. Peterson, 38 
Wash. 599. 

If only one of two defendants, sued as 
partners, is served with process, it is error 
to render personal judgment against both, 
but under § 68 of the Code of 1881, judg- 
ment may be taken against the one served 
and the joint property of both: McCoy v. 
Bell, 1 Wash. 504; see supra, § 236. 


In an action against joint defendants, 
where judgment by default has been ren- 
dered against one, and judgment against 
the other on a trial of the action, it is not 
error to grant a new trial as to defendant 
who answered and deny it as to the de- 
faulting defendant: Ex parte Lowman & 
Hanford Co., 2 Wash. 427. 

In an action against two corporations for 
materials furnished them upon request of 
certain of their officers, a joint judgment 
cannot be sustained where there is no evi- 
dence that the officers had authority to 
bind defendants jointly: Pacific Cable Co. 
v. McNatt, 2 Wash. 216. 


CHAPTER X. 
JUDGMENT OF NONSUIT. 


§ 408. (5085.) Judgment of Dismissal or Nonsuit, When Granted. 
An action may be dismissed, or a judgment of nonsuit entered, in the 


following cases :— 


1. By the plaintiff himself, at any time before the jury retire to consider 
their verdict, unless setoff be interposed as a defense, or unless the defendant 
sets up a counterclaim to the specific property or thing which is the subject 


matter of the action; 


2. By either party, upon the written consent of the other; 
3. By the court, when the plaintiff fails to appear on trial, and the defend- 


ant appears and asks for a dismissal; 


4. By the court, when, upon the trial and before the final submission of 


[the] case, the plaintiff abandons it; 


5. By the court, on the refusal or neglect of the plaintiff to make the neces- 
sary parties, after having been ordered by the court; 
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6. By the court, on the application of some of the defendants, where there 
are others whom the plaintiff fails to prosecute with diligence; 
7. By the court, for disobedience of the plaintiff to an order concerning the 


proceedings in the action; 


8. By the court, upon motion of the defendant, when, upon the trial, the 


plaintiff fails to prove a sufficient cause for the jury. 


Cd. ’81,8 286; 2 H. C., $ 409.] 


See supra, $ 196, bringing in new parties. 


See supra, $ 189, who are necessary parties. 


See supra, $ 340, directing verdict. 
See notes to $ 284, supra. 


Cited in 2 Wash. 542; 3 Wash. 141, 638; 
4 Wash. 119, 326, 373, 652, 810; 7 Wash. 
408; 8 Wash. 636; 15 Wash. 430; 17 Wash. 
602; 20 Wash. 126; 23 Wash. 445; 24 
Wash. 325; 25 Wash. 263, 666; 33 Wash. 
540; 43 Wash. 521; 44 Wash. 405; 46 
Wash. 82; 49 Wash. 515. 


DISMISSAL and nonsuit in general: See 
1 Remington’s Digest, pp. 942-949, §§ 1-26. 
The first words of this section providing 
that an action may be dismissed, etc., does 
uot render the dismissal discretionary with 
the court when the plaintiff fails to prove 
a sufficient case for the jury. In such 
case the words “may be” are equivalent 
to “must be”: Tolmie v. Dean, 1 W. T. 
46. 


Technically a motion for a nonsuit is 
not applicable to an equitable actıon, but 
treated as a motion to dismiss it may be 
entertained: Scoland v. Scoland, 4 Wash. 
118, 119; to secure the advantage of such 
a motion in equity the party must stand 
upon it: Id.; Cattell v. Ferguson, 3 Wash. 
541. There can be no nonsuit in a crim- 
inal case as in a civil action, but the 
proper practice is to ask the court to di- 
rect an acquittal: State v. Hyde, 22 Wash. 
551. 


Plaintiff may, as at common law, dis- 
miss his bill at any time betore final 
decree, upon payment of costs: Waite v. 
Wingate, 4 Wash. 324. Overruled, see 
Washington Nat. Bldg. ete. Assn. v. Saun- 
ders, 24 Wash. 321. See, also, McKee v. 
McKee, 32 Wash. 247. 


The plaintiff is not entitled to dismiss 
his action to quiet title, claimed under 
a certain land contract, alleged to have 
been fraudulently assigned to defendant, 
after answer by the defendant setting 
up title in himself by virtue of the assign- 
ment of the contract and conveyance 
thereunder, and praying that his title be 
quieted; since the answer is a counter- 
claim connected with the subject of the 
action and arises out of the same con- 
tract or transaction set out in the com- 
plaint: Gray v. Granger, 48 Wash. 442. 


Plaintiff’s right of dismissal in equi- 
table actions remains as at common law 
and is not taken away by this and the 
succeeding section: Somerville v. Johnson, 
3 Wash. 140. 
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Plaintiff’s right of dismissal is not cut 
off by an intimation by the court of its 
judgment and before findings are made: 
Id. But see Herrick v. Neisz, 16 Wash. 
74. 

A party voluntarily dismissing his ac- 
tion and causing judgment to be rendered 
thereon cannot prosecute an appeal tlıcre- 
from: Liebmann v. McGraw, 3 Wash. 520; 
Mahncke v. Tacoma, 1 Wash. 18. 

It is error to deny plaintiff’s motion for 
the dismissal of his action and grant de- 
fendant’s motion therefor after a demur- 
rer to the complaint is sustained: Lowman 
v. West, 7 Wash. 407. 

The rights accorded the plaintiff under 
subdivision 1 are absolute in a proper 
case: Id. 

As to plaintiff’s right to dismiss action, 
see 1 Remington’s Digest, pp. 943-945, 83 
3-11; Washington Nat. Bldg. etc. Assn. v. 
Saunders, 24 Wash. 321; Dane v. Daniel, 
28 Wash. 155; Lowman v. West, 7 Wash. 
407; Chehalis County v. Ellingson, 21 
Wash. 638; Simpson v. Brown Bros. & 
Co., 1 W. T. 247; Bellingham Bay etc. Co. 
v. Strand, 14 Wash. 144; Johnston v. 
Gerry, 34 Wash. 524, 

As to involuntary dismissal and nonsuit, 
see 1 Remington’s Digest, pp. 945-948, §§ 
12-22. Dismissal as to part of cause of ac- 
tion: See Hays v. Hill, 23 Wash. 730. 


Error as to nature or form of remedy: 
See Browder v. Phinney, 30 Wash. 74; 
McKay v. Calderwood, 37 Wash. 194; 
Brown v. Calloway, 34 Wash. 175; Wilson 
Coal ete. Co. v. Driver, 9 Wash. 177; Rob- 
inson v. Brooks, 31 Wash. 60; Winsor v. 
Hanson, 40 Wash. 423. Defects and ob- 
jections as to process and as to pleadings: 
See 1 Remington’s Digest, p. 946, §§ 18, 
19; Neff v. Neff, 32 Wash. 82; Johnston v. 
Gerry, 34 Wash. 524; Murray v. Meade, 5 
Wash. 693; Richardson v. Carbon Hill 
Coal Co., 6 Wash. 52; Wilkeson Coal & 
Coke Co. v. Driver, 9 Wash. 177; In re 
Renton’s Estate, 10 Wash. 533; Noerdlinger 
v. Huff, 31 Wash, 360; Johnson v. S. E. Co., 
39 Wash. 211. 

Discontinuance by omissions or irregu- 
larities in proceedings or for want of 
prosecution: See 1 Remington’s Digest, pp. 
947, 948, $8 20, 21; Spokane € Vancouver 
ete. Co. v. Colfelt, 30 Wash. 628; Bank of 
Commerce v. Warren, 8 Wash. 477; Lang- 
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ford v. Murphey, 30 Wash. 499; Hoff- 
meister v. Renton Coal Co., 40 Wash. 48; 
Arthur v. Washington Water Power Co., 
42 Wash, 431; First Nat. Bank v. Hunt, 
40 Wash. 190; Bignold v. Carr, 24 Wash. 
413; In re Sullivan’s Estate, 40 Wash. 202. 

Dismissal for failure to comply with or- 
der of court: See 1 Remington’s Digest, p. 
948, § 22; Washington Bank of Walla 
Walla v. Horn, 24 Wash. 299; Norris Safe 
& Lock Co. v. Clark, 34 Wash. 104; Carlson 
Bros. & Co. v. Van de Vanter, 19 Wash. 32; 
Johnston v. Gerry, 34 Wash. 524; Wilke- 
son Coal & Coke Co. v. Driver, 9 Wash. 
177. 

NONSUIT, WHEN GRANTED: See 1 
Remington’s Digest, p. 948, $ 23. A non- 
suit may be entered on the voluntary or- 
der of the court, under subdivisions 4, 5 
and 7, but not otherwise: McDaniel v. 
Pressler, 3 Wash. 636, 639. See, also, 
State ex rel. Hennessy v. Huston, 32 Wash. 
154; Kirby v. Pease, 33 Wash. 511. 

When plaintiff’s case is concluded and 
there is nothing to submit to the jury, a 
nonsuit must be granted: Beck v. Raven- 
na M. Co., 5 Wash. 560. 

Under this section the plaintiff is en- 
titled to voluntary nonsuit at any time 
before the jury retires, if there is no set- 
off or counterclaim interposed: Fisk v. 
Tacoma Smelting Co., 49 Wash. 514. 

It is not beyond the power of a trial 
court to reverse its ruling denying a mo- 
tion for a nonsuit, where immediately 
after the oral announcement extensive ar- 
guments followed, and no judgment or 
formal order was made, the motion having 
at first been considered as mercly formal: 
Brown v. Northern Pac. R. Co., 44 Wash. 1. 

Where the burden of proof is shifted 
from the plaintiff to the defendant by a 
prima facie case sufficient to overcome a 
presumption in favor of the defendant, 
and is then shifted back to the plaintiff 
by defendant's counter evidence, plaintiff's 
prima facie case must, on demurrer to the 
evidence, be measured by defendant’s evi- 
dence, and determined as a matter of law 
in the light of defendant’s explanations: 
Long v. McCabe & Hamilton, 52 Wash. 
422, 

As to grounds, and right to move, for 
nonsuit, see 2 Remington’s Digest, p. 2751, 
$8 56. 57. A judgment of nonsuit will be 
sustained if any one of the grounds relied 
on therefor is sufficient, although the lower 
court may have founded its ruling upon an 
inadequate reason: Brennan v. Front St. 
C. Ry. Co., 8 Wash. 353. If the court 
would not be warranted in granting a non- 
suit it would not be warranted in direct- 
ing a verdict for the defendant: Spokane 
& I. Lumber Co. v. Loy, 21 Wash. 501; 
Weir v. Seattle Elec. Co., 41 Wash. 657. 

A nonsuit should be granted when the 
evidence for plaintiff is insufficient to 
sustain a judgment in his favor: Wolff v. 
Madden, 6 Wash. 514; but the court will 
not take a case from the jury when there 
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is any evidence to support it: Ward v. 
Moorey, 1 W. T. 104; Welch v. Fransioli, 
46 Wash. 590; and upon a motion for a 
nonsuit where a doubtful question is pre- 
sented, the safer practice is to let the 
case go to the jury: Burns v. Commence- 
ment Bay L. & I. Co., 4 Wash. 558, 559. 

If the evidence introduced in an action 
tends to establish the allegations of the 
complaint, its sufficiency should be deter- 
mined by the jury, and not by the court 
on a motion for nonsuit: Tibbals v. Mt. 
Olympus Water Co., 10 Wash. 329. 

A motion for nonsuit should be granted 


‘where there is no testimony upon which 


a recovery can be founded: Burns v. Com- 
mencement Bay L. & I. Co., supra. See 
United States v. Kelly, 3 W. T. 421. 

Where there is conflicting testimony, 
but the clear weight of the evidence is 
with either side, the court is justified in 
taking the case from the jury: Guley v. 
N. W. Coal & T. Co., 7 Wash. 491. 

When plaintiff has failed to make a case 
on the proofs adduced by him, defendant 
is entitled to a nonsuit, although upon 
cross-examination of plaintiff’s witnesses 
he has asked certain questions, the answers 
to which may tend to establish a defense: 
Hogele v. Wilson, 5 Wash. 161. 

Where there is a variance between the 

roof and the complaint, the proof hav- 
ing been received without objection, the 
court should, upon a motion for a non- 
suit, consider the complaint amended to 
correspond with the facts proven: Mur- 
ray v. Meade, 5 Wash. 693; State ex rel. 
Jenkins v. Equitable Indemnity Assn., 18 
Wash. 514. 

In an equity case, where a motion for a 
nonsuit is erroneously refused, the error 
is waived by the subsequent admission of 
testimony sufficient to make a prima facie 
case: Cattell v. Ferguson, 3 Wash. 541. 

Although the court may err in denying 
defendant’s motion for dismissal of the 
case at the close of plaintiff’s testimony, 
the error is cured by defendant’s there- 
after proceeding with the case: Scoland 
v. Scoland, 4 Wash. 118. 

A motion for a nonsuit is waived by 
proceeding with the trial, and the case 
will thereafter be reviewed on the entire 
testimony only: Ryan v. Lambert, 49 
Wash, 649. 

The withdrawal of a demurrer to a com- 
plaint and joining issue by answer does 
not waive the right to move to dismiss the 
action for want of sufficient facts to state 
a cause of action, where the complaint 
was amended after the demurrer wag in- 
terposed: Hemrich Bros. Brewing Co. v. 
Kitsap County, 45 Wash. 454. 

After an improper denial of a motion 
for nonsuit at the close of plaintiff's case, 
the fact that defendant opens his defense 
operates as a waiver of the motion only 
to the extent of allowing plaintiff the 
benefit of any evidence subsequently in- 
troduced: Matson v. Port Townsend S. Ry 
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Co., 9 Wash. 449; Morgan v. Carbon Hill 
Coal Co., 6 Wash. 577. 

Where, under the evidence, defendant is 
entitled to an instruction for a verdict in 
his favor, on a reversal of the judgment 
on appeal, a dismissa] will be directed: 
Bernhard v. Reeves, 6 Wash. 424, 

It is error to direct a verdict of non- 
suit for insufficiency of the original com- 
plaint, where leave has been granted to 
file an amended one to correspond with 
the proofs, if the proofs show a cause of 
action: Richardson v. Carbon Hill Coal 
Co., 6 Wash. 52. But see Johnson v. 
Seattle Electric Co., 39 Wash. 211; Noerd- 
linger v. Huff, 31 Wash. 360. 

In passing upon a motion for a nonsuit 
it is not error for the court to comment 
on the evidence in the jury’s presence: 
Blue v. McCabe, 5 Wash. 125; Patchen 
v. Park & Lacy M. Co., 6 Wash. 486. 

Where a nonsuit has been granted, no 
motion for a new trial is necessary to se- 
cure a review on appeal: Burns v. Com- 
mencement Bay L. Co., 4 Wash. 558. 

The court cannot dismiss an action for 
defect of parties, when it is not raised 
by demurrer or answer, except upon the 
refusal or neglect of the plaintiff to make 
the necessary parties after ordered to do 
so: Harrington v. Miller, 4 Wash. 808. 

The court upon a trial without a jury 
may grant a nonsuit at the close of plain- 
tiff's evidence, on the ground that a fair 
preponderance of the proof established 
facts preventing recovery by plaintiff, al- 
though there is evidence tending to sus- 
tain plaintiff’s claim: Lambuth v. Stetson 
& Post Mill Co., 14 Wash. 187. 

SPECIAL CASES.—A nonsuit entered 
on the ground of absence of counsel 
should be set aside when plaintiff’s coun- 
sel appeared within twenty minutes after 
the calling of court at the early hour of 
8:30 A. M.; and it is an abuse of discre- 
tion to refuse to vacate the order, especially 
when counsel on both sides are willing 
to waive the technicality and proceed with 
the trial: Bank of Commerce v. Warren, 8 
Wash. 477. Where defendant admits a 
portion of plaintiff’s indebtedness to be 
due, and tenders the amount into court, it 
is error to nonsuit plaintiff: Mace v. Gad- 
dis, 3 W, T. 125. 

If compiaint on attachment bond fails 
to allege that damages incurred have not 
been paid, and no proof is offered on that 
point, defendants are entitled to a non- 
suit: Church v. Campbell, 7 Wash. 547. 

In an action to charge an undisclosed 
principal with liability for purchase of 
certain property, a nonsuit should be 
granted when the evidence fails to show 
that the defendant had any relation to 
the property or parties from which a lia- 
bility could be implied: Harper v. Sin- 
clair, 7 Wash. 372, 374. 

Where one of two joint lessces paid all 
the money on centract of lease, and brings 
his individual action to recover the moncy 
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paid, on breach of contract, ignoring the 
lease and failing to make his colessee a 
party, a nonsuit should be granted: Dietz 
v. Weinhill, 6 Wash. 109. The defendant 
is not entitled to a dismissal for non- 
joinder, as a necessary party, of one who 
claimed a lien upon corporate stock in 
suit, where the adverse party is entitled 
to a judgment ordering a sale subject to 
the lien: Hardin v. White Swan Min. etc. 
Co., 26 Wash. 583. An information in 
the nature of quo warranto is properly 
dismissed when the suit is not brought by 
the officer authorized or charged by law 
to institute the suit: State ex rel. Attor- 
ney Gen. v. Seattle Gas etc. Co., 28 Wash. 
488, 38 Pac. 946. In an action against a 
married woman to foreclose a mechanic’s 
lien for a building erected on her lanu, 
under contract with her husband. plaintiff 


- should be nonsuited where the wife is not 


shown to have had any knowledge of the 
contract, and the proof is insufficient to 
show that the husband was her agent: 
Cattell v. Ferguson, supra. 

A corporation is entitled to a nonsuit, 
in an action against it and its general 
manager jointly to recover the price of 
goods sold and delivered to a third person, 
when the evidence fails to connect the 
corporation with the transaction: Cosh- 
Murray Co. v. Adair, 9 Wash. 686. 

A motion for nonsuit on the ground that 
plaintiff had not shown that the officers 
of a corporation had authority to indorse 
and transfer a promissory note is properly 
denied when the testimony tends to show 
that the note was cashed at the instance 
of the maker, a director in the corpora- 
tion, and for the company’s benefit: Blue 
v. McCabe, 5 Wash. 125. 

In an action to recover a balance due 
on account, it is error to nonsuit plaintiff, 
when it appears from the evidence that he 
had given an order to a third party for 
the sum due from defendant, on the sup- 
position that it was a certain amount, but, 
in fact, as the evidence showed, there was 
a further amount due him: Patchen v. 
Park & Lacy M. Co., supra. 

In an action against husband and wife 
to recover real estate commissions, in 
which a judgment of nonsuit had been 
rendered in favor of the wife, a verdict 
for both defendants is harmless error 
where plaintiff is not deprived of any 
substantial right, and has failed to ex- 
cept to the verdict when rendered: Dillon 
v. Folsom, 5 Wash. 439, 

In an action to recover for labor per- 
formed by the plaintiff for defendant, a 
nonsuit is proper, when the evidence shows 
that the labor was performed at the re- 
quest of other parties than the defendant, 
although the work may have resulted in a 
benefit to the latter: Bunker v. Blair, 14 
Wash. 106. 

It is error to nonsuit plaintiff in an 
action for damages for assault and bat- 
tery, when the evidence shows an infrac- 
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tion of plaintiff’s legal rights, from which 
damages follow as a legal consequence: 
Hannan v. Gross, 5 Wash. 703. 


In an action for personal injuries to & 
child trespassing on defendant railway 
company’s right of way without defend- 
ant’s knowledge, unless defendant’s negli- 
gence is shown to amount to wantonness, 
a nonsuit should be granted: Matson v. 
Port Townsend S. Ry. Co., 9 Wash. 449. 


Where an action is brought by a widow 
and minor children to recover damages for 
the wrongful killing of her husband, and 
it was claimed that only the personal rep- 
resentatives could recover, it is improper 
to dismiss the action for want of jurisdic- 
tion: Dahl v. Tibbals, 5 Wash. 259, 262. 

The question of liability of a city for 
injuries sustained by an individual by 
reason of a defective street is a question 
of law, which should be raised by de- 
murrer and not by a motion for nonsuit: 
Sutton v. Snohomish, 11 Wash. 24. 


NEGLIGENCE.—In an action for dam- 
ages by an employee for personal injuries 
sustained by defendant’s negligence, where 
no negligence is proved by plaintiff, a 
nonsuit must be ordered: Weideman v. Ta- 
coma Ry. & M. Co., 7 Wash. 517. 


In an action for damages for personal 
injuries inflicted by a corporation upon 
one of its employees evidence of the em- 
ployment by defendant of a negligent and 
unskilled physician to treat plaintiff is pre- 
sumptive negligence, and will avoid a non- 
suit: Richardson v. Carbon Hill Coal Co., 
supra. 

In an action for damages for personal 
injuries plaintiff should not be nonsuited 
on the ground of contributory negligence, 
when the evidence shows that he was 
guilty of no negligence contributing to his 
injury: Ladouceur v. N. P. Ry. Co, 4 
Wash. 38. 

A nonsuit should be granted where it 
clearly appears that the plaintiff has been 
guilty of such contributory negligence as 
precludes his recovery: N. P. Ry. Co. v. 
Holmes, 3 W. T. 202; and where the testi- 
mony shows that the injury was caused 
by a fellow-servant, the defendant may 
move for a nonsuit without having pleaded 
such defense in his answer: Suyward v. 
Carlson, 1 Wash, 29. 

Defendant is entitled to a nonsuit in an 
action for personal injuries occasioned by 
defendant’s negligence, if it appears from 
plaintiff's ease that plaintiff is chargeable 
with contributory negligence: Krennan V. 
Front St. C. Ry. Co., 8 Wash. 363. 

A nonsuit should be granted in an action 
for negligence where the evidence is not 
sufficicnt to establish negligence on the 
part of defendant; or if shown that there 
was contributory negligence: Morgan V. 
Carbon Hill Coal Co.. 6 Wash. 577. 

In an action for damages for personal 
Injuries consequent upon defendant’s neg- 
ligence, held, that the facts of the particu- 
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lar case authorized the granting of a non- 
suit: Cooney v. G. N. Ry. Co., 9 Wash. 292. 

The retusal of the trial court to open a 
case after a motion for nonsuit so thiit 
plaintiff may the next morning have the 
testimony of a witness made a part otr 
her atlirmative evidence, does not show 
such an abuse of the discretion lodged in 
it in such matters as to warrant the inter- 
ference of the appellate court, when it ap- 
pears that plaintitf had full knowledge as 
to the nature of the testimony and rested 
her case without any suggestion of the 
absence of such witness and of efforts 
on her part to procure his attendance: 
Martin v. Union Mut. Ins. Co., 13 Wash. 
275. 

Where it appears from the evidence in- 
trodueed by plaintiff in an action for 
damages for injuries received by recson 
of the alleged negligence of defendants, 
that the negligence, if any, was that of 
an independent contractor, the defendants 
are entitled to a nonsuit, although they 
may not have pleaded such fact as a de- 
fense: Easter v. Hall, 12 Wash. 160. 


In an action for damages for breach of 
contract to float a wreck, in which the 
only element of damages claimed was the 
difference between the value of a wrecked 
vessel and what she would probably have 
been worth as a vessel afloat, the plaintiff 
should be nonsuited when the evidence 
shows that the only contract entered into 
was that two tugs should use their best 
efforts, pulling together at high tide, to 
raise the wreck, for a fixed price for the 
pull, and that all chances of getting the 
vessel off were to be taken by plaintiff: 
Benjamin v. Puget Sd. Coml. Co., 12 Wash. 
476. 

In an action for damages for the im- 
proper construction of a building and the 
use of defective materials therein, and for 
loss of rents, the defendant is not entitled 
to a nonsuit, because the proof shows that 
payments were made by plaintiffs after the 
expiration of the time fixed for the com- 
pletion of the building and after knowl- 
edge of a change in the plans of construc- 
tion, when the proof also tends to show 
that defective materials had been used 
without their knowledge: Brodek v. Far- 
num, 11 Wash. 565. 


Under this section the court is war- 
ranted in dismissing an action upon the 
failure of the plaintiff to comply with an 
order directing an amended bill of partieu- 
lars to be furnished: Plummer v. Weil, 15 
Wash. 427. 

Neither findings of fact nor conclusions 
of Jaw are required on the part of a trial 
court when it grants a motion for a non- 
suit in a jury case: Berkley v. Barton, 15 
Wash. 33. 

In an action which seeks to charge de- 
fendant as assignee of a written lease for 
a term of vears, plaintiff should be non- 
suited when there is no proof that the as- 
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signment was in writing: Jacobs v. Na- missible in evidence and are only properly 

tional Bank, 15 Wash. 358. in the case as a result of the unchallenged 
A nonsuit is improper, when there is suf- examination of witnesses; Dutcher v. 

ficient testimony to sustain a verdict, al- Howard, 15 Wash. 693. 

though the facts testified to may be inad- 


§ 409. (5086.) All Other Judgments are on the Merits. 

In every case other than those mentioned in the last section. the judg- 
ment shall be rendered on the merits. [L. ’54,-p. 171, $ 224; Cd. ’81, $ 287; 
2H. C., $ 410.] 


See supra, § 404, judgments defined. 


§ 410. (5087.) Effect of Judgment of Nonsuit. 

When a judgment of nonsuit is given, the action is dismissed; but such 
judgment shall not have the effect to bar another action for the same cause. 
[L. ’69, p. 70, $ 290; Cd. ’81, $ 288; 2 H. C., $ 411.] 

Cited in 46 Wash. 82. kane Falls € N. R. Co., 20 Wash. 254; 

As to dismissal without prejudice, see Dane v. Daniel, 28 Wash. 155; Hubenthal 
1 Remington’s Digest, p. 919, $ 24; Rus- v. Spokane etc. R. Co., 43 Wash. 677; State 
sell v. Blair, 18 Wash. 339; Chehalis Medical Examining Board v. Stewart, 46 
County v. Ellingson, 21 Wash. 638; Bates Wash. 79; Budlong v. Budlong, 48 Wash. 
v. Drake, 28 Wash. 477; Dunkle v. Spo- 65. 


CHAPTER XI. 
JUDGMENT BY DEFAULT. 


§ 411. (5090.) Judgment for Failure to Answer. | 
Judgment may be had if the defendant fail to answer to the complaint, 
as follows :— 

1. In any action arising on contract for the recovery of money only, the 
plaintiff may file with the clerk proof of personal service of the summons and 
complaint on one or more of the defendants. The court shall thereupon enter 
judgment for the amount claimed against the defendant or defendants, or 
against one or more of the several defendants, in the cases provided for in 
section 236. Where the defendant, by his answer, in any such action, shall 
not deny the plaintiff’s claim, but shall set up a counterclaim amounting to 
less than the plaintiff’s claim, judgment may be had by the plaintiff for the 
excess of said claim over the said counterclaim; 

2. In other actions the plaintiff may, upon the like proof, apply to the court 
after the expiration of the time for answering, for the relief demanded in 
the complaint. If the taking of an account or of the proof of any fact be 
necessary to enable the court to give judgment, or to carry the judgment into 
effect, the court may take the account or hear the proof, or may, in its dis- 
cretion, order a reference for that purpose. Where the action is for the re- 
covery of damages, in whole or in part, the court may order the damages to 
be assessed by a jury; or if to determine the amount of damages the examina- 
tion of a long account be necessary, by a reference as above provided. If the 
defendant give notice of appearance in the action before the expiration of the 
time for answering, he shall be entitled to five days’ notice of the time and 
place of application to the court for the relief demanded in the complaint; 

3. In [an] action where the service of the summons was by publication, the 
plaintiff, upon the expiration of the time for answering, may, upon proof of 
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service by publication, apply for judgment; and the court must thereupon 
require proof of the demand mentioned in the complaint, and must require 
the plaintiff or his agent to be examined on oath respecting any payments 
that have been made to the plaintiff, or to anyone for his use on account of 
such demand, and may render judgment for the amount which he is entitled 


to recover, or for such other relief as he may be entitled to. 


(Cf. L. ’54, p. 


171, $ 225; L. ’69, p. 70, $ 291; L. *77, p. 59, $ 293; Cd. '81, $ 289; 2 H. C., 


§ 412] 


See supra, $ 192, persons severally liable. 


See supra, $$ 220-254, summons and service. 

See supra, $ 236, judgment against one defendant where others not served. 
See supra, $ 278, judgment for failure to plead to new matter. 

See supra, $ 366, assessment by jury of amount of recovery, when, 


See supra, §§ 369-377, trial by referee. 


See supra, $ 406, judgment may be rendered against whom. 

See supra, $ 407, judgment against several parties. 

See infra, $ 436, proceedings against defendants not served. 

See infra, $ 1230, judgment for failure to answer interrogatories, 
See infra, § 1858, judgment by default in justice’s court. 


See notes to next section. 


DEFAULT: See 2 Remington’s Digest, 
pp. 1585-1587, §§ 21-34. To entitle a party 
to a default a motion therefor is necessary 
separate from that for judgment: State v. 
Hunter, 4 Wash. 651, 652. 

Although a formal default is not entered 
against a defendant before trial, yet a 
judgment against him will be upheld on 
appeal where the record shows that the 
time for answering had expired, and that 
testimony was given at the trial of 
amounts due from him to plaintiff: Proulx 
v. Stetson & Post M. Co., 6 Wash. 478. 
It is not necessary to enter the default in 
a separate order: Warner v. Miner, 41 
Wash. 98. 

It is error to render judgment against a 
party in default before the default is en- 
tered: Dexter Horton & Co. v. Sparkman, 
2 Wash. 165; distinguished in Proulx v. 
Stetson ete., supra; or to render judg- 
ment by default for want of appearance, 
when a demurrer is on file: Walla Walla 
ete. Co. v. Budd, 2 W, T. 336; Canada Set- 
tlers’ Loan & Trust Co. v. Murray, 20 
Wash. 656. Or where a motion to stay 
proceedings has not been disposed of: See 
Richardson v. Richardson, 43 Wash. 654. 

A plaintiff is not called upon to reply to 
an aflirmative defense in an answer while 
his demurrer thereto remains undetermined: 
Ewing v. Van Wagenen, 6 Wash. 39. 

Where only one of two defendants is 
served with process it is error to render 
personal judgment against both, though 
thev are alleged to be partners: MeCoy v. 
Bell, 1 Wash, 504, 

Allowing a default before publication of 
summons for the time required, where there 
is no evidence of a copy being mailed to 
defendant, renders the judgment void for 
want of jurisdiction: Montgomery v. Man- 
ning, 1 W. T. 434; see Garrison v. Cheeney, 
1 W. T. 489, 

The mere corporal presence of a party or 
his agent in court, without demurring, an- 
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swering or giving notice of appearance, will 
not prevent default being entered against 
him: McCoy v. Bell, supra. 

An action is not abandoned by the delay 
of four years after entry or default, in pro- 
ceeding to judgment, and judgment then 
entered without notice to the defendant is 
not void: Peirce v. Nat. Bank of German- 
town, 44 Wash. 404. 

Where defendants were in default, and 
the court ordered judgment of default un- 
less an answer should be filed showing a 
meritorious defense, and answers were 
filed showing no defense, the answers may 
be stricken and judgment of default en- 
tered: American Bonding Co. v. Dufur, 49 
Wash. 632. 

A special appearance by a nonresident 
defendant, to move to set aside a judg- 
ment and default entered against him, 
does not waive any jurisdictional rights: 
Paxton v. Daniell, 1 Wash. 19, 

On judgment rendered against a nonresi- 
dent defendant, and attachment of prop- 
erty, objection to the jurisdiction taken 
before entry of default is waived by mo- 
tion to open default, and by subsequent 
filing of an answer: Sayward v. Carlson, 
1 Wash, 29. 

Judgment for failure to answer can be 
entered, as of course, without proof under 
subdivision 1 of this section only in case 
the summons and complaint have been 
served and proof thereof filed with the 
clerk, and this requirement is not abol- 
ished by the act of February 2, 1888, mak- 
ing it no lunger necessary to serve a copy 
of the complaint on defendant in order to 
acquire jurisdiction: Spokane Falls v. 
Curry, 2 Wash, 541; but the original note 
and mortgage upon which an action is 
brought, without proof of their authentic- 
itv, or of payments made thereon, is in- 
sufficient to warrant a default under subdi- 
vision 3 of this section: State v. Hunter, 
4 Wash, 651, 652. As to proof of cause of 
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action, see Citizens’ Nat. Bank of Dayton 
v. Columbia County, 23 Wash. 441; Fer- 
guson v. Hoshi, 25 Wash. 664; Titus v. 
Larson, 18 Wash. 145. 

The refusal to grant a default for fail- 
ure to answer within the prescribed time 
will be presumed to have been based upon 
good and sufficient reasons in the absence 
of a showing to the contrary in the state- 
ment of facts: Mason v. McLean, 6 Wash. 
31. 

Where defendant refuses to plead after 
overruling his demurrer to the complaint, 
a court may, under this section, proceed 
to take evidence upon the allegations of 
the complaint: Cross v. Johnson, 20 Wash. 
124. 

The judgment of a court of general jur- 
isdiction rendered upon default will be 
presumed valid, although the record does 
uot affirmatively show that all the steps 
required by the statute have been com- 
plied with, and it will only be held void 
when it affirmatively appears from the rec- 
ord that the court had no jurisdiction to 
render it: Munch v. McLaren, 9 Wash. 
676, 679; Kalb v. German Sav. & Loan 
Soc., 25 Wash. 349. 

It is only void, and not erroneous, judg- 
ments that may be collaterally attacked: 
Kizer v. Caufield, 17 Wash. 417. But de- 
nial of rights will be presumed prejudicial, 
unless it affirmatively appears from the 
record to the contrary: Collett v. North- 
ern Pac. R. Co., 23 Wash. 600, 63 Pac. 225. 
The ruling of the trial court permitting 
a reply to be filed on the same day that 
defendant moved for judgment on the 
pleadings for want of a reply, will not be 
disturbed, when there is no showing of 
abuse of discretion: Stinson v. Sachs, 8 
Wash. 391. 

A judgment by default rendered in 
chambers at Seattle is valid in a cause 
pending in the court at Port Townsend, it 
being in the same territorial judicial dis- 
trict: Murne v. Schwabacher, 2 W. T. 130. 

A judgment rendered by the superior 
court without proper service ot summons 
is invalid on the ground of want of juris- 
dietion: State v. Superior Court, 6 Wash. 
353, 355. But failure of record to show 
proper service of process is a mere irregu- 
larity if default was duly entered: Twigg 
v. James, 37 Wash. 434; Sellers v. Pacific 
Wrecking etc. Co., 34 Wash. 111. The re- 
eital of due service contained in a default 
judgment is not conclusive upon a direct 
attack by appeal from the judgment, on 
overruling an objection to the jurisdiction 
and motion to vacate the default: French 
v. Ajax Oil ete. Co., 44 Wash. 305. 

A defendant personally served with sum- 
mons who suffers judgment by default 
cannot object to the summons for the first 
time in the appellate court: Baker v. Pre- 
witt, 3 W. T. 595. 

In an action before a justice of the 
peace under § 1858, infra, where defend- 
ants fail to appear on the expiration of 
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one hour from the time set for trial, and 
plaintiff demands judgment, it is the jus 
tice’s duty to so enter it, and being en- 
tered it cannot be modified or changed: 
McCoy v. Bell, 1 Wash. 504. 

JUDGMENT FOR FAILURE TO AN- 
SWER INTERROGATORIES.—Judgment 
may be given against a defendant for fail. 
ure to answer interrogatories within the 
time prescribed by § 1230, infra: Livesley 
v. O’Brien, 6 Wash. 553; and under the 
same section the only judgment authorized 
is one of dismissal where no default is 
taken for his failure to reply to an affirma- 
tive defense, and no proof is introduced in 
support of the matters alleged in such de- 
fense: Waite v. Wingate, 4 Wash. 324. 

A judgment by default against the hus- 
band for his failure to answer interroga- 


tories, is not binding on the wife as to 


community property: See Glass v. Butt- 
ner, 39 Wash. 296. 

After default duly entered, a party is 
not entitled to notice of further proceed- 
ings: See Norris v. Campbell, 27 Wash. 
654. 

JUDGMENT ON PLEADINGS: See 2 
Remington’s Digest, p. 2289, §§ 145-150. 
Where defendant fails to plead, or if he 
files an answer which does not controvert 
the material allegations of the complaint 
which tenders no issue requiring proof, 
then plaintiff is entitled to judgment. It 
is not technically a judgment on the plead- 
ings, but a judgment for failure to an- 
swer: Port v. Parfit, 4 Wash. 369, 373; 
see Lake v. Steinbach, 5 Wash. 659. 663; 
Seattle Nat. Bank v. Meerwaldt, 8 Wash. 
630, 636; Seattle Cedar Lumber Mfg. Co. 
v. Ballard, 50 Wash. 123. 

The practice of granting judgment on 
the pleadings upon an oral motion, at the 
time the case is set for trial, condemned. 
The proper theory is set out in Port v. 
Parfit, supra, and five days’ notıce should 
be given of the time and place of applica- 
tion as preseribed in subdivision 2 of this 
section: Seattle Nat. Bank v. Meerwaldt, 
supra; see Noyes v. Loughead, 9 Wash. 
325, 327. 

If tbe answer does not controvert any 
of the material allegations of the com- 
plaint, or contain any new matter consti- 
tuting a defense or counterclaim, and no 
reply is made, it is improper to render 
judgment on the pleadings, under § 278, 
supra, but plaintiff may, after the time for 
answering has expired, disregard such an- 
swer and move for default and judgment: 
Lake v. Steinbach, 5 Wash. 659, 663. 

Judgment on the pleadings is not au- 
thorized where a reply, though insufficient 
in law, has actually been filed to the af- 
firmative matter in the answer: Davis v. 
Ford, 15 Wash. 107. 

In an action upon a promissory note, 
plaintiff is not entitled to judgment on the 
pleadings when the answer admits the exe- 
eution of the note but alleges a failure of 
consideration, and also that the defend- 
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ant's signature was obtained by fraud: P. 
T. So. ky. Co. v. Weir, 15 Wash. 507. Sce, 
also, Helmer v. Title Guaranty & Surety 
Co., 50 Wash. 411. 

Where the record shows that after a 
motion for judgment on the pleadings had 
been sustained, evidence was introduced 
by plaintiff in support of his cause, and 
upon the same the court based its findings, 
it will be presumed on appeal that the mo- 
tion was treated by the court as a de- 
murrer to the answer: Bethel v. Robinson, 
4 Wash. 446. 

If plaintiff, instead of going to trial, as 
he might have done on the question of the 
measure of damages, move the lower court 
for judgment in his favor on the plead- 
ings, and that court award him judgment 
in a nominal amount, he cannot after- 
ward complain of such judgment: Had- 
lan v. Ott, 2 W. T. 165. 

Failure of defendant to plead a former 
judgment as res judicata does not estop 
the defendant from taking advantage of 
the defense by motion for judgment on 
the pleadings, where the plaintiff sets up 
the former adjudication as affirmative 
matter in a reply: Collins v. Gleason, 47 
Wash. 62. 

Where an answer denies no material al- 
legations of the complaint it is not error to 
render judgment on the pleadıngs: Hanna 
v. Savage, 7 Wash. 414; King v. Ilwaco 
ete. Nav. Co., 1 Wash. 127. 

In an action on a promissory note, plain- 
tiff is entitled to judgment on the plead- 
ings, when the answer admits the execu- 
tion thereof and negatives the alıegation 
of nonpayment in the complaint merely by 
a general denial: National Bank v. West- 
ern Iron & Steel Co., 14 Wash, 162. 

Where defendant has objected to the in- 
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troduction of evidence on account of a de- 
parture in plaintiffs pleadings and has 
ufterward moved for a nonsait, he ha» 
thereby saved his right to urge the error 
on appeal, although he has failed to move 
for judgment on the pleadings: Osten v. 
Winehill, 10 Wash. 333; see Distler v. Dab- 
ney, 3 Wash. 200. 

The failure to reply to an allegation in 
an answer which is equivalent to a mere 
denial of the corresponding allegation of 
the complaint is not ground for judgment 
on the pleadings: Raymond v. Morrison, 
9 Wash. 156. 

The entry of a default against a defend- 
ant is waived by allowing him to partici- 
pate in the subsequent proceedings in the 
cause, to serve and be served with mo- 
tions, and by otherwise treating him as a 
party thereto: Cornell University v. Denny 
Hotel Co., 15 Wash. 433. 

Where a motion for default for failure 
to plead within the time ordered by the 
court has been denied, it must be pre- 
sumed on appeal that sufficient was shown 
to justify the exercise of the court’s dis- 
eretion in that regard: Plummer v. Weil, 
15 Wash. 427; following Mason v. McLean, 
6 Wash. 35. 

A motion for default cannot be made 
after defendant’s appearance, on the 
ground that the appearance presented a 
frivolous and dilatory motion, where the 
court did not regard the motion as frivo- 
lous but properly sustained the same: 
Washington etc. Imp. Co. v. Cannel Coal 
Co., 45 Wash. 462. 

This section is not mandatorv in the 
sense that failure to enter judgment im- 
mediately will result in loss of jurisdic- 
tion: Peirce v. National Bank of German- 
town, 44 Wash. 404, 


Court may Set Aside Default. 


The court may, in its discretion, before final Judgment, set aside any 
default, upon affidavit showing good and sufficient cause, and upon such 


terms as may be deemed reasonable. 


[L. ’54, p. 171, $ 225, subd. 4; L. *69, 


p. 72, $ 292; Cd. ’81, $ 290; 2 H. C., $ 413.] 


See supra, § 303, release from judgment. 


See supra, $ 307, harmless defects disregarded. 
See infra, $ 464, proceedings to vacate and modify judgments. 


See notes to last section. 

Cited in 2 Wash. 543; 6 Wash. 35; 39 
Wash. 375. 

VACATING DEFAULT: See 2 Reming- 
ton’s Digest, pp. 1557-1590, $$ 39-50, 

Diseretion of court: See Id., p. 1557, § 36; 
Spokane v. Curry, 2 Wash. 541; Myers v. 
Landrum, 4 Wash. 762; Hull v. Vining, 17 
Wash, 352; Titus v. Larsen, 18 Wash. 145; 
Everett Produce Co. v. Smith Bros., 40 
Wash. 566; McBride v. MeGinley, 31 
Wash. 573; Twigg v. James, 37 Wash. 454. 

If judgment has been rendered agninst 
a party not served with process, but in 
whose behalf an unauthorized attorney has 
appeared, the judgment will be set aside 


as a nullity: McEachern v. Brackett, 8 
Wash, 652. But want of authority in at- 
torney must be clearly shown: Turner v. 
Turner, 33 Wash. 118. 

Aflidavit of merits not necessary to set 
aside void or prematurely entered judg- 
ment: See 2 Remington’s Digest, p. 1589, 
$ 47; Walla Walla Print, ete. Co. v. Budd, 
2 W. T. 336; Hole v. Page, 20 Wash. 2U8; 
Wheeler v. Moore, 10 Wash. 309; Bennett 
v. Supreme Tent etc. Maccabees, 40 Wash. 
431. 

As to excuses for default, see 2 Reming- 
ton’s Digest, pp. 1588, 1559, 88 40-45; Hull 
v. Vining, 17 Wash. 352; Titus v. Larsen, 
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18 Wash. 145; see Dalgardno v. Trumbull, 
25 Wash. 362; Reitmeir v. Sigmund, 13 
Wash. 624; Warner v. Miner, 41 Wash. 98; 
‚Jordan v. Hutchinson, 39 Wash. 373; 
Moody v. Reichow, 38 Wash. 303. 

It is not an abuse of discretion to deny a 
motion to vacate a judgment by default 
when the only ground alleged therefor is 
that defendant's counsel was prevented 
from answering the complaint because of 
absence from the eity: Sanborn v. Cen- 
tralia F. Co., 5 Wash. 150; nor to set aside 
a default for failure to file an answer un- 
til notice of default, where no legal excuse 
is shown, although the answer filed pre- 
sents a meritorious defense: Haynes v. 
Schwartz Co., 5 Wash. 433; nor to vacate 
a judgment by default, when the only 
ground shown is want of attention to the 
case by counsel and clients; such an order 
is a final order after judgment and ap- 
pealable: Myers v. Landrum, 4 Wash. 762. 

Where judgment has been taken by de- 
fault for failure to answer, it should be set 
aside when it appears that defendant has 
a defense upon the merits, and was mis- 
led by plaintiff’s attorney as to the time of 
trial: Bast v. Hysom, 6 Wash. 170. 

Where judgment is obtained, and execu- 
tion sale had thereunder, against a defend- 
ant, on a default upon a false return of the 
sheriff that he had been served with sum- 
mons, the return may be attacked in a 
proceeding to set aside the judgment and 
sale: Johnson v. Gregory & Co., 4 Wash. 
109; Northwestern € P. H. Bank v. Rid- 
path, 29 Wash. 687. 
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Although judgment by default, in an ac- 
tion for foreclusure of a mortgage upon 
realty, may have been erroneously ren- 
dered, because a demurrer to the complaint 
was pending at the time, yet the judgment 
cannot be attacked on that ground in an 
action of ejectment brought by the pur- 
chaser under execution sale for the purpose 
of obtaining possession of the premises: 
Belles v. Miller, 10 Wash. 259; see Belles 
v. Carroll, 6 Wash. 131. 

Where default has been entered against 
plaintiff for delay in appearing at the time 
set for trial, it is an abuse of discretion to 
refuse to vacate the same, when he comes 
into court and moves to vacate the same 
within twenty minutes of the time, and de- 
fendant consents thereto: Bank of Com. 
merce v. Warren, 8 Wash. 477. 

APPEAL.—The remedy of a partv 
against whom judgment by default is 
claimed to have been irregularly entered 
in the court below is not by appeal, but by 
motion in the trial court to set aside such 
judgment: Belles v. Carroll, 6 Wash. 131; 
but it was held in the territorial court 
that an appeal will lie from a judgment 
rendered by default in the district court: 
Baker v. Prewett, 3, W. T. 474; see Mvers 
v. Landrum, 4 Wash. 762; and also that a 
writ of error will lie from a judgment by 
default: Montgomery v. Manning, 1 W. T. 
434; cited in Garrison v. Cheeney, 1 W. T. 
489, 495. 

No appeal lies from a judgment by de- 
fault entered by consent of defendant: 
Port v. Parfit, 4 Wash. 369, 
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When Judgment may be Given on Confession. 


On the confession of the defendant, with the assent of the plaintiff or his 
attorney, Judgment may be given against the defendant in any action, before 
or after answer, for any amount or relief not exceeding or different from that 


demanded in the complaint. 


[Cf: L. *54, pp. 172, 173, $$ 226-228; L. ’69, p. 


72, $ 293; Cd. '81, $ 291; 2 H. C., $ 414.] 


Cited in 10 Wash. 501. 

As to judgments by confession, see 2 
Remington’s Digest, p. 1584, $$ 14-17. 

A debtor may make confession of judg- 
ment in a pending action, but the ae- 
tion, when brought, must be in the usual 
sense a hostile one. In such an action the 
confession need only be acknowledged, and 
the statute does not prescribe what it shall 
contain: Puget Sound Nat. Bk. v. Levy, 10 
Wash. 499, 503; but where a debtor em- 
plovs his own attorney to bring suit 
against him in behalf of a certain credi- 
tor, and consents to an entry of judgment 
therein, so as to work a preference in favor 
of such creditor, the judgment is one by 


9 
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confession, and is regulated by $ 418, 
intra: Id. 

A confession of judgment bv the defend- 
ant in an attachment suit does not have 
the effect of waiving the attachment lien: 
Schloss v. State Bank, 4 Wash. 726. 

A husband may confess judgment, but 
the community realty is not affected there- 
by unless the debt upon which the judg- 
ment was given was a community debt: 
Andrews v. Andrews, 3 W. T. 256, 290. 

A confession of judgment for the amount 
of premium notes due an insurance com- 
pany is not equivalent to a payment of the 
premium: Proebstel v. State Ins. Co., 14 
Wasp, 669, 
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$ 414. (5094.) How Corporations and Minors may Confess Judgment. 
When the action is against the state, a county or other public corporation 
therein, or a private corporation or a minor, the confession shall be made by 
the person who, at the time, sustains the relation to such state, corporation, 
county, or minor as would authorize the service of a notice [summons] upon 
him ; or in the case of a minor, if a guardian for the action has been appointed, 
then by such guardian; in all other cases, the confession shall be made by the 
defendant in person. [L. ’69, p. 72, $ 294; Cd. ’81, $ 292; 2 H. C., $ 415.] 


On whom service of summons may be made in the cases mentioned in the statute: 
See supra, §§ 226, 227. 


A judgment by confession, made by an A receiver for an insolvent corporation 


insolvent corporation in favor of one of its 
creditors, who has knowledge of its in- 
solvent condition, and which confession is 
given and accepted for the purpose of mak- 
ing a preference in favor of such creditor 
over others, is void as against the other 
creditors: Compton v. Schwabacher Bros. 
& Co., 15 Wash. 306; Conover v. Hull, 10 
Wash. 673. 


is not estopped from assailing a contfes- 
sion of judgment by the corporation as 
fraudulent by reason of the fact that in a 
former receivership the receiver had 
treated the judgment as valid, and had 
been discharged by the court upon a false 
representation that all the debts of the 
corporation, except a balance on such judg- 
ment, had been paid: Id. 


8 415. (5095.) Judgment by Confession Against Persons Jointly Liable. 
When the action is upon a contract, and against one or more defendants 


jointly liable, judgment may be given, on the confession of one or more 
defendants, against all the defendants thus jointly liable, whether such de- 
fendants have been served or not, to be enforced only against their Joint 
property and against the joint and separate property of the defendant mak- 
ing the confession. [L. ’69, p. 72, $ 295; Cd. ’81, $ 293; 2 H. C., $ 416.] 


See note to $ 464, infra. 
Judgment against persons jointly liable: See supra, § 407. 


Cited in 7 Wash. 539; 12 Wash. 197. 
One partner may confess judgment bind- 
ing against all the partners, in so far as it 


and the separate property of the partner 
making the confession; Bank of Shelton 
v. Willey, 7 Wash. 535. 


is enforceable against partnership property 


§ 416. (5096.) Confession, How Made. 

The confession and assent thereto shall be in writing and subscribed by 
the parties making the same, and acknowledged by each before some officer 
authorized to take acknowledgments of deeds. [L. *69, p. 72, $ 296; L. ’77, 
p. 60, $ 298; Cd. ’81, $ 294; 2 H. C., $ 417.] 


See $ 418, infra, as to requisites of statement, 
Cited in 10 Wash. 501. 


§ 417. (5097.) Judgment by Confession Without Action. 

A judgment by confession may be entered without action, either for 
money due or to become due, or to secure any person against contingent lia- 
bility on behalf of the defendant, or both, in the manner prescribed by this 
chapter. [L. ’69, p. 73, 8 297; Cd. ’81, $ 295; 2 H. C., $ 418.] 

Cited in 10 Wash, 501; 13 Wash. 77. 


§ 418. (5098.) Requisites of Statement. 
A statement in writing shall be made, signed by the defendant and veri- 
fied by his oath, to the following effect :— 
1. It shall authorize the entry of judgment for a specified sum; 
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2. If it be for money due or to become due, it shall state concisely the facts 
out of which the indebtedness arose, and shall show that the sum confessed 
to be due is justly due or to become due; 

3. If it be for the purpose of securing the plaintiff against a contingent 
liability, it shall state concisely the facts constituting the liability, and show 
that the sum confessed therefor does not exceed the same. [L. ’69, p. 73, 
$ 298; Cd. 81, $ 296; 2 H. C., $ 419.] 

Cited in 10 Wash. 500; 10 Wash. 504; 13 Wash. 77. 


$ 419. (5099.) Proceedings in Court on Presentation of Statement. 

The statement must be presented to the superior court, or a judge 
thereof, and if the same be found sufficient, the court or judge shall indorse 
thereon an order that judgment be entered by the clerk, whereupon it may 
be filed in the office of the clerk, who shall enter a judgment for the amount 


confessed, with costs. 


same manner as upon judgments in other cases. 


Execution may be issued and enforced thereon in the 


[C£. L. ’69, p. 73, $ 299; L. 


17, p. 61, $ 301; Cd. ’81, $ 297; 2 H. C., $ 420.] 


Cited in 10 Wash. 501. 


CHAPTER XII. 


ARBITRATION, 
§ 420. 


AND JUDGMENT THEREON. 
(5102.) Disputes may be Submitted to Arbitration. 


All persons desirous to end, by arbitration, any controversy, suit, or quar- 
rel, except such as respect the title to real estate, may submit their difference 
to the award or umpirage of any person or persons mutually selected. [L. 
"60, p. 324, $ 1; L. ’63, p. 81, $ 231; Cd. ’81, $ 264; 2 H. C., $ 424.] 


See infra, $ 1485, arbitration of claims against estates, 


Cited in 27 Wash. 39. 


Arbitration and award: See 1 Reming- 
ton’s Digest, pp. 264-267, $$ 1-16. 


Whenever the terms of a contract leave 
it doubtful whether the settlement of a 
disputed question is intended to be left to 
the final decision of arbitrators, the con- 
struction is in favor of the right to resort 
to the courts for redress: Van Horne v. 
Watrous, 10 Wash. 525. An agreement to 
pay for the value of a wharf which was to 
be “appraised” is not an agreement to arbi- 
trate in case of a disagreement: Hart Lum. 
ber Co. v. Everett Land Co., 20 Wash. 71. 


An agreement for arbitration providing 
that the finding of the arbitrators should 
be approved by the city council in order 
to be binding upon the city merely consti- 
tutes the council a member of the board 
of arbitrators and is valid: Lidgerwood 


§ 421. 


Park Waterworks Co. v. Spokane, 19 Wash. 
365. 

A party who has submitted a matter in 
dispute to arbitration is not estopped from 
revoking the submission and repudiating 
the award, when the bias and prejudice of 
one of the arbitrators was unknown at the 
time of submission, and knowledge thereof 
only developed during the progress of the 
arbitration, as a consequence of his con- 
duct, taken in connection with the inade- 
quate amount allowed: Glover v. Roches- 
ter-German Ins. Co., 11 Wash. 143, 

Condisions precedent to action, and ef- 
fect on pending or subsequent action: See 
1 Remington’s Digest, pp. 264, 265, §§ 3, 4; 
Zindorf Construction Co. v. Western Ameri. 
can Co., 27 Wash. 31; Hughes v. Bravin- 
der, 9 Wash. 595; Lidgerwood Park Water- 
works Co. v. Spokane, 19 Wash. 365; 
Winsor v. German Savings & Loan Society, 
31 Wash, 365. 


(5103.) Agreement to be in Writing. 


Said agreement to arbitrate shall be in writing, siened by the parties, 
and may be by bond in any sum, conditioned that the parties entering into 


said submission shall abide the award. 


2 H. C., $ 425.] 
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An affirmative defense of settlement by 


arbitration is demurrable where it fails to 
allege any written agreement for arbitra- 


tion, the filing of any award, or any ap- 
proval of the same by the court: Owen v. 
Casey, 48 Wash. 673. 


§ 422. (5104.) How Arbitration Conducted. | 

The said arbitrators shall be duly sworn to try and determine the cause 
referred to them, and a just award make out, under the hands and seals of 
a majority of them, agreeably to the terms of the submission. Said award, 
together with the written agreement to submit, shall be sealed up by the arbi- 
trators and delivered to the party in whose favor it shall be made, who shall 
deliver the same, without breaking the seal, to the elerk of the superior court 
of the county wherein said arbitration is held, who shall enter the same on 
record in his office. A copy of the award, signed by said arbitrators, or a 
majority of them, shall also be delivered to the party in whose favor it is 
rendered, who shall, if the matter be not settled, serve a copy of the same on 
the adverse party, and if no exceptions be filed against the same within 
twenty days after such service, judgment shall be entered as upon the ver- 
dict of a jury, and execution may issue thereon, and the same proceedings 
[may be had] upon said award, with like effect as though said award were 
a verdict in a civil action. [Cf. L. ’63, p. 324, $ 3; Cd. ’81, $ 266; L. ’91, p. 
104, § 1; 2 H. C., $ 426.] 


Cited in 5 Wash. 207, 208; 5 Wash. 210, 
211; 34 Wash. 48. 

When an arbitration of the differences 
between parties has failed for any reason 
the superior court is clothed with full juris- 
diction to proceed to a final determination 
of the controversy, and an order of such 
court setting aside the award of the arbi- 


An award made without hearing the par- 
ties is void: See 1 Remington’s Digest, p. 
265, § 8; Van Hook v. Burns, 10 Wash. 22; 
Brown’s Executors v. Farnandis, 27 Wash. 
232; McDonald v. Lewis, 18 Wash. 300. 

Where an agreement for an arbitration 
expressly limits the time within which the 
award is to be made, the power of the 


trators is not such a final order as will arbitrators expires at that time: Jordan 
sustain an appeal: Tacoma R. & M. Co. v. v. Lobe, 34 Wash. 42. 
Cummings, 5 Wash. 206. 


§ 423. (5105.) Compensation of Arbitrators—Penalty. 

The arbitrators chosen under the provisions of this chapter shall each be 
allowed three dollars per day, to be taxed with other easts of suit, but if 
either party fail to appear on the day agreed upon for the arbitrators to meet, 
said party shall be liable for all costs accruing that day, unless his absence 
was unavoidable, and shall be so established to the satisfaction of said arbi- 
trators. And any arbitrator failing to attend on the day appointed, unless 
delayed by sickness or unavoidable accident, shall forfeit and pay the sum of 
five dollars to the school fund of the county, to be recovered by action before 
a justice of the peace, in the name of the county commissioners of the county. 


[C£. L. ’60, p. 324, $ 4; L. '69, p. 65, $ 269; Cd. '81, $ 267; 2 H. C., $ 427.] 


§ 424. (5106.) Exceptions to Award. 
The party against whom an award may be made may except in writing 

thereto for either of the following causes :— 

1. That the arbitrators or umpire misbehaved themselves in the case; 

2. That they committed an error in fact or law; 

3. That the award was procured by corruption or other undue means. [L. 
"60. p. 324, $ 5; Cd. 781, $ 268; 2 H. C., $ 428.] 

(ited in 5 Wash. 207-211; 13 Wash. 355, mere technical defects: Bachelder v. Wal- 


350. 
If the award substantially complies with 


the Jaw, it should not be disturbed for 


lace, 1 W. T. 107. 
When the terms of submission authorize 
a majority of the three arbitrators to make 
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although but two signed the findings: Id. 
See, also, Jordan v. Lobe, 34 Wash. 42; 
McDonald v. Lewis, 18 Wash. 300. 


a finding, 1t is sufficient if made by two; 
and when all three appear to have been 
sworn it will be presumed that all acted, 


$ 425. (5107.) Proceedings of Court on Such Exceptions. 

If upon exceptions filed it shall appear to the said superior court that the 
arbitrators have committed error in fact or law, the court may refer the cause 
back to said arbitrators, directing the amendment of said award forthwith, 
returnable to said court, and on the failure so to correct said proceedings, the 
court shall be possessed of the case and proceed to its determination. (Cf. L. 


60, p. 325, $ 6; Cd. ’81, $ 269; L. '91, p. 105, $2; 2 H. C., $ 429.] 


See supra, $ 422, and notes, conducting arbitrations. 


Cited in 5 Wash. 207-211; 13 Wash. 355, 
356. 

The only power of the superior court, 
under this section, upon the hearing of ex- 
ceptions to an award is to refer the cause 


§ 426. 


back to the arbitrators for amendment in 
ease of error in fact or law, or to confirm 
the award, as made; with the merits of 
the controversy the court has nothing to 
do: School Dist. v. Sage, 13 Wash. 352. 


(5108.) Powers of Arbitrators. 


Arbitrators, or a majority of them, shall have power,— 

1. To compel the attendance of witnesses duly notified by either party, and 
to enforce from either party the production of all such books, papers, and 
documents as they may deem material to the cause; 

2. To administer oaths or affirmations to witnesses; 

3. To adjourn their meetings from day to day, or for a longer time, and 
also from place to place, if they think proper; 

4. To decide both the law and the fact that may be involved in the cause 


submitted to them. 


Cited in 13 Wash. 355, 356. 

Under this section, providing that arbi- 
trators shall have power to decide both the 
law and the fact involved in the cause sub- 
mitted to them, and there being no provi- 
sion made for the preservation of the evi- 
dence received by them, the courts cannot 
sustain an exception to an award on the 
ground that the arbitrators committed er- 
ror in fact or in law, unless such error ap- 
pears upon the face of the award, or in 
some paper delivered with it: School Dist. 
v. Sage, 13 Wash. 352. 

An award by arbitrators, when fairly 
and honestly made upon due consideration 
of all the evidence before them, is conclu- 
sive and binding upon the parties: Id. 

As to matters of law, arbitrators are not 
bound in all cases to follow the strict rules 
of law governing courts, unless restricted 


§ 427. (5109.) Rules of Evidence. 


[L. ’60, p. 325, $ 7; Cd. ’81, $ 270; 2 H. C., $ 430.] 


_ by the agreement to submit, but may decide 


in accordance with their views. of the 
equitable rights of the partics: Id. 

An award will not be set aside on ac- 
count of error in law, even where arbitra- 
tors are required to decide according to the 
strict rules of law, if the error complained 
of is not plain, or if the point of law is a 
doubtful one: Id. ` 

An award of an arbitrator pursuant to 
an agreement of submission providing that 
the award shall in all things be faithfully 
“kept and observed” is final, and cannot be 
reviewed by the courts in the absence of 
any showing that the arbitrator was guilty 
of misconduct or corruption: Skagit County 
v. Trowbridge, 25 Wash. 140. 

Practice as to awards of arbitrators 
stated: Tacoma R. & M. Co. v. Cummings, 
5 Wash. 206, 208-210, 


The laws in force in this state relating to evidence and the manner of 


procuring the attendance of witnesses shall govern in arbitrations. 


[L. ’60, 


p. 325, $ 8; Cd. '81, $ 271; 2 H. C., $ 431] 


$ 428. (5110.) 


Arbitrators may Punish Contempts. 


The law governing proceedings for contempt, in the trial of cases before 
Justices of the peace, so far as the same may be applicable, shall apply to the 
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proceedings before arbitrators. [L. ’60, p. 325, $ 9; Cd. ’81, $ 272; 2 H. C., 
$ 432. ] 
See infra, §§ 1891-1897, contempt before justices of the peace. 


§ 429. (5111.) Costs Taxed Against Losing Party. 

The costs of witnesses, and other fees in the case, shall be taxed avainet 
the losing party; said fees shall be indorsed upon the award, and when said 
award is affirmed as the judgment of the superior court, execution shall issue 
therefor as for costs in civil actions. [L. ’60, p. 325, §.10; Cd. ’81, § 273; 
2H. C., $ 436.] 


§ 430. (5112.) Award, When Affirmed, has Force of a Judgment. 

Such award, when so affirmed, shall be in all respects like any other judg- 
ment of the superior court, and a transcript of such judgment, or execution 
issued thereon, recorded in the county auditor’s [clerk’s] office in the same 
manner as other judgments, shall be a lien upon real estate in said county. 
[L. *60, p. 325, $ 11; Cd. ’81, $ 274; 2 H. C., $ 434.] 

See supra, $$ 404-407, judgments in general. 


See notes to $ 426, supra. 
See infra, $ 445, liens of judgments of superior court. 


As to conclusiveness of adjudication, see dorf Const. Co. v. Western Am. Co., 27 
1 Remington's Digest, p. 267, $ 16; Skagit Wash. 31; School District v. Sage, 13 Wash. 
County v. Trowbridge, 26 Wash. 140; Zin- 352. 


CHAPTER XIV. 
MANNER OF TAKING AND ENTERING JUDGMENTS. 


§ 431. (5115.*) Time of Entering Judgment. 

When a trial by jury has been had, judgment shall be entered by the 
clerk immediately in conformity to the verdict, and a transcript of said 
Judgment may be immediately filed in the office of the clerk of the superior 
court of any other county in the state in the manner provided by law: Pro- 
vided, however, that if a motion for a new trial shall be filed, execution shall 
not be issued upon said judgment until said motion shall be determined: 
And provided, further, that the granting of a motion for a new trial shall 
immediately operate as the vacation and setting aside of said judgment. 
[L. ’03, p. 285, $ 1. Cf. L. 54, p. 173, $ 229; Cd. ’81, $ 301; L. ’91, p. 76, 
§ 1; 2 H. C., $ 435.] 

See supra, § 18, nonjudicial days. 

See supra, § 363, verdict in actions for specific personal property. 
See supra, § 365, and note, special findings. 

See supra, § 402, motion for new trial. 

See supra, §§ 404-407, judgments in general, 

See supra, $ 408, judgment of nonsuit. 

See supra, § 412 "Judgment by default. 

See supra, $ 413 et seq., judgment by confession. 


See infra, $ 435, when and what must be entered. 
See infra, $ 464, vacation or modification of judgments, 


Cited in 11 Wash. 413; 26 Wash. 228; A plaintiff cannot take judgment for 
35 Wash. 66; 36 Wash, 324; 35 Wash. more than his complaint shows that he is 


537; 37 Wash. 485; 49 Wash. 303, 304. entitled to under the law: King Co. v. 
As to entry, record and docketing of Ferry, 5 Wash. 536, 557. 

judgments, see 2 ¿temington's Digest, pp. The existence of a judgment, though not 

1593-1596, $$ 69-82. entercd in the court's journal as by statute 
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contemplated, nor bearing the file-marks of 
the clerk, may be established by competent 
proof after the death of the judge render- 
ing it: Eakin v. McCraith, 2 W. T. 112. 

The clerk of the court being the custo- 
dian of its records, according to the stat- 
utes, a judgment record offered in evidence, 
certified by the clerk, is sufficient without 
any certificate of the judge that the clerk 
is the custodian of the records: Bignold 
v. Carr, 24 Wash. 413. 

As to signature, see 2 Remington's Di- 
gest, p. 1595, $ 79. 

The signature of the judge to the journal 
entry of the judgment entry offered in evi- 
dence is not necessary to make it valid: 
Richie v. Carpenter, 2 Wash. 512, 26 Am. 
St. Rep. 877; Ainsworth v. Territory, 3 
W. T. 270. Judgment may properly be 
signed on day it is rendered and notice of 
application is not necessary: See White 
Crest Canning Co. v. Sims, 30 Wash. 375; 
Brooks v. James, 16 Wash. 335; Fisher v. 
Puget Sound Brick etc. Co., 34 Wash. 578, 
Failure to enter judgment against appel- 
lant immediately after the rendition of a 
verdict, and that it was not signed until 
after denial of a new trial, are mere irreg- 
ularities, and harmless error when no preju- 
dice appears: Schultz v. Simmons Fur. Co., 
46 Wash. 555. See, also, Rauh v. Scholl, 
19 Wash. 30; Harris v. Fidalgo Mill Co., 38 
Wash. 169. 

Failure to enter judgment immediately 
after return of verdict is not ground for 
reversal: See Harris v. Fidalgo Mill Co., 
38 Wash. 169. 

A judgment entered by the clerk imme- 
diately upon rendition of the verdict, pur- 
suant to this section, is not void because 
the fees required by § 497, infra, were not 
collected by the clerk; and failure to col- 
lect the fees does not affect the finality of 
the judgment for the purposes of appeal: 
Chileott v. Globe Nav. Co., 49 Wash. 302. 

As to premature entry and entry nune 
pro tunc, see 2 Remington’s Digest, p. 1594, 
$8 71, 72. 


§ 433, 


MANNER OF TAKING AND ENTERING JUDGMENTS. 


8§ 433, 434 


The premature entry of a judgment upon 
the verdict of a jury before notice of a 
new trial could be interposed, is not 
ground for vacating the judgment, when 
the motion for a new trial has, never- 
theless, been given a full hearing and de- 
cided on its merits: Port Townsend Nat. 
Bank v. Weymouth, 11 Wash. 412; Kin- 
kade v. Witherop, 29 Wash. 10. 


_ Although a judgment may not be en- 
tered within the time provided by law, it 
is not thereby rendered void: Brown v. 
Porter, 7 Wash. 327; West Phil. etc. Trust 
Co. v. Olympia, 19 Wash. 150; Quareles v. 
Seattle, 26 Wash. 226; State ex rel. Brown 
v. Brown, 31 Wash. 397. 


The district court has no jurisdiction, 
even with the consent of parties, to enter 
as of a past term a decree rendered at 
chambers in vacation: P. 8. A. Co. v. 
Pierce Co., 1 W. T. 75. 


Judgments nunc pro tune are only al- 
lowed in furtherance of justice, never to 
work injustice: Hays v. Miller, 1 W. T. 
143; Schulze v. Oregon R. € Nav. Co., 41 
Wash. 614. 


Where the record fails to show that an 
order made in vacation, and directing a 
judgment to be entered nunc pro tune, was 
within the statute, such judgment then di- 
rected to be entered cannot be regarded 
as relating back to a prior date: Hale v. 
Finch, 1 W. T. 17. But see Barthrop v. 
Tucker, 29 Wash. 666. 


Failure to decide a case within ninety 
days after its submission does not render 
the judgment void: See Demaris v. Barker, 
33 Wash. 200; Moylan v. Moylan, 49 Wash. 
341. 

Entry of judgment is to be distinguished 
from rendition thereof: See Quareles v. 
Seattle, 26 Wash. 226; Sears v. Kilbourne, 
28 Wash. 194; Barthrop v. Tucker, 29 
Wash. 666; State ex rel. Brown v. Brown, 
31 Wash. 397, 


(5117.) Judgment in Case of Setoff. 


If a setoff established at the trial exceed the plaintiff”s demand so estab- 


lished, Judgment for the defendant shall be given for the excess; or if it appear 

that the defendant is entitled to any [other] affirmative relief, judgment shall 

be given accordingly. [L. ’54, p. 173, $ 231; Cd. ’81, $ 303; 2 H. C., $ 437.] 
See supra, §§ 269-272, judgment in case of setoff, 


$ 434. (5118.) Judgment in Actions to Recover Personal Property. 

In an action to recover the possession of personal property, judgment for 
the plaintiff may be for the possession or value thereof, in case a delivery can- 
not be had, and damages for the detention. If the property has been delivered 
to the plaintiff, and the defendant claim a return thereof, judgment for the 
defendant may be for a return of the property, or the value thereof in case a 
return cannot be had, and damages for taking and withholding the same. 
[L. ’54, p. 173, $ 232; Cd. *81, $ 304; 2 II. C., $ 438.] 
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Sce supra, $ 363, verdict in actions for specific personal property. 
See infra, § 707, and notes, action of replevin. 
Sce infra, $ 573 et seq., adverse claim to property levied on. 


Cited in 8 Wash. 636; 10 Wash. 227; 22 
Wash, 309. 

As to judgment in actions of replevin, 
see 2 Remington’s Digest, pp. 2508, 2509, 
$$ 44-51; Bancroft-Whitney Co. v. Gowan, 
24 Wash. 66; Dow v. Dempsey, 21 Wash. 
86; Hall v. Law Guarantee & T. Soc., 22 
Wash. 305; Eidson v. Woolery, 10 Wash. 
225; Kehoe v. MeConaghy, 29 Wash. 175; 
Harvey v. Ivory, 35 Wash. 397, 

No authority ean be found in this section 
for entering any other judgment than one 
for the return of the property or, in case 


return cannot be had, for its value, and un- 
der its provision such judgment can only 
be rendered against plaintiff or defendant 
in the action, and there is no authority for 
entering judgment against sureties in the 
bond given to secure possession: Eidson v. 
Woolery, 10 Wash. 225, 227. 

In an action of replevin judgment in fa- 
vor of plaintiff should be for possession 
of the property in controversy, or in case 
delivery cannot be had, for the value there- 
of, with damages for the detention: Na- 
tional Bank v. Meerwaldt, 8 Wash, 630, 


§ 435. (5119.) Where and What must be Entered. 
All judgments shall be entered by the clerk, subject to the direction of 
-the court, in the journal, and shall specify clearly the amount to be recovered, 


the relief granted, or other determination of the action, 


Cd. ’81, $ 305; 2 H. C., $ 439.] 


[L. *69, p. 75, $ 307; 


See supra, $ 431, and notes, when judgment shall be entered. 


‘Cited in 26 Wash. 228; 31 Wash. 402. 

The existence of a judgment, though not 
entered in the court's journal as contem- 
plated by statute, nor having the file-mark 
of the clerk, may be established by com- 
petent proof after the death of the judge 
rendering it: Eakin v. McCraith, 2 W. T. 
112, 

A clerical error of the county clerk in 
recording a judgment by filling up a blank 
for the date six davs later than the filing 
date is immaterial, as the date of the judg- 
ment was the date of its filing: Warner 
v. Miner, 41 Wash. 98, 


$ 436. (5120.) 


Served. 


An order dces not become final until en- 
tered: See State ex rel. Bruwn v. Brown, 
31 Wash. 397. 

It is not necessary for the validity of 
a decree or judgment that it be served 
upon any party to a cause after it has 
been filed: See Western Security Co. v. 
Laflenr, 17 Wash. 406; Fisher v. Puget 
Sound Brick Co., 34 Wash, 578. 

An indorsement of “O. K.” will be con- 
sidered an assent as to form only where 
exceptions were taken: See Humphries v. 
Sorenson, 33 Wash. 563, 


Summons, After Judgment, to Joint Debtor not Originally 


When a judgment is recorded [entered] against one or more of several 


persons jointly indebted upon an obligation by proceeding as provided in sec- 
tion 236, such defendants who were not originally served with the summons, 
and did not appear to the action, may be summoned to show cause why they 
should not be bound by the judgment in the same manner as though they had 
been originally served with the summons. [L. ’77, p. 64, § 318; Cd. ’81, § 
314; 2 II. C., § 440.] 


Section 13, p.411 of Laws 1893, being § 236 of this code, is inserted instead of § 177 of 
2 Hill’s Code, the latter being considered repealed by the former law. 

See supra, § 192, persons severally hable, how sued. 

See supra, § 236, proceedings against defendants severally liable, 

See supra, $ 407, judgments against several defendants. 

See supra, $ 415, confession of judgment by joint debtors. 


§ 437. (5121.) What Such Summons must Contain. 

The summons as provided in the last section must describe the judgment, 
and require the person summoned to show cause why he should not be bound 
by it, and must be served in the same manner and returnable within the same 
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time as the original summons. It is not necessary to file a new complaint. 
[L. ’77, p. 64, $ 319; Cd. ’81, $ 315; 2 H. C., $ 441.] 


See supra, § 245, manner of making service of summons, 
See references under last section. 


§ 438. (5122.) Must be Supported by Affidavit. 

The summons must be accompanied by an affidavit of the plaintiff, his 
agent, representative, or attorney, that the judgment, or some part thereof, re- 
mains unsatisfied, and must specify the amount due thereon. [L. 77, p. 65, 
§ 320; Cd. ’81, § 316; 2 H. C., § 442.] 


§ 439. (5123.) Defenses in Such Case. 

Upon the service of such summons and affidavit, the defendant may an- 
swer within the time specified therein, denying the judgment, or setting up 
any defense which may have arisen subsequently to the taking of the judg- 
ment, or he may deny his liability on the obligation upon which the judgment 
was rendered, except a discharge from such liability by the statute of limita- 
tions. [L. ’77, p. 65, $ 321; Cd. ’81, $ 317; 2 H. C., $ 443.] 


§ 440. (5124.) What Constitute Pleadings in Such Case. 

If the defendant in his answer deny the judgment, or set up any defense 
which may have arisen subsquently, the summons, with the affidavit annexed, 
and the answer, constitute the written allegations in the case; if he deny his 
liability on the obligation upon which the judgment was rendered, a copy of 
the original complaint and judgment, the summons with the affidavit annexed, 
and the answer constitute such written allegations. [L. ’77, p. 65, § 322; Cd. 
"81, $ 318; 2 H. C., $ 444.] 


§ 441. (5125.) Trial and Entry in Such Cases. 

The issue formed may be tried as in other cases, but when the defendant 
denies in his answer any liability on the obligation upon which the judgment 
was rendered, if a verdict be found against him, it must not exceed the amount 
remaining unsatisfied on such original judgment, with interest thereon. [L. 
’77, p. 65, $ 323; Cd. ’81, $ 319; 2 H. C., $ 445.] 

See supra, $ 361, and notes, receiving verdict and discharging jury. 
Where plaintiff obtained a verdict fora tract, the judgment is erroneous: Western 


certain sum, “with legal interest,” and the M. & L. Co. v. Blanchard, 1 Wash. 230, 235; ' 


court gave judgment for interest from date Meeker v. Gardella, 1 Wash, 139. 
sixty days after the making of the con- 


§ 442. (5126.) Judgment-roll—What Constitutes. 
Immediately after entering the judgment, the clerk shall attach the fol- 
lowing papers in the case, which shall constitute the judement-roll :— 

1. If the complaint has not been answered by any defendant, and no plead- 
ing has been filed by an intervener, he shall attach together, in the order of 
their filing, issuing, and entry, the complaint, summons, and proof of service, 
and a copy of the entry of judgment; 

2. In all other cases he shall attach together in like manner the summons 
and proof of service, the pleadings, bill of exceptions, all orders relating to 
change of parties, together with a copy of the entry of judgment, and all other 
journal entries or orders in any way involving the merits and necessarily af- 
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fecting the judgment. [Cf. L. ’54, p. 173, $ 233; Cd. '81, $ 306; L. *91, p. 
77, § 3; 2 H. C., $ 446.] 


§ 443. (5127.) How Judgment-roll Indorsed and Preserved. 

In all cases, the clerk shall attach upon the outside of the judgment-roll 
a blank sheet of paper, upon which he shall indorse the name of the court, the 
title of the action, for whom judgment was given, and the amount or nature 
thereof and the date of its entry. [L. ’91, p. 77, § 4; 2 H. C., § 447.] 


CHAPTER XV. 
JUDGMENT LIENS, 


8 444. (5131.) Execution Docket. 

Every clerk shall keep in his office a well-bound book, to be called the 
execution docket, which shall be a public record, and open during the usual 
business hours to all persons desirous of inspecting it, [L. ’54, p. 173, § 234; 
Cd. ’81, $ 307; 2 H. C., $ 448.] 

See supra, § 75, books to be kept by clerk, i 


8 445. (5132.) Judgment Lien. 

The real estate of any judgment debtor and such as he may acquire, shall 
be held and bound to satisfy any judgment of the distriet or eircuit court of 
the United States, if rendered in this state, or of the superior or supreme 
court, or any judgment of a justice of the peace for the period of five years 
from the day on which said judgment was rendered, and such judgments shall 
be a lien thereupon to commence as follows: Judgments of the superior court 
of the county in which real estate of the judgment debtor is situated, from the 
date of the entry thereof; Judgments of the district or circuit courts of the 
United States, if rendered in this state; Judgments of the supreme court; 
judgments of the superior court of any county other than the county in which 
said judgment was rendered, and judgments of a justice of the peace, from 
the time of the filing and indexing of a duly certified transcript or abstract 
of such judgments, as provided by this chapter, with the county clerk of the 
county in which said real estate is situated. [Cf. L. ’54, p. 175, $ 240; L. ’57, 
p. 11, $ 15; L. ’60, p. 51, $ 234; L. ’69, p. 78, $ 317; Cd. 781, $ 321; 2 H. C., 
$ 460; L. ’93, p. 65, $ 1; see also 2 H. C., §§ 449, 450, 455, 456, 457, 460, and 
L. 93, p. 67, $ 9.] 

See supra, $ 75, what books clerk shall keep. 

See infra, $ 446, clerk's record index. 

See infra, $ 453, entry of abstract or transcript of judgment, 
Sce infra, $ 454, satisfaction of judgment, 

See infra, $ 457, interest on judgments. 

See infra, $ 458, appeals from judgments. 

See infra, 88 459, 460, revival of judgments. 

See infra, $ 469, existing liens not disturbed by modification of judgmenta, 
See infra, $ 476, who entitled to costs. 

See infra, $ 405, retaxation of costs. 

See infra, $ 510, execution to enforce judgment. 


See infra, $ 2187, judgment liens in criminal cases. 
See intra, $ 3739, certified copies of final judgments, auditor to record, when, 


Cited in 20 Wash. 52; 21 Wash. 319; 32 Wash. 88; 33 Wash. 570; 45 Wash. 4, 


"oe 940: Wash. 546: 26 Wash. 8: 50 Wash. 506, 
= m ne o N sh 055 er "As to the lien of judgments, sce 2 Rem- 
75, 28 Wash. ; ern ’ ingtows Digest, pp. 1630-1633, $$ 237-251. 
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Under § 449, 2 Hill’s Code, the filing in 
the county auditor’s office of a transcript 
of a judgment, instead of the abstract 
thereof required to be entered by the clerk 
in the execution docket, is all that is nec- 
essary to create a lien upon the judgment 
debtor’s land in the county; and the re- 
quirement that the names of the parties 
shall be set forth at length is merely a re- 
quirement that the names shall be stated 
as shown by the judgment entry: Lamey 
v. Coffman, 11 Wash. 301; and the fact 
that the amount of costs is not shown in 
the transcript will not defeat the lien of 
the principal judgment itself: Id. See, 
also, Murray v. Briggs, 29 Wash. 245; Ful- 
ler & Co. v. Hull, 19 Wash. 400. 

The obtaining of a general judgment lien 
held not to cut off the subsequent selec- 
tion of a homestead at any time before 
sale to satisfy the judgment: McMillan 
v. Mau, 1 Wash. 26; Philbrick v. Andrews, 
8 Wash. 7. 

Judgment liens are voidable where a 
judgment debtor in failing circumstances 
confesses judgment in favor of certain 
creditors, who have knowledge of his con- 
dition, after the intention to make an as- 
signment had been fully formed in his 
mind, and follows the confession with an 
assignment for the benefit of creditors: 
Hyman v. Barmon, 6 Wash. 516. 

In an action to foreclose a mortgage on 
certain real estate, to which one of the de- 
fendants interposes the defense that he has 
a paramount interest by reason of a judg- 
ment lien, avainst a leasehold interest in 
the land, evidence is admissible to show 
that the actual interest of the judgment 
interest in the lands is less than it is made 
to appear by the county records: Book v. 
Willey, 8 Wash. 267. 

The judgment lien provided by § 460, 2 
Hill’s Code, as attaching to all the real 
estate of the judgment debtor in any county 
after the filing of a transcript thereof in 


§ 446. 


JUDGMENT LIENS. 


§§ 446, 447 


the office of the county auditor, will not 
attach to lands conveyed by the judgment 
debtor to his wife, prior to the rendition 
of judgment, although the judgment was 
for a community debt; and the subsequent 
conveyance of such lands, for value prior 
to any proceedings taken by the judgment 
creditor attacking the transfer from hus- 
band to wife, is sufficient to pass the land 
free from all claims of the judgment cred- 
itor: Sawtelle v. Weymouth, 14 Wash. 21. 
See, also, Preston-Parton Mill Co. v. Dexter 
Horton & Co., 22 Wash. 236. 


As to commencement of lien, see 2 Rem- 
ington’s Digest, p. 1631, § 241; Hays v. 
Miller, 1 W. T. 143; Shumway v. Orchard, 
12 Wash. 104; Fuller & Co. v. Hall, 19 
Wash. 400; Quareles v. Seattle, 26 Wash. 
226; State ex rel. Brown v. Brown. ¿l 
Wash, 397; Whitworth v. McKee, 32 Wash. 
83. 


As to property affected and extent of 
lien, see 2 Remington’s Digest, p. 1631, §§ 
243, 244; Traders’ Nat. Bank of Snokane 
v. Schorr, 20 Wash. 1; Book v. Willey, 8 
Wash. 267; Dawson v. McCarty, 21 Wash. 
314; Phoenix Min. etc. Co. v. Scott, 20 
Wash. 48; Woodhurst v. Cramer, 29 Wash. 
40. 


Absence from the state by the judgment 
debtor does not extend the lien of the judg- 
ment, which under this section expires five 
years after the date of the rendition of 
the judgment: Hemen v. Rinehart, 45 
Wash, 1. 


As to priorities between judgments or 
between judgments and conveyances, see 2 
Remington’s Digest, p. 1632, §§ 246, 247; 
Mayer v. Morgan, 26 Wash. 71; Goetzin- 
ger v. Rosenfeld, 16 Wash. 392; Dawson 
v. McCarty, 21 Wash. 314; Dow v. Ballard, 
28 Wash. 87; Boyer v. Robinson, 26 Wash. 
118; Hall v. Law Guar. etc. Soc., 22 Wash. 
306. See, also, Young v. Davis, 50 Wash. 
504. 


(5133.) Clerk’s Record Index. 


It shall be the duty of the county clerk to keep a proper record index, 


both direct and inverse, of any and all judgments, abstracts or transcripts of 
judgments in his office, and all renewals thereof, and such index shall refer to 
each party against whom the judgment is rendered or whose property is af- 
fected thereby, [which index] together with the records of said judgments, 
shall be open to public inspection during regular office hours. [Cf. 2 H. C., 
§ 452; L. ’93, p. 66, § 6.] 


See references to $ 445, supra. 


§ 447. (5133a.) Assignment or Satisfaction, Filing—Notice. 

Any assignment or satisfaction of judgment, or any certified transcript of 
such assignment or satisfaction, may be recorded in any county auditor’s of- 
fice, or county clerk’s office, in which the judgment is of record, and from the 
time of filing for record shall be notice of such assignment or satisfaction. 
[L. *97, p. 10, $ 1.] 

Rem. Wash. Code, Vol. I.—26 
401 


$$ 448-450 ISSUES, TRIAL AND JUDGMENT. [TITLE III 


Cited in 34 Wash. 514. Lewis v. Third St. & Suburban R. Co., 26 
Operation and effect of assignment of Wash. 28; Sturgiss v. Dart, 23 Wash. 244. 
judgment and rights of assignee: See 


§ 448. (5134.) Entries in Execution Docket. 

He shall leave space on the same page, if practicable, with each case, in 
which he shall enter, in the order in which they occur, all the proceedings sub- 
sequent to the judgment in said case until its final satisfaction, including the 
time when and to what county the execution is issued, and when returned, and 
the return or the substance thereof. When the execution is levied on personal 
property which is returned unsold, the entry shall be: ‘‘Levied (noting the 
date) on property not sold.?? When any sheriff shall furnish the clerk with a 
copy of any levy upon real estate on any judgment the minutes of which are 
entered in his execution docket, the entry shall be: ‘‘Levied upon real estate.’’ 
noting the date, and shall refer to the page upon the bock of levies where the 
same is entered, as is hereinafter provided. When any execution issued te 
any other county is returned levied upon real estate in such county, the entry 
in the docket shall be: ‘‘Levied on real estate of , in eounty,’’ noting 
the date, county, and defendant whose estate is levied upon, and when the 
money is made, or any part thereof, the amount and time when made shall be 
entered; also, when a writ of error has been taken, or the judgment is ap- 
pealed, modified, discharged, or in any manner satisfied, the facts in respect 
thereto shall be entered. The parties interested may also assign or discharge 
such Judgment on such execution docket. When the judgment is fully satis- 
fied in any way, the clerk shall write the word “‘satisfied,’’ in large letters 
across the face of the entry of such Judgment. [L. ’54, p. 174, § 237; Cd. 
"81, § 310; 2 H. C., $ 451.] 


See next section. 

See supra, $ 75, duties of clerks, 

See supra, $ 444, execution docket. 

See intra, $ 454, entry of satisfaction. 


§ 449. (5135.) Book of Levies. 

The clerk shall also keep in his office a well-bound book, to be called a 
book of levies, which shall be a public record, and open during the usual busi- 
ness hours to all persons desirous of inspecting the same, in which he shall 
enter all levies upon real estate in his county, when delivered to him by the 
sheriff, as provided by law. An alphabetical index shall be prefixed to the 
book of levies, containing the names of all persons upon whose real estate such 
levies have been made, and when such levies are discharged in any manner, an 
entry thereof shall be made in the margin of the book of levies where the levy 
is recorded. [L. ’54, p. 174, $ 239; Cd. ’81, $ 313; 2 H. C., $ 454.] 


§ 450. (5136.) Transcripts from Justices’ Courts. 

Any judement of any justice of the peace of any county in this state, 
shall become a lien upon any real estate of the judgment debtor, and such as he 
may acquire in that county wherein said judgment was rendered by the filing 
of a duly certified transcript from the docket of said justice in the county 
llerk's office of said county wherein said judgment was rendered, and upon such 
filing said Judgment shall become to all intenfs and purposes a judgment of 
said superior court of said county, said judgment of said justice of the peace 
chall become a lien upon the real estate of the Judgment debtor and such as he 
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may acquire in any county other than that in which the same was rendered 
by the filing in the office of the county clerk of that county a duly certified 
abstract of the record of said judgment, from the office of the county clerk of 
that county in which the certified transcript of the said judgment of said jus- 
tice of the peace was originally filed. [L. ’93, p. 65, $ 2.] 


See references to § 445, supra. 
See infra, § 1878, transcript to other justices in other counties, etc. 


Cited in 23 Wash. 545; 31 Wash. 363, See Grant v. Cole, 23 Wash. 542, 


§ 451. (5137.) Abstract of Judgment, Contents of. 
An abstract of a Judgment as provided for in this chapter shall con- 
tain :— 

1. The name of the party or parties in whose favor the judgment was ren- 
dered; 

2. The name of the party or parties against whom the judgment was ren- 
dered ; 

3. The date of the rendition of the judgment; 

4. The amount for which the judgment was rendered, and in the following 
manner, viz.: Principal, $——-; interest, $ ; costs, $——; total, $ : 
[L. ’93, p. 66, $ 3.] 

See references to $ 445, supra, 

Cited in 23 Wash. 545. 


$ 452. (5138.) Transcript of Justice’s Docket. 

A transcript of a judgment of a justice of the peace provided for by this 
chapter shall contain an exact copy of the judgment from the justice’s docket. 
[L. ’93, p. 66, $ 4.] 


See references to § 445, supra. 
See infra, $ 1770, justice’s docket, contents of, 


$ 453. (5139.) Entry of Abstract or Transcript of Judgment. 

It shall be the duty of the county clerk to enter in his execution docket 
any duly certified abstract or transcript of any judgment of any of the courts 
mentioned in this chapter, and he shall index the same in the same manner 
as Judgments originally rendered in the superior court of the county of which 
he is clerk. [L. *93, p. 66, $ 5.] 

See references to § 445, supra. 
Cited in 23 Wash. 545. 


§ 454. (5140.) Satisfaction of Judgments. 

When any judgment shall be paid and satisfied, the satisfaction shall be 
noted upon the records thereof in the execution docket as satisfied, giving the 
date of such satisfaction, and when the same shall be signed by the judgment 
creditor or his attorney the lien thereof against said real estate shall be satis- 
fied and discharged. [L. ’93, p. 66, $ 7.] 

See references to § 445, supra. 
See supra, $ 448, as to satisfaction of judgments. 
See infra, § 459, revival of judgments. 


See infra, § 889, satisfaction of judgments against the state. 

See infra, §§ 978, 979, protection to sureties and codefendants in satisfying judgments. 

Cited in 23 Wash, 545. On an application by defendants to the 

As to payment, satisfaction and dis- district court for an order citing plaintiff 
charge of judgments, see 2 Remington’s to show cause why the judgment against 
Digest, p. 1637, §§ 268 271. the defendant should not be satisfied and 
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discharged of record, an order made by the 
court that the judgment be modified and 
reformed by striking out and disallowing 
the attorney's fee included therein wis er- 
roneous for the reason that it was not 
within the scope of the original order to 
show cause, and a bare exception to such 
final order was, under the circumstances, 
sufficient: Hawks v. Votaw, 1 Wash, 70. 


As to mode and sufficiency of payment, 
see Brown v. Kern, 21 Wash. 211; Stand- 
ard Furniture Co. v. Van Alstine, 31 Wash. 
499. 

Evidence as to payment: See Edmunds 
v. Black, 15 Wash. 73; Gaffney v. Megrath, 
23 Wash. 476. 

Operation and effect of satisfaction: See 
Murrey v. Meade, 5 Wash, 632; Hanna v. 
Savage, 21 Wash. 555. 


§ 455. Satisfaction of Judgments of Federal Court—Penalty for Failure. 

When the amount due on any judgment is paid off or satisfied in full, the 
plaintiff, or those legally acting for him, must acknowledge satisfaction 
thereof in the margin of the record of the judgment, or by the execution of an 
instrument in writing referring to the judgment, acknowledged and filed in 
the office of the auditor or recorder in every county where the judgment is a 
lien. 1f he fail to do so within sixty days after having been requested in 
writing so to do, he shall forfeit to the defendant the sum of fifty dollars. [L. 
"90, p. 98, $ 3; 2 H. C., $ 458.] 


“Any judgment”: This section can apply only to judgments of the United States 
courts. The title of the act is “An act relating to the filing and recording of tran- 
seripts of judgments rendered in this state by the district or circuit courts of the United 
States.” 


§ 456. (5141.) Existing Liens Continued. 

All judgments which are liens upon real estate by reason of their having 
been filed in any county auditor’s office, shall continue to be liens thereupon 
in the manner now provided by law. [L. *93, p. 67, $ 8.] 


See references to § 445, supra. 
See notes to last section. 


§ 457. (5142.*) Interest on Judgments. 

Judgments hereafter rendered founded on written contracts, providing for 
the payment of interest until paid at a specified rate, shall bear interest at the 
rate specified in such contracts, not in any case, however, to exceed ten per 
cent per annum: Provided, That said interest rate is set forth in the judg- 
ment; and all other judgments shall bear interest at the rate of six per cen- 
tum per annum from date of entry thereof. [L. ’99, p. 129, $ 6. Cf. 2 H. 
C., $ 459; L. 795, p. 350, $ 4.] 

See infra, $ 6250 et seq., legal rates of interest, 
Cited in 23 Wash. 417. legal rate: Roder v. Brown, 1 W. T. 112. 


Judgment on a promissory note, payable 
on demand, with “interest at three per cent 
per month,” cannot bear a higher than the 


A judgment, given in a condemnation suit, 
draws interest at the legal rate: See State 
ex rel. Donofrio v. Humes, 34 Wash. 347. 


$ 458. (5113.) Appeal does not Suspend Lien. 

An appeal to the supreme court or stay of execution shall not affect any 
existing lien; and in all cases of an appeal the date of final judgment in the 
supreme court shall be the time from which said five years shall commence 
to run. Personal property shall only be held from the time it is actually 
levied upon. [Cf. L. ’54, p. 175, §§ 240, 241; L. *60, p. 79, $ 319; Cd. ’81, $ 
322,2 H. C., $ 461.] 

Cited in 4 Wash. 762; 28 Wash. 196; 32 Wash. 88. 
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CHAPTER XVI. 
REVIVAL OF JUDGMENTS. 


8 459. (5148.) Judgment Lien Expires When. 

After the expiration of six years from the rendition of any judgment it 
shall cease to be a lien or charge against the estate or person of the judgment 
debtor. [L. ’97, p. 52, $ 1.] 


This and the next two sections are void as to existing contracts: See note to § 462, 
infra. 

For former laws see: L.’54, pp. 175, 176, $$ 242, 243; L.’69, p. 79, $$ 318, 320; Cd.’81, 
§ 323; 2 H.C., § 462. 

See supra, § 157, and notes, limitation of actions, 

See supra, § 445, duration of judgment liens, 

See infra, § 510, when execution may issue. 


Cited in 19 Wash. 207, 219; 21 Wash. Nat. Bank, 24 Wash. 695; Hardin v. Day, 


Wash, 627, 631; 39 Wash. 175, 219, 588; 44 Wash. 530; Hewitt v. Root, 31 Wash. 312; 
As to duration of lien, see 2 Remington’s Dalgardno v. Barthrop, 40 Wash. 191. 


Digest, p. 1633, § 251; Brier v. Traders’ 


§ 460. (5149.) Proceedings for Extension Denied. 

No suit, action, or other proceedings shall ever be had on any judgment 
rendered in the state of Washington by which the lien or duration of such 
judgment, claim or demand, shall be extended or ccntinued in force for any 
greater or longer period than six years from the date of the entry of the origi- 
nal judgment. [L. *97, p. 52, $ 2.] 

See note to § 462, infra. 
Cited in 37 Wash. 270; 39 Wash. 219; 50 Wash. 488, 489. 


$ 461. (5150.) Exceptions. 

When the hen of any judgment, as specified in section 459, has run six 
years, or its duration will be less than one year by reason of this act, then 
the lien of such Judgment shall continue for one year from and after the tak- 
ing effect of this act. [L. ’97, p. 52, § 3.] 

“This act” took effect June 9, 1897. 
Cited in 21 Wash. 400; 37 Wash. 270. 


§ 462. When Judgments may be Revived—Procedure. 

If any judgment shall remain unsatisfied in whole or in part, at the end 
of five years after the date of its rendition, the lien thereof may be revived 
and continued, as in this section provided: Ä 

(1) The judgment creditor, his assignee, or the party to whom said judg- 
ment is due and payable, shall file a motion with the clerk of the court where 
judgment is entered, to revive and continue the lien of the same, with leave 
to issue an execution. The motion shall state the names of the parties to the 
judgment, the date of its entry, the amount claimed to be due thereon, or the 
particular property, of which the possession was thereby adjudged to such 
party, remaining undelivered. The motion shall be subscribed and verified in 
the same manner as an original complaint. 

(2) At any time after filing such motion, the party may cause notice to be 
served on the judgment debtor in like manner and with like effect as a sum- 
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mons; said notice shall be attached to a copy of said motion, by the clerk of 
the court, and be served by the sheriff or other officer as an original summons. 
It shall cite the judgment debtor to appear and show cause why the said 
motion should not be allowed. The time in which the judgment debtor shall 
be required to appear, shall be the same as is prescribed for answer to a com- 
plaint, and the law applicable to service of a summons, shall apply to the ser- 
vice of such notice. In case the judgment debtor be dead, the notice may be 
served upon his legal representatives. 

(3) The judgment debtor, or in case of his death, his representatives, may 
file an answer or demurrer to such motion within the time allowed by law to 
answer a complaint, alleging any defense to such motion which may exist. 
If no answer be filed within the time prescribed, the motion shall be allowed 
as Of course. The moving party may demur or reply to the answer. The 
pleadings shall be subscribed and verified, and the proceedings concluded as 
in original actions. 

(4) The word ‘‘representatives,’’ in this section shall be deemed to include 
any or all of the persons in whose possession property of the judgment debtor 
may be which is liable to be taken and sold or delivered in satisfaction of the 
execution, and not otherwise. 

(5) The order shall specify the amount due upon such unsatisfied judgment 
for which execution is to issue, or the particular property, possession of which 
is to be delivered; it shall be entered in the journal and docketed as a judg- 
ment, and a final record shall be made of the proceedings in the same manner 
as a judgment. [Cd. ’81, § 323; 2 H. C., $ 462.] 


This and the next section were repealed by L. ’97, p. 53, § 4, but are retained, as the 
repeal did not affect any existing contract obligations or judgments recovered thereon. 


The proceedings authorized by this chap- Lilly-Brackett Co. v. Sonnemann, 50 


ter to revive a judgment are not the com- 
mencement of an action; nor do the pro- 
visions of § 157, supra, limiting to six 
vears the time in which an action may be 
commenced on a judgment or decree, apply 
to judgments rendered by the courts of 
this state: Burns v. Conner, 1 Wash. 6. 

As to time for revival anl limitations, 
see 2 Remington’s Digest, p. 1636, §§ 205- 
267; Denio v. Benham, 24 Wash. 485; 
Sears v. Kilbourne, 28 Wash. 194; Barth- 


rop v. Tucker, 29 Wash. 666; Hayton v.: 


Beason, 31 Wash. 317; Tacoma Nat. Bank 
v. Sprague, 33 Wash. 285; State ex rel. 
Quincy v. Collins, 31 Wash. 564. 

The appearance of a defendant to con- 
test the revival of a judgment, void for 
want of service of process, does not waive 
service of process in the original action; 
and he cannot be required to answer the 
complaint upon entry of a decree setting 
aside the judgment: Waterman v. Bush, 
46 Wash. 212. 

In a proceeding to revive a judgment, 
the jurisdiction of the court muy be at- 
tacked by answer and the same is a direct 
attack on the judgment: Waterman Vv. 
Bash, 46 Wash. 212. 

This section docs not prohibit actions on 
domestic judgments, which under $ 157, 
supra, may be commenced within six years: 
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Wash. 487. 

The legislature has power to reduce the 
time within which a proceeding may be 
commenced to revive an existing judg- 
ment, provided the right is not thereby 
arbitrarily and summarily cut off; since 
the same pertains only to the remedy and 
does not affect vested rights: Gailney v. 
Jones, 44 Wash. 518. 

A judgment upon a contract prior to the 
enactment of this section may be revived 
bv a direct action at law brought thereon: 
Meikle v. Cloquet, 44 Wash. 513. 

The act of 1897, which includes the 
three preceding sections, together with a 
repeal of this and the following see- 
tion, is unconstitutional, so far as judg- 
ments on pre-existing contracts are con- 
cerned: See 2 Remington’s Digest, pp. 1635, 
1636, $$ 264-267; Bettman v. Cowley, 19 
Wash. 207; Palmer v. Laberee, 23 Wash. 
409; Denio v. Benham, 24 Wash, 485; 
Raught v. Lewis, 24 Wash. 47; Williams 
v. Packard. 39 Wash. 217; Fischer v. Kit- 
tinger, 39 Wash. 174; Howard v. Ross, 38 
Wash, 627. 

But is not void as to existing judg- 
ments founded in tort: See Gaffney v. 
Jones, 39 Wash. 587. 

As to operation and effect of revival, 
see Palmer v. Laberee, 23 Wash. 409; 
Brier v. Traders’ avat. Bunk, 24 Wash. 695. 
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§ 463. Proof for Revival—No Revival After Six Years. 

Such motion shall not be granted unless it be established by oath of the 
party, or other satisfactory proof, that the judgment, or some part thereof, 
remains unsatisfied. The order of the court granting such leave shall operate 
as a revival of the judgment for the amount found due at the time of such re- 
vival, and the same shall be and continue a lien upon real estate of the judg- 
ment debtor for a period of five years from and after the date of such order, 
in like manner with the original judgment: Provided, that a transcript 
thereof shall, within twenty days, be filed in the office of the county auditor 
of the county where the lands lie of such judgment debtor, or said lien shall 
be suspended till such transcript be filed. Revived judgments shall bear the 
same interest and be in all respects similar to original judgments as to lien 
and enforcement of collection: Provided, however, that no Judgment shall be 
revived or continued unless proceedings for such revival or continuance shall 
be commenced within six years after the date of its rendition: Provided fur- 
ther, that this act shall not apply to any judgment now in existence until one 
year from the time this act takes effect. [L. ’91, p. 165, $ 1; 2 H. C., $ 463.] 


See notes to last section, 


CHAPTER XVII. 
VACATION AND MODIFICATION OF JUDGMENTS. 


§ 464. (5153.) Causes for Vacation or Modification of Judgments. 

The superior court in which a judgment has been rendered, or by which 
or the judge of which a final order has been made, shall have power, after the 
term [time] at which such judgment or order was made, to vacate or modify 
such judgment or order :— 

1. By granting a new trial for the cause, within the time and in the manner, 
and for any of the causes prescribed by the sections relating to new trials; 

2. By a new trial granted in proceedings against defendant, served by pub- 
lication only as prescribed in section 285; 

3. For mistakes, neglect, or omission of the clerk, or irregularity in obtain- 
ing the judgment or order; 

4. For fraud practiced by the successful party in obtaining the judgment 
or order; 

5. For erroneous proceedings against a minor [or] person of unsound mind, 
when the condition of such defendant does not appear in the record, nor the 
error in the proceedings; 

6. For the death of one of the parties before the judgment in the action; 

7. For unavoidable casualty or misfortune preventing the party from prose- 
cuting or defending; 

8. For error in a judgment shown by a minor, within twelve months after 
arriving at full age. [L. ’75, p. 20, $ 1; Cd. ’81, $ 436; 2 H. C., $ 1393.] 

See supra, $ 235, relief in cases where personal service not had. 


See supra, $ 303, relief from judgments, ctc. 
See supra, $ 398 et seq., new trials. 


Cited in 5 Wash. 302; 7 Wash. 482; 8 128, 301; 31 Wash. 59; 32 Wash. 160, 174; 


Wash. 594; 10 Wash. 271, 311, 616, 675; 34 Wash. 307; 35 Wash. 115; 37 Wash. 


13 Wash. 675; 17 Wash. 357, 566; 21 , | i i ae: 
Wash. 161, 433, 482, 639, 675; 22 Wash. 4273 39 Wash. 680, 681; 43 Wash. 511; 45 
251, 499; 23 Wash. 247; 24 Wash. 98; 25 Wash. 264; 48 Wash. 430; 50 Wash. 477; 


Wash. 470, 573, 655, 659, 670; 28 Wash. 52 Wash. 39. 
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See 2 Remington’s Digest, pp. 1598-1607, 
$$ 94-133, 

The provisions of this chapter are not 
applicable to criminal cases: Thompson v. 
Territory, 1 W. T. 547. 

A motion to vacate and set aside a 
judgment is directed to the discretion of 
the trial court, and its action in passing 
thereon will not be reversed on appeal, 
unless the showing made therefor leaves 
no room for the exercise of discretion of 
the lower court: Livesley v. O’Brien, 6 
Wash. 553. Upon the vacation of a judg- 
ment entered for want of prosecution, it 
is discretionary for the trial court to 
make the same conditional upon the pay- 
ment of an attorney’s fee in excess of the 
statutory fee for the trial of a cause with- 
out a jury: Redding v. Puget Sound ete. 
Works, 44 Wash. 200. 

While the party seeking to have a judg- 
ment set aside must proceed with dil- 
igence, within the year allowed by § 467, 
the question of diligence, as well as the 
sufficiency of the showing, is addressed 
to the discretion of the lower court, and 
its action in granting a petition therefor 
will only be set aside when it appears that 
there is an abuse of such discretion: See 
2 Remington’s Digest, p. 1599, § 99; 
Bozzie v. Vaglio, 10 Wash. 270; Mc- 
Dougal v. Walling, 21 Wash. 478; Mc- 
Cord v. McCord, 24 Wash. 529; Clein v. 
Wandschneider, 14 Wash. 257; State ex 
rel. Rucker v. Superior Court, 18 Wash. 
227; Wilson v. Seattle Dry Dock ete. Co., 
26 Wash. 297. See, also, Roberts v. 
Shelton Southwestern R. R. Co., 21 Wash. 
427; Morrison v. Morrison, 25 Wash. 467; 
Williams v. Breen, 25 Wash. 666; Mor- 
rison v. Steenstra, 45 Wash. 175. 

A defect in the record, not materially 
affecting the merits, is not sufficient cause 
for setting aside a judgment: Nesqually 
Mill Co. v. Taylor, 1 W. T. 1. 

Where substantial rights have been de- 
nied defendant an affidavit of merits is 
not required of him to have the judgment 
vacated: Walla Walla P. & P. Co. v. Budd, 
2 W. T. 336, 339; Hole v. Page, 20 Wash. 
208; Bennett v. Supreme Tent etc. Mac- 
cabees, 40 Wash. 431. See, also, Titus v. 
Larsen, 18 Wash. 145. The presumption 
of jurisdietion from the recital in a tax 
foreclosure judgment of due service of 
summons is not overcome by defects in 
the record: Bock v. Sanders, 46 Wash. 62. 

An independent action or proceeding 
will not lie for the purpose of setting aside 
a judgment in a former suit between the 
same parties, when the action is based 
upon the error of the court in setting 
aside a verdict in such suit: Davis v. 
Fields, 9 Wash. 78. 

But otherwise as to clerical errors: See 
Long v. Eisenbeis, 18 Wash. 423. 

A motion to vacate a judgment under 
this section cannot be made for error of 
law: Warren v. Hershberg, 52 Wash. 38. 

If a judgment erroneous, but not void, 
has been entercd against a purty, he 


ISSUES, TRIAL AND JUDGMENT, 


[Trrue III 


should either appeal or apply to the court 
in the manner and within the time pre- 
scribed by law to have it set aside. After 
the expiration of the time prescribed, the 
district judge has no power to vacate or 
modify the judgment: Hawks v. Votaw, 1 
Wash. 70. 


After the time fixed by law or the well- 
established practice, a judgment which is 
neither void on its face nor affected by 
fraud in its procurement, nor want of jur- 
isdiction, stands for absolute verity; and 
neither the court which rendered nor the 
appellate court which has affirmed it has 
jurisdiction to vacate, modify or otherwise 
affect it: Wolferman v. Bell, 8 Wash. 140. 


As to time for application, see 2 Reming- 
ton’s Digest, p. 1605, §§ 121, 122; Denton 
v. Merchants’ Nat. Bank, 18 Wash. 387; 
Boston Nat. Bank of Seattle v. Hammond, 
21 Wash. 158; Scott v. Hanford, 37 Wash. 
5; Twigg v. James, 37 Wash. 434. 

An action for the vacation of a judg- 
ment against a minor is barred if not 
brought within a year after the arrival of 
such minor at the age of majority: Hill v. 
Lowman, 15 Wash. 503. As to limitations 
on and laches in actions for vacation of 
judgment, see 2 Remington’s Digest, p. 1609, 
§ 142; Long v. Eisenbeis, 18 Wash. 423; 
West Phila. Title & Trust Co. v. Olympia, 19 
Wash. 150; Boston Nat. Bank of Seattle 
v. Hammond, 21 Wash. 158; Peyton v. Pey- 
ton, 28 Wash. 278. 

After the close of the next term of the 
district court, subsequent to the one in 
which the judgment was rendered, the court 
has no power to grant relief from such 


_ judgment: Hancock v. Stewart, 1 W. T. 323. 


A judgment regularly entered will not be 
opened although entered by mistake, unless 
it appears from the motion therefor that it 
is wrongful or oppressive: Northern Pac. R. 
Co. v. Black, 3 Wash. 327; Davis v. Fields, 
supra; Western Security Co. v. Lafluer, 17 
Wash. 406. See, also, Land Mortgage Bank 
v. Nicholson, 24 Wash. 258; Chehalis County 
v. Ellingson, 21 Wash. 638. 

It is no ground for vacating a judgment 
that it was irregularly entered as a judg- 
ment at law in a suit in equity: Tacoma 
L. & M. Co. v. Wolff, 7 Wash. 478. 

For defects in process, see 2 Remington’s 
Digest, p. 1600, § 102; Snider v. Bedere, 39 
Wash. 130; Sellers v. Pacifie Wrecking ete. 
Co., 34 Wash. 111; Dane v. Daniel, 28 Wash. 
155. 

If it is sought to secure the vacation of a 
judgment on the ground that it was ren- 
dered without proper service on defendant, 
and was based upon a promissory note 
whieh defendant never executed, the pro- 
ceeding is governed by the provisions of 
this chapter and not by § 303, supra: 
Wheeler v. Moore, 10 Wash. 309. 

Vacation on the ground of fraud: See 
2 Remington’s Digest, p. 1602, §§ 113-115; 
Snohomish Land Co, v. Blood, 40 Wash. 626; 
McDougall v. Walling, 21 Wash. 478; Fried- 
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man v. Manley, 21 Wash. 675; Morrison v. 
Steenstra, 45 Wash. 175; see, also, Hoch- 
kin v. Bussell, 46 Wash. 7. 

A judgment will not be vacated or modi- 
fied on the ground of fraud when the only 
basis for such allegation is the fact that 
plaintiff sought for and obtained a decree 
of foreclosure covering all the land de- 
scribed in the mortgage, although a certain 
portion of the land had been released by 
the mortgagee: State v. Superior Court, 8 
Wash. 591. 

Where a proceeding is instituted in the 
lower court, for the purpose of vacating 
and modifying a judgment of the supreme 
court on appeal, the question of the juris- 
dietion of the lower court is involved to the 
extent that the supreme court is authorized, 
by writ of prohibition, to review and pro- 
hibit such proceeding, when it would be an 
unwarranted interference with such judg- 
ment: State v. Superior Court, 8 Wash. 591. 

A decree which vests one-half of the com- 
munity property in the children of a testa- 
tor is not affected by the setting aside of a 
subsequent unauthorized and illegal decree 
rendered in the same cause upon intervention 
proceedings: Mason v. McLean, 6 Wash. 31. 

It is not error for a court, while refusing 
to vacate a judgment in a proceeding there- 
for, to modify the judgment as to the 
amount of costs taxed therein: Tacoma L. 
& M. Co. v. Wolff, supra; Shearer v. Buck- 
ley, 31 Wash. 370. 

Vacation for error of law, etc.: See 2 
Remington's Digest, p. 1600, $$ 106, 107; 
Kuhn v. Mason, 24 Wash. 94; In re Barker’s 
Estate, 33 Wash. 79; Snohomish Land Co. 
v. Blood, 40 Wash. 626. 

Error of law committed by the court in 
including attorney fees in a judgment ren- 
dered against a partnership, upon the con- 
fession of judgment by one of the partners 
upon a promissory note of the firm, cannot 
be corrected by petition to vacate the judg- 
ment, when no fraud has been practiced 
upon the court, but must be reached by 
appeal: Dickson v. Matheson, 12 Wash. 196. 


§ 465. 


VACATION AND MODIFICATION OF JUDGMENTS. 


$ 165 


A motion to vacate a judgment for ir. 
regularities or fraud under this section 
cannot be made more than two years after 
entry of the judgment without a showing 
of unavoidable casualty or misfortune pre- 
venting the party from defending and dili- 
gence in making his motion: Warren v. 
Hershberg, 52 Wash. 38. 


As to irregularities in proceedings before 
judgment, see State ex rel. Grady v. Lock- 
hart, 18 Wash. 531; Lamona v. Cowley, 31 
Wash. 297. 


An omission from the records of the dis- 
trict court cannot be supplied by the order 
of the judge in vacation, unless authorized 
by statute, and it must appear on the face 
of the records that he acted within the 
statute: Hale v. Finch, 1 W. T. 517. 


An amendment to § 109 of the Code of 
1881 (§ 303 supra), taking away the five 
months’ limitation on the modification of 
judgments rendered, is operative upon & 
judgment rendered ten months prior to the 
passage of the amendment, and as other 
provisions of the code allow the vacation 
and modification of judgments within one 
year after the rendition, it is competent for 
the legislature to extend or change the time 
within which it could be attacked: Marston 
v. Humes, 3 Wash. 267. 


A court of general jurisdiction can, irre- 
spective of statute, clear its record of judg- 
ments void for want of jurisdiction: Stur- 
giss v. Dart, 23 Wash. 234. 

Judgment may be vacated because of un- 
authorized appearance of attorney: See 
Ashcraft v. Powers, 22 Wash. 440. 

A judgment will not be vacated on 
grounds already passed on: See Friedman v. 
Manley, 21 Wash. 675; Roberts v. Shelton 
Southwestern R. Co., 21 Wash. 427; Win- 
stone v. Winstone, 40 Wash. 272. 

As to inherent power and duty of court 
to modify a judgment entry to make it con- 
form to the judgment actually entered, see 
O’Bryan v. American Inv, & Imp. Co., 50 
Wash, 371. 


(5154.) Petition for New Trial. 


When the grounds for a new trial could not with reasonable diligence 


have been discovered before, but are discovered after the term [time] when 
the verdict, report of referee, or decision was rendered or made, the applica- 
tion may be made by petition filed as in other cases, not later than after the 
discovery, on which notice shall be served and returned, and the defendant 
held to appear as in an original action. The facts stated in the petition [com- 
plaint] shall be considered as denied without answer. The case shall be tried 
as other cases by ordinary proceedings, but no motion shall be filed more than 
one year after the final judgment was rendered. [L. ’75, p. 21, § 2; Cd. ’81, 
$ 437.) 


“After the discovery”: The act of 1875 provided as follows: “not later than the second 
term after the discovery,” etc., but “terms” are now abolished, 
See supra, § 399, and notes, new trial. 


Cited in 25 Wash. 470; 25 Wash. 573. 
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§ 466. (5155.) Petition to Vacate, etc., to be by Motion, When. 

The proceedings to vacate or modify a judgment or order for mistakes or 
omissions of the clerk, or irregularity in obtaining the judgment or order, 
shall be by motion served on the adverse party, or on his attorney in the ac- 
tion, and within one year. [Cf. L. *75, p. 21, $ 3; Cd. ’81, $ 438; L. ’91, p. 
44, § 1; 2 H. C., $ 1394.] | 


See notes to next section. 
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Cited in 3 Wash. 720; 13 Wash. 675; 23 
Wash. 251; 25 Wash. 470, 573, 659; 44 
Wash. 295. 

Under this section, a petition for the va- 
cation of an order of court cannot be enter- 
tained, when the application is not made 
within one year from date of the order: 
Green v. Williams, 13 Wash. 674; Denton v. 


§ 467. 


Merchants’ Nat. Bank, 18. Wash. 387; Bos- 
ton Nat. Bank of Seattle v. Hammond, 21 
Wash. 158; Twigg v. James, 37 Wash. 434. 

A judgment which has been irregularly ob- 
tained may be vacated and set aside by the 
court on motion therefor, although a remedy 
by petition is afforded by the next section: 
Griffith v. Maxwell, 25 Wash. 658. 


(5156.) Petition to be Verified, When. 


The proceedings to obtain the benefit of subdivisions two, three, four, five, 


six, and seven of section 464 shall be by petition verified by affidavit, setting 
forth the judgment or order, the facts or errors constituting a cause to vacate 
or modify it, and if the party is a defendant, the facts constituting a defense 
to the action; and such proceedings must be commenced within one year after 
the judgment or order was made, unless the party entitled thereto be a minor 
or person of unsound mind, and then within one year from the removal of 


such disability. 
H. C., § 1395.] 


[Cf. L. °75, p. 21, $ 4; Cd. ’81, $ 439; L. '91, p. 45, § 2; 2 


Sce supra, $5 464, 465, and notes, causes and petition for vacating judgment. 


Cited in 7 Wash. 482; 10 Wash. 272; 17 


Wash. 601; 21 Wash. 161; 23 Wash. 247; 


24 Wash. 100; 25 Wash, 270, 573, 655, 659; 
28 Wash. 301; 31 Wash. 59; 34 Wash. 307; 
37 Wash. 437; 39 Wash, 680; 43 Wash. 25; 
45 Wash. 22; 50 Wash. 477. 

Application and proceedings: See 2 Rem- 
ington's Digest, pp. 1603-1607, $$ 118-133. 

It is not an abuse of discretion for the 
trial court to deny a motion to vacate a 
judgment when the aflidavits in support 
thereof show only a want of attention to 
the case by the counsel and client: Myers 
v. Landrum, 4 Wash. 762, 

The vacation of a judgment for the causes 
stated in the last preceding section must be 


§ 468. (5157.) Proceedings. 


sought exclusively by petition: Whidby Land 
and Develop. Co. v. Nye, 5 Wash. 301; 
Williams v. Breen, 25 Wash. 666. 

Form and requisites of application: See 
Kuhn v. Mason, 24 Wash. 94; State ex rel. 
Hennessy v. Huston, 32 Wash. 54; Nolan v. 
Arnot, 36 Wash. 101; Hoefer v. Sawtelle, 
43 Wash. 23. 

An action by a guardian ad litem for re- 
lief from a void judgment against an insane 
ward is not barred, under this section, until 
“within one year from the removal of the 
disability,” and hence not while the ward is 
hopelessly insane: Curry v. Wilson, 45 Wash. 
19, 


In such proceedings the party shall be brought into court in the same 


way, on the same notice as to time, mode of service and mode of return, and 
the pleadings shall be governed by the same principles, and issues be made 
up by the same form, and all the proceedings conducted in the same way, as 
near as can be, as in original action by ordinary proceedings, except that the 
facts stated in the petition shall be deemed denied without answer, and de- 
fendant shall introduce no new cause, and the cause of the petition shall alone 
be tried. [Cf. L. ’75, p. 22, $ 5; Cd. 81, $ 440; L. *91, p. 45, § 3; 2 H. C., 
$ 1396.] 


Cited in 7 Wash. 482; 21 Wash. 639; 23 
Wash. 247; 25 Wash. 470, 573, 655; 31 
Wash. 59; 32 Wash, 178, 437; 34 Wash. 
307; 43 Wash. 512. 


As to nature and form of proceedings 
and requisites of application, see 2 Rem- 
ington’s Digest, p. 1603, §§ 118, 119; Rob- 
erts v. Shelton Southwestern R. Co. 21 
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Wash. 427; Sturgiss v. Dart, 23 Wash. 244; 
Williams v. Breen, 25 Wash. 666; Spokane 
& Idaho Lum. Co. v. Stanley, 25 Wash. 653. 


The proper proceeding suggested to va- 
cate judgments in Whidby L. € B. Co. v. 
Nye, 5 Wash. 301. 


A court of equity will sustain a demurrer 
to a complaint to vacate a judgment at 
law, unless facts justifying such action ap- 
pear in the complaint: Wingard v. Jame- 
son, 2 W. T. 402. 


In proceedings for vacating a judgment 
no affidavit of merits is necessary, the pe- 
titioner being required to state facts upon 
oath; nor is it necessary to tender an an- 
swer until after it is determined that the 
grounds alleged are sustained: Wheeler v. 
Moore, 10 Wash. 309. 


A complaint in an action to vacate a 
judgment of foreclosure is insufficient, when 
there is no showing that it was not an 
equitable one, or that the judgment would 
be different if the cause were retried: Hill 
v. Lowman, 15 Wash. 503. 


Where a judgment has been vacated be- 
cause of the irregularity of the plaintiff in 
obtaining it, it operates to avoid an exe- 
eution sale made under it, as between the 
parties, and cancels the purchase by the 
execution plaintiff of the property sold: 
Benney v. Clein, 15 Wash. 581. 


Since the court has inherent power to 
modify a judgment entry to make it conform 
to the judgment actually entered, independ- 
ent of any statute, it is not material under 
what statute the party seeks relief: O’Bryan 
v. American Inv, etc. Imp. Co., 50 Wash. 371. 


Prohibition will not lie to prevent the 
threatened erroneous vacation of a judg- 
ment, where the same would be a final dis- 
position of the case, since there is an ade- 
quate remedy by appeal: State ex rel. Twigg 
v. Superior Court, 34 Wash. 643. 


Where judgment on the pleadings is 
granted, the remedy is by appeal and not by 
motion to vacate the judgment for irregu- 
larity: Ellis v. Moon, 40 Wash. 114. 


§ 469. (5158.) Valid Defense. 


VACATION AND MODIFICATION OF JUDGMENTS. 


§ 469 


The power to set aside a void judgment is 
inherent in the court: Dane v. Daniel, 28 
Wash. 155; and may be exercised by the 
successor of a judge or by a judge pro tem. 
who tried the case: Shepard v. Gove, 26 
Wash. 452; State ex rel. Rucker v. Superior 
Court, 18 Wash. 227; Fisher v. Puget Sound 
Brick ete. Co., 34 Wash. 578. 

As to parties and notice on application for 
vacation, see 2 Remington’s Digest, p. 1606, 
88 124, 125; Kuhn v. Mason, 24 Wash. 94; 
Morrison v. Morrison, 25 Wash. 466; Collins 
v. Kinnear, 37 Wash. 453; Dane v. Daniel, 
28 Wash. 155; Spokane & Idaho Lumber Co. 
v. Stanley, 25 Wash. 653; Dwyer v. Nolan, 
40 Wash, 459; Sturgiss v. Dart, 23 Wash. 
244, 

A general appearance in support of a mo- 
tion to set aside a void judgment does not 
validate the judgment or waive the question 
of jurisdietion: Bennett v. Supreme Tent 
etc. Maccabees, 40 Wash. 431. 

Vacation of a judgment cannot be ob- 
jected to for want of notice, where the rec- 
ord shows scrvice of notice of motion and 
an appearance by the party to contest the 
motion: Stark Brothers v. Royce, 44 Wash. 
287. 

Operation and effect of vacation: See 2 
Remington’s Digest, p. 1607, §§ 131-133. 

The denial of a petition to vacate a judg- 
ment is final, and res adjudicata as against 
any subsequent independent procedure scek- 
ing the same relief: Burnham v. Spokane 
Mercantile Co., 18 Wash. 207; Wilson v. 
Seattle Dry Dock ete. Co., 26 Wash. 297; 
Chezum v. Claypool, 22 Wash. 498; MeCord 
v. McCord, 24 Wash. 529; In re Lamona's 
Estate, 29 Wash. 394. See, also, Sturgiss 
v. Dart, 23 Wash, 244. 

Where a motion to vacate a judgment is 
denied on the ground that the motion was 
improper and the rights of the parties 
could not be adjudicated in such a proceed- 
ing, it is res adjudicata upon that question, 
although not made on the merits; and the 
court cannot grant a second motion to vacate 
based on the same grounds: Pierce County 
v. Bunch, 49 Wash. 599. 


The judgment shall not be vacated on motion or petition until it is ad- 
judged that there is a valid defense to the action in which the judgment is 
rendered; or if the plaintiff seeks its vacation, that there is a valid cause of 
action; and when judgment is modified, all liens and securities obtained under 


it shall be preserved to the modified judgment. 


$ 441; 2 H. C., $ 1397.] 


Cited in 11 Wash. 388; 25 Wash. 671; 43 
Wash. 25. 

The provisions of this section relating to 
the preservation of judgment liens applies 
as well to judgment liens upon personalty 
as upon realty: Smith v. DeLanty, 11 Wash. 
386, 388. 

The fact that a judgment has in form 
been set aside and vacated and a new one 
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[L. "75, p. 22, $ 6; Cd. ’81, 


entered will not destroy the lien of the 
former judgment, when the new judgment 
is a slight modification of the original judg- 
ment in the matter of amount: Smith v. 
DeL anty, supra. 

This section does not contemplate a trial 
upon the merits before vacating but merely 
that there is substantial evidence in sup- 


88 470-474 


port of a defense: Williams v. Breen, 25 
Wash. 666. 

As to affidavit of merits on application, 
see Hoefer v. Sawtelle, 43 Wash. 23. 

In an independent action in equity to 
vacate a judgment, alleged to be void for 
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want of jurisdictional process, it is neces- 
sary for the plaintiff to allege that he has 
or had a meritorious defense, or that the 
judgment was inequitable, the plaintiff 
not being a nonresident: Brandt v. Little, 
47 Wash. 194, 


§ 470. (5159.) Grounds to Vacate must First be Tried. 
The court may first try and decide upon the grounds to vacate or modify 
a judgment or order, before trying or deciding upon the validity of the de- 
fense or cause of action. [L. 775, p. 22, $ 7; Cd. 81, $ 442; 2 H. C., $ 1398.] 
Cited in 10 Wash. 311. 


§ 471. (5160.) Injunction. 

The party seeking to vacate or modify a judgment or order may obtain 
an injunction suspending proceedings on the whole or part thereof, which 
injunction may be granted by the court or the judge, upon its being rendered 
probable, by affidavit or petition sworn to, or by exhibition of the record, that 
the party is entitled to have such judgment or order vacated or modified. [L. 
"75, p. 22, $8; Cd. ’81, $ 443; 2 H. C., $ 1399.] 


$ 472. (5161.) Construction. 

The provisions of this chapter shall not be so construed as to affect the 
power of the court to vacate or modify Judgments or orders as elsewhere in 
this code provided; nor shall any judgment of acquittal in a criminal action 
be vacated under the provisions of this chapter. [L. ’91, p. 45, $ 4; 2 H. C., 
$ 1400.] 


See supra, $ 303, relief from judgments, etc. 
A defendant in a criminal action cannot be tried after an acquittal on the merits: 
Const., Art. I, $ 9. 


Cited in 10 Wash. 36; 25 Wash. 655. 


§ 473. (5162.) Judgment upon Denial of Application. 

In all cases in which an application under this chapter to vacate or 
modify a Judgment or order for the recovery of money is denied, if proceed- 
ings on the judgment or order shall have been suspended, judgment shall be 
rendered against the plaintiff [in this proceeding] for the amount of the 
former judgment or order, interest, and costs, together with damages at the 
discretion of the court, not exceeding ten per cent on the amount of the judg- 
ment or order. [Cf. L. ’75, p. 22, $ 9; Cd. ’81, $ 444; L. *91, p. 45, $ 5; 2 
H. C., $ 1401.] 


CHAPTER XVIIL 
COSTS AND DISBURSEMENTS, 


§ 474. (5165.) Compensation of Attorneys—Costs. 

The measure and mode of compensation of attorneys and counselors shall 
be left to the agreement, expressed or implied, of the parties, but there shall 
be allowed to the prevailing party upon the judgment certain sums by way 
of indemnity for his expenses in the action, which allowances are termed 
costs. [L. ’54, p. 201, $ 367; Cd. ’81, $ 505; 2 H. C., $ 823.] 


See notes to next section. 
See notes to § 725, infra. 
See supra, $ 136, lien of attorneys, 
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See infra, § 476, costs to prevailing party. 


CCSTS AND DISBURSEMENTS. 


§ 475 


See infra, $ 481, costs as attorney's fee—amount taxable. 
See infra, $ 1116, and notes, attorneys' fees on foreclosure of mortgages. 
See infra, $ 1141, attorneys’ fees on foreclosure of mechanics’ liens. 


Cited in 9 Wash. 465; 26 Wash. 136; 34 
Wash. 138; 35 Wash. 294; 42 Wash. 596; 
52 Wash, 164. 

Costs in general: See 1 Remington's 
Digest, pp. 669-689, §§ 1-101. Attorneys’ 
fees: See Id., p. 677, § 40. 

The statute allows parties to make their 
own agreement as to attorney« fees, but in 
the absence of any agreement, § 481, infra, 


§ 475. (5166.) 


Amount, How Fixed. 


regulates the matter: Potwin v. Blasher, 9 
Wash. 460, 465. 

A judgment for $125 attorney’s fee 
against a plaintiff on dismissal of a suit in 
ejectment on the ground that he knew at the 
time of instituting suit that certain of de- 
fendants were infant children for whom a 
guardian ad litem must be appointed is 
erroneous; Mason v. McLean, 6 Wash. 31. 


In all cases of foreclosure of mortgages and in all other cases in which 


attorneys’ fees are allowed, the amount thereof shall be fixed by the court at 
such sum as the court shall deem reasonable, any stipulations in the note, 
mortgage or other instrument to the contrary notwithstanding; but in no case 
shall said fee be fixed above contract price stated in said note or contract. 
[Cf. L. ’85, p. 176, $ 1; L. *88, p. 9, § 1; L. 791, p. 83, $ 1; 2 H. C., $ 803; L. 


'95, p. 81, $ 1] 


See infra, $ 481, and notes, statutory attorney’s fee, 
See notes to last section and to § 1116, infra. 
See infra, § 1141, attorney’s fee on foreclosure of mechanics’ liens, 


Cited in 7 Wash. 323; 11 Wash. 110; 15 
Wash. 207, 29; 18 Wash. 463, 508, 556; 19 
Wash. 84, 192, 612, 630. . 

Stipulation and amount of attorneys’ fees: 
See 2 Remington’s Digest, p. 1969, § 243; 
Scholey v. Demattos, 18 Wash. 504; Dennis 
v. Moses, 18 Wash. 538; Gordon v. Decker, 
19 Wash. 188; Vermont Loan & T. Co. v. 
Greer, 19 Wash, 611; McDougall v. Walling, 
19 Wash. 80. : 


The supreme court may allow attorney’s 


fees in that court in foreclosure of a lien 
although the cause be remanded to the 
lower court for further proceedings: Seattle 
& W. W. Ry. Co. v. Ah Kow, 2 W. T. 36. 

On foreclosure of mechanic’s lien, the 
supreme court will not allow additional at- 
torneys’ fees: See Lavanway v. Cannon, 37 
Wash. 593; Sweatt v. Hunt, 42 Wash. 96. 

A condition in a note providing for the 
payment of attorney’s fees in case of suit 
to enforce collection does not affect its 
negotiability: Second Nat. Bank v. Anglin, 
6 Wash. 403. 

Where the complaint in foreclosure al- 
leges that $250 is a reasonable attorney's 
fee, and the answer denies that any sum 
greater than $100 is a reasonable fee, in the 
absence of testimony $100 is all the court is 
warranted in allowing: Dexter Horton & 
Co. v. Long, 2 Wash. 435. 

The reasonableness of an attorney’s fee 
when denied must be proven as any other 
fact: Id., 440. 

In the foreclosure of a mortgage provid- 
ing for $250 as attorney’s fees to be taxed 
as part of the costs in case of settlement 
after suit, the action will not be dismissed 
until said sum be paid, although all other 
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sums and costs were paid into court: Hoyt 
v. Smith, 4 Wash. 640. 

Under this section, in giving judgment 
upon a promissory note, the plaintiff is en- 
titled to judgment for attorney’s fee in 
the amount specially contracted to be paid 
by the terms of the note, even if the same 
might otherwise be deemed excessive in 
amount: Exchange Nat. Bank v. Wolver- 
ton, 11 Wash. 108; affirmed in Pocin v. 
Furth, 15 Wash. 201, 207. 

The action of the court in allowing the 
attorney’s fee provided in a note and mort- 
gage as payable in case of foreclosure is 
warranted, although there is no other proof 
of the value of services in such proceedings 
than the agreement contained in the in- 
struments sued upon, which had been intro- 
duced in evidence: Ames v. Bigelow, 15 
Wash. 532, 

Where a note and mortgage provide in 
absolute terms for the payment of an at- 
torney’s fee, in case of suit, the mortgagee 
is entitled to a lien therefor upon the prop- 
erty, notwithstanding the mortgage may 
also provide that such attorney’s fees might 
be retained out of the moneys made upon 
the foreclosure sale: Watson v. Sawyer, 12 
Wash. 35. 

Where a number of lien claimants have 
united in one suit for the foreclosure of 
their respective liens, an attorney’s fee of 
$20 in each case is not excessive: Garneau 
v. Port B. M. Co., 8 Wash. 467. 

An attorney’s fee of $2,000 for enforcing 
a lien of $21,000, held excessive, and that 
the same should be reduced to $1,000 at 
least. It is not the policy of the law to 
allow large or exorbitant attorncy’s fees: 


$ 476 
Huttig v. Denny Hotel Co., 6 Wash. 122, 
127. 


If the attorney’s fees in the foreclosure 
of a logger’s lien is left to the discretion of 
the court, a judgment therefor will not be 
disturbed, although no testimony as to its 
reasonable value was offered: Proulx v. 
Stetson & P. M. Co., 6 Wash. 478. 


In order to recover costs and attorney’s 
fees in a suit to foreclose a mortgage on 
real estate, where the mortgagor dies pend- 
ing suit, it is not necessary to present the 


claim to the administrator of the mortga- ~ 


gor’s estate within one year: Reed v. Mil- 
ler, 1 Wash. 426. See Scammon v. Ward, 1 
Wash. 179. 


Where a mortgage provides for an attor- 
ney’s fee of twenty per cent of the entire 
amount due, which sum is claimed by the 
plaintiff upon foreclosure, the court cannot 
upon rendering a decree award the plaintiff 
a less sum: Haywood v. Miller, 14 Wash. 
660. 


§ 476. 
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The finding of $60 as an attorney’s fee 
in a foreclosure suit, without proof, is 
error: Cowie v. Ahrenstedt, 1 Wash. 416. 

Where a written contract between attor- 
ney and client in respect to litigation with 
insurance companies over a certain loss by 
fire provided that the client should pay $500 
as full payment of services, whether the 
case was lost or won, upon its final deter- 
mination, and should pay an additional $500, 
making in all $1,000, in case judgment was 
obtained against the companies, “these re- 
spective sums in either event, to be full 
compensation for all services growing out 
of or rendered in the insurance matter,” 
the attorney is not entitled to further com- 
pensation for litigating the matter in the 
supreme court, the contract, by its terms, 
covering all the work in all the courts: 
Niagara Fire Ins. Co. v. Hart, 13 Wash. 651. 

Where a wife settles with her hushand her 
action for divorce, her attorneys cannot in- 
tervene in the suit and obtain judgment for 
their fees and costs advanced: Hillman v. 
Hillman, 42 Wash. 595. 


(5167.) Prevailing Party Entitled to Costs and Disbursements. 


In any action in the superior court of Washington, the prevailing party 
shall be entitled to his costs and disbursements; but the plaintiff shall in no 
ease be entitled to costs taxed as attorneys’ fees in actions within the jurisdic- 


tion of a justice of the peace, when commenced in the superior court. 


[Cf. 


L. ’54, p. 201, $8 368, 369; Cd. '81, $$ 506, 507; L. *S3, p. 42, $ 1; L. 20, 


p. 337, § 1; 2 H. C., $ 824] 


See supra, § 429, costs in arbitration. 


See supra, $ 474, costs and attorney’s fees. 


See infra, § 1178, costs in action upon liens on logs. 
See infra, § 1275, costs in actions to restore Jost records. 


Cited in 4 Wash. 14; 7 Wash. 96; 39 
Wash. 345, 

Parties entitled: See 1 Remington’s 
Digest, pp. 474, 475, $$ 19-23; Koyukuk 
Min. Co. v. Van de Vanter, 30 Wash. 385; 
Hillman v. Hillman, 42 Wash. 595; Grays 
Harbor Boom Co. v. McAmmant, 21 Wash. 
465. 

For cases in which it was held proper for 
plaintiff to recover costs in both trial and 
appellate courts, see Bell v. Waudby, 4 
Wash. 743, 748, 7 Wash. 203. See Ver- 
mont Loan & T. Co. v. Greer, 19 Wash. 
611. 

The costs of granting a writ of prohibi- 
tion against a superior court, to prevent its 
trving a case for want of jurisdiction, 
should be taxed against the plaintiff in the 
lower court as the real party in interest: 
State v. Superior Court, 5 Wash. 518; State 
ex rel, Middlebrook v. Reid, 17 Wash. 267. 

An assignee is entitled to recover his 
costs in an action to recover the proceeds 
of goods converted, as an incident of his 
judgment: Mansfield v. First Nat. Bank, 6 
Wash. 603. 

In a particular case in condemnation pro- 
ceedings, held, that plaintiff was entitled 
to his costs and disbursements, including 


$15 attorney’s fees: Owsley v. O. B. € N. 
Co., 1 Wash. 491. 

Where the husband dismisses his action 
for divorce the court may properly render 
judgment against him for costs and reason- 
able expenses incurred by the wife in prep- 
aration of defense, including counsel fees: 
Thorndike v. Thorndike, 1 W. T. 175. 

In an action upon a foreign judgment, a 
verdict for the aggregate amount of the 
judgment, costs and interest is not errone- 
ous. The costs of the proceeding in the 
foreign jurisdiction were a part of the judg- 
ment: Ritchie v. Carpenter, 2 Wash. 512. 

Upon the reversal of an order of the lower 
court denying plaintiff’s motion to dismiss 
his action, there having been no appearance 
or resistance by defendant at any stage of 
the case, it is inequitable to impose costs 
on defendant: Somerville v. Johnson, 3 
Wash, 140. 

Where an action is dismissed because the 
statute upon which it is founded has been 
repealed during its pendency neither party 
is entitled to a judgment for costs, and 
these sections do not apply to such case: 
Thurston Co. v. Seammell, 7 Wash. 94. 

Under the Law of 1854, 8369, where 
plaintiff sues in the district court for more 
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than one hundred dollars and recovers judg- 
ment for less than one hundred dollars, costs 
should be taxed against him: Bagley v. Car- 
penter, 2 W. T. 19, 22; overruling Ebey v. 
Engle, 1 W. T. 72. 

In prohibition restraining action on the 
part of the superior court, the costs should 
be taxed against the party in the original 


§ 477. (5168.) Limitations. 


COSTS AND DISBURSEMENTS. 


§§ 477-430 


action at whose instance the court was pro- 
ceeding unlawfully: State v. Superior Court, 
15 Wash. 500. 

An application for a writ of certiorar 
is an “action,” within the meaning of the 
statute relating to the taxation of costs: 
State ex rel. Spokane Terminal Co. v. Su- 
perior Court, 40 Wash. 453. 


In an action for an assault and battery, or for false imprisonment, libel, 
slander, malicious prosecution, criminal conversation, or seduction, if the 
plaintiff recover less than ten dollars, he shall be entitled to no more costs or 


disbursements than the damage recovered. 


[L. ’54, p. 202, $ 370; L. *69, p. 


123, $ 460; Cd. ’81, $ 508; 2 H. C., $ 825.] 


Cited in 4 Wash. 12, 16. 

This section, which was § 508 of the Code 
of 1881, being a special enactment relating 
to costs in particular cases, is not repealed 
by the act of March 27, 1890 (§ 476, 
supra), which was a general enactment re- 
lating to costs: Meade v. French, 4 Wash. 
11. 


§ 478. 


The provisions of this section cannot be 
construed so as to give additional costs to 
the defendant in case of recovery by plain- 
tiff of less than ten dollars damages: Id., 
16. For reasons for this enactment, see Id., 
15. 


(5169.) Limited to One of Several Actions. 


When several actions are brought on one bond, undertaking, promissory 


note, bill of exchange, or other instrument in writing, or in any other case for 
the same cause of action against several parties, who might have been joined 
28 defendants in the same action, no costs or disbursements shall be allowed 
to the plaintiff in more than one of such actions, which may be at his election, 
if the parties proceeded against in the other actions were, at the commence- 


ment of the previous action, openly within this state. 


Cd. ’81, $ 509; 2 H. C., $ 826.] 


Where a widow brought suit against a 
county in her own name for the wrongful 
death of her husband, and upon submitting 
+o a voluntary nonsuit, judgment for $264 
costs was entered against her, it is an 
abuse of discretion, upon the commencement 
of a suit by her as administratrix for the 
benefit of the widow and children, to stay 
proceedings as to the widow’s claim until 


[L. ’54, p. 202, $ 371; 


the costs of the former action were paid, 
where it appears that she is without means, 
has three small children to support, that she 
and the children had been ill, dependent 
upon charity, and inmates of the county poor 
farm, and no additional costs would acerue 
to the county by reason of the inclusion of 
the widow’s claim: Archibald v. Lincoln 
County, 50 Wash. 55. 


$ 479. (5170.) Costs to Defendant, When. 

In all cases where costs and disbursements are not allowed to the plaintiff, 
the defendant shall be entitled to have judgment in his favor for the same. 
[L. ’54, p. 202, $ 372; Cd. ’81, $ 510; 2 H. C., $ 827.] 


‘ Cited in 7 Wash. 96. 

This section does not apply to cases 
where neither party is entitled to costs: 
Thurston Co. v. Scammel, 7 Wash. 94, 96. 

The plaintiff in an equitable action, on 
payment of costs, may dismiss his bill at 
any time before final decree: Waite v. 
Wingate, 4 Wash, 324. 


§ 480. 


When an action is dismissed because the 
statute upon which it is founded has been 
repealed during its pendency neither party 
is entitled to judgment for costs, and these 
sections do not apply to such a case: 
Thurston Co. v. Scammel, supra. 


(5171.) Costs to Defendants Defending Separately. 


In all actions where there are several defendants not united in interest, 
and making separate defenses by separate answers, and the plaintiff fails to 
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recover judgment against all, the court may award costs to such defendants 


as recover Judgments in their favor, or either of them. 


Cd. '81, $ 511; 2 H. C., $ 828.] 


[L. ’54, p. 202, § 373; 


See infra, §§ 579, 580, levy of execution on joint property. 


Cited in 30 Wash. 391. 

In an action to reform a deed without 
prior demand on defendant for correction, 
the costs upon a decree of reformation 
should be assessed against the plaintiff: 
Seward v. Spurgeon, 9 Wash. 74. 

And the same rule is applicable to a claim 
secured by lien: See Frazer v. Rutherford, 
26 Wash. 658. 

Successful defendants are entitled to at- 
torneys’ and witnesses’ fees where several 


actions for the foreclosure of liens concern- 
ing separate and distinct persons and prop- 
erty, in which separate judgments are re- 
quired, are consolidated: Grays Harbor 
Boom Co. v. McAmmant, 21 Wash. 465. 

As to costs to persons defending sepa- 
rately, see Koyukuk Min. Co. v. Van de 
Vanter, 30 Wash. 385; Wittler-Corbin 
Machinery Co. v. Martin, 47 Wash. 123; 
Springer v. Ayer, 50 Wash. 642, 


8 481. (5172.) Costs as Attorney Fee—Amount Taxable. 
When allowed to either party, costs, to be called the attorney fee, shall be 


as follows :— 


1. In all actions settled before issue is joined, five dollars; 
2. In all actions where judgment is rendered without a jury, ten dollars; 
3. In all actions where judgment is rendered after impaneling a jury, tif- 


teen dollars; | 


4. In all actions removed to the supreme court and settled before argu- 


ment, ten dollars; 


5. In all actions where judgment is rendered in the supreme court after 


argument, fifteen dollars. 
'81, $ 512; 2 H. C., $ 829.] 


[L. *54, p. 202, $ 374; L. ’69, p. 124, $ 464; Cd. 


In State ex rel. Spokane Terminal Co. v. Superior Court, 40 Wash. 453, it was held 
that subdivision 5, omitted from Ballinger's Code, was not superseded by Laws 1893, 
p. 132, $ 29 ($ 1744, infra), but whether subdivision 4 is superseded was not expressly 


decided. 


See supra, $$ 474, 475, compensation of attorneys. . 
See infra, § 1744, costs allowed prevailing party in supreme court. 


Cited in 26 Wash. 136; 34 Wash. 434; 40 
Wash, 453, 404. 

Where there is an agreement in & con- 
tract covering attorney’s fees, the statu- 
tory attorney fee is improperly included in 
a cost bill: Potwin v. Blasher, 9 Wash. 460, 
4609. 

The effect of the limitation of five per 
cent for attorney’s fees in a mortgage ex- 
pressed the reasonable maximum agreed 
upon, and an allowance by the court in 
excess thereof is to that extent excessive; 
and this is true although the note recites 
that the maker would pay “such sum as the 
court may adjudge reasonable as attorney’s 
fees”: Id. See notes to § 474. 


The right to the statutory attorney fee of 
fifteen dollars in cases tried before a jury 
is not lost by reason of the fact that after 
a trial is begun, the cause is disposed of by 
the court upon motion for a nonsuit or by 
directing a verdict: Kimble v. Kimble, 14 
Wash. 369, 

In an action at law the court can impose 
no costs by way of attorney’s fee excepting 
such as are expressly provided by statutr: 


Larson v. Winder, 14 Wash. 647; Spencer 
v. Commercial Co., 36 Wash. 374. 


In an action to set aside a deed, in which 
a tender of moneys paid on the purchase 
price has not been kept good, the plaintiff 
is not entitled to judgment for costs upon 
a finding in his favor, and a decree entitling 
him to reconveyance on repayment of the 
moneys received from defendant: Fares y. 
Gleason, 14 Wash. 657. 


And before action, a defendant need not 
include the cost of filing a lien notice: See 
Young v. Borzone, 26 Wash. 4. 


Where an attorney fee is provided by 
statute in certain forms of action, it is 
erroncous to allow in addition thereto the 
statutory fee of $10 allowed as costs to the 
prevailing party: Montesano v. Blair, 12 
Wash. 188; Bolster v. Stocks, 13 Wash. 460. 

Only the statutory attorney’s fee can be 
allowed in an action foreclosing a lien for 
alimony under a decree awarding divorce and 
alimony: Trumble v. Trumble, 26 Wash. 133. 

In an action by a resident taxpayer to re- 
strain the payment of warrants, it is error 
to allow an attorncy’s fee of $500 upon giv- 
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ing judgment for the plaintiff: Criswell v. 
Directors School Dist. No. 24, 34 Wash. 420. 


COSTS AND DISBURSEMENTS. 


§ 482 


$75 as an attorney’s fees is error, only the 
statutory fee being recoverable; McGill v. 


In a common-law action for the wrongful 
suing out of an attachment, an allowance of 


§ 482. (5173.*) Disbursements, etc.—Cost Bill. 

The prevailing party, in addition to allowance for costs, as provided in 
the last section, shall also be allowed for all necessary disbursements, includ- 
ing the fees of officers allowed by law, the fees of witnesses, the necessary 
expenses of taking depositions, by commission or otherwise, and the compen- 
sation of referees. The disbursements shall be stated in detail and verified 
by affidavit, and shall be served on the opposite party or his attorney, and 
filed with the clerk of the court, within ten days after the judgment; Pro- 
vided, the clerk of the court shall keep a record of all witnesses in attendance 
upon any civil action, for whom fees are to be claimed, with the number of 
days in attendance and their mileage, and no fees or mileage for any witness 
shall be taxed in the cost bill unless they shall have reported their attendance 
at the close of each day’s session to the clerk in attendance at such trial. [L. 
05, p. 32, § 1. Cf. L. ’54, p. 202, $ 375; L. ’69, p. 124, $ 465; L. ’77, p. 109, 
$ 517; Cd. ’81, $ 513; 2 H. C., $ 830.] | 


See supra, $ 237, service by private parties. 


Fuller & Co., 45 Wash. 615. 


See supra, § 317, jury fee taxed as part of costs. 
See infra, $ 497, schedule of fees of clerks of court, officers, and witnesses. 
See intra, § 4090, bill of fees to be made on demand. 


Cited in 24 Wash. 412. 

Taxation of costs: See 1 Remington’s 
Digest, pp. 679, 680, §§ 50-57. Items taxa- 
ble: Id., pp. 676-679, §§ 33-49. 

Where costs depend upon facts not ascer- 
tained from the record, the cost bill. should 
itemize the charge so that the opposing 
party may know what is claimed: Potwin v. 
Blasher, 9 Wash. 460. 

Costs on execution, being accruing costs 
which the sheriff adds as they are made, 
have no place in a cost bill: Id. 

As to costs on appeal for briefs, tran- 
script, ete., see 1 Remington’s Digest, p. 684, 
$$ 76-81; Nelson v. McLellan, 34 Wash. 181; 
Clarke v. Eltinge, 39 Wash. 696; Commer- 
cial Nat. Bank v. Johnson, 17 Wash. 264; 
Deering v. Holcomb, 26 Wash. 588; Stowe 
v. La Conner Trad. & Transp. Co., 39 Wash. 
28. 

It is proper to tax as costs the advance 
jury fee paid by the prevailing party prior 
to a stipulation to waive a jury trial: Lilly 
v. Lilly, Bogardus & Co., 39 Wash. 337. 

Stenographers’ fees for attendance and 
transcribing testimony cannot be taxed: See 
Bringold v. Spokane, 19 Wash. 333. 

Cost of copies of documents admitted in 
evidence may be included in cost bill: Sce 
New Whatcom v. Bellingham Bay etc. Co., 
16 Wash. 137; McCleary v. Willis, 35 Wash. 
676; Hamilton v. Witner, 50 Wash. 689. 

It is error to tax as costs fees paid a pri- 
vate citizen for preparing copies of com- 
plaint and summons, and for service thereof 

Rem. Wash. Code, Vol. I.—27 
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on defendant: Creighton v. Cole, 10 Wash. 
472; a rule of the superior court allowing 
such costs is invalid: Id. 

A witness who attends a trial and testi- 
fies upon request, without process, is enti- 
tled to compensation: Christensen v. Union 
Trunk Line, 6 Wash. 75. 

A witness from outside the state is en- 
titled to mileage within the borders of the 
state: Carlson Bros. & Co. v. Van de Vanter, 
19 Wash. 32; State v. Lorenz, 22 Wash. 
289. 

Fees of witnesses present, though not 
sworn, may be taxed: Ivall v. Willis, 17 
Wash. 645; McCleary v. Willis, 35 Wash. 
676. 

The clerk is not authorized to tax fees 
approving appeal and supersedeas bond: 
Soules v. McLean, 7 Wash. 451. 

A sheriff is not entitled to commissions, 
under $ 497, infra, upon the sale of mort- 
gaged property on foreclosure, where plain- 
tiff bids in the property for the amount of 
the mortgage debt, and no moneys pass 
through his hands: State v. Prince, 9 Wash. 
107. 

As to recovery of costs incurred in de- 
fending against an injunction, wrongfully 
sued out, sce Anderson v. Provident Life & 
T. Co., 26 Wash. 192. 

As to service and filing of cost bill, see 
1 Remington’s Digest, p. 679, §50; Mathe- 
son v. Ward, 24 Wash. 407; Kane v. Kane, 
35 Wash. 517; Clarke v. Eltinge, 39 Wash. 
696; Moritz v. Herskovitz, 46 Wash. 192. 


$$ 183-486 


§ 483. (5171) Fees of Referees. 

The fees of referees shall be five dollars to each for every day necessarily 
spent in the business of the reference, and twenty cents per folio for writing 
testimony; but the parties may agree in writing upon any rate of compensa- 
tion, and thereupon such rate shall be allowed. [Cf. L. *54, p. 202, $ 376; L. 
"17, p. 109, $ 518; Cd. ’81, $ 514; 2 H. C., $ 831.] 


See supra, $ 423, fees of arbitrators. 
See infra, $ 500, “folio” defined. 
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Cited in 3 Wash. 741. 
A referee cannot increase his fees to more 
than twenty cents per folio for writing the 


testimony, although he employs a stenog- 
rapher for that purpose: Park v. Mighell, 3 
Wash. 737. 


§ 484. (5175.) Costs on Postponement of Trial. 

When an application shall be made to a court or referees to postpone a 
trial, the payment to the adverse party of a sum not exceeding ten dollars, 
besides the fees of witnesses, may be imposed as the condition of granting the 
postponement. [L. ’54, p. 203, $ 317; Cd. ’81, $ 515; 2 H. C., $ 832, 

See supra, $ 322, motion for continuance. 

Cited in 9 Wash. 225. 

More than ten dollars in addition to wit- fee: 
ness fees cannot be imposed as a condition 
for postponement of a trial: Tacoma Nat. 
Bank v. Peet, Y9 Wash. 222, 


§ 485. (5176.) Costs Where Tender is Made. 

When, in an action for the recovery of money, the defendant alleges in 
his answer that, before the commencement of the action, he tendered to the 
plaintiff the full amount to which he is entitled, in such money as by 
agreement ought to be tendered, and thereupon brings into court, for the 
plaintiff, the amount tendered, and the allegation be found true, the plaintiff 


Dismissal for nonpayment of continuance 
Soder v. Adams Hardware Co., 38 
Wash, 607. . 


shall not recover costs, but shall pay them to the defendant. 


[Cf. L. 754, p. 


203, § 378; Cd. ’81, § 516; 2 H. C., § 833.] 


Cited in 51 Wash. 665. 

Efiect of tender or deposit: Sce 1 Rem- 
ington’s Digest, p. 673, § 11; Fares v. Glea- 
son, 14 Wash. 657; Young v. Borzone, 26 
Wash. 4. 

Where money is paid into court, in the 
nature of a tender, and is received by the 
plaintiff, his act terminates his right to 
further litigation; and neither he nor his 
attorney will afterward be permitted to 


§ 486. 


return a part of the money, or even the 
whole of it, and prosecute an appeal: Lyons 
v. Bain, 1 W. T. 482. 

A tender of money paid into court by a 
defendant in an action to foreclose a lien 
may, in the discretion of the court, be made 
liable for the payment of costs taxed in 
favor of the plaintiff: Kruegel v. Kitchen, 
33 Wash. 214, 


(5177.) Deposit with Clerk by Defendant of Tender, Effect of. 


If the defendant, in any action pending, shall at any time deposit with 


the clerk of the court, for the plaintiff, the amount which he admits to be due, 
together with all costs that have accrued, and notify the plaintiff thereof, and 
such plaintiff shall refuse to accept the same in discharge of the action, and 
shall not afterwards recover a larger amount than that deposited with the 
elerk, exclusive of interest and cost, he shall pay all costs that may acerue 
from the time such money was so deposited. [L. 754, p. 203, $ 379; Cd. ’81, 
$ 517; 2 H. C., $ 834.] 


Cited in 4 Wash. 671. defendant, and which was not accepted, 


In an action by a vendor to recover pur- 
chase money, obtained by fraud in the 
sale of lands, the amount tendered and 
deposited in court by an intervener, 
claiming as successor in interest of the 


418 


cannot be awarded to the plaintiff, upon 
judgment against the defendant, but be- 
longs to the intervener: Lazier v. Cady, 
44 Wash. 339. 
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§ 487. 


COSTS AND DISBURSEMENTS. 


§§ 487-491 


(5178.) Costs in Appeals from Justice’s Court. 


In all civil actions tried before a justice of the peace, in which an appeal 
shall be taken to the superior court, and the party appellant shall not recover 
a more favorable judgment in the superior court than before the justice of 


the peace, such appellant shall pay all costs. 


$ 518; 2 H. C., $ 835.] 


The expression “a more favorable judg- 
ment,” in the above section, does not mean 
a few dollars or cents larger or smaller 
than the judgment recovered in the jus- 
tice’s court, but one substantially more 
favorable, which is to be determined by 
the court, in view of the circumstances of 


§ 488. 


[L. *54, p. 203, $ 380; Cd. ’81, 


each particular case: Baxter v. Scoland, 2 
W. T. 86. 

Where plaintiff claims more than $100 
and recovers less than that sum in such 
action, defendant is entitled to costs: 
Bagley v. Carpenter, 2 W. T. 19; overrul- 
ing in part Ebey v. Engle, 1 W. T. 72. 


(5179.) Costs Against Guardian of Infant Plaintiff. 


When costs are adjudged against an infant plaintiff, the guardian or 
person by whom he appeared in the action shall be responsible therefor, and 
payment may be enforced by execution. [L. ’54, p. 203, § 381; Cd. ’81, § 
519; 2 H. C., $ 836.] 


§ 489. (5180.) Costs in Cases of Executors, etc. 

In [an] action prosecuted or defended by an executor, administrator, 
trustee of an express trust, or a person expressly authorized by statute, costs 
shall be recovered as in an action by cr against a person prosecuting [or 
defending] in his own right, but such costs shall be chargeable only upon or 
collected of the estate of the party represented, unless the court shall direct 
the same to be paid by the plaintiff or defendant personally for mismanage- 
ment or bad faith in such action or defense. [L. ’54, p. 203, $ 382; Cd. 81, 
$ 520; 2 H. C., $ 837.] 


See supra, $ 180, executors, etc., as parties to actions, 


§ 490. (5181.) Assignee Liable for Costs, When. 

When the cause of action, after the commencement of the action, by as- 
signment, or in any other manner, becomes the property of a person not a 
party thereto, and the prosecution or defense is thereafter continued, such 
person shall be liable to the costs in the same manner as if he were a party. 
and payment thereof may be enforced by execution. [Cf. L. ’54, p. 203, 
$ 383; L. *69, p. 125, $ 473; Cd. ’81, $ 521; 2 H. C., $ 838.] 


§ 491. (5182.) Costs Against State or County. 

In all actions prosecuted in the name and for the use of the state, or in 
the name and for the use of any county, the state or county shall be liable 
for costs in the same case and to the same extent as private parties. [L. ’54, 
p. 203, $ 384; Cd. ’81, $ 522; 2 H. C., $ 839.] 


See infra, $508, county to pay costs, when. — 
See infra, $ 2228 et seq., costs and cost bills in criminal actions. 


Cited in 40 Wash, 10. 

As to liabilities of the state and the 
county for costs in criminal actions, see 1 
Remington's Digest, p. 687, $$ 93, 94; State 
v. Rutledge, 40 Wash. 9. 

State: See State ex rel. Thurston County 
v. Grimes, 7 Wash. 445. 

As to county: See Stowe v. State, 2 Wash. 
124; State ex rel. Langhorne v. Superior 
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Court, 32 Wash. 80; State ex rel. News 
Pub. Co. v. Milligan, 4 Wash. 29; Presby 
v. Klickitat County, 5 Wash. 329, 

The costs in an action against the state 
to confirm the sale of school lands made 
under the territorial laws should be as- 
sessed against the plaintiff, although judg- 
ment may be in his favor; but the state is 
liable for the costs of an unsuccessful ap- 
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taking testimony in a civil suit: State v. 
Superior Court, 4 Wash. 30. 

In criminal cases where the appellant is 
successful, costs are taxable against the 
state: See State v. Rutledge, 40 Wash, 9. 


peal from such judgment: Romine v. State, 
7 Wash, 215. 

A court has no power to charge a county 
with the expense of stenographer’s fees in 


§ 492. (5183.) Costs in Revisory Proceedings. 

When the decision of a court of inferior jurisdiction, in an action or 
special proceeding, is brought before the supreme court or a superior court 
for review, such proceedings shall, for purpose of costs, be deemed an action 
at issue upon a question of law from the time the same is brought into the 
supreme court or superior court, and costs thereon may be awarded and col- 
lected in such manner as the court shall direct, according to the nature of the 


case. 
See infra, § 1744, costs on appeal. 


Upon a writ of certiorari, where the lower 
tribunal has no jurisdiction to adjudge costs, 
the superior court would be without jurisdic- 
tion to enter judgment for the costs incurred 
before such lower tribunal: Bringgold v. 
Spokane, 19 Wash. 333. 

Upon reversing a judgment in disbarment 
proceedings for costs in & substantial 
amount, the defendant is entitled to his costs 
on appeal, to be taxed against the state, 
and not against the relators: State ex rel. 
Dill v. Martin, 45 Wash. 76. 

As to costs upon dismissal of appeal, see 
1 Remington’s Digest, p. 681, § 63; Henry 
v. Great Northern R. Co., 16 Wash. 417; 
Bash v. Eisenbeis, 16 Wash. 700; Lemey 
v. Coffman, 11 Wash. 301; McKenzie v. 
Royal Dairy, 35 Wash. 390; Seattle, In re, 
40 Wash. 450; Ramsdell v. Ramsdell, 47 
Wash, 444, 


§ 493. 


[L. '54, p. 204, $ 385; Cd. '81, $ 523; 2 H. C., $ 840.] 


Upon affirmance, modification or reversal 
of judgment of lower court: See 1 Reming- 
ton's Digest, p. 682, §§ 64-67. 

On aftirmance: See Willey v. Morrow, 
1 W. T. 474; Herford v. Doud, 3 Wash. 
430; In re Holburte’s Estate, 38 Wash. 199; 
Spencer v. Commercial Co., 36 Wash. 
374; Hart v. Seattle, 42 Wash. 113; Cush- 
ing v. Spokane, 45 Wash. 193; Schmidt 
v. Olympia L. & P. Co., 46 Wash. 360; West- 
lake Avenue, In re, 40 Wash. 144; Trumbull 
v. Jefferson County, 37 Wash. 604; Wheeler 
Co. v. Pates, 43 Wash. 247. 

As to costs on cessation of controversy, see 
1 Remington’s Digest, p. 683, § 71; State 
ex rel. Daniels v. Prosser, 16 Wash. 608; 
Hartson v. Dale, 9 Wash. 379; Miller v. 
Seattle, 41 Wash. 599; Seattle, In re, 40 
Wash. 450, 


(5184.) Costs in Discretion of Court. 


In all actions and proceedings other than those mentioned in this chap- 
ter, where no provision is made for the recovery of costs, they may be allowed 
or not; and if allowed, may be apportioned between the parties, in the discre- 


tion of the court. 


The court may apportion the costs when 
some of the causes of action are of an 
equitable nature: Churchill v. Stephenson, 
14 Wash. 620, 

Or may order costs paid out of a tender 
deposited in court: See Kruegel v. Kitchen, 
33 Wash. 214. 


§ 494. 


(5185.) Retaxation of Costs. 


[L. ’54, p. 204, $ 387; Cd. '81, $ 525; 2 H. C., $ 842.] 


In an action to re-establish a lost corner 
it is error to tax the costs to the successful 
party, but the same should be equitably 
apportioned by an equal division between 
the parties: Strunz v. Hood, 44 Wash. 99. 


Any party aggrieved by the taxation of costs by the clerk of the court 
may, upon application, have the same retaxed by the court in which the action 


or procecding Is had. 

Cited in 35 Wash. 137. 

As to retaxation, see 1 Remington’s Di- 
gest, p. 650, sy 56-08. 

The amount of costs need not be stated 
in the judgment; they are taxed by the 
elerk from his reeords and papers on file in 
the case and the party complaining must 


[L. *54, p. 204, $ 388; Cd. ’81, $ 526; 2 IL C., $ 843.] 


move the lower court for a retaxation: 
Huntington v. Blakeney, 1 W. T. 111; New- 
burg v. Farmer, 1 W. T. 182; and they can- 
not be retaxed in the appellate court unless 
there was a motion therefor denied in the 
court below: Burriehter v. Cline, 3 Wash. 
135; Miskel v. Stone, 1 W. T. 229, 230; 
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Jenkins v. Powe, 19 Wash. 113; Bringgold 
v. Spokane, 19 Wash. 333. 

Questions affecting the taxation of costs 
will not be reviewed by the appellate court 
where no error in the matter is assigned: 
Kratz v. Dawson, 3 W. T. 100. 

A motion in the supreme court to retax 
costs will not be entertained where six 
months has elapsed after issuance of exe- 
cution and prior to the question being 
raised, and the motion indefinite as to the 
items objected to: B. B. & B. C. Ry. Co. v. 
Strand, 5 Wash. 807; Port Townsend v. 
Lewis, 34 Wash. 413. 

A witness who attends a trial and testi- 
fies upon request, without process, is enti- 
tled to compensation: Christensen v. Union 
Trunk Line, 6 Wash. 75. 

Where the only error committed by a 
magistrate in a criminal trial was in taxing 
costs under a law which had been repealed, 


§ 495. (5186.) 


COSTS AND DISBURSEMENTS, 


§ 495 


the superior court should, in reviewing said 
action in certiorari, retax the costs and af- 
firm the judgment: State v. White, 8 Wash. 
230. 


It is error, while refusing to vacate a 
judgment in a proceeding therefor, to mod- 
ify the judgment as to the amount of costs 
taxed therein: Tacoma L. ete. Co. v. Wolff, 
7 Wash. 478. 


Presumption that costs were properly 
taxed: See Newberg v. Farmer, 1 W. T. 182; 
Shearer v. Buckley, 31 Wash. 370; Port 
Townsend v. Lewis, 34 Wash. 413; Me- 
Cleary v. Willis, 35 Wash. 676. 


Payment and remedies for collection: Sce 
1 Remington’s Digest, pp. 686, 687, $3 85- 
91; Schweder v. Hemrich, 29 Wash. 124; 
Plumley v. Simpson, 31 Wash. 147; Arthur 
v. Washington Water Power Co., 42 Wash. 
431. 


Security for Costs, When Required. 


When a plaintiff in an action resides out of the county, or is a foreign 


corporation, security for the costs and charges which may be awarded against 
such plaintiff may be required by the defendant. When required, all pro- 
ceedings in the action shall be stayed until a bond, executed by two or more 
persons, be filed with the clerk, conditioned that they will pay such costs and 
charges as may be awarded against the plaintiff by Judgment, or in the prog- 
ress of the action, not exceeding the sum of two hundred dollars. A new 
or additional bond may be ordered by the court or judge, upon proof that 
the original bond is insufficient security, and proceedings in the action stayed 
until such new or additional bond be executed and filed. The plaintiff may 


deposit with the clerk the sum of two hundred dollars in heu of a bond. 


[L. 


54, p. 204, $ 389; Cd. '81, $ 527; 2 H. C., $ 844.] 


Cited in 8 Wash. 310; 16 Wash. 337; 17 
Wash. 565; 28 Wash. 168; 34 Wash. 156; 
39 Wash. 259; 48 Wash. 427. 

As to security for payment of costs, see 
1 Remington's Digest, p. 675, §§ 24-32, 

Under this section the defendant may 
require security for costs of a nonresident 
plaintiff, but this right must be exercised 
promptly, and before answer, or after an- 
swer if the fact of nonresidence remains 
unknown to him and application is made 
within a reasonable time after knowledge 
of such fact; a failure to make application 
seasonably operates as a waiver of the right: 
Swift v. Stine, 3 W. T. 518. 

Where a nonresident plaintiff institutes 
an action against several defendants, he 
cannot be compelled to give a separate 
bond for costs to each defendant appearing 
and claiming same: Robinson v. Haller, 8 
Wash. 309. 

A nonresident plaintiff may withdraw his 
deposit of costs on dismissing his action: 
See Dane v. Daniel, 28 Wash. 155. 

Security for costs cannot be required of a 
nonresident defendant asking for affirmative 
relief: See State ex rel. Hanna v. Superior 
Court, 17 Wash. 564, | 
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Residence in the county in which an ac- 
tion is brought is not a requisite for a surety 
upon a cost bond: Brooks v. James, 16 Wash. 
335. 


This section applies to insufficiency in the 
amount of the bond as well as to the suf- 
ficiency of the sureties: Morris v. Warwick, 
48 Wash. 426. 


Effect of failure to give security: See 
Carlson Bros. & Co. v. Van de Vanter, 19 
Wash. 32; Johnston v. Gerry, 34 Wash. 524; 
Morris v. Warwick, 48 Wash. 426, 


As to summary remedies against surety, 
see Trumbull v. Jefferson County, 37 Wash. 
604. 


A cost bond filed pursuant to the order 
of the federal court is not void because of 
the fact that the action was dismissed for 
want of jurisdiction over the subject matter 
of the action, as the federal court has juris- 
diction to render a judgment for costs in 
such a case; and power to require security 
for costs is incident to the court’s power to 
render judgment for costs: Carrau v. United 
States Fidelity & Guaranty Co., 47 Wash. 
656. 
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$ 486. Jucgment Arainst Surety on Cost Bond. 

Whenever any bond or undertaking for the payment of any costs to any 
party shall be filed in any action or other legal proceeding in any court in this 
state and judgment should be rendered for any such costs against the princi- 
pal on any such bonds or against the party primarily liable therefor in whose 
behalf any such bond or undertaking has been filed. such judgment for costs 
shall be rendered against the principal on such bond or the party primarily 
liable therefor and at the same time also against his surety or sureties on any 
or all such bonds or undertakings filed in any such action or other legal pro- 
ceeding. [L. ’09, p. 633, § 1.] 


$ 497 (1609,* 1610.*) Schedule of Fees of Officers, Witnesses, etc. 
The several officers herein named shall collect the fees herein prescribed 
for their official services: 


CLERK OF THE SUPREME COURT. 


Upon filing his first paper or record and making an appearance in the su- 
preme court, the appellant shall pay to the clerk of said court a docket fee of 
$5.00. 

Upon making his appearance in the supreme court, the respondent in any 
appealed case shall pay to the clerk a fee of $2.00. 

The applicant or petitioner in any special proceeding in the supreme court, 
upon making his appearance, shall pay to the clerk thereof a fee of $3.00. 

The respondent in a special proceeding, and each respondent appearing 
separately therein, at the time of his appearance, shall pay to the clerk a fee 
of $1.00. 

The foregoing fees shall be all the fees connected with the appeal or special 
proceeding: Provided, that no fees shall be required to be advanced by the 
state, or any municipal corporation, or any public officer prosecuting or de- 
fending on behalf of such state or municipal corporation. 

For filing application, entering admission and issuing certificate to an at- 
torney upon admission to practice, $20.00. 

For all services for which no fee is hereinbefore prescribed, the clerk of the 
supreme court shall receive the same fees as are prescribed for clerks of the 
superior courts for like services. 


CLERKS OF TIIE SUPERIOR COURT. 

The plaintiff, or other party instituting any civil action or proceeding shall 
pay, when the case is entered in the court or when the first paper on his part 
is filed therein, a fee of $4.00. 

The defendant or other adverse party or any one or more of several de- 
fendants or other adverse parties, or interveners, appearing separately from 
the others. shall pay when his or their appearance is entered in the case, or 
when his or their first appearance is filed therein, a fee of $2.00. 

When no issue of fact is Joined in the case and no judgment other than a 
dismissal or discontinuance, without trial of an issue of fact is rendered, no 
further fee need be paid. 

Where, after an issue of fact has been joined, the cause is dismissed or 
discontinued without trial of such issue, the party causing such dismissal or 
discontinuance to be entered shall pay, at the time of the entry thereof, a 
further fee of $1.00. 
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If a judgment other than a dismissal or discontinuance is rendered, the 
party obtaining the same shall pay, at the time of the entry thereof, a 
further fee as follows: 

1. Where the judgment is rendered without the taking of proof of any fact 
pleaded: 

(a) If no adverse party has appeared in the case, $2.00. 

(b) Or if an adverse party has appeared, $3.00. 

2. Where the judgment is rendered upon proof taken, but without the 
assessment of damages by a jury, and in a case other than the foreclosure of 
a lien or mortgage or partition of real estate: 

(a) If no adverse party has appeared in the case, $3.00. 

(b) If an adverse party has appeared, $5.00. 

3. Where the judgment is rendered upon an assessment of damages by a 
jury, no adverse party having appeared in the case, $5.00. 

4. Where the judgment is rendered after an appearance by an adverse 
party, and a trial by jury, or by the court or a judge, referee or commis- 
sioner, in a cause other than the foreclosure of a lien or mortgage, or par- 
tition of real estate, $6.00. 

5. Where the judgment is rendered in an action for the foreclosure of a 
lien or mortgage or partition of real estate: 

(a) If no adverse party has appeared in the case, $6.00. 

(b) If an adverse party has appeared, $8.00. 

6. For making a transcript on appeal to the supreme court, or for tran- 
scribing the records in any action for any other purpose, 10 cents per folio. 

7. For comparing a transcript on appeal, or transcript of the record in 
any action where the party has prepared it himself, 5 cents per folio. 

The appellant in appeals from judgments of a justice of the peace, shall 
at the time of docketing his appeal, pay a docket fce of $4.00. 

The adverse party in appeals from judgment of a justice of the peace at 
the time of his appearance in the superior court shall pay a fee of $2.00. 

Other fees shall be charged as are charged in actions originally begun in 
the superior court. 

For filing an abstract of a judgment entered in the supreme court or of 
any other superior court of the state or of any United States court held in 
this state, or a transcript of a judgment of a justice court, a fee of $1.00. 

For taking an affidavit with or without seal, 50 cents. 

For certificate with or without seal, 50 cents. 

For entering a declaration to become a citizen of the United States, $1.50. 

For entering the final admission of an alien to citizenship and for a certi- 
fied copy thereof under seal, $3.00. 

For filing all instruments required by law to be filed in his office, where no 
other fee is provided, 10 cents. 

For filing and recording marriage certificates, the same to be collected as 
provided by law, $1.00. | 

For approving bond, including justification thereon, in other than eivil 
actions and probate proceedings, 50 cents. 

In probate proceedings the party instituting such proceedings shall pay, 
at the time of the filing of the first paper therein, a fee of $5.00. 

Upon the filing of a petition for the sale of real estate, there shall be paid 
at the time of filing such petition a feeof $3.00. 
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Upon the filing of a final account in the settlement of the decedent’s estate, 
there shall be paid a fee of five dollars. 

For issuing commission to take deposition, there shall be paid a fee of $1.00. 

For filing any petition to contest a will admitted to probate, or to prove 
a will which has been rejected and for all other services in connection with 
such petition, subsequent to its filing and up to final settlement of the issues 
raised by such petition, to be paid at the time of filing such petition, a fee 
of $25.00. 

SHERIFF?S FEES. 

For service of each summons and complaint, and return thereon, on each 
defendant, besides mileage, 60 cents. 

For making a return of not found in the county upon a summons, besides 
mileage actually traveled, 30 cents. 

For levying each writ of attachment or writ of execution upon real or 
personal property, besides mileage, 60 cents. 

For serving writ of possession or restitution without aid of the county, 
besides mileage, $1.50. 

For serving writ of possession or restitution with aid of the county, be- 
sides mileage, $2.00. 

For service and return of subpoena, upon each person served, besides 
mileage, 25 cents. 

For summoning each juror, in a justice of the peace court, besides mikste 
25 cents. 

For serving an arrest warrant in a civil action or proceeding, besides 
mileage, 80 cents. 

For serving or executing any other writ or process in a civil action or pro- 
ceeding, besides mileage, 60 cents. 

For taking and approving any bond, in a civil action or proceeding, re- 
quired by law to be taken or approved by him, except indemnity bonds, 
50 cents. 

For posting each notice, besides mileage, 25 cents. 

For each mile actually and necessarily traveled by him in going to or re- 
turning from any place of service, 10 cents. 

For making a deed to lands sold upon execution or order of sale, or other 
decree of court, to be paid by the purchaser, $3.00. 

For making copy of any complaint, notice, writ or process, necessary to 
complete service, per folio, 10 cents: 

Provided, that he shall not be required to make any certified copies for a 
fee of less than $1.00. 

WITNESS FEES. 

Witnesses shall receive for each day’s attendance in all courts of this 
state, besides mileage at ten cents per mile each way, $2.00. [L. ’07, p. 88, 
$ 1. See pp. 88-94. Cf. L. ’54, pp. 368-376; L. ’61, pp. 34-42; L. ’63, pp. 
391-399; L. ’66, pp. 94-99; Cd. ’81, $ 2086; 1 H. C., $ 3017; L. ’93, pp. 421, 
425, §§ 1, 2; L. ’03, pp. 290-298.] 

See supra, $ 474 et seq., costs and disbursements in civil cases, 

See infra, § 1215, compelling attendance of witnesses. 

See infra. § 1864, schedule of fees of justices of the peace, 

See infra, § 3936, schedule of fees of county auditor, 

See infra, § 4016. schedule of fees of coroners. 

See infra, §§ 4066, 4073, collection and disposition of fees, 


See infra, $ 4078, schedule of fees to be posted in office. 
See infra, $ 4080, penalty fur taking illegal fees. 
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§§ 498, 499 


See infra, §§ 4086-4088, no fees for official oaths and pension papers, 
See infra, § 4089, fees for like services in special cases, 

See infra, § 6530, schedule of fees of constable. 

See infra, § 8302, schedule of fees of notary public. 

See infra, § 8999, schedule of fees of secretary of state. 


Cited in 8 Wash. 489, 537; 31 Wash. 121; 
42 Wash. 659. 


Former laws cited in 7 Wash. 446, 450; 
8 Wash. 233, 537; 9 Wash. 108, 109, 110, 
694; 17 Wash. 488; 25 Wash. 280; 29 
Wash. 60; 31 Wash. 121, 565; 39 Wash. 
184. 

Under this section prior to amendment & 
sheriff was not entitled to commissions on 
sale of mortgaged premises under decree of 
foreclosure when the property was bid in 
by plaintiff for amount of mortgage debt, 
and .no moneys passed through sheriff's 
hands: State v. Prince, 9 Wash. 107; State 
v. O’Loughlin, 9 Wash. 529; State v. Pugh, 
9 Wash. 694. 

The failure of witnesses to make proof 
of their attendance and mileage before the 
elerk is not a ground of objection to the 
taxation of such costs in civil cases, as 
§ 498, infra, requiring such proof applies 
to criminal cases: Kimble v. Kimble, 14 
Wash. 369. 

A sheriff is not entitled to a commission 
upon the sale of mortgaged premises under 
a decree of foreclosure, where the property 
was bid in by the plaintiff for the amount 
of the mortgage debt, although the officer 
and the purchaser may have intended that 
a portion of the sum bid should be in pay- 
ment of a commission demanded by the 
officer: Sodeberg v. King Co., 15 Wash. 
194; following State v. Prince, 9 Wash. 
108. 

Where the sheriff, upon making a fore- 
closure sale, has been paid by the bidder, 
who was the plaintiff in the action, a cer- 
tain sum as commission, such sum consti- 
tutes a surplus in the hands of the sheriff, 
which it is his duty to pay over to the 
judgment debtor: Id. 

Assumpsit will lie against a county for 
the recovery of sums charged by the sheriff 
as commissions upon foreclosure sales and 
by him mistakenly paid into the treasury, 
when such sums constitute a surplus in his 
hands to which the judgment debtor is en- 
titled: Id. 

Want of privity between the parties is 


§ 498. 


no obstacle to an action for money had and 
received: Id. 

A payment by the sheriff into the county 
treasury of a surplus arising from a fore- 
closure sale, made without the knowledge 
or consent of the judgment debtor, cannot 
be considered as a voluntary payment by 
the latter: Id. 

The provisions of this section requiring a 
party instituting any action or proceeding 
to pay a fee of four dollars when the cause 
is entered in the court, ete., has no applica- 
tion to the filing and entry of a transcript 
of a justice of the peace in the execution 
docket of the county clerk: State v. Gor- 
don, 8 Wash. 488. 

And a garnishment proceeding being aux- 
iliary to the principal action does not fall 
within the provision requiring the plaintiif 
to pay the clerk’s fee of four dollars for in- 
stituting an action: Kelly v. Ryan, 8 Wash. 
536. 

As the federal constitution gives Congress 
power to establish a uniform rule of natural- 
ization, the act of June 29, 1906, fixing the 
fees to be charged by all clerks of courts 
exercising jurisdiction in naturalization 
cases, applies to state courts where the state 
constitution confers such jurisdiction; and 
the fee authorized by a state statute cannot 
be collected: State ex rel. Newman v. Libby, 
47 Wash. 481. 

Laws of 1903, page 290 [repealed by 
this section], prescribing a scale of fees, 
based upon the valuation of the estate, to be 
paid to the clerk of the court upon filing the 
first papers in probate, imposes a charge in 
the nature of a property tax upon estates, 
which is void because not uniform or levied 
in proportion to value, where the fees ex- 
acted are paid into the general fund of the 
county and have no relation to the services 
rendered in the administration of the estate: 
State ex rel. Nettleton v. Case, 39 Wash. 
177. 

Failure to collect clerk’s fees does not 
affect the finality of the judgment for the 
purposes of an appeal: Chilcott v. Globe 
Nav. Co., 49 Wash. 302, 


(1609a.) Witnesses and Jurors in Criminal Cases. 


No fees shall be allowed to witnesses in criminal causes unless they shall 
have reported their attendanca at the close of each day’s session to the clerk 


in attendance thereon. 


No allowance of mileage shall be made to a juror or 


witness who has not verified his claim of mileage under oath before the clerk 


of the court on which he is in attendance. 


Cited in 14 Wash. 373. 


[L. ’95, p. 15, $5 1, 2.] 


§ 499. Salaried Officers not to Receive Fees. 
No state, county, municipal or other public officer within the state 
of Washington, who receives from the state, or from any county or munici- 
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pality therein, a fixed and stated salary as compensation for services ren- 
dered as such public officer, shall be allowed or paid any per diem for attend- 
ing or testifying on behalf of the state of Washington, or any county or 
municipality therein, at any trial or other judicial proceeding, in any state, 
county or municipal court within this state; nor shall such officer, in any 
ease, be allowed nor paid any per diem for attending or testifying in any 
state or municipal court of this state, in regard to matters and information 
that have come to his knowledge in connection with and as a result of the 
performance of his duties as a public officer as aforesaid: Provided, this 
act shall not apply when any deduction shall be made from the regular 
salary of such officer by reason of his being in attendance upon the superior 
court, but in such cases regular witness fees shall be paid; and further, that 
if a public officer be subpoenaed and required to appear or testify in judicial 
proceedings in a county other than that in which he resides, then said public 
officer shall be entitled to receive per diem and mileage as provided by stat- 
ute in other cases; and, provided further, that this act shall not apply to 
police officers when called as witnesses in the superior courts during hours 
when they are off duty as such officers. [L. 701, p. 212, $ 1; L. *03, p. 10, $ 1.] 


$ 500. (1612.) “Folio” Defined, and Matters Concerning. 

The term ‘‘folio,’’ when used as a measure for computing fees or com- 
pensation, shall be construed to mean one hundred words, counting every 
two figures necessarily used as a word. Any portion of a folio, when in the 
whole draft or paper there should not be a complete folio, and when there 
shall be an excess over the last folio exceeding a quarter, it shall be computed 
as a folio. The filing of a paper shall be construed to include the certificate 
of the same. [L. *69, p. 373, $ 5; Cd. *81, 8 2093; 1 H. C., $ 3022.) 


$ 501. (1613.) Mileage in Certain Cases. 

When any sheriff, constable, or coroner serves more than one process 
in the same cause, or on the same person, not requiring more than one jour- 
ney from his office, he shall receive mileage only for the most distant service. 


[L. ’69, p. 373, $ 16; Cd. '81, $ 2094; 1 H. C., $ 3023.] 


§ 502. (1614.) Witness Fee not Allowed to Attorney. 
No attorney in any case shall be allowed any fees as a witness in such 
case. [L. *69, p. 374, § 17; Cd. ’81, $ 2095; 1 H. C., $ 3024.] 


$ 503. (1615a.) Mileage to be Computed from Courthouse, When. 
Mileage of officers who are required to reside at the county seat shall be 
computed from the courthouse of the county, and every portion of a mile 
shall be computed as one mile. [L. ’69, p. 374, $ 19; Cd. ’81, $ 2097; 1 H. 
C., $ 3026.] 
Compare umendment of 1886, p. 156, $ 1, void for defective title, 


§ 504. (1619.) Costs of Publication to be Paid in Advance. 

When, by law, any publication is required to be made by an officer of 
any suit, process, notice, order, or other papers, the costs of such publication 
shall, if demanded, be tendered by the party procuring such publication 
before such officer shall be compelled to make publication thereof. [L. ’69, 
p. 373, $ 14; Cd. 781, $ 2092; 1 11. C., $ 3021. 
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§ 505. (1620.) Fees Payable in Advance, When. 

All fees are invariably due in advance where demanded by the officer 
required to perform any official act, and no officer shall be required to per- 
form any official act unless his fees are paid when he demands the same: 
Provided, this section shall not apply when the officer performs any official 
act for his county or the state. [L. ’69, p. 374, $ 21; Cd. ’81, $ 2099; 1 H. 
. C., $ 3028.] 


Cited in 1 Wash. 96. tion to allege that his fees were no. ten- 

Under $ 4003, infra, and this section, it is dered him, where he has made no demand 
no defense for the sheriff against an action therefor in advance of service: Haas v. 
for damages for failure to levy an execu- Gaddis, 1 Wash. 90. 


§ 506. (1621.) Officers not to Serve Until Fees are Paid—Liability After- 
wards, 

The officers mentioned in this act shall not, in any case except for the 
state or county, perform any official services unless the fees prescribed for 
such service are paid in advance, and on such payment the officer must per- 
form the services required. For every failure or refusal to perform official 
duty when the fees are tendered, the officer is liable on his official bond. [L. 
"90, p. 315, $ 39; 1 H. C., $ 3009.] 

See notes to § 4075. 
Cited in 8 Wash. 260. 


§ 507. (1622.) Fees of Witness are to be Paid in Advance, When. 
Witnesses in civil cases shall be entitled to receive upon demand their 

fees for one day’s attendance, together with mileage going to the place where 

they are required to attend, if such demand is made to the officer or person 

serving the subpoena at the time of service. [L. 69, p. 374, $ 22; Cd. 81, 

$ 2100; 1 H. C., $ 3029.] 

* See infra, $ 1215, tender of fees, 


Fees of witnesses outside of state: See Carlson Bros, & Co. v. Van de Vanter, 19 
Wash. 32; State v. Lorenz, 22 Wash. 289, 


§ 508. (1624) County to Pay Costs, When and When not. 

Each county shall be liable to pay the per diem and mileage, or other 
compensation in lieu thereof, to jurors of the county attending the district 
court; the fees of the sheriff for maintaining prisoners charged with crimes, 
and his costs in conveying them to and from the district court, as well as 
their board while there; the per diem and mileage, or such other compensa- 
tion as is allowed in lieu thereof, of the sheriff of the county, when in crim- 
inal cases he is required to attend or travel to the superior court out of the 
limits of his own county; the costs in criminal cases taken from the county to 
the district court: Provided, that none shall be so paid by the treasurer 
unless the particular items shall be approved by the judge and certified by 
the clerk under the seal of the court: And provided further, that for the 
time or travel which may be paid by the parties or United States, no payment 
from the county fund shall be allowed, and no officer, juror, or witness shall 
receive from the county double pay as a per diem for the same time, or as 
traveling expenses or mileage for the same travel, in how many different 
capacities or in however many different causes they may be summoned, noti- 
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fied, or called upon to testify or attend in. [Cf. L. *57, p. 22, $ 10; L. *63, p. 
425, $ 10; L. ’69, p. 420, $ 9; Cd. ’81, $ 2103; 1 H. C., $ 3050.] 


See supra, $ 491, costs against state or county. 

This and the next following section are for the most part incompatible with the organ- 
ization of the courts under the state constitution. There being a doubt as to what por- 
tions thereof survive, they are given as they appeared in the code of 1881. 


$ 509. (1625.) Expenses in Lieu of Mileage. 
Whenever a juror, witness, or officer is required to attend a court, or 
travel on official business out of the limits of his own county, and entitled to 
mileage, in lieu thereof he may at his option receive his actual and necessary 
traveling expenses by the usually traveled route in going to and returning 
from the place where the court is held, or where the business is discharged. 
[Cf. L. *63, p. 424, $$ 6,8; L. ’69, p. 419, § 7; Cd. ’81, $ 2109; 1 H. C., $ 3049.] 
This is only a part of Bal. Code, § 1625; see $ 4085, infra, 
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CHAPTER I. 
EXECUTIONS, 


§ 510. (5192.) Execution to Enforce Judgment. 

The party in whose favor judgment has been given or may hereafter 
be given or entered in any court of record in this state or the territory of 
Washington may have an execution issued at any time for the collection 
or enforcement of the same: Providing, that if a period of five years shall 
have elapsed without an execution being issued on such judgment, then 
execution shall not issue thereafter until such judgment shall be revived in 
the manner provided for by law. [Cf. L. ’54, p. 175, $ 242; L. *69, p. 79, 
$ 320; Cd. ’81, $ 325; L. ’88, p. 94, § 1; 2 H. C., $ 464.] 

Superseded and modified by $$ 445, 458, supra: Whitworth v. McKee, 32 Wash. 83, 


See supra, § 445, duration of judgment lien. 
See supra, § 459, revival of judgments. 


See infra, $ 513, form and contents of writ. 


Cited in 12 Wash. 518; 23 Wash. 546; 32 
Wash. 90. 

Time of issuance: See ] Remington's Di- 
gest, p. 1175, $ 19; Hewitt v. Root, 31 Wash. 
312; Dalgardno v. Barthrop, 40 Wash. 191; 
Whitworth Y. McKee, 32 Wash. 83. 

An order of sale is, in effect, merely an 
execution and may be issued at any time 
before the limitation provided in this sec- 
tion expires: Hamilton v. Carter, 12 Wash. 
510, 518. 

Nature and essentials of execution in gen- 
eral: See 1 Remington’s Digest, p. 1172, §§ 
1-3; Murray v. Meade, 5 Wash. 693; Marks 
Y. Pence, 31 Wash. 426; State ex rel. Jef- 
ferson County v. Hatch, 36 Wash. 164; 


ALIAS WRITS.—Where a judgment was 
satisfied by an execution and the money was 
held by the sheriff under a stipulation to 
abide the result of another action, the cred- 
itor is not entitled to an alias execution for 
the purpose of recovering interest on the 
sum the sheriff had been holding: Adams v. 
National Bank of Commerce, 30 Wash. 20. 

Quashing, vacating and relief against exe- 
eution: See 1 Remington’s Digest, p. 1177, 
§§ 30-33; Tacoma Nat. Bank v. Sprague, 
33 Wash. 285; Sturgiss v. Dart, 23 Wash. 
244; Otis Bros. & Co. v. Nash, 26 Wash. 39; 
Hewitt v. Root, 31 Wash. 312; Phelan v. 
Smith, 22 Wash. 397; Grant v. Cole, 23 
Wash, 542; Noerdlinger v. Huff, 31 Wash. 


Grant v. Cole, 23 Wash, 542, 360. 


§ 511. (5193.) Four Kinds of Executions. 

There shall be four kinds of execution: One against the property of 
the judgment debtor; another against his person; the third for the delivery 
of the possession of real or personal property, or such delivery with damages 
for withholding the same; and the fourth, commanding the enforcement 
of or obedience to any special order of the court. And in all cases there 
shall be an order to collect the costs. [L. 754, p. 176, $ 245; Cd. ’81, $ 327; 
2 H. C., $ 465.] 


See infra, $ 513, form and contents of writ. 
See infra, § 516, execution against the person. 
Sce infra, $ 518, property subject to execution, 


Cited in 22 Wash. 309. 


§ 512. (5194.) Enforcement in Particular Cases. 

When a judgment requires the payment of money, or the delivery of 
real or personal property, the same may be enforced in those respects by 
execution, as provided in this chapter. When it requires the performance 
of any other act, a certified copy of the judgment may be served on the 
party against whom it is given, or the person or officer who is required 
thereby, or by law, to obey the same, and a writ shall be issued commanding 
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him to obey or enforce the same. If he refuses, he may be punished by the 
court as for a contempt. [L. ’54, p. 176, $ 244; Cd. ’81, $ 326; 2 H. C., 
§ 466.] 


See infra, § 578 et seq., service of writ. 


8 513. (5195.) Form and Contents of Writ. 

The writ of execution shall be issued in the name of the state of Wash- 
ington, sealed with the seal of the court, and subscribed by the clerk, and shall 
be directed to the sheriff of the county in which the property is situated, or 
coroner when the sheriff is a party or interested, and shall intelligibly refer 
to the judgment, stating the court, the county where judgment was rendered, 
the names of the parties, the amount of the judgment if it be for money, and 
the amount actually due thereon, and shall require substantially as follows :— 

1. If it be against the property of the judgment debtor, it shall require the 
sheriff to satisfy the judgment, with interest, out of the personal property 
of the debtor, and if sufficient personal property cannot be found, out of his 
real property upon which the Judgment is a lien; 

2. If it be against real or personal property in the hands of personal rep- 
resentatives, heirs, devisees, legatees, tenants of real property, or trustees, 
it shall require the sheriff to satisfy the judgment, with interest, out of 
such property; 

3. If it be against the person of the judgment debtor, it shall require the 
sheriff to arrest such debtor, and commit him to the jail of the county un- 
til he shall pay the judgment, with interest, or be discharged according to 
law; | 

4. If it be for the delivery of the possession of real or personal property, 
it shall require the sheriff to deliver the possession of the same, particularly 
describing it, to the party entitled thereto, and may, at the same time, require 
the sheriff to satisfy any charges, damages, or rents and profits recovered 
by the same judgment, out of the personal property of the party against 
whom it was rendered, and the value of the property for which the judgment 
was recovered, shall be specified therein. If a delivery thereof cannot be 
had, and if sufficient personal property cannot be found, then out of his 
real property. When it is to enforce obedience to any special order, it shall 
particularly command what is required to be done or to be omitted. When 
the nature of the case shall require it, the execution may embrace one or 
more of the requirements above mentioned. And in all cases the execution 
shall require the collection of all interest, costs, and increased costs thereon. 
(Cf. L. ’54, p. 176, $ 246; L. ’69, p. 81, $ 324; Cd. 81, $ 328; 2 H. C., $ 467.] 

See infra, § 516, execution against the person, 

See infra, § 578 et seq., service of writ. 

See infra, § 611, kinds of executions. 

Process must run in the name of the state of Washington: Const., Art. IV, § 27. 


Cited in 12 Wash. 517; 24 Wash. 707; 26 As to cure of defects in form of writ by 


we Pe ‚46 a... R er confirmation of sale, see Pederson v. Lease, 
i Ss € S .. 


writ, see 1 Remington’s Digest, p. 1175, $$ 
16-22. 
§ 514. (5196.) To What County Execution may Issue. 

The party in whose favor Judgment has been rendered, entered, or given 
in any court of record in this state for the recovery of money, or against 
the property of a judgment debtor, may have execution issued thereon for 
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the collection or enforcement of such judgment to the sheriff of any county 
in this state: Provided, that when a judgment requires the delivery of real 
or personal property execution shall be issued to the sheriff of the county 
where the property, or some part thereof, is situated. (Cf. L. ’54, p. 177, 
$ 247; Cd. ’81, $ 329; L. ’88, p. 95, $ 2; 2 H. C., $ 468.] 


An execution cannot be issued by the 
superior court of one county upon a tran- 
script of a judgment entered in another 


county, and a sale on such an execution is 
void: Humphries v. Sorenson, 33 Wash. 563; 
Murray v. Briggs, 29 Wash. 245, 


$ 515. (5197.) Sheriff’s Duty on Receiving Execution. 

The sheriff shall indorse upon the writ of execution the time when he 
received the same, and such execution shall be returnable within sixty days 
after its date to the clerk who issued the same. And no sheriff shall retain 
any moneys collected on execution more than twenty days before paying 
the same to the clerk of the court who issues the writ, under penalty of 
twenty per cent on the amount collected, to be paid by the sheriff, the one- 
half to the party to whom the judgment is payable, and the other half to 
the county commissioners of the county wherein the action was brought, 
for the use of the school fund of said county. And the clerk shall, imme- 
diately after the receipt of any moneys collected on any judgment, notify 
the party to whom the same is payable, and pay over the amount to the said 
party on demand. On failure to so notify and pay over, without reasonable 
cause shown for delay, the clerk shall forfeit and pay the same penalty to the 
same parties as is above prescribed for the sheriff. ([Cf. L. ’54, p. 177, $ 248; 
L. 69, p. 83, $ 226; Cd. ’81, $ 330; 2 H. C., $ 469.] | 

See infra, § 578 et seq., service of writ. 

See infra, § 590, return and entry for confirmation. 

Cited in 3 Wash. 704; 12 Wash, 517; 21 
Wash. 275; 26 Wash. 76. 

Proceeds, return, payment, satisfaction 


set aside the judgment: Johnson v. Greg- 
ory, 4 Wash. 109. 
The law requires the sheriff to pay to the 


and discharge: See 1 Remington’s Digest, 
pp. 1187, 1188, §§ 78-88. 

Money collected by the sheriff on execu- 
tion sale, and paid in to the clerk of the 
court, 1s in the clerk’s custody to be paid 
by him to the proper party: State v. Supe- 
rior Court, 3 Wash. 702. 

Where an execution sale has been had on 
a judgment by default, obtained under a 
false return of summons of the sheriff, the 
return may be assailed in a proceeding to 


§ 516. 


clerk of the court the moneys collected on 
execution; and he cannot receive moneys 
on an exccution in one case and pay it out 
in satisfaction of a judgment in another: 
Hamilton v. Carter, 12 Wash. 510, 517. 

As to time for making return, its form 
and requisites, see State ex rel. Commercial 
Inv. Co. v. Hartman, 26 Wash. 524; Whit- 
worth v. McKee, 32 Wash. 83. 

As to payment, satisfaction and discharge, 
see Adams v. Bank, 30 Wash. 20; Murray 
v. Meade, 5 Wash. 693. 


(5198.) Execution Against the Person. 


If the action be one in which the defendant may be arrested as provided 


by law, an execution against the person of the judgment debtor may be issued 

to any county in the state: Provided, that the sheriff shall not arrest the 

defendant if he shall deliver to him the property subject to levy, sufficient to 

satisfy said judgment. [L. *54, p. 177, $ 249; Cd. 81, $ 331; 2 H. C., $ 470.] 
See Const., Art. I, § 17, absconding debtor. 


See infra, § 748, arrest and bail. 
See supra, $$ 511,513, form of execution against the person. 


As to execution against the person, see 
1 Remington’s Digest, p. 1191, §§ 107-110. 
ARREST OF DEBTOR.—There shall be 
Rem. Wash. Code, Vol. I.—23 


no imprisonment for debt, except in cases 
of absconding debtor: See Const., Art. I, 
$ 17, 
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(5199.) Imprisonment of Defendant upon Execution. 


A person arrested on execution shall be imprisoned within the jail, 
or the liberties thereof, and kept at his own expense until satisfaction of the 
execution or his legal discharge; but the plaintiff shall be liable to the sheriff, 
in the first instance, for such expense as in other cases of arrest in the same 


manner and to the same extent as therein prescribed. 


Cd. ’81, $ 332; 2 H. C., $ 471.] 
§ 518. 


[L. ’54, p. 177, $ 250; 


(5200.) What Property Subject to Execution. 


All property, real and personal, of the judgment debtor, not exempt by 


law, shall be liable to execution. [L. ” 


H. C., $ 479.] 


54, p. 117, $ 201; Ca. "81, $ 333; 2 


See infra, § 528 et seq., provisions relating to exemptions. 


Cited in 15 Wash. 489; 31 Wash. 457. 


Property subject to execution: See 1 


Remington’s Digest, p. 1173, §§ 4-15. 


The provisions of this section include 
equitable as well as legal interests: Cal- 
houn v. Leary, 6 Wash. 17. 


Under this section a set of abstract books 
are subject to sale on execution: Wash. 
Bank v. Fidelity ete. Co., 15 Wash. 487; see 
Booth & Hanford ete. Co. v. Phelps, 8 
Wash. 549. 


As to interests in public lands: Phoenix 
Min. Co. v. Scott, 20 Wash. 48; Reilley v. 
Anderson, 33 Wash. 58, 


As to crops, see Tipton v. Martzell, 21 
Wash, 273. 


Corporate stock: See Hardin v. White 
Swan Min. & Mill. Co., 26 Wash. 583; Daniel 
v. Gold Hill Min. Co., 28 Wash. 411. 

Mortguged or encumbered property: See 
Sayward v. Nunan, 6 Wash. 87; Voorhiesv. 
Hennessy, 7 Wash, 243. As to an estate in 
expectancy, see Mears v. Lamona, 17 Wash. 
148. 

Property in custody of agent or deposi- 
tary: See Sires v. Newton, 1 W. T. 356; 
Wash. Nat. Bank v. Mover, 22 Wash. 622. 

Materials of contractor: See Potvin v. 
Wickersham, 15 Wash. 646. 

Property in custody of the law: See Eid- 
son v. Woolery, 10 Wash. 225; Conover v. 
Hull, 10 Wash, 673. 

Joint or several propertv: See Graden v. 
Turner, 15 Wash. 516; Skavdale v. Moyer, 


21 Wash. 10. 


§ 519. (5201.) Execution in Name of Assignee, Executor, etc. 

In all cases in which a judgment has been recovered in any of the courts 
of this state, which shall have been assigned to any person, execution may 
issue in the name of the assignee, upon the assignment being recorded in the 
execution docket by the clerk of the court in which the judgment is re- 
covered; and in all cases in which a judgment has been recovered in any such 
court, and the person in whose name execution might have issued dies, execu- 
tion may issue in the name of the executor, administrator, or legal repre- 
sentative of such deceased person upon the letters testamentary or of 
administration, or other sufficient proof, being filed in said cause and min- 
uted upon said execution docket by the clerk of the court in which said 
judgment is entered, and upon an order of said court, or the judge thereof, 
which may be made on an ex parte application, and the provisions of this 
section shall extend to all Judgments heretofore recovered, as well as to 
those hereafter to be recovered, and to cases of persons now deceased, as 
well as to those who may hereafter die. [L. ’69, p. 84, $ 330; Cd. ’81, $-334; 
L. 86, p. 75, $ 1; 2 H. C., $ 472.] 


§ 520. (5202.) Franchises Liable to Sale Under Execution or Foreclosure. 

All franchises of every kind and nature heretofore or hereafter granted, 
shall be subject to sale upon execution, and upon order of sale issued upon 
foreclosure of mortgage, in the same manner as any other personal property 
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may be sold upon execution or upon order of sale under foreclosure of mort- 


gage, except as hereinafter provided. 


Cited in 21 Wash. 54; 22 Wash. 490. 

A “news contract” which passes under the 
name of “franchises” in the newspaper 
trade is not a franchise within the meaning 
of this section: Lawrence v. Times Printing 
Co., 22 Wash. 482, 

An execution sale of “franchises” under a 
foreclosure of a mortgage on a newspaper, 


[L. ’97, p. 96, $ 1.] 

its plant, franchises, circulation and good- 
will, describes no property as a franchise 
with sufficient particularity to be identified, 
and hence passes no title to any rights which 
existed under a contract between the mort- 
gagor and the Associated Press for news 
service: Lawrence v. Times Printing Co., 22 
Wash, 482, 


$ 521. (5203.) Manner of Levy and Sale of Franchises. 

The levy of such execution or order of sale shall be made by filing in the 
office of the auditor of the county in which the franchise was granted, a copy 
of the same, together with a notice in writing that under such execution 
or order of sale the officer levying the same has levied upon the franchise to 
be sold, specifying the time and place of sale, the name of the owner of the 
franchise, the amount of the claim or judgment for the satisfaction of which 
the franchise is to'be sold, and the name of the plaintiff in the action in which 
the decree of foreclosure or judgment is entered; and by serving a copy of 
such execution or order of sale and notice, upon the judgment debtor, or his 
attorney of record, if any, in the action in which judgment was rendered, 
twenty days prior to date of sale. Notice may be served upon a defendant 
in the same manner that summons is served in civil actions. The sale of 
any franchise under execution or order of sale upon foreclosure must be 
made at the front door of the courthouse in the county in which the franchise 
was granted, not less than twenty days after the levy of the execution or 
order of sale and the giving of the notice as in this act provided. [L. ’97, 


CHAPTER IL 
THE STAY OF EXECUTIONS. 


§ 522. (5204.) Stay, in What Cases Allowed. 
Stay of execution shall be allowed on Judgments rendered in the supreme 

court and superior courts as follows :— 

In the supreme court,— 

1. On all sums under five hundred dollars, thirty days; 

2. On all sums over five and under fifteen hundred dollars, sixty days; 

3. On all sums over fifteen hundred dollars, ninety days. 

On judgments rendered in the superior court, — 

1. On all sums under three hundred dollars, two months; 

2. On all sums over three hundred and under one thousand dollars, five 
months; 

3. On all sums over one thousand dollars, six months. 
$ 1; L. *60, p. 328, $ 1; Cd. *81, $ 335; 2 H. C., $ 473.] 


Sce infra, $ 728, release of errors on stay of proceedings. 
See infra, $ 737, injunction to stay proceedings—damages. 


$ 523. (5205.) Bond Required for Stay. 

Before any execution shall be stayed under the provisions of this chapter, 
the defendant shall give bond to the opposite party in double the amount of 
the Judgment and costs, with surety. to the satisfaction of the clerk, condi- 
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tioned to pay said judgment, interest, costs, and increased costs at the ex- 
piration of the period of said stay. [L. ’54, p. 378, $ 2; Cd. ’81, $ 336; 2 
H. C., $ 474.] 

See infra, $ 1722, stay bond on appeal. 


Cited in 50 Wash, 40, 41. proper showing may stay proceedings: 
To prevent injustice or surprise in case of Washington Mill Co. v. Kinnear, 1 W. T. 99. 
a false return of a sheriff the court on a 


§ 524. (5206.) Judgment may be Entered Against Sureties. 

If the judgment is not satisfied at any time after the expiration of the 
period for which execution has been stayed, the plaintiff may, upon motion 
supported by an affidavit that such judgment, or any part thereof, is unpaid, 
and stating how much still remains due thereon, have judgment against the 
sureties upon said bond for the balance remaining due, and have an execution 
therefor, upon which no stay shall be allowed. [L. '54, p. 378, $ 3; Cd. ’81, 
$ 337; 2 H. C., $ 475.] 

Cited in 50 Wash. 41. 


$ 525. (5207.) Qualification and Justification of Sureties, 

The sureties upon a bond for stay of execution shall possess the same 
qualifications and justify in the same manner as bail upon arrest in civil 
actions. [L. ’54, p. 378, $ 4; Cd. ’81, $ 338; 2 H. C., $ 476.] 


See infra, § 748 et seq., arrest and bail. 


§ 526. (5208.) Stay for Part of Period. 

When execution has not been stayed, and execution issues before the 
time has elapsed for which it might have been stayed, as is herein provided, 
the defendant may have stay for the balance of the time upon giving the 
proper bond and surety, which bond and surety shall be approved by and 
justified before the sheriff. . [L. ’54, p. 378, $ 5; Cd. ’81, $ 339; 2 H. C., 
$ 477.] 


§ 527. (5209.) Bond Lodged with Clerk. 

Bonds required by this chapter shall, when taken, be lodged with the 
elerk of the court where the judgment was rendered and placed on file in his 
office. [L. ’d4, p. 378, $ 6; Cd. ’81, $ 340; 2 H. C., $ 478.] 


CHAPTER ITI. 
HOMESTEADS AND EXEMPTIONS, 


§ 528. (5214.) Homestead, of What Consists. 

The homestead consists of the dwelling-house, in which the claimant 
resides, and the land on which the same is situated, selected as in this chapter 
provided. [L. ’95. p. 109, $ 1.] 


See Const., Art. XIX, $ 1. 

See notes to $ 5918. 

See supra, 8 445, and notes, judgment lien. 

See infra, $5 585,556, abandonment of homestead, 

See infra, § 552, value of homestead. 

See infra, § 558, seleetion of homestead. 

See infra, $8 585, 1465, probate homestead. 

See infra, §§ 1102,1103, exemptions in assignments for benefit of creditors. 

For former laws on this subject see: L. "54, p. 178; L.’61, pp. 42, 52; L. '69, p. 85; Cd.'81, 
§§ 341-345; 2 H. C., $5 450-4090, 
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Cited in 16 Wash. 377; 17 Wash. 435; 
25 Wash. 5; 30 Wash. 40, 54, 313; 32 
Wash. 83, 98; 41 Wash. 460, 461, 464, 465; 
46 Wash. 577; 48 Wash. 377. 


As to nature, acquisition, and extent of 
homestead: See 1 Remington’s Digest, p. 
1371, §§ 1-13. 

There was no way pointed out by the 
Code of 1881 by which a homestead could 
be identified or claimed: Parsons v. Pear- 
son, 9 Wash. 48, 50; but under the pro- 
visions of § 346 of Laws 1877, the home- 
stead claimant was required to cause the 
word “homestead” to be entered on the 
margin of the record; this provision, how- 
ever, was repealed by the Code of 1881: 
Philbrick v. Andrews, 8 Wash. 7. 


As to necessity of occupancy, see Phil- 
brick v. Andrews, 8 Wash. 7; Anderson 
v. Stadlmann, 17 Wash. 433; In re Feas’ 
Estate, 30 Wash. 51; Lewis v. Mauerman, 
35 Wash. 136. 


The mere occupancy by the judgment 
debtor and his family of certain lands as 
a homestead is a sufficient selection there- 
of under the provisions of § 481 of 2 Hill’s 
Code: Philbrick v. Andrews, supra; and 
the obtaining of a general judgment lien 
does not cut off a subsequent selection 
thereof at any time before sale, to satisfy 
the judgment: McMillan v. Mau, 1 Wash. 
26; Wiss v. Stewart, 16 Wash. 376; In 
re Feas’ Estate, 30 Wash. 51; Ross v. 
Howard, 25 Wash. 1; Anderson v. Stadl- 
mann, 17 Wash. 433. 


HOMESTEADS AND EXEMPTIONS, 


$$ 529, 530 


As to levy of attachment or execution, 
see 1 Remington's Digest, p. 1376, $ 341. 

Under former laws the sale of a home- 
stead under execution worth less than $1,000 
was void, and the title was not disturbed: 
Asher v. Sekofsky, 10 Wash. 379, 382; 
Philbrick v. Andrews, 8 Wash. 7. 

A sheriff’s deed based upon an execution 
sale of a lot of land is void, under the 
homestead law, where it appears that the 
lot was the only real property of the exe- 
cution defendant in the state, and that they 
occupied it as a family residence, and that 
it was worth less than $1,000; that they 
claimed it as exempt, and took every means 
to prevent the sale by notifying the sheriff, 
warning purchasers, and protesting against 
confirmation: Asher v. Sekofsky, 10 Wash. 
379. 

A sale of homestcad under general execu 
tion is absolutely void: Sce Whitworth v. 
McKee, 32 Wash. 83. 

Mortgage or other encumbrance as waiver 
of right: See 1 Remington’s Digest, p. 1376, 

31. 
$ Article XIX of the Constitution, provid- 
ing that the legislature shall by law protect 
a certain portion of the homestead from 
forced sale, does not apply when the home- 
stead has been voluntarily encumbered: 
Oregon Mortgage Co. v. Hesner, 14 Wash. 
515; affirmed in Stone v. So Relle, 14 Wash. 
704. See, also, Wiss v. Stewart, 16 Wash. 
376; Boss v. Howard, 25 Wash. 1. 

Estoppel to claim homestead: See Traders’ 
Nat. Bank of Spokane v. Schorr, 20 Wash. 1. 


§ 529. Exemption of Homestead—Time for Selection. 
There shall be also exempt from execution and attachment to every 


householder, being the head of a family, a homestead not exceeding in value 
the sum of one thousand dollars, while occupied as such by the owner 
thereof, or his or her family. Said homestead may consist of a house and lot 
or lots in any city, or of a farm consisting of any number of acres, so that 
the value of the same shall not exceed the aforesaid sum of one thousand dol- 
lars. Such homestead may be selected at any time before sale. [Cd. ’81, 
$ 342; 2 H. C., $ 481.] 


This section, except the last sentence, seems to be superseded 
See infra, $552, homestead of the value of $2,000 exempt. 
See notes to preceding section. 


Wash. 376; In re Feas’ Estate, 30 Wash. 


51; Ross v. Howard, 25 Wash. 1; Ander- 
son v. Stadlmann, 17 Wash. 433, 


The provision in this section as to the 
time for selection was not superseded by 
subsequent laws: Wiss v. Stewart, 16 


§ 530. (5215.) From What may be Selected. 

If the elaimant be married the homestead may be selected from the 
community property, or the separate property of the husband, or, with the 
consent of the wife, from her separate property. When the claimant is not 
married, but is the head of a family within the meaning of section 553 the 
homestead may be selected from any of his or her property. [L. ’95, p. 109, 
$ 2.] 
nn 1404 of 1 Hill’s Code was rendered obsolete by this section and $$ 531 and 553 
ınITa, 
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§§ 531-534 


As to rights of surviving husband, wife, 
children or heirs, see 1 Remington’s Digest, 
p. 1374, §§ 21-27. 

The surviving wife is entitled to the home- 
stead, even though it was the separate prop- 
erty of the husband: Anderson v. Stadlmann, 
17 Wash. 433. 

But not where the husband has deeded his 
property to another: In re Ever's Estate, 7 
Wash. 291. See Boggan v. Ried, 1 Wash. 
515. 

The interest of a surviving husband in 
community realty claimed as a homestead 


$ 531. (5216.) 


THE ENFORCEMENT OF JUDGMENTS. 


[| TrrieE IV 


during the life of the community is not 
exempt from the lien of a mortgage exe- 
cuted by him purporting to cover the whole 
of the realty: Wortman v. Vorhies, 14 Wash. 
152. 

After the death of the wife the husband 
may select a homestead from the community 
property: See In re Feas’ Estate, 30 Wash. 
51 


But a minor child cannot as against the 
other heirs of the community: See Stewin v. 
Thrift, 30 Wash. 36, 


When Selected from Wife’s Separate Estate. 


The homestead cannot be selected from the separate property of the wife 
without her consent, shown by her making the declaration of homestead. 


[L. ’95, p. 109, $ 3.] 


See notes to last section. 
See supra, note to $ 528, 


§ 532. 


(5217.) Exempt from Forced Sale. 


The homestead is exempt from execution or forced sale, except as in this 


chapter provided. [L. ’95, p. 109, 


See supra, note to § 528. 


§ 4.] 


The exception “as in this chapter provided” is stated in § 537, infra. 


See 1 Remington’s Digest, p. 1376, § 34; 
Philbrick v. Andrews, 8 Wash. 7; Traders’ 


§ 533. 


National Bank v. Schorr, 20 Wash. 1; 
Whitworth v. McKee, 32 Wash. 83. 


(5218.*) When Homestead Subject to Execution. 


The homestead is subject to execution or forced sale in satisfaction of 
judgments obtained: 1. On debts secured by mechanic’s, laborer’s, material- 


men’s or vendor’s liens upon the premises. 


2. On debts secured by mort- 


gages on the premises executed and acknowledged by the husband and wife 


or by any unmarried claimant. 
See notes to § 528. 


As to liabilities enforceable against home- 
stead, sce 1 Remington's Digest, p. 1373, $$ 
14-18, 

A mechanic's lien may be claimed for the 
erection of a dwelling-house, although the 
premises are at the time intended to be 
claimed as a homestead: Parsons v. Pearson, 
9 Wash. 48. 

A mortgagee, proceeding at law to en- 
force a delicieney Judgment, by a sale of the 


§ 534. (5219.) 


[L. 95, p. 110, $ 5; L. ’09, p. 71, $ 1.] 


homestead, is estopped from claiming an 
equitable lien on the homestead by reason of 
its purchase with the proceeds of waste com- 
mitted upon the mortgaged premises: Iard- 
ing v. Atlantic Trust Co., 26 Wash. 536. 
A mortgage need not expressly mention 


the homestead: See Brown v. Elwell, 17 
Wash. 442, 


How Conveyed or Encumbered. 


The homestead of a married person cannot be conveved or encumbered 
unless the instrument by which it Is conveved or encumbered is executed and 


acknowledged by both husband and wife. [L. 


Cited in 44 Wash. 168, 
A 

As to joinder of husband and wife in 
mortgaging homestead, see 1 Remington’s 
Digest, p. 1374, § 20. 

A mortgage by the hushand alone of his 
separate property in whieh the wife has a 
right to claim a homestead exemption is 


169; 50 Wash. 


'95, p. 110, $ 6.] 


void as to her: 
Wash. 433. 

When husband has power of attorney from 
wife, authorizing him to mortgage all their 
real estate, he can make a valid mortgage 
of their homestead, without her joining: 
Oregon Mortgage Co. v. Hoshner, 14 Wash. 
515. 


Anderson v. Stadlmann, 17 
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A homestead claimant may mortgage the 
homestead after final proof, before the is- 
suance of a patent: Rogers v. Minneapolis 


Threshing Machine Co., 48 Wash. 19, 


§ 535. (5220.) How Abandoned. 


HOMESTEADS AND EXEMPTIONS. 


88 535-540 


This section does not apply to home- 
steads under the federal land laws: Ritz- 
ville Hardware Co. v. Bennington, 50 
Wash, 111. 


A homestead can be abandoned only by a declaration of abandonment, 
or a grant thereof, executed and acknowledged,— 
1. By the husband and wife if the claimant is married; 
2. By the claimant, if unmarried. [L. 795, p. 110, $ 7.] 


See infra, § 571, and notes, waiver. 


Cited in 30 Wash. 56; 35 Wash. 159; 44 
Wash. 168. 

As to abandonment or waiver of home- 
stead, see 1 Remington’s Digest, p. 1375, $$ 
28-31; In re Feas’ Estate, 30 Wash. 51; 
Asher v. Sekofsky, 10 Wash. 379; Anderson 
v. Stademann, 17 Wash, 433; Smith v. 
Ferry, 43 Wash. 460. 


§ 536. 


A widow is not deprived of her home- 
stead rights by the fact that she was driven 
therefrom by her husband without cause and 
not permitted to return, where she never 
evinced any intention of abandoning the 
same, and the property constituted the home 
of the husband at the time of his death: In 
re Murphy’s Estate, 46 Wash. 574, 


(5221.) Declaration, When Effectual. 


A declaration of abandonment is effectual only from the time it is filed 
in the office in which the homestead was recorded. [L. ’95, p. 110, § 8.] 
See note to $ 528, 


§ 537. (5222.) Proceedings on Execution Against Homestead. 

When the execution for the enforcement of a judgment obtained in a 
case not within the classes enumerated in section 533 is levied upon the 
homestead, the judgment creditor may apply to the superior court of the 
county in which the homestead is situated for the appointment of persons 
to appraise the value thereof. [L. *95, p. 110, $ 9.] 


See note to $ 528. 
See infra, $ 552, value of homestead, 


Cited in 44 Wash. 169, 


§ 538. (5223.) Verified Petition. 
The application must be made upon verified petition, showing,— 
1. The fact that an execution has been levied upon the homestead; 
2. The name of the claimant; 
3. That the value of the homestead exceeds the amount of the homestead 
exemption. [L. 795, p. 110, $ 10.] 
See note to § 528. 


§ 539. (5224.) Petition, Where Filed. 
The petition must be filed with the clerk of the superior court. [L. *95 
p. 110, § 11.] 
See note to § 528. 


§ 540. (5225.) Notice. 

A copy of the petition, with a notice of the time and place of hearing, 
must be served upon the claimant at least ten days before the hearing. [L. 
"95, p. 110, $ 12.] 

See note te § 528. 
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§ 541. 
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(5226.) Hearing and Appointment of Appraisers. 


At the hearing the judge may, upon the proof of the service of a copy of 
the petition and notice and of the facts stated in the petition, appoint three 
disinterested resident freeholders of the county to appraise the value of the 


homestead. [L. ’95, p. 110, $ 13.] 
See note to $ 528. 


The statute authorizing the setting aside 
of a homestead to a widow by the probate 
court from the community real property 


§ 542. 


(5227.) Oath of Appraisers. 


does not require the appointment of ap- 
praisers to determine the value: Smith v. 
Ferry, 43 Wash. 460. 


The persons appointed, before entering upon the performance of their 


duties, must take an oath to faithfully perform the same, 


§ 14] 
See note to § 528. 
§ 543. (5228.) View of Premises. 


[L. ’95, p. 111, 


They must view the premises and appraise the value thereof, and if the 
appraised value exceeds the homestead exemption, they must determine 


whether the land claimed can be divided without material injury. 


p. 111, § 15.] 
See note to § 528. 


§ 544. 


(5229.) Report of Appraisers. 


[L. *95, 


Within fifteen days after their appointment they must make to the court 
a report in writing, which report must show the appraised value and their 


determination upon the matter of a division of the land claimed. 


p. 111, § 16.] 
See note to § 528. 


Four lots in one tract may be set aside 
to a widow as a homestead, although there 


are two houses thereon, one under lease,’ 


where the whole tract was purchased for a 
home, was less than $1,000 in value, and the 


[L. ’95, 


evidence as to the value of the buildings is 
not clear, one appearing to be a mere shack: 
In re Murphy’s Estate, 46 Wash. 574. See 
Waldron v. Kineth, 41 Wash. 459; Lewis 
v. Mauerman, 35 Wash. 156, 


§ 545. (5230.) Division of Property, When. 
If, from the report. it appears to the court that the land claimed can be 


divided without material injury the court must, by an order, direct the 

appraisers to set off to the claimant so much of the land including the resi- 

dence, as will amount in value to the homestead exemption, and the execution 

may be enforced against the remainder of the land. [L. ’95, p. 111, § 17.] 
See note to § 528. 


§ 546. (5231.) Sale, When. 
If, from the report, it appears to the court that the land claimed exceeds 
in value the amount of the homestead exemption and that it cannot be di- 
vided, the court must make an order directing its sale under the execution. 
[L. ’95, p. 111, § 18.] 
See note to § 528. 


Where the law respecting the sale of home- 
steads was not complied with and no exemp- 
tion at all allowed, an execution sale of 
premises that have been duly selected as a 
bomestead cannot be sustained on the theory 
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that since the judgment was obtained the 
exemption for a homestead was increased 
from $1,000 to $2,000, and premises were 
worth more than $1,000: Lewis v. Mauer- 
man, 39 Wash. 156. 


Cuap. 111] HOMESTEADS AND EXEMPTIONS. $$ 547-553 


A wife may maintain an action in her own 
name to restrain the sale of the community 
realty in which she and her husband claim 


§ 547. (5232.) Bids. 
At such sale no bid must be received unless it exceeds the amount of 
the homestead exemption. [L. ’95, p. 111, § 19.] 
See note to $ 528. 


§ 548. (5233.) Application of Proceeds. 

If the sale is made, the proceeds thereof, to the amount of the homestead 
exemption, must be paid to the claimant and the balance applied to the 
satisfaction of the execution. [L. ’95, p. 111, $ 20.] 

Sce note to $ 528. 


§ 549. (5234.) Money from Sale Protected. 

The money paid to the claimant is entitled to the same protection against 
legal process and the voluntary disposition of the husband which the law 
gives to the homestead. [L. ’95, p. 111, $ 21.] 


See infra, $ 566, proceeds of homestead exempt. 
See note to $ 528. 


§ 550. (5235.) Compensation of Appraisers. 
The compensation of the appraisers shall be two dollars per day each. 
[L. *95, p. 111, $ 22.] . 
See note to § 528. 


§ 551. (5236.) Costs. 

The execution creditor must pay the costs of these proceedings in the 
first instance; but in the case provided for in sections 545 and 546 the 
amount so paid must be added as costs on execution, and collected accord- 
ingly. [L. ’95, p. 111, $ 23.] 

See note to § 528. 


§ 552. (5237.) Selection and Value of Homestead. 

Homesteads may be selected and claimed in lands and tenements with 
the improvements thereon, not exceeding in value the sum of two thousand 
dollars. The premises thus included in the homestead must be actualiy 
intended and used for a home for the claimants, and shall not be devoted 
exclusively to any other purposes. [L. *95, p. 112, $ 24.] 


See supra, $ 529, may,be selected at any time before sale. 


the right of homestead: Ross v. Howard, 25 
Wash, 1. 


Cited in 30 Wash. 38. 


Time for selection: Sce 1 Remington’s 
Digest, p. 1372, $ 9; McMillan v. Mau, 1 
Wash. 26; Wiss v. Stewart, 16 Wash. 376; 
In re Feas’ Estate, 30 Wash. 51; Ross v. 
Howard, 25 Wash. 1; Anderson v. Stadl- 
mann, 17 Wash. 433. 


§ 553. 


The widow is entitled to claim a home- 
stead in community land purchased for that 
purpose and occupied as a home by the de- 
ceased at the time of his death, although not 
previously selected as a homestead: In re 
Murphy’s Estate, 46 Wash. 574, 


(5238.) Head of a Family Defined. 


The phrase ‘‘head of the family,’’ as used in this chapter, includes within 


its meaning, — 


1. The husband or wife, when the claimant is a married person; 
2. Every person who has residing on the premises with him or her, and 
under his or her care and maintenance, either, — 
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1. IIis or her minor child or the minor child of his or her deceased wife 
or husband; 

2. A minor brother or sister or the minor child of a deceased brother or 
sister ; 

3. A father, mother, grandmother or grandfather; 

4. The father, mother, grandfather or grandmother of deceased husband 
or wife; 

5. An unmarried sister, or any other of the relatives mentioned in this 
section who has attained the age of majority, and are unable to take care of 
or support themselves. [L. ’95, p. 112, § 25.] 

See infra, § 565, householder defined. 


§ 554. (5239.) Alienation in Case of Insanity. 

In case of a homestead, if either the husband or wife shall become hope- 
lessly insane, upon application of the husband or wife not insane to the 
superior court of the county in which the homestead is situated, and upon 
due proof of such insanity, the court may make an order permitting the hus- 
band or wife not insane to sell and convey or mortgage such homestead. [L. 
"95, p. 112, $ 26.] 

Cited in 45 Wash. 23. insane wife, under authority of the probate 
ooo to the taking effect of this section court, was void, 2 Hill's Code, § 483, pro- 
a SE re on viding that no mortgage of the homestead 

shall be valid unless joined in by the wife: 


husband or wife, and a mortgage by a hus- 
. band, for himself and as guardian for his Curry v. Wilson, 45 Wash. 19. - 


§ 555. (5240.) Notice of Application. 

Notice of the application for such order shall be given by publieation of 
the same in a newspaper published in the county in which such homestead is 
situated, if there be a newspaper published therein, once each week for three 
successive weeks prior to the hearing of such application, and a copy of such 
notice shall be served upon the nearest male relative of such insane husband 
or wife, resident in this state, at least three weeks prior to such application, 
and in case there be no such male relative known to the applicant, a copy of 
such notice shall be served upon the prosecuting attorney of the county in 
Which such homestead is situated; and it is hereby made the duty of such 
prosecuting attorney, upon being served with a copy of such notice, to appear 
in court and see that such application is made in good faith, and that the 
proceedings therein are fairly conducted. [L. 795, p. 112, $ 27.] 


§ 556. (5241.) Petition. 

Thirty days before the hearing of any application under the provisions 
of this chapter, the applicant shall present and file in the court in which such 
application is to be heard a petition for the order mentioned, subscribed and 
sworn to by the applicant, setting forth the name and age of the insane hus- 
band or wife; a description of the premises constituting the homestead; the 
value of the same; the county in which it is situated; and such facts in 
addition to that of the insanity of the husband or wife relating to the circum- 
stances and necessities of the applicant and his or her family as he or she 
may rely upon in support of the petition, [L. ’95, p. 113, $ 28.] 
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§ 557. (5242.) Order and Effect. 

If the court shall make the order provided for in section 554, the same 
shall be entered upon the minutes of the court, and thereafter any sale, 
conveyance [or] mortgage made in pursuance of such order shall be as valid 
and effectual as if the property affected thereby was the absolute property 
of the person making such sale, conveyance or mortgage in fee simple. [L. 
"95, p. 113, $ 29.] 


§ 558. (5243.) Mode of Selection. 

In order to select a homestead the husband or other head of a family, 
or in case the husband has not made such selection, the wife must execute 
and acknowledge. in the same manner as a grant of real property is acknowl- 
edged, a declaration of homestead, and file the same for record. [L. *95, p. 
113, $ 30.] 

See supra, $ 529, may be selected at any time before sale, 
Cited in 30 Wash. 38. 


$ 559. (5244.) Declaration, What to Contain. 
The declaration of homestead must contain, — 

1. A statement showing that the person making it is the head of a family; 
or when the declaration is made by the wife, showing that her husband has 
not made such declaration, and that she therefore makes the declaration for 
their joint benefit; 

2. A statement that the person making it is residing on the premises or 
has purchased the same for a homestead and intends to reside thereon and 
claims them as a homestead; 

3. A description of the premises; 

4. An estimate of their actual cash value. 


See note to 8528. 
See supra, § 552, residence. 
See supra, § 553, head of family defined. 


Cited in 30 Wash. 39, 54. 
Where a homestead has been duly selected 
by recording the declaration, actual occu- 


[L. *95, p. 113, $ 31.] 


pancy of the same is not necessary to main- 
tain the right to the homestead exemption: 
Lewis v. Muuerman, 39 Wash. 156, 


S 560. (5245.) Declaration must be Recorded. 
The declaration must be recorded in the office of the auditor of the 
county in which the land is situated. [L. ’95, p. 114, $ 32.] 
Sce note to $ 528. 


Cited in 30 Wash. 39. 

The original declaration, showing indorse- 
ment of county auditor of filing and record- 
ing, is admissible in evidence: See Smith 
v. Veysey, 30 Wash. 18. 


There is no homestead right in property 
acquired since the passage of this act unless 
a declaration of homestead is executed and 
filed as therein required: Donaldson v. 
Winningham, 48 Wash. 374, 


§ 561. (5246.) Tenure by Which Homestead is Held. 

From and after the time the declaration is filed for record the premises 
therein deseribed constitute a homestead. If the selection was made by a 
married person from the community property, the land, on the death of either 
of the spouses, vests in the survivor, subject to no other liability than such 
as exists or has been created under the provisions of this chapter; in other 
cases, upon the death of the person whose property was selected as a home- 
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§§ 562, 563 
stead, it shall go to his heirs or devisees, subject to the power of the superior 
court to assign the same for a limited period to the familv of the decedent ; 
but in no case shall it be held liable for the debts of the owner, except as pro- 


vided in this chapter. 


See note to § 528. 
See infra, § 1465. probate homestead. 


Cited in 24 Wash. 174; 30 Wash. 39, 
55; 34 Wash. 90, 91. 

Rights of surviving wife, husband, chil- 
dren or heirs: See 1 Remington’s Digest, p. 
1374, $$ 21-27; McMillan v. Man, 1 Wash. 
26; Wortman v. Vorbies, 14 Wash. 152; In 
re Eyre's Estate, 7 Wash. 291; Anderson v. 
Stadlmann, 17 Wash. 433; Austin v. Clifford, 
24 Wash. 172; In re Lloyd's Estate, 34 


§ 562. 


[L. ’95, p. 114, $ 33.] 


Wash. 84; Stewin v. Thrift, 30 Wash. 37; 
In re Feas’ Estate, 30 Wash. 51. 

The husband having failed to select a 
homestead during his lifetime does not de- 
bar his widow and children of such right, 
they living on the land at the time of and 
since his death: McMillan v. Mau, 1 Wash. 
26, 29. 


(5247.) Subsequent Homestead Acquired by Proceeds of Former. 


In case of the sale of said homestead, any subsequent homestead acquired 


by the proceeds thereof shall also be exempt from attachment and execution; 
nor shall any judgment or other claim against the owner of such homestead 
be a lien against the same in the hands of a bona fide purchaser for a valu- 


able consideration. 


[L. ’69, p. 87, $ 342; Cd. '81, $ 346; 2 H. C., $ 485.] 


See supra, $$ 548, 549, proceeds of sale exempt, when. 


Cited in 20 Wash. 7; 44 Wash. 169; 50 
Wash. 112. ; 

Under this and § 534, and under a liberal 
construction of the exemption laws, the 
proceeds of such sale which the owner in- 
tends in good faith to reinvest in another 
homestead are exempt from garnishment: 
Becher v. Shaw, 44 Wash. 166. 

The proceeds of a federal homestead are 
not exempt from execution, under a claim 


and intends to use the proceeds in the ac- 
quisition of a new homestead to be owned 
and occupied by him under the laws of the 
state; since this and § 534 apply only to 
the state exemptions of a certain value; the 
federal exemption from pre-existing debts 
being but a condition of the grant, irrespec- 
tive of state exemption laws or value, and 
not applying to procecds of a sale: Ritz- 
ville Hardware Co. v. Bennington, 50 Wash. 
111. 


that the homesteader is the head of a family 


§ 563. (5248.) Specification of Exempt Property. 
The following property shall be exempt from execution and attachment, 
except as hereinafter specially provided :— 

1. All wearing apparel of every person and family; 

2. All private libraries, not to exceed five hundred dollars in value, and 
all family pictures and keepsakes; 

3. To each householder, one bed and bedding, and one addition[al] bed 
and bedding for each additional member of the family, and other household 
goods and utensils and furniture not exceeding five hundred dollars, coin, 
in value. The other household goods and utensils and furniture specified 
above shall on the demand of the officer having the execution or attach- 
ment in hand, be selected by the husband, if present, if not present they shall 
be selected by his wife, and in case neither husband or wife, nor other person 
entitled to the exemption by having the description of a householder, shall 
be present to make the selection, then the sheriff shall make a selection of the 
household goods, utensils and furniture equal in value to said five hundred 
dollars, and shall return the same as exempt by inventory, and such selection 
by the sheriff or other person described above shall be prima facie evidence,— 
1. That such household goods, utensils, and furniture are exempt from ex- 
ecuticn and attachment; 2. That the value of the property so selected is not 
over five hundred dollars; 
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4. To each householder, two cows, with their calves, five swine, two stands 
of bees, thirty-six domestic fowls, and provisions and fuel for the comfortable 
maintenance of such householder and family for six months, also feed for 
such animals for six months: Provided, that in case such householder shall 
not possess or shall not desire to retain the animals above named, he may 
select from his property and retain other property not to exceed two hundred 
and fifty dollars, coin, in value. The selection in the proviso mentioned shall 
be made in the manner and by the person and at the time mentioned in sub- 
division three, and said selection shall have the same effect as selections made 
under subdivision three of this section; 

5. To a farmer, one span of horses or mules, with harness, or two yoke of 
oxen, with yokes and chains, and one wagon; also farming utensils actually 
used about the farm, not exceeding in value five hundred dollars in coin; also 
one hundred and fifty bushels of wheat, one hundred and fifty bushels of oats 
or barley, fifty bushels of potatoes, ten bushels of corn, ten bushels of peas, 
and ten bushels of onions for seeding purposes; 

6. To a mechanic, the tools and instruments used to carry on his trade for 
the support of himself and family, also material used in his trade, not exceed- 
ing in value five hundred dollars in coin; 

7. To a physician, his library, not to exceed in value five hundred dollars 
in coin; also, one horse, with harness and buggy; the instruments used in his 
practice, and medicines not exceeding in value two hundred dollars in coin; 

8. To attorneys, clergymen, and other professional men, their libraries, not 
exceeding one thousand dollars, in coin, value; also office furniture, fuel, and 
stationery, not exceeding in value two hundred dollars in coin; 

9. All firearms kept for the use of any person or family; 

10. To any person, a canoe, skiff, or small boat, with its oars, sails, and 
rigging, not exceeding in value two hundred and fifty dollars; 

11. To a person engaged in lightering for his support or that of his family, 
one or more lighters, barges, or scows, and a small boat, with oars, sails, and 
rigging, not exceeding in the aggregate two hundred and fifty dollars, in coin, 
value; 

12. To a teamster or drayman engaged in that business for the support of 
himself or his family, his team, consisting of one span of horses, or mules, or 
two yoke of oxen, or a horse and mule, with harness, yokes, one wagon, truck, 
cart, or dray; 

13. To a person engaged in the business of logging for his support or that 
of his family, three yoke of work cattle and their yokes, and axes, chains, im- 
plements for the business, and camp equipments, not exceeding three hundred 
dollars, coin. in value; 

14. A sufficient quantity of hay, grain, or feed to keep the animals men- 
tioned in the several subdivisions of this chapter for six weeks. But no prop- 
erty shall be exempt from an execution issued upon a judgment for the price 
thereof, or any part of the price thereof, or for any tax levied thereon. 

Each person shall be entitled to select the property to which he is entitled 
under the several subdivisions of this section. [Cf. L. ’54, p. 178, § 253; L. 
’69, p. 87, $ 343; L. 79, p. 157, $ 1; Cd. ’81, $ 347; L. ’83, p. 36, $ 1; L. 86, 
p. 96, § 1;2 H. C., $ 486.] . 

See Const., Art. XIX, § 1. 

See infra, $ 637, exemption of personal earnings and trust funds. 


445 


$5 564, 565 THE ENFORCEMENT OF JUDGMENTS, [Tire IV 


See infra, $ 703, exemptions of wages, etc., in garnishment. 
See infra, $$ 1102, 1103, exemption in assignment for benefit of creditors. 


Cited in 6 Wash. 329, 330; 8 Wash. 259; 
11 Wash. 468; 13 Wash. 179; 26 Wash. 173. 

Property and rights exempt: See 1 Rem- 
ington’s Digest, p. 1233, §§ 10-18; Whit- 
worth v. McKee, 32 Wash. 83; Achey v. 
Creech, 18 Wash. 186; American Paper Co. 
v. Sullivan, 34 Wash. 391; Potvin v. Wicker- 
sham, 15 Wash. 646; Traders’ Nat. Bank v. 
Schorr, 20 Wash. 1; Charleson v. McGraw, 
3 W. T. 344, 

As to construction, validity, etc., of ex- 
emption laws, see 1 Remington’s Digest, p. 
1231, §§ 1-3; Flood v. Libby, 38 Wash. 366; 
Clark v. Eltinge, 38 Wash. 376; Copland v. 
Pirie, 26 Wash. 481; Puget Sound ete. Co. 
v. Jeffs, 11 Wash. 466; In re Heilbron’s Es- 
tate, 14 Wash. 536. 

The statute relating to exemptions of 
both personalty and realty is to be liberally 
construed, to effect their object: Puget 
Sound ete. Packing Co. v. Jeffs, 11 Wash. 
466, and cases cited on page 469; Mikkle- 
son v. Parker, 3 W. T. 531. 

The words “himself and family” in sub- 
division 6 should be construed as “himself 
or family”: See Geiger v. Kobilka, 26 Wash. 
171. 

Persons entitled to exemption: Sce 1 Rem- 
ington’s Digest, p. 1232, §§ 5-9; Potvin v. 


Wickersham, 15 Wash. 646; Geiger v. Ko- 
bilka, 26 Wash. 171. 

A partner is entitled to exemption out of 
partnership property for his individual 
debt, when he has control thereof pending 
suit to dissolve the partnership and there 
are no partnership debts unpaid: Dennis 
v. Kass, 11 Wash. 353; see Hays v. Denuis, 
11 Wash. 364. 

Subdivision 3 authorizes the selection of 
“other household goods, ete,” and pre- 
scribes how and by whom to be selected, 
but confers no right to select other prop- 
erty of a different character: Carter v. 
Davis, 6 Wash. 327, 330. 

Although an attachment defendant may 
be entitled to exemption under subdivision 
4 of this section, it is for him to make the 


claim, and plaintiff may primarily seize the — 


property: Zelinsky v. Price, 8 Wash. 256. 
The term “householder” in subdivision 4 
of this section, making certain exemptions in 
favor of householders, has reference to the 
head of a family, notwithstanding the lan- 
guage used in § 481 of 2 Hill’s Code, which 
provides for exemptions in certain cases to 
“any householder, being the head of a fam- 
ily”: Peterson v. Bingham, 13 Wash. 178, 


§ 564. (5248a.*) No Exemption Against Wages. 
No property shall be exempt from execution for elerk’s, laborer’s or 


mechanic's wages earned within this state, nor for actual necessaries, not ex- 
ceeding fifty dollars in value or amount furnished to the defendant or his 
family within sixty days preceding the beginning of an action to recover 
therefor, nor shall any property be exempt from execution issued upon a judg- 
ment against an attorney or agent on account of any lability incurred by 
such attorney or agent to his client or principal on account of any moneys 
or other property coming into his hands from or belonging to his client or 
principal: Provided, that nothing herein shall be construed as repealing or 
in any wise affecting section 703, infra. [L. ’97, p. 93, § 1; L. ’01, p. 323, §1; 
L. 703, p. 135, § 1.] 


See infra, § 703, exemption of wages in garnishment. 
For construction of Laws of 1901, page 323, superseded by this section, see Ervay v. 
Hill, 46 Wash. 457. Bal. Code, $ 5248a was void: Copeland v. Pirie, 26 Wash. 481. 


§ 565. (5248b.) Householder Defined. 
A householder, as designated in all statutes relating to exemptions, is 

defined to be :— 

1. The husband and wife, or either; 

2. Every person who has residing with him or her, and under his or her 
care and maintenance, either, — 

(a) His or her minor child, or the minor child of his or her deceased wife 
or husband; 

(b) A minor brother or sister, or‘the minor child of a deceased brother or 
sister ; 
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(c) A father, mother, grandfather or grandmother; 

(d) The father, mother, grandfather or grandmother of deceased husband 
or wife; . 

(e) An unmarried sister, or any other of the relatives mentioned in this 
section who has attained the age of majority, and are unable to take care of 
or support themselves. [L. *97, p. 93, $ 2.] 

See supra, $ 553, head of family defined. 


§ 566. (5249.) Pension Money Exempt. 

Any money received by any citizen of the state of Washington as a pen- 
sion from the government of the United States, whether the same be in the 
actual possession of such person or be deposited or loaned by him, shall be 
exempt from execution, attachment, or seizure by or under any legal process 
whatever. [L. ’90, p. 88, $1; 2 H. C., $ 487.] 


Under the Revised Statutes of the United v. Holt, 57 Iowa, 712; Crow v. Brown, 81 
States, $ 108, pension money due or to be- Iowa, 344; see Baugh v. Barrett, 69 Iowa, 
come due is not liable to attachment, levy 495; Farmer v. Turner, 64 Iowa, 690; Goble 
or seizure under legal or equitable process. v. Stephenson, 68 Iowa, 270. 

For construction of this section, see Webb 


8567. (5250.) When Pension Money Exempt to Family. 

When a debtor dies or absconds, and leaves his family any money ex- 
empted by the last preceding section, the same shall be exempt to his family 
as provided in said section. [L. ’90, p. 89, §2; 2 H. C., § 488.] 


See infra, § 571, and note, waiver of exemption. 


§ 568. (5251.) Fire Insurance Money Exempt, When. 

Whenever property, which by the laws of this state is exempt from 
execution or attachment, is insured and the same is destroyed by fire, then 
the insurance money coming to or belonging to the person thus insured, to 
an amount equal to the exempt property thus destroyed, shall be exempt from 
execution and attachment. [L. *95, p. 135, $ 1.] 


Moneys paid upon an insurance policy for the insurance may not ke exempt: Puget 
destruction of household furniture are ex- Sound etc. Packing Co. v. Jeffs, 11 Wash. 
empt for a reasonable time after loss, when 466, decided under former laws; distin- 


the furniture itself was exempt, notwith- 
standing the fact that the money paid for 


§ 569. 


guished in Winsor v. McLachlan, 12 Wash. 
156. 


(5252.) Proceeds of Life Insurance Exempt. 


The proceeds or avails of all life and accident insurance shall be exempt 


from all liability for any debt. 


Cited in 38 Wash. 372, 373. 

As to the exemption of life insurance, see 
1 Remington’s Digest, p. 1234, 15, 17; 
Puget Sound ete. Co. v. Jeffs, 11 Wash. "466; 
Winsor v. McLachlin, 12 Wash. 154. 

A policy of life insurance and the money 
to become due under it belong from the 
moment the policy is issued to the bene- 
ficiary therein named, and it is beyond the 
power of the insured to transfer to any 
other person the interest of such benefi- 
ciary: In re Heilbron’s Estate, 14 Wash. 536. 

A legislative enactment which so far 
affects the remedy subsisting when and 
where a contract is made as substantially 
to impair and lessen the value of such con- 
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(Cf. L. ’95, p. 336, $1; L. ’97, p. 70, §1.] 


tract, conflicts with § 10, article I, of the 
federal constitution, providing that “no state 
shall pass any law... . impairing the ob- 
ligation of contracts”: Id. 

A statute should not be given a retro- 
active construction when to so construe it 
impairs existing rights, unless it clearly ap- 
pears that such was the legislative intention: 
Id. 

This section construed and held to be 
prospective merely: In re Heilbron’s Estate, 
14 Wash. 536, 

But it apphes to a judgment founded 
upon a note dated September 10, 1896: 
Flood v. Libby, 38 Wash. 366. 
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ing the same, does not affeet such exemption 
when an attempt is made to enforce a debt 
under the state law: Flood v, Libby, 38 
Wash. 366. 


A decision of the federal court that the 
national bankruptey act subjects life insur- 
ance policies to the payment of debts, not- 


withstanding this section expressly exempt- 
o 


§ 570. (5253.) Separate Property of Wife Exempt, When. 

All real and personal estate belonging to any married woman at the time 
of her marriage, and all which she may have acquired subsequently to such 
marriage, or to which she shall hereafter become entitled in her own right, 
and all her personal earnings, and all the issues, rents, and profits of such real 
estate, shall be exempt from attachment and execution upon any liability or 
judgment against the husband, so long as she or any minor heir of her body 
shall be living: Provided, that her separate property shall be liable for 
debts owing by her at the time of her marriage. [L. ’54, p. 178, § 252; L. ’69, 
p. 85, § 337; Cd. ’81, $341; H. C., $ 480.] 


See supra, § 245, and infra, § 5930, and notes, wife’s separate property not liable for 
husband’s debts. 

See infra, § 5921, earnings of wife and children, separate property, when. 

See infra, $ 5931, wife's property liable for necessaries. 


Cited in 6 Wash. 512. statute of exemptions, and in no sense as 


The statute exempting the personal earn- 
ings of wife from execution for her hus- 
band’s debts must be construed to be a 


defining separate property: Abbott v. Weth- 
erby, 6 Wash. 507, 512. See Clark v. 
Eltinge, 38 Wash. 376. 


§ 571. (5254.) Waiver of Exemption—Absconding Debtors. 

This chapter shall not be so construed as to prevent any single man, or 
married man, his wife joining him, from waiving, by agreement in writing, 
the benefit of this chapter: Provided, That any agreement of waiver made by 
a husband and wife shall be witnessed and acknowledged as required in case 
of a deed conveving real estate: And provided also, that nothing in this chap- 
ter shall be construed to exempt from attachment or execution the property, 
real or personal, of nonresidents, or a person who has left or is about to leave 
the state with the intent to defraud his creditors. [L. *69, p. 88, § 344; L. ’77, 
p. 74, $352; Cd. 781, § 348; 2 H. C., $ 489.] 


See supra, § 534, mortgage of homestead. 
Notwithstanding the last clause of this section, pension money accruing to an abscond- 


ing pensioner is exempt to his family under $$ 566, 567, supra. 


Cited in 6 Wash. 331; 43 Wash. 181, 182; 
48 Wash. 504. 

Waiver or forfeiture of exemption: See 1 
Remington’s Digest, p. 1234, 88 20, 21; State 
ex rel. Hill v. Gardner, 32 Wash. 500. 

If a person lenves the state with intent to 
defraud his creditors his property is not 
exempt from attachment, nor can his wife 
claim the statutory exemption in his behalf: 
Carter v. Davis, 6 Wash. 327. 

The provision of this section regarding 
waiving of exemptions is held repugnant to 
and annulled by constitution, article xix: 
Slyfield v. Willard, 43 Wash. 179. 


§ 572. (5255.) 


Where debtors removed from their real 
estate upon which they had lived, and went 
to another state, secretly selling their per- 
sonal property or removing the same, with 
intent to establish their residence in such 
other state and to defraud their creditors., 
they cannot, after attachment, return to the 
premises and claim a homestead exemption 
thereon by living on the premises for a 
month, no effort to set aside the attachment 
being made prior to sale on execution, and 
the return to the premises not being made in 
good faith; this section providing that the 
exemption shall not apply to such persons: 
Gullickson v. Fenlon, 48 Wash. 503. 


Claim of Exemption and Proceedings Thereon. 


When a debtor claims personal property as exempt, he shall deliver to 


the officer making the levy an itemized list of all the personal property owned 
or claimed by him, including money, bonds, bills, notes, claims, and demands, 
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with the residence of the person indebted upon the said bonds, bills, notes, 
claims, and demands, and shall verify such list by affidavit. He shall also 
deliver to such officer a list, by separate items, of the property he claims as 
exempt. If the husband be absent or incapable of acting, the claim may be 
made, the list delivered and verified, by the wife. If the creditor, his agent or 
attorney, demand an appraisement thereof, two disinterested householders of 
the neighborhood shall be chosen, one by the debtor and the other by the 
creditor, his agent or attorney, and these two, if they cannot agree, shall select 
a third; [but if either party fail to choose an appraiser, or the two fail to 
select a third, or] if one or more of the appraisers fail to act, the officer shall 
appoint one. The appraisers shall forthwith proceed to make a list, by sep- 
arate items, of the personal property selected by the debtor as exempt, which 
they shall decide as exempt, stating the value of each article, and annexing to 
the list their affidavit to the following effect: ‘f We solemnly swear that, to 
the best of our judgment, the above is a fair cash valuation of the property 
therein described,’’ which affidavit shall be signed by two appraisers at least, 
and be certified by the officer administering the oaths. The list shall be 
delivered to the officer holding the execution or other process, and be by him 
annexed to and made part of his return, and the property therein specified 
shall be exempt from levy and sale, and the other personal estate of the debtor 
shall remain subject thereto. In case no appraisement be required, the 
officer shall return with the process the list of the property claimed as exempt 
by the debtor. The appraisers shall each be entitled to one dollar, to be paid 
by the creditor, if all the property claimed by the debtor shall be exempt; 
otherwise, to be paid by the debtor. [L. ’69, p. 88, § 346; L. *77, p. 74, 8 353; 
Cd. ’81, $349; 2 H. C., $ 490.] 


Cited in 32 Wash. 553, 556; 33 Wash. 355, 
358; 34 Wash. 393; 39 Wash, 41; 51 Wash. 
328. 

Protection and enforcement of right of 
exemption: See 1 Remington’s Digest, pp. 
1235, 1236, 8322-29; Messenger v. Mur- 
phy, 33 Wash. 353; McKinley v. Morgan, 36 
Wash. 561; Smalley v. Laugenour, 30 Wash. 
561. 

Failure to include some articles in item- 
‘ized list of exempt property does not for- 
feit debtor’s right of exemption as to those 
articles: Mikkleson v. Parker, 3 W. T. 527. 


property is not necessary where the sworn 
statement already furnished contains a list 
of all the property: Wiser v. Thomas, 39 
Wash, 40. 

The proceeds of exempt property are also 
exempt: Traders’ Nat. Bank v. Schorr, 20 
Wash. 1. 

Mandamus is the proper remedy to pre- 
vent sale of exempt property: See 1 Reming- 
ton’s Digest, p. 1236, § 28; State ex rel. 


‘Achey v. Creech, 18 Wash. 186; American 


Paper Co. v. Sullivan, 34 Wash. 391; State 


ex rel. Hill v. Gardner, 32 Wash. 550, 
A second list showing separate items of 
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§ 573. (5262.) Claim by Third Person to Property Levied on or Attached. 

When any other person than the judgment debtor shall claim property 
levied upon or attached, he may have the right to demand and receive the 
same from the sheriff or other officer making the attachment or levy, upon his 
making an affidavit that the property is his, or that he has a right to the 
immediate possession thereof, stating on oath the value thereof, and giving to 
the sheriff or officer a bond, with sureties in double the value of such prop- 
erty, conditioned that he will appear in the superior court of the county in 
which the property was seized within ten days after the bond is accepted by 
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the sheriff or other officer, and make good his title to the same, or that he wiil 


return the property or pay its value to the said sheriff or other officer. 


ick. 


L. ’54, p. 179, 8 256; Cd. ’81, $350; L. ’91, p. 79, § 1; 2 H. C., $ 491.] 


See supra, $ 159, limitations of actions for. 


See supra, $ 363, verdiet in action for specific personalty. 
See supra, $ 434, judgments in actions for specific personalty. 
See infra, § 577, judgment in claim bv third party. 


See infra, $ 707 et seq., claim and delivery. 


Sce infra, $ 1888, claim to property levied on in justice’s court. 


Cited in 3 Wash. 678; 4 Wash. 4, 597; 5 
Wash. 772; 6 Wash. 88; 9 Wash. 637; 10 
Wash. 227, 335; 16 Wash. 45; 18 Wash. 92; 
19 Wash. 405; 22 Wash. 62; 26 Wash. 257; 
34 Wash. 155, 156; 35 Wash. 530, 534. 

As to claims by third persons to property 
attached, see 1 Remington’s Digest, p. 310, 
88 46-52. 

The provisions of this section, requiring 
elaimant to make good his title within ten 
days after filing affidavit and bond is not 
mandatory. The sheriff and attaching 
plaintiff cannot after the property has been 
surrendered to claimant complain that the 
affidavit required by the statute has never 
been filed with the sheriff: Mayer v. Wool- 
ery, 10 Wash. 304; see Peterson v. Wright, 
9 Wash, 202. 

The sheriff cannot compel a claimant for 
property levied upon to execute the bond for 
claim and delivery: Carpenter v. Berry, 26 
Wash, 255. 

When property has been attached and re- 
lensed to a third person claiming the same, 
who makes athdavit and gives bond for the 
return thereof or its value, the laches of 
the sheriff in returning and filing the bond 
and aflidavit will not oust the court of jur- 
isdiction to try the question of title, in case 
judgment goes against him on the trial of 
title: Peterson v. Wright, 9 Wash. 202; 
State v. Superior Court, 6 Wash. 417. 

The sheriff is the agent of the attaching 
creditor in filing bond and affidavit: Mayer 
v. Woolery, supra, 355. 

A verdict is not defective nor prejudicial 
when in favor of the attaching creditor and 
within the value as admitted in the plead- 
ings: Peterson v. Wright, supra, 

Under the provisions of this section no 
pleading other than the elaimant’s affidavit 
is necessary, and no answer thercto is con- 
templated by the statute: Chapin v. Bokee, 
4 Wash. 1; Seibenbaum v. DeLanty, 4 
Wash. 596. 

The trial of title is based upon the alle- 
gations of the affidavit, and a complaint 
being unnecessary, it is not error to strike 
it from the files: Sayward v. Nunan, 6 Wash. 
87. 

Pleading and proof on third party claims: 
Sce 1 Remington's Digest, p. 311, $ 50. 

After property has been claimed under 
this section, the aftidavit is deemed to be 
denied and the question of title is treated 
as an issue to be tried and determined in 
the court in which the exeeution issued: 
Levy v. Brown (Wash.), 53 Fed. 068, 009, 


Evidence of ownership is not required to 
be pleaded in elaimant’s affidavit, and such 
allegations therein will be treated as sur- 
plusage: Freeburger v. Gazzam, 5 Wash. 
772; see Freeburger v. Caldwell, 5 Wash. 
769. And claimant is not limited to proof 
of absolute ownership: See First Nat. Bank 
of Seattle v. Hagan, 16 Wash. 45. 


The vendee in a bill of sale of chattels as 
security for a debt cannot maintain an ac- 
tion against a sheriff in possession of the 
same under attachment levy against the 
vendor: Seibenbaum v. DeLanty, supra. 


See further as to pleading and proof: 
Chapin v. Bokee, 4 Wash. 1; Berlin v. Van 
De Vanter, 25 Wash. 465. 


Where claimant’s uncontradicted testi- 
mony cstablishes a prima facie title in him- 
self, the verdict against claimant cannot 
stand upon evidence to the effect that the 
debtor’s possession was that of an agent of 
the party from whom claimant derived 
title: Medcalf v. Bush, 4 Wash. 386. 


The special statutory action under this 
section brought against a sheriff and an 
attaching creditor in which judgment is 
obtained for return of goods attached is a 
bar to another action against the sheriff, 
the attaching ereditor, and the sureties on 
the indemnifving bond, to recover damages 
for the trespass: Dawson v. Baum, 3 W. T. 
464; Scott v. McGraw, 3 W. T. 675; Dow 
v. Dempsey, 21 Wash. 86. 


Upon a wrongful levy, the owner has a 
choice of remedies—replevin, trover or the 
statutory relief of claim and delivery: Car- 
penter v. Barry, 26 Wash. 255, 


The allegation that the property claimed 
in the aflidavit exceeded two hundred dol- 
lars in value is not sufficient to give appel- 
late jurisdiction, but there must be a find- 
ing as to value by the lower court to invest 
the supreme court with jurisdiction: Her- 
rin v. Puch, 9 Wash. 637, 

And where property seized under attach- 
ment as the property of the attaching 
debtor is claimed by third persons, and 
upon a trial of title to the property it is 
found to have a value exceeding two hun- 
dred dollars, an appeal to the supreme 
eourt will lie from the judgment in such 
procecding, although the amount of the 
claim of the attaching creditor may be for 
a less sum: Fidson v. Woolery, 10 Wash. 225. 

Surcties on a third party or redelivery 
bond appear in the action by signing the 
bond and have the right to appeal from the 
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final judgment: Carstens v. Gustin, 18 Wash. 
901. 

The proceeding authorized by this and the 
following sections constitute a concurrent 
remedy with the action of replevin: Scott 
v. MeGraw, 3 Wash. 675, 677; Chapin v. 
Bokee, 4 Wash. 1; Dawson v. Baum, 3 
W. T. 464. 

SHERIFF MAY RECOVER INDEM- 
NITY.—A sheriff acting under the express 


§ 574. 
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direction of the attaching creditor, and at- 
taching property of another than the debt- 
or without notice that it is the property of 
such third person, may, after judgment 
against him for such wrongful attachment, 
recover indemnity against the creditor 
directing such attachment: Stanley v. 
Marsh, 1 Wash, 512, 


(5263.) Justification of Sureties. 


If the sheriff or other officer require it, the sureties shall justify as in 


other cases, and in case they do not so justify when required, the sheriff or 
officer shall retain the property; if the sheriff or officer do not require the 
bail to justify, he shall stand good for their sufficiency. He shall date and 
indorse his acceptance upon the bond. 


$ 351; 2 I. C., § 492.] 


See infra, § 765, qualifications of bail. 


§ 575. 


[C£. L. 54, p. 179, $256; Cd. ’81, 


(5264.) Return of Officer—tTrial. 


The officer shall return the affidavit, bond, and justification, if any, to 
the office of the clerk of the superior court, and this [the] case shall stand 


for trial in said court. 
$2; 2 H. C., $ 493.] 


See notes to $ 573, supra. 


Cited in 4 Wash. 763. 

The execution plaintiff cannot, on the 
trial of the issue of title, interpose a coun- 
terclaim: Myers v. Landrum, « Wash. 762. 

Where property seized by the sheriff un- 
der execution or attachment against a 
debtor is claimed by a third person, who 
files his affidavit and bond as required, 
such proceeding is a new and independent 
action, which must be placed on the trial 
docket of the court in the county where 
the property was seized, anu the court of 
no other county has jurisdiction of the 
subject matter of the action: State v. Su- 
perior Court, 5 Wash. 639. 


§ 576. (5265.) Parties. 


[C£. L. ’54, p. 179, $257; Cd. '81, § 352; L. ’91, p. 80, 


The affidavit and bond mentioned in this 
section shall be placed upon the trial 
docket, with claimant as plaintiff and the 
sheriff and plaintiff in execution as defend- 
ants, and no other pleadings are necessary: 
Chapin v. Bokee, 4 Wash. 1. 

Plaintiff is not entitled to a directed ver- 
dict in his favor, upon a trial of the right 
of ownership to property, attached as the 
property of another, but which was claimed 
by plaintiff under a bill of sale, when there 
is any testimony tending to show that the 
transfer to plaintiff was made with intent 
to hinder, delay or defraud creditors: Burns 
v. Woolery, 15 Wash. 134, 


The person claiming the property shall be plaintiff, and the sheriff and 


plaintiff in the execution defendants. 
2H. C., $ 491.] 


Cited in 16 Wash. 47. 


§ 577. 


(5266.) Judgment and Costs. 


[L. ’54, p. 179, $258; Cd. ’81, $ 353; 


If the claimant makes good his title to the property, the bond shall be 


canceled; if to a portion thereof, a like proportion of the bond shall be can- 
celed; but if he shall not maintain his title, judgment shall be rendered 
against him and his sureties for the value of the property, or for such less 
amount as shall not exceed the amount due on the original execution or attach- 
ment. When the judgment is in favor of the sheriff for the entire property, 
the claimant shall pay the costs; when the claimant recovers all the property, 
judgment shall be given in favor of the claimant for costs; when the claimant 
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recovers a portion of the property only, the costs shall be apportioned. When 
the plaintiff prevails, the costs may be taxed against the defendant who was 
plaintiff in the execution or attachment, or the court may, if it shall be of 
opinion that the sheriff attached or levied upon said property without the 
exercise of due caution, adjudge him to pay the costs, or any portion thereof. 


[L. ’54, p. 179, $259; Cd. ’81, $354; 2 H. C., $ 495.] 


See supra, § 363, verdict in actions for specific personalty. 
See supra, $ 434, judgment in actions for specific personalty. 


Cited in 4 Wash. 4; 34 Wash. 155, 156; 35 
Wash. 533, 534. 

See 1 Remington’s Digest, p. 312, §§ 51, 
52. 

The provisions of this section apply only 
to judgments rendered in special proceed- 
ings authorized by § 573, and not to actions 
brought under the provisions of § 707 et 
seq.: Eidson v. Woolery, 10 Wash. 225. 


amount of the execution creditor’s claim, 
not exceeding the value of the property in 
controversy, irrespective of any priority 
claimant may be entitled to as against 
such creditor: Sayward v. Nunan, 6 Wash. 


The claimant and sureties are bound by 
claimant’s allegations as to value of prop- 
erty attached: See Hill v. Gardner, 35 


The proper judgment against a claimant Wash. 529. 
failing to make good his title is for the 
CHAPTER V. 


SALE OF PROPERTY UNDER EXECUTION AND REDEMPTION, 


§ 578. (5269.) Writ, How Executed. 
When the writ of execution is against the property of the judgment 
debtor, it shall be executed by the sheriff as follows :— 

1. If property has been attached, he shall indorse on the execution and pay 
to the clerk forthwith the amount of the proceeds of sales of perishable prop- 
erty or debts due the defendant received by him sufficient to satisfy the judg- 
ment; 

2. If the judgment is not then satisfied, and property has been attached and 
remains in his custody, he shall sell the same, or sufficient thereof to satisfy 
the judgment; 

3. If then any portion of the judgment remains unsatisfied, or if no prop- 
erty has been attached, or the same has been discharged, he shall levy on the 
property of the judgment debtor sufficient to satisfy the Judgment; 

4. Property shall be levied on in like manner and with like effect as similar 
property is attached; 

5. Until a levy, personal property shall not be affected by the execution. 
When property has been sold or debts received by the sheriff on execution, he 
shall pay the proceeds thereof, or sufficient to satisfy the judgment, as com- 
manded in the writ; 

6. When property has been attached, and it is probable that such property 
will not be sufficient to satisfy the judgment, the execution may be levied on 
other property of the judgment debtor without delay. If after satisfying the 
judement any property, or the proceeds thereof, remain in the eustody of 
the sheriff, he shall deliver the same to the Judgment debtor. [L. ’69, p. 91, 
$ 331; Cd. 81, $ 355; 2 H. C., $ 496.] 

Sections 497 and 498 of 2 Hill's Code, relating to garnishment, are omitted as superseded 
by the later law embraced in $ 680 et seq. 

See supra, § 513, form and contents of writ. 


See supra, $ 515. sheriff's duty on receiving writ. 
See supra, §§ 518, 520, what property subject to execution, 
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See supra, $ 528 et seq., exemptions. 


See infra, § 582 et seq., manner of sale, etc. 


SALE OF PROPERTY UNDER EXECUTION, ETC, 


§§ 579, 580 


See infra, § 659 et seq., manner of executing writ of attachment. 


Cited in 20 Wash. 6; 28 Wash. 423. 


Execution sales in general: See 1 Rem- 
ington's Digest, pp. 1178-1188, $$ 36-84. 

Personal property capable of manual de- 
livery can only be levied on by the officer 
taking actual possession thereof; and such 
property of a judgment debtor in the hands 
of a garnishee is not in custodia legis by 
virtue of writs issued by the state court; 
hence there can be no conflict of jurisdic- 
tion by reason of a suit in equity to deter- 
mine the rights of all parties asserting 
claims to such property commenced in the 
federal court after the return day of such 
writ: Chase v. Cannon (Wash.), 47 Fed. 
674. 

If a creditor places his execution in the 
sheriff’s hands with uirections not to levy, 
but to leave the debtor in possession and 
control of his goods, a levy under a subse- 
quent judgment of another creditor is en- 
titled to priority: Wunsch v. McGraw, 4 
Wash, 72. 

Such levies are treated as fraudulent and 
void, since the sheriff under the instruc- 
tions given has no authority to proceed 
under the writs; hence the delivery to him 
is without force under such circumstances: 
Id., 74. 

If A, in his own name, but as agent for 
B, buys chattels, such chattels are the prop- 
erty of B, and a seizure of them, by virtue 
of an execution against the property of A, 
is unlawful, and no title passes by means of 
a sale thereunder: Sires v. Newton, 1 W. T. 
356. See, also, Washington Nat. Bank v. 
Moyer, 22 Wash, 622, 

In decreeing the foreclosure of a lien on a 
contract for the sale of a lot and certain 
personalty thereon, it is error to order the 
personalty to be sold in accordance with 


the law governing the sale of real property 
on execution: Shelton v. Jones, 4 Wash. 692. 

An equitable interest in lands may be 
sold on execution: Calhoun v. Leary, 6 
Wash. 17. 

A sale of land upon a judgment rendered 
for a community debt will devest the title 
of the community in the land: Id.; but the 
husband’s interest in community cannot be 
sold to satisfy a judgment against him for 
his individual debt: Stockand v. Bartlett, 4 
Wash. 730. 

Community personalty may, however, be 
subjected to the husband’s individual debt: 
See Powell v. Pugh, 13 Wash. 577; Morse v. 
Estabrook, 19 Wash. 92. 

Community real estate is exempt from 
execution on & judgment rendered against 
the husband, who, as constable, wrongfully 
sells mortgaged personalty, under execution: 
Brotton v. Langert, 1 Wash. 73; Gritlin v. 
Warburton, 23 Wash. 231. 

Where, after levy of execution, the sher- 
iff is informed that the judgment has been 
assigned, and is directed in writing by the 
execution plaintiff and his assignee to pro- 
ceed with the execution, for the benefit of 
the assignee, the sheriff is liable in dam- 
ages for releasing the property upon the 
subsequent direction of the attorney of the 
execution plaintiff: Murray v. Mead, 5 Wash. 
693. 

An execution creditor under a levy upon 
real estate in the possession of a prior mort- 
gagee is not entitled to an award of damages 
paid into the court for the appropriation of 
the real estate: Commercial Nat. Bank of 
Seattle v. Johnson, 16 Wash. 536, 

A judgment creditor purchasing at a sale 
under an alias execution issued after the 
judgment was fully paid acquires no title: 
O’Brien v. Allen, 42 Wash. 393. 


$ 579. (5270.) Levy on Joint Realty. 
When a defendant in execution owns real estate subject to execution 
jointly or in common with any other person, the judgment shall be a lien, and 


the execution be levied upon the interest of the defendant only. 


[L. *54, p. 


220, $499; Cd. '81, $751; 2 H. C., $ 802.] 


Cited in 15 Wash. 135. 

Under this and the next section, the sher- 
iff, or, in proceedings in a justice’s court, 
the constable, is authorized to levy execu- 


§ 580. 


tion upon partnership property to satisfy a 
judgment against an individual partner: 
Graden v. Turner, 15 Wash. 136. 


(5271.) Levy on Joint Personalty. 


When he owns personal property jointly or in copartnership with any 


other person, and the interest cannot be separately attached, the sheriff shall 
take possession of the property, unless the other person having an interest 
therein shall give the sheriff a sufficient bond, with surety, to hold and man- 
age the property according to law; and the sheriff shall then proceed to sell 
the interest of the defendant in such property, describing such interest in his 
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advertisement as nearly as may be, and the purchaser shall acquire all the 
interest of such defendant therein; but nothing herein contained shall be so 
construed as to deprive the copartner of any such defendant of his interest in 
any such property. [L. ’54, p. 220, $ 499; Cd. ’81, $752; 2 H. C., $ 802.] 


Cited in 21 Wash. 14. levy thereon as the property of a member 


Under this section, the purchaser is not 
entitled to the possession of specific prop- 
erty as against the copartnership, and a 


of the firm is void, and a wrongful conver- 
sion as against the copartnership: Skavdale 
v. Moyer, 21 Wash. 10. 


$ 581. (5272.) Judgment Debtor may Retain Property, When. 

When the sheriff shall levy upon personal property by virtue of an execu- 
tion, he may permit the judgment debtor to retain the same, or any part 
thereof, in his possession until the day of sale, upon the defendant executing a 
written bond to the sheriff, with sufficient surety, in double the value of such 
property, to the effect that it shall be delivered to the sheriff at the time 
and place of sale; and for nondelivery thereof, an action may be maintained 
upon such bond by the sheriff or the plaintiff in the execution; but the sheriff 
snall not thereby be discharged from his liability to the plaintiff for such 
property. [Cf. L. ’54, p. 182, $268; L. ’69, p. 92, $354; Cd. ’81, $358; 2 
H. C., § 499.] 


8582. (5273.*) Notice of Sale. - 
Before the sale of property under execution, order of sale or decree, no- 
tice thereof shall be given as follows: 

1. In case of personal property, by posting written or printed notice of the 
time and place of sale in three (3) public places in the county where the sale 
is to take place, for a period of not less than ten (10) days prior to the day 
of sale. 

2. In case of real property, by posting a similar notice, particularly de- 
scribing the property for a period of not less than four (4) weeks prior to the 
day of sale, in three (3) public places in the county, one of which shall be at 
the ecurthouse door, where the property is to be sold, and publishing a copy 
thereof once a week, consecutively, for the same period, in a newspaper of 
general circulation published in the county. 

3. All notices of sales of property on execution or order of sale required 
by law to be published in any newspaper shall be so published in a newspaper 
of the county which shall be selected by the sheriff, and if there is no news- 
paper published, in the county, then such notice shall be published in the 
newspaper published in this state nearest to the place of sale: Provided, that 
if the person at whose instance the execution or order of sale is issued, or his 
attorney, shall present to the sheriff a receipt of the publisher of any news- 
paper, showing full payment for the publication, then the notice shall be 
nublished in that newspaper: And provided, further, that the charge for any 
such publication shall not exeeed seventy-five cents per square for first inser- 
tion, and thirty-seven and one-half ceuts per square for each subsequent in- 
sertion. [L. 703, p. 381, § 1. Cf. L. *97, p. 265, $ 1; L. ’99, p. 86, $ 3.] 


Cited in 17 Wash. 612, 643; 18 Wash. 5595, 
583: 21 Wash. 400; 33 Wash. 60. 

See 1 Remington's Digest, p. 1178, §$ 36- 
39. 

The sale of real property under execution 
has been governed, since its enactment, by 


Laws of 1899, page 85, whether the execu- 
tion was issued under a judgment rendered 
prior or subsequent thereto: Whitworth v. 
McKee, 32 Wash. 83. 

A sale of land on execution five years 
after the rendition of judgment is void 
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where the judgment lien has not been re- 
vived, even though the excention may have 
been issued prior to the expiration of such 
judgment lien: Packwood v. Briggs, 25 
Wash. 530; Hardin v. Day, 29 Wash. 664. 


A stipulation in the instrument creating 
the debt that a sale may be made imme- 
diately after judgment is unenforceable, 
except in so far as a court of equity may be 
inclined to take cognizance of the same: 


SALE OF PROPERTY UNDER EXECUTION, ETC, 


$$ 582-585 


Objection to an execution sale, on the 
ground that notice of the sale was not given 
as required by statute, cannot be made where 
the sheriff’s return shows substantial com- 
pliance with the statute: Ervay v. Hill, 46 
Wash. 457. 

Parties to an action are not entitled to 
personal notice of the time and place of 


an execution sale, under Laws of 1899, 
page 86, $ 3, amended by this section: Mer- 


Dennis v. Moses, 18 Wash. 537. 


As to sufficiency of posting notices of sale, 
see Whitworth v. McKee, 32 Wash. 83. ritt v. Graves, 52 Wash, 57. 


$ 583. (5285.*) - Sale, How Conducted. 

All sales of property under execution, orders of sale or decree, shall be 
made by auction between nine o’clock in the morning and four o’clock in the 
afternoon. After sufficient property has been sold to satisfy the execution, 
no more shall be sold. Neither the office [officer] holding the execution, noc 
his deputy, shall become a purchaser, or be interested in any purchase at such 
sale. When the sale is of personal property capable of manual delivery, and 
not in the possession of a third person, association or corporation, it shall be 
within view of those who attend the sale, and be sold in such parcels as are 
likely to bring the highest price; and when the sale is of real property, con- 
sisting of several known lots or parcels, they shall be sold separately or other- 
wise as is likely to bring the highest price, or when a portion of such real 
property is claimed by a third person, and he requires it to be sold separately, 
such portion shall be sold separately. Sales of real property shall be made 
at the courthouse door on Saturday. [L. ’97, p. 71, §2; L. ’99 p. 87, § 4.] 


Sale in parcels, see notes to § 587, infra. 


Cited in 18 Wash. 558, 592. 

Upon the foreclosure of a mortgage upon 
land, a portion of which had been conveyed 
away subsequent to the mortgage, it is the 
duty of the court to ascertain whether the 
mortgaged premises can be sold in parcels 
without impairing the security of the mort- 
gagee, and, if so, to direct the sale of the 


land remaining to the mortgagor prior to 
the sale of that portion conveyed away by 
him: Solicitors ete. Co. v. Wash. etc. Ry. 
Co., 11 Wash. 684. 

This section (2 Hill’s Code, §501) seems 
to recognize the right of one claiming a por- 
tion of the property which is to be sold to 
have his part sold separately: Id. 689, 


§ 584. Sale of Leasehold Absolute. 

Upon a sale of real property under execution, decree or order of sale, 
when the estate is less than a leasehold of two years unexpired term, the sale 
shall be absolute. In all other cases such property shall be subject to redemp- 
tion, as hereinafter provided. At the time of the sale the sheriff shall give 
to the purchaser a certificate of the sale, containing a particular description 
of the property sold, the price bid for each distinct lot, or parcel, the whole 
price paid, and when subject to redemption, it shall be so stated. The mat- 
ters contained in such certificate shall be substantially stated in the sheriff’s 
return of his proceedings upon the writ. [L. ’99, p. 87, $ 5.] 


§ 585. (5286.) Postponement of Sale. 

If, at the time appointed for the sale, the sheriff should be prevented 
from attending at the place appointed, or, being present, should deem it for 
the advantage of all concerned to postpone the sale for want of purchasers, or 
other sufficient cause, he may pcstpone the sale not exceeding one week next 
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after the day appointed, and so from time to time, for the like cause, giving 
notice of every adjournment by public proclamation made at the same time, 
and by posting written notices of such adjournment under the notices of sale 
originally posted by him. The sheriff, for like causes, may also adjourn the 
sale from time to time, not exceeding thirty days beyond the day at which 
the writ is made returnable, with the consent of the plaintiff indorsed upon 


the writ. [Cf. L. *54, p. 182, $ 269; L. *69, p. 93, $357; Cd. ’81, § 361; 2 H. 
C., $ 502.] 
$ 586. (5287.) Bill of Sale by Sheriff. 


When the purchaser of any personal property capable of manual delivery, 
and not in the possession of a third person, association, or corporation, shall 
pay the purchase money, the sheriff shall deliver to him the property, and if 
desired, shall give him a bill of sale containing an acknowledgment of the 
payment. In all other sales of personal property the sheriff shall give the 
purchaser a bill of sale with the like acknowledgment. [Cf. L. ’54, p. 183, 
$ 270; L. ’69, p. 94, § 358; Cd. ’81, $362; 2 H. C., § 503.] 


The fact that, at an execution sale, the 
purchaser did not pay the sheriff until four 
days thereafter, or that the execution debtor 
claims that he was not served with process 
in the action (although liable for the in- 


brought against him and others as part- 
ners), does not constitute proof of fraud 
in the sale or support an action for wrong- 
ful execution or conspiracy to defraud: Eaid 
v. Connolly, 48 Wash. 584, 


debtedness and.having notice of the action 


8587. (5288.) Manner of Selling Real Estate. 

The form and manner of sale of real estate by execution shall be as fol- 
lows: The sheriff shall proclaim aloud at the place of sale, in the hearing of 
all the by-standers: ‘‘I am about to sell the following tracts of real estate 
(here reading the description) upon the following execution’’ (here reading 
the execution). He shall also state the amount which he is required to make 
upon the execution, which shall include damages, interests, and costs up to 
the day of sale, and increased costs. He shall then offer the land for sale, the 
lots and parcels separately or together, as he shall deem most advantageous. 
All land, except town lots, shall be sold by the acre. [Cf. L. ’54, p. 181, $ 262; 
L. ’69, p. 94, § 359; Cd. ’81, § 363; 2 H. C., 8 504.] 


Cited in 11 Wash. 266, 689; 19 Wash. 378. 
It is within the discretion of the sheriff, 
unless otherwise directed by the court mak- 
ing the order of sale, to sell lands upon 


either in mass or in parcels: Feek v. Brewer, 
11 Wash. 264; Otis Bros. & Co. v. Nash, 26 
Wash, 39. See, also, State ex rel. Twiss v. 
Carpenter, 19 Wash. 378, 


execution against a judgment defendant 


§ 588. (5289.) Allotment When Sold by Acre. 

When the land is sold by the acre, and any less number of acres than the 
whole tract or parcel is sold, it shall be measured off to the purchaser in a 
square form, from the northeast corner of the tract or parcel, unless some 
person having an interest in the land shall, at the sale, or prior thereto, and 
before the bidding is made, request that the land sold shall be taken from 
some other part, or in some other form; in such case, if such request is reason- 
able, the officer making the sale shall sell accordingly. [L. ’54, p. 181, § 263; 
Cd. ’81, § 364; 2 H. C., $ 505.] 

Cited in 11 Wash. 689. 


CHAP. V] . SALE OF PROPERTY UNDER EXECUTION, ETC, $5 589-591 


$ 589. (5290.) Sale by Acre not to be Measured. 

When an entire tract or parcel of land is sold by the acre, it shall not be 
measured, but shall be deemed and taken to contain the number of acres 
named in the description, and be paid for accordingly; and when the number 
of acres is not contained in the description, the officer shall declare, according 
to his judgment, how many acres are contained therein, which shall be deemed 
and taken to be the true number of acres, [L. ’54, p. 182, $264; Cd. ’81, 
$ 365; 2 H. C., § 506.] 


§ 590. (5291.) Striking Off, Return, and Payment. 

The officer shall strike off the land to the highest bidder, who shall forth- 
with pay the money bid to the officer, who shall return the money with his 
execution and his doings thereon to the clerk of the court from which the 
execution issued, according to the order thereof: Provided, however, that 
when final judgment shall have been entered in the supreme court, and the 
execution upon which sale has been made issued from said court, the pro- 
ceedings on execution and return shall be docketed for confirmation in the 
superior court in which the action was originally commenced, and like pro- 
ceedings shall be had as though said execution had issued from the said su- 
perior court, [L. ’54, p. 182, $265; L. *69, p. 95, $362; Cd. ’81, $366; 2 H. 
C., $507.] 


Cited in 9 Wash. 109; 12 Wash, 517; 18 
Wash. 119; 26 Wash. 76; 46 Wash. 406. 

Conveyance, proceeds, and return of sale: 
Sce 1 Remington's Digest, pp. 1187, 1188, 
$y 78-86; Lawrence v. Limes Printing Co., 
22 Wash. 482;: Bryant v. Stetson € P. Mill 
Co., 13 Wash. 692; Pennsvlvania Mtg. Co. 
v. Gilbert, 13 Wash. 684; Hamilton v. Car- 
ter, 12 Wash. 510; Gleason v. Tacoma Hotel 
Co., 16 Wash, 412, 

This section has no application to cases 
where mortgaged property under decree of 
foreclosure is bid in hy plaintiff for amount 
of mortgaged debt: State v. Prince, 9 Wash. 
107, 110. 

The sheriff is not entitled to commissions 
upon the sale of mortgaged premises under 


§ 591. 


foreclosure, where plaintiff bids in the prop- 
erty for the amount of the mortgaged debt, 
and no moneys pass through the sherifi's 
hands: Id. 107; State ex rel. Sutter v. 
O’Loughlin, 9 Wash. 529; State ex rel. 
Cannon v. Pugh, 9 Wash. 694; Soderberg v. 
King County, 15 Wash. 194; Moody v. 
Northwestern etc. Bank, 20 Wash. 413. 

commissions wrongfully deducted should 
be credited on the judgment: See Spinning 
v. Pierce County, 20 Wash. 126. 

Under this and the following section the 
“sale” of property under foreclosure means 
the knocking down of the property by the 
sheriff: State ex rel. Steele v. Northwestern 
ete. Bank, 18 Wash. 118. 


(5292.*) Confirmation of Sale of Land—Disposition of Proceeds. 


Upon the return of any sale of real estate as aforesaid, the clerk shall 


enter the cause, on which the execution or order of sale issued, by its title, on 
the motion docket, and mark opposite the same: ‘‘Sale of land for confirma- 
tion,” and the following proceedings shall be had: 

(1.) The plaintiff at any time after ten days from the filing of such return 
shall be entitled, on motion therefor, to have an order confirming the sale, 
unless the judgment debtor, or'in case of his death, his representative, shall 
file with the clerk within ten days after the filing of such return, his objec- 
tions thereto. 

(2.) If such objections be filed the court shall, notwithstanding, allow the 
order confirming the sale, unless on the hearing of the motion, it shall satis- 
factorily appear that there were substantial irregularities in the proceedings 
concerning the sale, to the probable loss or injury of the party objecting. In 
the latter case, the court shall disallow the motion and direct that the prop- 
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erty be resold, in whole or in part, as the case may be as upon an execution 
received of that date. 

(3.) Upon the return of the execution, the sheriff shall pay the proceeds 
of sale to the clerk, who shall then apply the same, or so much thereof as may 
be necessary, in satisfaction of the judgment. If an order of resale be after- 
wards made, and the property sell for a greater amount to any person other 
than the former purchaser, the clerk shall first repay to such purchaser the 
amount of his bid out of the proceeds of the latter sale. 

(4.) Upon a resale, the bid of the purchaser at the former sale shall be 
deemed to be renewed and continue in force, and no bid shall be taken, ex- 
cept for a greater amount. An order confirming a sale shall be a conclusive 
determination of the regularity of the proceedings concerning such sale as to 
all persons in any other action, suit or proceeding whatever. 

(5.) If, after the satisfaction of the judgment, there be any proceeds of the 
sale remaining, the clerk shall pay such proceeds to the judgment debtor, or 
his representative, as the case may be, at any time before the order is made 
upon the motion to confirm the sale: Provided, such party file with the clerk 
a waiver of all objections made or to be made to the proceedings concerning 
the sale; but if the sale be confirmed, such proceeds shall be paid to said party 
of course; otherwise they shall remain in the custody of the clerk until the 


sale of the property has been disposed of. 


[L. ’99, p. 87, § 6. Cf. L. ’54, 


p. 182, $ 266; L. 69, p. 95, $ 363; Cd. ’81, $ 367; 2 H. C., $ 508.] 


See infra, § 592, execution of conveyance. 


See infra, § 858, confirmation in partition. 


See infra, § 1121, sales under foreclosure decree. 
See infra, § 1515, confirmation of probate sales. 


Cited in 11 Wash. 266; 17 Wash. 612, 
643; 18 Wash, 119, 463, 558; 52 Wash. 59. 


See 1 Remington’s Digest, p. 1179, § 42; 
Morrow v. Moran, 5 Wash. 692; Diamond v. 
Turner, 11 Wash. 189; Otis Bros. & Co. v. 
Nash, 26 Wash. 39. 


It is the duty of the court to confirm a 
sale of rcal estate under execution, and it 
is plaintiff's right to have the same con- 
firmed, unless substantial irregularities ex- 
ist which would cause probable loss or in- 
jury to defendant: Feek v. Brewer, 11 Wash. 
264, 267. | 

Where there are no errors to oust the 
court of jurisdiction, an order confirming a 
sale under decree of foreclosure concludes 
inquiry into irregularities attending the 
sale, such as departure from the terms of 
the decree, and from the course and prac- 
tice of the court: Parker v. Dacres, 1 Wash. 
190. See, also, Johnson v. Bartlett, 50 
Wash. 114, 

A sheriff's deed based upon execution sale 
of the homestead veeupied by the family of 
the value of less than one thousand dollars 
is void: Asher v. Sekofsky, 10 Wash. 379. 

And the fact that the judgment debtor 
sells the land to a third party and removes 
therefrom will not cure the sberiff’s deed 
theretofore executed: Id. 

Proceedings on motion for confirmation: 
See 1 Remington's Digest, p. 1179, § 45: 


Krutz v. Batts, 18 Wash. 460; Harding v. 
Atlantic Trust Co., 26 Wash. 536; Hardin v. 
Day, 29 Wash. 664; Whitworth v. McKee, 
32 Wash. 83. 


Persons who may question validity of sale 
—waiver and estoppel: See 1 Remington’s 
Digest, p. 1180, $45; Standard Furniture 
Co. v. Van Alstine, 22 Wash. 670; Daniel v. 
Gold Hill Min. Co., 28 Wash. 411; Murray 
v. Briggs, 29 Wash. 245; Hamilton v. Car- 
ter, 12 Wash. 510. 


The purchaser of land at an execution 
sale acquires the equitable title upon pay- 
ment of the purchase price, if the procecd- 
ings antedating the sale have been regular, 
whether the sale is confirmed or not: Mor- 
row v. Moran, 5 Wash. 692. 


Time when title passes: See 1 Remington's 
Digest, p. 1182, 859; Hays v. Merchants’ 
Bunk, 14 Wash. 192; Knowles v. Rogers, 27 
Wash. 211; Singly v. Warren, 18 Wash. 434; 
De Roberts v. Stiles, 24 Wash. 611, 

The judgment debtor, until after the ex- 
piration of the time to redeem, is the holder 
of the legal title, and must in all respects 
be treated as the owner of the land: Hays 
v. Merchants’ Bank, 10 Wash. 573, 577. 

A debtor in failing circumstances cannot, 
after a levy upon all his real estate, waive 
any of the formalities established by law 
for the sale of property under execution: 
Murray v. Briggs, 29 Wash. 245, 
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A sale to a plaintiff after her death is a 
nullity and may be vacated at any time: See 
Brooks v. Lewis, 22 Wash. 192. 

As to effect of fraud in procuring con- 
firmation of sale, see Knowles v. Rogers, 27 
Wash. 211; Bank v. Doherty, 37 Wash. 32. 

A certificate of purchase and confirma- 
tion of sale pass the substantial title of 
defendant upon an execution sale; and a 
sale of community property upon a judg- 
ment for partnership debts cannot be col- 
laterally attacked on the ground that there 
was sufficient partnership property to sat- 
isfy the execution: Diamond v. Turner, 11 
Wash. 189. 

Judgment creditors as purchasers: See 1 
Remington’s Digest, p. 1183, § 64; Wood- 
hurst v. Cramer, 29 Wash. 40; Blooming- 
dale v. Weil, 29 Wash. 611; Lee v. Wrixon, 
37 Wash. 47; Hacker v. White, 22 Wash. 
415; Roher v. Snyder, 29 Wash. 199; Scott 
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v. McGraw, 3 Wash. 675; 
Brackett, 8 Wash. 652. 


An execution plaintiff who purchases the 
property levied on does not occupy the 
position either of an innocent purchaser or 
of a bona fide encumbrancer: Benney v. 
Clein, 15 Wash. 581. 


Where a plaintiff has purchased the de- 
fendant’s property at execution sale. under 
a judgment which has afterward been va- 
cated, he is estopped to dispute the defend- 
ant’s title thereto in a subsequent action 
instituted by the defendant against him for 
the recovery of the property: Benney v. 
Ciein, 15 Wash. 581. 


The fact that a higher bid is submitted 
after sale of lands on execution is not 
ground for refusing to confirm the sale, 
under subdivision 2 of this section: Mer- 
ritt v. Graves, 52 Wash. 57. 


McEachern y. 


(5293.) Eviction of Purchaser—Recovery. 


If the purchaser of real property sold on execution, or his successor in 
interest, be evicted therefrom in consequence of the reversal of the judgment, 
he may recover the price paid, with interest, and the costs and disbursements 
of the suit by which he was evicted, from the plaintiff in the writ of execu- 
tion. [L. ’69, p. 96, $ 364; Cd. ’81, $ 368; 2 H. C., $ 509.] 


§ 593. (5294.) Contribution and Subrogation. 

When property liable to an execution against several persons is sold 
thereon, and more than a due proportion of the judgment is levied upon the 
property of one of them, or one of them pays without a sale more than his 
proportion, he may compel contributions from the others; and when a judg- 
ment is against several, and is upon an obligation or contract of one of them 
as security for another, and the surety pays the amount, or any part thereof, 
either by sale of his property or before sale, he may compel repayment from 
the principal. In such case the person so paying or contributing shall be 
entitled to the benefit of the judgment to enforce contribution or repayment 
if within thirty days after his payment he file with the clerk of the court 
where the judgment was rendered notice of his payment and claim to con- 
tribution or repayment. Upon filing such notice, the clerk shall make an 
entry thereof in the margin of the docket where the judgment is entered. 
[L. ’54, p. 183, $ 272; Cd. ’81, $ 369; 2 II. C., $ 510.] 


See infra, $$ 978, 979, and notes, effect of satisfaction of judgment by sureties. 


§ 594. (5295.*) Redemption from Sale. 

Property sold subject to redemption, as above provided, or any part 
thereof separately sold, may be redeemed by the following persons, or their 
successors in interest :— 

1. The judgment debtor or his successor in interest, in the whole or any 
part of the property separately sold. 

2. A creditor having a lien by judgment, decree or mortgage, on any por- 
tion of the property, or any portion of any part thereof, separately sold, 
subsequent in time to that on which the property was sold. The persons 
mentioned in subdivision two of this section are termed redemptioners, [L. 
"99, p. 89,§ 7. Cf. L. ’97, p. 75, $ 15.] 

See notes to § 6750, infra, 
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As to redemption after sale under execu- 
tion, see 1 Remington's Digest, pp. 1185, 
1186, 88 73-77. As to right to redeem after 
sale under mortgage foreclosure, see 2 Rem- 
ington's Digest, pp. 1972-1974, §§ 252-268. 

The enactment of $ 513, 2 Hill's Code, 
did not repeal by implication $ 519 there- 
of: Debenture Corporation v. Warren, 9 
Wash. 312, 

The execution provided in chapter 34 of 
the Code of 1881 is entirely different from 
the order of sale on foreclosure of a mort- 
gage: Parker v. Dacres, 2 W. T. 439; Id. 
130 U. 8. 43; Hays v. Miller, 1 W. T. 143. 

This chapter deals entirely with execu- 
tions at law, and the right to redeem, 
granted by $$ 511-513, 1 Hill's Code, and 
does not in terms or by fair implication 
extend to property sold in any other man- 
ner: Parker v. Dacres, supra; Stevens v. 
Ferry (Wash.), 48 Fed. 11. 

The holder of a sherifl’s certificate of sale 
of land under execution is not such an 
owner thereof as to he entitled to any 
rights under § 2172, 1 Hill’s Code, relating 
to preference rights of abutting owners on 
tide lands: Hays v. Merchants’ Bank, 10 
Wash, 573. 

In sales under the foreclosure act, no 
execution issues, but a copy of the order of 
sale and judgment issues under the seal of 
the court to the sheriff, who proceeds to sell 
in accordance therewith, “as upon execu- 
tion”: Hays v. Miller, 1 W. T. 143. 

The courts of the United States, sitting 
in equity, recognize a statutory right of re- 
demption from a sale under a decree of 
foreclosure, and that the statute conferring 
it is a rule of property in the state: Par- 
ker v. Dacres, 130 U. S. 43. 

The right to redeem after sale, whenever 
it exists, is statutory: Id. 

A court of equity should refuse aid to a 
party asserting a right of redemption un- 
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der the statute who has neglected without 
sufficient cause, before the expiration of 
six months from the confirmation of sale, 
to invoke the authority of the proper court 
to compel the sheriff to accept a tender 
made in conformity with law: Id. 


If the mortgagor does not redeem within 
the time allowed, he cannot afterward re- 
cover the land from the purchaser or his 
grantee, on the ground that no valid deed 
was made by the sheriff: Stevens v. Ferry 
(Wash.), 48 Fed. 7, 11. 


As to notice of application, see Bag- 
gott v. Turner, 21 Wash. 339. 


The notice need not state the hour of the 
day when the application will be made: Id. 
Service of the notice may be proved by the 
testimony of the person serving it, without 
any return or aflidavit thereof: Id. 


The purchaser upon foreclosure sale is 
entitled to pussession, or rental, where there 
is a tenant, of the property from the day of 
sale: Debenture Corp. v. Warren, 9 Wash. 
312. But not where the judgment debtor 
had made a bona fide assignment of the 
rents prior to the lien of the judgment: See 
Griffith v. Burlingame, 18 Wash. 429. 

Where the purchaser is entitled to pos- 
session during the period of redemption, 
the plaintiff in foreclosure is the proper 
party, upon the mortgagor’s refusal to sur- 
render possession, to proceed by petition for 
a writ of assistance: Id. 

“During the same period,” means the same 
period that the purchaser is entitled to when 
there is no tenant holding under an unex- 
pired lease, viz., from the day of sale until 
a resale or redemption: Byers v. Rothschild, 
11 Wash. 296, 299. 

Actions to redeem and for aceountine: 
See 1 Remington’s Digest, p. 1186, $77; 
McKay v. Smith, 27 Wash. 442; Kennedy v. 
Trumble, 32 Wash. 614, 


The judgment debtor or his successor in interest, or any redemptioner, 


may redeem the property at any time within one year after the sale, on pay- 
ing the amount of the bid, with interest thereon at the rate of eight per 
cent per annum to the time of redemption, together with the amount of any 
assessment or taxes which the purchaser or his successor in interest may 
have paid thereon after purchase, and like interest on such amount; and if 
the purchaser be also a creditor having a hen, by judgment, decree or mort- 
gage, prior to that of the redemptioner, other than the judgment under which 
such purchase was made, the amount of such lien with interest. [L. ’99, 
p. 89, $ 8.] 


Compare L. ’54, p. 183; L. ’69, p. 97; Cd. '81, $370 et seq.; 2 H. C., $ 511 et seq., super- 
seded by the act of Mar. 10, ’97. 


§ 596. Successive Redemptions. 

If property be so redeemed by a redemptioner, another redemptioner 
may, within sixty days after the last redemption, again redeem it from the 
last redemptioner by paying the sum paid on such last redemption with in- 
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terest at the rate of eight per cent per annum, and the amount of any taxes 
or assessment which the last redemptioner may have paid thereon after the 
redemption by him, with like interest on such amount, and in addition thereto 
by paying the amount of any liens, by judgment, decree or mortgage, held 
by said last redemptioner prior to his own, with interest; but the judgment 
under which the property was sold need not be so paid as a lien. The prop- 
erty may be again, and as often as a redemptioner is so disposed, redeemed 
from any previous redemptioner within sixty days after the last redemption, 
on paying the sum paid on the last previous redemptign with interest thereon 
at the rate of eight per cent per annum, and the amount of any assessments 
or taxes which the last previous redemptioner paid after the redemption by 
him, with like interest thereon, and the amount of any liens by judgment, 
decree or mortgage, other than the judgment under which the property was 
sold, held by the last redemptioner, previous to his own, with interest. If 
the purchaser or redemptioner shall pay any taxes or assessments, or have or 
acquire any such lien as herein mentioned, he must file a statement thereof 
with the auditor of the county where said property is situate before the 
property shall have been redeemed from him, otherwise the property may 
be redeemed without paying such tax, assessment or lien. Such statement 
shall be recorded by such auditor. [L. ’99, p. 89, § 9.] 


§ 597. Certificate of Redemption. 

If no redemption be made within one year after the sale the purchaser 
or his assignee is entitled to a conveyance; or, if so redeemed, whenever sixty, 
(60) days have elapsed, and no other redemption has been made, or notice 
given operating to extend period of redemption, and the time for redemption 
has expired, the last redemptioner or his assignee is entitled to a sheriff’s 
deed; but in all cases the judgment debtor shall have the entire period of 
one year from the date of the sale to redeem the property. If the judgment 
debtor redeem he must make the same payments as are required to effect a 
redemption by the redemptioner. If the judgment debtor redeem, the ef- 
fect of the sale is terminated and he is restored to his estate. A certificate 
of redemption must be filed and recorded in the office of the auditor of the 
eounty in which the property is situated, and the auditor must note the record 
thereof in the margin of the record of the certificate of sale. [L. *99, p. 90, 
$ 10. Cf. L. ’97, p. 75, $ 16.] 


§ 598. Payment on Successive Redemptions. 

When two or more persons apply to the sheriff to redeem at the same 
time he shall allow the person having the prior hen to redeem first, and so 
on. The sheriff shall immediately pay the money over to the person from 
whom the property is redeemed, if he attend at the redemption; or if not, at 
any time thereafter when demanded. When a sheriff shall wrongfully re- 
fuse to allow any person to redeem, his right to redeem shall not be preju- 
diced thereby, and the sheriff may be required, by order of the court, to 
allow such redemption. [L. ’99, p. 91, § 11.] 


§ 599. Notice of Redemption—Certificate. 

The mode of redeeming shall be as provided in this section. The person 
seeking to redeem shall give the sheriff at least five days written notice of 
his intention to apply to the sheriff for that purpose. It shall be the duty of 
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the sheriff to notify the purchaser or redemptioner, as the case may be, or 
his attorney, of the receipt of such notice, if such person be within such 
county. At the time and place specified in such notice the person seeking 
to redeem may do so by paying to the sheriff the sum required. The sheriff 
shall give the person redeeming a certificate stating therein the sum paid 
on redemption, from whom redeemed, the date thereof and a description of 
the property redeemed. A person seeking to tedeem shall submit to the 
sheriff the evidence of his right thereto, as follows :— 

(1) If he be a lien creditor, a copy of the docket of the judgment or de- 
erce under which he claims the right to redeem, certified by the clerk of the 
court where such judgment or decree is docketed; or if he seeks to redeem 
upon mortgage, the certificate of the record thereof; also an affidavit, veri- 
fied by himself or agent, showing the amount then actually due thercon. 

(2) A copy of any assignment necessary to establish his claim, verified by 
the affidavit of himself or agent, showing the amount then actually due on 
the judgment, decree or mortgage. l 

(3) If the redemptioner or purchaser has a lien prior to that of the lien 
creditor seeking to redeem, such redemptioner or purchaser shall snbmit to 
the sheriff the evidence thereof, and the amount due thereon, or the same 


may be disregarded. [L. ’99, p. 91, § 12.] 


§ 600. Rents and Profits During Period of Redemption. 

The purchaser, from the time of the sale until the redemption, and the 
redemptioner from the time of his redemption until another redemption, ex- 
cept as hereinafter provided, is entitled to receive from the tenant in posses- . 
sion the rents of the property sold, or the value of the use and occupation 
thereof. But when any rents or profits have been received by such person 
or persons thus entitled thereto, from the property thus sold, preceding the 
redemption thereof from him, the amount of such rents and profits, over and 
above the expenses paid for operating, caring for, protecting and insuring 
the property, shall be a credit upon the redemption money to be paid; and if 
the redemptioner or other person entitled to make such redemption, before 
the expiration of the time allowed for such redemption, files with the sheriff 
a demand in writing for a written and verified statement of the amounts of 
such rents and:proftits thus received, and expenses paid and incurred, the 
period for redemption is extended five (5) days after such sworn statement is 
given by such person thus receiving such rents and profits, or by his agent, 
to the person making such demand, or to the sheriff. It shall be the duty 
of the sheriff to serve a copy of such demand upon the person receiving such 
rents and profits, his agent or his attorney, if such service can be made in 
the county where the property is situate. If such person shall, for a period 
of ten days after such demand has been given to the sheriff, fail or refuse to 
give such statement, such redemptioner or other person entitled to redeem 
from such sale, making such demand, may bring an action within sixty days 
after making such demand, but not later, in any court of competent juris- 
diction, to compel an accounting and disclosure of such rents, profits and 
expenses, and until fifteen days from and after the final determination of 
such action the right of redemption is extended to such redemptioner or 
other person making such demand who shall be entitled to redeem. If a 
sworn statement is given by the purchaser or other person receiving such 
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rents and profits, and such redemptioner or other person entitled to re- 
deem, who makes such demand, desires to contest the correctness of the same, 
he must first redeem in accordance with such sworn statement, and if he de- 
sires to bring an action for an accounting thereafter he may do so within 
thirty days after such redemption, but not later: Provided, that if such 
property be farming or agricultural property and be in possession of any 
purchaser or any redemptioner and is redeemed after the first day of April 
and before the first day of December, and the purchaser or his tenant has 
performed any work in preparing such property for crops, or planted crops, 
he shall be entitled to reimbursement for such work and labor or the richt 
to retain possession of such property until the first day of December follow- 
ing, and the redemptioner shall be entitled to collect the reasonable rental 
value thereof during such farming year, unless such reasonable rental shall 
have been collected by such purchaser and accounted for to the redemp- 
tioner. [L. ’99, p. 92, § 13.] 


§ 601. Restraining Waste During Redemption Period. 

Until the expiration of the time allowed for redemption the court may 
restrain the commission of waste on the property. But it is not waste for 
the person in possession of the property at the time of the sale or entitled to 
possession afterwards during the period allowed for redemption to continue 
to use it in the same manner in which it was previously used, or to use it in . 
the ordinary course of husbandry, or to make the necessary repairs of build- 
ings thereon, or to use wood or timber on the property therefor, or for the 
repairs of fences, or for fuel in his family while he occupies the property. 
[L. ’99, p. 93, § 14.] 


§ 602. Possession During Period of Redemption. 

The purchaser from the day of sale until a resale or redemption, and 
the redemptioner from the day of his redemption until another redemption, 
shall be entitled to the possession of the property purchased or redeemed, 
unless the same be in the possession of a tenant holding under an unexpired 
lease, and in such case shall be entitled to receive from such tenant the rents 
or the value of the use and occupation thereof during the period of redemp- 
tion: Provided, that when a mortgage contains a stipulation that in case of 
foreclosure the mortgagor may remain in possession of the mortgaged prem- 
ises after sale and until the period of redemption has expired the court 
shall make its decree to that effect and the mortgagor have such right: Pro- 
vided further, that as to any land so sold which is at the time of the sale 
used for farming purposes, or which is a part of a farm used at the time of 
sale for farming purposes the judgment debtor shall be entitled to retain 
possession thereof during the period of redemption and the purchaser or his 
successor in interest shall if the judgment debtor do not redeem have a lien 
upon the crops raised or harvested thereon during the period of such pos- 
session for interest on the purchase price at the rate of six per cent per an- 
num during the period of possession and for any taxes with interest: And, 
provided further, that in case of any homestead occupied for that purpose 
at the time of sale, the judgment debtor shall have the right to retain pos- 
session thereof during the period of redemption without accounting for is- 
sues or value of occupation. [L. ’99, p. 93, $ 15.] 


463 


3 603 


A purchaser, although entitled to rents 
under this section, cannot recover in ad- 
vance rents so payable under contract be- 
tween tenant and execution defendant, as 
the latter’s right of redemption renders un- 
certain the period of time for which the 
execution purchaser is entitled to collect 
rents: Byers v. Rothchild, 11 Wash. 296. 

Under § 519, 2 Hill’s Code, entitling the 
purchaser at an execution sale of real 
property to possession and to the rents and 
profits from the date of sale, such execu- 
tion sale, although no eviction has in fact 
occurred, is sufficient to warrant the com- 
mencement of an action by a vendee for 
breach of warranty: Frank v. Jenkins, 11 
Wash. 611, citing 11 Wash. 460. 

Under $ 519, 2 Hill's Code, provid- 
ing that the purchaser upon foreclosure 
sale shall be entitled to possession of the 
property from the day of sale until re- 
demption, unless the same be in the pos- 
session of a tenant holding under an un- 
expired lease, in which case he shall be 
entitled to receive the rents or the value 
of the use and occupation thereof during 
the same period, the purchaser is entitled 
to the rents and profits without being re- 
quired to account therefor to a subsequent 
_Yedemptioner: Knipe v. Austin, 13 Wash, 
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189. Compare Hays v. Bank, 14 Wash. 195; 
Hardy v. Heriott, 11 Wash. 460. 


As to possession during period of redemp- 
tion, see 1 Remington’s Digest, p. 1185, § 67; 
Hagerman v. Heltzel, 21 Wash. 444, 58 Pac. 
580; State ex rel. Montgomery v. Superior 
Court, 21 Wash. 564; State ex rel. Steel v. 
Northwestern & Pac, etc. Bank, 18 Wash. 
118; Canadian & Amer. Mort. & T. Co. v. 
Blake, 24 Wash. 102; Woodhurst v. Cramer, 
29 Wash. 40; Murray v. Briggs, 29 Wash. 
245. 

Under § 519, 2 Hill’s Code, a purchaser 
upon a foreclosure sale, who takes posses- 
sion of the premises and leases them to an- 
other, cannot be required to account, at tne 
suit of the mortgagor to redeem, for the 
rents and profits arising from tne use and 
occupation of such premises for the period 
between sale and redemption: Hardy v. 
Herriott, 11 Wash. 460; citing Debenture 
Corp. v. Warren, 9 Wash. 312. 

Certificate of redemption to the husband 
alone is sufficient: Carroll v. Hill Tract Im- 
provement Co., 44 Wash. 569. 


As to constitutionality, construction, and 
operation of the latter part of this section, 
relating to homesteads, see North Pacific 
Loan and Trust Co. v. Bennett, 49 Wash. 34. 


In all cases where real estate has been, or may hereafter be sold in pur- 


suance of law by virtue of an execution or other process, issued upon an 
ordinary money judgment, or by virtue of execution, or other process issued 
upon a decree for the foreclosure of a mortgage or other lien it shall be the 
duty of the sheriff or other officer making such sale to execute and deliver 
to the purchaser, or other person entitled to the same a deed of conveyance 
of the real estate so sold immediately after the time for redemption from such 
sale has expired: Provided, such sale has been duly confirmed by order of 
the court. In case the term of office of the sheriff or other officer making 
such sale shall have expired before a sufficient deed has been executed, then 
the successor in office of such sheriff shall, within the time specified in this 
act, execute and deliver to the purchaser or other person entitled to the same 
a deed of the premises so sold, and such deeds shall be as valid and effectual 
to convey to the grantee the lands or premises so sold, as if the deed had 
heen made by the sheriff or other officer who made the sale. [L. ’99, p. 94, 
$ 16. Cf. L. *97, p. 75, $ 16.] 


See supra, $ 591, confirmation of sale. 


A certificate of purchase and confirma- 
tion of sale passes the substantial title of 
defendant upon an execution sale, and the 
fact that a deed in pursuance thereof was 
executed to the purchaser thereof after his 
death will not defeat the title of those 
claiming under him: Diamond v. Turner, 11 
Wash. 159, 

The fact that a judgment debtor, after a 
void exceution sale of his homestead, and 
the execution of a sheriff’s deed thereto, 
sells the land to a third party and removes 
therefrom, will not cure the invalidity of 
the sheriff’s deed: Asher v. Sekofsky, 10 
Wash. 379, 


In an action by a redemptioner to set 
aside a sherifi’s deed as having been made 
before the right of redemption had expired, 
the complaint does not state a cause of 
action when it nowhere alleges how long it 
was after the execution sale when the deed 
was made nor when there is no sufficient 
allegation as to any offer to redeem within 
the time provided by statute after the con- 
firmation of sale: Bryant v. Stetson € Post 
M. Co., 13 Wash. 692, 

The title of the purcbaser relates back 
to the time the lien of the judgment at- 
tached: See Pennsylvania Mtg. Inv. Co. v. 
Gilbert, 13 Wash. 684, 
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§ 604. Entry of Deed. 

The party to whom such sheriff’s deed is given shall, upon reccipt 
thereof, take the same to the clerk of the superior court, who shall enter in 
his book of levies, where the levy is recorded, the sale of real estate therein 
conveyed, and shall indorse the fact upon the deed, with the date when pre- 
sented to him and when made: And no county auditor shall record any 
such deed without such indorsement. [L. ’99, p. 95, $ 17.] 


CHAPTER VI. 
COMMISSIONERS TO CONVEY REAL ESTATE, 


$ 605. (5300.) Court may Appoint, When. 
The several superior courts may, whenever it is necessary, appoint a 

commissioner to convey real estate,— 

1. When, by a judgment in an action, a party is ordered to convey real 
property to another, or any interest therein; 

2. When real property, or any interest therein, has been sold under a spe- 
cial order of the court, and the purchase money paid therefor, [L. ’54, p. 
205, $ 390; Cd. ’81, $ 528; 2 H. C., $ 814.] 


$ 606. (5301.) Contents of Deed. 

The deed of the commissioner shall so refer to the judgment authorizing 
the conveyance that the same may be readily found, but need not recite the 
record in the case generally, [L. ’54, p. 205, $ 391; Cd. '81, $ 529; 2 H. C., 
$ 815.] 


$ 607. (5302.) Conveyance Made in Pursuance of Judgment—Effect of. 

A conveyance made in pursuance of a judgment shall pass to the grantee 
the title of the parties ordered to convey the land. [L. ’54, p. 205, $ 392; Cd.. 
81, $ 530; 2 H. C., $ 816.] 


§ 608. (5303.) Conveyance Made in Pursuance of a Sale— Effect of. 

A conveyance made in pursuance of a sale ordered by the court shall 
pass to the grantee the title of all the parties to the action or proceeding. 
[L. ’54, p. 205, $ 393; Cd. ’81, $ 531; 2 H. C., $ 817.] 


$ 609. (5304.) Approval by Court Necessary. 

A conveyance by a commissioner shall not pass any right until it has 
been examined and approved by the court, which approval shall be indorsed 
on the conveyance, and recorded with it. [L. 754, p. 205, $ 394; Cd. 781, 
$ 532; 2 II. C., $ 818.] 


§ 610. (5305.) Execution of Conveyance. 

It shall be sufficient for the conveyance to be signed by the eoınmissioner 
only, without affixing the name of the parties whose title is conveyed, but 
the names of the parties shall be recited in the body of the conveyance. [L. 
"54, p. 205, $ 395; Cd. *81, $ 533; 2 IL C., $ 819.] 


$ 611. (5306.) Recording. 

The conveyance shall be recorded in the office in which by law it shonld 
have been recorded had 1t been made by the parties whose title is conveyed 
by it. [L. ’54, p. 205, $ 396; Cd. ’81, $ 534; 2 H. C., $ 820.] 
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§ 612. (5307.) Conveyance, How Enforced. 

In ease of a judgment to compel a party to execute a conveyance of real 
estate, the court may enforce the judgment by attachment or sequestration, 
or appoint a commissioner to make the conveyance. [L. ’54, p. 205, § 397; 
Cd. ’81, $535; 2 H. C., $ 821.] 


CHAPTER VII. 
PROCEEDINGS SUPPLEMENTAL TO EXECUTION. 


§ 613. (5312.*) Order to Examine Judgment Debtor. 

At any time within six years after entry of a judement for the sum of 
twenty-five ($25) dollars or over, and after the return of an execution 
against property wholly or partially unsatisfied upon proof thereof, by affi- 
davit or other competent written evidence satisfactory to the judge or after 
the issuing of an execution against property and upon proof by the affidavit 
of a party or otherwise to the satisfaction of the court or a Judge thereof 
judgment debtor has property which he unjustly refuses to apply towards 
the satisfaction of the Judgment, such court or judge may, by an order, re- 
quire the judgment debtor to appear at a specified time and place before 
the judge granting the order, or a referee appointed by him, to answer con- 
cerning the same; and the judge to whom application is made under this act 
may, if it is made to appear to him by the affidavit of the judgment creditor, 
his agent or attorney that there is danger of the debtor abseonding. order 
the sheriff to arrest the debtor and bring him before the judge granting the 
order. Upon being brought before the judge he may be ordered to enter into 
a bond, with sufficient sureties, that he will attend from time to time before 
the judge or referee, as shall be directed, during the pendency of the pro- 
ceedings and until the final termination thereof. [L. ’93, p. 435, $ 1; L. ’99, 
p. 146, § 1.] | 


For former laws on this subject compare: L, ’54, pp. 183-186; L. ’69, pp. 101-102; Cd. ’S1, 
$$ 391-387; 2 H. C., 88 522-528. 

See infra, $ 647 et seq., attachments. 

See infra, $ 680 et seq., garnishments. 


Cited in 11 Wash. 653; 13 Wash. 632; 18 
Wash. 152; 21 Wash. 200, 

See 1 Remington's Digest, pp. 1188-1191, 
§§ 85-106. 

Issuance of an execution is a jurisdic- 
tional step necessary to sustain proceedings 
of this character: Timm v. Stegman, 6 
Wash. 13; Allen v. Stallcup, 13 Wash. 631, 
633. 

The return of an execution unsatisfied is 
sufficient to authorize proceedings supple- 
mentary to execution: Klepsch v. Donald, 18 
Wash. 150. 

Such proceedings are held to be of equi- 
table jurisdiction, intended to serve the end 
of a creditor’s bill, and to be heard and 
determined by the judge with or without a 
jury, as he may desire: Murne v. Schwa- 
hacher, 2 W. T. 130. See infra, $ 635; 
Mears v. Lamona, 17 Wash. 148; Klepsch 
v. Donald, 18 Wash. 150. Proceedings sup- 
plemental to execution involve the same prin- 
ciple as garnishment; Frankenthal v, Solo- 
monson, 20 Wash. 460, 
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The provisions of title 8, chapter 6, of 
2 Hill's Code, governing supplementary 
proceedings, do not afford an adequate 
remedy for setting aside a fraudulent cun- 
veyance of real property, and resort may 
consequently be had to a court of equity: 
Klosterman v. Mason Co. etc. Ry. Co., 8 
Wash. 281, 

As to contents of affidavit, see Klepseh v. 
Donald, 18 Wash. 150; Flood v. Libby, 38 
Wash, 366. 

The affidavit may be amended by permis- 
sion so as to make it conform to the orig- 
inal proceedings: Murne v. Schwabacher, 
supra. 

After arrest, and being advised of supple- 
mental proceedings against him, a party 
cannot dispose of property in question and 
thus avoid responsibility: Id., 191. 

This chapter does not warrant the cita- 
tion and examination of officers of an in- 
solvent corporation for which a receiver has 
been appointed: Allen v. Stalleup, 13 Wash. 
631. 
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Salaries of publie officers or employees against the judgment debtor: Timm v. Steg- 


cannot be reached: See Flood v. Libby, man, 6 Wash. 13. 
38 Wash, 366. This chapter does not authorize the en- 


51) forcement, by contempt proceedings, of a 

Held, under ss sa DD Hill's Code, judgment annulling a marriage and order- 

that the affidavit filed as basis for order ing the payment of certain money: Van Al- 
need not state that execution has been issued 


stine, In re, 21 Wash. 194. 
§ 614. (5313.) Warrant, How Vacated, etc. 
A warrant issued as prescribed in the last section may be vacated or 
modified by the judge making the same, or by the court out of which the 


execution was issued, upon giving three days’ notice to the opposite party. 
[L. ’93, p. 435, $ 2.] 


§ 615. (5314.) Order to Discover Property, etc., of Judgment Debtor. 

Upon proof by affidavit or otherwise, to the satisfaction of the judge, that 
execution has been issued as prescribed by section 613 of this chapter, and 
also that any person or corporation has personal property of the judgment 
debtor of the value of twenty-five dollars or over, or is indebted to him in said 
amount, the judge may make an order requiring such person or corporation, 
or an officer thereof, to appear at a specified time and place before him, or a 
referee appointed by him, and answer concerning the same. [L. 793, p. 436, 
$ 2.] 


Cited in 20 Wash. 460. 
An order in supplemental proceedings 


jurisdiction construed the same to have 
that effect; since the journal entry is only 


“to appear before S., court commissioner,” 
for examination, will be considered as an 
order of reference to a court commissioner, 
especially where the court of original 


evidence of the court's action, and on ap- 
peal will be given the same interpretation 
as given by the lower court: Howaıd v. 
Hanson, 49 Wash. 314, 


§ 616. (5315.) Before Whom Examined—Referee to Certify Evidence. 

An order requiring a person to attend and be examined, made pursuant . 
to any provision of this chapter, must require him so to attend and be exam- 
ined either before the judge to whom the order is returnable or before a 
referee designated therein. Where the examination is taken before a referee, 
he must certify to the judge to whom the order is returnable all of the evi- 
dence and other proceedings taken before him. [L. ’93, p. 436, $ 4.] 


$ 617. (5316.) Proceedings upon Examination—Adjournment. 

Upon an examination made under this chapter, the answer of the party 
or witness examined must be under oath. A corporation must attend by 
and answer under the oath of an officer thereof, and the judge may, in his 
discretion, specify the officer. Either party may be examined as a witness in 
his own behalf, and may produce and examine other witnesses as upon the 
trial of an action. The judge or referee may adjourn any proceedings under 
this chapter, from time to time, as he thinks proper. [L. ’93, p. 436, § 5.] 


property in her possession: See Franken- 
thal v. Solomonson, 20 Wash. 460. 


The wife of a judgment debtor may be 
examined as to whether she has any of his 


§ 618. (5317.) Referee to be Sworn. 

Unless the parties expressly waive the referce’s oath, a referee appointed 
as prescribed in this chapter must, before entering upon an examination or 
taking testimony, subscribe and take an oath that he will faithfully and fairly 
discharge his duty upon the reference, and make a just and true report ac- 
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§§ G19, 620 


The oath must be returned to the 
[L. ’93, p. 436, $ 6.] 


cording to the best of his understanding. 
judge with the report of the testimony. 


§ 619. (5318.) Order Authorizing Payment to Sheriff. 

At any time after the commencement of a special proceeding authorized 
by this chapter, and before the appointment of a receiver therein, or the 
extension of a receivership thereto, the judge by whom the order or warrant 
was granted or to whom it is made returnable, may in his discretion upon 
proof by affidavit to his satisfaction that a person or corporation is indebted 
to the judgment debtor, and upon such notice given to such person or corpora- 
tion as he deems just, or without notice make an order permitting the person 
or corporation to pay the sheriff designated in the order a sum on account of 
the alleged indebtedness not exceeding the sum which will satisfy the execu- 
tion. A payment thus made is to the extent thereof a discharge of the in- 
debtedness except as against a transferee from the judgment debtor in good 
faith, and for a valuable consideration, of whose rights the person or corpora- 
tion had a or constructive notice when the payment was made. [L. ’93, 
p. 436, § 7. 


Judgment against a garnishee is unwar- 
ranted where it appears from the evidence 
that he signed a promissory note in his own 
name in favor of the principal debtor, but 


trustee for others; that the note was not 
due; and that it was in the hands of a third 
party not before the court: Timm v. Steg- 
man, 6 Wash. 13, 


that his liability thereon was in fact as a 


§ 620. (5319.) Order Requiring Delivery of Money, etc., to Sheriff or 
Receiver. 

Where it appears from the examination or testimony taken in the special 
proceedings authorized by this chapter that the Judgment debtor has in his 
possession or under his control money or other personal property belonging 
to him, or that one or more articles of personal property capable of manual 
delivery, his right to the possession whereof is not substantially disputed, are 
in the possession or under the control of another person, the judge by whom 
the order or warrant was granted, or to whom it is returnable, may in his 
discretion, and upon such notice given to such persons as he deems just, or 
without notice, make an order directing the Judgment debtor, or other person, 
immediately to pay the money or deliver the articles of personal property to a 
sheriff designated in the order, unless a receiver has been appointed or a re- 
ceivership has been extended to the special proceedings, and in that case to 


the reeciver. [L. ’93, p. 437, $ 8.] 
See notes to § 613, supra. 


Cited in 88 Wash, 375. 

See 1 Remington’s Digest, p. 1190, § 99 
et seq. 

The finding in supplemental proceedings 
that certain realty is liable to execution and 
an order for its sale to satisfy a judgment, 
creates no special lien against the property, 
and where such property is claimed as a 
homestead it is entitled to exemption to the 
extent allowed under the statute granting a 
judgment debtor exemption of his homestead 
premises: Field v. Greiner, 11 Wash. 8. 

In supplemental proceedings, upon a trial 
ef the issue that the judgment debtors had 
property which they unjustly refused to ap- 
ply toward the satisfaction of the judgment, 


the failure of the judgment debtors to assert 
their homestead rights in certain realty will 
not bar such claim thereafter: Field v. 
Greiner, 11 Wash, 8; decided under $$ 522, 
925, 2 Hill's Code. 

A garnishce cannot be required to turn 
over property upon which he has a lien until 
such lien ig satisfied: Coombs v. Davis, 2 
Wash. 466, 5“ 

Where it appears from examination of 
defendant in proceedings supplementary to 
execution that he has personal property 
which be has withheld from exeeution, the 
court is warranted in ordering him to turn 
over such property to the sheriff for sale: 
Kle;sch v. Donald, 18 Wash. 159, 
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A receivership in proceedings under this an order as to certain exempt property is 
section will not be disturbed where the court erroneous and reversed: Flood v. Libby, 38 
finds generally that property is unjustly Wash. 366, 
withheld by the judgment debtors, although 


§ 621. (5320.) Duty of Sheriff. 

If the sheriff to whom money is paid or other property is delivered, pur- 
suant to an order made as prescribed in the last section of this chapter, does 
not then hold an execution upon the judgment against the property of the 
judgment debtor, he has the same rights and power, and is subject to the 
same duties and liabilities with respect to the money or property, as if the 
money had been collected or the property had been levied upon by him by 
virtue of such an execution, except as provided in the next section. [L. ’9, 
p. 487, § 9.] 


§ 622. (5321.) How Money or Property Applied. 

After a receiver has been appointed or a receivership has been extended 
to the special proceedings, the judge must, by order, direct the sheriff to pay 
the money, or the proceeds of the property, deducting his fees, to the receiver; 
or if the case so requires to deliver to the receiver the property in his hands. 
But if it appears to the satisfaction of the judge that an order appointing a 
receiver or extending a receivership is not necessary, he may, by an order 
reciting that fact, direct the sheriff to apply the money so paid, or the pro- 
ceeds of the property so delivered, upon an execution in favor of the judg- 
ment creditor issued either before or after the payment or delivery to the 
sheriff. [L. ’93, p. 438, § 10.] 


§ 623. (5322.) Balance, How Disposed of. 

Where money is paid or property is delivered as prescribed in the last 
four sections and afterwards the special proceeding is discontinued or dis- 
missed, or the judgment is satisfied without resorting to the money or prop- 
erty, or a balance of the money or of the proceeds of the property, or a part 
of the property remains in the sheriff’s or receiver’s hands after satisfying 
the judgment and the costs and expenses of the special proceeding, the judge 
must make an order directing the sheriff or receiver to pay the money or de- 
liver the property so remaining in his hands to the debtor, or to such other 
person as appears to be entitled thereto, upon payment of his fees and all 
other sums legally chargeable against the same. [L. *93, p. 438, $ 11.] 


§ 624. (5323.) Transfer of Property may be Enjoined, etc. 

The judge by whom the order or warrant was granted or to whom it is 
returnable may make an injunction order restraining any person or corpora- 
tion, whether a party or not a party to the special proceeding, from making 
or suffering any transfer or other disposition of or interference with the 
property of the judgment debtor or the property or debt concerning which 
any person is required to attend and be examined, until further direction in 
the premises. Such an injunction may be made simultaneously with the 
order or warrant by which the special proceeding is instituted, and upon the 
same papers or afterwards, upon an affidavit showing sufficient grounds 
therefor. The judge or court may, as a condition of granting an application 
to vacate or modify the injunction order require the applicant to give security 
in such sum and in such manner as justice requires. [L. ’93, p. 438, § 12.] 


469 


§§ 625-629 THE ENFORCEMENT OF JUDGMENTS, [TırLe IV 


§ 625. (5324.) Mode of Service of Certain Orders. 
An injunction order or an order requiring a person to attend and be 

examined made as prescribed in this chapter must be served,— 

1. By delivering to the person to be served a certified copy of the original 
order and a copy of the affidavit on which it was made; 

2. Service upon a corporation is sufficient if made upon an officer, to whom 
a copy of a summons must be delivered. Where a summons is personally 
served upon a corporation, unless the officer to be served is specially desig- 
nated in the order, the order may be served by any person who can serve a 
summons in an action. [L. ’93, p. 439, $ 13.] 


§ 626. (5325.) Service of Warrant. 

The sheriff, when he arrests a judgment debtor by virtue of a warrant 
issued as prescribed in this chapter, must deliver to him a copy of the warrant 
and of the affidavit upon which it was granted. [L. ’93, p. 439, § 14.] 


§ 627. (5326.) Proceedings, How Discontinued or Dismissed. 

A special proceeding instituted as prescribed in this chapter may be dis- 
eontinued at any time upon such terms as justice requires, by an order of 
the judge made upon the application of the judgment creditor. Where the 
judgment creditor unreasonably delays or neglects to proceed, or where it 
appears that his judgment has been satisfied, his proceedings may be dis- 
missed upon like terms by a like order made upon the application of the 
judgment debtor, or of plaintiff in a Judgment creditor’s action against the 
debtor, or of a judgment creditor who has instituted either of the special 
proceeding[s] authorized by this chapter. Where an order appointing a 
receiver or extending a receivership has been made in the course of the 
special proceeding, notice of the application for an order specified in this 
section must be given in such manner as the judge deems proper, to all 
persons interested in the receivership as far as they can conveniently be 
ascertained. [L. 793, p. 439, $ 15.] 


$ 628. (5327.) Costs to Judgment Creditor. 

The judge may make an order allowing to the judgment ereditor a fixed 
sum as costs, consisting of his witness fees and referee’s fees and other dis- 
bursements, and of a sum in addition thereto not exceeding twenty-five 
dollars, and directing the payment thereof out of any money which has come 
or may come to the hands of the receiver or of the sheriff within a time 
specified in the order. [L. *93, p. 439, $ 16.] 

Cited in 49 Wash, 320. may be allowed as costs, to be paid out 
A judgment in supplemental proceedings of any money which may come to the 
requiring the judgment debtor to deliver hands of the sheriff or receiver within a 
certain personal property to the sheriff specified time: Howard v. Hanson, 49 
cannot require the payment of costs into Wash. 314, 
court; but uuder this section, a fixed sum 


§ 629. (5328.) Costs to Judgment Debtor. 

Where the Judgment debtor or other person against whom the special 
proceeding is instituted has been examined, and property applicable to the 
payment of the judgment has not been discovered, the judge may make an 
order allowing him a hke sum as costs, and directing the payment thereof 
within a time specified in the order by the judgment creditor. [L. ’93, p. 
410, $ 17.] 
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$ 630. (5329.) Disobedience of Order, How Punished. 

A person who refuses, or without sufficient excuse neglects, to obey an 
order of a judge or referee made pursuant to any of the provisions of this 
chapter, and duly served upon him, or an oral direction given directly to him 
by a judge or referee in the course of the special proceeding, or to attend 
before a judge or referee according to the command of a subpoena duly 
served upon him, may be punished by the judge of the court out of which 
the execution issued, as for contempt. [L. ’93, p. 440, $ 18.] 


§ 631. (5330.) Attendance of Judgment Debtor, Where. l 

A judgment debtor who resides or does business in the state cannot be 
compelled to attend pursuant to an order made under the provisions of this 
chapter at a place without the county where his residence or place of busi- 
ness is situated. Where the judgment debtor to be examined under this 
chapter is a corporation the court may cause such corporation to appear and 
be examined by making like order or orders as are prescribed in this chapter, 
directed to any officer or officers thereof. [L. ’93, p. 440, § 19.] 


§ 632. (5331.) Not Excused from Answering, When. | 

A party or witness examined in a special proceeding authorized by this 
chapter is not excused from answering a question on the ground that his 
examination will tend to convict him of a commission of a fraud, or to prove 
that he has been a party to or privy to or knowing of a conveyance, assign- 
ment, transfer or other disposition of property for any purpose; or that he 
or another person claims to be entitled as against the judgment creditor or 
receiver appointed or to be appointed in the special proceeding to hold prop- 
erty derived from or through the judgment debtor, or to be discharged from 
the payment of a debt which was due to the judgment debtor or to a person 
in his behalf. But an answer cannot be used as evidence against the person 
so answering in a criminal action or criminal proceeding. [L. ’93, p. 440, 
§ 20.] 


§ 633. (5332.) Proceedings in Case of Joint Debtors. 

When, in proceedings under this chapter, personal service of the sum- 
mons in the action was not made on all of the defendants, a debt due to, or 
other personal property owned by, one or more of the defendants not sum- 
moned jointly with the defendants summoned, or with any of them, may be 
reached by proceedings under this chapter. [L. 793, p. 441, $ 21.] 


§ 634. (5333.) Continuance. 

A special proceeding under this chapter instituted before one judge may 
be continued from time to time before another judge of the same court with 
like effect as if it had been instituted or commenced before the judge who 
last heard the same. [L. ’93, p. 441, $ 22.] 


§ 635. (5334.) Proceedings Applicable to Judgments of Justices’ Courts. 

This chapter shall apply to judgments recovered in justice court upon 
which a transcript has been issued and filed with the clerk of the superior 
court. [L. ’93, p. 441, § 23.] 


$ 636. (5335.*) Proceedings, Before Whom Instituted. 
Special proceedings under this chapter may be instituted and prosecuted 
before the superior court of the county in which the judgment was entered 
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or any judge thereof, or before the superior court of any county to the 
sheriff of which an execution has been issued or in which a transcript of said 
judgment has been filed in the office of the clerk of said court or before any 
judge thereof. [L. ’99, p. 146, § 2. Cf. L. 93, p. 441, $ 24.] 


§ 637. (5336.) Property Exempt from Seizure. 

This chapter does not authorize the seizure of, or other interference 
with, any property which is expressly exempt by law from levy and sale by 
virtue of an execution, or any money, thing in action or other property held 
in trust for a judgment debtor where the trust has been created by, or the 
fund so held in trust has proceeded from, a person other than the judgment 
debtor; or the earnings of the judgment debtor for his personal services 
rendered within sixty days next before the institution of the special pro- 
ceeding, where it is made to appear by his oath or otherwise that those earn- 
ings are necessary for the use of a family wholly or partly supported by his 
labor. [L. 93, p. 441, $ 25.] 

See supra, $563 et seq., property exempt from exccution, 
Cited in 38 Wash. 371. 


§ 638. (5337.) Proceedings are Special—To be Heard Without Jury. 
Proceedings under this chapter are special proceedings, and shall be 
heard by the judge or referee before whom the same are returnable without 
a jury. [L. ’93, p. 441, $ 26.] 
See note to § 613, supra, 


§ 639. (5338.) Fees of Referee. 
The fees of referees appointed in proceedings under this chapter shall 
be five dollars per day. [L. ’93, p. 441, $ 27.] 


§ 640. (5339.) Receiver, When and How Appointed. 

At any time after making an order requiring the judgment debtor or 
any other person to attend and be examined, or the issuing of a warrant, as 
prescribed in this chapter, the judge to whom the order or warrant is return- 
able, or the court out of which the order was issued, may make an order ap- 
pointing a receiver of the property of the judgment debtor. At least two 
days’ notice of the application for the order appointing a receiver must be 
given personally to the judgment debtor, unless the judge or court is satisfied 
that he cannot, with reasonable diligence, be found within the state, in which 
case the order must recite that fact and may dispense with the notice, or may 
direct notice to be given in any manner which the judge thinks proper. But 
where the order to attend and be examined or the warrant has been served 
upon the judgment debtor, a receiver may be appointed upon the return day 
thereof, or at the close of the examination, without further notice to him. [L. 
"93, p. 441, $ 28.] 


§ 641. (5340.) Notice to Other Creditors. 

The judge must ascertain, if practicable, by the oath of the judgment 
debtor or otherwise, whether any other special proceeding authorized by this 
chapter is pending against the judgment debtor, or if a receiver has been 
appointed or application has been made for the appointment of a receiver 
of the property of the Judgment debtor in any other action by a judgment 
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creditor. If either is pending, and a receiver has not been appointed therein, 
notice of the application for the appointment of a receiver, and of all of the 
subsequent proceedings respecting the receivership, must be given in such 
manner as the judge directs to the judgment creditor prosecuting it. [L. 
"93, p. 442, $ 29.] 


§ 642. (5341.) Only One Receiver Appointed—Extending Receivership. 

Only one receiver of the property of the judgment debtor shall be ap- 
pointed. Where a receiver thereof has already been appointed the judge, 
instead of making the order prescribed in the last section, must make an order 
extending the receivership to the special proceedings before him. Such an 
order gives to the judgment creditor the same rights as if a receiver was ap- 
pointed upon his application, including the right to apply to the court to 
control, direct or remove the receiver, or to subordinate the proceedings in 
or by which the receiver was appointed to those taken under his judgment. 
[L. ’93, p. 442, $ 30.] 


§ 643. (5342.) Order to be Filed, Where. 

An order appointing a receiver or extending a receivership must be filed 
in the office of the county clerk wherein the judgment-roll in the action 
is filed; or if the special proceeding is founded upon an execution issued out 
of a court other than that in which the judgment was rendered, in the office 
of the clerk of the county wherein the transcript of the Judgment is filed. 
[L. ’93, p. 442, $ 31.] 


§ 644. (5343.) When Property Vests in Receiver. 

The property of the judgment debtor is vested in a receiver, who has 
duly qualified, from the time of filing the order appointing him or extending 
his receivership, as the case may be, subject to the following exceptions :— 

1. Real property is vested in the receiver only from the time when the 
order, or a certified copy thereof, as the case may be, is filed with the auditor 
of the county where it is situated; 

2. When the judgment debtor, at the time when the order is filed, resides 
in another county of the state, his personal property is vested in the receiver 
only from the time when a copy of the order, certified by the auditor in whose 
office it is recorded, 1s filed with the auditor of the county where he resides. 
[L. *93, p. 443, $ 32.] 


§ 645. (5344.) Receiver's Title, How Extended by Relation. 

Where the receiver’s title to personal property has become vested, as 
prescribed in the last section, it also extends back by relation, for the benefit 
of the judgment ereditor, in whose behalf the special proceeding was insti- 
tuted as follows:— ` 

1. When an order requiring the judgment debtor to attend and be exam- 
ined, or a warrant requiring the sheriff to arrest him and bring him before 
the judge, has been served, before the appointment of the receiver, or the 
extension of the receivership, the receiver’s title extends back so as to in- 
clude the personal property of the Judgment debtor at the time of the ser- 
vice of the order or warrant; 

2. Where an order or warrant has not been served as specified in the fore- 
going subdivision, but an order has been made requiring a person to attend 
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and be examined concerning property belonging or a debt due to the judg- 
ment debtor, the receiver’s title extends to the personal property belong- 
ing to the judgment debtor, which was in the hands or under the control of 
the person or corporation thus required to attend at the time of the service 
of the order, and to a debt then due to him from that person or corporation; 

3. In every other case where notice of application for the appointment of 
a receiver was given to the judgment debtor, the receiver’s title extends to 
the personal property of the judgment debtor at the time when the notice 
was served, either personally or by complying with the requirements or [of] 
an order prescribing a substitute for personal service; 

4. Where the case is within two or more of the foregoing subdivisions of 
this section, the rule most favorable to the judgment creditor must be 
adopted. But this section does not affect the title of a purchaser in good 
faith without notice, and for a valuable consideration; or the payment of a 
debt in good faith and without notice. [L. ’93, p. 443, § 33.] 


§ 646. (5345.) Records to be Kept by Clerk. 

Each county clerk must keep in his office a book indexed to the names 
of the judgment debtors, styled ‘‘book of orders appointing receivers of 
judgment debtors.’’ A county clerk in whose office an order or a certified 
copy of an order is filed, as prescribed in this chapter, must immediately note 
thereupon the time of filing it, and as soon as practicable, must record it in 
the book so kept by him. He must also, upon request, furnish forthwith to 
any party or person interested, one or more certified copies thereof. For 
each omission to comply with any provision of this section, a county clerk 
forfeits to the party aggrieved two hundred and fifty dollars, in addition to 
all damages sustained by reason of the omission. [L. ’93, p. 444, § 34.] 
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TITLE V. 


PROVISIONAL REMEDIES. 
CHAPTER I—ATTACHMENTS. 


Attachment, when granted. 664. Attachment of moneys in hands of 
Issuance of writ, affidavit for. officer. 
Attachment on debt not due. ` 665. Attachment of moneys in court. 
Answer, when to be filed in case debt 666. Inventory of sheriff. 

not due. 667. Subjection of attached property to 
Judgment suspended. judgment. 
Bond for attachment. 668. Collection when property attached in- 
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CHAPTER III.—CLAIM AND DELIVERY (REPLEVIN). 


Plaintiff may claim immediate de- 709. Bond—Service of bond and affidavit. 
livery. 710. Objections to bond—Justification of 
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“y 


on 


CON GS 


Qr 


“7-90 al 
or rt El 


~ 
so 


. Buildings may be broken open, when. 717. Return of sheriff. 
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. Warrant must state cause of arrest. 772. Liability of sheriff for escape, 


. Defendant entitled to copy of warrant. 773. Judgment—Sheriff as bail. 

. How warrant executed—Fees of sheriff, 774. Bail liable to sheriff, when. 

. Conditions of bail bond. 775. Officer authorized to take bail may ex- 
. Surrender of defendant. amine surety. 

. Bail may arrest defendant, when. 776. Money may be deposited for bail. 

. Proceeding against bail. 777. Bonds are not to fail for want of 
. Exoneration of bail, form. 
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. Affidavit for writ. 781. Who may have writ, 
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Recognizance — Commitment — Dis- 783. Before justices. 
charge, 784, Venue. 
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CHAPTER L 
ATTACHMENTS, 


§ 647. (5350.) Attachment, When Granted. 

The plaintiff at the time of commencing an action, or at any time after- 
ward before judgment, may have the property of the defendant, or that of any 
one or more of several defendants, attached in the manner hereinafter pre- 
scribed, as security for the satisfaction of such Judgment as he may recover. 
[L. ’86, p. 39, §1; 2 H. C., $ 288.] 

For former enactments on this subject see: L. ’54, pp. 155-162; L.’60, pp. 30-36; L. '63, 


pp. 112-120; L. ’69, pp. 41-47; L. ’71, pp. 9, 10; L. ’73, pp. 43-50; L. ’77, pp. 35-40; Cd. 


"81, $8 174-192. 


The foregoing provisions are repealed by the provisions of this chapter, 
See supra, $ 220 et seq., manner of commencing civil actions. 

See supra, $ 573 et seq., claim of third person to property attached, 

See infra, $ 680 et seq., provisions relating to garnishments, 

See infra, $ 1888, claim of third person in justice's court. 


Cited in 10 Wash. 450; 29 Wash. 203. 


Nature and grounds of attachment: See 
1 Remington's Digest, p. 300, $$ 1-4. 

The provisions of $ 171, 2 Hill's Code, pro- 
viding that civil actions shall be commenced 
by filing complaint with clerk, has not been 
repealed, in so far as issuance of writs of 
attachments are concerned, by $ 220, supra: 
Cosh-Murray Co. v. ‘Tuttich, 10 Wash. 449. 


An attachment may issue in an equitable 
action, when the object is to recover a speci- 
fied amount of money: Bingham v. Keylor, 
19 Wash. 555; Rohrer v. Snyder, 29 Wash, 
199, 


An attachment is but an auxiliary pro- 
ceeding: Nesqually M. Co. v. Taylor, 1 
W. T. 1; Windt v. Banniza, 2 Wash. 147; 
Denny v. Sayward, 10 Wash. 422. 


Property vested in a nonresident admin- 
istrator is liahle to attachment: Barlow v. 
Coggin, 1 W. T. 257. 

There can be no valid attachment, unless 
property is found liable to attachment upon 
which the same can be made: Jean v. Dee, 
5 Wash. 580, 582, 


§ 648. 


An attachment lien is sufficient to sup- 
port a creditor's bill, without first obtain- 
ing judgment, where it is shown that the 
debtor is insolvent, and that an execution 
would prove unavailing: Benham v. Ham, 5 
Wash. 128; following Meacham Arms Co. 
v. Swarts, 2 W. T. 412; Thompson v. Caton, 
3 W. T. 31. 

The owner of a mortgage has the right 
to intervene in a suit in which the mort- 
gagor is a party defendant and in which 
the mortgaged property has been attached, 
for the purpose of having his mortgage lien 
declared prior to that of the attachment: 
Langert v. Brown, 3 W. T. 102. 

An attachment may issue after the filing 
of a complaint and before service of sum- 
mons, under the statutes of this state: 
Schwabacher Bros. & Co. v. Grocery Co., 
14 Wash. 225; Cosh-Murray Co. v. Tuttich, 
supra. 

Ownership or possession of property as 
determining liability: See 1 Remington's 
Digest, p. 301, §8; Clerf v. Montgomery, 15 
Wash, 483, 1028; Johnson v. Irwin, 16 
Wasn. 652; Standard Furniture Co. v. Van 
Alstine, 31 Wash. 499, 


(5351.) Issuance of Writ, Affidavit for. 


The writ of attachment shall be issued by the clerk of the court in which 


the action is pending; but before any such writ of attachment shall issue, the 
plaintiff, or some one in his behalf, shall make and file with such clerk an 
affidavit showing that the defendant is indebted to the plaintiff (specifying 
the amount of such indebtedness over and above all just ercdits and offsets), 
and that the attachment is not sought and the action is not prosecuted to 
hinder, delay, or defraud any creditor of the defendant, and either,— 

1. That the defendant is a foreign corporation; or 

2. That the defendant is not a resident of this state; or 

3. That the defendant conceals himself so that the ordinary proccss of law 
cannot be served upon him; or 
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4. That the defendant has absconded or absented himself from his usual 
place of abode in this state, so that the ordinary process of law cannot be 


served upon him; or 


5. That the defendant has removed or is about to remove any of his prop- 
erty from this state, with intent to delay or defraud his creditors; or 

6. That the defendant has assigned, secreted, or disposed of, or is about to 
assign, secrete, or dispose of, any of his property, with intent to delay or 


defraud his creditors; or 


7. That the defendant is about to convert his property, or a part thereof, 
into money, for the purpose of placing it beyond the reach of his creditors; or 

8. That the defendant has been guilty of a fraud in contracting the debt 
or incurring the obligation for which the action is brought; or 

9. That the damages for which the action is brought are for injuries arising 
from the commission of some felony, or for the seduction of some female. 


[L. ’86, p. 39, §2;2 H. C., § 289.] 


See references to last section. 


See infra, $ 677, and notes, amendment of affidavit. 


Cited in 1 Wash. 463; 2 Wash. 151; 12 
Wash. 284; 17 Wash. 297; 19 Wash. 557; 
21 Wash. 635; 47 Wash. 164. 

As to proceedings to proeure attachment, 
see 1 Remington’s Digest, p. 302, $$ 10-16. 

If, in instituting attachment proceedings, 
a paper is filed in form of an affidavit, 
signed by plaintiff’s attorney, but not veri- 
fied, the court is without jurisdiction of the 
subject matter: Tacoma Grocery Co. v. 
Draham, 8 Wash. 263; see, also, Nesqually 
Mill Co. v. Taylor, 1 W. T. 1. 

An affidavit in attachment alleging that 
“defendant is about to assign, seerete and 
dispose of his property, with intent to de- 
lay and defraud his creditors,” and an afh- 
davit on a motion to discharge, averring that 
defendant “is not about to assign, secrete 
and dispose of his property with intent, 
etc.,” admits that defendant is about to do 
any of the acts mentioned: Hanson v. 
Doherty, 1 Wash. 461. 

A transfer of property by wav of prefer- 
ence by an insolvent corporation, while 
against equity and good conscience, is not 
such a fraud in fact as will support an at- 
tachment by another ereditor: Holbrook v. 
Peters & Miller Co., 8 Wash. 344. 

There is sufficient ground to attach prop- 
erty in the hands of a third person when the 
testimony shows that the transfer of prop- 
erty to such party was fraudulent: Burns v. 
Woolery, 15 Wash. 134. 

A plaintiff is entitled to a writ of attach- 
ment in an action to recover upon a debt 
which has been fraudulently contracted: 
Blackinton v. Rumpf, 12 Wash. 279. 

An aftidavit which alleges that defendant 
has assigned, etc., his property with intent 
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to delay and defraud his creditors and that 
he is about to assign, ete., his property with 
like intent, is not open to the objection of 
being inconsistent and bad in form: Id. 

In an action to recover the price of goods, 
in which the complaint alleged a secret part- 
nership between the two detendants and that 
they conspired and colluded to defraud their 
creditors, the business being carried on in 
the name of one, who subsequently disposed 
of his property to the other and fled the 
country, the refusal of the court to dissolve 
an attachment which had been issued on the 
ground that defendants had secreted and dis- 
posed of their property and were abont to do 
so with intent to delay and defraud credi- 
tors, and that they had been guilty of fraud 
in contracting the debt, is warranted, when 
it appears that the two had been partners, 
and after an alleged dissolution had main- 
tained intimate relations; that on the night 
of the departure of the defendant conduct- 
ing the business in his own name, they were 
seen removing goods from the store in a 
clandestine manner; that the alleged secret 
partner, while allowing an overdraft to be 
charged up to him at the bank, was able 
to pay the sum of $5,000 to the absconding 
debtor, which sum had been carried by him 
on his person for sixteen days; and that 
there had been a transfer of all the abscond- 
ing debtor's real estate to the other defend- 
ant: 1d. 

Damages arising from the commission of a 
felony as grounds for attachment: See 1 
Remington’s Digest, p. 301, $4; Branden- 
stein v. Way, 17 Wash. 293; Bingham v. 
Kevlor, 19 Wash. 555; Tacoma Mill Co. v. 
Perry, 32 Wash. 650, 


(5352.) Attachment on Debt not Due. 


An action mav be commenced and the property of a debtor may be at- 
tached previous to the time when the debt becomes due, when nothing but time 
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is wanting to fix an absolute indebtedness, and when the affidavit, in addition 


to that fact, states,— 


1. That the defendant is about to dispose of his property with intent to 


defraud his creditors; or 


2. That the defendant is about to remove from the state, and refuses to 
make any arrangements for securing the payment of the debt when it falls 
due, and which contemplated removal was not known to the plaintiff at the 


time the debt was contracted; or 


3. That the defendant has disposed of his property, in whole or in part, 
with intent to defraud his creditörs; or 
4. That the debt was incurred for property obtained under false pretenses. 


[L. ’86, p. 39, §3;2 H. C., § 290.] 
See references to § 647. 


Cited in 1 Wash. 153; 2 Wash. 382; 23 
Wash. 595; 40 Wash. 337. 

Under this section, the plaintiff must al- 
lege the fraudulent disposition of the prop- 
erty in his complaint, and, in case of de- 


nial, prove the same upon the trial: Cox v.. 


Dawson, 2 Wash. 381. 

In an action upon a note not yet due, 
when the allegation that defendants have 
disposed of their property, with intent to 
delay and defraud creditors, and that they 
are about to depart from the state without 


nied, and no proof is offered by plaintiff, 
judgment for plaintiff is unauthorized: Han- 
son v. Tompkins, 2 Wash. 508; citing Cox 
v. Dawson, supra; Augir v. Foresman, 23 
Wash, 597, 

Upon attachment for debt not due 
brought under this section, the complaint is 
demurrable, where it fails to allege a fraud- 
ulent disposition of the defendant’s property, 
and it is not aided by the statements of the 
affidavit for attachment: Carstens v. Milo, 
40 Wash. 335. l 


providing for payment of the note, are de- 


§ 650. (5353.) Answer, When to be Filed in Case Debt not Due. 

If the debt or demand for which the attachment is sued out is not due at 
the time of the commencement of the action, the defendant is not required to 
file any pleadings until the maturity of such debt or demand, but he may, in 
his discretion, do so, and go to trial as early as the cause is reached. [L. ’86, 
p. 40, §4;2 H. C., $ 291.] 


See references to § 647. 


§ 651. (5354.) Judgment Suspended. 

No final judgment shall be rendered in such action, unless the party con- 
sents, as in the last section, until the debt or demand upon which it is based 
becomes due. But property of a perishable nature may be sold as in other 
cases of attachment. [L. ’86, p. 40, $5; 2 H. C., $ 292.] 


See references to § 647. 


$ 652. (5355.*) Bond for Attachment. 

Before the writ of attachment shall issue the plaintiff, or some one in his 
behalf, shall execute and file with the clerk a bond or undertaking, with 
two or more sureties, ìn the sum in no case less than three hundred dollars, 
in the superior court, nor less than fifty dollars in the justice court, and double 
the amount for which plaintiff demands judgment, conditional that the plain- 
tiff will prosecute his action without delay and will pay all costs that may be 
adjudged to the defendant, and all damages which he may sustain by reason 
of the attachment, not exceeding the amount specified in such bond or under- 
taking, as the penalty thereof, should the same be wrongfully, oppressively or 
maliciously sued out. With said bond or undertaking there shall also be filed 
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the affidavit of the sureties, from which it must appear that such sureties are 
qualified and that they are,taken together, worth the sum specified in the bond 
or undertaking, over and above all debts and liabilities, and property exempt 
from execution. No person not qualified to become bail upon arrest shall 
be qualified to become surety upon a bond or undertaking for an attachment: 
Provided, that when it is desired to attach real estate only, and such fact 
is stated in the affidavit for attachment and the ground of attachment is that 
the defendant is a foreign corporation or is not a resident of the state, or 
conceals himself so that the ordinary process of law cannot be served upon 
him, or has absconded or absented himself from his usual place of abode, so 
that the ordinary process of law cannot be served upon him, the writ of at- 
tachment shall issue without bond or undertaking by or on behalf of the plain- 
tiff: And provided further, that when the claim, debt or obligation, whether 
in contract or tort, upon which plaintiff’s cause of action is based, shall have 
been assigned to him, and his immediate or any other assignor thereof retains 
or has any interest therein, then the plaintiff and every assignor of said claim, 
debt or obligation who retains or has any interest therein, shall be jointly 
and severally liable to the defendant for all costs that may be adjudged to 
him and for all damages which he may sustain by reason of the attachment, 
should the same be wrongfully, oppressively or maliciously sued out. [L. ’03, 
p. 47,81. Cf. L. ’86, p. 40, $6; 2 H. C., $ 293.] 


See references to § 647. 
See § 654, and notes, action on bond. 
Sce infra, § 765, qualifications of sureties in arrest and bail. 


Cited in 6 Wash. 306; 11 Wash. 187; 20 
Wash. 110. 

An action having been brought against 
the sheriff for taking goods not belonging 
to the attachment debtor, and a judgment 
having been obtained therein against the 
sheriff, a subsequent action for trespass 
will not lie against him for the same mat- 
ter, nor against the attaching creditor, or 
his sureties on the attachment bond: Daw- 


If sureties on attachment bond did not 
justify, the attachment will hold between 
an attaching creditor and mortgagee; fail- 
ure to justify is mere irregularity which 
can be cured: Baxter v. Smith, 2 W. T. 97. 

Illegal foreclosure sale under a chattel 
mortgage cannot be shown by the sheriff in 
mitigation of damages for wrongful at- 
tachment: See Chezum v. Parker, 19 Wash, 
645. 


son v. Baum, 3 W. T. 464, 


§ 653. (5356.) Additional Security, When may be Required. 

The defendant may, at any time before judgment, move the court or 
judge for additional security on the part of the plaintiff, and if, on such mo- 
tion, the court or judge is satisfied that the surety in the plaintiff’s bond has 
removed from this state, or is not sufficient, the attachment may be vacated, 
and restitution directed of any property taken under it, unless in a reasonable 
time, to be fixed by the court or judge, further security is given by the plain- 
tiff in form as provided in the preceding section. [L. ’86, p. 40, $7; 2 H. C., 
§ 294. ] 

See references to § 647. 
Cited in 48 Wash. 428. 


§ 654. (5357.) Action on Bond, Damages. 

In an action on such bond, the plaintiff therein may recover, if he shows 
that the attachment was wrongfully sued out, and that there was no reasonable 
cause to believe the ground upon which the same was issued to be true, the 
actual damages sustained and reasonable attorney’s fees to be fixed bv the 
court; and if it be shown that such attachment was sued out maliciously, he 


450 


Cuar. 1] 


ATTACHMENTS, 


§ 654 


may recover exemplary damages, nor need he wait until the principal suit is 
determined before suing on the bond. [L. ’86, p. 41, § 8; 2 H. C., $ 295.] 


See references to § 647. 


See notes to § 404, supra, effect of judgment against an “insane surety.” 


Cited in 6 Wash. 29, 307; 12 Wash. 16; 
20 Wash. 108. 

LIABILITY FOR WRONGFUL AT- 
TACHMENT: See 1 Remington’s Digest, 
p. 312, §§ 53-62. Sureties on sheriff’s offi- 
cial bond are liable for the wrongful acts of 
sheriff or his deputy in attaching property 
excmpt from execution: Mace v. Gaddis, 
3 W. T. 125. 

In an action for damages upon an at- 
tachment bond, an allegation that defend- 
ants gave a bond to plaintiff, not that they 
executed one, is insufticient: Church v. 
Campbell, 7 Wash. 547. And where there 
is a failure to allege that the damages in- 
curred have not been paid, and no proof is 
offered to that effect, defendants are en- 
titled to a nonsuit: Id., 548. 

An action on an attachment bond for 
wrongful attachment is premature where an 
appeal from the final judgment is pending, 
involving the order dissolving the attach- 
ment, and the courts will take judicial no- 
tice of the pendency of the appeal: Maxwell 
v. Griffith, 20 Wash. 106. 

A complaint is insufficient which fails to 
allege execution of the bond by the sure- 
ties, although a copy of the bond may be 
set out in the complaint: Seattle Crockery 
Co. v. Haley, 6 Wash. 302. 

Plaintiff may show want of reasonable 
"cause for the levy by proof as to conduct 
of his affairs and good faith of his trans- 
actions: Id. 

Suretics on an attachment bond may be 
liable for damages, without prior demand 
upon the principal, or suit against him: Id. 

The principal and sureties giving bond 
for attached property of a corporation are 
thereby estopped to deny its corporate ex- 
istence: Id. 

The wrongfulness of an attachment does 
not entitle the defendant therein to re- 
cover, but there must be proof that the same 
was sued out without reasonable cause to 
believe the grounds alleged: MeGill v. 
Fuller & Co., 45 Wash. 615, Exemplary 
damages are not recoverable in a common- 
law action for the wrongtul suing out of 
an attachment, the statute authorizing 
them only in actions on the attachment 
bond: Id. 

In an action upon a bond for wrongful 
levy of an attachment, recovery may be 
had in one suit for damages to both the 
joint and individual property of obligees: 
Sloan v. Langert, 6 Wash. 26; and ex- 
emplary damages may be recovered for 
malicious attachment: Id.; Spokane T. & 
D. Co. v. Hoefer, 2 Wash. 45, distin- 
guished. 

Presumption of malice may be rebutted 
by testimony that defendant believed the 
matters stated in the attachment affidavit 
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to be true, at time of its issuance, and that 
he fully laid the matter before his counsel 
and acted upon his advice: Id. 


For sureties on an attachment bond to 
avoid liability for actual damages, reason- 
able cause must exist as a fact for the is- 
suance of the writ; credible information 
warranting a belief in the existence of 
reasonable cause tends merely to disprove 
malice and thereby relieve from exemplary 
damages: Seattle Crockery Co. v. Haley, 
supra, 

As to persons liable, see 1 Remington’s 
Digest, p. 313, § 56; Rudolph v. Mayer, 
1 W. T. 133; Chezum v. Parker, 19 Wash. 
645; Van de Vanter v. Davis, 23 Wash. 
693. 


Injury to commercial credit is not an 
element of damages for malicious attach- 
ment: Id. An assignee cannot maintain 
an action against an attaching creditor 
and sheriff for injury to business credit of 
his assignor as a result of an allcged ma- 
licious levy of the writ prior to assign- 
ment: Slauson v. Schwabacher, 4 Wash, 
783. 


Where no actual damages are proven, 
exemplary damages cannot be recovered 
upon an attachment maliciously sued out; 
and the mere fact of a failure to establish 
indebtedness in the principal action is not 
proof of malice in the issuance of the 
writ: Hilfrich v. Meyer, 11 Wash. 186; 
Levy v. Fleischner, Mayer & Co., 12 Wash. 
15. Damages for detention of property 
cannot be recovered, where there is no 
proof of actual injury in consequence 
thereof: Hilfrich v. Meyer, supra. The 
fact that an attachment was dissolved is 
merely prima facie evidence that it was 
rightfully dissolved, and does not pre- 
clude further inquiry in an action on the 
bond: Sloan v. Langert, 6 Wash, 26. 

In an action upon the bond, the costs of 
the principal action, to which the attach- 
ment was auxiliary, cannot be recovered 
as damages: Hilfrich v. Mever, supra; 
Seattle Crockery Co. v. Haley, supra; 
Levy v. Fleischner, Mayer € Co., supra; 
Spokane T. € D. Co. v. Hoefer, supra. 

The attorney’s fees in proceedings for 
dissolving an attachment is a matter of 
damages to be submitted to the jury in an 
action on a bond, while the feces in an ac- 
tion on the bond are, under this section, 
to be fixed by the court: Maxwell v. 
Griffith, 20 Wash. 106. 

In the particular case, sheriff held liable 
for failure to serve writ: Zelinsky v. Price, 
8 Wash. 256. Damages for wrongful at- 
tachment: See Barnett v. O'Loughlin, 8 
Wash. 260: Liebenthal v. Price, 8 Wash. 
206. Sheriff not liable, when: See Haas 
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v. Gaddis, 1 Wash. 89; Dixon v. Barnett, 3 51; Voss v. Bender, 22 Wash. 566; Church 
Wash. 645, v. Campbell, 7 Wash. 547. 

The fact that an attachment was sued LIABILITY ON INDEMNIFYING 
out by the advice of attorneys to whom BOND.—Suretics on an indemnitving 
had been submitted all the facts in the bond, preliminary to issuance of attaca- 
case raises the presumption of reasonable ment, are not liable for a wrt vommited 
cause for the action on tne part of the by the sheriff making a levy, as by a will- 
attaching creditor, and in such cases there ful conversion of the goods taken to his 
ean be no recovery on the attachment bond own use, unless such act was contemplated 


even if the writ was wrongfully sued out: Wired by- them: Daw i 
Id. But where the attorney has been W.T 464, y them: Dawson v. Baum, 3 


falsely informed and not put in posses- 
sion of all the facts, the question of prob- 
able cause for the wrongful attachment 
is for the jury: Voss v. Bender, 32 Wash. 
566. 


Malice cannot be presumed as against 
sureties on such an indemnifying bond, 
who are mere strangers to the controversy, 
though they signed it without previously 
In añ action for damages for wronefal Investigating the case: Dawson v. Baum, 


attachment the measure of damages, where Supra, l 
a sale of the goods levied on had been ne- In an action on an attachment bond, 
gotiated prior to attachment and the com- under this section, the plaintiff is not en- 
pletion of the contract had been prevented titled to damages by way of punishment, 
by the levy, is the price of sale agreed but the term, “exemplary aamages,” must 
upon and not the market value of the be construed as being in compensation for 
goods: Curry v. Catlin, 12 Wash. 323. injury to reputation, feelings and other 
As to pleadings in actions on attach- damage of that character, of an intangible 
ment bonds, see 1 Remington’s Digest, p. Mature; Levy v. Fleischuer, Mayer & Co., 
314, $ 59; Cole v. Noerdlinger, 22 Wash, Supra. 


§ 655. (5358.) Contents of Writ—Levy. 

The writ of attachment shall be directed to the sheriff of any county in 
which property of the defendant may be, and shall require him to attach and 
safcly keep the property of such defendant within his county, to the reqnisite 
amount, which shall be stated in conformity with the affidavit. The sheriff 
shall in all cases attach the amount of property directed, if sufficient not ex- 
empt from execution be found in his county, giving that in which the defend- 
ant has a legal and unquestionable title a preference over that in which his 
title is doubtful or only equitable, and he shall, as nearly as the circumstances 
of the case will permit, levy upon property fifty per cent greater in valuation 
than the amount which plaintiff in his affidavit claims to be due. When 
property is seized on attachment, the court may allow to the officer having 
charge thereof such compensation for his trouble and expenses in keeping the 
same as shall be reasonable and just. [L. 86, p. 41, $ 9; 2 H. C., $ 296.] 


See references to $ 647. 
See supra, $ 528 et seq., exemptions. 


Cited in 5 Wash. 689. Lands acquired under the homestead 
Writ and levy: See 1 Remington's Di- laws of the United States are not subject 
gest, pp. 303-306, $$ 17-29. to attachment or execution for homestead- 


The statute fails to provide a method of er’s debts contracted prior to issuance of 
determining whether the levy is excessive patent: Jean v. Dee, 5 Wash. 580; Ilunter 
or not, but the debtor in such cases should v. Wenatchee Land Co., 36 Wash. 541. 


make application to the court for relief The property of a debtor, who has left 
against an excessive levy: McConnell v. the state with intent to defraud his credi- 
Kaufman, 5 Wash. 686. tors, is not exempt from attachment, and 


Seizure of property under attachment the wife cannot claim in his behalf the 
does not devest the title; it merely creates statutory exemption: Carter v. Davis, 6 
a lien. The debtor may still sell subject Wash. 327, 
to the licn, and title will become absolute Under the provisions of the assignment 
upon its discharge, though other levies law ($ 1086 et seq.) property in possession 
have been made thereon while in the sher- of an assignee of an insolvent debtor is 
iff’s hands, subsequent to such sale: Dixon in custodia legis, and cannot be seized 


v. Barnett, 3 Wash. 645, under attachment, although the assignment 
PROPERTY ATTACHABLE: See 1 be alleged as frandulent: Hamilton-Brown 
Remington's Digest, p. 301, §$ 5-9. Shoe Co. v. Adams, 5 Wash, 333, 
4$2 


Cuar. 1] 


The assets of an insolvent corporation 
form a trust fund for the benefit of its 
creditors, and are not subject to attach- 
ment: Thompson v. Huron Lum. Co. 4 
Wash. 600; Conover v. Hull, 10 Wash. 673; 
McKay v. Elwood, 12 Wash. 579; Comp- 
ton v. Schwabacher Bros. Co., 15 Wash. 
306; State ex rel. Krisch v. Superior Court, 
36 Wash. 91. 

A levy of an attachment on chattels, 
subsequent to the execution of a mortgage 
thereon and prior to its filing of record, 
gives no lien on the same when mortgagee 
is in possession: First Nat. Bank v. Car- 
ter, 6 Wash. 494. 

Notice to the sheriff that the goods 


about to be levied upon are in the posses- ` 


sion of a chattel mortgagee is suficient 
notice to the attaching creditors: First 
Nat. Bank v. Carter, 6 Wash, 494, 

Prohibition will not le at the instance 
of an attaching creditor to prevent a re- 
ceiver, Whose appointment is void, from 
taking possession of property other than 
that attached and which he is seeking to 
have seized under his attachment: State v. 
Superior Court, 7 Wash. 77. 

A receiver appointed under a general 
order to take possession of an insolvent 
corporation’s property takes no title to 
property in the custody of the sheriff 
under attachment lien, when the sheriff 
and lienors were not parties to the action 
in which the receiver was appointed: State 
v. Superior Court, 8 Wash. 210, following 
State v. Superior Court, 7 Wash. 77; dis- 
tinguished in State v. Superior Court, 11 
Wash. 63. 

Although a defendant in attachment 
may be entitled to exemption under § 563, 
subdivision 4, it is for him to set up his 
claim, but the plaintiff has the right to 
primarily seize the property upon the writ: 
Zelinsky v. Price, 8 Wash. 256. 

An attachment cannot be levied upon 
mortgaged chattels held by a debtor as 
mortgagee under a bill of sale absolute in 
form, although the officer was without no- 
tice of the true relation of debtor to the 
property: Voorhies v. Hennessy, 7 Wash. 
24 
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Any interest that a mortgagor has in 
mortgaged property can be reached by 
process of garnishment, but if the mort- 
gagee be in possession thereof such pos- 
session cannot be disturbed until the mort- 
gage debt is fully satisfied; modifying 
Byrd v. Forbes, 3 W. T. 318; Marsh v. 


‚Wade, 1 Wash. 538. 


Where partnership property was at- 
tached in an action against one of the 
partners, and subsequently, but prior to 
judgment, ereditors of the partnership at- 
tacu and obtain judgment against the 
partnership, the sherift’s sale of the prop- 
erty on the individual judgment will not 
render him liable in damages: Haas v. 
Gaddis, 1 Wash. 89. 


The holder of a bill of sale as security 
for a debt cannot maintain an action 
against the sheriff in possession of the 
goods under an attachment levy: Seiben- 
baum v. De Lanty, 4 Wash. 596. 


Evidence held sufficient in a particular 
case to sustain a verdict aguinst a sheriff 
for failure to levy a writ of attachment: 
Zelinsky v. Price, supra. 


Where a sheriff has levied upon goods 
under an attachment, and possession there- 
of has been obtained by another under the 
terms of a delivery bond which requires a 
return to the officer, if return thereof shall 
be adjudged, the goods are in custodia 
legis, and cannot be levied upon by an- 
other officer pending the litigation of the 
case in which the original attachment was 
issued: Eidson v. Woolery, 10 Wash. 225. 

In an action brought to foreclose a chat- 
tel mortgage, an attachment cannot be 
issued and levied upon other property, in 
anticipation of an unknown deficiency, in 
view of § 1125, providing that the plain- 
tiff shall not prosecute any other action 
for the same matter while he is foreclosing 
his mortgage: Advance Thresher Co. v. 
Schimke, 47 Wash. 162. 

PERSONAL PROPERTY CAPABLE 
OF MANUAL DELIVERY.—The sheriff 
must actually take into his possession or 
control property of this description: Byrd 
v. Forbes, 3 W. T. 324. 


(5359.) Writs to Different Counties—Costs. 


Writs of attachment may be issued from the superior courts to different 


counties, and several may, at the option of the plaintiff, be issued at the same 
time, or in succession and subsequently, until sufficient property has been 
attached; but only those executed shall be taxed in the costs, unless otherwise 
ordered by the court, and if more property is attached in the aggregate than 
the plaintiff is entitled to have held, the surplus must be abandoned and the 
plaintiff pay all costs incurred in relation to such surplus. After the first 
writ shall have issued, it shall not be necessary for the plaintiff to file any 
further affidavit or bond, but he shall be entitled to as many writs as may be 
necessary to secure the amount claimed. [L. ’86, p. 41, § 10; 2 H. C., § 297.] 
See supra, references to § 647. 


Cited in 25 Wash. 183. See Bingham v. Keyler, 25 Wash. 157. 
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PROVISIONAL REMEDIES, 


[TITLE V 


(5360.) Order of Execution of Writs. 


Where there are several attachments against the same defendant, they 
shall be executed in the order in which they were received by the sheriff. 


[L. ’86, p. 41, §11; 2 H. C., 8 298.] 


See references to § 647. 


Cited in 15 Wash. 645. 


PRIORITY OF ATTACHMENTS: See 
1 Remington's Digest, p. 304, $ 21. 


Where a sheriff has possession of mort- 
gaged goods by consent of mortgagor and 
mortgagee, the levy of an attachment upon 
the same by a deputy sheriff, where he 
takes actual possession, will prevail over 
the rights acquired by another creditor 
who had, prior to such levy, placed a writ 
of attachment in the hands of the sheriff, 
but which was not levied until after the 
deputy had made his levy: Meacham Arms 
Co. v. Strong, 3 W. T. 61. 


The prior levy by a deputy sheriff of a 
writ of attachment placed in his hands 
subsequent to the placing of an execution 
in the hands of the sheriff, will give the 
attachment lien priority over the execu- 
tion: Wallace etc. Mfg. Co. v. Sharick, 


§ 658. 


15 Wash. 643; following Meacham Arms 
Co. v. Strong, 3 W. T. 65. 

Priorities between attachments and 
other liens or claims: See 1 Remington’s 
Digest, p. 304, § 22; State ex rel. Hunt 
v. Superior Court, 7 Wash. 77; State ex 
rel. Perkins v. Graham, 9 Wash. 528; State 
ex rel. Baum v. Superior Court, 14 Wash. 
324; Alexander v. Hemrich, 4 Wash. 727; 
Wells v. Columbia Nat. Bank, 6 Wash. 
621; Puget Sound Nat. Bank v. Levy, 10 
Wash. 499; Schwabacher Bros. Co. v. 
Superior Court, 11 Wash. 63. 

Transfers of property pending or subject 
to attachment: See 1 Remington’s Digest, 
p. 305, § 23; Baxter v. Smith, 2 W. T. 97; 
Langert v. Brown, 3 W. T. 102; First Nat. 
Bank v. Carter, 6 Wash, 494; Johnson v. 
Irwin, 16 Wash. 652; Clerf v. Montgomery, 
15 Wash. 483; Hacker v. White, 22 Wash. 
415; Rohrer v. Snyder, 29 Wash. 199. 


(5361.) Following Property into Adjoining County. | 


If, after an attachment has been placed in the hands of the sheriff, any 


property of the defendant is moved from the county, the sheriff may pursue 
and attach the same in an adjoining county, within twenty-four hours after 
removal. [L. ’86, p. 42, $ 12; 2 H. C., $ 299.] 


See references to § 647. 


§ 659. (5362.) Manner of Executing Writ. 
The sheriff to whom the writ is directed and delivered must execute the 
same without delay, as follows :— 

1. Real property shall be attached by filing a copy of the writ, together 
with a description of the property attached, with the county auditor of the 
county in which the attached real estate is situated; 

2. Personal property capable of manual delivery shall be attached by taking 
into custody ; 

3. Stock or shares, or interest in stock or shares, of any corporation, asso- 
ciation, or company shall be attached by leaving with the president or other 
head of the same, or the secretary, cashier, or managing agent thereof, a copy 
of the writ, and a notice stating that the stock or interest of the defendant is 
attached in pursuance of such writ. [L. ’86, p. 42, $13; 2 H. C., $ 300.] 


See references to $ 617. 
See supra, § 578, manner of levy of execution. 

See supra, $ 650, contents of writ and property attachable. 
Citcd in 14 Wash. 177; 23 Wash. 423. 
Part of $$ 300, 303, 308, 312, 313, of 2 


nishments: See Wooding v. Puget Sound 
Nat. Bank, 11 Wash. 527, 535. 


Hill’s Code, the same being §§ 659, 662, 
666, 667, 668, infra, together with all of 
§§ 305, 309, 310, 311, of 2 Hill's Code, are 
omitted, the same having been repealed by 
ehapter 11 of this title, relating to gar- 
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Mode, sufliciency, etc., of levy: See 1 
Remington’s Digest, p. 303, §§ 18-20; 
Meacham Arms, Co. v. Strong, 3 W. T. 61; 
McConnell v. Kaufman, 5 Wash. 686. 


CHar. I] 


The sheriff must take into his actual 
custody chattels capable of manual deliv- 
ery, in order to make an attachment levy 
thereon: Byrd v. Forbes, 3 W. T. 318. 

Without the levy of an attachment on 
the property of a foreign corporation no 
jurisdiction can be obtained of the defend- 
ant, where the service is by publication: 
Dittenhoefer v. Clothing Co., 4 Wash. 519. 

After judgment against a sheriff for 
wrongtul levy, he may recover indemnity 
against the attaching creditor, under 
whose direction he attached the property 
of another without knowledge or notice 
that it was the property of another than 
the debtor: Standley v. Marsh, 1 Wash. 
512. 

Where property seized under attachment 
is sold by the debtor and the attachment 
released, but subsequent to the sale the 
sheriff levies another writ prior to the re- 
lease, he cannot be held for its value with- 
out demand therefor, notwithstanding the 
demand should precede levy last made: 
Dixon v. Barnett, 3 Wash. 645. 

Where the sheriff has attached defend- 
ant’s property, and acting under an in- 
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demnity bond and by plaintiff’s direction, 
holds the same against the rightful claim- 
ant, and has been compelled to pay a judg- 
ment for such wrongful levy, the title to 
the property remains in the sheriff in trust 
for the attachment plaintiff; and a private 
sale thereof by the sheriff under plaintiff's 
direction does not constitute a trespass, 
nor prejudice a recovery on the indemnity 
bond: Barnett v. O’Loughlin, 8 Wash. 260. 


The filing of a writ of attachment in 
the county auditor’s office is not construc- 
tive notice to one who subsequently ac- 
quires rights under a grantee of the 
attachment debtor: Johnson v. Irwin, 16 
Wash, 652. 


Where partnership property was at- 
tached in an action against one of the 
partners, and subsequently, but prior to 
judgment, creditors of the partnership 
attach and obtain judgment against the 
partnership, the sherift's sale of the prop- 


erty on the individual judgment will not 


render him liable for damages: Haas v. 
Gaddis, 1 Wash. 89. 


$ 660. (5363.) Examination of Defendant Touching His Property. 
Whenever it appears by the affidavit of the plaintiff, or by the return 


of the attachment, that no property is known to the plaintiff or officer on 
which the attachment can be executed, or not enough to satisfy the plaintiff’s 
claim, and it being shown to the court or judge by affidavit that the defend- 
ant has property within the state not exempt, the defendant may be required 
by such court or judge to attend before the court or judge, or referce ap- 
pointed by the court or judge, and give information on oath respecting the 
same. [L. ’86, p. 42, $ 14; 2 H. C., $ 301.] 


See references to $ 647. 


§ 661. (5364.) Receiver Appointed for Attached Property. 

The court before whom the action is pending, or the judge thereof, may 
at any time appoint a receiver to take possession of property attached under 
the provisions of this chapter, and to collect, manage, and control the same, 
and pay over the proceeds according to the nature of the property and the 
exigency of the case. [L. ’86, p. 42, $15; 2 H. C., $ 302.] 


See references to § 647. 


Cited in 7 Wash. 80; 14 Wash. 326; 20 
Wash, 249. 

An attaching creditor has the right not 
only to have his debt paid out of the pro- 
ceeds of the property attached, but also to 
have it retained intact until he obtains 
judgment and issues execution; and a non- 
attaching creditor cannot interfere there- 
with by securing a receiver: State v. Su- 
perior Court, 7 Wash. 77; see State v. 
Superior Court, 8 Wash. 210. 

An attaching creditor whose application 
to intervene in a proceeding for the ap- 
pointment of a receiver has no remedy by 
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appeal, but may resort to prohibition to 
prevent the receiver from taking posses- 
sion of the property attached: State v. 
Superior Court, supra. 

The superior court has jurisdiction, 
under this section, to appoint a receiver in 
an attachment case, who shall have power 
to manage, control and sell the property, 
when it is of such a character that its 
value would be diminished by mere lapse 
of time, although there is an assignment 
for the bencfit of creditors pending in the 
court; State v. Superior Court, 14 Wash. 
324, 


§§ 602-035 PROVISIONAL REMEDIES, (TITLE V 


S 602. (5365.) Sale Before Judgment, Perishable Property. 

If any of the property attached be perishable, or in danger of serious and 
immediate waste or decay, the sheriff shall sell. the same in the manner in 
which such property is sold on execution. Whenever it shall be made to 
appear satisfactorily to the court or judge that the interest of the parties to 
the action will be subserved by a sale of any attached property, the court or 
Judge may order such property to be sold in the same manner as like prop- 
erty is sold under execution. Such order shall be made only upon notice to 
the adverse party or his attorney, in case such party shall have been person- 
ally served with a summons in the action. [L. ’86, p. 42, $16; 2 H. C., $ 303.] 


See references to $ 647. 
See note to $ 659, omission of portion of section explained. 


Cited in 5 Wash. 690. 

The title to goods sold under an attach- 
ment levy passes to the purchaser at the 
sale, although the levy may have been ex- 


$ 663. (5366.) Custody of Money Received. 

All moneys received by the sheriff under the provisions of this chapter 
and all other attached property shall be retained by him to answer any judg- 
ment that may be recovered in the action, unless sooner subjected to execution 
upon another judgment recovered previous to the issuing of the attachment. 
[L. ’86, p. 43, §17; 2 H. C., $ 304.] 

See references to § 647. 


Cited in 23 Wash. 697. 
Money must be left intact until judg- 


8 664. (5367.) Attachment of Moneys in Hands of Officer. 

A sheriff or constable may be garnished for money of the defendant in 
his hands. So may a judgment debtor of the defendant when the judgment 
has not been previously assigned on the record, or by writing filed in the 
office of the clerk, and by him minuted as an assignment on the margin of the 
execution docket, and also an executer or administrator may be garnished for 
money due from the decedent to the defendant. [L. ’86, p. 43, $19; 2 H. C., 
$ 306. ] 

See references to § 647. 


Cited in 3 Wash. 375; 14 Wash. 177; 16 
Wash. 127; 20 Wash. 215; 30 Wash. 273. 
An order requiring persons, not im- 


cessive, and the sale made between time of 
levy and of the judicial sale: McConnell 
v. Kaufman, 5 Wash. 686, 


ment: State ex rel. Arthur Mach. Co. v. 
Superior Court, 7 Wash. 77. 


diction, and amounts to taking of private 
property without due process of law: 
Weisbach v. Arnold, 3 W. T. 111. 


pleaded in an action, except as garnishees, 
and having no notice, to deliver property 
claimed by them to another also not a 
party, but being the sheriff holding the at- 
tachment writ, is void for want of juris- 


§ 665. 


This section was not repealed by the 
later enactment on the subject of garnish- 
ments: See Pierce v. Commercial Inv. Co., 
30 Wash. 272, 


(5368.) Attachment of Moneys in Court. 


When the property to be attached is a fund in court, the execution of a 
writ of attachment shall be by leaving with the clerk of the court [a copy] 
thereof. with notice in writing specifying the fund. [L. 786, p. 43, $20; 2 H. 


C., § 307.] 


See references to § 647. 


Cited in 3 Wash. 375; 16 Wash. 127; 20 Wash. 216; 30 Wash. 273. 


436 


Crap. 1] 


§ 666. (5369.) Inventory of Sherif. 
The sheriff shall make a full inventory of the property attached, and 
return the same with the writ. [L. ’86, p. 43, $ 21; 2 H. C., $ 308.] 


See references to § 647. 

See note to § 659, omission of portion of section explained. 
See infra, § 676, sheriff’s return. 

Sce infra, § 677, and notes, construction of this chapter. 


§ 667. (5370.) Subjection of Attached Property to Judgment. 

If judgment be recovered by the plaintiff, the sheriff shall satisfy the 
same out of the property attached by him which has not been delivered to 
the defendant or claimant as in this chapter provided, or subjected to execu- 
tion on another judgment recovered previous to the issuing of the attachment, 
if it be sufficient for that purpose,— 

1. By applying on the execution issued on said judgment the proceeds of 
all sales of perishable or other property sold by him, or so much as shall be 
necessary to satisfy the judgment; 

2. If any balance remain due, he shall sell under the execution so much 
of the property, real or personal, as may be necessary to satisfy the balance, if 
enough for that purpose remain in his hands. 

Notice of the sale shall be given and the sale conducted as in other cases 
of sales on execution. [L. ’86, p. 44, § 25; 2 H. C., $ 312.] 
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See references to § 647. i 


See note to § 659, omission of portion of section explained. 
See supra, § 578 et seq., notice and sale on execution. 


Cited in 6 Wash. 62; 23 Wash. 697. 

See 1 Remington’s Digest, p. 305, $$ 
27-30. 7 

The proceeds of an attachment levy must, 
at the instance of a creditor lawfully 
obtaining the same, be left intact until 
he may obtain judgment: State ex rel. 
Arthur Mach. Co. v. Superior Court, 7 
Wash. 77. 

In entering judgment in a cause wherein 
property has been attached pending the 
litigation, the correct practice is to have 
the licn by virtue of the attachment ex- 
pressly preserved in the judgment, and the 
property levied upon made subject to the 
exccution to be issued thereon by express 
dircetion: Sheppard v. Guisler, 10 Wash. 
41, 

The lien of an attachment is continuous 
from the moment of a levy until sale on 
execution: Sheppard v. Guisler, 10 Wash. 
41; Van De Vanter v. Davis, 23 Wash. 693. 

The lien of an attachment of real estate 
is merged in that of the judgment when 
the latter is entered: Gullickson v. Fen- 
lon, 48 Wash. 503. 

The necessary expenses incurred by the 
sheriff in caring for attached property by 
plaintiff’s direction, pending litigation, are 
a proper charge against plaintiff, and may 
be retained out of the proceeds of sale: 
Barnett v. O'Loughlin, 8 Wash. 260. 

Where an attaching creditor in a foreign 
jurisdiction also files his claim with the as- 
signee of his debtor, the amount received 
by means of the attachment ought to be 
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deducted from the claim as filed with the 
assignee, and the balance treated as the 
true amount of the indebtedness: Neu- 
felder v. North British ete. Ins. Co., 10 
Wash, 393. 

An attachment sale is not invalidated 
by a failure to give notice to a mortgagee 
of the property sold: Byrd v. Forbes, 3 
W. T. 318. 

Where an attachment has been levied 
upon the goods of a debtor and a sale has 
been made thereof under order of court, 
the title to the goods passes to the pur- 
chaser at such sale, although the levy 
mude may have been excessive and the 
debtor may have made a sale of such goods 
between the time of the levy and the judi- 
cial sale: McConnell v. Kaufman, 5 Wash. 
656. 

Under the statutes of this state, it is un- 
necessary that the judgment in an attach- 
ment suit should direct a foreclosure of 
the lien and a sale of the property at- 
tached, where personal service was had 
upon the defendant: Pa. Mtg. ete. Co. v. 
Gilbert, 13 Wash. 684. 

The proceeds of goods directed to be 
sold under attachment levies should be ap- 
plied on the claims of attaching creditors 
in the order of their levy, and not pro 
rata: Bradley v. Gotzian, 12 Wash, 71. 

'Pitle acquired by an execution creditor 
under his own attachment levy and sale 
will not prevail over a prior nnrecorded 
deed: Hacker v. White, 22 Wash. 415; 
Rohrer v. Snyder, 29 Wash. 199. 


$9 668-672 PROVISIONAL REMEDIES, 


$ 668. (5371.) Collection When Property Attached Insufficient—Surplus. 

If, after selling all the property attached by him remaining in his hands, 
and applying the proceeds, deducting his fees, to the payment of the judg- 
ment, any balance shall remain due, the sheriff shall proceed to collect such 
balance as upon an execution in other cases. Whenever the judgment shall 
have been paid, the sheriff, upon reasonable demand, shall deliver over to the 
defendant the attached property remaining in his hands and any proceeds of 
the property attached unapplied on the judgment. [L. ’86, p. 44, § 26; 2 H. 
C., § 313.] 


See references to § 647. 
See note to § 659, omission of portion of section explained. 


Cited in 23 Wash. 697, 


§ 669. (5372.) Procedure in Case Execution Returned Unsatisfied. 

If the execution be returned unsatisfied, in whole or in part, the plaintiff 
may proceed as in other cases upon the return of an exccution. [L. ’86, p. 45, 
$27; 2 H. C., § 314.] 


See references to $ 647. 


$ 670. (5373.) Judgment for Defendant, Effect of. 

If the defendant recover judgment against the plaintiff, all the procceds 
of sales and money collected by the sheriff, and-all the property attached re- 
maining in the sheriff’s hands, shall be delivered to the defendant or his 
agent. The order of attachment shall be discharged, and the property re- 
leased therefrom. [L. ’S6, p. 45, $ 28; 2 H. C., $ 315.] 

See references to § 647. 
Cited in 23 Wash. 697. 


[TITLE V 


§ 671. (5374.) Discharge of Attachment on Counter Bond. 

If the defendant, at any time before Judgment, causes a bond to be ex- 
ecuted to the plaintiff with sufficient sureties, to be approved by the officer 
having the attachment, or after the return thereof, by the clerk, to the effect 
that he will perform the judgment of the court, the attachment shall be dis- 
charged and restitution made of property taken or proceeds thereof. The 
execution of such bond shall be deemed an appearance of such defendant to 
the action. [L. ’86, p. 45, § 29; 2 II. C., $ 316.] 


Sce references to § 647. 


Cited in 1 Wash. 463; 2 Wash. 151; 37 
Wash, 485, 487-489. 

As to discharge of attachment on 
counter bond, see 1 Remington’s Digest, p. 
309, $ 42, 

If defendant gives bond, and obtains a 
release of attached property (Laws of 
1860, $ 140), judgment given against him 


§ 672. 


(5375.) Judgment on Bond. 


may, at the same time, be rendered against 
his sureties: Rodolph v. Mayer, 1 W.T. 133. 

After the discharge by bond there can 
be no discharge for irregularity: Brady v. 
Onffroy, 37 Wash. 482. 

It is intimated in Rohrer v. Snyder, 29 
Wash, 199, that the pendency of an ac- 
tion to foreclose a mortgage is ground for 
the dissolution of an attachment for the 
recovery of the same debt, 


Such bond shall be part of the record. and if judgment go against the 


defendant, the same shall be entered against him and sureties. 


8 30; 2 H. C., $ 317.] 


See references to $ 647. 
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LL. ’86, p. 45, 


Cuap. 1] 


Cited in 37 Wash. 485, .488. 
Judgment against the sureties upon a 
forthcoming bond in an action wherein an 
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section, without notice to him: Park v. 
Mighell, 3 Wash. 737. See Rodolph v. 
Mayer, 1 W. T. 133. 


attachment is levied is authorized by this 


§ 673. (5376.) Motion to Discharge Attachment. 

The defendant may at any time after he has appeared in the action, either 
before or after the release of the attached property, or before any attachment 
shall have been actually levied, apply on motion, upon reasonable notice to 
the plaintiff, to the court in which the action is brought, or to the judge 
thereof, that the writ of attachment be discharged on the ground that the same 
was improperly or irregularly issued. [L. ’86, p. 45, $ 31; 2 H. C., $ 318.] 


See references to § 647. 

See notes to next section. 

See supra, § 648, grounds for attachment. 
See infra, § 677, amendments. 


Sce infra, $ 1716, subd. 4, appeal from order discharging attachment. 


Cited in 1 Wash. 463; 2 Wash. 151; 15 
Wash. 311; 19 Wash. 284; 23 Wash. 597; 
25 Wash. 191; 37 Wash. 489; 48 Wash. 26. 

Quashing or vacating attachment: See 
1 Remington’s Digest, pp. 306-310, §§ 33- 
45. 

A defendant, in order to move for a dis- 
solution of an attachment, must appear 
and answer: Rodolph v. Mayer, 1 W. T. 
133; Holman v. Cooper, 48 Wash. 24. 


A motion to discharge is addressed to 
the court, and does not contemplate the 
interposition of a jury: Windt v. Banniza, 
2 Wash. 147; Gehres v. Orlowski, 36 Wash. 
156. 

When the motion to discharge is made 
upon affidavits, the same may be opposed 
by counter-aflidavits or oral testimony, but 
the defendant has no right in the first in- 
stance to introduce testimony in support 
of his motion other than by affidavits: 
Windt v. Banniza, supra; modifying Han- 
son v. Doherty, 1 Wash. 461. 

A motion to discharge on the ground of 
the insufficiency of plaintiff’s affidavit for 
the writ should point out explicitly the 
nature of the insufliciency: Windt v. Ban- 
niza, supra. 

Compromising an attachment suit for 
less than was sued for is not evidence that 
the attachment was fraudulent as to other 
creditors: Alexander v. Hemrich, 4 Wash. 
727; nor is an effort by the parties to pre- 
vent the issuance of an attachment becom- 
ing known evidence of fraud: Id. 

As to grounds for quashing, vacating or 
dissolving, see Alexander v. Hemrich, 4 
Wash. 727; Carter v. Davis, 6 Wash. 327; 
Zelinsky v. Price, 8 Wash. 256; Rohrer v. 
Snyder, 29 Wash, 199. 

A motion to dissolve an attachment 
upon the ground that the property at- 
tached was exempt is not warranted under 
this section: Holman v. Cooper, 48 Wash. 
24. 

Where, prior to the rendition of final 
judgment in a case in which an attach- 
ment had been issued, a motion to dissulve 
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has been made, and, after a full hearing 
upon aflidavits, denied, it is error for the 
trial court to entertain another motion to 
dissolve the attachment: Sheppard v. 
Griesler, 10 Wash. 41. 

A motion to dissolve an attachment 
should not be decided upon facts whieh 
have been made to appear in another ac- 
tion, without making them a part of the 
record in the attachment action: Id. 

As to issues and questions considered, 
and burden of proof on motion to dis- 
charge, see 1 Remington” Digest, p. 305, 
§ 39; Bender v. Rinker, 21 Wash. 633; 
Sheppard v. Guisler, 10 Wash. 41; Bing: 
ham v. Kevlor, 25 Wash. 156; Hanson v. 
Tompkins, 2 Wash. 508; Cox v. Dawson, 2 
Wash. 381; Blackington v. Rumpf, 12 
Wash. 279, 

Under the amendment of the assignment 
law of March 10, 1893 (§ 1086, infra), an 
attachment lien is not discharged by the 
subsequent filing of a general assignment 
by the debtor: Bierer v. Blurock, 9 Wash. 
63. 

Under § 2022 of the Code of 1881, after 
the court, in insolveney cases, orders the 
proceedings stayed against a debtor, it has 
no authority to set aside the stay or allow 
attachment proceedings commenced: Trad- 
ers’ Bank v. Van Wagenen, 2 Wash. 172. 

An attaching creditor, under $ 1997 of 
the Code of 1581, may, although his at- 
tachment has been dissolved by a general 
assignment, intervene in an action to 
foreclose a mortgage upon the assigned 
property for the purpose of having the 
mortgage declared invalid as against him: 
Ephraim v. Kelleher, 4 Wash. 243. 

Error in overruling a motion to dissolve 
an attachment, and continuing the lien by 
judgment, is harmless, if the judgment in 
the main action is right and the goods at- 
tached would have been subject to execu- 
tion upon the judgment: Turpin v. Whit- 
ney, 6 Wash. 61. See Williams v. Miller, 
1 W. T. 88. 

The fact that one of several attaching 
creditors of an assiguor in insolvency pre- 
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sents his claim to the assignee does not 
affect the remaining attaching creditors: 
Neufelder v. Ger. Am. Ins. Co., 6 Wash. 
336, 341. 

A confession of judgment by a defend- 
ant in an attachment suit does not, under 
our statute, operate to discharge the at- 
tachment lien: Schloss v. State Bank, 4 
Wash. 726. 

Although a complaint be improperly dis- 
missed, a writ of attachment founded 
thereon falls, but is restored when an ap- 
peal is perfected from the erroneous deci- 
sion: Renton v. St. Louis, 1 W. T. 215. A 
transfer, in good faith, of attached prop- 
erty, during this interval, is valid: Id. 


Effect of dissolution: See 1 Remington’s 
Digest, p. 309, § 44; Dixon v. Barnett, 3 
Wash. 645; Ephraim v. Kelleher, 4 Wash. 
243; Sloan v. Langert, 6 Wash. 26; Penna. 
Mtg. Inv. Co. v. Gilbert, 18 Wash. 667; 
Auyer v. Foresman, 23 Wash. 595; Bing- 
ham v. Keylor, 25 Wash. 156; Braay v. 
Onffroy, 37 Wash, 482; Carstens v. Milo, 
40 Wash. 335. 


An order discharging an attachment held 
to be final and appealable, under Laws of 
1873, § 189: Sufferin v. Chisholm, 1 W. T. 
486; but not under Laws of 1890, pp. 333- 
336; Windt v. Banniza, supra. 

When the appeal record shows that de- 
fendants in attachment retook possession 
of the attached property on a forthcoming 
bond, the refusal of the lower court to dis- 
solve the attachment on their motion will 
not be considered by the supreme court, 
excepting as affecting costs, and not then 
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when no error in that particular has been 
assigned: Kratz v. Dawson, 3 W. T. 100. 

The fact that an order of court is made 
refusing to dissolve an attachment under 
this section does not establish the val- 
idity of such attachment as against cred- 
itors, but it may be attacked by the re- 
ceiver; Compton v. Schwabacher Bros. & 
Co., 15 Wash. 306. 

An attachment levied upon the property 
of an insolvent corporation by a creditor 
having knowledge of its condition may be 
set aside, although insolvency proceedings 
had not been instituted, under the rule in 
this state constituting the assets of an in- 
solvent corporation a trust fund for the 
benefit of all its creditors: Id. 

An attachment creditor who withholds 
possession from a receiver of the property 
of an insolvent corporation, which had 
been obtained by attachment levy, is not 
entitled to recover costs paid to the sheriff 
for the care and custody of the property 
levied on, including rent of the premises 
where the property had been kept, in an 
action instituted by the receiver to dis- 
solve the attachment: Id. 

An order dissolving an attachment 
against a corporation will not be dis- 
turbed on appeal when the record does not 
show what the evidence was before the 
court: Washington Liquor Co. v. Alladio 
Cafe Co., 28 Wash. 176. 

Upon dissolution of an attachment, the 
court need not enter a finding that there 
was reasonable ground for the attachment, 
the same being immaterial in such action: 
Hendelman v. Kahan, 48 Wash. 549, 


(5377.) Hearing of Motion to Discharge—Affidavits., 


If the motion be made upon affidavits upon the part of the defendant, 
but not otherwise, the plaintiff may oppose the same by affidavits or other 


evidence in addition to those on which the attachment was issued. 


p. 45, § 32; 2 H. C., $ 319.] 


See references to § 647. 
See notes to last section. 


Cited in 1 Wash. 463; 2 Wash. 151. 

See 1 Remington’s Digest, p. 308, $ 39; 
Gehres v. Orlowski, 36 Wash. 156. Aff- 
davits used on tlıe hearing of a motion to 
discharge an attachment are nut part of 
the record and can only be made so by a 
statement or bill of exceptions: Windt v. 
Banniza, 2 Wash. 147. 

An attachment may be dissolved on mo- 
tion and aflidavit of but one of several 
defendants: ld. 

§ 675. 


(5378.) Discharge of Writ. 


[L. ’86, 


An affidavit in attachment alleging that 
“defendant is about to assign, secrete and 
dispose of his property, with intent to de- 
lay and defraud his creditors, and an 
allidavit on a motion to discharge, averring 
that defendant “is not about to assign, 
secrete and dispose of his property, etc.,” 
admits that defendant is about to do any 
onc of the acts mentioned: Hanson v. Do- 
herty, 1 Wash. 461. 


If upon application it satisfactorily appears that the writ of attachment 


was improperly or irregularly issued, it must be discharged. 


$ 33; 2 II. C., $ 320.) 


See references to § 647. 


[L. '86, p. 45, 
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Char. 1] 


If an attachment has been dissolved, the 
sherifl’s right of possession ceases, and a 
subsequent levy will not create a lien 
where there is a bona fide sale prior to 
actual levy under a second writ: Anderson 
v. Land, 5 Wash. 493. 


Where property was attached, but before 
judgment the action was dismissed by 
plaintiff, and a chattel mortgage taken 
and foreclosed thereon, the fact that cer- 
tain labor claim notices under $ 1206, 
infra, were served in the original action, 
will not give such claimants a cause of 
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action against the mortgagee: Wells v. 
Columbia Nat. Bank, 6 Wash. 621. 

An order of dissolution made after two 
levies have been made on the same prop- 
erty dissolves the lien of both, unless it 
clearly appears that the order of dissolu- 
tion was limited to one of the writs: 
Pennsylvania Mtg. Inv. Co. v. Gilbert, 18 
Wash. 667. 

In an action for wrongful attachment, 
final judyment of the defendant in the 
attachment suit is conclusive evidence 
that the attachment was wrongful: McGill 
v. Fuller & Co., 45 Wash. 615. 


§ 676. (5379.) Return of Sheriff. 

The sheriff must return the writ of attachment with the summons, if is- 
sued at the same time, otherwise, within twenty days after its receipt, with a 
certificate of his proceedings indorsed thereon or attached thereto, and when- 
ever an order has been made discharging or releasing an attachment upon real 
property, a certified copy of such order may be filed in the offices of the 
county auditors in which the notices of attachment have been filed, and be in- 
dexed in like manner. [L. ’86, p. 45, $ 34; 2 H. C., $ 321.] 


See references to $ 647. 
See supra, $ 666, return of inventory. 
A defective return may be amended: See notes to next section. 


§ 677. (5380.) Liberal Construction—Amendments. 

- This chapter shall be liberally construed, and the plaintiff, at any time 
when objection is made thereto, shall be permitted to amend any defect in the 
complaint, affidavit, bond, writ, or other proceeding; and no attachment shall 
be quashed or dismissed, or the property attached released, if the defect in any 
of the proceedings has been or can be amended so as to show that a legal cause 
for the attachment existed at the time it was issued, and the court shall give 


the plaintiff a reasonable time to perfect such defective proceedings. 
causes for attachment shall not be stated in the alternative. 


$ 35; 2 H. C., $ 322.] 


See references to $ 647. 


The 
[L. ’86, p. 46, 


See supra, $ 144, code to be liberally construed. 


See supra, $ 303, amendments in general. 


Cited in 16 Wash. 127; 17 Wash. 296; 
19 Wash. 557; 21 Wash. 635; 25 Wash. 
18+; 40 Wash. 339. 

See 1 Remington’s Digest, p. 303, $ 15. 

A defective affidavit for attachment is 
not cause for disturbing a judgment; such 
affidavit may be cured by a supplemental 
affidavit: Nesqually M. Co. v. Tavlor, 1 
WwW. T. 1. But a supplemental affidavit 
filed after -an appeal is taken should be 
stricken: Brandenstein v. Way, 17 Wash. 
293. ! 

Although the sheriff's return in attach- 


§ 678. 


ment is not accompanied by an inventory 
of the attached property, subsequent at- 
taching creditors are not entitled to prior- 
ity over the defective attachment; their 
only remedy being to compel an amend- 
ment: Fleischner v. P. P. Tel. Cable Co. 
(Wash.), 55 Fed. 738. 

The dissolution of an attachment on one 
ground is not res judicata when a new afti- 
davit sets up an entirely different ground 
for the writ: Bingham v. Keylor, 25 Wash. 
156. See further, Brady v. Onffroy, 37 
Wash, 482; Carstens v. Milo, 40 Wash. 335. 


(5381.) Power of Judge at Chambers. 


The judge of any superior court shall have power to make every order 


which, by the provisions of this chapter, may be made by the court. 


p. 46, $ 36; 2 H.C, $ 323.] 
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[L. 36, 


$5 679, 680 


$ 679. (5382.) Sheriff, Defined—Proceedings in Justices’ Courts. 

The word ““sherift,”” as used in this chapter, is meant to apply to con- 
stables, when the proceedings are in a justice's court; and when the proceed- 
ings are in a justice’s court, the justice is to be regarded as the clerk of the 
court for all purposes herein contemplated: Provided, that nothing contained 
in this chapter shall be construed to confer upon a justice of the peace power 
to issue a writ of attachment to be served out of the county in which such jus- 
tice shall have his office, or to confer upon a sheriff, constable, or other officer 
power or authority to serve a writ of attachment issued out of justice’s court 
beyond the limits of the county in which such justice shall have his ofíice, ex- 
cept in cases provided for in section 658. And provided further, that noth- 
ing contained in this chapter shall be construed or held to authorize the 
attachment of real estate, or of any interest therein, under a writ of attach- 
ment issued out of any justice’s court. [L. ’86, p. 46, $ 37; 2 H. C., $ 324.] 


See supra, $ 44, subd. 8, jurisdiction of justices of the peace in attachments, 
See supra, $ 647, note. 
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CHAPTER IL 
GARNISHMENTS, 


§ 680. (5390.) Writ, Grounds for Issuance of. 

The clerks of the superior courts in the various counties in the state may 
issue writs of garnishment returnable to their respective courts in the fol- 
lowing cases :— 

1. Where an original attachment has been issued in accordance with the 
statutes in relation to attachments; 

2. Where the plaintiff sues for a debt and makes affidavit that such debt is 
just, due and unpaid, and that the garnishment applied for is not sued out to 
injure either the defendant or the garnishee; 

3. Where the plaintiff has a judgment wholly or partially unsatisfied in 


the court from which he seeks to have a writ of garnishment issued. [L. 


93, p. 95, $ 1.] 


For former laws on the subject of garnishment, see 2 Hill’s Code, §§ 497, 498, and notes 


to §§ 647 and 659, supra. 
See notes to § 578. 


See supra, § 665, attachment of money in court. 
See supra, § 613, proceedings supplemental to execution. 
See infra, § 1807, garnishment in justice’s court. 


See notes to $ 3720, infra. 


Cited in 8 Wash. 537; 10 Wash. 162; 
16 Wash. 127; 17 Wash. 369; 30 Wash. 
273. 

Where a fire insurance company has 
been garnished in another state upon its 
indebtedness to a citizen in this state 
upon its policy of insurance, such fact is a 
good defense to an action in this state 
against the corporation: Neufelder v. Ger- 
man ete. Ins. Co., 6 Wash. 336. 

As to nature of and grounds for gar- 
nishment, see 1 Remington’s Digest, p. 
1322, §§ 1-4; Timm v. Stegman, 6 Wash. 
13; Gaffney v. McGrath, 23 Wash. 476. 

The requirement of $ 182, Code of 1SS1, 
that the garnishee shall appear and be ex- 
amined does not create an adversary pro- 
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ceeding, but is simply a method of probing 
his conscience, and unless on the hearing 
he admits having possession of the de- 
fendant’s property, the court has no juris- 
diction to compel him to turn it over: 
Coombs v. Davis, 2 W. T. 466; Weisbach v. 
Arnold, 3 W. T. 111; but if he claim a lien 
upon the property, he can only be required 
to turn it over to the sheriff until such 
lien is satisfied: Coombs v. Davis, supra. 

A garnishment proceeding is subsidiary 
to and dependent upon the main suit: 
Kelly v. Ryan, 8 Wash. 536; Seattle Trust 
Co. v. Pitner, 17 Wash. 365; Title Guaran- 
tee & Trust Co. v. Seattle Theater Co., 23 
Wash. 517; Tatum v. Geist, 40 Wash. 575. 
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Garnishment or attachment is the only to demanding a list of vendor’s creditors: 
remedy of creditors of a vendor of a stock Rothschild Bros. v. Trewella, 36 Wash. 679. 
of goods in bulk as against a vendee who See Kohn v. Fishbach, 36 Wash. 69; Hol- 
does not comply with the statute in regard ford v. Trewella, 36 Wash. 654. 


§ 681. (5391.) Bond to be Executed, When. 

In the case mentioned in subdivision two of the preceding section the 
plaintiff shall execute a bond with two or more good and sufficient sureties, 
to be approved by the clerk issuing the writ, payable to the defendant in the 
suit, in double the amount of the debt claimed therein, conditioned that he 
will prosecute his suit and pay all damages and costs that may be adjudged 
against him for wrongfully suing out such garnishment. [L. ’93, p. 95, $ 2.] 


$ 682. (5392.) Application for—Affidavit. 

Before the issuance of the writ of garnishment the plaintiff or some one 
in his behalf shall make application therefor by affidavit, stating the facts 
authorizing the issuance of the writ, and that the plaintiff has reason to be- 
lieve, and does believe, that the garnishee, stating his name and residence, is 
indebted to the defendant, or that he has in his possession, or under his con- 
trol, personal property or effects belonging to the defendant, or that the gar- 
nishee is an incorporated or joint stock company, and that the defendant is 


the owner of shares in such company or has an interest therein. 


95, § 3.] 


Persons and property subject to gar- 
nishment: See 1 Remington’s Digest, p. 
1323, $8 5-22; Dittenhoefer v. Coeur 
d'Alene Clo. Co., 4 Wash. 519; Neufelder 
v. German-American Ins. Co., 6 Wash. 336; 
State ex rel. Summerfield v. Tyler, 14 
Wash. 494; Flood v. Libby, 38 Wash. 366; 
Drake v. Catlin, 18 Wash. 316; Hardin v. 
White Swan Min. & Mill. Co., 26 Wash. 
583; Coombs v. Davis, 2 W. T. 466; Weis- 
bach v. Arnold, 3 W. T. 111; Millar & Co. 
v. Plass, 11 Wash. 237; MeAlmond v. 
Bevington, 23 Wash. 315; Pierce v. Com- 
mercial Inv, Co., 30 Wash. 272; Russell 
v. Millet, 20 Wash. 212; Smith v. Cullen, 
18 Wash. 398; Merwin v. Fowler, 20 
Wash. 557. 

A county cannot be garnished when not 
liable to an action by the principal defend- 
ant, as the claim is not subject to presen- 
tation for allowance or rejection: Eureka 
Sandstone Co. v. Pierce County, 8 Wash. 
236. 

Funds deposited by public officer in 
bank in his individual name belong, in 
equity, to the municipal corporation of 
which he is an oflicer, and cannot be gar- 
nished at suit of his individual creditors: 
Marx v. Parker, 9 Wash. 473. 

The fact that a custodian of city funds 
must give a bond for their proper disposi- 
tion does not thereby constitute him a 
mere debtor to the city therefor, but he 
is the bailee, subject to special obligations; 
and such funds, when deposited in bank 
by him, are not subject to garnishment 
at suit of judgment creditor: Id.; cited in 
Fairchild v. Hedges, 14 Wash. 121. 
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[L. *93, p. 


Where a bank summoned as garnishee 
sets up in its answer that it has money 
deposited by the judgment defendant, but 
that it has been collected and deposited 
by defendant as city marshal, and that all 
sums held in defendant’s name by gar- 
nishee belong to the city, it is error for 
the court, of its own motion, to require 
the city to appear therein as intervener: 
Marx v. Parker, supra. 


School warrants issued for the salary of 
teachers cannot be reached by proceedings 
supplemental to execution, since their seiz- 
ure would in effect involve a garnishment 
of a municipal corporation, which can- 
not be done: Flood v. Libby, 38 Wash. 
366. 

As to property in safe deposit vaults, 
see Trowbridge v. Spinning, 23 Wash, 48. 

A draft is property and subject to gar- 
nishment within the meaning of the gar- 
nishment law: Washington Brick ete. Co. 
v. Traders’ Nat. Bank, 46 Wash. 23. 


The drawing of checks upon a general 
deposit in a bank, prior to garnishment 
of the drawer’s account, does not exempt 
an amount equal to such ehecks, when the 
latter are not prepared until after the 
service of the writ in garnishment: Com- 
mercial Bank v. Chilberg, 14 Wash. 247. 


The superior court has no authority in a 
garnishment proceeding to make an order 
directing that a person not regularly 
served shall be made a party defendant, 
although it may appear from the answer 
or examination of the garnishee that such 
person ig a necessary party: State v. Su- 
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perior Court, 15 Wash. 500; Moore v. Gil- 
more, 16 Wash. 123. 

A county is not liable to garnishment 
unless made so by express statutory pro- 
vision: State w Tyler, 14 Wash. 495; and 
the fact that corporations are named by 
statute as among those upon whom process 
in garnishment may be served docs not 
apply to municipal corporations, unless 
they are expressly included: ld. 

A judgment against a county as gar- 
nishee defendant is void on collateral at- 
tack, when the statutes do not make a 
county subject to garnishee process: Id. 

Money due under an insurance policy for 
the loss of property by fire is not exempt 
from garnishment, if it is not made to 
appear by pleading and proof that the 
property itself was exempt from execution: 
Wilson v. McLachlan, 12 Wash. 154; dis- 
tinguishing P. S. D. B. € P. Co. v. Jeffs, 
11 Wash. 466. 

A trespasser in possession of another’s 
goods cannot be charged as garnishee of 
the owner: Wooding v. Pugct Sound Nat. 
Bank, 11 Wash. 527. 

Proceedings against garnishees should 
be prosecuted by the creditor with rea- 
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creditor to prosecute his claim for a period 
of two years after service of the writ is 
sufficient to defeat his rights thereunder: 
Id. 

Where a law giving a right to gar- 
nishment proceedings has been repealed 
subsequent to the commencement there- 
of, and the repealing act contains no 
saving clause, the effect of the repeal 
is to quash pending proceedings: Id. 

Where a draft is deposited with a bank 
which has a rule that in receiving collee- 
tions it acted only as agent and assumca 
no responsibility beyond due diligence, 
the depositor receiving credit for the 
amount of the draft, but if the draft was 
not paid the amount was charged back, 
the ownership of the draft remains in 
the depositor, although he was allowed to 
check against it, as that was simply an 
accommodation eréended; and upon gar- 
nishee process ag..nst the bank in an ac- 
tion against the depositor, it is properly 
found that, pending collection, an ac- 
cepted draft deposited by the defendant 
is property of the defendant in posses- 
sion of the garnishee: Washington Brick 
Lime & Mfg. Co. v. Traders’ National 


sonable diligence; and the failure of a Bank, 46 Wash. 23, 


$ 683. (5393.) Writ, When and How Issued. 

When the foregoing requisites have been complied with the clerk shall 
docket the case in the name of the plaintiff as plaintiff and of the garnishee 
as defendant, and shall immediately issue a writ of garnishment directed to 
the garnishee, commanding him to appear before the court from which it is 
issued within twenty days after the service of the writ upon him, if the same 
be served upon him within the county in which the same is issued, or within 
thirty days if served in any other county in this state, and to answer on oath 
what, if anything, he is indebted to the defendant, and was when such writ 
was served, and what personal property or effects, if any, of the defendant he 
has in his possession or under his control, or had when such writ was served. 
[L. ’93, p. 96, $ 4.] 

Cited in 8 Wash. 537; 23 Wash. 68; 40 Wash. 578. 


§ 684. (5394.) Writ Against Incorporated Companies, How Served. 
Where it appears from the plaintiff’s affidavit that the garnishee is an 
incorporated or joint stock company, in which the defendant is the owner 
of shares, or is interested therein, the writ of garnishment shall further re- 
quire the garnishee to answer upon oath what number of shares, if any, the 


defendant owns in such company, or owned when such writ was served. [L. 
"93, p. 96, $ 5.] 


§ 685. (5395.) Writ, Form of. 
Said writ may be substantially in the following form :— 
State of Washington, to A B, Greeting: 
Whereas, in the superior court of the state of Washington, in and for 
county, in a certain cause wherein C D is plaintiff and E F is defendant, the 
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plaintiff claiming an indebtedness against the said E F of dollars, be- 
sides interest and cost of suit, has applied for a writ of garnishment against 
you: 

Now, therefore, you are herehy commanded to be and appear before the 
said court within twenty days after the service upon you of this writ, if served 
within county, and within thirty days after the service of this writ upon 
you if served in any other county of this state, then and there to answer upon 
oath what, if anything, you are indebted to the said E F, and were when this 
writ was served upon you, and what effects, if any, of the said E F you have 
in your possession or under your control, and had when this writ was served 
(and if the garnishee be an incorporated or joint stock company, in which 
the defendant is alleged to be the owner of shares, or intercsted therein, then 
the writ shall proceed; and further, to answer what number of shares, if any 
the said E F owns in such company, and owned when this writ was served 


upon you). [L. ’93, p. 96, $ 6.] 
Cited in 40 Wash. 578. 
§ 686. (5396.*) Dating and Attestation. 


The writ of garnishment shall be dated and tested [attested] in like man- 
ner as the writ of attachment and the name and office address of the plaintiff's 
attorney shall be indorsed thereon or in case the plaintiff has no attorney, 
then the name and address of the plaintiff shall be indorsed thereon and de- 
livered by the clerk who issues it to the plaintiff or his attorney. [L. ’93, p. 
97,§ 7; L. ’03, p. 91, § 1.] 


§ 687. (5397.*) Service of. 

The writ of garnishment may be served by the sheriff or any constable of 
the county in which the garnishee lives or it may be served by any citizen of 
the state of Washington over the age of twenty-one years and not a party to 
the action in which it is issued in the same manner as a summons in an action 
is served. And in case such writ is served by an officer, such officer shall 
make his return thereon showing the time, place and manner of service and 
noting thereon his fees for making such service and shall sign his name to such 
return. In case such service is made by any person other than an officer, such 
person shall attach to the original writ his affidavit showing his qualifications 
to make such service and the time, place and manner of making service, but 
no fee shall be allowed for the service of such writ unless the same is served 


by an officer. 


Cited in 43 Wash. 375. 

See 1 Remington’s Digest, p. 1326, $8 27- 
30. 

Notice of garnishment, under $ 2722 of 
1 Hill's Code, must be served personally 
upon the attorney of a foreign insurance 
company, but where the notice is left with 
a third person in the attorney’s oflice, 
while he is absent from the state, his sub- 
sequent answer in the proceedings will 
uphold jurisdiction: Dittenhoefer v. Cloth- 
ing Co., 4 Wash. 519. Where there is a 
void service of a writ of garnishment, the 
invalidity of which is subsequently cured 
by an appearance, and in the meanwhile 
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[L. *93, p. 97, § 8; L. 03, p. 91, $ 2.] 


other writs are served, such other writs 
take precedence and are a first lien: Id. 
Where sheriff is a party, service of the 
writ may be made upon him by a pri- 
vate party: See Russell v. Millett, 20 Wash. 
212. 

The court acquires jurisdiction of non- 
resident defendants on service of summons 
by publication and the garnishment of as- 
signed claims, where the assignment was 
not completed by delivery and acceptance 
before the issuance of the garnishment: 
Nixon v. Hendy Machine Works, 51 Wash. 
419, 


$5 688-691 


$ 688. (5398.) Effect of Service. 

From and after the service of such writ of garnishment, it shall not be 
lawful for the garnishee to pay to the defendant any debt or to deliver to him 
any effects, nor shall the garnishee if an incorporated or joint stock company, 
in which the defendant is alleged to be the owner of shares or to have an 
interest, permit or recognize any sale or transfer of such shares or interest ; 
and any such payment, delivery, sale or transfer shall be void and of no effect 
as to so much of said debt, effects, shares, or interest as may be necessary to 


PROVISIONAL REMEDIES, [TITLE V 


satisfy the plaintiff’s demand. 


Cited in 23 Wash, 68; 26 Wash. 587; 
40 Wash. 578. 


Lien of garnishment and liability of 
garnishee: See 1 Remington’s Digest, p. 
1327, §§ 31-36, 


A garnishee cannot object that judg- 
ment was rendered against the principal 
defendant, who was out of the state, 
upon a. service by publication: Holford v. 
Trewella, 36 Wash. 654. 


The fact that a garnishment proceeding 
had not been properly docketed and in- 
dexed is no defense to a garnishee who 
pays over money after having been duly 


[L. *93, p. 97, $ 9.] 


served with process: Ward v. Ward, 14 
Wash. 640. 

A garnishee defendant, by disposing of 
property in his possession after service of 
the writ upon him, becomes liable to the 
plaintiff for the amount of the judgment 
obtained in such proceeding: Eidemiller 
v. Elder, 32 Wash. 605. 

As to liability of garnishee for interest, 
see Bellingham B. B. Co. v. Busbois, 14 
Wash. 173. 

Safe deposit company, as garnishee, 
should retain exclusive control over safe 
deposit box rented by defendant until dis- 
charged: See Trowbridge v. Spinney, 23 
Wash. 48, 


§ 689. Bond to Discharge Writ. 

If the defendant in the principal action, cause a bond to be executed to 
the plaintiff with sufficient sureties, to be approved by the officer having the 
writ or garnishment, or after the return of said writ, by the clerk of the court 
out of which said writ was issued, to the effect that he will perform the judg- 
ment of the court: The writ of garnishment shall, upon the filing of said bond 
with the clerk, be immediately discharged, and all proceedings had there- 
under shall be vacated: Provided, that the garnishee shall not be thereby de- 
prived from recovering any costs in said proceeding, to which he would other- 
wise be entitled under this act. [L. *03, p. 282, $ 1.] 


$ 690. (5399.) Answer and Service of. 

The answer of the garnishee shall be under oath in writing and signed by 
him, and shall make true answers to the several matters inquired of in the 
writ of garnishment, and shall be served upon the plaintiff or his attorney and 
filed with the clerk of the superior court. [L. *93, p. 97, $ 10.] 


Cited in 23 Wash. 69. 46; Timm v. Stegman, 6 Wash. 13; 

The statute [§ 209, supra] in regard ‘Trowbridge v. Spinning, 23 Wash, 48; 
to change of venue is applicable to gar- Connor v. Scott, 16 Wash. 371; McAvoy 
nishment proceedings: State ex rel. Wy- v. Jennings, 39 Wash. 109; Green v. 
man ete. v. Superior Court, 40 Wash. 413. Moore, 24 Wash. 241; Everton v. Parker, 

As to answer or disclosure of garnishee, 3 Wash. 331; McDaniels v. Connelly Shoe 
sce 1 Remington’s Digest, p. 1328, $$ 41- Co., 30 Wash. 549, 


8 691. (5400.) Garnishee Discharged When. 

Should it appear from the answer of the garnishee that he is not indebted 
to the defendant, and was not so indebted when the writ of garnishment was 
served on him, and that he has not in his possession or under his control any 
personal property or effects of the defendant, and had not when the writ was 
served; and when the garnishee is an incorporated or joint stock company in 
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which the defendant is alleged to be the owner of shares of stock or interested 
therein, if it shall further appear from such answer that the defendant is not, 
and was not when the writ was served, the owner of any of such shares or in- 
terested in such company, and should the answer of the garnishee not be con- 
troverted as hereinafter provided, and within the time hereinafter provided, 
the court shall enter judgment discharging the garnishee. [L. ’93, p. 98, 
§ 11.] 


An appeal duly taken from an order dis- the court to determine his liability: Se- 
charging a writ of garnishment has the attle Trust Co. v. Pitner, 17 Wash. 365. 
effect of continuing the garnishee before 


8 692. (5401.) Judgment by Default, When. 

Should the garnishee fail to make answer to the writ within the time 
prescribed therein, it shall be lawful for the court, and on or after the time 
to answer such writ has expired, to render judgment by default against such 
garnishee for the full amount claimed by plaintiff against the defendant, or 
in case plaintiff has a judgment against defendant, for the full amount of 
such Judgment with all accruing interest and costs. [L. ’93, p. 98, § 12.] 

Cited in 40 Wash. 578. 


$ 693. (5402.) Judgment Against Garnishee, Enforcement of. 

Should it appear from the answer of the garnishee or should it be other- 
wise made to appear, as hereinafter provided, that the garnishee is indebted to 
the defendant in any amount, or was so indebted when the writ of garnish- 
ment was served, the court shall render judgment for the plaintiff against 
such garnishee for the amount so admitted or found to be due to the defendant 
from the garnishee, unless such amount shall exceed the amount of plaintiff’s | 
claim or demand against the defendant with interest and costs, in which case 
it shall be for the amount of such claim or demand, interest and costs: Pro- 
vided, however, if it shall appear from the answer of the garnishee and the 
same is not controverted, or if it shall appear from the trial hereinafter pro- 
vided for, that the garnishee is indebted to the principal defendant in any 
sum, but that such indebtedness is not matured and is not due and payable, 
the court shall make an order requiring the garnishee to pay such sum into 
court when the same becomes due, the date when such payment is to be made 
to be specified in said order, and in default thereof that judgment shall be 
entered against the garnishee for the amount of such indebtedness so ad- 
mitted or found due. In case the garnishee shall pay said sum at the time 
specified in said order, said payment shall operate as a discharge,. otherwise 
judgment shall be entered against him for the amount of such indebtedness, 
which judgment shall have the same force and effect, and be enforced in like 
manner as other Judgments provided for in this chapter: Provided further, 
that if judgment shall be rendered in favor of the principal defendant, or if 
any judgment rendered against him be satisfied prior to the date of payment 
specified in said order, the garnishee shall not be required to make the pay- 
ment hereinbefore provided for, nor shall any judgment in such case be en- 
tered against him. [L. ’93, p. 98, $ 13.] 


Cited in 18 Wash. 318; 24 Wash, 243; and having no notice, to deliver property 

40 Wash. 579. claimed by them to another also not a 

An order requiring persons, not im- party to this suit, but being the sheriff 

pleaded in an action, except as garnishees, holding the attachment writ, is void for 
Rem. Wash. Code, Vol. I.—32 497 
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want of jurisdiction and amounts to tak- 
ing of private property without due pro- 
Fa of law: Weisback v. Arnold, 3 W. T. 

11. 

Notice to the debtor of an assignment 
of a chose in action, before the service 
of notice of garnishment upon him for a 
debt of the assignor, is not essential to 
the protection of the assignee; but the 
garnishee, upon subsequent notice of the 
assignment, is bound to bring it to the 
attention of the court; and if he fails so 
to do, neither a subsequent voluntary pay- 
ment to his creditor or the garnishor, nor 
a judgment against him as garnishee, will 
be available as a defense to an action 
against him by the assignee: Bellingham 
Bay B. Co. v. Brisbois, 14 Wash. 173. 

The fact that a garnishment proceeding 
has not been properly docketed and in- 
dexed is no defense to a garnishee who 
pays over money after having been duly 
served with process in the garnishment 
proceeding and having appeared and an- 
swered therein prior to the time of mak- 
ing such payment: Ward v. Ward, 14 Wash. 
641), 

The payment by a garnishee defendant 
of moneys in dispute to the clerk of the 
court will not discharge the garnishee 
from liability when the payment is made 
in satisfaction of a judgment against the 
garnishee in favor of the principal debtor, 
and the money is not deposited with the 
clerk for the purpose of disclaiming any 
interest therein, as provided by §§ 199 and 
200, supra, when money, property or in- 
dchtedness is claimed by different parties: 
Id. 

The deposit in court by a garnishee de- 
fendant of the amount due from it on a 
judgment to the principal defendant, with- 
out including the interest, entitles it to 
only a pro tanto discharge in the garnish- 
ment proceeding: Bellingham Bay B. Co. 
v. Brisbois, supra. 

In garnishment proceedings plaintiff is 
entitled to show that the garnishee de- 
fendant, by reason of some understanding, 
either secret or expressed, is the trustee 
or holder of the property of the principal 
debtor in order to keep it out of the reach 
of creditors; and in such case the gar- 
nishee may be held by the creditor for the 
amount of the property, although the prin- 
cipal debtor may have no right to enforce 
a claim therefor against such garnishee: 
Miller & Co. v. Plass, 11 Wash. 237, 


§ 694. (5403.) Execution. 


(TITLE V 


When the only issue in a garnishment 
proceeding is as to whether or not the 
garnishee has in his possession personal 
property belonging to the principal debtor, 
it is error, upon a finding against the gar- 
nishee, to enter a money judgment against 
him: Campbell v. Simpkins, 10 Wash. 160. 


If the object of a garnishment proceed- 
ing is to ascertain the title and right of 
possession of personal property, instead of 
the recovery of money, the action is 
within the appellate jurisdiction of the 
supreme court, although the principal 
debt may be less than two hundred dol- . 
lars: Id. 

Plaintiff in garnishment may recover 
against garnishee where he is the maker 
of a note not due, but which matures be- 
fore garnishee files his answer, notwith- 
standing that before filing answer and 
after maturity of note, the garnishee paid 
it to payee: Thompson v. Nat. Bank, 66 
Tex. 156, 18 $. W. 350. 

Defendant’s interest iu a joint debt may 
be reached by garnishment: Sce Moore 
v. Gilmore, 16 Wash. 123. 

Where a garnishee has been misled bv 
deceit into answering that he is indebted 
to the principal defendant, when in fact 


- he is not, his remedy, if he has any, is 


to apply in that proceeding for relief on 
some one of the grounds provided for che 
vacation of judgments: Belond v. Ray- 
burn, 38 Wash. 406. 

Where a judgment debtor, a foreizn 
steamship company, in order to evade the 
jurisdiction of the courts of this state, 
exacted from its ticket broker in this 
state a cash deposit to pay in advance 
for transportation to be thereafter fur- 
nished on sales by the broker, checks of 
the broker for $10.000, given and accepted 
as cash, extinguish the liability of the 
broker to the steamship company for 
trunsportation thereafter sold from time 
to time, although the broker was charged 
with the sales as reported and the checks 
were presented from time to time as re- 
ports of sales were made; accordingly, 
upon garnishment of the broker, the gar- 
nishee is properly found not indebted to 
the judgment debtor, the only liability be- 
ing by reason of the checks; nor was the 
garnishee under obligation to stop pay- 
ment of the checks after service of the 
writ: Larsen v. Allen Line Steamship Co., 
45 Wash, 406, 


Execution may be issued on the judgment against the garnishee herein 
provided for in like manner as upon any other judgment. The amount made 
upon any such execution shall be paid by the officer executing the same to 
the clerk of the superior court from which such execution was issued; and 
ın cases where judement has been rendered against the defendant the amount 
made on the execution shall be applied to the satisfaction of the Judgment, 
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interests and costs against the defendant. In case judgment has not been 
rendered against the defendant at the time execution issued against the gar- 
nishee is returned, any amount made on said execution shall be paid to the 
clerk of the court from which such execution issued who shall retain the same 
until judgment be rendered in the action between the plaintiff and defendant. 
In case judgment be rendered therein in favor of the plaintiff, the amount made 
on the execution against the garnishee shall be applied to the satisfaction of 
such judgment and the surplus, if any there be, shall be paid to the defend- 
ant. In case judgment be rendered in such action in favor of the defendant, 
the amount made on said execution against the garnishee shall be paid to the 
defendant. . [L. ’93, p. 99, § 14.] 


Cited in 48 Wash. 131. 
Under this section, upon judgment 


of the successful party in the principal 
action, and the plaintiff is not entitled 


against a garnishee, and payment of the 
same to the clerk of the court, the judg- 
ment and payment inure to the benefit 


to the fund in court until after recoverv 
of judgment against the defendant: State 
ex rel, Tatum v. Fitzhenry, 48 Wash. 130. 


§ 695. (5404.) Decree to Deliver Effects. 

Should it appear from the garnishee’s answer or otherwise that the gar- 
nishee has in his possession or under his control, or had when the writ was 
served, any personal property or effects of the defendant liable to execution, 
the court shall render a decree requiring the garnishee to deliver up to the 
sheriff on demand such personal property or effects or so much of them as 
may be necessary to satisfy the plaintiff’s claim. In cases where a judgment 
has been rendered in favor of the plaintiff against the defendant, such per- 
sonal property or effects may be sold in like manner as any other property 
is sold upon an execution issued on said judgment. In cases where judgment 
has not been rendered in the principal action, the sheriff shall retain said 
personal property or effects in his possession until the rendition of judgment 
therein, and in case judgment is rendered in said principal action in favor of 
the plaintiff, said goods or effects, or sufficient of them to satisfy such judg- 
ment, may be sold in like manner as other property is sold on execution, by 
virtue of an execution issuing on said judgment. In case judgment shall be 
rendered in said action against the plaintiff and in favor of the defendant, 
such effects and personal property shall be by the sheriff returned to the de- 
fendant: Provided, however, that in cases where such effects or personal prop- 
erty are of a perishable nature, or the interests of the parties will be subserved 
by making a sale thereof before judgment, the court may order a sale thereof 
by the sheriff in like manner as sales upon execution are made and the pro- 
ceeds of such sale shall. be paid to the clerk of the superior court, and like dis- 
position shall be made of such proceeds at the termination of the action as 
would have been made of such personal property or effects under the pro- 
visions of this section, in case such sale had not been made. [L. ’93, p. 100, 
y 15.] 

Cited in 10 Wash. 162; 


18 Wash. 318; in the possession of the renter of the box— 


23 Wash. 68. 

A corporation which conducts a safe 
deposit vault business by renting to indi- 
viduals boxes in the vault which can only 
be opened by the use of two keys—one a 
master key, in the possession of the cor- 
poration, and the other a private key, 


499 


is subject to garnishment under this sec- 
tion: See Trowbridge v. Spinning, 23 Wash. 
48. 

When the only issue in a garnishment 
proceeding is as to whether or not the 
garnishee has in his possession personal 
property belonging to the principal 
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debtor, it is error, upon a finding by the dered delivered to the sheriff: Campbell 
garnishee, to enter a money judgment v. Simpkius, 10 Wash. 160, 
against him; but the goods should be or- 


§ 696. (5405.) Procedure on Failure of Garnishee to Surrender Effects. 
Should the garnishee adjudged to have effects or personal property of 
the defendant in his possession or under his control as provided in the [last] 
preceding article [section], fail or refuse to deliver them to the sheriff on 
such demand, the officer shall immediately make return of such failure or 
refusal, whereupon, on motion of the plaintiff, the garnishee shall be cited to 
show cause why he should not be attached for contempt of court for such 
failure or refusal, and should the garnishee fail to show some good and suffi- 
cient excuse for such failure and refusal, he shall be fined for such contempt 
and imprisoned until he shall deliver such personal property or effects. [L. 
’93, p. 101, $ 16.] 
Cited in 10 Wash. 162; 32 Wash. 609, 


§ 697. (5406.) Sale of Shares of Stock, When. 

Where the garnishee is an incorporated or joint stock company, and it 
appears by the answer or otherwise that the defendant is or was, when the 
writ of garnishment was served, the owner of any shares of stock in such com- 
pany or any interest therein, the court shall render a decree ordering the sale 
under execution in favor of the plaintiff, against the defendant, of such shares 
or interest of the defendant in such company, or so much thereof as may be 
necessary to satisfy such execution. [L. 793, p. 101, $ 17.] 


Cited in 26 Wash. 587. See Hardin v. White Swan Min. & Mill. 
Shares of stock may be sold to the ex- Co., 26 Wash. 583, 
tent of the judgment debtor's interest: 


§ 698. (5407.) Sale, How Made. 

The sale so ordered shall be conducted in all respects as other sales of 
personal property under execution, and the sheriff making such sales shall 
execute a transfer of such shares or interest to the purchaser with a brief 
recital of the judgment of the court under which the same was sold. [L. ’93, 
p. 101, $ 18.] ; 


§ 699. (5408.) Effect of Sale. 

Such sale shall be valid and effectual to pass to the purchaser all the 
right, title and interest which the defendant had in such shares of stock, or 
in such company, and the proper officers of such company shall enter such sale 
and transfer on the books of the company in the same manner as if the sale 
had been made by the defendant himself. [L. ’93, p. 101, $ 19.] 


§ 700. (5409.) Plaintiff may Controvert Answer. 

If the plaintiff should not be satisfied with the answer of the garnishee 
he may controvert the same by affidavit in writing signed by him, stating that 
he has good reason to believe and does believe that the answer of the garnishee 
is incorrect, stating in what particulars he believes the same is incorrect. [L. 
"93, p. 101, $ 20.] 

Cited in 11 Wash. 242; 23 Wash. 68; from principal debtor to garnishee de- 
30 Wash. 551. fendant mav be shown under the statutors 


In garnishment proceedings, the frandu- issue provided for in this and $ 702: 
lent character of the transfer of property Miller € Co. v. Plass, 11 Wash. 237, 
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An answer in garnishment, which admit- 
ted that the garnishee held the property of 
the principal defendants as a trustee for 
the benefit of all the creditors in the ab- 
sence of demurrer or motion should be 
treated as amended to allege that the as- 
signment was made at the instance of the 
plaintiff, thereby precluding the plaintiff 


GARNISHMENTS, 


§§ 701-704 


ulent, and raising an issue of fact: Mc- 
Avoy v. Jennings, 39 Wash. 109. 

If the answer is defective, the remedy 
is by motion or demurrer: See Green v. 
Moore, 24 Wash. 241. 

Traverse of answer and issues thereon: 
See McDaniels v. Connelly Shoe Co., 30 
Wash, 549, 


from attacking the assignment as fraud- 


§ 701. (5410.) Defendant may Controvert Answer. 
The defendant may also in like manner controvert the answer of the gar- 
nishee. [L. ’93, p. 101, $ 21.] | 

Cited in 51 Wash, 329. 


§ 702. (5411.) Issue and Trial. 

If the answer of the garnishee is controverted, as provided in the two 
preceding sections, an issue shall be formed, under the direction of the court, 
and tried as other cases: Provided, however, no pleadings shall be necessary 
on such issue other than the affidavit of the plaintiff, the answer of the gar- 
nishee and the reply of the plaintiff or defendant controverting such answer, 
unless otherwise ordered by the court. [L. ’93, p. 101, $ 22.] 


Cited in 11 Wash. 242; 23 Wash. 519. Wash. 315; Millar & Co. v. Plass, 11 
Evidence as between plaintiff and gar- Wash. 237; Hardin v. White Swan Min. 
nishee: See 1 Remington’s Digest, p. 1329, & Mill, Co., 26 Wash, 583. 
$$ 47-49; McAlmond v. Bevington, 23 


§ 703. (5412.*) Exemption of Wages and Family Necessaries. 

Current wages or salary to the amount of one hundred dollars ($100.00) 
for personal services rendered by any person having a family dependent upon 
him for support, shall be exempt from garnishment, and where it appears 
upon the trial, or by answer of the garnishee, when not controverted as here- 
inafter provided, that the garnishee is indebted to the defendant for such cur- 
rent wages or salary for an amount not exceeding one hundred dollars 
($100.00), the garnishee shall be discharged as to such indebtedness: Pro- 
vided, that if the garnishment be founded upon a debt for actual necessaries 
furnished to the defendant or his family or his dependents, no exemption shall 
be allowed in excess of ten dollars ($10.00) out of each week’s wages or sal- 
ary, whether said wages or salary are paid, or to be paid, weekly, bi-weekly, 
monthly or at other intervals, and whether there be due the defendant wages 
for one week or a longer period: Provided, however, that said exemption 
shall in no event be allowed out of wages or salary for a longer period than 
four (4) consecutive weeks: And provided further, that no money due or 
earned as wages or salary shall be exempt from garnishment in lieu of any 
other property. The provisions of this section shall apply to actions in the 
superior court or before justice of the peace, and shall govern exemptions of 
wages or salary to the exclusion of all other statutes or parts of statutes. 
[L. ’07, p. 477,81. Cf. L. 793, p. 102, $ 23; L. ’97, p. 24, § 1; L. ’01, p. 294, 
§ 1.) 

See supra, § 563, specification of exempt property. 
See supra, $ 564, property not exempt from wages of clerks, laborers, ete. 
§ 704. (5413.) Costs and Attorney’s Fees. 

Where the garnishee is discharged upon his answer, the costs of the pro- 

ceeding, including a reasonable compensation to the garnishee for attorneys’ 
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fecs, shall be taxed against the plaintiff; where the answer of the garnishee 
has not been controverted and the garnishee is held thereon such costs shall 
be taxed against the defendant and included in the judgment. Where the an- 
swer is controverted the costs shall abide the issue of such contest. [L. 93, p. 


102, § 24.] 


Cited in 43 Wash. 178. 

See 1 Remington’s Digest, p. 1331, § 54. 

Under this section the garnishee is en- 
titled to recover the attorney’s fee and 
costs in all cases when discharged from 
liability, whether on the answer or hear- 


The failure to award costs to a garnishee 
against whom no judgment was entered 
cannot be made the basis for the right to 
an appeal by the garnishee: Durk v. 
Scully, 41 Wash. 357. See Kelly v. Ryan, 
8 Wash. 536. 


ing: Whitehouse v. Nelson, 43 Wash, 174. 


§ 705. (5414.) Sufficiency of Answer Against Defendant. 

It shall be a sufficient answer to any claim of the defendant against the 
garnishee founded on any indebtedness of such garnishee or on the possession 
by him of any personal property or effects, or where the garnishee is an incor- 
porated or joint stock company, in which the defendant was the owner of 
shares of stock or other interest therein for the garnishee to show that such 
indebtedness was paid or such effects delivered, or such shares of stock or 
other interest in such company were sold under the judgment of the court in 
accordance with the provisions of this chapter. [L. ’93, p. 102, $ 25.] 


§ 706. (5415.) Provisions Inapplicable to Justices of the Peace. 
The provisions of this chapter shall not apply to actions and proceedings 
before justices of the peace, but garnishments shall be made in such actions 


and proceedings in the manner now provided by existing laws. [L. ’93, p.- 
102, § 26.] 


CHAPTER III. 
CLAIM AND DELIVERY (REPLEVIN). 


§ 707. (5418.) Plaintiff may Claim Immediate Delivery. 

The plaintiff in an action to recover the possession of personal property 
may, at the time of issuing the summons, or at any time before answer, claim 
the immediate delivery of such property as herein provided. [L. ’54, p. 150, 
$ 100; L. *69, p. 35, $ 140; Cd. ’81, $ 142; 2 H. C., $ 255.] 


See supra, $ 159, limitations of actions for. 

See supra, $ 198, substitution and interpleader. 

See supra, $ 363, verdict in actions for specific personalty. 

See supra, $ 434, judgments in actions for specific personalty. 

See supra, $ 573 et seq., claim of third persons to property levied upon, 
See supra, $577, judgment in claim of third person. 

See infra, $ 1796, claim and delivery in justices’ courts. 


Cited in 10 Wash. 227; 21 Wash. 95. ducing the property to possession, at the 
Right of action and defenses: See 2 time of the unlawful taking: Sires v. New- 
Remington's Digest, pp. 2500-2502, 88 1-17. ton, 1 W. T. 356. 


Procordings for taking and delivery: 
Sce Id., pp. 2502, 2503, §§ 18-20. 

The proceedings authorized by § 573 et 
seq. constitute a concurrent remedy with 
the action of replevin: Seott v. MeGraw, 
3 Wash. 675, 673; Chapin v. Bokee, 4 
Wash. 15. 

In replevin plaintiff’ must have either 
the actual possession, or the right of re- 


Where plaintiff alleges ownership gen- 
erally, without setting out his source of 
title, and introduces a bill of sale as evi- 
dence, defendant may set up in his an- 
swer that the bill of sale under which 
plaintiff holds is a mortgage: Kerron v. 
N. P. L. & M. Co., 1 Wash. 241. 

As to evidence admissible under gen- 
era] denial or general issue, see 2 Rem- 
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ington’s Digest, p. 2504, § 27; Harvey v. 
Ivory, 35 Wash. 397; Coey v. Low, 36 
Wash. 10; Shine v. Culver, 42 Wash. 484. 


The defendant in an action to recover 
specific personal property may, under the 
general denial prove ownership or the right 
of possession in a third person: Chamberlin 
v. Winn, 1 Wash, 501; same, 1 Wash. 259. 


Where defendant in replevin sets him- 
self up as owner of the chattels in con- 
troversy, necessity of demand prior to in- 
stitution of action is waivea: National 
Bank v. Meerwaldt, 8 Wash. 630; Car- 
stens v. Earles, 26 Wash. 676. 

Demand on husband for community 
property is sufficient: See Standard Fur- 
niture Co. v. Anderson, 38 Wash. 582. 

In replevin, the person in possession of 
the chattel in question is the only nec- 
essary defendant, although an interest 
may be asserted in others: Nat. Bank 
v. Meerwald, 8 Wash. 630; affirming 
Scott v. McGraw, 3 Wash. 675, holding 
that where a sheriff is in possession he 
is the enly necessary party defendant. 

In an action to recover specific personal 
property, an allegation of venue in the 
complaint is necessary to give the court 
jurisdiction: Stiles v. James, 2 W. T. 194; 
but where the sheriff’s return filed in the 
cause shows that property is within the 
jurisdiction of the court, the omission of 
an allegation of venue in the pleading is 
cured: Id. 

An instruction to the jury that “the 
plaintiff claims that the defendant detains 
her property, fifty head of neat cattle. 
.... The defendant denies that he de- 
tains any of said property; so, as to the 
cattle, the issue is clear and positive,” is 
misleading, because it ignores the ques- 
tion of ownership or right of possession: 
Chamberlain v. Winn, supra. 

If an ollicer, through mistake or design, 
seize property under execution and at- 
tachment not belonging to the defendant 
in the writ, or not subject to seizure, 
though belonging to defendant, he is a 
trespasser, and the goods may be recovered 
in replevin, or the owner may sue him in 
trespass or trover at his election: Scott 
v. McGraw, 3 Wash. 675, 677; Dawson v. 
Baum, 3 W. T. 464. 

The vendor of goods, sold on credit, may 
rescind the sale for vendee's fraud and 
maintain replevin against the sheriff in 
whose custody the goods are by virtue of 
a valid writ of execution: Scott v. Me- 
Graw, 3 Wash. 675; Page v. Urick, 31 
Wash. 601. 

Where it appears from the complaint in 
replevin that plaintiffs have a special prop- 
erty in a certain hay crop, and are enti- 
tled to its possession, the complaint is not 
subject to a general demurrer, notwith- 
standing it may be alleged therein that 
they hold a mortgage on the crop, if, at 
the same time, it is made to appear that 
their right to possession is not dependent 
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upon their title as mortgagees: Brook- 
man v. State Ins. Co., 15 Wash. 29; Silsby 
v. Aldridge, 1 Wash. 117, distinguished. 


In determining whether title has or has 
not passed by a contract of sale, the pri- 
mary test is one of intention, and, if that 
is manifested clearly and unequivocally, 
it controls: Pacific Lounge ete. Co. v. 
Rudebeck, 15 Wash. 336. 


Where goods have been sold to a pur- 
chaser in consideration of an antecedent 
debt, due him from the seller, although 
nothing in furtherance of the sale be- 
yond the manifest intention of the par- 
ties to pass title has been done, replevin 
will lie at the instance of the purchaser 
against a third party, who holds the goods 
under a lease from the seller, which has 
been violated: Id. 

Where, upon the breach of a conditional 
bill of sale of a stock of goods and fix- 
tures, the vendor takes possession of ad- 
ditional stock purchased since the bill of 
sale, replevin lies to recover such adai- 
tional stock: Hennig v. Claussen Brewing 
Association, 44 Wash. 116. 

The right of possession under a chattel 
mortgage may be enforced by an action of 
claim and delivery: See Bancroft-Whit- 
ney Co. v. Gowan, 24 Wash. 66. 

Where a dwelling-house was persona! 
property, and was sold under a conditional 
contract of sale, on a breach of the 
conditions of sale the house could be re- 
covered in an action of replevin: Page v. 
Urick, 31 Wash. 601. 

Replevin will not lie for erops grown 
by one in adverse possession of the land: 
Churchill v. Ackerman, 22 Wash. 227. 

Or for sawlogs severed from the land 
by one in adverse possession thereof un- 
der claim of right: Clarke v. Clyde, 25 
Wash. 661. 

Replevin will lie for property sold to 
one hopelessly insolvent and who had no 
intention of paying for same: Sce Kulzer 
v. Simonton, 41 Wash. 587. 

A fixture subject to a mechanic’s lien, 
purchased at a judicial sale and severed 
from the land, and afterward taken back 
to the land by the judgment creditor, can- 
not be recovered in an action of replevin 
by the purchaser: Secomd Nat. Bank of 
Colfax v. Hatch, 24 Wash. 421. 

A tenant in common cannot maintain 
an independent action of replevin for the 
recovery of grain raised by the tenants 
and in the possession of third persons: 
Vermont L. & T. Co. v. Cardin, 19 Wash. 
304. 

A consignee of goods may maintain re- 
plevin against the carrier thereof without 
first making a tender of the amount of 
freight due where the consignment of 
goods has been delayed to such an extent 
as to subject the carrier to a liability for 
damages greater than the amount of 
freight due, and the claim for damages 
may be adjudicated in the replevin suit: 
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Moran Bros. Co. v. Northern Pac. R. Co., 
19 Wash. 266. 


In replevin to recover wheat seized by a 
constable under foreclosure notice on chat- 
tel mortgage, the mortgagee is estopped 
from asserting that the constable and not 
himself was in possession, when he admit- 
ted he had possession, and refused to de- 
liver it upon demand, and gave a delivery 
bond therefor when seized by the sheriilf: 
Harris v. Hayfield, 5 Wash. 230. 


Plaintiff cannot recover if defendant 
was not in possession at time of demand 
or commencement of action: See Dow v. 
Dempsey, 21 Wash. 86. 

The rule that replevin does not lie 
against one not in possession of the prop- 
erty does not obtain where the defendant 
had been in possession and wrongtully dis- 
posed of the property prior to the com- 
mencement of the action, without the 
knowledge of the plaintiff at the time: An- 
drews v. Hoeslich, 45 Wash. 220. 

In replevin for hay claimed by virtue of 
ownership of land of which defendant is in 
ee title may be inquired into: 

aurendeau v. Fugelli, 1 Wash. 559. 

One in possession of railroad land under 
preference right of purchase may maintain 
replevin for crops grown thereon against a 
trespasser, although the latter, subsequent 
to his forcible entry, may have filed a de- 
claratory statement thereon as a part of 
the public domain: Laurendeau v. Fugelli, 
5 Wash. 94, 632. 

A mortgagee in possession, the mortgage 
being valid between the parties, and made 
in good faith, has the right of possession 
against all the world, and cannot be de- 
prived thereof except on payment of the 
mortgage debt: Marsh v. Wade, 1 Wash. 
538. 

Where a mortgagee secks to recover in 
replevin mortgaged property attached by 
creditors of the mortgagor, while in the 
plaintiff’s possession, it is error to treat the 
transaction as a pleuge, after excluding 
the mortgage for invalidity: Marsh v. 
Wade, supra, 

If personal property has been mortgaged 
to plaintiffs by third parties, and after- 
ward, but prior to the maturity of the 
debt, delivered by the mortgagors to de- 
fendant, it is a failure of proof, and not a 
mere variance, to prove the existence of 
the mortgage in support of the allegation 
of ownership: Silsby v. Aldridge, 1 Wash. 
117; cited in Kerron v. N. P. etc. M. Co., 1 
Wash. 244, 

As to what constitutes variance, see 
Dow v. Dempsey, 21 Wash. 86. 

Where the lessee of school lands quarries 
stone thereon, and subsequently assigns the 
lease and sella the stone to another, the 
latter’s possession under claim of owner- 
ship will support an action in replevin 
against one who, without right, enters the 
land and removes the stone: Revnolds v. 
Dexter Horton € Co., 2 Wash. 183, 
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In an action by wife to recover posses- 
sion of personal property she is not re- 
quirea to deraign her title thereto: Free- 
burger v. Caldwell, 5 Wash. 769; Hester 
v. Stine, 46 Wash. 469. 

If plaintiff claims as owner under a bill 
of sale from a third party, proof that he is 
merely a mortgagee will defeat a recov- 
ery: Kerron v. N. P. etc. M. Co., 1 Wash. 
241. 


Where a debtor, in view of a general 
assignment, mortgages chattels in fraud 
of his creditors, and subsequently executes 
a general assignment, his assignee may re- 
plevy the goods thus fraudulently trans- 
ferred: Mansfield v. Bank, 5 Wash. 665. 


But where he sues to recover the pro- 
ceeds of goods converted into money, as an 
incident to a judgment in his favor he is 
entitled to costs: Mansfield v. Bank, 6 
Wash, 603. 


Where, however, the goods in contro- 
versy have been converted into money and 
with the consent of the parties deposited 
in court, the only question for decision is 
as to which party is entitled to receive 
same from the officer, and neither party 
is liable for its safekeeping as against the 
other: Id. 


Where plaintiffs have given bond in re- 
plevin and taken possession of the prop- 
erty in controversy, and thereafter plain- 
tiff voluntarily dismisses the action, it is 
error to dismiss without also rendering 
judgment restoring to defendant the 
property or give judgment for its value: 
Liebmann v. MeGraw, 3 Wash, 520; Har- 
vey v. Ivory, 35 Wash. 397. 

Pleading and evidence: See 2 Reming- 
ton’s Digest, pp. 2503-2506, $$ 21-36. 

Burden of proof to show title and right 
of possession: Id., p. 2509, § 29. 


Where the defense in replevin gives no 
evidence showing greater value than as 
stated in claimant’s affidavit, no issue 
thereof is to be submitted to the jury, but 
the value alleged binds the claimant, and 
it is unnecessary for an attaching ereditor 
to show bona fides until attacked by his 
adversary: Peterson v. Woolery, 9 Wash. 
390. See, also, Johnston v. McCart, 24 
Wash. 19. 


To show wrongful taking or detention, 
see Dodd & Co. v. Williams-Smithson Co., 
27 Wash. 89. 


VERDICT: See 2 Remington’s Digest, 
pp. 2507, § 42. 

In replevin, the jury should, under 
§ 363, supra, assess the value of the prop- 
erty, whether their verdict be for plaintitf 
or defendant: Meeker v. Johnson, 3 Wash. 
247; approved in Quinn v. Park & L. M. 
Co., 5 Wash. 279. 

A verdict is defective in replevin which 
merely finds for the plaintiff and assesses 
his damages at a specific sum: Quinn v. 
Park & L. M. Co., 5 Wash. 276. l 
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But when the point that the verdiet is 
not in the alternative is not raised in the 
court below, the error will be disregarded: 
McGraw v. Franklin, 2 Wash. 17. 


Judgment, form and requisites: See 2 
Remington’s Digest, p. 2508, §§ 44, 45; 
Dow v. Dempsey, 21 Wash. 86; Hall v. 
Law G. & T. Soc., 22 Wash. 305; Eidson 


v. Woolery, 10 Wash. 225; Bancroft- 
Whitney Co. v. Gowan, 24 Wash. 66; 
Kehoe v. MeConaghy, 29 Wash. 175; 


Springer v. Ayer, 50 Wash. 642. 

Judgment for plaintiff in replevin should 
be for possession of the property in con- 
troversy, or, in case a delivery cannot be 
had, for its value, with damages for deten- 
tion: National Bank v. Meerwaldt, 8 
Wash. 630. 


Form and requisites of complaint: See 2 
Remington’s Digest, pp. 2503-2505, $ 21 
et seq.; Phillipos v. Mihran, 38 Wash, 402; 
Standard Furniture Co. v. Anderson, 38 
Wash. 582; Stiles v. James, 2 W. T. 194; 
Hall v. Law Guarantee «€ T. Soc., 22 Wash. 
305; Casey v. Malidore, 19 Wash. 279. 


Where the bailee, without authority 
to sell or pawn, is given goods to show 
to a proposed customer, and the bailee 
delivers the goods to a third person to 
sell or pawn, and the latter pawns same 
and absconds with the proceeds, the legal 
owner is entitled to recover the possession 
of the goods: Rumpf v. Barto, 10 Wash. 
382. 

In an action of replevin to recover 
stolen goods pledged to a pawnbroker, the 
defendant is not entitled to instructions on 
the theory that he had a right to rely 
upon the apparent title or the apparent 
agency of the pledgor: Id. 


Where the complaint, in replevin, alleges 
title generally in plaintiff, without setting 
forth the source of title, defendant may 
under denial of ownership meet the plain- 
tiffs evidence to sustain such allegation, 
by any competent proof that tends to show 
its untruth, as by proof that plaintiff’s bill 
of sale under which he claimed title was 
only a mortgage: Kerron v. N. P. ete. 
Mfg. Co., 1 Wash. 241. See Silsby v. Al- 
dridge, 1 Wash. 117, 
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Liability on bonds and undertakings: 
See 2 Remington’s Digest, p. 2510, $$ 55- 
62. 

A complaint for breach of replevin 
bond held, in a partieular case, suflieient: 
Meigs v. Keach, 1 W. T. 305; but see 
Boyer v. Fowler, 1 W. T. 101. 

There is no liability upon a replevin 
bond where it appears that the property 
was not delivered under the bond, but 
under the judgment of the justice: Rinear 
v. Skinner, 20 Wash, 541. See, also, Arthur 
v. Sherman, 11 Wash, 254. 

Admissibility, weight and sufficiency of 
evidence: See 1 Remington’s Digest, p. 
2505, §§ 31-35; Goodyear Rubber Co. v. 
Schreiber, 29 Wash. 94; Shine v. Culver, 
42 Wash, 484; Levy v. Sheehan, 3 Wash. 
420; Glass v. Buttner, 39 Wash. 296; 
Marsh v. Wade, 1 Wash. 538; Kehoe v. 
McConaghy, 29 Wash. 175; Goodyear Rub- 
ber Co. v. Schreiber, 29 Wash. 94; Dodd 
& Co. v. Williams-Smithson Co., 27 Wash. 
89. 

As to excessive damages for detention, 
see Doe v. Tenino Coal € Iron Co., 43 
Wash. 523. 

Instructions on trial: See 2 Remington’s 
Digest, p. 2506, §§ 38-41; Chamberlin v. 
Winn, 1 Wash, 259, 501; Eicholtz v. 
Holmes, 8 Wash. 71; Carstens v. Earles. 26 
Wash. 676; Lillie v. Shaw, 22 Wash. 234; 
Dow v. Dempsey, 21 Wash. 86. 

Satisfaction and discharge of judgment: 
See 2 Remington’s Digest, p. 2509, § 50; 
Standard Furniture Co. v. Van Alstine, 31 
Wash. 499; High v. Emerson, 23 Wash. 
103. 

Appeal and error: See 2 Remington’s 
Digest, p. 2509, $3 52-54. 

Appellate jurisdiction is determined by 
the value of property as found by court 
or jury and not by amount claimed: See 
Graves v. Thompson, 35 Wash. 282. 

Where the amount in controversy in re- 
plevin is $200, the value of the goods, and 
$500 damages for their detention, an ap- 
peal will lie to the supreme court: Free- 
burger v. Caldwell, 5 Wash. 769. See fur- 
ther, First Nat. Bank of Aberdeen v. 
Carter, 10 Wash. 11; Rawson v. Ellsworth, 


13 Wash. 667; Second Nat. Bank of Col- 


fax v. Hatch, 24 Wash. 421, 


(5419.) Affidavit for Delivery. 


When a delivery is claimed, an affidavit shall be made by the plaintiff, or 


by some one in his behalf, showing,— 


1. That the plaintiff is the owner of the property claimed (particularly 
describing it), or is lawfully entitled to the possession thereof, by virtue of a 
special property therein, the facts in respect to which shall be set forth; 

2. That the property is wrongfully detained by defendant; 

3. That the same has not been taken for a tax, assessment, or fine pursuant 
to a statute, or seized under an execution or attachment against the property 
of the plaintiff, or if so seized, that it is by law exempt from such seizure; and 
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4. The actual value of the property. 
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[Cf. L. '54, p. 150, $ 101; L. ’69, p. 


35, $ 141; Cd. '81, $ 143; 2 H. C., $ 256.] 


Cited in 3 Wash. 678; 21 Wash. 95. 

Plaintiff may elect whether to proceed 
under this section or under § 573 et seq., 
but a judgment in one action would be a 
bar to a recovery in the other: Scott v. 
McGraw, 3 Wash. 675; following Dawson 
v. Baum, 3 W. T. 464. 

The language of the third subdivision 
plainly implies that in all cases, where the 
property has not been seized under an 
execution or attachment against the prop- 
erty of the plaintiff himself, he may re- 
cover its possession from the offcer seizing 
it: Scott v. MeGraw, supra. 

If, in an action of replevin for prop- 


good his tender of the sum received on 
the pledge, it is sufficient if the money 
was paid into court and remained there 
before service of summons upon defend- 
ant, although not paid, as alleged, with the 
filing of the complaint: Andrews v. Hoes- 
lich, 47 Wash. 220. 

In an action of claim and delivery for 
property wrongfully sold under a chattel 
mortgage, the tender of the amount due 
on the mortgage before foreclosure sale, 
entitling the plaintiff to the property, need 
not be kept good by bringing the money 
into court: Thomas v. Seattle Brewing & 
Malting Co., 48 Wash. 560. 


erty pawned, plaintiff is obliged to keep 


§ 709. (5420.) Bond—Service of Bond and Affidavit. 

Upon the receipt of the affidavit, and a bond to the defendant, executed 
by one or more sufficient sureties, approved by the sheriff, to the effect that 
they are bound in double the value of the property as stated in the affidavit, 
fcr the prosecution of the action, for the return of the property to the de- 
tendant, if return thereof be adjudged, and for the payment to him of such 
sum as may for any cause be recovered against the plaintiff, the sheriff shall 
forthwith take the property described in the affidavit, if it be in the possession 
of the defendant or his agent, and retain it in his custody. He shall also, 
without delay, serve on the defendant a copy of the affidavit and bond by 
delivering the same to him personally, if he can be found, or his agent, from 
whose possession the property is taken; or if neither can be found, by leaving 
them at the usual place of abode of either, with some person of suitable age 
and discretion; or if neither have any known place of abode, by putting them 
in the pcstoffice, directed to the defendant, at the postoffice nearest his place 
of residence. [Cf. L. ’54, p. 150, $ 102; L. ’69, p. 35, $ 142; Cd. ’81, $ 144; 2 
H. C., $ 157.] Ä 

See notes to § 707. 


Cited in 32 Wash. 553. 


Where plaintiff brought suit in replevin, 
gave bond, and obtaincd possession of the 
property, and defendant gave bond and re- 
took same, and thereupon plaintiff discon- 


for damages would lie for breach of bond: 
Meigs v. Keach, 1 W. T. 305. 

But where a replevin suit in which a 
bond is given is dismissed, and no judg- 
ment rendered in favor of the obligce in 
the bond, no action will lie by him on the 


tinued his suit, it was held that an action bond: Boyer v. Fowler, 1 W. T. 101. 


§ 710. (5421.) Objections to Bond—Justification of Sureties. 

The defendant may, within three days after the service of a copy of the 
affidavit and bond, give notice to the sheriff that he excepts to the sufficiency 
of the sureties; if he fail to do so he shall be deemed to have waived all ob- 
jections to them. When the defendant excepts, the sureties shall justify on 
notice in like manner as bail on arrest, and the sheriff shall be responsible for 
the sufficiency of the sureties until the objection to them is either waived as 
above provided, or until they shall justify, or new sureties shall be substi- 
tuted and justify. If the defendant except to the sureties, he cannot reclaim 
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the property, as provided in the next section. [Cf. L. ’54, p. 150, $ 103; L. 
’69, p. 36, $ 143; Cd. ’81, $ 145; 2 H. C., $ 258.] 


See infra, $ 765, qualifications of bail. 
See notes to § 707. 


Sureties failing to justify after objec- 
tion by defendant are released from fur- 


$ 711. (5422.) Redelivery Bond. 

At any time before the delivery of the property to the plaintiff, the de- 
fendant may, if he do not except to the sureties of the plaintiff, require the 
return thereof, upon giving to the sheriff a bond, executed by one or more 
sufficient sureties, to the effect that they are bound in double the value of the 
property, as stated in the affidavit of the plaintiff, for the delivery thereof to 
the plaintiff, if such delivery be adjudged, and for the payment to him of such 
sum as may, for any cause, be recovered against the defendant. If a return 
of the property be not so required within three days after the taking and 
service of notice to the defendant, it shall be delivered to the plaintiff, except 
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ther liability: See Rinear v. Skinner, 20 
Wash. 541. 


as provided in section 716. 
Cd. '81, $ 146; 2 H. C., $ 259.] : 
See infra, $ 765, qualifications of bail. 


Cited in 32 Wash. 553. 

Although the names of the principals 
upon a redelivery bond in replevin were 
signed by their attorney without author- 
ity, vet the principals are bound by its 
conditions, when by means thereof they 
have obtained possession of the property: 
Arthur v. Sherman, 11 Wash. 254, 

Under such circumstances, the sureties 
upon the redelivery bond are also bound, 
as against the obligee named thercin, by 
sivning what appeared to be the signa- 
tures of the principals, thereby estopping 
themselves from questioning their genuine- 
ness: Id. 

The parties to such bond are not re- 
lieved from liability for nonreturn of the 
property, as required by the judgment, 


§ 712. 


[Cf. L. ’54, p. 151, $ 104; L. ’69, p. 36, $ 144; 


by the institution of injunction proceed- 
ings by a stranger to the action, after an 
opportunity had been given for the return 
of the property, if the judgment defendant 
had been in a position to make return: Id. 

The fact that, upon a special execution 
for a return of the property held under a 
redelivery bond, the sheriff visited the 
mill where the property was in the custody 
of a third person, who did not allow him 
to do anvthing further toward taking pos- 
session than to check up the different ar- 
ticles to see that all the property described 
in the execution was there, does not con- 
stitute such a taking of possession by the 
sheriff as to excuse a return of the prop- 
erty in compliance with the conditious of 
the bond: Id. 


(5423.) Justification of Defendant’s Sureties. 


The defendant’s sureties, upon a notice to the plaintiff or his attorney of 


not less than two nor more than six days, shall justify in the same manner as 
bail upon arrest; upon such justification, the sheriff shall deliver the prop- 
erty to the defendant. The sheriff shall be responsible for the defendant’s 
sureties until they justify, or until justification is completed or expressly 
waived, and may retain the property until that time; but if they, or others in 
their place, fail to justify at the time and place appointed, he shall deliver 
the property to the plaintiff. [Cf. L. ’54, p. 151, $ 105; L. ’69, p. 36, $ 145; 
Cd. ’81, $ 147; 2 IL. C., $ 260.] 
See notes to § 707. 


Cited in 14 Wash. 46. 

The fact that the obligee in a redelivery 
bond elects to sue thereon in the first in- 
stance will not preclude a subsequent ac- 
tion by him against the sheriff for dam- 
ages, when it develops that the bond which 
the sheriff had taken and turned over to 
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him was not in fact a genuine one: Mag- 
nus v. Woolery, 14 Wash. 43. 

Under this section, providing that unless 
the sureties in a redelivery bond justify or 
their justification is waived by the plain- 
tiff, the sheriff shall be responsible for 
them, it is not necessary, in an action 
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against the sheriff for failure to take a is liable for the value of the property as 
good bond, to plead and prove the value determined in the prior proeecding in 
of the property released by him, but he which the bond had been given: Id. 


§ 713. (5424.) Qualifications of Sureties. 

The qualification of sureties and their justification shall be as prescribed 
in respect to bail upon an order of arrest. [L. ’54, p. 151, $ 106; Cd. ’81, $ 
148; 2 H. C., $ 261.] 


See infra, $ 765, qualifications of bail. 


§ 714. (5425.) Buildings may be Broken Open, When. 

If the property, or any part thereof, be concealed in a building or in- 
closure, the sheriff shall publicly demand its delivery. If it be not delivered, 
he shall cause the building or inclosure to be broken open, and take the prop- 
erty into his possession, and if necessary, he may call to his aid the power 
of his county. [L. ’54, p. 151, $ 107; Cd. ’81, $ 149; 2 H. C., $ 262.] 

Cited in 44 Wash. 516. 


§ 715. (5426.) Sheriff must Safely Keep Property. 

When the sheriff shall have taken the property as herein provided, he 
shall keep it in a secure place, and deliver it to the party entitled thereto, 
upon receiving his lawful fees for taking and his necessary expenses for 
keeping the same. [L. ’54, p. 151, $ 108; Cd. 81, $ 150; 2 H. C., $ 263.] 


§ 716. (5427.) Proceedings upon Claim by Third Person. 

If the property taken be claimed by any other person than the defendant 
or his agent, and such person make affidavit of his title thereto, or his right to 
the possession thereof, stating the grounds of such title or right, and serve the 
same upon the sheriff before the delivery of the property to the plaintiff, the 
sheriff shall not be bound to keep the property or deliver it to the plaintiiT, 
unless the plaintiff, on demand [of him or his agent], indemnify the sheriff 
against such claim by a bond, executed by two sufficient sureties, accom- 
panied by their affidavits that they are each worth double the value of the 
property as specified in the affidavit of plaintiff, over and above their debts 
and liabilities, exclusive of property exempt from execution, and freeholders 
or householders of the county; and no claim to such property by any other 
person than the defendant or his agent shall be valid against the sheriff, un- 
less made as aforesaid; and notwithstanding such claim, when so made, he 
may retain the property a reasonable time to demand such indemnity. [L. 
’54, p. 151, $ 109; Cd. 781, $ 151; 2 H. C., $ 264.] 


The words “of him or his agent” in brackets appear to be inadvertently omitted from 
Code of 1881 and Hill's Code: See Laws of 1877, p. 32, § 151. 


§ 717. (5428.) Return of Sheriff. 

The sheriff shall file the affidavit, with the proceedings thereon, with 
the clerk of the court in which the action is pending within twenty davs after 
taking the property mentioned therein. [Cf. L. ’54, p. 152, $ 110; Cd. ’81, 
$ 152; L. ’91, p. 72, $ 1; 2 11. C., $ 265.] 
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CHAPTER IV. 
INJUNCTIONS. 

§ 718. (5431.) By Whom Granted. 


court, or by any judge thereof. 
§ 266.] 


Restraining orders and injunctions may be granted by the superior 
[L. ’54, p. 152, $ 111; Cd. ’81, $ 153; 2 H. C., 


See supra, $ 1, jurisdiction of the supreme court, 

See supra, $ 15, jurisdiction of the superior court, 

See supra, $ 471, injunction to restrain proceedings to execute judgments. 

See supra, $$ 623, 624, injunctions in proceedings supplemental to execution. 

See infra, § 941, injunction to restrain waste by opposing claimant to publie lands. 
See infra, § 1316, injunction to restrain executor, etc., pending action to establish lost 


or destroyed will. 


Nature and grounds in general: See 2 
Remington’s Digest, pp. 1495-1497, §§ 1-11. 

That portion of this section as originally 
enacted providing for the granting of in- 
junctions by judges of the supreme court 
is omitted as abrogated by $4, article IV, 
of the Constitution. 

The words “injunction” and “restraining 
order,” as used in this chapter, are to be 
taken as substantially synonymous. The 


complained of: State v. Lichtenberg, 4 
Wash. 407, 409. 

Although the legislature may not, by 
express enactment, have declared the com- 
mission of certain acts illegal, a statute 
empowering the courts to restrain by in- 
junction the commission of such acts 
would not be unconstitutional on that 
ground, inasmuch as a law authorizing the 
enjoining of an act is equivalent to de- 


claring that such act is illegal: Karasek 


terms permit the court to put its order in 
v. Peier, 22 Wash. 419, 


the shape of a formal injunction, or it may 
issue simply an order restraining the acts 


§ 719. (5432.) When Granted. 

When it appears by the complaint that the plaintiff is entitled to the 
relief demanded, and the relief, or any part thereof, consists in restraining 
the commission or continuance of some act the commission or continuance of 
which during the litigation would produce great injury to the plaintiff; or 
when, during the litigation, it appears that the defendant is doing, or threat- 
ening [threatened], or is about to do, or is procuring or is suffering some act 
to be done, in violation of the plaintiff’s rights respecting the subject of the 
action, tending to render the judgment ineffectual; or where such relief, or 
any part thereof, consists in restraining proceedings upon any final order or 
judement,—an injunction may be granted to restrain such act or proceedings 
until the further order of the court, which may afterwards be dissolved or 
modified upon motion. And where it appears, in the complaint, at the com- 
mencement of the action, or during the pendency thereof, by affidavit, that 
the defendant threatens or is about to remove or dispose of his property 
with intent to defraud his creditors, a temporary injunction may be granted 
to restrain the removal or disposition of his property. [L. ’54, p. 152, § 112; 
Cd. ’81, $ 154; 2 H. C., $ 267.] 


See next section, mandatory injunctions in certain cases. 

See infra, $$ 955-957, tender of taxes justly due, necessary when, 

See infra, $ 1716, subd. 3, appeal from temporary injunction. 

See infra, §§ 1722, 1724, appeal from injunction order, 

See notes to § 722, intra. 

Cited in 18 Wash. 86; 43 Wash. 326. 

Parties plaintiff: See 2 Remington's 
Digest, p. 1503, $3 45, 46, 


Jurisdiction to issue injunctions against 
state officers is in the superior courts: 
Jones v. Reed, 3 Wash. 57, 


909 


§ 719 


A state officer will not be restrained 
from misappropriating public funds at the 
suit of a mere citizen and taxpayer, as 
the attorney general is the proper party to 
institute such suits: Jones v. Reed, supra. 
See, also, Tacoma v. Bridges, 25 Wash. 221; 
Birmingham v. Cheetham, 19 Wash. 657. 


Where the superior court, proceeding un- 
der § 68, supra, orders the sheriff to hire 
rooms for the court and court officers, the 
remedy of the county to prevent the pay- 
ment of the expenses incurred, if unauthor- 
ized, is by injunetion and not by probibi- 
tion; State v. Hunter, 4 Wash. 712. 


A state officer cannot be enjoined from 
performing a statutory duty where some 
other remedy exists: Wilkes v. Hunt, 4 
Wash. 100. 

A private citizen cannot enjoin the acts 
of a public oflicial without showing a special 
injury, different froin that sustained by the 
general public: Jones v. Reed, supra; Kries- 
chel v. County Commissioners, 12 Wash. 
428; Rand, McNally & Co. v. Hartranft, 29 
Wash, 591, 

Pleadings: 
p. 1504, § 49. 

If the facts pleaded fail to show irrep- 
arable injury, but, on the contrary, dis- 
close a plain remedy at law, beyond the 
general conclusions alleged, injunctive re- 
lief cannot be granted: Meeker v. Gilbert, 
3 W. T. 369, 377. See Wash. Iron Works 
Co. v. Jensen, 3 Wash. 584, 591. 

In an action to enjoin trespasses on 
lands, the title to which lay in dispute be- 
tween plaintiffs and defendants, and in 
which a temporary injunction had been 
granted plaintiff until the determination 
of an action to be institutcd to try the 
question of title to the lands, the fact that 
plaintiff merely tendered an issue in an 
action brought by defendants against 
plaintiff involving the same subject mat- 
ter will not justifv the dismissal of the 
injunction suit: Wilkinson Coal & Coke Co. 
v. Driver, 9 Wash. 177. 

A complaint in an action to enjoin tres- 
passes upon land is defective, when the 
trespasses are pleaded in general allega- 
tions only: Id.; Ross v. Howard, 25 Wash. 
I: 

A party seeking injunctive relief should 
allege in positive language the facts upon 
which he bases his right thereto: Wood- 
cock v. Guy, 33 Wash. 234, 

See, further, Spokane St. Ry. Co. v. 
Spokane, 5 Wash. 634; Colby v. Spokane, 
12 Wash. 690. 

An action for the purpose of enjoining 
a public nuisance, in which no damages are 
alleged or sought, is of an equitable na- 
ture, in which a jury trial is not demand- 
able as of right: Smith v. Mitchell, 21 
Wash. 596. 

Latitude must be allowed on cross- 
examination to show whether the plain- 
tiffs came into equity with clean hands: 
Lynn v. Waldron, 33 Wash. 82, 


See 2 Remington’s Digest, 
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Right to temporary injunction and 
grounds for denial: See 2 Remington’s 
Digest, p. 1505, $$ 55-57. 


A complaint in foreclosure of a lien on 
shingles alleges suflicient grounds for issu- 
ance of a temporary injunction when it 
avers that the debt is due; that defendants 
are insolvent and financially irresponsible; 
and that the only security for plaintiff's 
claim was the lien upon the shingles, which 
defendants were threatening to and were 
about to remove from the state: Cady v. 
Case, 11 Wash. 124. 

The issuance of a temporary injunction 
pendente lite to preserve and make eth- 
cient a lien upon shingles is warranted 
when neither the amount sued for, nor the 
right to a lien, is disputed by defendants: 
Id. 

If it appears from the pleadings that 
plaintiff's case depends upon the admission 
of parol evidence where the law does not 
allow it, it is error to grant his application 
for a temporary injunction: Gordon v. 
Park & Lacy M. Co., 10 Wash. 18. Sce, 
further, Rockford Watch Co. v. Rumpf, 
12 Wash. 647; Hart v. Seattle, 42 Wash. 
113. 

Certain allegations in a complaint for in- 
junction held insuficient to negative the 
presumption that a city was proceeding in 
such a manner in the construction of a 
street improvement as not unreasonably to 
interfere with plaintifl’s rights: Spokane 
St. Ry. Co. v. Spokane, 5 Wash. 634. - 

Where a motion to dissolve a temporary 
restraining order is practically a general 
demurrer to the complaint, and is sus- 
tained, it is proper to dismiss the action at 
the same time: See Noerdlinger v. Huff, 
31 Wash. 360. 

In an action to enjoin defendant from 
interfering with plaintiff’s right to take 
gravel from defendant’s land, defendant 
cannot counterelaim for damages com- 
mitted by plaintiff to his land and growing 
crops, when such trespass had no connec- 
tion with the taking of the gravel: Corliss 
v. Dunning, 8 Wash, 332. 

A complaint asking for a temporary in- 
junction verified upon belief is sufticient 
under § 281, supra: Cady v. Case, supra. 

Defects as to parties defendant: See 2 
Remington’s Digest, p. 1503, § 47; Stallcup 
v. Tacoma, 13 Wash. 141; State ex rel. 
Reed v. Gormley, 40 Wash. 601; Savage 
v. Sternberg, 19 Wash. 679; State ex rel. 
Victor Boom Co. v. Peterson, 29 Wash. 
571; Foster v. Raznik, 46 Wash. 692. 

Injunction will not lie, when the 
threatened injuries are too remote or prob- 
lematical: Tacoma v. Bridges, 25 Wash. 
221; Winsor v. Hanson, 40 Wash. 423. 

TAXES AND ASSESSMENTS: See 2 
Remington’s Digest, p. 1500, $ 29, 

The fact that a taxpayer is bv statute 
given the right to defeat the collection of 
an illegal tax whenever suit for its collec- 
tion is instituted will not prevent an ac- 
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tion in the meantime to enjoin its collec- 
tion and remove the apparent lien which 
clouds his title: Benn v, Chehalis Co., 11 
Wash. 134. 


The collection of the tax assessed upon 
the capital stock of a national bank will 
not be enjoined on the ground that the 
moneyed capital thereof is unjustly dis- 
criminated against, when the complaint 
fails to show that the moneyed capital of 
others is permitted to escape taxation: Na- 
tional Bank v. Chehalis Co., 6 Wash. 64. 
See, also, National Bank v. King Co., 9 
Wash. 608. 

Injunction is the proper remedy against 
assessors or boards of equalization, where 
they fraudulently, capriciously or tyranni- 
cally refuse to exercise their judgment by 
adupting a rule or system of tax valuation 
designed to operate unequally: Andrews v. 
King Co., 1 Wash. 46. 

Or against a county treasurer threaten- 
ing to seize and sell property purchased in 
good faith from a party who was owing 
delinquent taxes: See Phelan v. Smith, 22 
Wash. 397, 61 Pac. 31. See, also, Coolidge 
v. Pierce County, 28 Wash. 96. 


MUNICIPAL CORPORATIONS: See 2 
Remington’s Digest, p. 1499, $ 19. 

Where a eity couneil acts within the 
limits of the diseretion conferred on it by 
law such action cannot be enjoined: State 
v. Milligan, 3 Wash. 144. See Times Pub. 
Co. v. Everett, 9 Wash. 518, 522. 

But if through fraud or manifest error, 
outside the discretion conferred upon the 
agents of a municipal corporation, they are 
proceeding to contract so as to illegally 
cast upon taxpayers a substantially larger 
burden of expense than is necessary, in- 
junction will lie to keep them within legal 
bounds: Times Pub, Co. v. Everett, supra. 

The fact that the plaintiff, in an action 
to enjoin the letting of a contract for the 
county printing, has ulterior motives in 
prosecuting the suit, beyond his direct in- 
terest as a taxpayer, will not necessarily 
disqualify him as plaintiff: Times Pub. Co. 
v. Everett, supra; Norton v. City of Ros- 
lyn, 10 Wash. 45. 

Where the proposed grading of a street 
will materially reduce both rental and 
selling value of an abutting owner’s prop- 
erty, the grading may be enjoined unless 
damages be ascertained and compensation 
made before the work is done; and such 
owner has the right to have the damages 
ascertained by a jury: Brown v. Seattle, 
5 Wash. 35, 43. See Park v. Seattle, 5 
Wash. 1. 

Injunetion is a proper remedy to pre- 
vent threatened permanent injury by tne 
grading of a street: Brown v. Seattle, 
supra. 

Or for taking private property for a 
public use, without first making just com- 
pensation therefor: State ex rel. Smith v. 
Superior Court, 26 Wash. 278; Seattle 
Transfer Co, v. Seattle, 27 Wash. 520; 
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Swope v. Seattle, 36 Wash. 113; Olson v. 
Seattle, 30 Wash. 687. 


A party seeking to restrain the collec- 
tion of a street assessment is excused from 
paying or tendering the portion which he 
should in equity pay, when the assessment 
is so false and unwarranted as to furnish 
no data of his just proportion of the cost 
of the proposed improvement: Howell v. 
Tacoma, 3 Wash. 711; followed in Griggs 
v. Tacoma, 3 Wash. 785; Pierce v. Tacoma, 
3 Wash. 785. 


In a suit by a lot owner to restrain the 
city by injunction from tearing down a 
building erected by plaintiff, damages for 
prospective profit, which he might have 
received had the erection been permitted, 
are too remote, and cannot be recovered: 
Bingham v. Walla Walla, 3 W. T. 68. 


' Where plaintiff secks to enjoin a city 
from interfering with his erection of a 
building prohibited by ordinance, and the 
city, by cross-complaint, seeks to enjoin 
the erection, to which plaintiff replies, and 
trial had on such issues without objection, 
plaintiff cannot complain of an adverse 
decision, becanse aflirmative relief was 
given the city: Baxter v. Seattle, 3 Wash. 
302, 

Thé creation of void indebtedness by a 
city subsequent to the lawful voting of 
bonds for the purpose of borrowing money 
is not ground for restraining the issuance 
of the bonds: McBryde v. Montesano, 7 
Wash, 69. | 


If, subsequent to a municipal election 
for voting bonds for purchase of water- 
works, but prior to issuance, a new assess- 
ment becomes operative, reducing the val- 
uation, the city may be enjoined from 
issuing bonds in excess of five per cent of 
the existing valuation: Seymour v. Ta- 
coma, 6 Wash. 427. 


Where an ordinance adopting a system 
of electric lighting recited its passage in 


_ pursuance of the act of March 26, 1890, as 


amended by act of March 9, 1891, when 
in fact it was passed in pursuance of the 
act of February 10, 1893, which act was 
a mere re-enactment of the former act, 
with an immaterial amendment, no ground 
for injunction exists against issuance of 
bonds thereunder: Lewis v. Port Angeles, 
7 Wash, 190. 

If the complaint, in an action to enjoin 
the issuance of school bonds, alleges that 
their issuance will increase the indebted- 
ness beyond one and one-half per cent of 
the taxable property, it will be presumed, 
from the fact that a portion thereof is to 
pay outstanding indebtedness, that the one 
and one-half per cent limit will not be 
exceeded: Luzader v. Sargeant, 4 Wash. 
299. 

Plaintiff seeking to enjoin a city is 
bound by the affirmative relief granted 


such city on its eross-complaint for in- 


junetion: See Baxter v. Seattle, 3 Wash. 
352, 
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A suit to enjoin a city from applying its 
sewerage fund to any purpose until the 
claims of plaintiff for construction of the 
sewerage system have been adjusted and 

aid, is a local action under § 204, supra: 
North Yakima v. Superior Court, 4 Wash. 
655. 

Payment of warrants will not be en- 
joined at suit of taxpayers for an im- 
provement for which they had petitioned, 
even though the contract for the improve- 
ment be illegal, they having stood by and 
permitted the completion of the work: 
Travis v. Ward, 2 Wash. 30; State ex rel. 
Reed v. Gormley, 40 Wash. 601. 

As to complaint held insufficient to en- 
join the enforcement of an ordinance reg- 
ulating the filing of plats, see Hillman v. 
Seattle, 33 Wash. 14. 

In an action to enjoin the council and 
officers of a town from compromising and 
satisfying a judgment, a judgment en- 
joining the acts is irregular where it ap- 
pears that the acts have already been 
performed; and the court should, on its 
appearing that the plaintiff is entitled to 
relief, give judgment setting aside the 
compromise and satisfaction, allowing the 
pleadings to be, or considering them, 
amended to conform to the proofs: Farns- 
worth v. Wilbur, 49 Wash. 416. 


REMOVAL OF COUNTY SEAT: See 1 
Remington's Digest, p. 693, $ 8. 

The superior court has no jurisdiction of 
the subject matter of an action which 
seeks to enjoin the removal of a county 
sent on the ground of fraud in the elec- 
tion therefor: Parmeter v. Bourne, 8 Wash. 
45; distinguished in Rickey v. Williams, 8 
Wash. 479, 486, 487. 

But equity will enjoin the removal of a 
county seat for the fraud of the board of 
commissioners in canvassing the votes and 
declaring the result of the election: Par- 
meter v. Bourne, supra, distinguished; or 
for an illegal removal, at the instance of a 
resident taxpayer: Krieschel v. Board of 
Commissioners, 12 Wash. 428, 

And it will also lie at the suit of a 
county officer to enjoin the removal of a 
county seat, where the board of county 
commissioners had never obtained juris- 
dietion to order the submission of the 
question to a popular vote: Rickey v. 
Williams, 8 Wash. 479. Where it appears 
that the commissioners have “received and 
compared”? the returns and have properly 
certified to the facts as required by the 
statute, their decision is ceonelusive and 
injunetion will not lie to prevent the re- 
moval: Hetfner v. County Commrs., 16 
Wash, 273. 


TIDE LANDS.—An upland owner is en- 
titled to an injunction against mere tres- 
passers who are attempting to occupy or 
interfere with the possession of his tide 
land frontage: West Coast Imp. Co. v. 
Winsor, 8 Wash. 490; distinguishing 
Pierce v. Kennedy, 2 Wash. 324; Morse v. 
O’Connell, 7 Wash. 117. 
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But a riparian proprietor cannot main- 
tain an injunction against the owner of 
valuable improvements in actual use for 
commerce or trade, made on tide lands in 
front of his premises prior to March 26, 
1890, since such owner may purchase the 
land improved within sixty days after 
appraisal: Eisenbach v. Hatfield, 2 Wash. 
236. 

An’ occupant of tide land, although pos- 
sessing a preference right of purchase as 
an improver, cannot enjoin the occupation 
and use by another of tide lands in front 
of his improvements when his access to 
navigable water is not thereby materially 
disturbed: Morse v. O’Conneil, supra. 


The lessee of state tide lands may main- 
tain an action to enjoin continuing tres- 
passes by persons who go thereon at low 
tide to dig clams and destroy the clam 
beds, a judgment for damages not af- 
fording adequate compensation: Sequim 
Bay Canning Co. v. Bugge, 49 Wash. 127. 


WATER RIGHTS.—The permanent di- 
version of the waters of a stream by a ripa- 
rian owner for the purpose of supplying a 
neighboring town with water is unlawful, 
and may be enjoined by a lower riparian 
proprietor: Rigney v. Tacoma L. € W. Co., 
9 Wash. 576. 


The fact that complainant, in a suit to 
restrain the diversion of a stream from its 
natural flow, has a right of action for dam- 
ages, does not afford such an adequate and 
effectual relief at law as to bar recourse to 
a court of equity, when the diversion is a 
continuing one: Id. 


The doctrine of laches or acquiescence 
cannot be invoked to defeat the applica- 
tion of a lower riparian proprietor for an 
injunction against the wrongful diversion 
of a stream against which he had pro- 
tested but had instituted no legal pro- 
ceedings, although the diversion had con- 
tinued nine years: Id. 

A tenant of lands may enjoin the threat- 
ened diversion of the waters of a stream 
running over his land, where the diversion 
is to some other loeality, and is not made 
for the use of the proprietor above or be- 5 
low him: Crook v. Hewitt, 4 Wash. 749. 

In an action to enjoin defendant from 
interfering with plaintiff's use of water 
of a certain stream, the evidence show- 
ing a prior appropriation by plaintiff, and 
defendant’s use confined to a use for drink- 
ing purposes, injunction will be sustained: 
Wold v. May, 10 Wash. 157. 

Where an injury to land caused by the 
discharge of water thereon is a continu- 
ally recurring one, incapable of being 
compensated in damages, injunction is the 
proper remedy: Peters v. Lewis, 23 Wash. 
366. 

RESTRAINING FORECLOSURE PRO- 
CEEDINGS.—In the foreclosure by a wife 
of a fraudulent chattel mortgage given by 
her husband, an attaching creditor of the 
husband is entitled to an injunction to 
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protect his attachment lien: Meacham 
Arms Co. v. Swarts, 2 W. T. 412. 

This right is accorded not only as a mat- 
ter of equity jurisdiction, but also under 
§ 1110, infra, relating to foreclosure of 
chattel mortgages: Id. 

In an action to restrain the foreclosure 
sale of mortgaged personalty, the owner 
claiming the mortgage debt discharged 
in consideration of a conveyance of land 
to the mortgagee, evidence of the value of 
the land and price of subsequent sale is 
irrelevant: Davis v. Hinchcliffe, 7 Wash. 
199. 

The enforcement of a void judgment of 
foreclosure of a mechanic’s lien may be 
enjoined, as, the decree being directed 
against specific property, a sale thereunder 
would constitute a cloud upon the title: 
Quinby v. Slipper, 7 Wash. 475. 


COMMUNITY PROPERTY.—The levy 
of an execution upon community realty 
under judgment against husband on con- 
tract of suretyship may be enjoined at 
suit of wife: Spinning v. Allen, 10 Wash. 
570. 

lf a judgment has been rendered against 
the husband alone for a community debt, 
the levy of an execution thereunder 
against the separate property of the hus- 
band or the community property cannot 
be enjoined: Curry v. Catlin, 9 Wash. 495. 

Injunction will not lie to restrain the 
sale of community realty against which a 
decree of sale had been entered in a pro- 
ceeding for the foreclosure of a mechanic’s 
lien, to which the wife had not been made 
a party: Turner v. Bellingham Bay L. & 
M. Co., 9 Wash. 48; distinguishing Sag- 
meister v. Foss, 4 Wash. 320; L. & S. M. 
Co. v. Miller, 3 Wash. 480. It will lie to 
prevent the husband’s interest in com- 
munitv lands from being sold on execution 
to satisfy a judgment against him for his 
individual debt: Stockand v. Bartlett, 4 
Wash. 730. 

If a husband contracts to pay a commis- 
sion for the sale of community lands, with- 
out authority from his wife, the wife may 
enjoin a sale thereof on a judgment 
against the husband alone on such con- 
tract: McGlauflin v. Merriam, 7 Wash. 
111. 


MISCELLANEOUS CASES.—A court of 
equity has power, and ought to interfere 
by injunction to contro] the action of a 


trustee during the pendency of the trust, - 


when his acts are prejudicial to the inter- 
ests of the cestui que trust: Bingham v. 
Walla Walla, 3 W. T. 68. 

If injustice or surprise would result from 
an alleged false return of the sheriff, the 
court may protect a party by staying pro- 
ceedings pending the determination there- 
of: Wash. Mill Co. v. Kinnear, 1 W. T. 
99. 

From the time a person enters into pos- 
session of public lands in pursuance of the 
pre-emption laws, whether surveyed or un- 
surveyed, he is entitled to the protection 

Rem. Wash. Code, Vol. 1.—-38 


INJUNCTIONS. 


513 


§ 719 


of the court in his possession: Colwell v. 
Smith, 1 W. T. 92. 


Injunction is authorized by § 941, infra, 
by one claimant to land, under the laws 
of the United States, against another 
claimant who is threatening waste which 
cannot be compensated in damages; the 
removal of trees is such an injury as is 
contemplated thereby: Arment v. Hensel, 
5 Wash. 152. 

If plaintiff, in violation of law, places 
and maintains his fence upon a public 
highway, injunction will not lie against 
a party destroying or threatening to de- 
stroy it: Johnson v. Maxwell, 2 Wash. 
482. See, also, Smith v. Mitchell, 21 
Wash. 536; Lincoln County v. Fish, 38 
Wash. 105. 

Injunction will not be granted to re- 
strain the pumping of water from a lake 
when it is not shown that the owners of 
abutting property will suffer actual and 
material injury, but that the fear of 
threatened injury is theoretical merely, 
having little or no foundation in actual 
practical experiment: Wintermute v. Ta- 
coma L. & W. Co., 3 Wash. 727. 

Where a lessee of school lands made im- 
provements thereon, which were not ap- 
praised when the lands were sold by the 
state, his remedy to recover their value is 
not by injunction to prevent a delivery of 
the contract of sale, but to retain posses- 
sion until compensated, or sue the pur- 
chaser therefor: Wilkes v. Hunt, 4 Wash. 
100. 

The grant to a water company of a 
right of way for pipe-line becomes fixed 
and certain when selection is made un- 
der deed and work upon the land is be- 
gun, and the grantor cannot thereafter 
interfere by injunction, unless actual aban- 
donment occur: McCue v. Bellingham Bay 
W. Co., 5 Wash. 156. 

A plaintiff is entitled to injunctive re- 
lief where it appears that he would be 
compelled to part with an incident of 
title to one who has shown no right to 
obtain it: Preston-Parton Mill Co. v. Dex- 
ter Horton & Co., 22 Wash. 236. 

A license to fish is a franchise which 
entitles the holder to maintain an action 
for injunction against any infraction of 
his rights: Walker v. Stone, 17 Wash. 
578. 

Injunction will not lie to restrain the 
conducting of a saloon adjacent to a place 


of business in which a number of men are 


employed, whose sobriety is necessary to 
secure beneficial results: Wilkeson Coal & 
Coke Co. v. Driver, 9 Wash. 177. 

Nor will it lie to restrain the sale of in- 
toxicating liquors to plaintifl’s employees 
on the ground that some of such emplovees 
become intoxicated, and are disqualified 
from rendering service to their employer: 
N. P. Ry. Co. v. Whalen, 3 W. T. 452; af- 
firmed in same, 149 U. S. 157. 

The act of the board of county commis- 
sioners from granting license for sale of 
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intoxicating liquors, which is exclusively 
within their jurisdiction, is quasi judicial; 
and, if erroneous, the remedy is by appeal 
or certiorari, and not by injunction: Id. 


Where proof in replevin shows that de- 
fendant has merely a special interest in the 
property levied on, and does not show the 
amount, an erroneous judgment against 
plaintiff should be remedied by appeal and 
not by injunction: Bowman v. McGregor, 
6 Wash. 118. 

Prohibition will not lie to restrain courts 
having original jurisdiction in equity from 
issuing injunctions in excess of their juris- 
diction, when an appeal furnishes a com- 
plete remedy from final judgments ren- 
dered therein: State v. Jones, 2 Wash. 
662. i 

Upon a hearing after the issuance of a 
temporary injunction, an order that the 
injunction be continued pendente lite, and 
that “an injunction forthwith issue,” as 
prayed for, does not require that another 
injunction be formally issued, as the or- 
der was intended to operate as an injunc- 
tion upon the filing of the required bond, 
and to make the temporary order effective 
thereafter: Collins v. Huffman, 48 Wash. 
184. 

Acts punishable criminally may be en- 
joined at the suit of a party specially 
injured: See 2 Remington’s Digest, p. 
1496, § 9; Walker v. Stone, 17 Wash. 
578; Ingersoll v. Rousseau, 35 Wash. 92. 

As to extent, and effect, of enjoining 
action or proceedings in same Court, see 
Sibson v. Hamilton & Rourke Co., 21 Wash. 
362. 

A eitizen of this state and domiciled 
here can be enjoined from prosecuting an 
action in another state against a citizen 
of this state, upon a proper showing of 
facts: Rader v. Stubblefield, 43 Wash. 334. 

The right to hold a certain municipal 
office, as between two contestants there- 
for, cannot be litigated in an equitable 
action seeking an injunction against carry- 
ing into effect charter amendments where- 
by the plaintiff was legislated out of of- 
fice: Mullen v. Tacoma, 16 Wash. 82. 

The superior court has jurisdiction to 
restrain by injunction an interference with 
a de facto oflicer’s possession of oflice by 
an adverse claimant, but cannot in such 
action determine the title to the office: 
State ex rel. Fairbanks v. Superior Court, 
17 Wash, 12. 

Maintenance of offensive slaughter- 
house, enjoined: See Wilcox v. Henry, 35 
Wash, 591. 

Injunction against entcring opposition 
business refused, where sale of business 
contained no provision as to goodwill: 
MacMartin v. Stevens, 37 Wash, 616. 

As to enjoining boycotts, ete., sce Jen- 
sen v. Cooks’ and Waiters’ Union, 39 Wash. 
531. 

The threatened negligent use of a stream 
for floatage purposes may be enjoined 
at the suit of a riparian owner who will 
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be damaged thereby: Mitchell v. Lea Lum. 
Co., 43 Wash. 195. The granting of a 
temporary injunction against the removal 
of standing timber is discretionary, where 
the plaintiff contends that it is necessary 
to save the property from waste: Sev- 
mour v. La Furgey, 47 Wash. 450. It is 
error to grant an injunction against the 
abatement by a landlord of a nuisance on 
leased premises, where it appears that 
the tenant was maintaining a nuisance 
by the operation of heavy, noisy ma- 
chinery in a storeroom of a hotel, which 
jarred the building and disturbed the 
guests of the hotel in a manner not con- 
templated by the lessor, the lease giving 
no such right, and the burden of proof 
being on the plaintiff to show authority 
for such operation: Spokane Stamp Works 
v. Ridpath, 48 Wash. 370. In an action 
of ejectment to recover land upon which 
there is a growing crop, it is not error 
to grant an injunction pendente lite to 
prevent the removal of the crop, on the 
allegation that the defendants in posses- 
sion were trespassers threatening to re- 
move the crop, where defendants made no 
showing to the contrary and they were 
permitted to remove the crop on the ex- 
ecution of a bond to the plaintiff: O'Con- 
nor v. Oliver, 45 Wash. 549, 


APPEAL: See 1 Remington’s Digest, p. 
93, § 56. 

An order granting or refusing a tem- 
porary injunction was not appealable un- 
der the organic act (U, S. Rev. Stats., 
§ 1869): Mahneke v. Tacoma, 1 Wash. 18. 

See § 1716, appeals. 

Nor would it lie from an order granting 
or modifying a temporary injunction un- 
der the Code of 1851: N. P. Ry. Co. v. 
W. F. Co., 2 W. T. 303. An appeal can- 
not be taken from an order denying a 
temporary injunction unless the defendant 
is found to be insolvent: State ex rel. 
Young v. Superior Court, 43 Wash. 34. 

An order sustaining a demurrer to a 
complaint for an injunction is a final or- 
der, and hence appealable, when the plain- 
tiff refuses to plead further, though the 
effect of the court’s ruling is the denial 
of a temporary injunction, since the mat- 
ter determined is the sufficiency of the 
complaint, and not the necessity for 
the issuance of a restraining order: Peters 
v. Lewis, 28 Wash. 366. 

In an injunction suit, where defendant 
moves to dissolve the temporary injune- 
tion granted plaintiff and also for an in- 
junction against plaintiff, an order deny- 
ing both branches of the motion without 
adjudicating plaintiff’s prayer for a per- 
manent injunction is not a final judgment, 
from which an appeal will lie: Johnstone 
v. Eisenbeis, 1 Wash. 259. 

An order granting a temporary injunc- 
tion cannot be suspended by an appeal 
therefrom: See 2 Remington’s Digest, p. 
1507, 8 65; State v. Stallenp, 15 Wash. 
263; State ex rel. Byers v. Superior Court, 
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28 Wash. 403; State ex rel. Flaherty v. 
Superior Court, 35 Wash. 200; State ex 
rel. Gibson v. Superior Court, 39 Wash. 
115. 

An appeal from a judgment denying an 
application for an injunction to prevent a 
county treasurer from paying a warrant 
will not be dismissed because of the act of 
the treasurer in making payment subse- 
quent to appeal, but, if meritorious, judg- 
ment for costs will be awarded appellant: 
Hartson v. Dale, 9 Wash. 379. 


If there is a substantial conflict over the 
facts upon which a temporary injunction 
has been granted, the appellate court will 
not disturb the action of the lower court: 
West Coast Imp. Co. v. Winsor, 8 Wash. 
490. If no objection is raised at the trial 
as to variance, the pleading on appeal will 
be treated as amended: Sce Olson v. Seat- 
tle, 30 Wash. 687, 


The cutting off of a water supply for an 
electric light plant, which the water com- 
pany is bound under its franchise to fur- 
nish, may be enjoined, especially when 
there is no other supply of water avail- 
able: Jenkins v. Columbia Land etc. Co., 
13 Wash. 502, 


It will be presumed in aid of the juris- 
diction to enjoin the cutting off of a water 
supply by a company having a franchise 
to supply water for the use of a city and 
its inhabitants, that no other company has 
such a franchise, even in the absence of 
an allegation to that effect: Id. 


An order dissolving an injunction against 
the erection of a high trestle for street- 
car purposes upon the street in front of 
one’s premises, on condition that the ap- 
propriator give bond to pay the owner 
all damages, is reviewable by writ of re- 
view: State ex rel. Smith v. Superior 
Court, 26 Wash. 278. Error of the court 
in granting and continuing a temporary 
injunction, dissolved on final hearing, can- 
not be reviewed on appeal: See Watkins 
v. Dorris, 24 Wash. 636. 


Erroneous rulings vacating an injune- 
tion granted plaintiff and then granting 
defendant an injunction on the same facts 
will be reversed on appeal: See De Mers 
v. Sand Spit Fish Co., 24 Wash. 582. 


The court has inherent power to sus- 
pend the effect of a perpetual injunction 
pending appeal by the party against whom 
the same was granted, and a suspension 
of the judgment, pending appeal, upon the 
filing of a bond, to recover damages, does 
not violate Constitution, article 1, § 16: 
State ex rel. Burrows v. Superior Court, 43 
Wash. 225, 


§ 720. 
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An application for a temporary injune- 
tion against trespassing upon plaintiti's 
land should be denied when his allegation 
of owncrship in the land has been traversed 
by defendant, and no proof has been sub- 
mitted on the issue raised: Colby v. Spo- 
kane, 12 Wash. 690. 

The refusal to grant a temporary injunc- 
tion restraining a trespass on land is not 
erroneous, when it appears that the tres- 
pass was made by a city for the purpose of 
excavating for pipe-line, that proceedings 
were under way for the condemnation of 
the land, with a view to the full compen- 
sation of the owner therefor, and there is 
no showing that the injury would be ir- 
reparable, that the defendant is insolvent 
or that the injunction is necessary to pre» 
vent a multiplicity of suits: Id. 

In an action to rescind a contract of sale 
on the ground of fraud and recover posses- 
sion of certain merchandise fraudulently 
conveyed, or the value of so much thereof 
as could not be.recovered, the plaintiff is 
not entitled to a temporary injunction 
against a defendant to whom the. debtor 
had conveyed real estate, when the com- 
plaint, unsupported by affidavits, alleges 
merely that the deed was without consid- 
eration and executed in furtherance of a 
conspiracy to cheat and defraud plaintiff, 
and that the grantee will dispose of same 
unless enjoined from so doing; and there 
is no allegation that the grantee is in- 
solvent or is threatening or about to dis- 
pose of said real estate or any other prop- 
erty, and neither the cancellation of the 
deed nor any other relief than the injunc- 
tion is sought against the grantee: Rock- 
ford Watch Co. v. Rumpf, 12 Wash. 647. 

A temporary restraining order to prevent 
defendant from disposing of real property 
should not be granted, when a statutory 
proceeding, such as the filing of a lis pen- 
dens, will effect the object desired: Id.; 
Spokane v. Amsterdamsch Trustees Kan- 
toor, 18 Wash. 81. 

Injunction will not lie where there is 
an adequate remedy at law: Sce 2 Rem- 
ington’s Digest, p. 1496, 88 6, 7; Wilkes v. 
Hunt, 4 Wash. 100; Spokane v. Amster- 
damsch Trustees Kantoor, 18 Wash. 81; 
Scattle Wharf Co. v. Callvert, 42 Wash. 
390. 

Equity takes jurisdiction for injunctive 
relief, if it is more speedy and adequate 
than the remedy at law: Phelan v. Smith, 
22 Wash. 397; Grant v. Cole, 23 Wash. 
542. 

Where the injury complained of can 
be compensated in damages, an injune- 
tion is not the proper remedy: Lawrence 
v. Times Printing Co., 22 Wash, 482, 


(5433.) Injunction for Malicious Erection of Structures. 


An injunction may be granted to restrain the malicious erection, by any 
owner or lessee of land, of any structure intended to spite, injure, or annoy 


an adjoining proprietor. 


And where any owner or lessee of land has mali: 
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ciously erected such a structure with such intent, a mandatory injunction 
will lie to compel its abatement and removal. [L. ’93, p. 44, $ 1; 2 H. C., 
$ 268.] 


See notes to last section. 
See notes to $ 944, mandatory injunctions in nuisance cases, 


Cited in 22 Wash. 423; 31 Wash. 368. 419; Winsor v. German Sav. & L. Soc., 
Spite fences: See 2 Remington's Digest, 31 Wash. 365. 
p. 1500, $ 22; Karasek v. Peier, 22 Wash. 


§ 721. (5434) At What Time Granted. 

The injunction may be granted at the time of commencing the action, 
or at any time afterwards, before judgment in that proceeding. [L. ’54, p. 
153, $ 113; Cd. ’81, $ 155; 2 H. C., $ 269.] 


$ 722. (5435.) Notice—Emergency. 

No injunction shall be granted until it shall appear to the court or 
judge granting it that some one or more of the opposite party concerned has 
had reasonable notice of the time and place of making application, except 
that in cases of emergency, to be shown in the complaint, the court may grant 


a restraining order until notice can be given and hearing had thereon. 


[L. 


54, p. 153, $ 114; Cd. '81, $ 156; 2 H. C., $ 270.] 


Cited in 4 Wash. 410, 413; 11 Wash. 
588; 12 Wash. 649; 14 Wash. 110; 22 
Wash. 55; 43 Wash. 326; 45 Wash. 4. 

See 2 Remington's Digest, p. 1506, $ 59. 

A restraining order issued without no- 
tice, on the ground of a temporary emer- 
gency, cannot be kept in force pending 
appeal, nor will delay in moving against 
it constitute an acquiescence in its per- 
maneney or amount to an estoppel from 
moving for its dissolution: Coleman vV. 
Columbia ete. Ry. Co., 8 Wash. 227; Rock- 
ford Watch Co. v. Rumpf, 12 Wash. 647. 

When a restraining order has been 
granted on the ground of emergency, with- 
out notice, and an order is made for the 
adverse party to show cause on a day 
certain why a temporary injunction should 
not be granted, but before the hearing 
thereof the court dismisses the case, such 
restraining order cannot be kept in force 
pending appeal from judgment of dis- 
missal: State v. Lichtenberg, 4 Wash. 
407. 


§ 723. 


An injunction granted without notice is 
void: State ex rel. Boardman v. Ball, 5 
Wash. 387; In re Groen, 22 Wash. 53. 

The fact that a temporary injunction 
was granted on motion of respondent, with- 
out notice to the appellant, as required by 
this section, cannot be urged by respond- 
ent to defeat the appeal taken from the 
order granting the motion: Rockford 
Watch Co. v. Rumpf, 12 Wash. 647. Com- 
pare State v. Lichtenberg, supra; Coleman 
v. Columbia etc. Ry. Co., supra. 

An order granting an injunction, with- 
out notice to the defendant and without 
containing any provision limiting it to a 
day certain upon which a hearing should 
be had and an opportunity afforded the 
defendant to show cause why it should 
not thereafter be continued in force, is 
void: Larsen v. Winder, 14 Wash. 109; 
eiting State v. Lichtenberg, supra. See, 
also, Hemen v. Rinehart, 45 Wash. 1: State 
v. Nicoll, 40 Wash. 517; Meier v. Fidelity 
Nat. Bank, 43 Wash. 324, 


(5436.) Affidavits on Hearing of Application. 


On the hearing of an application for an injunction, each party may read 


affidavits. 


§ 724. 


[L. ’54, p. 153, $ 115; Cd. ’81, $ 157; 2 IL. C., $ 27L] 


(5437.) Terms and Conditions Imposed. 


Upon the granting or continuing an injunetion, such terms and eondi- 
tions may be imposed upon the party obtaining it as may be deemed equi- 


table. 


See 2 Remington’s Digest, p. 1507, §§ 63, 


[L. ’54, p. 153, $ 116; Cd. 'S1, $ 158; 2 H. C., $ 272.] 


ers, 37 Wash, 143; Davis v. Ford, 15 Wash. 
107, 


64; Hathaway v. Yakima Water etc. Co., 
14 Wash. 469; Everett Water Co. v. Pow- 
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§ 725. (5438.) Bond for Injunction. 

No injunction or restraining order shall be granted until the party ask- 
ing it shall enter into a bond, in such a sum as shall be fixed by the court or 
judge granting the order, with surety to the satisfaction of the clerk of the 
superior court, to the adverse party affected thereby, conditioned to pay all 
damages and costs which may accrue by reason of the injunction or restrain- 
ing order. The sureties shall, if required bv the clerk, justify m like manner 
as bail upon an arrest, and until they so justify, the clerk shall be responsible 
for their sufficiency. [L. ’54, p. 153, $ 117; Cd. ’81, $ 159; 2 H. C., $ 273.] 

See infra, § 781, no bond shall fail for defect of form. 
Cited in 10 Wash. 421; 11 Wash. 588; fendant is entitled to a dissolution of the 


35 Wash. 77. restraining order heretofore issued against 
See 2 Remington’s Digest, p. 1506, $ 61; him and that he go hence with costs,” 18 
p. 1509, SS 74-80. TOER , $ ON final and may be offered in proof in an ac- 


: : . _ tion upon the injunction bond: Donahue 
A receiver must, in applying for a tem y Jousia 9 Wash: 187. 


porary restraining order against a stranger 
to the action in which the receiver had 
been appointed, give the injunction bond 
required by this section: Cherry v. West- 
ern Wash. etc. Co., 11 Wash. 586; and it 
is error to grant a receiver an injunction 
without his complying with the statute. 
The receivership bond is not a sufficient 
rotection to those whose acts he seeks to 4 à A 
enjoin: Keeler v. White, 10 Wash. 420. ee ee 
The fact that the owner of a mining Where a demurrer to an injunction in 
elaim sold it for a less sum after the dis- the federal court reached the injunction as 
solution of an injunction against his work- effectively as a motion to dissolve would 
ing it than he could have procured prior to have done, attorney fees are recoverable 
the injunction does not entitle him to re- for services rendered in the presentation 
cover the difference, in the absence of al- of the demurrer: Anderson v. Provident 
legation and proof that the claim was less Life and Trust Co., 26 Wash. 192. 


Attorneys’ fees are not recoverable in 
an action on an injunction bond, where 
the injunction is disposed of by a trial of 
the principal cause on the merits: Id. 
Nor where the refusal to dissolve was 
affirmed on anpeal, though plaintiff after- 
ward voluntarily dismissed the injunction: 
See Thompson v. Benson, 41 Wash. 70. 


valuable because of the injunction than ıt The mere acceptance of the statutory 
was before: Donahue v. Johnson, 9 Wash. attorney’s fee upon the dissolution of an 
187. injunetion is not a waiver of the right to 


As to measure of damages for wrong- recover attorney’s fees in an action upon 
fully enjoining tenant from removing the injunetion bond: Steel v. Gordon, 14 
building, see Ridpath v. Merriam, 22 Wash. 521. 

Wash. 311. See further, Collins v. Huff- The amount of the attorney’s fee to be 
man, 48 Wash. 184. allowed plaintiff in an action on an injune- 

If a prior mortgagee has been enjoined tion bond, on account of professional ser- 
from foreclosing his chattel mortgage on vices in the matter of the injunction, is to 
certain goods and making sale thereof to be fixed by the jury and not by the court: 
satisfy his claim, and pending injunction Id. See Seattle Crockery Co. v. Haley, 6 
the goods have been sold under foreclosure Wash. 302; Cowie v. Ahrenstedt, 1 Wash. 
of a junior mortgage, the prior mortgagee 416; Proulx v. Stetson & Post M. Co., 6 
may, upon dissolution of the injunction, re- Wash. 476. 
cover as damages upon the injunction bond That the order appointing a receiver of 
the full amount of his claim, if the value a corporation did not authorize him to 
of the goods is equal to the amount: make sale does not prevent recovery in an 
White v. Brooke, 11 Wash. 99. action by him on an injunction bond given 

The fact that the obligee in an injunc- prior to his appointment, for loss of profits 
tion bond may have a remedy by action occurring after his appointment by reason 
for conversion for disposing of goods upon of the injunction against sales, as only the 
which he has a mortgage lien, will not corporation, its stockholders and creditors, 
affect his recovery of damages when suing can question his authority to make sales: 
on the injunction bond: Id. Steel v. Gordon, supra. 

In an action upon such bond for dam- In an action on an injunction bond, the 
ages, defendants cannot go behind the de- court is warranted in directing the jury 
cree dissolving the injunction and assail that there can be no recovery for loss on 
the validity of the agreement upon which sales while the injunction was in force, 


the decree was founded: Id. where it was habitually violated and no 
In an action in which a temporary in- sales were in fact prevented thereby: Id. 
junction had been granted, a judgment, An order made bv the trial court, with- 


after a hearing on the merits, that “de- out notice to plaintiff, discharging a bond 
r1” 
911 


§§ 725-731 PROVISIONAL REMEDIES. [TITLE V 
entitled to an order for the reinstatement 
of the bond without notice to the obligors: 


Kleeb v. Bard, 12 Wash. 140. 


which had been given by defendants to se- 
cure the vacation of a restraining order 
against the disposal of the property in con- 
troversy, is a nullity, and the plaintiff is 


§ 726. (5439.) Second Bond When First Insuficient. 

When an injunction is granted upon the hearing, after a temporary 
restraining order, the plaintiff shall not be required to enter into a second 
bond, unless the former shall be deemed insufficient, but the plaintiff and his 
surety shall remain liable upon his original bond. [L. ’54, p. 153, § 118; 
Cd. ’81, $ 160; 2 H. C., $ 274.] : 

See notes to last section. 
Cited in 4 Wash. 409; 48 Wash. 428. 


§ 727. (5440.) Copy of Order Sufficient Writ. 

It shall not be necessary to issue a writ of injunction, but the clerk shall 
issue a copy of the order of injunction duly certified by him, which shall be 
forthwith served by delivering the same to the adverse party. [L. ’54, p. 
153, $ 119; Cd. ’81, $ 161; 2 H. C., $ 275.] 


See infra, $ 730, notice, when sufficient service. 


§ 728. (5141.) Stay of Judgment—Release of Errors. 

In application to stay proceedings after judgment, the plaintiff shall in- 
dorse upon his complaint a release of errors in the judgment whenever re- 
quired to do so by the judge or court. [L. *54, p. 153, $ 120; Cd. ’81, $ 162; 
2 H. C., $ 276.] 


See supra, $ 522, stay of execution. 


S 729. (5442.) Who Bound by. ý 

An order of injunction shall bind every person and officer restrained 
from the time he is informed thereof. [L. *54, p. 153, $ 121; Cd. ’81, $ 163; 
2 H. C., $ 277.] 


See notes to § 722, supra. 
See infra, §§ 732-734, proceedings for violation of writ. 
Cited in 22 Wash. 382. 

See 2 Remington’s Digest, p. 1506, § 59. 
An injunction restraining a corporation 


issued therein: Savage v. Sternberg, 19 
Wash. 679; State ex rel. Victor Boom 
Co. v. Peterson, 29 Wash. 571. 


from doing business operates as against a 
receiver subsequently appointed: Steel v. 
Gordon, 14 Wash. 521. 

A person not a party to a suit, or in 
privity with, or sustaining any relation to, 
the parties, is not bound by an injunction 


§ 730. (5443.) 


Where a restraining order has been 
served upon the city oflicers, enjoining the 
holding of an election, it is their duty to 
stop the election: State v. Nicoll, 40 Wash. 
17. See Jennings v. Mining Co., 29 
Wash. 726. 


Notice, When Sufficient Service. 


When notice of the application for an injunction has been served upon 
the adverse party, it shall not be necessary to serve the order upon him, but 
he shall be bound by the injunetion as soon as the bond required of the 


plaintiff is exeeuted and delivered to the proper officer. 


122; Cd. ’81, $ 164; 2 H. C., $ 278] 


[L. "54, p. 154, $ 


See supra, $ 727, copy of order sufficient writ. 


§ 731. (5444.) 


Court. 


Money Collected on Enjoined Judgment to be Paid into 


Money collected upon a judgment afterward enjoined, remaining in the 
hands of the collecting oflicer, shall be paid to the clerk of the court granting 
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the injunction, subject to the order of the court. [L. ’54, p. 154, § 123; Cd. 
81, $ 165; 2 H. C., $ 279.] 


§ 732. (5445.) Order Disobeyed—Contempt. 

Whenever it shall appear to any court granting an order of injunction, 
or judge thereof, by affidavit, that any person has willfully disobeyed the 
order after notice thereof, such court or judge shall award an attachment for 
contempt against the party charged, or a rule to show cause why it should 
not issue. The attachment or rule shall be issued by the clerk of the court, 
and directed to the sheriff, and shall be served by him. [L. ’o4, p. 154, $ 124; 
Cd. ’81, $ 166; 2 H. C., $ 280.] 


See infra, title 33, chapter 3, contempts and their punishment. 
See notes to $ 719, supra, and $$ 1716, 1722-1724, appeals. 


§ 733. (5446.) Arrest and Indemnity. 

The attachment for contempt shall be immediately served by arresting 
the party charged, and bringing him into court, if in session, to be dealt with 
as in other cases of contempt; and the court shall also take all necessary 
measures to secure and indemnify the plaintiff against damages in the prem- 
ises. [L, ’54, p. 154, $ 125; Cd. ’81, $ 167; 2 H. C., $ 281.] 


§ 734. (5447.) Bond for Appearance. 

If the court is not in session the officer making the arrest shall cause the 
person to enter into a bond, with surety, to be approved by the officer, con- 
ditioned that he personally appear in open court whenever his appearance 
shall be required, to answer such contempt, and that he will pay to the plain- 
tiff all his damages and costs occasioned by the breach of the order; and 
in default thereof, he shall be committed to the jail of the county until he 
shall enter into such bond with surety, or be otherwise legally discharged. 
(Cf. L. ’54, p. 154, $ 126; Cd. ’81, $ 168; L. *91, p. 97, $ 1; 2 H. C., $ 282.] 


§ 735. (5448.) Motion to Vacate or Modify. 

Motions to dissolve or modify injunctions may be made in open court, or 
before a judge of the superior court, at any time after reasonable notice to 
the adverse party. [L. 54, p. 154, $ 127; Cd. ’81, $ 169; L. ’91, p. 74, $ 1; 
2 H. C., $ 283.] , 

Cited in 12 Wash. 655. 


§ 736. (5449.) Damages upon Dissolution of Injunction to Stay Proceed- 
ings. 

When an injunction to stay proceedings after judgment for debt or 
damages shall be dissolved, the court shall award such damages, not exceed- 
ing ten per cent, on the judgment, as the court may deem right, against the 
party in whose favor the injunction issued. [L. ’54, p. 154, $ 128; Cd. ’81, 
$ 170; 2 11. C., $ 284.] 

See supra, § 522, stay of execution. 
Sce next section for damages for waste or rents. 


See supra, $ 725, and notes, bond for injunction. 
Concerning counsel fees as proper items of damages, see note to § 725, supra, 


§ 737. (5450.) Damages for Waste and Rents, When. 
If an injunction to stay proceedings after verdict or judgment in an 
action for the recovery of real estate, or the possession thereof, be dissolved, 
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the damages assessed against the party obtaining the injunction shall include 
the reasonable rents and profits of the lands recovered, and all waste com- 
mitted after granting injunction. [L. ’54, p. 154, $ 129; Cd. ’81, $ 171; 2 


H. C., $ 285.] 
See supra, § 725, and notes, bond for injunction. 
§ 738. (5451.) Motion to Reinstate. 


Upon an order being made dissolving or modifying an order of injunc- 
tion, the plaintiff may move the court to reinstate the order, and the court 
may, in its discretion, allow the motion, and appoint a time for hearing the 
same before the court, or a time and place for hearing before some judge 
thereof, and upon the hearing, the parties may produce such additional aff- 
davits or depositions as the court shall direct, and the order of injunction 
shall be dissolved, modified, or reinstated, as the court or judge may deem 
right. Until the hearing of the motion to reinstate the order of injunction, 
the order to dissolve or modify it shall be suspended. [L. ’54, p. 154, $ 130; 
Cd. 781, § 172; 2 H. C., $ 286.] 


See supra, $ 719, notes, in what case injunction granted, 


§ 739. (5452.) Power of Judge or Court. 

The judge of the superior court shall have power to make every order 
which, by the provisions of this chapter, may be made by the court. [L. '69, 
p. 41, § 171; Cd. ’81, $ 173; 2 H. C., $ 287.] 


See supra, $ 718, and notes, who shall grant injunction. 


CHAPTER V. 
RECEIVERS. 


§ 740. (5455.) Receiver, Defined. 

A receiver is a person appointed by a court or judicial officer to take 
charge of property during the pending of a civil action or proceeding, or 
upon a judgment, decree, or order therein, and to manage and dispose of it as 
the court or officer may direct. [L. ’91, p. 90, $ 1; 2H. C., $ 325.] 


Cited in 15 Wash. 151; 22 Wash. 376; 
47 Wash. 184. 

A receiver of a shingle company cannot 
be required to account for protits made by 
another corporation in a foreign market 
upon shingles sold by him to such corpora- 
tion, although himself a stockholder there- 
in, when, as receiver, he had not suflicient 
funds to enable him to ship his shingles to 
another market, but sold them for cash to 
his own corporation at the highest market 
price in the locality: Chandler v. Cush- 
ing-Young Shingle Co., 13 Wash. 89. 


§ 741. 


Where the court by which a receiver was 
appointed has fixed his compensation, after 
the hearing of testimony, and the allow- 
ance made is warranted by the testimony 
adduced, and appears to be reasonable, 
the exercise of the court’s discretion will 
not be interfered with by the appellate 
court: Id. 

Under this section, any person appointed 
by the court to take charge of mortgaged 
chattels during the pendency of fore- 
closure proceedings is a receiver: Libert 
v. Unfried, 47 Wash. 182, 


(5456.) In What Cases Appointed. 


A receiver may be appointed by the court in the following cases :— 
1. In an action by a vendor to vacate a fraudulent purchase of property, 
or by a creditor to subject any property or fund to his claim; 
2. In an action between partners, or other persons jointly interested in 


any property or fund; 
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3. In all actions where it is shown that the property, fund, or rents and 
profits in controversy are in danger of being lost, removed, or materially 
injured; 

4. In an action by a mortgagee for the foreclosure of a mortgage and the 
sale of the mortgaged property, when it appears that such property is in 
danger of being lost, removed, or materially injured; [or when such property 
is insufficient to discharge the debt, to secure the application of the rents and 
profits accruing, before a sale can be had ;] 

5. When a corporation has been dissolved or is insolvent, or is in immi- 
nent danger of insolvency, or has forfeited its corporate rights; 

6. And in such other cases as may be provided for by law, or when, in 
the discretion of the court, it may be necessary to secure ample justice to the 
parties: Provided, that no party or attorney or other person interested in 
an action shall be appointed receiver therein. [L. ’54, p. 162, $$ 171, 172; 
Cd. ’81, $ 193; 2 H. C., $ 326.] 

The last part of subdivision 4 in brackets held to be superseded by $ 804, infra: Norfor 


v. Busby, 19 Wash. 450, 


See supra, $ 613 et seq., receivers in proceedings supplemental to executions, 


See supra, $ 661, receiver in attachments. 
See notes to $ 812, infra. 


See infra, $ 1101, sheriff not to be appointed receiver in insolvency cases, 


See notes to $ 1116, infra. 


See infra, $ 1173, sheriff as receiver in enforcement of loggers’ liens. 
See infra, $ 1716, subd. 5, appeals from orders relating to receivers. 


Cited in 3 Wash. 589; 4 Wash. 605; 15 
Wash. 152, 675; 19 Wash. 452; 20 Wash. 
15, 551; 28 Wash. 562; 31 Wash. 225; 33 
Wash. 151; 47 Wash. 184; 50 Wash. 389; 
51 Wash. 517, 518. 

Nature and purpose of remedy: See 2 
Remington's Digest, p. 2162, $ 1. 

The right to appoint receivers should 
only be exercised when it is clearly shown 
to be necessary to prevent the defeat of 
justice: Roberts v. Washington Nat. Bank, 
9 Wash. 12, 15; Whitehouse v. P. D. T. 
& E. Ry. Co., 9 Wash. 558, 561. 

In order to secure the appointment of a 
receiver, the plaintiff must clearly estab- 
lish by the proofs that a receiver is nec- 
essary to prevent fraud, protect the prop- 
erty from injury or preserve it from de- 
struction, mere allegations of such facts 
being insufficient: Brundage v. Home ete. 
Assn., 11 Wash. 277; Wales v. Dennis, 9 
Wash. 308; Sengfelder v. Hill, 16 Wash. 
355; Spokane v. Amterdamsch Trustees 
Kantoor, 18 Wash. 81; Ridpath v. Sans 
Poil etc. Transp. Co., 26 Wash, 427. 

Actions and proceedings in which re- 
ceiver may be appointed: See 2 Reming- 
ton’s Digest, p. 2463, $ 2; Lammon v. 
Giles, 3 W. T. 117; Ewing v. Van Wag- 
enen, 6 Wash. 39; P. S. Nat. Bank v. 
Levy, 10 Wash. 499; Sengfelder v. Hill, 
16 Wash. 355; Norfor v. Busby, 19 Wash. 
450; Balfour-Gutbrie Ins. Co. v. Geiger, 
20 Wash. 579. 

DISCRETION OF COURT: See 2 Rem- 
ington’s Digest, p. 2463, § 3; Ridpath v. 
Sans Poil ete. Ins. Co., 26 Wash. 427; 
Cameron v. Groveland Imp. Co., 20 Wash. 
169; Union Boom Co. v. Samish Boom Co., 
33 Wash, 144, 
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Receiver appointed upon suit of a sim- 


- ple contract creditor: See Davis v. Ed- 


wards, 41 Wash. 480. 


Property which may be subject of re- 
Senn See Cole v. Pain, 22 Wash. 

APPOINTMENT, QUALIFICATION 
AND TENURE: See 2 Remington’s Di- 
gest, pp. 2466-2469, §§ 14-30. 

Jurisdiction and authority of court or 
judge: State ex rel. Baum v. Superior 
Court, 14 Wash. 324; State ex rel. Amster- 
damsch v. Superior Court, 15 Wash. 668; 
State ex rel. Strohl v. Superior Court, 15 
Wash. 668. 

- Subdivisions 3 and 6 of this section give 
the court power to appoint receivers in 
cases at law without the supplemental aid 
of any proceeding in equity: Wash. Iron 
Works Co. v. Jensen, 3 Wash. 584, 589. 

Courts of equity have no jurisdiction of 
actions to collect a tax or to appoint a re- 
ceiver for that purpose: Pierce County v. 
Merrill, 19 Wash. 175. 

In the absence of special provisions reg- 
ulating proceedings in foreclosure of liens 
on vessels, the court, under its chancery 
powers, may appoint a receiver to take 
charge of the property pending proceed- 
ings: Wash. Iron Works Co. v. Jensen, 3 
Wash. 584. See Lammon v. Giles, 3 W. 
T. 117. See, also, Davis v. Edwards, 41 
Wash. 484. 


FORM AND REQUISITES OF AP- 
PLICATION.—A complaint by a judgment 
creditor asking the appointment of a re- 
ceiver for an insolvent corporation is not 
open to the objection that it fails to allege 
that the judgment debtor has no other 
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property out of which plaintiff could sat- 
isfy his judgment, when it states that de- 
fendant is in failing circumstances, and 
that it has more judgments already ren- 
dered against it than it can pay: White- 
house v. P. D. T. & E. Ry. Co., 9 Wash. 
558. It is error to appoint a receiver pend- 
ing the litigation in an action for dissolu- 
tion and accounting of a partnership, when 
the complaint does not allege the defend- 
ant’s insolvency, and the answer shows 
solvency: Wales v. Dennis, 9 Wash. 308. 

NOTICE OF APPLICATION.—An order 
appointing a receiver, made without notice 
to the adverse party, is void: Larsen v. 
Winder, 14 Wash. 109; citing Brundage 
v. Home etc. Assn., 11 Wash. 278; Rob- 
erts v. Wash. Nat. Bank, 9 Wash. 12. 

As to appointment of temporary receiver 
without notice, see Cole v. Price, 22 Wash. 
18. See further, Haggard v. Sanglin, 31 
Wash. 165. 

An ex parte appointment of a receiver 
has no force after the day fixed for the 
hearing and a continuance or failure to 
appoint at that time has the effect of a 
discharge: State ex rel. Washington Match 
Co. v. Superior Court, 34 Wash. 123. 

Upon an application for the appoint- 
ment of a receiver, the moving party has 
no right to read affidavits upon the hear- 
ing, which have not first been served upon 
the adverse party: an vV. Home ete. 
Assn., 11 Wash. 277 

When application for appointmen is 
made before defendant has filed bis an- 
swer, defendant has the right to be heard 
upon affidavits by way of defense to the 
application: Whitehouse v. P. D. T. & E. 
Ry. Co., 9 Wash. 558. 

Scope of inquiry and questions consid- 
ered on application: See Roberts v. Wash- 
ington Nat. Bank, 9 Wash. 12; Smith v. 
Hopkins, 10 Wash. 77; Seattle Brew. & 
Malt. Co. v. Jensen, 36 Wash. 462. The 
appointment of a receiver based upon a 
judgment entered without jurisdiction is 
also without jurisdiction: French v. Ajax 
Oil & Development Co., 44 Wash. 305. 

Collateral attack on appointment: See 2 
Remington’s Digest, p. 2408, § 29; Elder- 
kin v. Peterson, 8 Wash. 671; Smith v. 
Hopkins, 10 Wash. 77; Carroll v. Pac, 
Nat. Bank, 19 Wash. 639; Jones v. N. P. 
Fish & Oil Co., 42 Wash. 332. 

GROUNDS FOR APPOINTMENT: 
See 2 Remington’s Digest, pp. 2463-2465, 
sg 6-13. 

Right or interest requiring protection: 
See Union Boom Co. v. Samish Boom Co., 
»3 Wash. 144. 

A receiver is properly appointed at the 
suit of a partner where his copartner, 
eonspiring with others, wrongfully ex- 
eludes the plaintif from participating in 
the partnership business: Whipple v. Lee, 
46 Wash. 266. 

FRAUD.—The transfer of notes held by 
one bank to another as collateral secur- 
ity for a loan is not such a fruud us to 


PROVISIONAL REMEDIES. 


[TITLE V 


justify the appointment of a receiver for 
the bank securing the note: Roberts v. 
Wash. Nat. Bank, 9 Wash. 12. 


-A receiver is properly appointed for 
an insolvent corporation, at the suit of 
creditors, and the complaint states a cause 
of action, where it appears that it was, 
from its inception, a fraudulent scheme on 
the part of its promoter, that it fraudu- 
lently assumed to make sales of property 
to the plaintiffs without having any title, 
and that it was without any assets and 
had conveyed to its promoter and chief 
stockholder all its property with intent 
to defraud its creditors: Kelso v. Ameri- 
can Investment & Improvement Co., 50 
Wash. 381. 


Where judgments are rendered against 
a vendor of a railway without notice to 
the purchaser, the latter may litigate their 
validity on the ground of fraud, but the 
judgment creditor cannot obtain a receiver 
for the purchasing corporation: White- 
house v. P. D. T. € E. Ry. Co, 9 Wash. 
558. 


PRESERVATION OF PROPERTY 
PENDING LITIGATION.— The fact that a 
mortgagee in possession of premises is 
committing waste will not authorize the 
appointment of areceiver inthe absence of 
proof of the mortgagee’s insolvenev: 
Brundage v. Home etc. Assn., 11 Wash. DET. 
Sce Spokane v. Amsterdamsch K. T., 18 
Wash. 81; Euphrat v. Morrison, 39 Wash. 
311. 


Where the mortgagee has secured pos- 
session of the mortgaged premises without 
fraud, and there is an indebtedness due 
under the terms of the mortgage, the 
mortgagee cannot be deprived of its pos- 
session by the appointment of a receiver: 
3rundage v. Home etc. Assn., 11 Wash. 
21T, 

The appointment of a receiver prior to 
the sale of rcal estate under levy of ex- 
ecution, but subsequent to the entry of 
judgment and the acquisition of a lien 
thereunder, will not affect the right of the 
judgment ereditor to proceed to make his 
debt by execution, levy and sale of the 
debtor’s property: Cherry v. Western 
Washington ete. Co., 11 Wash. 586, 

A receiver may be appointed in insolv- 
eney proceedings at the instance of the 
insolvent, with power to take possession of 
property mortgaged by the latter, and, ina 
proper case, he will be entitled to fees 
out of the property in his custody, but 
he should not be appointed where the 
property is insuflicient to pay the debt 
secured upon it: Lammon v. Giles, 3 W. T. 
117; Ewing v. Van Wagenen, 6 Wash. 39, 
47. 

Insolvency or misconduct of party: See 
2 Remington's Digest, p. 2461, $ 9; Wales 
v. Dennis, 9 Wash. 308; Clay v. Selah 
Valley ire Co., 14 Wash. 543; Spokane 
v. Amsterdamseh T. K., 18 Wash. öl; 
Sibson v. Hamilton € Rourke Co., 21 Wash. 
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362; Cole v. Price, 22 Wash. 18; Davis v. 
Edwards, 41 Wash. 840. 


Under subdivision 5 of this section the 
purpose of placing insolvent corporations 
in the possession of the court can only 
be that their assets may be ratably dis- 
tributed to creditors: Thompson v. Huron 
L. Co., 4 Wash. 600, 605. 


A receiver appointed for an insolvent 
corporation is a trustee for the corpora- 
tion and all its creditors, and a bona file 
creditor to whom an illegal preference 
was attempted to be made is entitled to 
share in the funds on the same basis with 
other creditors: Thompson v. Huron L. Co., 
4 Wash. 600. 


The appointment of a receiver in a suit 
between alleged partners in the publica- 
tion of a book, upon the allegation that 
defendant denies the partnership and re- 
fuses to recognize the plaintiff or to ac- 
count to him, is not warranted where it 
is not shown that the defendant was in- 
solvent, and it appears that the book is 
not yet completed and cannot be without 
additional funds, that the partnership is 
Without funds, and that the receivership 
would only result in failing to complete 
the book and realizing anything on the 
venture; since clear necessity must be 
shown for the appointment: Smith v. 
Brown, 50 Wash, 240. 


Where it does not appear that the con- 
cern is insolvent, an action by & receiver 
of a corporation must be viewed as 
brought by the corporation, and a defense 
valid against the corporation is good 
against the receiver: Shuey v. Holmes, 20 
Wash, 13. 


APPEAL: See 2 Remington’s Digest, p. 
206, § 380. 


After appeal has been perfected from 
an order appointing a receiver, the lower 
court has no authority to take any steps 
or make any order in regard. to the re- 
ceivership: Brundage v. Home etc. Assn., 
11 Wash. 278. 


No appeal lies from an order removing 
one receiver and appointing another in his 
stead: Tilton v. Superior Court, 7 Wash. 
14. 
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On an appeal from an order appointing 
a receiver, full examination is authorized 
into the law and facts as to whether the 
trial court abused its discretion: Roberts 
v. Wash. Nat. Bank, 9 Wash. 12. See 
further, Davis v. Edwards, 41 Wash. 180; 
Seattle Brewing & Malting Co. v. Jensen, 
36 Wash. 462, 

Error in appointment of a receiver at the 
instance of attaching creditors cannot be 
urged on appeal by a party who is not a 
judgment creditor: Puget Sound Nat. 
Bank v. Levy, 10 Wash. 499. 

The making of a general assignment of 
its property for the benefit of creditors by 
an insolvent corporation can have no et- 
fect upon the power of a court, under this 
section, to appoint a receiver at the in- 
stance of a creditor of the corporation: 
Oleson v. Bank of Tacoma, 15 Wash. 148. 

A deed of assignment by an insolvent 
corporation can be set aside by the court, 
upon the subsequent appointment of a re- 
ceiver at the suit of a creditor of the cor- 
poration: Id. 

A receiver having been appointed for an 
insolvent corporation, he is entitled to the 
possession of all of the asscts of the cor- 
poration, as against an assignee holding 
under a prior voluntary assignment ex- 
ecuted by the corporation while insolvent: 
Id. See further, Radebaugh v. Tacoma & 
Puyallup R. Co., 8 Wash. 570; Jones v. N. 
P. Fish Co., 42 Wash. 332; Belding v: 
Wash. Cornice Co., 36 Wash. 549, 

Invalid or irregular appointments, ete.: 
See 2 Remington's Digest, p. 2463, $$ 25- 
30 


Where the superior court of one county 
has appointed a receiver, it is error for 
such court of another county to appoint 
either the same or another receiver: See 
Fernald v. Spokane € B. C. Tel. Co., 31 
Wash, 219. 

Creditors who have acquiesced in the 
appointment of a receiver are estopped 
from attacking the appointment as fraud- 
ulent: Manhattan Trust Co, v. Seattle Coal 
& Iron Co., 16 Wash, 499. 

As to removal of receiver and vacation of 
orders, see Balfour-Guthrie Inv. Co. v. 
Geiger, 20 Wash. 579; Wooding v. Wood- 
ing & Co., 10 Wash. 531. 


Before entering upon his duties, the receiver must be sworn to perform 
them faithfully, and, with one or more sureties approved by the court, exe- 
cute a bond to such person as the court may direct, conditioned that he will 
faithfully discharge the duties of receiver in the action, and obey the orders 


of the eourt therein. 


§ 743. 


(5458.) Powers of Receiver. 


[L. *54, p. 162, $ 173; Cd. ’81, $ 194; 211. C., $ 327.] 


The receiver shall have power, under control of the court, to bring and 
defend actions, to take and keep possession of the property, to receive reuts, 
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collect debts, and generally to do such acts respecting the property as the 


court may authorize. 


[L. *54, p. 163, $ 177; Cd. '81, $ 198; 2 H. C., $ 331.] 


See supra, $ 741, and notes, in what cases appointed. 


Cited in 15 Wash. 653; 22 Wash. 377. 

POSSESSION: See 2 Remington's Di- 
gest, pp. 2469-2472, §§ 31-45. A receiver 
of an insolvent corporation takes no title 
to property in the actual custody of the 
sheriff under attachment lien when sheriff 
and lienor have not been made parties to 
the action in which the receiver was ap- 
pointed: State ex rel. Hunt v. Superior 
Court, 8 Wash. 210; State ex rel. Rice v. 
Superior Court, 8 Wash. 659; State v. 
Graham, 9 Wash. 528. The fact that a 
party applying for a writ of assistance 
does so in his capacity as a receiver 
would not entitle him to the writ, if any 
other citizen, under the same circum- 
stances, could not legally obtain it: State 
ex rel. Baruch v. More, 21 Wash. 628. See, 
also, Kidder v. Beavers, 33 Wash. 635. 


The appointment of a receiver of a rail- 
road corporation has the same effect in law 
as though the ereditors had taken posses- 
sion of the property under legal process, 
and the right of a mortgagee to possession 
thereof docs not give him any priority 
over creditors when the right accrues sub- 
sequent to the receiver's appointment: 
Radebaugh v. T. & P. Ry. Co., 8 Wash. 
570. 

An attaching creditor, whose application 
to intervene in a proceeding for the ap- 
pointment of a receiver has no remedy by 
appeal, but may resort to prohibition to 
prevent the receiver from taking posses- 
sion of the property attached: State v. 
Superior Court, 7 Wash. 77. 


When the appointment of a receiver is 
unwarranted, his possession is wrongful, 
and he is not entitled to compensation for 
his personal services out of the trust funds 
in his hands, but be should be allowed the 
amount of his necessary and proper dis- 
bursements while in charge of the prop- 
erty, including reasonable compensation 
for attorney emploved: Brundage v. Home 
etc. Assn., 11 Wash. 288. 


Prohibition will not lie to prevent the 
carrying into effect of an order of the su- 
perior court restraining the sale of the 
property of an insolvent corporation upon 
the execution levy of a judgment creditor 
and ordering the transfer of the property 
to the hands of the receiver, when such 
judgment ereditor has been made a party 
to the injunction suit, and the order there- 
in fully preserves and protects its rights: 
State v. Superior Court, 11 Wash. 63. 

It is within the discretion of the court 
to permit claims against a receiver to be 
determined by petition in the original] ac- 
tion in which he was appointed, or by an 
independent suit: Blake v. State Sav. 
Bank, 12 Wash. 619. 


Property vesting in receiver: See 2 
Remington’s Digest, p. 2469, §§ 32-34; 
Watterson v. Masterson, 15 Wash. 511; 
Degginger v. Seattle Brew & Malt Co., 
41 Wash. 385; Griflith v. Burlingame, 13 
Wash, 429. 


Rights of action: Cole v. Sastop R. Co., 
9 Wash. 487; Whitman v. Mast-Buford 
etc. Co., 11 Wash. 318. 

Title or right acquired by receiver and 
time of vesting: Sce 2 Remington’s Digest, 
p. 2470, 8836, 37; Puget Sound Nat, Bank 
of Seattle v. Levy, 10 Wash. 499; Will- 
amette Casket Co. v. Cross Undertaking 
Co., 12 Wash. 190; Woodward v. Winehili, 
14 Wash, 394; Steel v. Gordon, 14 Wash. 
521; State ex rel. Kirsch v. Superior Court, 
36 Wash. 91. 

After the appointment and qualification 
of a recciver in a state court, the appoint- 
ment of a trustee in bankruptey by the 
federal court does not deprive the state 
court of jurisdiction or the receiver of 
the right to possession of the property: 
Springer v. Aver, 50 Wash. 642. 

Failure to obey order to turn over prop- 
erty to receiver: Sce State v. Denham, 30 
Wash, 643. 

Supervision and instructions of court: 
See Cannon v. Snipes, 24 Wash. 166. 

Sale and conveyance of propertv: See 2 
Remington’s Digest, p. 2474, $8 56-61; State 
ex rel. Sanglin v. Superior Court, 30 
Wash. 232; Nisbet v. Great Northern Clay 
Co., 41 Wash. 107; Bidwell v. Rice, 19 
Wash. 146. 

Confirmation of sale and receiver's cer- 
tificates, see Nisbet v. Great Northern 
Clay Co., 41 Wash. 107. 

Allowance and payment of elaims: See 
2 Remington’s Digest, p. 2475, 88 62-70; 
Wash. Mill Co. v. Sprague Lumber Co., 
19 Wash. 165; Cannon v. Snipes, 24 Wash. 
166; Thompson v. Huron Lum. Co., 4 Wash. 
600; Biddle Purchasing Co. v. Port Town- 
send Steel etc. Co., 16 Wash. 681. 

Priorities: Sce 2 Remington's Digest, p. 
2475, $ 66; Bellingham Bay Imp. Co. v. 
Fairhaven etc. R. Co., 17 Wash. 371; 
Davis v. Foster, 29 Wash. 363; Manhattan 
Trust Co. v. Seattle Coal & Iron Co., 19 
Wash, 493; Baker v. King County, 17 
Wash. 622; Hewitt v. Traders” Bank, 18 
Wash. 326; Bartlett v. Reichenecker, 11 
Wash. 692, 

ACTIONS: See 2 Remington's Digest, 
p. 2478, 88 78-84. 

An application for permission to sue a 
receiver is addressed to the sound dis- 
cretion of the court, and an order denv- 
ing the application will be upheld unless 
this diseretion has been abused: Meeker v. 
Sprague, 5 Wash. 242. 

A receiver cannot be sued without leave 
of the court appointing him. Leave to sue 
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is jurisdictional, and cannot be waived, and 
the question may be raised at any stage 
of the proceedings: Brown v. Rauch, 1 
Wash. 497. Distinguished in Kidder v. 
Beaver, 33 Wash. 641. 


It is unnecessary to serve a receiver ap- 
pointed in an action with notice of appli- 
cation to settle a statement of facts: 
Tompson v. Huron L. Co., 5 Wash. 527. 


The objection that leave to sue a re- 
ceiver was not obtained by plaintiff is 


waived if not raised in the court below: 


Sligh v. Shelton Southwestern R. Co., 20 
Wash. 16; Payson v. Jacobs, 38 Wash. 203, 
See, also, Bennett v. Northern Pac. R. R. 
Co., 17 Wash. 534. Leave of the court 
appointing a receiver to sue is not neces- 
sary before instituting suits in matters 
eonnected with his trust: Compton v. 
Schwabacher Bros. & Co., 15 Wash. 306; 
following Hardin v. Sweeney, 14 Wash. 
129. 

A receiver may sue in his own name 
upon causes of action existing in favor of 
the person or corporation for which he has 
been appointed. And failure to allege in 
his complaint that he is authorized to 
bring the action does not render the com- 
plaint obnoxious on general demurrer: 
Hardin v. Sweeney, 14 Wash. 129; Allen 
v. Baxter, 42 Wash. 434. 


A receiver of an insolvent corporation 
may, in behalf of creditors, disaffirm acts 
of the corporation and maintain action to 
set aside transfers and conveyances of the 
corporate property made in fraud of their 
rights: Washington Mill Co. v. Sprague 
Lum. Co., 19 Wash. 165. 

The recciver of an insolvent corporation 
appointed in a proceeding prosecuted by 
creditors possesses the rights of the cred- 
itors and may maintain an action to en- 
force stock subscriptions: Cole v. Satsop 
Rv. Co., 9 Wash. 487, 43 Am. St. Rep. 893; 
Elderkin v. Peterson, 8 Wash. 674. 

And in such an action the defendant 
cannot question the regularity of bis ap- 
pointment, nor the judgment of the court 
as to the necessity for the action: Elder- 
kin v. Peterson, supra. See, also, Titlow 
v. Cascade Oat Meal Co., 15 Wash. 652. 

Setotís and counterclaims against re- 
ceiver: See Sheafe v. Hastie, 16 Wash. 563. 

As to right of action against receiver, 
see 2 Remington’s Digest, p. 2477, 88 75, 
87; Flynn v. Furth, 25 Wash. 105; Vasele 
v. Grant St. Elec. R. Co., 16 Wash. 602; 
Casey v. Northern Pac. R. Co., 15 Wash. 
450; Casey v. Oakes, 17 Wash. 409; Meeker 
v. Sprague, 5 Wash, 242; Blake v. State 
Bank, 12 Wash. 619; Denny v. Cole, 22 
Wash. 372, 

Juinder or intervention of receiver in 
actions by others: See 2 Remington’s Di- 
gest, p. 2479, § 840; Denton v. Merchants’ 
Nat. Bank, 18 Wash. 387; Muhlenberg v. 
Tacoma, 25 Wash. 36; Childs v. Blethen, 
40 Wash. 340. Where an action is brought 
against the receiver of an insolvent, to 
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recover property of the insolvent, and the 
receiver defends for the benefit of cred- 
itors, a complaint in intervention on be- 
half of certain creditors is demurrable as 
showing no right to intervene, where it 
sets up the same claims made on their 
behalf by the receiver in an answer filed 
in their interest and in the interest of all 
ereditors who file their claims, since the 
receiver represents the creditors: Springer 
v. Ayer, 50 Wash. 642, 


Garnishment of property in hands of 
receiver: Russell v. Millett, 20 Wash. 212. 


One partner cannot, subsequent to the 
appointment of a receiver in a suit for 
dissolution, by cross-complaint, bring in 
other parties alleged to be conspiring to 
defraud the partnership. The proper prac- 
tice is for the receiver to institute the 
suit: Capecci v. Alladio, 8 Wash. 637. 

The action of the court in placing an 
insolvent corporation in a receiver’s hands, 
even if erroncous, cannot be attacked in 
an action by the receiver to recover cer- 
tain property of the company, to the pos- 
session of which he, as receiver, was en- 
titled: Smith v. Hopkins, 10 Wash. 77. 

A judgment creditor, who is not a party, 
by intervention or otherwise, to an action 
in which a receiver for his debtor was 
appointed, cannot appear therein without 
leave and move to vacate the order of ap- 
pointment: Wooding v. Wooding, 10 Wash. 
531. 

An order appointing a receiver pending 
suit is interlocutory and may be vacated: 
See Balfour-Guthrie Inv. Co. v. Geiger, 20 
Wash. 579. 

The fact that, subscquent to the com- 
mencement of a suit by a receiver to re- 
strain an execution sale of the trust 
property, a judgment creditor acquires an 
attachment lien does not suffice to give 
such creditor priority over the receiver: 
State v. Superior Court, 11 Wash. 63; dis- 
tinguished in State v. Superior Court, 7 
Wash. 77; State v. Superior Court, 8 
Wash. 210. 

Collection of assets by receiver: See 
Barto v. Nix, 15 Wash. 563; Childs v. 
Blethen, 40 Wash, 340. 

Distribution of pro rata share to cred- 
itor not res judicata where he was surety 
for insolvent corporation: See Johnson v. 
Shuey, 40 Wash. 22. 


POWERS, ETC.: See 2 Remington's 
Digest, p. 2472, §§ 46 et seq. and $$ 71 et 
seq. 

A receiver must, in applying for a tem- 
porary restraining order against a stranger 
to the action in which the receiver has 
been appointed, give the injunction bond 
required by § 725, supra: Cherry v. West- 
ern Wash. ete. Co., 11 Wash. 586. 

A receiver cannot, by petition in the 
receivership proceedings, make a stranger 
a party thereto for the purpose of deter- 
mining his rights to property in dispute 
between them, when there is no allegation 
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in the petition that the stranger had 
taken the property from the possession of 
the receiver or hindered him in the dis- 
charge of his duties: Id. 


A receiver who, without securing a modi- 
fieation of the decree which was incon- 
sistent with the findings and conclusions 
of the court, has followed the court’s con- 
clusions and made payments of funds ac- 
cordingly, can be compelled to pay a 
claimant a sum of money in excess of what 
ig remaining in his hands, when this sum 
is due according to the decree as actually 
rendered: Bartlett v. Beichenecker, 11 
Wash. 692, 

The fact that a creditor of an insolvent 
corporation is a director and stockholder 
thereof does not prevent his participating 
in the funds in the receiver's hands: 
Tompson v. Huron L. Co., 4 Wash. 600. 


An order directing the distribution of 
funds paid into the registry of the court 
by a receiver is appealable: State v. Su- 
perior Court, 3 Wash. 696. 

A deed from a corporation to a receiver 
for the creditors thereof can in no way 
affect the rights of a prior mortgagee of 
the corporate property: Meeker v. Sprague, 
5 Wash, 242. 

A receiver who sells the assets of the 
business for cash at their full value, to a 
firm of which he is manager, will not be 
called on to account for profits made by 
the latter firm, when it appears that the 
state was benefited thereby and the cir- 
cumstances justified the sale: Chandler v. 
Cushing-Young etc. Co., 13 Wash. 89. 

But a sale by a receiver of the trust 
property to a corporation in which he is a 
stockholder, is voidable at the election of 
the beneficiaries, but a claim by the bene- 
ficiaries to the proceeds of the sale is a 
ratification of the sale: Chandler v. Cush- 
ing-Young ete. Co., supra. 

The receiver of a corporation may refuse 
to carry out a contract of the corporation, 
without being liable for its breach, as 
otherwise the lability of a corporation on 
executory contracts would constitute a pre- 
ferred claim: Seott v. Rainier Power etc. 
Co., 13 Wash. 108. 

A receiver is not personally liable for 
loss resulting from the operation of the 
business, unless it resulted from some act 
of his which he was not authorized to 
perform: Chandler v. Cushing-Young ete. 
Co., supra. 

A final order confirming and approving 
the final account of a receiver is appeal- 
able: Id. 

A sale by the receiver to himself of the 
trust property is not per se void, but void- 
able merely at the election of the cestui 
que trust, and where the beneficiary claims 
the proceeds be must be held as ratifying 
the sale: Id. 

Pavment of wages of employees of re- 
ceiver: See Oudin & Bergman Fire Clay 
Min. Co. v. Cole, 35 Wash. 647. 
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A receiver appointed to conduct the 
business of a corporation pending an ac- 
tion is not liable as such receiver in an 
action for damages for his refusal to per- 
form an executory contract of the corpora- 
tion: Scott v. Rainier Power & Ry. Co., 
13 Wash. 108. And does not ratify a void 
lease by accepting rent when he is igno- 
rant of the material facts: See Groveland 
Imp. Co. v. Farmers’ Supply Co., 25 Wash. 
344, 

The provisions of 24 U. 8. Stats. at 
Large, 554, §§ 2, 3, providing that a re- 
ceiver appointed to conduct the business 
of a corporation pending an action in a 
United States court shall manage the 
property according to the requirements of 
the valid laws of the state in which the 
property is situated, in the same manner 
as the owner would be bound to do, ap- 
plics only to things occurring while the 
receiver is in possession, and does not 
make him responsible for liabilities grow- 
ing out of contracts entered into before 
his appointment: Id. 

A receiver who, without securing a mod- 
ification of a decree which is inconsistent 
with the findings and conelusions of the 
court, has followed the court's conclusions 
and made payment of funds accordingly, 
can be compelled to pay a claimant a sum 
of money in excess of what is remaining 
in his hands, where this sum is due ac- 
cording to the decree as actually rendered: 
Bartlett v. Reichenecker, 11 Wash. 692. 

In an action by a receiver, failure to 
introduce in evidence the order appointing 
him will not entitle defendant to a non- 
suit, when the plaintiff testifies without 
objection that he is such receiver, and the 
action is instituted in the court which had 
appointed him receiver, and there is no 
showing of want of authority to bring 
suit: Titlow v. Cascade Oat Meal Co., 15 
Wash. 652. 

FEES.—An allowance of $100 to a re- 
ceiver as compensation for attornevs em- 
ployed to institute a suit for the collection 
of $360 due for rent is excessive: Brundage 
v. Home ete. Assn., 11 Wash. 288. Sce 
Oudin & Bergman Fire Clay Min. Co. v. 
Cole, 35 Wash. 647. 

Although allowance of compensation to 
receivers rests largely in the court's dis- 
cretion, yet such orders are generally sub- 
ject to review: Tompson v. Huron L. Co., 
5 Wash. 527; but see Chandler v. Cush- 
ing-Young ete. Co., 13 Wash. 89; Hewitt 
v. Traders’ Bank, 18 Wash. 326; Van 
Brocklin v. Queen City Print. Co., 21 
Wash, 447. 

In determining the amount of compen- 
sation to be allowed a receiver, the respon- 
sibility assumed, skill and labor expended, 
should be considered, and the remunera- 
tion fixed upon charges usually paid for 
similar services, in view of the facts of 
the particular ease: Tompson v. Huron L. 
Co., supra; cited in note to Heffron v. 
Rice, 41 Am. St. Rep. 277. 


CHap. VI] 


Liabilities of parties, property, or funds 
for compensation and expenses: See 2 
Remington’s Digest, p. 2481, § 95; Lam- 
mon v. Giles, 3 W. T. 117; Cannon v. 


§ 744. 


DEPOSITS IN COURTS. 


$$ 744-749 


Snipes, 24 Wash. 166; Cannon v. Snipes, 
32 Wash. 243. 

Discharge of receiver: See State ex rel. 
Oudin v. Superior Court, 31 Wash. 481. 


(5459.) Order When Part of Claim Admitted. 


When the answer of the defendant admits part of the plaintiff’s claim 


to be just, the court, on motion, may order the defendant to satisfy that part 
of the claim, and may enforce the order by execution or attachment. ([L. ’d4, 
p. 153, $ 178; Cd. ’81, $ 199; 2 H. C., $ 332.] 


CHAPTER VI. 
DEPOSITS IN COURTS. 


§ 745. (5460.) Deposits in Court. 

When it is admitted by the pleading or examination of a party that he 
has in his possession, or under his control, any money, or other thing capable 
of delivery, which, being the subject of the litigation, is held by him as trus- 
tee for another party, or which belongs or is due to another party, the court 
may order the same to be deposited in court, or delivered to such party, with 
or without security, subject to the further direction of the court. [L. *54, 
p. 163, $ 174; Cd. ’81, $ 195; 2 H. C., $ 328.] 


Cited in 28 Wash. 406; 31 Wash. 103. This section is inapplicable to property 


See 1 Remington's Digest, pp. 628, 629, 
§§ 1-3; State ex rel. Schwabacher Bros. v. 
Superior Court, 13 Wash. 638; Mansfield 
v. First Nat. Bank, 6 Wash. 603; Munroe 
v. Sedro Lbr, etc. Co., 16 Wash. 694; State 


held by an officer by virtue of his oflice, 
such as money, books, and insignia of 
office, which are held by a tenure diifer- 
ent from that of a mere trustee: State ex 
rel. Byers y. Superior Court, 28 Wash. 4U3. 


ex rel. Grass v. White, 40 Wash. 560. 


§ 746. (5461.) Manner of Enforcing Order. 

Whenever, in the exercise of its authority, a court shall have ordered 
the deposit or delivery of money or other thing, and the order is disobeyed, 
the court, besides punishing the disobedience as for contempt, may make an 
order requiring the sheriff to take the money or thing, and deposit or de- 
liver it, in conformity with the direction of the court. [L. ’54, p. 163, $ 175; 
Cd. ’81, $ 196; 2 H. C., $ 329.] 


See infra, § 1049 et seq., contempts and their punishment. 


§ 747. (5462.) Custody of Money Deposited. 

Money deposited or paid into a court in an action shall not be loaned out, 
unless with the consent of all parties having an interest in or making claim 
to the same. [L. ’54, p. 163, $ 176; Cd. ’81, $ 197; 2 H. C., $ 330.] 


CHAPTER VII. 
ARREST AND BAIL. 


§ 748. (5163.) No Arrest Except as Provided by Statute. 

No person shall be arrested or held to bail in any civil action except upon 
the order of the court where the action is brought, or a judge of the supreme 
court. [L. ’54, p. 145, $ 73; Cd. ’81, $ 115; 2 II. C., $ 228.] 


The organization of the courts of the state, as effected by the constitution (Art. IV), 
and the prohibition of imprisonment for debt (Art. I, § 17), make it questionable whether 
this statute is in harmony with the constitution, 

See notes to next section. 
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§ 749 
prisonment: See Colby v. Backus, 19 Wash. 
347. 

A decree for alimony may be enforced 
by imprisonment without infringing Con- 
stitution, Article I, § 17: See In re Cave, 
26 Wash. 213, 


Arrest in civil actions: See 1 Reming- 
ton's Digest, pp. 268, 269, $$ 1-5. 

Payment of costs adjudged against a 
complaining witness in a suit maliciously 
instituted by him may be enforced by im- 


§ 749. (5464.) Defendant, When Subject to Arrest. 
The defendant may be arrested in the following cases :— 

1. In an action for the recovery of damages, on a cause of action not aris- 
ing out of contract, where the defendant is a nonresident of the state, or is 
about to remove therefrom, or where the action is for an injury to person or 
character, or for injuring, or for wrongfully taking, detaining, or converting 
property; 

2. In an action for a fine or penalty, or on a promise to marry, or for 
money received, or property embezzled, or fraudulently misapplied, or con- 
verted to his own use, by a public officer, or by an attorney, or by an officer 
or agent of a corporation in the course of his employment as such, or by any 
factor, agent, broker, or other person in a fiduciary capacity, or for any 
misconduct or neglect in office or in a professional employment; 

3. In an action to recover the possession of personal property unjustly de- 
tained, when the property, or any part thereof, has been concealed, removed, 
or disposed of, so that it cannot be found or taken by the sheriff, and with 
intent that it should not be so found or taken, or with the intent to deprive 
the plaintiff of the benefit thereof; 

4. When the defendant has been guilty of a fraud in contracting the debt, 
or incurring the obligation for which the action is brought, or in concealing 
or disposing of the property, for the taking, detention, or conversion of 
which the action is brought; 

5. When the defendant has removed or disposed of his property. or is 
about to do so, with intent to defraud his creditors; 

6. When the action is to prevent threatened injury to or destruction of 
property, in which the party bringing the action has some right, interest, or 
title, Which will be impaired or destroyed by such injury or destruction, and 
the danger is imminent that such property will be destroyed or its value im- 
paired, to the injury of the plaintiff; 

7. On the final judgment or order of any court in this state, while the same 
remains in force, when the defendant, having no property subject to execu- 
tion, or not sufficient to satisfy such judgment, has money which he ought to 
apply in payment upon such judgment, which he refuses to apply, with intent 
to defraud the plaintiff, or when he refuses to comply with a legal order of 
the court, with intent to defraud the plaintiff; or when any one or more of 
the causes exist for which an arrest is allowed in the first class of cases men- 
tioned in this section. [L. ’54, p. 145, $ 74; Cd. ’81, $ 116; 2 H. C., $ 229.] 

Cited in 3 Wash. 136. richter v. Cline, 3 Wash. 135; compare 


If a defendant has been arrested and 
held to bail in a civil action, but the final 
judgment in the cause is for a money 
judgment alone, and does not carry for- 
ward the provisional remedy of arrest in 
any manner, the case stauds as if the 
court below had vacated the order of ar- 
rest, and defendant is discharged of any 
ciaim to take his body in execution: Bur- 


Cline v. Burrichter, 2 Wash. 165. 

It seems that, under article I, $ 17, of 
the Constitution, abolishing imprisonment 
for debt, except in case of absconding 
debtors, $$ 116, 117, Code of 1881 ($$ 749, 
750 of this volume), have been rendered 
inoperative, and an arrest thereunder is 
illegal: Burrichter v. Cline, supra, 
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And to set forth in an affidavit that a is not stating any fact upon which a court 
defendant is about to depart from the can be legally satisfied that an order of 
state with intent to defraud his creditors, arrest should be made: Id. 
with other allegations of like conclusions, 


§ 750. (5465.) Proof Required to Obtain Order. 

- The court or judge making the order of arrest shall first be satisfied, by 
the affidavit of the party, or his agent or attorney, and other proof under 
oath, exclusive of the complaint, that the case is one in which an arrest is 
provided for in section 749, and that one or more of the prescribed causes 
exist, which proof shall be in writing, and, together with the order, be filed 
with the clerk before he shall issue any warrant for the arrest. [Cf. L. ’54, 
p. 145, $ 75; Cd. ’81, $ 117; L. ’88, p. 31, § 1; 2 H. C., $ 230.] 


An order of arrest in a civil action is Cline v. Harmon, 2 Wash. 155; Cline v. 
not a special proceeding, but is a pro- Tacoma Stove Co., 2 Wash. 164; Cline v. 
visional remedy, merely ancillary to the Burrichter, 2 Wash. 165 
action and consequently not appealable: 


$ 751. (5466.) Court or Judge must Fix Bail. 

The court or judge making the order shall, in all cases, specify therein 
the amount in which the defendant shall be held to bail, which shall, in no 
case, exceed the demand of the plaintiff, and one hundred dollars in addition 
thereto, which amount the clerk shall indorse upon the writ, and the court 
shall also, in the order, fix the amount of the bond to be given by the plain- 
tiff, as provided in the next succeeding section, which amount shall in no case 
be less than one hundred dollars. [L. ’54, p. 146, $ 76; Cd. ’81, $ 118; 2 H. 
C., § 231.] 


§ 752. (5467.) Bond Required of Plaintiff. 

Before any clerk shall issue a warrant for the arrest of the defendant. 
he shall require the plaintiff to place on file in his office a copy of the order 
granting the warrant, unless the same was made in open court, and appears in 
the minutes, the original affidavit and proofs upon which the order was made, 
and a bond, on behalf of the plaintiff, in such an amount as the court or judge 
may have fixed in the order, with sureties to the satisfaction of the clerk, 
conditioned to pay to the defendant all damages which he shall suffer and all 
expenses he shall incur by reason of such arrest or imprisonment, if the order 
shall be vacated in the manner provided for in the next succeeding section, 
or if the plaintiff fail to recover in his action. [L. ’54, p. 146, $77; Cd. ’81, 
§ 119; 2 H. C., $ 232.] 


§ 753. (5468.) Defendant may Move to Vacate Order—Proceedings 
Thereon. 

The defendant may, on motion, apply to the court to vacate the order of 
arrest, on the ground of insufficiency of the proof, or he may show that the 
facts alleged upon which the order issued are untrue, or he may apply to have 
the amount of bail reduced. If the court, upon any such motion, shall vacate 
the order, the defendant shall be discharged from the arrest, and any bond 
he may have given shall be canceled, but the action, unless dismissed for 
other cause, shall be conducted in the same manner as in cases where com- 
plaint and notice were duly served and filed. [L. ’54, p. 146, $ 78; Cd. 81, 
y 120; 2 H. C., $ 233.] 

Rem. Wash. Code, Vol. I.—34 
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COMPLAINT AND DAMAGES FOR 
MALICIOUS ARREST.—In the complaint 
for such an arrest in civil cases, it must 
be averred or shown that the proceedings 
in which the arrest was made had termin- 
ated favorably for the defendant: Fergu- 
son v. Tobey, 1 W. T. 275. And the plain- 
tiff cannot be asked, in an action for 
damages for malicious arrest and prosecu- 
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tion, to state the. amount of damages he 
sustained by the alleged tort; the witness 
must state facts, and let the jury estimate 
the damages. In mitigation of damages 
for imprisonment, it may be shown that 
defendant refused to accept bail: Id. 

Municipality not liable for arrest under 
void ordinance: See Simpson v. Whatcom, 
33 Wash. 392. 


§ 754. (5469.) Warrant must not Issue Till Complaint is Filed. 

When an order of arrest is granted prior to the filing of the complaint, 
the warrant shall not issue until the complaint is filed with the clerk, and a 
copy of said complaint shall be served on the defendant with the warrant; 
but an order of arrest may be granted at any time after the action 1s com- 
menced, and before judgment is satisfied, when the party seeking the order 
shall comply with the preceding provisions in regard to arrests. [L. ’54, 
p. 146, $ 79; Cd. 781, $ 121; 2H. C., $ 234.] 


§ 755. (5470.) Warrant must State Cause of Arrest. 

The warrant shall, in all cases, contain a short statement of the alleged 
causes for which the order was granted, and also the amount for which bail is 
required. [L. ’54, p. 146, $ 83; Cd. ’81, $ 125; 2 H. C., $ 235.] 


S 756. (5471.) Defendant Entitled to Copy of Warrant. 

The warrant must be dclivered to the sheriff, who, upon arresting the 
defendant, must deliver to him a copy thereof. [L. ’54, p. 146, $ 80; Cd. ’31, 
§ 122; 2 H. C., $ 236.] 


§ 757. (5472.) How Warrant Executed—Fees of Sheriff. 

The sheriff shall execute the warrant by arresting the defendant, and 
keeping him in custody until discharged by law. <And the plaintiff, in the 
first instance, shall be liable for the sheriff’s fees, for the food and mainte- 
nance of any person under arrest, which, if required by the sheriff, shall be 
paid weekly in advance. And such fees so paid shall be added to the costs 
taxed or accruing in the case, and be collected as other costs. And if the 
plaintiff shall neglect to pay such fees for three days after a demand, in 
writing, upon the plaintiff or his attorney for payment, the sheriff may dis- 
charge defendant out of custody. [L. ’54, p. 146, $ 81; Cd. ’81, $ 123; 2 
H. C., § 237.] 


§ 758. (5473.) Conditions of Bail Bond. 

The defendant may give bail by causing a bond to be executed by two or 
more sufficient sureties, stating their places of residence and occupations, con- 
ditioned that the defendant shall at all times render himself amenable to the 
process of the court during the pendency of the action, and to such as may 
be issued to enforce the judgment rendered therein; or if he be arrested for 
the cause mentioned in the third subdivision of section 749, it shall be 
further conditioned that the specific article of property, or instrument of 
writing which is the subject matter of the writ, shall be forthcoming. to 
abide any order which shall be made therein; or if he be arrested for the 
cause mentioned in the sixth subdivision of said section, it shall be further 
conditioned that he will not commit the injury or destruction alleged to be 


530 


CHaP. VII] ARREST AND BAIL. $$ 759-764 


threatened in the affidavit or proofs on which the arrest is ordered. [L. 
D4, p. 147, $ 82; Cd. ’81, $ 124; 2 H. C., $ 238.] 


§ 759. (5474.) Surrender of Defendant. 

At any time before a failure to comply with their bonds, the bail may 
surrender the defendant in their exoneration, or he may surrender himself to 
the sheriff of the county where he was arrested, in the following manner :— 

1. A certified copy of the bail bond shall be delivered to the sheriff, who 
shall retain the defendant in his custody thereon as upon an order of arrest, 
and by a certificate in writing, acknowledge the surrender; 

2. Upon the production of a copy of the bail bond and sheriff’s certificate 
a judge of the superior court may, upon a notice to the plaintiff of eight days, 
with a copy of the certificate, order that the bail be exonerated, and on filing 
the order and the papers used on such application, they shall be exonerated ac- 
eordingly. But this section does not apply to an arrest for the cause men- 
tioned in the sixth subdivision of section 749. [L. ’54, p. 147, $ 84; Cd. ’81, 
$ 126; 2 H. C., $ 239.] 


S 760. (5475.) Bail may Arrest Defendant, When. 

For the purpose of surrendering the defendant, the bail, at any time or 
place before they are finally discharged, may themselves arrest him, or, by 
written authority indorsed upon a certified copy of the bond, may empower 
any person cf suitable age and discretion to do so. [L. ’54, p. 147, $ 85; Cd. 
's1, $ 127; 2 H. C., $ 240.] 


§ 761. (5476.) Proceeding Against Bail. 

In case of failure to comply with the condition of the bond. the bail can 
be proceeded against by action only. [L. ’54, p. 147, $ 86; Cd. *s1, $ 123; 2 
H. C., $ 241.] | 


8 762. (5477.) Exoneration of Bail. 

The bail may be exonerated either by the death of the defendant, or his 
imprisonment in the penitentiary, or by his legal discharge from the obliga- 
tion to render himself amenable to the process, or by his surrender to the 
sheriff of the county where he was arrested, in exoneration thereof, within 
twenty days after commencement of the action against the bail, or within such 
further time as may be granted by the court. [L. ’54, p. 148, $ 87; Cd. 781, 
$ 129; 2 H. C., $ 242.] 


§ 763. (5478.) Return of Sheriff —Exceptions to Bail. 

Within the time limited for that purpose, the sheriff must deliver the 
order of arrest to the clerk, with his return indorsed thereon, and the bond of 
the bail, or a copy thereof. The plaintiff, within ten days thereafter, may 
serve upon the sheriff a notice that he does not accept the bail, or he must be 
deemed to have accepted it, and the sheriff shall be exonerated from liability. 
[L. ’54, p. 148, $ 88; Cd. ’81, $ 130; 2 H. C., $ 243.] 


S 764. (5479.) Notice of Justification. 
On the receipt of notice, the sheriff or defendant may, within ten days 
thereafter, give to the plaintiff or his attorney notice of the justification of the 
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same, or their bail (specifying the places of residences and occupations of the 
latter), before Judgment [the judge] of the court or justice of the peace, at a 
specified time and place, the time to be not less than five days nor more than 
ten thereafter. In case other bail be given, there must be a new bond in the 
form prescribed in section 758. [L. '54, p. 148, $ 89; Cd. ’81, $ 131; 2 H. 
C., $ 244.] 


§ 765. (5480.) Qualifications of Bail. 
The qualifications of the bail shall be as follows :— 

1. Each of them shall be a resident of the state; but no counselor or attor- 
ney at law, sheriff, clerk of the superior court, or other officer of such court, 
shall be permitted to become bail in any action; 

2. Each of the bail shall be worth the amount specified in the order of ar- 
rest, or the amount to which the order may be reduced, as provided in this 
chapter, over and above all debts and liabilities, and exclusive of property 
exempt from execution; but the judge or justice, on justification, may allow 
more than two sureties to justify, severally, in amounts less than that ex- 
pressed in the order, if the whole justification be equivalent to that of two 
sufficient bail. [L. ’54, p. 138, $ 90; Cd. ’81, $ 132; 2 H. C., $ 245.] 

Cited in 16 Wash. 337. l 


§ 766. (5481.) Justification, How Made. 

For the purpose of justification, each of the bail must attend before the 
judge or justice of the peace at the time and place mentioned in the notice, 
and may be examined on oath on the part of the plaintiff touching his suffi- 
ciency, in such manner as the judge or justice of the peace, in his discretion, 
may think proper. The examination must be reduced to writing and sub- 
seribed by the bail, if required by the plaintiff. [L. ’54, p. 148, § 91; Cd. 
'81, $ 133; 2 H. C., $ 246.] | 


§ 767. (5482.) Order When Bail Found Sufficient. 

If the judge or justice find the bail sufficient, he shall indorse his allow- 
ance thereof on the bond, and cause it to be filed with the clerk, and the sheriff 
shall thereupon be exonerated from liability. [L. ’54, p. 148, § 92; Cd. ’81, 
$ 134; 2 H. C., $ 247.] 


§ 768. (5483.) Deposit of Money Instead of Bail. 

The defendant may at the time of his arrest, instead of giving bail, de- 
posit with the sheriff the amount mentioned in the order. The sheriff must 
thereupon give the defendant a certificate of deposit, and the defendant shall 
be discharged from custody. [L. ’o4, p. 148, $ 93; Cd. ’81, $ 135; 2 H. C., 
$ 248] 


$ 769. (5484.) Sheriff must Pay Bail Money into Court. 

The sheriff shall, within ten days after the deposit, pay the same into 
court. and take from the officer receiving the same two certificates of such pay- 
ment. the one of which he must deliver to the plaintiff and the other to the 
defendant. For any default in making such payment, the same proceeding 
may be had on the official bond of the sheriff to collect the sum deposited. as 
in case of delinquency. [L. 54, p. 149, $ 94; Cd. 781, $ 136; 2 H. C., $ 249.] 
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§ 770. (5485.) Bail may be Substituted for Money. 

If the money be deposited, as provided in the last two sections, bail may 
be given and justified, upon notice as hereinbefore provided, at any time be- 
fore judgment; and thereupon the judge before whom justification is had 
shall direct in the order of allowance that the money deposited be refunded 
by the sheriff or clerk to the defendant, and it shall be refunded accordingly. 
[L. ’54, p. 149, $ 95; Cd. ’81, § 137; 2 H. C., $ 250. ] 


§ 771. (5486.) Disposition of Bail Money After Judgment. 

When money shall have been so deposited, if it remain on deposit at the 
time of an order or judgment for the payment of money to the plaintiff, the 
clerk shall, under the direction of the court, apply the same in the satisfaction 
thereof, and after satisfying judgment, refund the surplus, if any, to the 
defendant. If the judgment be in favor of the defendant, the clerk shall 
refund to him the whole sum deposited and remaining unapplied. [L. ’54, p. 
149, $ 96; Cd. ’81, $ 138; 2 H. C., $ 251.] 


§ 772. (5187.) Liability of Sheriff for Escape. 

If, after being arrested, the defendant escapes or be rescued, the sheriff 
himself shall be liable as bail; but he may discharge himself from such lia- 
bility by giving bail at any time before judgment. [L. ’54, p. 149, $ 97; Cd. 
'81, $ 139; 2 H. C., $ 252.] 


§ 773. (5488.) Judgment—Sheriff as Bail. 

If the judgment be recovered against the sheriff upon his liability as bail, 
and an execution thereon be returned unsatisfied, the same proceedings may 
be had on the official bond of the sheriff to collect the deficiency as in other 
cases of delinquency. [L. ’54, p. 149, $ 98; Cd. ’81, $ 140; 2 H. C., $ 253.] 


§ 774. (5489.) Bail Liable to Sheriff, When. 

The bail taken on arrest shall, unless they justify, or other bail be given 
or justified, be liable to the sheriff, by action, for the damages which he may 
sustain by reason of such omission, [L. '54, p. 149, $ 99; Cd. ’81, $ 141; 2 
H. C., § 254.] 


$ 775. (5490.) Officer Authorized to Take Bail may Examine Surety. 

Every court and officer authorized to take any bail or surety shall have 
power to examine on oath the person offering to become such bail or surety 
concerning his property and sufficiency as such bail or surety. [L. *54, p. 219, 
$ 488; Cd. ’81, $ 748; 2 H. C., $ 799.] 


See infra, § 1077, writ of habeas corpus for purpose of bail. 


§ 776. (5491.) Money may be Deposited for Bail. 

Any person required to give bail may deposit with the clerk the amount 
of money for which he is required to give bail, and thereupon be discharged 
from arrest. [L. ’54, p. 220, $ 493; Cd. ’81, $ 750; 2 H. C., $ 801.] 


See supra, $ 768, deposit of bail. 


§ 777. (5492.) Bonds are not to Fail for Want of Form. 
No bond required by law, and intended as such bond, shall be void for 
want of form or substance, recital, or condition; nor shall the principal or 
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surety on such account be discharged, but all the parties thereto shall be held 
and bound to the full extent contemplated by the law requiring the same, to 
the amount specified in such bond. In all actions on such defective bond, the 
plaintiff may state its legal effect in the same manner as though it were a 
perfect bond. [L. ’54, p. 219, $ 489; Cd. ’81, $ 749; 2 H. C., $ 800.] 


See notes to § 958, infra, construing this section. 
See infra, § 1413, bonds not to fail for want of form, 
See infra, § 8327, defective bonds, recovery on. 


Cited in 5 Wash. 587; 11 Wash. 166; 31 Wash. 492. 


CHAPTER VIII 
NE EXEAT. 


§ 778. (5493.) Affidavit for Writ. 

Action may be commenced upon any agreement in writing before the 
time for the performance of the contract expires, when the plaintiff or his 
agent shall make and file an affidavit with the clerk of the proper court that 
the defendant is about to leave the state without performing or making pro- 
visions for the performance of the contract, taking with him property, moneys, 
eredits, or effects subject to execution, with intent to defraud plaintiff. [L. 
’54, p. 209, $ 418; Cd. 81, $ 636; 2 H. C., $ 747.] 


See Const., Art. 1, $ 17. 
See supra, $ 748, notes. 


§ 779. (5494.) Complaint—Bond—Order of Arrest. 

At the time of filing the affidavit the plaintiff shall also file his complaint 
in the action, and thenceforth the action shall proceed as other actions at law, 
except as otherwise provided in this chapter. Upon such affidavit and com- 
plaint being filed, the clerk shall issue an order of arrest and bail, directed to 
the sheriff, which shall be issued, served, and returned in all respects as such 
orders in other cases; before such order shall issue, the plaintiff shall file in 
the office of the clerk a bond, with sufficient surety, to be approved by the 
clerk, conditioned that the plaintiff will pay the defendant such damages and 
costs as he shall wrongfully sustain by reason of the action, which sureties 
shall justify as bail upon an arrest. [Cf. L. ’54, p. 209, $ 419; Cd. ’81, $ 637; 
L. 791, p. 81, $$ 1, 2; 2 H. C., $$ 748, 749.] ; 


§ 780. (5495.) Recognizance—Commitment—Discharge. 

The sheriff shall require the defendant to enter into a bond, with suffi- 
cient surety, personally to appear within the time allowed by law for answer- 
ing the complaint, and to abide the order of the court; and in default thereof 
the defendant shall be committed to prison until discharged in due course of 
law; such special bail shall be liable for the principal, and shall have a right 
to arrest and deliver him up, as in other cases, and the defendant may give 
other bail. Instead of giving special bail, as above provided, the defendant 
shall be entitled to his discharge from custody if he will secure the perform- 
ance of the contract to the satisfaction of the plaintiff. [C£. L. ’54, pp. 209, 
210, $3 420, 421; Cd. *81, $3 638, 639; L. 91, p. 81, § 3; 2 H. C., $$ 750, 751.] 


oot 
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§ 781. (5496.) Who may have Writ. 

This proceeding may be had in favor of any surety or other person jointly 
bound with the defendant. It may also be prosecuted by the person in whose 
favor the contract exists, against any one or more of the persons bound 
thereby, upon filing such affidavit, when the co-contractors are nonresidents 
or probably insolvent, or at the request of any of them when they are residents 
and solvent. [L. ’54, p. 210, $ 422; Cd. ’81, $ 640; 2 H. C., $ 752.] 


A writ of ne exeat preventing an ap- where he has given a supersedeas bond on 
pe:lant in a divorce case from leaving the appeal, and much of the property involved 
stato pending the appeal will not be is real estate which cannot be conveyed 
granted, in the absence of a sufficient without consent of the wife: Holcomb v. 
showing that he is about to do so, and Holcomb, 49 Wash. 498, 


$ 782. (5497.) Habeas Corpus. 

The defendant may have the same remedy by writ of habeas corpus as in 
other cases of arrest and bail. [L. ’54, p. 210, $ 423; Cd. ’81, $ 641; 2 H. C., 
§ 753.] 


8 783. (5498.) Before Justices. 

The proceedings provided for in this chapter may be had before justices 
of the peace in all cases within their jurisdiction. [Cf. L. ’54, p. 210, $ 424; 
Cd. ’81, $ 642; L. *91, p. 82, $ 4; 2 H. C., $ 754.] 


As to use of term “proceedings,” see State v. Gordon, 8 Wash. 488, 490; Windt v. 
Banniza, 2 Wash. 147. 


$ 784. (5499.) Venue. 

The affidavit and bond may be filed and proceedings had in any county 
where the defendants may be found. [L, ’54, p. 210, $ 425; Cd. ’81, $ 643; 
2 H. C., $ 755.] | 

Cited in 23 Wash. 578, 
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CHAPTER I. 
ACTIONS FOR POSSESSION OF AND QUIETING TITLE TO REAL PROPERTY. 


8 785. (5500.) Who may Maintain. 

Any person having a valid subsisting interest in real property, and a 
right to the possession thereof, may recover the same by action in the superior 
court of the proper county, to be brought against the tenant in possession; if 
there is no such tenant, then against the person claiming the title or some 
interest therein, and may have judgment in such action quieting or removing 
a cloud from plaintiff's title; and in all actions, under this section, to quiet 
or remove a cloud from the title to real property, if the defendant be absent 
or a nonresident of this state, or cannot, after due diligence, be found within 
the state, or conceals himself to avoid the service of summons, service may be 
made upon such defendant by publication of summons as provided by law; 
and the court may appoint a trustee for such absent or nonresident defendant, 
to make or cancel any deed or conveyance of whatsoever nature, or do any 
other act to carry into effect the judgment or the decree of the court. [Cf. L. 
'54, p. 205, $ 398; L. "79, p. 134, $ 1; Cd. ’81, $ 536; L. ’90, p. 72, $ 1; 2 H. 
C., § 529.] 


See supra, § 156, statute of limitations. 

See supra, § 605 et seq., commissioners to convey real estate. 

See infra, § 792, substitution of landlord for tenant. 

See infra, § 804, mortgagee cannot maintain. 

See infra, $$ 808, 809, rule of decision, ete., between adverse claimants. 
See infra, § 1535, actions by administrator. 


Cited in 9 Wash. 157; 10 Wash. 359, 664; The primary object of this statute is to 


11 Wash. 537; 12 Wash. 696; 19 Wash. 
401; 20 Wash. 31; 21 Wash. 679; 22 Wash. 
10; 25 Wash. 570; 26 Wash. 130, 670; 29 
Wash. 112; 32 Wash. 456; 34 Wash. 179, 
292, 309, 546; 37 Wash. 601; 38 Wash. 
200. 49 Wash, 556; 46 Wash. 466; 47 Wash. 
20, 617. 

.susUTMENT, REMEDY BY: See 1 
Remington's Digest, p. 992, $ 1 et seq. 

The action contemplated in this and the 
following sections is the common-law action 
of ejectment, with the added incident of 
determining the paramount legal or equi- 
table title, and with the departure of 
permitting it to be brought against one 
claiming title or interest in land and not 
in possession thereof: Smith v. Wingard, 
3 W. T. 291, 
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determine the question of title to lands: 
Id. 

In such action every question affecting 
title and right of possession may be de- 
termined and possession thereof recov- 
ered by the owner with damages: Green 
v. Tacoma, 51 Fed. 622, 623. 

The determination of title in this action 
is res adjudicata: Smith v. Wingard, supra, 
298. 

The action is not one to try merely the 
abstract legal fee to the soil, but to de- 
termine who is entitled to the possession 
and, therefore, the holder of the naked 
fee may not recover if by his acts the 
equitable title be in the adverse partv: 
See 1 Remington’s Digest, p. 995. § 16; 
Burmeister v. Howard, 1° W. T. 207, 


§ 185 


As to other equitable defenses, see 
Ryan v. Ferguson, 3 Wash. 356; Peterson 
v. Philadelphia Mtg. etc. Co., 33 Wash. 
464; Moore v. Brownsfield, 10 Wash. 439; 
Riverside Land Co. v. Pietsch, 35 Wash. 
210. 

The owner of land entitled to the imme- 
diate possession thereof has a right of ac- 
tion against any person in possession hold- 
ing the same against his will, or claiming 
title thereto, or an interest in, said land 
adversely to him: Green v. Tacoma, 51 
Fed. 022, 

The action cannot be maintained: by one 
in possession against one not in possession 
but who claims title to or interests there- 
in: Smith v. Wingard, supra, 297. 

Laches as a defense: See 1 Remington’s 
Digest, p. 996, § 20; Scott v. McNeal, 5 
Wash. 309 (overruled in Id., 154 U. S. 
34); Hoffmeister v. Renton Coal Co., 40 
Wash. 48. 

In an action to recover the possession of 
premises for the breach of a condition sub- 
sequent, it is not necessary to make a de- 
mand or entry, in view of this section: 
Lewiston Water ete. Co. v. Brown, 42 
Wash. 555. 

If plaintiff is not, and defendant is, in 
possession of land claimed by the farmer, 
the proper form of remedy is ejectment: 
Catholic Bishop v. Gibbon, 1 Wash. 592. 

The holder of a fina) receipt for entry 
upon lands, in force and uncanceled, may 
maintain ejectment to protect his posses- 
sion: See 1 Remington’s Digest, p. 993, 

8; Pierce v. Frace, 2 Wash. 81; Hays v. 

arker, 2 W. T. 198, distinguished; fol- 
lowed in Orchard v. Alexander, 2 Wash. 
108. See Pierce v. Frace, 157 U. S. 372; 
Orchard v. Alexander, 157 U. S. 372, 
affirmed on writ of error. 

A railroad company being out of pos- 
session, and claiming title under act of 
Congress of July 2. 1864, to the odd-num- 
bered sections within certain limits and 
upon certain conditions, may maintain 
ejectment against a subsequent patentee 
from the government: Northern Pac. R. 
Co. v. Miller, 20 Wash. 21. 

The littoral proprietor of land bordering 
on tide waters cannot maintain ejectment 
against persons in possession of, erecting 
buildings on and occupying tide lands in 
front thereof within the corporate limits 
of a city, and when he has acquired no 
right thereto by lease from the state: 
Pierce v. Kennedy, 2 Wash. 324, 

A devisee of lands under a foreign will, 
admitted to probate in the county where 
the lands are situated, cannot maintain 
ejectment therefor, since under § 1449, in- 
fra, the legal representative is alone enti- 
tled to possession pending administration: 
See 1 Remington’s Digest, p. 994, § 10; 
Dunn v. Peterson, 4 Wash. 170. But see 
$ 1366, infra. 

A city may maintain an action of eject- 
ment to recover possession of a portion of 
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a public street, under the statute giving it 
the control thereof: Port Townsend v. 
Lewis, 34 Wash. 413. 


From the time a person enters into pos- 
session of public lands, under the pre- 
emption laws of the United States, whether 
surveyed or not, he is entitled to the pro- 
tection of the courts in his possession, In 
such case his possessory right may be pro- 
tected from waste or irreparable injury by 
injunction: Colwell v. Smith, 1 W. T. 92; 
Ward v. Moorey, 1 W. T. 104. See $$ 808, 
809, infra. 


One in possession of land under color 
of title, residing thereon in good faith, is 
entitled on being -ejected therefrom to 
recover taxes and local assessments paid 
by him, when the owner stood by and re- 
ceived the benefits without asserting his 
title, and under $ 796, infra, may set off 
the value of improvements against the 
rental value: McInerney v. Beck, 10 Wash. 
515. 

A tenant in common is, as against any 
person but his cotenant, entitled to every 
part of the common land, and may recover 
possession thereof in ejectment against a 
stranger to the common title: Allen v. Hig- 
gins, 9 Wash. 446, 43 Am. St. Rep. 847. 

And a tenant in common can maintain 
ejectment against a cotenant in possession 
who disputes his right: Mabie v. Whit- 
taker, 10 Wash. 656. 

Where a city appropriates private lands 
for a public use without the consent or 
acquiescence of the owner, ejectment may 
be maintained for the recovery thercof: 
Green v. Tacoma, 51 Fed. 622, 

Ejectment will lie to recover tide lands 
patented by the United States prior to 
the admission of the state into the Union: 
Scurry v. Jones, 4 Wash. 468. 

Or to recover possession of a railroad 
right of way in use where proceedings are 
Stuved and the only effect of the judg- 
ment is to compel the company to make 
compensation for the property taken: 
Slaght v. Northern Pac. R. Co., 39 Wash. 
976. Also upon condemnation without 
making a known owner a partv: Owen v. 
St. Paul & M. R. Co., 12 Wash. 313. 

Ejectment may be maintained by the 
grantee of the patentee of land acquired un- 
der the United States homestead.laws which 
have been sold under exeeution for a debt 
of the patentee antedating his patent, al- 
though he was not occupying the same at the 
time of the exccution sale: Jean v. Dee, 5 
Wash. 580, 

Where land is conveved upon condition 
that the grantee will construct and per- 
petually maintain a ditch for drainage of 
adjoining land of the grantor, which con- 
dition is “made a part of the considera- 
tion of the transfer,” the failure of the 
grantee to perform the contract will not 
warrant an action for damages, but the 
remedy is in ejeetment to recover the land 
and for a forfeiture of the estate granted: 
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Mills v. Seattle etc. Ry. Co., 10 Wash. 
520. 

In an action of ejectment defendant 
may, under a general denial, introduce any 
equitable as well as legal defense when 
the complaint fails to set out the source of 
plaintiff's title: Parker v. Dacres, 1 Wash. 
190; Riverside Land Co. v. Pietsch, 35 
Wash. 210. 


Title to support action: See 1 Reming- 
ton’s Digest, p. 992, $ 6; Balch v. Smith, 
4 Wash. 497; Lawrence v. B. B. & B. C. 
R. Co., 4 Wash. 664; Bracka v. Fish, 23 
Wash. 646; State v. Johansen, 26 Wash. 
668; Helm v. Johnson, 40 Wash. 420; 
Brummett v. Campbell. 32 Wash. 358; 
Harris v. Halversen, 23 Wash. 779. 


In an action to recover the possession 
of real property, the plaintiff cannot re- 
cover upon the weakness of defendant's 
title, and if without title himself the ac- 
tion fails: Hughes v. South Bay School 
District, 32 Wash. 678; George v. Colum- 
bia & Puget S. R. Co., 38 Wash. 480; Helm 
v. Johnson, 40 Wash. 420; Humphries v. 
Sorenson, 33 Wash. 563; Wright v. Jes- 
sup, 44 Wash. 618; Bryant Lumber & 
Shingle Mill Co. v. Pacific Iron & Steel 
Works, 48 Wash. 574. 


Fquitable title to support action: See 
1 Remington’s Digest, p. 993, § 9; Johns- 
ton v. Gerrv, 34 Wash. 524; State v. Johan- 
son, 20 Wash. 668; Sengfelder v. Hill, 21 
Wash. 371; Snyder v. Parker, 19 Wash. 
276; Carlsen v. Curren, 48 Wash. 249. 


In an action of ejeetment, where neither 
party had title, the plaintiff does not make 
out a case of prima facie title by prior 
possession by showing that defendants 
obtained permission of the plaintiff to con- 
tinue an occupancy, when it appears that 
defendants had possession prior to the 
making of an unwarranted claim to the 
land by the plaintiff, who never had any 
possession: Bryant Lumber & Shingle Mill 
Co. v. Pacific Iron & Steel Works, 48 
Wash. 574. 

QUIETING TITLE: See 2 Remington’s 
Digest, p. 2417 et seq. 

Under this section an action will lie to 
recover possession of realtv and at the 
same time to remove a cloud from its 
title: Reichenbach v. Washington ete. Rv. 
Co., 10 Wash. 357; Krutz v. Isaacs, 25 
Wash. 566; Povah v. Lee, 29 Wash. 108. 

And the same is the proper remedy to 
attack a government patent, issued to 
other parties after the grant to plaintiff: 
Nor. Pac. R. Co. v. Miller, 20 Wash. 21. 

A lis pendens notice against realty of a 
person who has no interest therein is no 
cloud on the title of the actual owner, and 
violates no covenant of his deed that the 
same is free from liens and encumbrances: 
Klev v. Geiger, 4 Wash. 484. But see 
Washington Uredging € Imp. Co. v. Kin- 
near, 24 Wash, 405; King v. Brancheid, 
32 Wash. 631. 
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An action to quiet title against a fraud- 
ulent conveyance of land is not an action 
for relief on the ground of fraud, and does 
not subject it to the statutory limitation 
imposed by § 159, subdivision 4, or by 
§ 165: Wagner v. Law, 3 Wash. 500, 

Where copartners dissolved partnership 
and formed a corporation, agreeing to con- 
vey all their real estate to it in consid- 
eration of stock, but in the conveyance a 
certain tract was omitted because of pend- 
ing negotiations for its sale or trade to a 
third party, which however was never con- 
summated, the corporation is entitled to 
have its title quieted as against such third 
person and a retiring partner who had 
made a quitclaim deed thereof to such 
third party with full knowledge of the 
facts; and the fact that the copartners, 
upon dissolving partnership and transfer- 
ring the interest of one to the other, had 
agreed upon stipulated damages for breach 
of the terms of their dissolution agree- 
ment, would have no effect upon the cor- 
poration’s right to relief: Thompson-Spen- 
cer Co. v. Thompson, 49 Wash. 170. 

Title of plaintiff, necessity: See 2 Rem- 
ington’s Digest, p. 2419, § 10. 

An action to quiet title may be main- 
tained by persons having merely an equi- 
table title to lands: Jackson v. Tateho, 3 
Wash. 456; Bloomingdale v. Weil, 29 Wash. 
611. 

And by a purchaser at a mortgage fore- 
closure sale, upon recciving a certificate of 
sale: See McManus v. Morgan, 38 Wash. 
528, 

Or by a principal as against the wife 
of a deceased agent: See Pansing v. 
Warner, 43 Wash. 531. 

An execution plaintiff who levies upon 
and purchases real property which his 
debtor had previously conveyed by an ab- 
solute deed, intended as security, but with 
power of sale, acquires no greater right 
than his debtor had; viz., the right of 
redemption or the right to the surplus 
after a sale; and therefore an innocent 
purchaser for value, from the party hold- 
ing the record title, may maintain an ac- 
tion to quiet his title as against such an 
execution sale, under this section: White 
v. MeSorlev, 47 Wash. 18. 

In a particular action to quiet title, ac- 
tion dismissed on the ground of estoppel 
as to all heirs who had elected to take 
nnder the will: Lewis v. Lichty, 3 Wash. 
213. 

As to necessity of title of plaintiff, see 
Hazelton v. Bogardus, 8 Wash. 102; Shel- 
ton Log. Co. v. Gosser, 26 Wash. 126; Bird 
v. Winver, 21 Wash, 269. 

Necessity of possession by plaintiff: Sce 
2 Remington’s Digest, p. 2419, 8 11. 

An action to quiet title should be dis- 
missed for want of equity when there is 
no proof that plaintiff is in possession of 
the land or that it is unoccupied: Spithill 
v. Jones, 3 Wash. 290, 
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There is no presumption that because 
land was at a former time unoccupied that 
it remains the same: Id. 


The rule that an action to quiet title 
cannot be maintained by one out of pos- 
session applies only where plaintiff has a 
complete remedy at law: Dolan v. Jones, 
87 Wash. 176. 


Sufficiency of possession: See Bigelow v. 
Brewer, 29 Wash. 670. 


Waiver of objection that plaintiff is not 
in possession: See 2 Remington’s Digest, 
p. 2421, § 13; Bates v. Drake, 28 Wash. 
447; McKinley v. Morgan, 36 Wash. 561; 
Moran & Co. v. Palmer, 36 Wash. 684; 
Weatherwax Lum, Co. v. Ray, 38 Wash. 
545; Schmidt v. Olympia Light etc. Co., 
40 Wash. 131. 

In an action to quiet title to lands pur- 
chased at execution sale, proof of the sale 
made by the sheriff under a valid judg- 
ment and execution and the confirmation 
thereof, will establish the prima facie pre- 
sumption that tlıe sale was regularly made: 
Tacoma Grocery Co. v. Draham, 8 Wash. 
263. 

A distribution in probate proceedings of 
the property of the deceased to his heirs 
is some evidence of title, without deraign- 
ment of title from the government, and 
sufficient to support a judgment removing 
the cloud of tax foreclosure proceedings 
against land assessed to the deceased, as 
to parties claiming through the same 
source: Preston v. Cox, 50 Wash. 401. 

In an action to cancel a deed, fraudu- 
lently procured, plaintiff is not bound to 
prove title in his grantor where defendants 
claim title from the same source. A war- 
ranty deed may also be canceled, although 
conveying nothing because of detective 
description: Jackson v. Tatebo, 3 Wash. 
456, 

In such an action, where the evidence 
shows that plaintiff is an ignorant Indian, 
with limited knowledge of the English lan- 
guage, and ignorant of legal transactions, 
the burden of proof is shifted to plaintiff 
to show that the import of the deed was 
understood by plaintiff at the time of its 
execution: Id. 

Admissibility, weight, and sufficiency of 
evidence: See 2 Remington’s Digest, p. 
2425, §§ 30, 31. 

As to admissibility, see Kalb v. German 
Sav. & L. Soc., 25 Wash. 349; Lilly v. 
Eklund, 37 Wash. 532; Lambert v. Gil- 
lette, 24 Wash. 726; Bigelow v. Brewer, 29 
Wash. 670; Turner v. Ladd, 42 Wash. 274; 
Clapp v. Ervay, 46 Wash. 290. 

Trial and hearing: See Rohrer v. Snyder, 
29 Wash. 199; Maggs v. Morgan, 30 Wash. 
604. 

In an action to quiet title, the plain- 
tiffs are not entitled to any decree where 
they fail to show any actual conflict be- 
tween their claims and those of the de- 
fendants: Mason v. Long, 49 Wash. 18. 
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A judgment creditor may bring an ac- 
tion to quiet title to lands purchased by 
him at execution sale, which have been 
fraudulently conveyed by his debtor, and 
may also set aside such fraudulent con- 
veyance: Wagner v. Law, 3 Wash. 500. 


A trustee under a will, charged with the 
duty of administering the estate until the 
majority of minor heirs, may maintain the 
action as to the interest of a devisee sold 
under execution against him: See Christ- 
offerson v. Pfennig, 16 Wash. 491. 


An action to quiet title cannot be main- 
tained by an heir until after the close of 
the administration upon his ancestor's es- 
tate: Hazelton v. Bogardus, 8 Wash. 102; 
see Dunn v. Peterson, 4 Wash. 170; Balsh 
v. Smith, 4 Wash. 497; Tucker v. Brown, 
9 Wash. 357. 

But where no necessity for administra- 
tion exists, the rule is to the contrary: 
Tucker v. Brown, 9 Wash. 357; Balch v. 
Smith, 4 Wash. 497; Hill v. Young, 7 
Wash. 33. 

A vendee cannot maintain an action to 
quiet title against the community claim of 
the vendor's wife without tendering the 
balance of the unpaid purchase money: 
Littlejohn v. Miller, 5 Wash. 399. 

But tender is not necessary where the 
claim causing the cloud is barred by the 
statute of limitaton: See Kinsman v. Spo- 
kane, 20 Wash. 118. 

Where city assessments have been de- 
clared barred by the statute of limitations, 
the owners of the property are entitled to 
have their title quieted by a decree re- 
quiring the city ollicers to enter cancella- 
tion of the liens on the records of the 
city, not as though paid, but as canecled 
by order of the court: Cushing v. Spo- 
kane, 45 Wash. 193. 

A complaint in an action to quiet title 
alleging “that plaintiff and its grantors 
have been in the actual, open possession 
of the property in controversy, continu- 
ously since the twenty-eighth day of 
March, 1862, under color and claim of 
title; that neither the defendant, nor his 
ancestors, or predecessors have been seised 
of the premises in question, or any part or 
parcel thereof, within more than ten years 
before the date of the commencement of 
this suit,” is sufficient to admit testimony 
tending to prove adverse possession: Bel- 
en Bay L. Co. v. Dibble, 4 Wash. 

Pleading—The complaint: See 2 Rem- 
ington’s Digest, p. 2423, $$ 24, 25, 

Sufficiency: See Wagner v. Law, 3 Wash. 
500; Damon v. Leque, 14 Wash. 253; Krutz 
v. Isaacs, 25 Wash. 568; Long v. Eisen- 
beis, 23 Wash. 556; Maggs v. Morgan, 30 
ee 604; Boyer v. Robison, 43 Wash. 

Allegations as to title and possession: 
See Spithill v. Jones, 3 Wash. 290; Jack- 
son v. Tatebo. 3 Wash. 456; Lemon v. 
Waterman, 2 W. T. 485; Wagner v. Law, 
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3 Wash. 500; Watson v. Glover, 21 Wash. 
677; Kalb v. Ger. Sav. & Loan Soc., 25 
Wash. 349; Miller v. Lake Irr. Co., 27 
Wash. 447; Davies v. Cheadle, 31 Wash. 
-168; McKinley v. Morgan, 36 Wash. 561. 


The failure of the plaintiff in an action 
to quiet title to prove that he was in pos- 
session or that the land was vacant and 
unoccupied, is not ground for dismissing 
the action: Vietzen v. Otis, 46 Wash. 402, 


An objection that an action to quiet 
title could not be maintained by one out 
of possession who failed to allege that the 
land was vacant and unoccupied, is waived 
by trial of the issue as to title, raised by 
answer asking that the title be quieted in 
the defendants, although a demurrer ore 
tenus was interposed at the trial: Brown 
v. Baldwin, 46 Wash. 106. 


Amended and supplemental pleadings: 
See Newman v. Buzard, 24 Wash. 225; 
Lemon v. Waterman, 2 W. T. 485. 


Proof of title acquired by adverse pos- 
session under color of title is admissible 
under an allegation of ownership in fee, 
in an action to quiet title: Rogers v. 
Miller, 13 Wash. 82. 


In an action to quiet title, a finding 
by the court that the premises had been 
sold under execution upon a judgment in 
an action in which jurisdietion of the per- 
son of the defendant had been duly ac- 
quired, is suflicient to warrant a decree in 
favor of the grantees of the purchaser at 
such execution sale, when such finding had 
not been exccpted to, although in fact the 
record in the original] action does not dis- 
close jurisdiction: Irwin v. Olympia Water 
Works, 12 Wash. 112. 


In such an action a finding of adverse 
possession for the full period for the ac- 
quisition of title by prescription in the 
defendants and their grantors is sufficient 
to warrant a decree in their favor, although 
there may be no evidence of such facts, 
when no exceptions have been taken to 
the findings of the lower court in that 
regard: Id. 

Where land has been platted into lots 
by actually staking it out on the face of 
the earth, a deed purporting to convey 
certain of the lots is sufficient to consti- 
tute color of title for a bona fide entry, 
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although the recorded plat of the lands 
may not include such lots within. the 
bounds of the platted tract as described 
therein: Flint v. Long, 12 Wash. 342. 


The fact that an entry has been made 
upon ctiy lots under color of title, the 
land cleared, fenced and planted to shrub- 
bery, and a house built thereon which had 
been occupied by the claimant and his 
tenants is sufficient to constitute adverse 
possession: Id. 

Limitations and laches: See 2 Reming- 
ton's Digest, p. 2422, § 22. See Chezum 
v. McBride, 21 Wash. 558; Jones v. Her- 
rick, 35 Wash. 434; Ferrell v. Lord, 43 
Wash. 667; Brodack v. Morsbach, 38 Wash. 
72; Krutz v. Isaacs, 25 Wash. 566; May- 
nard v. P. S. Nat. Bank, 24 Wash. 400; 
Vietzen v. Otis, 46 Wash. 102. 

Parties to the action: See 2 Remington’s 
Digest, p. 2422, § 23; Utterback v. Mecker, 
16 Wash. 185; Larson v. Allen, 34 Wash. 
113; McNamara v. Crystal Min. Co., 23 
Wash. 26; James v. James, 35 Wash. 605; 
Carlsen v. Curren, 48 Wash. 249. 

Under this section, authorizing any per- 
son having a valid subsisting interest in 
real property to maintain an action to 
quiet title thereto, the action may be 
maintained by any or all of the tenants in 
common: Hannegan v. Roth, 12 Wash. 695, 

The fact that the mortgagee goes into 
possession of mortgaged premises under an 
agreement with the mortgagor which the 
mortgagee failed to sign, but which it 
recognized and acted under and placed 
upon record, makes it a binding and valid 
agreement on both parties: Brundage v. 
Home etc. Assn., 11 Wash. 277. 

A mortgagee in possession cannot be dis- 
possessed by an action in ejectment, so 
long as there is any question whether the 
mortgage debt has been paid in full: Id. 

Where a party to a contract has acted 
under it and received benefits from it, he 
is estopped from denying its existence and 
force: Id. 

Although an action may be termed a 
suit to remove a cloud and under allega- 
tions of fraud in obtaining a deed, equity 
will grant relief and cancel the deed in a 
proper case: Jackson v. Tatebo, supra. 

But the court cannot quiet a title ob- 
tained under a void judicial sale: See 
Bjmerland v. Eley, 15 Wash. 101. 


(5501.) Limitation for Bringing Actions, Seven Years. 


All actions brought for the recovery of any lands, tenements or heredita- 
ments of which any person may be possessed by actual, open and notorious 
possession for seven successive years, having a connected title in law or equity 
deducible of record from this state or the United States, or from any public of- 
ficer, or other person authorized by the laws of this state to sell such land for 
the nonpayment of taxes, or from any sheriff, marshal or other person au- 
thorized to sell such land on execution or under any order, judgment or de- 
cree of any court of record, shall be brought within seven years next after 
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possession being taken as aforesaid, but when the possessor shall acquire title 
after taking such possession, the limitation shall begin to run from the time 


of acquiring title. [L. ’93, p. 20, § 1.] 


Cited in 25 Wash. 571, 572; 43 Wash. 
672; 49 Wash. 337; 50 Wash. 336, 337. 

This section operates to bar an action 
by minors to recover an interest in prop- 
erty sold under mortgage foreclosure exe- 
cution, although the minors were neces- 
sary parties to the foreclosure and were 
not joined, and the foreclosure did not 
affect their interests, and the purchaser 


§ 787. (5502.) Rights of Heirs, etc. 


was only their tenant in common, where 
the purchaser understood he was buying 
the entire property and maintained ad- 
verse possession for seven years for his 
own exclusive benefit; since the sale was 
“authorized” if directed by a judgment, 
whether the judgment was subject to at- 
tack or not: Schlarb v. Castaing, 50 Wash. 
331. 


The heirs, devisees and assigns of the person having such title and pos- 
session shall have the same benefit of the preceding section as the person from 
whom the possession is derived. [L. ’93, p. 20, $ 2.] 


§ 788. (5503.) Legal Owner, Defined. 

Every person in actual, open and notorious possession of lands or tene- 
ments under claim and color of title, made in good faith, and who shall for 
seven successive years continue in possession and shall also during said time 
pay all taxes legally assessed on such lands or tenements, shall be held and ad- 
judged to be the legal owner of said lands or tenements, to the extent and 
according to the purport of his or her paper title. All persons holding un- 
der such possession, by purchase, devise or descent, before said seven years 
shall have expired, and who shall continue such possession and continue to 
pay the taxes as aforesaid, so as to complete the possession and payment of 
taxes for the term aforesaid, shall be entitled to the benefit of this section. 


[L. *93, p. 20, $ 3.] 


Cited in 4 Wash. 6; 32 Wash. 461; 34 
Wash. 419; 35 Wash. 17; 36 Wash. 215, 
216; 38 Wash. 18, 73, 74; 39 Wash. 76; 
41 Wash. 612; 44 Wash. 178; 50 Wash, 117- 
119, 693; 52 Wagh. 55, 56. 

As to what constitutes color of title, see 
1 Remington’s Digest, pp. 51, 52; Phila- 
delphia Mtg. and Trust Co. v. Palmer, 32 
Wash. 455; Olson v. Howard, 38 Wash. 
15; May v. Sutherlin, 41 Wash. 609; Cox 
v. Tompkinson, 39 Wash. 70; Columbia 
ete. R. Co. v. Seattle, 33 Wash. 513; Port 
Townsend v. Lewis, 34 Wash. 413; Ham- 
ilton v. Witner, 50 Wash. 689; Johnson v. 
Bartlett, 50 Wash, 114; Bryant Lumber 
& Shingle Mill Co. v. Pacific Iron & Steel 
Works, 48 Wash. 574. 

As to claim of right, see 1 Remington's 
Digest, p. 51. § 27; Noves v. Douglas, 39 
Wash. 314; Unzelman v. Snohomish, 40 
Wash. 588; George v. Columbia etc. R. Co., 
38 Wash. 480; Tesser v. Siepmann, 35 
Wash. 14; MeMillan v. Walker, 48 Wash. 
3142; Calhoun v. Nelson, 47 Wash. 617. 


Necessity of good faith: See 1 Rem- 
ington’s Digest, p. 53, § 34; Biggart v. 
Evans, 36 Wash. 212; Brodack v. Mors- 
bach, 38 Wash. 72; Lohse v. Burch, 42 
Wash. 156; Hesser v. Siepmann, 35 Wash. 
14; Miller v. O’Leary, 44 Wash. 172. 


Duration and continuity of payment of 
taxes: See Philadelphia Mtg. ete. Co. v. 
Palmer, 32 Wash. 455. 


Under this scetion, the prerequisites to 
obtain title by adverse possession and pay- 
ment of taxes are, (1) claim and color of 
title made in good faith, (2) actual notor- 
ious possession for seven successive years, 
and (3) payment of all taxes assessed dur- 
ing that time: Lara v. Sandell, 52 Wash. 
53. 


This section does not require the lapse 
of seven years after the first payment of 
taxes, but only the payment of all taxes as- 


sessed during the period of adverse posses- 


sion: Id. 


§ 789. (5504.) Vacant and Unoccupied Lands. 
Every person having color of title made in good faith to vacant and un- 
occupied land, who shall pay all taxes legally assessed thereon for seven sue- 
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cessive years, he or she shall be deemed and adjudged to be the legal owner 
of said vacant and unoccupied land to the extent and according to the purport 
of his or her paper title. All persons holding under such taxpayer, by pur- 
chase, devise or descent, before said seven years shall have expired, and who 
shall continue to pay the taxes as aforesaid, so as to complete the payment of 
said taxes for the term aforesaid, shall be entitled to the benefit of this sec- 
tion: Provided, however, if any person having a better paper title to said 
vacant and unoccupied land shall, during the said term of seven years, pay 
the taxes as assessed on said land for any one or more years of said term of 
seven years, then and in that case such taxpayer, his heirs or assigns, shall not 
be entitled to the benefit of this section. [L. ’93, p. 21, $ 4.] 


Cited in 32 Wash, 461; 35 Wash. 17, 
438; 39 Wash. 76; 44 Wash. 178; 46 Wash. 
138, 139; 48 Wash. 450; 52 Wash. 56. 

This and the preceding section are not 
applicable unless payment of taxes is sup- 
ported by actual paper title: See Hesser 
v. Siepmann, 35 Wash. 14. 

This section requires that seven years 
shall elapse between the date of the first 
payment of taxes and the commencement 
of the suit; and one who in 1902 redeems 
a tax certificate for previous years, since 
1897, and pays subsequent taxes covering 


eight years in all, cannot maintain the ac- 
tion in 1906, four years after his first pay- 
ment, if his redemption can be considered 
a payment of taxes: Tremmel v. Mess, 46 
Wash. 137. 

In an action to quiet title, the payment 
by defendant of seven years' taxes on the 
property is not a defense, when the last 
payment was made a few days prior to 
the commencement of the action: Vietzen 
v. Otis, 46 Wash. 402. See, also, Johnson 
v. Conner, 48 Wash. 431. 


8 790. (5505.) Public Lands and Adverse Title in Infants, etc.—Except. 
The two preceding sections shall not extend to lands or tenements owned 
by the United States or this state, nor to school lands, nor to lands held for 
any public purpose. Nor shall they extend to lands or tenements when there 
shall be an adverse title to such lands or tenements, and the holder of such 
adverse title is an infant or person under legal age, or insane: Provided, such 
persons as aforesaid shall commence an action to recover such lands or tene- 
ments so possessed as aforesaid, within three years after the several disabili- 
ties herein enumerated shall cease to exist, and shall prosecute such action to 
judgment, or in case of vacant and unoccupied land shall, within the time 
last aforesaid, pay to the person or persons who have paid the same for his 
or her betterments, and the taxes, with interest on said taxes at the legal rate 


per annum that have been paid on said vacant and unimproved land. 


p. 21, §5.] 

Cited in 36 Wash. 216; 41 Wash. 612; 
48 Wash, 450, 579. 

Adverse possession of the bed or shores 
of a navigable lake below the line of high 
water does not run against the state, in 
view of the fact that, after the state’s 
constitutional assertion of title thereto, 
the legislature passed laws uniformly rec- 
ognizing the rights of the many persons 


§ 791. (5506.) Construction. 


Cited in 48 Wash. 450. 
Rem. Wash. Code, Vol. I.—35 


[L. *93, 


in possession of such shore lands at the 
time of the adoption of the constitution, 
giving them the preference right to pur 
«hase the same when the land shall be put 
on the market, or requiring the purchase, 
to pay for the value of the improvement 
thereon; since the possession thereby be- 
came permissive: Brace & Hergert Mill Co 
v. State, 49 Wash. 326. 


The provisions of sections 786, 787, 788, 789 and 790 shall be liber- 
ally construed for the purposes set forth therein. 


[L. ’93, p. 21, §6.] 
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$ 792. (5507.) Substitution of Landlord in Action Against Tenant. 

A defendant who is in actual possession may, for answer, plead that he 
is in possession only as a tenant of another, naming him and his place of resi- 
dence, and thereupon the landlord, if he apply therefor, shall be made defend- 
ant in place of the tenant, and the action shall proceed in all respects as if 
originally commenced against him. If the landlord do not apply to be made 
defendant within the time the tenant is allowed to answer, thereafter he shall 
not be allowed to, but he shall be made defendant if the plaintiff require it. 
If the landlord be made defendant on motion of the plaintiff, he shall be re- 
quired to appear and answer within ten days from notice of the pendency of 
the action and the order making him defendant, or such further notice as the 
court, or judge thereof, may prescribe. [L. ’69, p. 128, § 489; Cd. ’81, § 537; 
2 H. C., § 530.] 

Sce infra, § 794, judgment against landlord. 


Cited in 9 Wash. 157. 

This section provides how a landlord 
mav be brought into the action; it is the 
only one we have which changes the com- 


§ 793. (5508.) Pleadings—Superior Title Prevails. 

The plaintiff in such action shall set forth in his complaint the nature of 
his estate, claim, or title to the property, and the defendant may set up a le- 
gal or sauitable defense to plaintiff’ s claims; and the superior title whether 
legal or equitable, shall prevail. The property shall be described with such 
certainty as to enable the possession thereof to be delivered if a recovery be 


mon-law rule requiring only defendant in 
possession to be made defendant: Ray- 
mond v. Morrison, 9 Wash. 156. 


had. 
C., $ 531.] 


(Cf. L. '69, p. 128, $ 490; L. "79, p. 134, $ 2; Cd. '81, $ 538; 2 H. 


See supra, $ 785, and notes, who may maintain ejeetment., 
Sce last section, substitution of landlord as defendant. 


See notes to next section. 


Cited in 10 Wash. 262, 664; 20 Wash. 
31; 26 Wash. 670; 28 Wash. 243; 29 Wash. 
112, 634; 34 Wash. 322; 52 Wash. 520. 

PARTIES: See 1 Remington’s Digest, 
p. 996, „ss 21-23; and 2 Remington’s Digest, 
p. 2122, § 23. See notes to $ 783, supra. 

It is : not error to refuse to try the rights 
of property of strangers to the suit: Ward 
v. Moorey, 1 W. T. 104. 

A tenant in possession is the only nec- 
essary party defendant in an action of 
ejectment; and plaintiff cannot be com- 
pelled to bring in tenants in common with 
him, although he may set up that there 
are such and ask that they be made par- 
ties: Raymond v. Morrison, 9 Wash. 156. 

Joinder of parties plaintiff: See Snyder 
v. Harding. 34 Wash. 286. 

This section as regards parties is a stat- 
utory exception to the rule prescribed in 
§ 189, supra: Id. 

The wife is a proper party defendant 
in ejectment by vendor of land the posses- 
sion of which the vendee and his wife had 
entered into under contract of sale, which 
vendor had since declared forfeited: Red- 
dish v. Smith, 10 Wash. 178. 

Nonresident heirs whose consent cannot 
be procured are proper but not neccessary 


defendants: See Johnston v. 
Wash. 524, 

COMPLAINT: See 1 Remington’s Di- 
gest, p. 996, $ 24 et seq. See notes to 
§ 785, supra. 

Plaintiff should so frame his complaint 
as to compel defendant to fully disclose 
his defense in his answer: Parker v. 
Dacres, 1 Wash. 190, 194. 

In an action for the recovery of real 
estate under this section, an allegation in 
the complaint that plaintiffs are the own- 
ers and entitled to the possession of the 
premises is sufficient without deraigning 
their title: Shannon v. Grindstaff, 11 Wash. 
536. 

A complaint to quiet title by the can- 
cellation of a sheriff’s deed cannot be sus- 
tained as a claim of title bv adverse pos- 
session on the simple allegation that plain- 
tiffs entered into and had since held pos- 
session, where it is not alleged to have 
been adverse, open or notorious: Carroll 
v. Hill Tract Improvement Co., 44 Wash. 
569. 

That the complaint in an action to quiet 
title does not show that the plaintiff was 
in possession or that the land was unoe- 
cupied is not ground for objection, if it 
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states facts entitling the plaintiff to any 
relief: Dueber v. Wolfe, 47 Wash. 634. 


A complaint to quiet title is sufficient 
which shows that plaintiff has a valid in- 
terest in the land, without alleging the 
same specifically, or his right to the pos- 
session thereof; Wagner v. Law, 3 Wash. 
500. 

But a complaint to quiet title to lands 
purchased by plaintif at execution sale. 
after an alleged fraudulent conveyance 
thereof by the judgment debtor, is insuffi- 
cient which omits to allege that there was 
no other property of the judgment debtor 
at the time of conveyance out of which 
the creditor could satisfy his judgment: 
Wagner v. Law, supra; Scott v. McNeal, 
5 Wash. 309, overruled in 154 U.S. 34. 


An allegation in a complaint in eject- 
ment that plaintiff's ancestor died seised 
and possessed of the property is a suffi: 
cient allegation of plaintiff’s possession, 
since seisin once shown will be presumed 
to continue until proof of adverse pos- 
session in another: Balch v. Smith, 4 
Wash. 497. 

But the intervention of the probate 
court and an adjudication thereunder ig 
essential to pass title of a decedent to his 
heirs: Id. See supra, § 785, and notes on 
this point. 

A city need not allege ownership as to 
a street where it is alleged that it is a 
public street: See Port Townsend v. Lewis 
34 Wash. 413. 

Plaintiff need not anticipate an issue as 
to a transaction presumed to be in good 
faith: See Malloy v. Benway, 34 Wash. 
315. 

A complaint averring that defendant 
has put a division fence upon plaintiff’s 
land and withholds the portion inclosed 
by such fence, and thereby obstructs 
plaintiff in reaching other portions of his 
farm, states a cause of action: Meeker v. 
Gilbert, 3 W. T. 369. 

In an action to recover possession of 
real estate, a complaint alleging possession 
in the defendant, and asking possessory 
relicf, admits that such possession was ad- 
verse: Northern Pac. R. Co. v. Spokane, 
45 Wash. 229, 

In an action of ejectment the complaint 
states a suflicient cause of action when it 
alleges that the plaintiff is the owner of 
the land described therein, subject to the 
right of redemption of the defendant, set- 
ting forth that plaintiff became such 
owner by virtue of a sale under execution, 
describing the court, and alleging that the 
execution was for the purpose of satisfy- 
ing a valid judgment entered in the cause, 
properly describing and setting forth a 
copy of the sheriff's certificate of sale, 
.together with an allegation that the sale 
had been confirmed: Belles v. Miller, 10 
Wash, 259. 

The purchaser of premises sold under 
execution is not required, under this ser- 
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tion, to plead all the proceedings author- 
izing the sale: Belles v. Miller, supra. 


One in possession of a mortgage cannot 
acquire an outstanding tax title and set 
up the same as against the title of the 
mortgagor: Shepard v. Vincent, 38 Wash. 
493. 

Necessity and requisites of replication 
or reply: See 1 Remington’s Digest, p. 
998, § 29 et seq.; Raymond v. Morrison, 
9 Wash. 156; Kline v. Stein, 38 Wash. 124, 

It is not error to allow plaintiff upon 
the trial to amend his complaint so as to 
show that the land in controversy is com- 
munity property: Owen. v. St. Paul etc. 
Ry. Co., 12 Wash. 313. 

As against a mortgagee lawfully in pos- 
session it is not error to refuse to allow 
an amendment setting up the statute of 
limitations as a defense to the mortgage: 
See Peterson v. Philadelphia Mtg. etc. Co., 
33 Wash. 464. 

Where a plaintiff has brought an action 
of ejectment based upon his right of pos- 
session under a sheriff's sale, and during 
its pendency his title ripens into a better 
title by reason of the expiration of the 
time of redemption, it is not error to al- 
low him to file a supplemental complaint 
demanding additional relief that he be ad- 
judged the owner of the fce, as the na- 
ture of the action is not thereby changed 
so as to constitute a different cause of 
action: Belles v. Miller, 10 Wash. 260. 

If the complaint is insufficient in eject- 
ment under this statute, but states a case 
in equity, an order overruling a demurrer 
thereto will be sustained, although the 
parties and counsel may insist that the 
action is one at law: Smith v, Wingard, 
3 W. T. 291. 

DEFENSES: See 1 Remington’s Digest, 
p. 994, §§ 13-18. 

See notes to § 785, supra. 

In an action of ejectment defendant 
may, urder a general denial, introduce evi- 
dence of equitable estoppel, where the 
complaint fails to state the source of 
plaintiff’s title: Parker v. Dacres, 1 Wash. 
190; see Isham v. Parker, 3 Wash. 761. 

Under the reform procedure an equitable 
estoppel may be pleaded as a defense to an 
action of ejectment: Moore v. Brownfield, 
10 Wash. 439; Riverside Land Co. v. 
Pietsch, 35 Wash. 210. 

If plaintiff in ejectment fails to require 
an election by defendant, when he has 
pleaded an affirmative defense inconsistent 
with his denials, the defect cannot be 
taken advantage of by way of an instruc- 
tion to the effect that the burden of 
proof was upon the defendant to show 
want of title in plaintiff: Lynch v. Richter, 
10 Wash. 486. 

In ejectment, a decree in condemnation 
proceedings awarding the land to defend- 
ant for right of wav is no defense when 
it appears that plaintiff was the owner 
of the land and had not been made a 
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party to the condemnation proceedings: 
Owen v. St. Paul etc. Ry. Co., 12 Wash. 
313. 


In an action of ejectment for certain 
land which plaintiffs claimed belonged to 
them by reliction, a defense that the land 
was an island, public domain of the United 
States, upon which defendant had settled, 
although the facts setting up the same 
are combined in the answer with the de- 
fense of estoppel. pleaded therein, will 
warrant the introduction of proofs estab- 
lishing such facts, and where such proof 
has not been contradicted it is error to 
direct a verdict in plaintiffs’ favor: Moore 
v. Brownfield, 10 Wash. 439. 


Insufficiency of defendants’ answer im- 
material if plaintiff not entitled to re- 
cover: See George v. Columbia B. Co, 
38 Wash. 480. 

As to defense of adverse possession, see 
Phinney v. Campbell, 16 Wash. 203; 
Northern Pacifie Railway Co. v. Ely, 25 
Wash. 384; Olson v. Howard, 38 Wash. 
15. 

Equitable defenses: See Burmeister v. 
Howard, 1 W. T. 207; Ryan v. Fergusson, 
3 Wash. 356; Peterson v. Phila. Mtg. Co., 
33 Wash. 464. 

EVIDENCE IN EJECTMENT: See 1 
Remington’s Digest, p. 998, $$ 32-40; Id. 
p. 54, $$ 37-41. 

Issues, proof and variance: See Snyder 
v. Harding, 34 Wash. 286; Moore v. Brown- 
field. 10 Wash. 439; Riverside Land Co. 
v. Pietsch, 35 Wash. 10; Rogers v. Miller, 
13 Wash. 82; Chrast v. O'Connor, 41 Wash. 
360; Northern Counties Investment Trust 
Co. v. Enyard, 24 Wash. 366; Wasmund 
v. Harm, 36 Wash. 170. 

Presumptions and burden of proof: See 
Lyneh v. Richter, 10 Wash. 486; Bracka 
v. Fish, 23 Wash. 646. 

Admissibilitv—Identity and description 
of property: See Phinney v. Campbell, 16 
Wash. 203; Murray v. Briggs, 29 Wash. 
245; Simmons v. Jamieson, 32 Wash. 619. 

Title and right to possession: See Smith 
v. Tavlor, 2 Wash. 422; Murray v. Briggs, 
°9 Wash. 245; Kline v. Stein, 30 Wash. 
189. 

Weight and sufficiency of evidence: Sce 
1 Remington’s Digest, p. 1000, §§ 39, 40; 
Id., p. 54, $ 41; Russell v. Gay, 33 Wash. 
83; Horr v. Hollis, 20 Wash. 424; Wood v. 
Earles, 39 Wash. 21; Johnson v. Brown, 
33 Wash. 588; George v. Columbia & Puget 
S. R. Co, 38 Wash. 480; Erickson v. 
Murlin, 39 Wash. 43; Wasmund v. Harm, 
36 Wash. 170; Lohse v. Burch, 42 Wash. 
156; White v. MeSorley, 47 Wash. JS. 

Evidence ns to color of title: See 1 Rem- 
ingion’s Digest, pp. 51-54. 

Although defendant has been allowed to 
open and close the proofs, in an action 
of ejectment, without objection on plain- 
tiffs part, plaintiff is not entitled to an 
instruction that the burden of proof is 
upon the defendant to show want of title 
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in plaintiff: Lynch v. Richter, 10 Wash. 
486. 

An equitable title in lands is sufficient 
to sustain a defense to the action of 
ejectment: Ryan v. Ferguson, 3 Wash. 
356. 

One in possession of public lands at the 
sufferance of the government has a su- 
perior title as against a mere intruder: 
Roberts v. Lucas, 1 W. T. 205. 


Proof by plaintiff in ejectment showing 
title in her husband, that he was dead, 
that she was his wife, that he had no 
surviving heirs, and that there were no 
unpaid debts, is sufficient to establish title 
in herself: McInerney v. Beck, 10 Wash. 
515. 

A void tax deed under which the gran- 
tee has entered and held possession of the 
land in controversy constitutes such color 
of title as will sustain the bar of the 
statute of limitations provided for actions 
relating to tax deeds: Ward v. Huggins, 
7 Wash. 617. 

If the grantor has title, a quitclaim deed 
is as effective as a warranty deed in con- 
veying it: McInerney v. Beck, 10 Wash. 
515. 

But a tax deed executed to a decedent's 
estate is void for want of a grantee: ld. 

Adverse possession cannot be established 
by general understanding in the commun- 
ity that the property was reputed to be- 
long to claimant or to his grantors, in the 
absence of testimony showing that claim- 
ant had ever exercised acts of ownership 
over it: McInerney v. Beck, 10 Wash. 
516. 

It is not necessary that there should 
be actual residence or actual inclosure: 
Dennis v. Northern Pac. R. Co., 20 Wash. 
320. 

The possession must be known to the 
oo Bowers v. Ledgerwood, 25 Wash. 

4, 

In an action to qniet title, testimony 
on the part of plaintiff tending to prove 
adverse possession is admissible under an 
allegation that “the plaintiff and its gran- 
tors have been in actual, onen and notori- 
ous possession of the said property con- 
tinuously since the twenty-eighth day of 
March, 1862, under color and claim of 
title; that neither defendant nor his an- 
cestors or predecessors have been seised 
or possessed of the same for any part or 
parcel thereof within ten years prior to 
commencement of snit”: Bellingham B. 
L. Co. v. Dibble, 4 Wash. 764. 

The facts of this case held sufficient to 
show that possession adverse to plaintiff 
was established: Id. 

If during the trial in ejectment it ap- 
pears that at the time of the commence- 
ment of the action the claims of the par- 
ties to the land in dispute were pending 
in the interior department undetermined, 
the action should be dismissed at plain- 
tifs cost: Hays v. Parker, 2 W. T. 198, 
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Distinct and exclusive possession: See 
1 Remington’s Digest, p. 48, $ 1014; Fer- 
rell v. Lord, 43 Wash. 667; Lohse v. Burch, 
42 Wash. 156; Wasmund v. Harm, 36 
Wash. 170; Columbia etc. R. Co. v. Seat- 
tle, 33 Wash. 513; Northern Counties In- 
vestment Trust v. Enyard, 24 Wash. 366, 
But see Northern Pac. R. Co. v. Hasse, 
28 Wash. 353; Miller v. O'Leary, 44 Wash. 
172, 
Duration and continuity of possession: 
See.1 Remington’s Digest, p. 49, $$ 13-21; 
McAuliff v. Parker, 10 Wash. 141; Thorn- 
ley v. Andrews, 40 Wash. 580; Port Town- 
send v. Lewis, 34 Wash. 413; Turner v. 
Ladd, 42 Wash. 274; George v. Columbia 
etc. R. Co., 38 Wash. 480; Columbia etc. 
R. Co. v. Seattle, 33 Wash. 513; Shell v. 
Poulson, 23 Wash. 535; Shepard v. Vin- 
cent, 38 Wash. 493; Johnson v. Brown, 33 
Wash. 588; Noyes v. Douglas, 39 Wash. 
314. 

Hostile character of possession: See 1 
Remington’s Digest, p. 50, $ 22 et seq.; 
Hesser v. Siepmann, 35 Wash. 14; Blake 
v. Shriver, 27 Wash. 593; Northern Pac, 
R. Co. v. Ely, 25 Wash. 384; Yesler’s Es- 
tate v. Holmes, 39 Wash. 34; Thornely v. 
Andrews, 45 Wash. 413; Phinney v. Camp- 
bell, 16 Wash. 203; Bowers v. Ledger- 
wood, 25 Wash. 14; Wileox v. Smith, 38 
Wash. 585; Leehman v. Mills, 46 Wash. 
624; Morgan v. Nor. Pac. R. Co., 50 Wash. 
480, 

ESTOPPEL.—One who in. good faith in- 
duees another to settle on his land, be- 
lieving and representing it to be govern- 
ment land, when in fact the title is in 
himself, is, nevertheless, estopped from 
asserting title against the person relying 
upon such representations, who has gone 
into possession thereof and improved it: 
Moore v. Brownfield, 10 Wash. 439. 

The owners are estopped in ejectment 
from denying the validity of a power of 
attorney purporting to be executed by the 
owners to their son, when they fail to dis- 
avow the act when it becomes known to 
them, but allow the grantee thereunder to 
remain in possession for several vears and 
making valuable improvements: Lynch v. 
Richter, 10 Wash. 486. 

As to evidence necessary to establish 
defense of equitable estoppel: See River- 
side Land Co. v. Pietsch, 35 Wash. 10. 

Dismissal as to part of defendants not 
estoppel as to others where they could 
have been sued separately: See Jobnston 
v. Gerry, 34 Wash. 524. 


STATUTE OF LIMITATIONS.—In an 
action at law to recover possession of land 
sold for taxes, after the purchaser’s title 
has, by the statute of limitations, become 
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indefeasible, plaintiff cannot invoke equity 
on the ground that he offered to pay all 
back taxes and redeem the land at the be- 
ginning of the controversy: Ward v. Hug- 
gins, 7 Wash. 617. 

Adverse possession from August, 1878, to 
April, 1890, will not bar an action to quiet 
title, whether under the Law of 1863 im- 
posing a twenty-year limitation, or under 
the Code of 1881, reducing the time from 
twenty to ten years: Baer v. Choir, 7 
Wash. 631. 

Section 760 of the Code of 1881, provid- 
ing that no right accrued is affected by 
the provisions thereof, cannot be inter- 
preted as preserving the right to bring 
actions for the possession of lands to a 
period of twenty years after the right of 
action accrues, as was provided prior to 
the enactment of the code when it re- 
duced the limitation from twenty to ten 
years: Raymond v. Morrison, 9 Wash. 
156. 

If, before the statute bar has become 
complete, the statutory period is changed, 
and no mention is made of existing claims, 
it is generally held that the old law is 
not modified by the new, so as to give 
both statutes a proportional effect; bnt 
that the time past is effaced and the new 
Jaw governs: Packscher v. Fuller, 6 Wash. 
534, 537. 

Instructions as to possession for statu- 
a period: See Kline v. Stein, 30 Wash. 


Upon an issue as to the adverse pos- 
session of land along a boundary line, it 
is not an invasion of the province of the 
jury to instruct that one acquires no title 
by laying his fence by mistake if he 
makes no claim to the lands up to the 
fence, but only to the true boundary as 
it may be subsequently established: Stan- 
gair v. Roads, 46 Wash. 613. 

As to adverse possession of railroad 
right of way: Sce 1 Remington’s Digest, 
p. 246, $8 4, 5; Northern Pac. R. Co. 
v. Ely, 25 Wash. 384; Northern Pac, R. 
Co. v. Hasse, 28 Wash. 353; Slaght v. 
Northern Pac. R. Co., 39 Wash. 576; 
Northern R. Co. v. Spokane, 45 
Wash. 229, 

The statute does not run against a city: 
See West Seattle v. West Seattle Land 
etc. Co., 38 Wash. 359; Rapp v. Strat- 
ton, 41 Wash. 263. 

Under this and the next section, the offer 
in evidence at the trial of a deed not 
pleaded, nor recorded when the suit was 
commenced, comes too late, and the court 
may refuse to allow an amendment; and 
judgment quieting title has the effect to 
vacate the deed recorded after action 
brought: Garvey v. Garvey, 52 Wash. 516. 
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(5509.) Defendant must Plead Title—Judgment Against Landlord. 


The defendant shall not be allowed to give in evidence any estate in 
himself or another in the property, or any license or right to the possession 
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thereof, unless the same be pleaded in his answer. If so pleaded, the nature 
and duration of such estate or license or right to the possession shall be set 
forth with the certainty and particularity required in a complaint. If the 
defendant does not defend for the whole of the property, he shall specify for 
What particular part he does defend. In an action against a tenant, the 
Judgment shall be conclusive against a landlord who has been made defendant 
in place of the tenant, to the same extent as if the action had been originally 


commenced against him, [L. ’69, p. 129, $491; Cd. ’81, $539; 2 H. C., 


$ 532.] 


See notes to last section. 


See supra, § 792, substitution of landlord as defendant. 


Cited in 9 Wash. 160, 447; 29 Wash. 
115, 252; 52 Wash. 520. 


See 1 Remington’s Digest, p. 997, §§ 26- 
28; Id., p. 2425, § 26. 


When plaintiff pleads title by virtue of 
a certificate of purchase from United 
States receiver, the defendant may plead 
by way of inducement a state of facts 
by reason of which the commissioner of the 
general land office caused such certificate 
to be canceled: Hays v. Parker, 2 W. T. 
198. 


Under the requirement that the defend- 
ant must plead the estate or license 
whereby he holds possession, a general 
denial will raise no issue; and where plain- 
tiff in such action pleads and proves any 
legal right to the premises he thereby es- 
tablishes a prima facie case: Allen v. Hig- 
gins, 9 Wash. 446, 


An answer setting up title, praying 
that defendant’s title be adjudicated, 
waives the objection that the plaintiffs 
are not in possession where they have 
not alleged possession in their complaint: 
Bates v. Drake, 28 Wash. 447. 

The fact that defendants in a suit to 
quiet title by one out of possession plead 
their own title as required by this section, 
would not constitute a waiver of their 
right to object that plaintiff had mis- 
taken her remedy, when they do not ask 
for any affirmative relief in their an- 
swer: Povah v. Lee, 29 Wash. 108. 

An answer, in an action to quiet title, 
pleading title by adverse possession, is 
not demurrable for failure to allege “color 
of title,” where it is averred that defend- 
ant held under a warranty deed from the 
owner: Jones v. Herrick, 35 Wash. 434. 
See, also, Carkeek v. National Bank, 16 
Wash. 399. 


8 795. (5510.) Verdict. 
The jury by their verdict shall find as follows :— 

1. If the verdict be for the plaintiff, that he is entitled to the possession 
of the property described in the complaint, or some part thereof, or some 
undivided share or interest in either, and the nature and duration of his estate 
in such property, part thereof, or undivided share or interest in either, as the 
case may be; 

2. If the verdict be for the defendant, that the plaintiff is not entitled to 
the possession of the property described in the complaint, or to such part 
thereof as the defendant defends for, and the estate in such property, or part 
thereof, or license, or right to the possession of either, established on the 
trial by the defendant, if any, in eifeet as the same is required to be pleaded. 
[L. *69, p. 129; Cd. 781, $ 540 ; 2 H. C., $ 533.] 


Cited in 28 Wash. 667; 32 Wash. 622, and admits plaintiff is the owner: See 
General verdict for defendant proper Simmons v. Jamieson, 32 Wash. 619, 
where he denies that be is in possession 


§ 736. (5511.) Damages—Limitation—Use of Improvements. 

The plaintiff shall only be entitled to recover damages for withholding 
the property for the term of six years next preceding the commencement of 
the action, and for any period that may elapse from such commencement to 
the time of giving a verdict therein, exclusive of the use of permanent im- 
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provements made by the defendant. [L. ’69, p. 129, $ 493; Cd. ’81, $ 541; 
2 H. C., § 534.] 


The last part of this section is omitted as included in the next section. 
See supra, § 785, notes, who may maintain ejectment. 


Cited in 2 Wash. 263; 10 Wash. 519, 665; is no defense: Blumberg v. McNear, 1 W. 
13 Wash. 222; 14 Wash. 479; 21 Wash. T. 141; Mceker v. Gardella, 1 Wash. 139. 
389; 34 Wash. 314. Although an action for the recovery of 


See 1 Remington’s Digest, p. 1002, 88 47- damages for the detention of premises 


50; Sengfelder v. Hill, 21 Wash. 371; Ward "Ry be in form one for trespass, rental 


A value is provable as an element of dam- 
ee „Wash. va; Merritt á ages, since, under § 296 and this section, 
ye . . 


such an action is treated as if it were 
A mere intruder, having had the use of one of contract: Columbia etc. Ry. Co. 
property held by plaintiff under color of v. Histogenetic ete. Co., 14 Wash. 475. 
title, is liable to plaintiff for such use; Measure of damages: See Lownsdale v. 
the fact that plaintiff’s title is defective Gray’s Harbor Boom Co., 36 Wash. 198. 


§ 797. Betterments—Counterclaim for—Taxes and Improvements. 

In an action for the recovery of real property upon which permanent 
improvements have been made or general or special taxes or local assess- 
ments have been paid by a defendant, or those under whom he claims, hold- 
ing in good faith under color or claim of title adversely to the claim of 
plaintiff, the value of such improvements and the amount of such taxes or 
assessments with interest thereon from date of payment must be allowed as 
a counterclaim to the defendant. [L. ’03, p. 262, $ 1; see historical refer- 
ences to last section.] 


This and the two following sections In ejectment the judgment as to im- 
cid n a o a gies provements made and taxes paid by the 
ent Co. v. Hambach, ash. 628; Bar- ee 
ton v. Wickizer, 41 Wash, 293; Monk v. defendant must conform to this section: 
Duell, 41 Wash. 403. See further, Ball Bullock v. Wallace, 47 Wash. 690. 
v. Clothier, 34 Wash. 299. 


§ 798. Pleading, Issue, and Trial on Counterclaim. 

The counterclaim shall set forth the value of the land apart from the 
improvements, and the nature and value of the improvements apart from the 
land and the amount of said taxes and assessment so paid, and the date of 
payment. Issues shall be joined and tried as in other actions, and the value 
of the land and the amount of said taxes and assessments apart from the 
improvements, and the value of the improvements apart from the land must 
be specifically found by the verdict of the jury, report of the referee, or 
findings of the court as the case may be. [L. ’03, p. 262, § 2.] 


§ 799. Judgment on Counterclaim—-Payment. 

If the judgment be in favor of the plaintiff for the recovery of the realty, 
and of the defendant upon the counterclaim, the plaintiff shall be entitled te 
recover such damages as he may be found to have suffered throuch the with- 
holding of the premises and waste committed thereupon by the defendant 
or those under whom he claims, but against this recovery shall be offset pro 
tanto the value of the permanent improvements and the amount of said taxes 
and assessments with interest found as above provided. Should the value 
of improvements or taxes or assessments with interest exceed the recovery 
for damages, the plaintiff, shall, within two months, pay to the defendant 
the difference between the two sums and upon proof, after notice, to the de- 
fendant, that this has been done, the court shall make an order declaring 
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that fact, and that title to the improvements is vested in him. Should the 
plaintiff fail to make such payment, the defendant may at any time within 
two months after the time limited for such payment to be made, pay to the 
plaintiff the value of the land apart from the improvements, and the amount 
of the damages awarded against him, and he thereupon shall be vested with 
title to the land, and, after notice to the plaintiff, the court shall make an 
order reciting the fact and adjudging title to be in him. Should neither 
party make the payment above provided, within the specified time, they shall 
be deemed to be tenants in common of the premises, including the improve- 
ments, each holding an interest proportionate to the value of his property 
determined in the manner specified in section 798; Provided, that the 
interest of the owner of the improvements shall be the difference between 
the value of the improvements and the amount of damages recovered against 
him by the plaintiff. [L. ’03, p. 262, $ 3.] 


§ 800. (5512.) Verdict When Right of Possession has Expired. 

If the right of the plaintiff to the possession of the property expire after 
the commencement of the action, and before the trial, the verdict shall be 
given according to the fact, and judgment shall be given only for the dam- 
ages. [L. ’69, p. 130, $ 494; Cd. ’81, $ 542; 2 H. C., $ 535.] 


§ 801. (5513.) Order for Survey. 

The court, or judge thereof, on motion, and after notice to the adverse 
party, may, for cause shown, grant an order allowing the party applying 
therefor to enter upon the property in controversy and make survey and 
admeasurement thereof for the purposes of the action. [L. ’69, p. 130, $ 495; 
Cd. ’81, $ 543; 2 U. C., $ 536.] Ä 


§ 802. (5514.) Contents, Service, and Effect of Order. 

The order shall describe the property, and a copy thereof shall be served 
upon the defendant, and thereupon the party may enter upon the property 
and make such survey and admeasnrement; but if any unnecessary injury be 
done to the premises, he shall be liable therefor. [L. ’69, p. 130, $ 496; Cu. 
"81, $ S44; 2 H. C., $ 537.] 


$ 803. (5515.) Alienation Pendente Lite. 

An action for the recovery of the possession of real property against a 
person in possession cannot be prejudiced by any alienation made by such 
person either before or after the commencement of the action; but if such 
alienation be made after the commencement of the action, and the defendant 
do not satisfy the Judgment recovered for damages for withholding the pos- 
session, such damages may be recovered by action against the purchaser. 
[L. 769, p. 130, $ 497; Cd. 781, $ 545; 2 H. C., $ 538.] 

Cited in 41 Wash. 613. under this section: May v. Sutherlin, 41 
Lis pendens notice held not necessary Wash. 609. But see $ 806, infra, 


§ 804. (5516.) Mortgagee cannot Maintain Ejectment. 

A mortgage of real property shall not be deemed a conveyance so as to 
enable the owner of the mortgage to recover possession of the real property, 
without a foreclosure and sale according to law. [L. 69, p. 130, $ 498; Cd. 
"81, $ 546; 2 H. C., $ 539.] 

See infra, § 1116 et seq., foreclosure of mortgages. 
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Cited in 19 Wash. 278; 40 Wash. 584; 51 
Wash. 519. 

Deed absolute on its face will be treated 
as a mortgage when it is clearly shown 
that such was the intention of the par- 
ties: Miller v. Ausenig, 2 W. T. 22. A 
mortgage of real estate is only a lien: 
Parker v. Dacres, 2 W. T. 439; Stevens 
v. Ferry, 48 Fed.'7, 9. 

A mortgagee in possession cannot be dis- 
possessed by an action in ejectment so 
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long as there is any question whether the 
mortgage debt has been paid in full: 
Brundage v. Home etc. Assn., 11 Wash. 
277. See Norfor v. Busby, 19 Wash. 450. 

This section, repealing $ 741, supra, in so 
far as it authorizes the appointment of a 
receiver for mortgaged property for in- 
sufficiency of the security, does not repeal 
by implication the other provisions for the 
appointment of a receiver to save waste: 
Collins v. Gross, 51 Wash. 516. 


(5517.) Actions Between Cotenants. 


In an action by a tenant in common or a joint tenant of real property 
against his cotenant, the plaintiff must show, in addition to his evidence of 
right, that the defendant either denied the plaintiff’s right or did some act 


amounting to such denial. 
§ 504.] 


There is no sufficient evidence of a hold- 
ing of real estate by a husband adversely 
to his divorced wife, so as to make the 
same separate instead of community prop- 
erty, where it appears that in his action 
for a divorce no mention was made of the 
property, the wife having at that time 
on file her community property claim to 
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[L. ’69, p. 130, $ 499; Cd. ’81, $ 547; 2 H. C., 


the same, to the knowledge of the hus- 
band; since the decree of divorce left 
them tenants in common, and possession 
and receipt of rents and payment of taxes 
by him thereafter for ten years, without 
communication with his cotenant, will not 
constitute adverse possession: Graves v. 
Graves, 48 Wash. 664. 


(5518.*) Judgment, Conclusiveness of. 


In an action to recover possession of real property, the judgment ren- 


dered therein shall be conclusive as to the estate in such property and the 
right of possession thereof, so far as the same is thereby determined, upon 
all persons claiming by, through, or under the party against whom the judg- 
ment is rendered, by title or interest passing after the commencement of the 
action, if the party in whose favor the judgment is rendered shall have filed 
a notice of the pendency of the action as required by section 243, supra. 
When service of the notice is made by publication, and judgment is given 
for failure to answer, at any time within two years from the entry thereof, 
the defendant or his successor in interest as to the whole or any part of the 
property, shall, upon application to the court or judge thereof, be entitled 
to an order, vacating the judgment and granting him a new trial, upon the 
payment of the costs of the action. [L. ’09, p. 55, § 1. Cf. L. ’69, p. 131, 
$ 501; Cd. ’81, $ 549; 2 H. C., $ 541.] 
See supra, $ 804. 


Cited in 39 Wash. 374, 375; 41 Wash. 
613; 44 Wash. 107. 

Judgment in former action to quiet title, 
held res judicata: See Lauman v. Hoofer, 
37 Wash. 382. 

This section has no application to a 
judgment in an action to set aside con- 
veyances for fraud and subject land to 


$ 807. 


the lien of judgments: Jordan v. Hutchin- 
son, 39 Wash. 373. 

An action to have a lost corner es- 
tablished by survey is not an action for 
the recovery of real property, within the 
meaning of this section: Strunz v. Hood, 
44 Wash. 99. 


(5519.) Possession not Affected by Vacating Judgment. 


If the plaintiff has taken possession of the property before the judgment 


is set aside and a new trial granted, as provided in the preceding section, such 
possession shall not be thereby affected in any way; and if judgment be 
given for defendant in the new trial, he shall be entitled to restitution by 
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execution in the same manner as if he were plaintiff. [L. ’69, p. 131, § 502; 
Cd. ’81, $ 550; 2 H. C., $ 542.] 


§ 808. (5520.) Conflicting Claimants Under Donation Law. 

In an action at law for the recovery of the possession of real property, 
if either party claim the property as a donee of the United States, and under 
the act of Congress approved September twenty-seventh, eighteen hundred 
and fifty, commonly called the donation law, or the acts amendatory thereof, 
such party, from the date of his settlement thereon, as provided in said act, 
shall be deemed to have a legal estate in fee in such property, to continue 
upon condition that he perform the conditions required by such acts, which 
estate is unconditional and indefeasible after the performance of such condi- 
tions. In such action, if both plaintiff and defendant claim title to the same 
real property, by virtue of settlement, under such acts, such settlement and 
performance of the subsequent condition shall be prima facie presumed in 
favor of the party having or claiming under the elder certificate or patent, 
as the case may be, unless it appears upon the face of such certificate or pat- 
ent that the same is absolutely void. [Cf. L. ’69, p. 132, $ 504; L. ’77, p. 116, 
$ 556; Cd. ’81, $ 551; 2 H. C., $ 543.] 


Cited in 10 Wash. 360; 25 Wash, 358. 

Possession of donation claim under what 
purports to be a quitclaim deed, but ex- 
ecuted before the expiration of necessary 
four years’ residence required by the act, 
ig possession under a contract prohibited 
by law, and gives no color of title: Bul- 
lene v. Garrison, 1 W. T. 587. 

When selection, residence upon, and 
cultivation of land under the donation 
law are completed, the transaction is 
closed; nothing remains except for donee 
to furnish proof of these acts, and for 
government to furnish proof of title; these 
acts complied with, affect the transfer of 


title, and not the patent; the latter only 
evidences title and relates back to the 
acts: Brazee v. Schofield et al, 2 W. T. 
209. 

Title to land under donation law was 
acquired by compliance with the require- 
ments of the act on the part of claimant; 
and the residence upon and cultivation of 
claim under that act by a man after hav- 
ing been legally divorced was that of a 
single man only; the divorced wife can 
make no claim for one-half: Maynard et 
al. v. Hill et al., 2 W. T. 321; reaffirming 
Maynard v. Valentine. 2 W, T. 3; Bullene 
v. Garrison, 1 W. T. 587. 


$ 809. (5521.) Conflicting Claims to Real Property Generally. 

Any person in possession, by himself or his tenant, of real property, and 
any private or municipal corporation in possession, by itself or its tenant, of 
any real property, or when such real property is not in the actual possession 
of any one, any person, or private or municipal corporation, claiming title to 
any real property under a patent from the United States, or during his or its 
claim of title to such real property under a patent from the United States for 
such real estate, may maintain a civil action against any person or persons, 
corporations or associations, claiming an interest in said real property, or any 
part thereof, or any right thereto, adverse to him, them, or it, for the purpose 
of determining such claim, estate, or interest; and where several persons, or 
private or municipal corporations, are in possession of, or claim as aforesaid, 
separate parcels of real property, and an adverse interest is claimed, or claim 
made in or to any such parcels, by any other person, persons, corporations, 
or associations, arising out of a question, conveyance, statute, grant, or other 
matter common to all such parcels of real estate, all or any portion of such 
persons or corporations so in possession or claiming such parcel of real prop- 
erty may unite as plaintiffs in such suit to determine such adverse claim 
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or interest against all persons, corporations, or associations claiming such 


adverse interest. 


[L. "77, p. 116, $ 556; Cd. ’81, $ 551; 2 H. C., $ 544.] 


This section is for the most part superseded by § 785, supra. 


See $ 785, and notes. 


Cited in 10 Wash. 359; 12 Wash. 696; 
20 Wash. 126; 21 Wash, 679; 24 Wash. 
276; 26 Wash. 130; 29 Wash. 112, 203, 
675; 32 Wash. 638; 52 Wash, 344. 

Cloud caused by lis pendens notice filed 
in an action between other parties may 
be removed under this section: King v. 
Brancheid, 32 Wash. 634. 

Quieting title to vacant and unoccupied 
lands: See 2 Remington’s Digest, p. 2420, 


$ 14; Rohrer v. Snyder, 29 Wash. 199; 
Ferrell v. Lord, 43 Wash. 667, 

See, also, Bird v. Winver, 24 Wash. 
269; Bigelow v. Brewer, 29 Wash. 670. 

Hostile assertion of title to a parcel of 
land, formerly an alley which had been va- 
cated, by the former owner of abutting lots, 
constitutes a cloud on the title which may be 
quieted under this section: Norton v. Gross, 
52 Wash, 341. 


CHAPTER I. 
FORCIBLE ENTRY AND DETAINER. 


§ 810. 


(5525.) Forcible Entry, Defined. 
Every person is guilty of a forcible entry who either,— 


1. By breaking open windows, doors, or other parts of a house, or by fraud, 
intimidation, or stealth, or by any kind of violence or circumstances of terror, 
enters upon or into any real property; or 

2. Who, after entering peaceably upon real property, turns out by force, 


threats, or menacing conduct the party in actual possession. 


[Cf. L. ’90, p. 


73, $1; L. ’91, p. 179, § 1; 2 H. C., § 547.] 


See infra, § 2821 et seq., offense of forcible entry and detainer. 


Cited in 6 Wash. 325; 8 Wash. 358, 535, 
539; 12 Wash. 685; 14 Wash. 395; 19 


§ 811. 


Wash. 561; 28 Wash. 665; 31 Wash. 487; 


43 Wash. 369, 371; 45 Wash, 453. 


(5526.) Forcible Detainer, Defined. 


Every person is guilty of a forcible detainer who either,— 


1. By force, or by menaces and threats of violence, unlawfully holds and 
keeps the possession of any real property, whether the same was acquired 
peaceably or otherwise; or 

2, Who in the night-time, or during the absence of the occupant of any 
real property [unlawfully] enters thereon, and who, after demand made for 
the surrender thereof, refuses for the period of three days to surrender the 
same to such former occupant. The occupant of real property within the 
meaning of this subdivision is one who, for the five days next preceding such 
unlawful entry, was in the peaceable and undisturbed possession of such real 


property. 
See notes to § 810. 


Cited in 33 Wash. 336; 42 Wash. 562, 
563; 44 Wash. 590, 591; 45 Wash. 453. 

A landlord cannot maintain the action 
against one who wrongfully enters upon 
lands oceupied by a tenant, although the 
tenant refuses to prosecute ard surrenders 
up his lease to the laudlord: Chezum v. 
Campbell, 42 Wash. 560. 


§ 812. 


[C£. L. ’90, p. 73, $ 2; L. '91, p. 179, $ 2; 2 I. C., $ 548] 


Under this section, a complaint in forci- 
ble entry and detainer is sufficient w.en 
it states that, while plaintiff was in actual 
possession of the premises, the defendants 
broke open the inclosures during plaintiff's 
absence, and by foree and violence con- 
tinue to occupy and refuse to surrender 
the same: Gore v. Altice, 33 Wash, 335. 


(5527.*) Unlawful Detainer, Defined. 


A tenant of real property for a term less than life is cuilty of unlawful 


detainer either,— 
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(1) When he holds over or continues in possession, in person or by sub- 
tenant, of the property or any part thereof after the expiration of the term 
for which it is let to him. In all cases where real property is leased for a 
specified term or period by express or implied contract, whether written 
or by parol, the tenancy shall be terminated without notice at the expira- 
tion of such specified term or period; or 

(2) When he having leased real property foe an indefinite time, with 
monthly or other periodic rent reserved continues in possession thereof, in 
person or by subtenant, after the end of any such month or period, in 
cases where the landlord, more than twenty days prior to the end of such 
month or period, shall have served notice (in manner in this act provided), 
requiring him to quit the premises at the expiration of such month or 

period. . 

(3) When he continues in possession in person or by subtenant after a 
default in the payment of any rent, and after notice in writing requiring 
in the alternative the payment of the rent or the surrender of the detained 
premises, served (in manner hereafter in this act provided) in behalf of 
the person entitled to the rent upon the person owning the same, shall 
have remained uncomplied with for the period of three days after service 
thereof. Such notice may be served at any time after the rent becomes 
due; or 

(4) When he continues in possession in person or by subtenant after a 
neglect or failure to keep or perform any other condition or covenant of the 
lease or agreement under which the property is held, including anv covenant 
not to assign or sublet, than one for the payment of rent, and after notice 
in writing requiring . . . . in the alternative the performance of such con- 
dition or covenant or the surrender of the property, served (in the man- 
ner provided in this act) upon him, and if there be a subtenant in actual 
possession of the premises, also upon such subtenant, shall remain un- 
complied with for ten days after service thereof. Within ten days after 
the service of such notice the tenant, or any subtenant in actual occupation 
of the premises, or any mortgagee of the term, or other person interested 
in its continuance, may perform such condition or covenant and thereby 
save the lease from such forfeiture; or 

(5) When he commits or permits waste upon the demised premises, or 
when he sets up or carries on therein or thereon any unlawful business. or 
when he erects, suffers, permits or maintains on or about said premises any 
nuisance, and remains in possession after service (in manner in this act 
provided) of three days notice to quit upon him. 

(6) Any person who shall, without the permission of the owner and with- 
out having any color of title thereto, enter upon the land of another 
and who shall fail or refuse to remove therefrom after three days notice, 
in as to be served in the manner provided in this act. [L. ’05, p. 173, 
$ 1. Cf. L. ’91, p. 180, $ 3; 2 H. C., $ 549; see L. ’90, p. 73, $ 3.] 


See L. ’69, p. 130, § 500, and Code of ’81, § 518, query as to whether the same is re- 
pealed in toto. 


Section 2056, Code of 1831,is omitted as superseded by this section. 
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See infra, § 834, unlawful detainer of certain lands defined. 
See infra, § 8802 et seq., and notes, statutory provisions regarding leases and tenancies. 
See infra, §§ 817, 823, 825, and notes, as to pleadings and practice ip such actions. 


Cited m 8 Wash. 359, 533; 21 Wash. 
282; 22 Wash. 270; 24 Wash. 485; 25 
Wash. 491, 665; 26 Wash. 565; 28 Wash. 
76, 77; 29 Wash. 265; 30 Wash. 526; 33 
Wash. 457, 458; 35 Wash. 673, 674; 44 
Wash. 592, 593. l 

LANDLORD AND TENANT.—The re- 
lation of landlord and tenant is established 
where the owner of premises permits an- 
other to go into possession thereof for 
any determinate period: McLennan v. 
Grant, 8 Wash. 603. 

Neither tenants in possession nor their 
assigns, under a contract of lease, can re- 
pudiate it because of uncertainty of de- 
scription: Id. 


Where a tenant enters into community 


lands under a lease executed by a husband 
alone, without knowledge of their com- 
munity character, he cannot avoid per- 
formance on his part without first demand- 
ing a valid lease, and surrendering 
possession in case of refusal to give him 
one: Isaacs v. Holland, 4 Wash. 54; Col- 
cord v. Leddy, 4 Wash. 791; Hunt v. 
Stearns, 5 Wash. 167; Dietz v. Winehill, 
6 Wash. 109; Tyron v. Davis, 8 Wash. 
106. | 

If a tenant remains in possession and 
pays rent, he cannot claim that acts of 
the landlord interfering with his: enjoy- 
ment of the premises during occupancy 
amount to eviction: Ralph v. Lomer, 3 
Wash. 401. 


The lessees of tide lands from one in 
possession thereof cannot, in unlawful de- 
tainer, dispute the title of their landlord 
on the ground that, under the tide land 
act of 1590, page 431, they are “improv- 
ers,” and, title never having been in the 
landlord, they are not bound or estopped 
by the terms of the lease: Hall € P. F, 
Co, v. Wilbur, 4 Wash. 644; followed in 
Collins v. Hall, 5 Wash, 367; Columbia ete. 
Ry. Co. v. Braillard, 5 Wash. 492; Clancy 
v. Reis, 5 Wash. 372; Seattle Operating 
Co. v. Cavanaugh, 6 Wash. 326, 


The occupant of premises under a lease 
from a corporation cannot question the 
authority or power of the corporation to 
execute it: Hall & P. F. Co. v. Wilbur, 
supra. y 

In an action brought under $ 785, supra, 
to recover real property, there being no 
evidence tending to show relationship of 
landlord and tenant between the parties, 
defendant is not entitled to a nonsuit on 
the ground that there is no proof of ser- 
vices of notice to quit: Shannon v. Grind- 
staff, 11 Wash. 536. 

The summary action of unlawful de- 
tainer, authorized by this and tue follow- 
ing sections, for the recovery of the pos- 
se:sion of leased premises, cannot be main- 
tained unless the conventional relation of 
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landlord and tenant exists between the 
parties: Meyer v. Beyer, 43 Wash, 368. 


Holding over after termination of ten- 
ancy: See Yesler’s Estate v. Orth, 24 
Wash. 483. 


As to defenses and grounds of opposi- 
tion: See 2 Remington’s Digest, p. 1692, 
§ 104; Carmack v. Drum, 27 Wash. 382; 
Morris v. Healy Lumber Co., 33 Wash. 
451; Bond v. Chapman, 34 Wash. 606; 
Teater v. King, 35 Wash. 138; Tipton v. 
Roberts, 48 Wash. 391. 


As to setoff and counterclaim: See 2 
Remington’s Digest, p. 1692, § 105; Phil- 
lips v. Pt. Townsend Lodge, 8 Wash. 529; 
Owens v. Swanton, 25 Wash. 112; Ralph 
v. Lomer, 3 Wash. 401. 


ASSIGNMENT OF LEASE—SUBTEN- 
ANTS: See 2 Remington’s Digest, p. 1677, 
§§ 23-29. 


There is a marked distinction between 
an assignment of a lease and a sublease. 
By an assignment the lessor parts with 
his whole interest in the estate, whereas 
by a sublease he grants an interest less 
than his own, reserving to himself a rever- 
sion: Shannon v. Grindstaff, 11 Wash. 536, 
539. 


The assignee of a lease may rid himself 
of liability thereon by a reassignment 
thereof to another, and without notice to 
the lessor: Tibbals v. Iùand, 10 Wash. 
451. 

The statute does not require the record- 
ing of assignments of leases: Id. 

A married man may make a valid as- 
signment of a lease without his wife's con- 
sent: Id. 

If a lessee sublet the premises for a 
shorter term than that for which they are 
to him granted, or if he sublet a part only 
of the premises, the original lessor cannot 
maintain an action for rent against the 
sublessee: Shannon v. Grindstatf, 11 Wash. 
536, 539, 

The land, however, is not discharged by 
such subletting from the claims ot the 
original lessor: Id. 

Any conveyance by a lessee of his whole 
interest in demised premises, leaving no 
reversionary interest in himself, operates 
as an assignment regardless of the form of 
the instrument of transfer; and a pur- 
chaser entering under such conveyance be- 
comes a tenant of the lessor, although he 
may have had no notice that his grantor 
had merely a leasehold interest: McLennan 
v. Grant, supra. 

A subtenant cannot defeat the owner’s 
right of possession by assertion of a con- 
tract between himself and the tenant, 
when the rights of the tenant have been 
terminated by the terms of the lease un- 
der which be held: Shannon v. Grindstaff, 
supra. 


§ 813 ACTIONS IN PARTICULAR CASES, 


An assignment of a lease is ineffectual 
when made without consideration and 
without the knowledge or consent of the 
assignee: Frye v. Hill, 14 Wash. 83. 

As to what constitutes breach of cove- 
nants and conditions as to assignments 
or subletting: See Spencer v. Commercial 
Co., 30 Wash. 520; Cuschner v. Westlake, 
43 Wash. 690. 

NOTICE TO QUIT.— Under subdivision 
3 of this section a notice to quit, signed 
by a joint owner of premises in his own 
name, and as one of the executors and 
as attorney in fact of the other executor 
of the estate, which holds the remain- 
ing interest, is suflicient: Gilmore v. The 
H. W. Baker Co., 12 Wash. 468, 470. 

The lessor does not waive his right to 
forfeit a lease for nonpayment of rent 
by collecting rents subsequent to notice 
to quit, which fell due prior to the one 
upon which forfeiture is claimed: Car- 
raher v. Bell, 7 Wash, 81. 

A tenant under a lease, reserving a 
monthly rental payable in advance on the 
first of the month, is entitled to the sec- 
ond day of the month to make payment, 
where the first day falls on Sunday: Byers 
v. Rothschild, 11 Wash. 296. 

The act of March 7, 1891, imposing cer- 
tain penalties upon any tenant who wrong- 
fully continues in possession of premises 
after a violation on his part of the terms 
of a lease, is applicable to contracts en- 
tered into before its passage, although 
the penalties are increased by the later 
law, as it comes under the rule that a 
change in the remedy incident to existing 
contracts may be made without affecting 
rights thereunder: Woodward v. Winehill, 
14 Wash. 304. 

The fact that a receiver had been ap- 
pointed in a suit brought to foreclose a 
mortgage against the lessee would not de- 
prive the lessor of the right to obtain pos- 
session of the premises by a proceeding 
under the forcible entry and detainer act, 
even if the lessor had been made a party 
to the foreclosure suit: Id. 

Notice to a receiver for the lessee of 
premises to surrender possession is unnec- 
essary when notice was served upon the 
lessee prior to the appointment of the re- 
ceiver: Td. 

The appointment of a recciver in a fore- 
closure suit for the purpose of looking 
after the rights of the lessee of premises 
and his ereditors does not authorize such 
receiver to represent the rights of the 
lessor: Id. 

A lease of a water lot with the appur- 
tenances, containing a provision that all 
docks, wharves, buildings and improve- 
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ments whatsoever which shall be erectrd 
by the lessee shall become the property 
of the lessor at the expiration ot the 
lease, will cover a wharf erected by the 
lessee in connection with the lot, so that 
at the expiration of the lease the wharf 
and buildings will revert to the lessor, 
although the wharf extends beyond the 
limits of the lessor’s lot and upon tide 
lands not owned by him: Brown v. Car- 
keek, 14 Wash. 443. 

Under $ 2056, Code of 1881, a notice in- 
forming the tenant that certain rent is 
due, and unless paid within ten days from 
date of service thereof the tenancy will 
be forfeited, as provided by statute, is 
suflicient, though not in the statutory lan- 
guage and not specifying the exact amount 
due: Ralph v. Lomer, 3 Wash. 401. 

Necessity and sufliciency of notice to 
quit and demand of possession: See 2 Rem- 
ington's Digest, p. 1693. $$ 106, 107; Wood- 
ward v. Winehill, 14 Wash. 394; Stanford 
Land Co. v. Steidle, 28 Wash. 72; Mounts 
v. Goranson, 29 Wash. 261; Morris v. 
Healy Lumber Co., 33 Wash. 451; Bond 
v. Chapman, 34 Wash. 606; T3vrkett v. 
Gardner, 35 Wash. 668; McLennan v. 
Grant, 8 Wash. 603. 

As to time of service, and waiver of 
notice: Sce 2 Remington's Digest, p. 1694, 
$$ 108, 109; Harris v. Halverson, 23 Wash. 
119; Ferguson v. Hashi, 25 Wash. 664; 
McGinnis v. Genns, 25 Wash. 490; Mounts 
v. Goranson, 29 Wash. 261; Teater v. 
King, 35 Wash. 138; Yesler’s Estate v. 
Orth, 24 Wash. 483; Lowman v. West, 8 
a 355; Mitchell v. Matheson, 23 Wash. 

Parties—Who may maintain action: See 
2 Remington’s Digest, p. 1694, § 111; Rod- 
erick v. Swanson, 6 Wash. 222; Capital 
Brewing Co. v. Crosbie, 22 Wash. 269; 
Harris v. Halverson, 23 Wash. 779; 
Schreiner v. Stanton, 26 Wash. 563, 

As to general construction and opera- 
tion of this seetion. see Columbia & P. S. 
R. Co. v. Moss, 44 Wash. 589, 

Under subdivision 6 of this section, the 
action may be maintained by a lessce 
entitled to possession against one who was 
in possession as a subtenant of such lessee 
from month to month, and who paid rent 
to such lessee; the word “owner” not be- 
ing restrieted to the record or title owner 
of the land: Stahl Brewing & Malting Co. 
v. Van Buren, 45 Wash. 451. 

Under this section, an action of unlawful 
detainer for nonpayment of rent may be 
maintained against the original lössee where 
his subtenant was in possession and in de- 
fault: Agen v. Nelson, 51 Wash. 431, 


§ 813. (5528.) Tenancy upon Agricultural Lands — Effect of Holding 


Over. 


In all cases of tenancy upon agricultural lands, where the tenant has 
held over and retained possession for more than sixty days after the expira- 
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tion of his term, without any demand or notice to quit by his landlord or the 
successor in estate of his landlord, if any there be, he shall be deemed to be 
holding by permission of his landlord or the successor in estate of his land- 
lord, if any there be, and shall be entitled to hold under the terms of the lease 
for another full year, and shall not be guilty of an unlawful detainer during 
said year, and such holding over for the period aforesaid shall be taken and 
construed as a consent on the part of a tenant to hold for another year. 
[Cf. L. ’90, p. 74, § 3; L. ’91, p. 181, $ 4; 2 H. C., $ 550.] 
Cited in 29 Wash. 266; 38 Wash. 672; 51 Wash. 433. 


§ 814. (5529.*) Service of Notice. 

Any notice provided for in this act shall be served either (1) by de- 
livering a copy personally to the person entitled thereto; or (2) if he be 
absent from the premises unlawfully held, by leaving there a copy, with 
some person of suitable age and discretion, and sending a copy through the 
mail addressed to the person entitled thereto at his place of residence; or 
(3) if the person to be notified be a tenant, or an unlawful holder of prem- 
ises, and his place of residence is not known, or if a person of suitable age 
and discretion there cannot be found then by affixing a copy of the notice 
in a conspicuous place on the premises unlawfully held, and also delivering 
a copy to a person there residing, if such a person can be found, and also 
sending a copy through the mail addressed to the tenant, or unlawful oc- 
cupant, at the place where the premises unlawfully held are situated. Ser- 
vice upon a subtenant may be made in the same manner: Provided, that in 
cases where the tenant, or unlawful occupant, shall be conducting a hotel, 
inn, lodging-house, boarding-house, or shall be renting rooms while still re- 
taining control of the premises as a whole, that the guest, lodgers, boarders 
or persons renting such rooms shall not be considered as subtenants within 
the meaning of this act, but all such persons may be served by affixing a 
copy of the notice to be served on two conspicuous places upon the premises 
unlawfully held; and such persons shall not be necessary parties defendant. 
In an action to recover possession of said premises. Service of any notice 
provided for in this act may be had upon a corporation by delivering a copy 
thereof to any officer, agent or person having charge of the business of such 
corporation, at the premises unlawfully held, and in case no such officer, 
agent or person can be found upon such premises, then service may be had 
by affixing a copy of such notice in a conspicuous place upon said premises 
and by sending a copy through the mail addressed to such corporation at 
the place where said premises are situated. Proof of any service under this 
section may be made by the affidavit of the person making the same in like 
manner and with like effect as the proof of service of summons in civil ac- 
tions. [L. ’05, p. 174, § 2. Cf. L. *90, p. 75, $ 4; L. *91, p. 181, § 5; 2 H. C., 
$ 551.] 

Sce note to $ 812, 


§ 815. (5530.) Venue. 

The superior court of the county in which the property or some part of 
it is situated shall have jurisdiction of proceedings under this chapter. [L. 
"90, p. 75, § 5; L. 791, p. 182, $ 6; 2 H. C., $ 552.] 


§3 816, 817 ACTIONS IN PARTICULAR CASES, 


§ 816. (5531.) Parties Defendant—Judgment. 

No person other than the tenant of the premises, and subtenant, if there 
be one, in the actual occupation of the premises when the complaint is filed, 
need be made parties defendant in any proceeding under this chapter, nor 
shall any proceeding abate, nor the plaintiff be nonsuited, for the nonjoinder 
of any person who might have been made party defendant; but when it 
appears that any of the parties served with process, or appearing in the pro- 
ceeding, are guilty of the offense charged, judgment must be rendered against 
him. In case a person has become a subtenant of the premises in controversy 
after the service of any notice in this chapter provided for, the fact that such 
notice was not served on such subtenant shall constitute no defense to the 
action. All persons who enter the premises under the tenant, after the com- 
mencement of the action hereunder, shall be bound by the judgment the 
same as if they had been made parties to the action. [L. *90, p. 75, $ 6; L. 
91, p. 182, § 7; 2H. C., $ 553.] 


See supra, § 189, parties to actions, 


$ 817. (5532.) Complaint—When Summons must Issue. 

The plaintiff in his complaint, which shall be in writing, must set forth 
the facts on which he seeks to recover, and describe the premises with reason- 
able certainty, and may set forth therein any circumstances of fraud, force, 
or violence, which may have accompanied the said forcible entry, or forcible 
or unlawful detainer, and claim damages therefor, or compensation for the 
occupation of the premises, or both; in case the unlawful detainer charged 
be after default in the payment of rent, the complaint must state the amount 
of such rent. Upon filing the complaint a summons must be issued thereon 
as in other cases, returnable at a day designated therein, which shall not be 
less than six nor more than twelve days from its date, except in cases where 
the publication of summons is necessary, in which case the court or judge 
thereof may order that the summons be made returnable at such time as may 
be deemed proper, and the summons shall specify the return day so fixed. 
(Cf. L. ’90, p. 76, § 7; L. '91, p. 182, $ 8; 2 H. C., $ 554.] 

See supra. $ 812. and notes, definition of unlawful detainer. 
See infra, $$ 823, 825, and notes, pleadings and proof. 
Cited in 27 Wash. 247; 31 Wash. 486; 
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of certain statutory facts: Lowman v. 


33 Wash. 455; 44 Wash. 592, 593. 

This chapter, providing a summary rem- 
edy for the possession of land wrongfully 
held, being a special act, the provisions 
therein that defendant shall answer on & 
designated day, not less than six nor more 
than twelve days from date of summons, 18 
not affected by the practice act of 1893, 
supra, chapter 6, title 28, providing for 
twenty days in which to answer: State v. 
Parker, 12 Wash. 685; but a summons ın 
forcible entry and detainer must be issued 
in the manner prescribed by the prac- 
tice act at the time it is issued; the spe- 
cial act referring to the general law in 
this particular: Id.; Security Savings & 
Trust Co. v. Hackett, 27 Wash. 247; Me- 
Grew v. Lamb, 31 Wash. 485. 

An action of unlawful detainer is a spe- 
cial and summary proceeding, in which the 
power of the court to render an affirma- 
tive judgment depends upon the existence 
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West, 8 Wash. 355. 

Conelusions of law have a less appro- 
priate place in a complaint of this kind 
than anywhcre under civil pleading: Id. 

A complaint in unlawful detainer which 
alleges mere conclusions of law is not in 
compliance with the provisions of this sec- 
tion requiring plaintiff to “set forth the 
facts on which he seeks to recover”: Id. 

A complaint in unlawful detainer which 
sets out a written lease and acceptance of 
it by the lessees and entry under it is suf- 
ficient without alleging plaintiff’s title: 
Hall € P. F. Co. v. Wilbur, 4 Wash. 644; 
followed in Collins v. Hall, 5 Wash. 367; 
Clancy v. Reis, 5 Wash. 372; Columbia 
ete. Ry. Co. v. Braillard, 5 Wash. 492; 
i ae Operating Co. v. Cavanaugh, 6 Wash. 
26. 

Where it appears in the complaint that 
plaintiff, by an instrument in writing not 
wituessed or acknowledged, leased prem- 
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ises to defendant for at least one year and 
probably for a longer period, and that 
defendant went into possession; that plain- 
tiff hud the option of terminating the ten- 
ancy at the end of the year on one 
month’s notice; that such notice was given, 
but that defendant refused to vacate, the 
complaint is sufficient without the formal 
averment that the premises are withheld 
by force: Chambers v. Hoover, 3 W. T. 
107. 

The fact that defendants by answer in 
effect dispute their landlord’s title will not 
forfeit their right to notice to surrender 
the premises, nor excuse the plaintiff 
pleading and proving its service: Lowman 
v. West, 8 Wash. 355. 

In an action of unlawful detainer a find- 
ing of the court, that the defendants be- 
came the successors and assignees of the 
original lessee “previous to the facts com- 
plained of in this action,” is sufficient un- 
der an allegation in the complaint that the 
defendants “have at all times mentioned in 
this complaint after the first day of Jan- 
uary, 1893, and for a long time previous 
thereto, been entitled to and subject to all 
the right, interest, title and conditions 
arising from said lease and contract as 
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such party of the second part thereto”: 
Gaffney v. Megrath, 11 Wash. 456. 


In an action for damages for the deten- 
tion of property to which plaintiff claimed 
the right of possession under the terms of 
a lease, the complaint is sufficient when it 
gives a specific description of the property, 
showing the state and county where situ- 
ated and alleging that the building on the 
property is the one covered by the lease st 
out in the complaint, possession of which 
had been taken under such lease, although 
the lease itself gives no indication of tue 
county in which the property is located, 
other than the name of the town, of whose 
location the court would take judicial no- 
tice, and the file-mark for record of the 
lease, which shows that it had been re- 
corded in a certain county: Squires v. 
Zumwalt, 12 Wash. 241. 


See 2 Remington’s Digest, pp. 1695, 1696, 
§§ 113-116. 


As to the complaint, see further, Cham- 
bers v. Hoover, 3 W. T. 107; Stanford 
Land Co. v. Steidle, 28 Wash. 72; Quandt 
v. Smith, 28 Wash. 664; State v. Pittenger, 
37 Wash. 384; Harris v. Halverson, 23 
Wash. 779. 


(5533.) Summons, Form and Service. 


The summons must state the names of the parties to the proceeding, the 


court in which the same is brought, the nature of the action, in concise terms, 
and the relief sought, and also the return day; and must notify the defendant 
to appear and answer within the time designated or that the relief sought will 
be taken against him. The summons must be directed to the defendant, and 
in case of summons by publication, be served at least five days before the re- 
turn day designated therein. The summons must be served and returned 
in the same manner as summons in other actions is served and returned. 
Upon the return of any summons issued under this chapter, when the same 
has not for any reason been served, or has not been served in time, the plain- 
tiff may have a new summons issued the same as if no previous summons had 
been issued. [Cf. L. ’90, p. 76, § 8; L. ’91, p. 183, $ 9; 2 H. C., $ 555.] 

See notes to § 812. 

Cited in 27 Wash. 219, 


§ 819. (5534.) Writ of Restitution. 

The plaintiff, at the time of commencing an action of forcible entry or 
forcible detainer or unlawful detainer, or at any time afterwards, may apply 
to the judge of the court in which the action is pending for a writ of resti- 
tution restoring to the plaintiff the property in the complaint described, and 
the judge shall order a writ of restitution to issue. The writ shall be issued 
by the clerk of the superior court in which the action is pending, and be 
returnable in twenty days after its date; but before any writ shall issue prior 
to judgment the plaintiff shall execute to the defendant and file in court a 
bond in such a sum as the court or judge may order, with two or more sure- 
ties, to be approved by the clerk, conditioned that the plaintiff will prosecute 
his action without delay, and will pay all costs that may be adjudged to the 
defendant, and all damages which he may sustain by reason of the writ of 
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restitution having been issued, should the same be wrongfully sued out. [Cf. 
L. ’90, p. 77, § 9; L. 791, p. 183, $ 10; 2 H. C., $ 556.] 


Cited in 18 Wash. 235; 19 Wash. 337; is not unconstitutional: See State ex rel. 
49 Wash. 205. German Saving & Loan Society v. Baker, 

The provisions of this section authoriz- 19 Wash. 336; Morris v. Healy Lumber 
ing restitution of realty on giving bond Co., 33 Wash. 451. 


§ 820. (5535.*) Service of Writ—Bond. 

The sheriff shall, upon receiving the writ of restitution, forthwith serve 
a copy thereof upon the defendant, his agent or attorney, or a person in pos- 
session of the premises, and shall not execute the same for three days there- 
after, within which time the defendant, or those in possession of the premises, 
may execute to the plaintiff a bond to be filed with and approved by the 
elerk of the court in such sum as may be fixed by the judge, with two or 
more sureties to be approved by the clerk of said court, conditioned that 
they will pay to the plaintiff such sum as the plaintiff may recover for the 
use and occupation of the said premises, or any rent found due, together 
with all damages the plaintiff may sustain by reason of the defendant oc- 
cupying or keeping possession of said premises, and also all the costs of the 
action. The plaintiff, his agent or attorneys, shall have notice of the time 
and place where the court or judge thereof shall fix the amount of the de- 
fendant’s bond, and shall have notice and a reasonable opportunity to ex- 
amine into the qualification and sufficiency of the sureties upon said bond 
before said bond shall be approved by the clerk. The writ may be served 
by the sheriff, in the event he shall be unable to find the defendant, an agent 
or attorney, or a person in possession of the demised premises, by aflixine a 
copy of said writ in a conspicuous place upon the demised premises. [L. 
'05, p. 175, § 3. Cf. L. ’90, p. 77, § 10; L. ’91, p. 183, $ 11; 2 H. C., $ 551.] 


Cited in 18 Wash. 235; 44 Wash. 591; reason of a stipulation between their prin- 
45 Wash. 458. cipal and the obligee, providing that trial 

If, in order to stay a writ of restitution, be dcferred pending appeal of another ac- 
defendant gives bond with sureties, con- tion involving the same questions, and 
ditioned to pay plaintiff such sum of money should be determined by the decision ren- 
as he may recover for use and occupation dered on such appeal: Hall & P. F. Co. v. 
of the premises, and all damages plaintif Schmidt, 7 Wash. 606. See Lowman v. 
may sustain by reason thereof, and all West, 18 Wash. 233. 
costs, the surcties are not discharged by 


§ 821. (5536.*) Modification of Amount of Bond. 

The plaintiff or defendant at any time, upon two days’ notice to the ad- 
verse party, may apply to the court or any judge thereof for an order raising 
or lowering the amount of any bond in this act provided for. Either party 
may, upon like notice, apply to the court or any judge thereof for an order 
requiring additional or other surety or sureties upon any such bond. Upon 
the hearing or [of] any application made under the provisions of this section 
evidence may be given. The judge after hearing any such application shall 
make such an order as shall be just in the premises. The bondsmen may be 
required to be present at such hearing if so required in the notice thereof, and 
shall answer under oath all questions that may be asked them touching their 
qualifications as bondsmen, and in the event the bondsmen shall fail or refuse 
to appear at such hearing and so answer such questions the bond shall be 
stricken. In the event the court shall order a new or additional bond to be 
furnished by defendant. and the same shall not be given within twentv-four 
hours, the court shall order the sheriff to forthwith execute the writ. In the 
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event the defendant shall file a second or additional bond and it shall also be 
found insufficient after hearing, as above provided, the right to retain the 


premises by bond shall be lost and the sheriff shall forthwith put the plaintiff 


in possession of the premises. 
91, p. 184, $12; 2 H. C., $ 558.] 
See notes to $ 812. 
Cited in 18 Wash. 238; 25 Wash. 116. 


§ 822. 


[L. *05, p. 176, $4. Cf. L. *90, p. 78, $11; L. 


See Lowman v, West, 18 Wash. 233. 


(5537.) Judgment by Default. 


If at the time appointed in the summons the defendant do not appear and 
defend, the court must render judgment in favor of the plaintiff as prayed 


for in the complaint, 
$ 599.] 


$ 823. 


[C£. L. *90, p. 78, $13; L. '91, p. 184, $13; 2 H. C., 


(5538.) Pleading by Defendant. 


On or before the day fixed for his appearance the defendant may appear 


and answer or demur. 
$ 560. ] 


[L. ’90, p. 78, $14; L. °91, p. 184, §14; 2 H.C, 


See supra, $$ 812, 817, and notes, definition of unlawful detainer. 


See intra, $ 534, and notes, proof. 


Cited in 27 Wash. 385. : 

See 1 Remington’s Digest, p. 1260, § 7; 
2 Id., p. 1696, § 116. 

The defendant cannot in unlawful de- 
tainer set up a counterclaim for damages 
for loss of business, depreciation in value 
of furniture, and for repairs, alleged as 
the result of the landlord's acts: Ralph 
v. Lomer, 3 Wash. 401. 


An answer in unlawful detainer setting 
up a counterclaim on account of repairs 
made by defendant which it was the duty 
of the landlord to make is demurrable 
since counterclaims and offsets are not 
available in such proceedings: Phillips v. 
Port Townsend Lodge, 8 Wash. 529. 


An answer alleging that it was conceded 
by the parties that the lease was void, that 
defendants surrendered the premises to 
plaintiff, that a new agreement was made 
for occupancy at a fair and reasonable 
rental, and that defendant re-entered 
thereunder, is sufficient, against a de- 
murrer. but the frivolous, redundant and 
uncertain matter therein can only be 
reached by motions: Isaacs v. Holland. 4 
Wash, 54. But where the answer of de- 
fendant in such case fails to allege (when 
community lease void for want of wife’s 
signature) a demand for a lease executed 
by both spouses. it is insufficient: Tryon 
v. Davis, 8 Wash. 106. 

It seems that defendant cannot interpose 
an answer alleging that in drawing up a 
lease certain terms were omitted by mu- 
tual mistake, and asking a reformation of 
the lease to express the contract of the 
parties: Phillips v. Port Townsend Lodge, 
8 Wash. 529. 
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An answer alleging that defendant had 
been in quiet possession of the premises 
for more than one year preceding the fil- 
ing of complaint, but which fails to al- 
lege that defendant’s estate in the prem- 
ises had not ended, held, insullicient under 
the provisions of § 1836 of the Code of 
1881, Justice Practice Act: Bellingham Bay 
ete. Ry. Co. v. Strand, 1 Wash. 133. 

In an action for breach of covenant of a 
lease against making alterations without 
lessor’s consent, it is error to strike from 
the answer allegations that plaintiff had 
full knowledge of the alteration when 
made, and thereafter received accruing 
rentals without objection to the altern- 
tions: Pettygrove v. Rothchild, 2 Wash. 


A plea of tender for rent due by defend- 
ant is insufficient, under § 548, Code of 
1881, unless it alleges that defendant of- 
fered to pay interest on the rent in ar- 
rears, with interest and costs of action: 
Ralph v. Lomer, 3 Wash. 401. 

In unlawful detainer, when defendant 
sets up a defense that he had parted witn 
his interest in the premises. the refusal of 
the court to make a distinct finding on 
that issue is not error, when such issue 18 
determined by a finding that the defend- 
ants “are now in possession of the said 
premises”: Gaffney v. Megrath, 11 Wash. 
456. 

In an action of unlawful detainer, the 
admission, by defendant, in his answer, of 
the issuance of a United States patent to 
plaintiff's grantor, but pleading that such 
patent was null and void, is not a plea of 
confession and avoidance: Roberts v. Cen- 
ter, 26 Wash. 435. 


$$ 824, 825 ACTIONS IN PARTICULAR CASES. 


§ 824. (5539.) Trial by Jury. 

Whenever an issue of fact is presented by the pleadings it must be tried 
by a jury, unless such a Jury be waived as in other cases. The jury shall be 
formed in the same manner as other trial juries in the court in which the 
action is pending, and in all cases actions under this chapter shall take pre- 
cedence of all other civil actions. [Cf. L. ’90, p. 78, $ 15; L. ’91, p. 184, $ 15; 
2 H. C., $ 561.] 

See supra, § 316, waiver of trial by jury. 
Cited in 19 Wash. 340. 


§ 825. (5540.) Proof Required by Plaintiff. 

On the trial of any proceeding for any forcible entry or forcible detainer, 
the plaintiff shall only be required to show, in addition to a forcible entry 
complained of, that he was peaceably in the actual possession at the time of 
the forcible entry; or in addition to a forcible detainer complained of, that he 
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was entitled to the possession at the time of the forcible detainer. 


[Cf. L. ’90, 


p. 78, $16; L. 91, p. 184, $16; 2 H. C., $ 562.] 


See supra, $ 812, and notes, definition of unlawful detainer, 


See supra, $ 817, complaint and summons. 
See supra, $ 823, pleadings. 


Cited in 33 Wash. 337. 

Sce 2 Remington's Digest, p. 1696, $ 
118; 1 Id., p. 1261, $$ 9-11. 

In an action to recover rent plaintiff’s 
allegation of possession is prima facie cs- 
tablished by the introduction of the lease. 
and the burden of alleging and proving 
his want of possession at the time of its 
execution is upon defendant: Collins v. 
Hall, 5 Wash. 366. See, also, Hall & P. 
F. Co. v. Wilbur, 4 Wash. 644; Clancy v. 
Williams, 5 Wash, 492; Clancy v. Reis, 5 
Wash. 371. 

lf parties to an action for rent rely on 
an express contract, evidence as to the 
reasonable rental value of the premises is 
inadmissible: Gilmore v. The H. W. Baker 
Co., 12 Wash. 468, 473. 

Where plaintiff proved his quiet and law- 
ful possession for a long time prior to and 
up to the time of the alleged forcible en- 
try, and defendant offered no evidence of 
right to possession, and none in contraven- 
tion of plaintifl's proof, while its answer 
admitted that it was in possession of the 
premises at the commencement of the ac- 
tion, a verdict in favor of plaintiff will 
be sustained: Bellingham Bay ete. Ry. Co, 
v. Strand, 1 Wash. 133. 

If no question of title is involved, it is 
not error to exclude evidence that defend- 
ant had paid taxes on the premises in 
eontroversv for two years last past, no 
other proof of possession or right thereto 
being offered: Id. 

Evidence “that during the two vears last 
past, defendant had been in the actual, 
open and uotorious possession of large 
portions of the said tract of several huu- 
dred acres of land which originailv in- 
eluded the land in controversy“: Held, ir- 
relevant to the issue: Id.; Gore v. altice, 
33 Wash. 335. 
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Proof required on behalf of plaintiff: 
See Schreiner v. Stanton, 26 Wash. 563. 


The title to property cannot be tried in 
an action of forcible entry and detainer: 
Meyer v. Beyer, 43 Wash. 368. 

Allegation of ownership is not supported 
by the admission of deeds where deed to 
plaintiff’s grantor was in fact a mortgage: 
See McGrew v. Lamb, 31 Wash. 485. 

Weight and sufficiency of the evidence: 
See 2 Remington’s Digest, p. 1696, $ 118; 
Seattle Operating Co. v. Cavanaugh, 6 
Wash. 325; Teater v, King, 35 Wash. 158; 
Stahl Brewing and Malting Co. v. Van 
Buren, 45 Wash. 151. 

Admissibility of evidence: See 2 Rem- 
ington’s Digest. p. 1696, $ 117; Harris v. 
Halverson, 23 Wash. 779; Owens v. Stan- 
ton, 25 Wash. 112; Roberts v. Center, 26 


Wash. 435; McMillan v. Walker, 48 Wash. 


342. 

In an action of unlawful detainer 
against the assignee of a tenant, it is er- 
ror to admit proof that plaintiff made no 
claim to the premises while defendants 
were in possession prior to the expiration 
of the term: McLeunan v. Grant, 8 Wash. 
603. f 

If both parties requested the court to 
order the jury to view the premises, and 
the court, on refusing, states that he can- 
not prevent them from viewing the prem- 
ises if they so desire, to which no excep- 
tion is taken, error cannot be urged on 
the ground that two jurors viewing the 
premises of their own accord have an ad- 
vantage over the others: Gilmore v, The 
H. W. Baker Co., 12 Wash. 468. 

An instruetion that subtenants were not 
entitled to notice to quit, held harmless 
error, when the admissions of defendants 
show that a written demand for possession 
was served upon the husband at the house 
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of defendants on the premises, which they 
refused to surrender unless paid a certain 
sum for so doing, although served upon the 
husband alone, which notice was not 
signed and did not fully describe the 
premises: Shannon v. Grindstaff, 11 Wash. 
530. 

An instruction to find for plaintiff if the 
notice to quit served was such “as the law 
required, as the court has indicated to 
you,” and was not complied with, will not 
be held reversible error, if the notice was 


in fact legal: Gilmore v. The H. W. Baker. 


Co., 12 Wash. 474. 

Under the liberal provisions relating to 
the construction of pleadings, § 285, supra, 
a complaint in a particular case, held suf- 
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effect that defendant withholds the prem- 
ises by force: Chambers v. Hoover, 3 W. 
T. 107. 

Plaintiff cannot by amendment change 
the character of his action from one in 
ejectment to one of unlawful detainer: 
Roderick v. Swanson, 6 Wash. 222, 224. 

In an action for use and occupation the 
measure of damages where defendant 
holds under color of title adverse to plain- 
tiff is the fair rental value of the prem- 
ises, together with interest thereon to the 
time of trial, and it is error to admit 
evidence of the highest market value of 
the produce of a farm during the year 
for that purposes Meeker v. Gardella, 1 
Wash. 139, 


ficient without a formal averment to the 


§ 826. (5541.) Amendment of Complaint—-Continuance, 

When upon the trial of any proceeding under this chapter it appears 
from the evidence that the defendant has been guilty of either a forcible entry 
or a forcible or unlawful detainer, in respect of the premises described in the 
complaint, and other than the offense charged in the complaint, the judge 
must order that such complaint be forthwith amended to conform to such 
proofs; such amendment must be made without any imposition of terms. No 
continuance shall be permitted on account of such amendment unless the 
defendant shows to the satisfaction of the court good cause therefor. [Cf. 
L. ’90, p. 78, 817; L. ’91, p. 185, $17; 2 H. C., $ 653.) 


See infra, § 828, amendments. 


§ 827. (5542.) Verdict and Judgment. 

If upon the trial the verdict of the jury, or if the ease be tried without a 
jury the finding of the court, be in favor of the plaintiff and against the de- 
fendant, judgment shall be entered for the restitution of the premises; and 
if the proceeding be for unlawful detainer after neglect or failure to perform 
any condition or covenant of a lease or agreement under which the property 
is held, or after default in the payment of rent, the judgment shall also de- 
clare the forfeiture of the lease, agreement, or tenancy. The jury, or the 
court if the proceedings be tried without a jury, shall also assess the damages 
occasioned to the plaintiff by any forcible entry, or by any forcible or un- 
lawful detainer, alleged in the complaint and proved on the trial, and if the 
alleged unlawful detainer be after default in the payment of rent, find the 
amount of any rent due, and the judgment shall be rendered against the 
defendant guilty of the forcible entry, forcible detainer, or unlawful detainer 
for twice the amount of damages thus assessed and of the rent, if any, found 
due. When the proceeding is for an unlawful detainer after default in the 
payment of rent, and the lease or agreement under which the rent is payable 
has not by its terms expired, execution upon the judgment shall not be issued 
until the expiration of five days after the entry of the judgment, within 
which time the tenant or any subtenant, or any mortgagee of the term or 
other party interested in its continuance, may pay into court for the landlord 
the amount of the judgment and costs, and thereupon the judgment shall be 
satisfied and the tenant restored to his estate; but if payment, as herein pro- 
vided, be not made within five days, the judgment may be enforced for its 
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full amount and for the possession of the premises. In all other cases the 
judgment may be enforced immediately. If the writ of restitution shall have 
been executed prior to judgment, no further writ or execution for the prem- 


ises shall be required. [Cf. L. ’90, p. 79, § 18; 


8 564.] 


Cited in 11 Wash. 459; 19 Wash. 564; 
28 Wash. 667; 34 Wash. 609; 45 Wash. 
430. 

See 2 Remington’s Digest, p. 1696, §§ 119- 
121. 

The verdiet of a jury for defendant will 
not be disturbed where the relation of 
landlord and tenant is not clearly estab- 
lished by the evidence: Seattle Operating 
Co. v. Cavanaugh, 6 Wash. 325. 

A mere intruder, having had the use of 
property held by plaintiff under color of 
title, is liable to plaintiff for such. use, 
The fact that plaintiff’s title is defective 
is no defense: Blumberg v. McNear, 1 
W. T. 141. 

In unlawful detainer the plaintiff is not 
entitled to double damages, unless he spe- 
cifically claims the same in his complaint: 
Gaffney v. Megrath, 11 Wash. 456. If the 
prayer of the complaint in unlawful de- 
tainer is for the stipulated rent due it is 
error to give judgment for twice that sum; 
the statute authorizing such judgment is 
directory merely: Hall & P. F. Co. v. Wil- 
bur, 4 Wash. 644. 


L. ’91, p. 185, $18; 2 H. C., 


As to double damages, see, also, Hart 
v. Pratt, 19 Wash. 560; Quandt v. Smith, 
28 Wash. 664; Bond v. Chapman, 34 Wash. 
606; Hinckley v. Casey, 45 Wash. 430. 

The fact that judgment in an action 


.brought under the forcible entry and de- 


tainer act declares a forfeiture of the 
lease is harmless error, since the lessee 
could, under that act, by performance or 
the conditions of the judgment, be re- 
stored to his rights under the lease, 
whether or not a forfeiture had been ad- 
judged: Woodward v. Winehill, 14 Wash. 
394. 

Sufficiency of findings in unlawful de- 
tainer: Sce 2 Remington’s Digest, p. 1697, 
§ 121; Mitchell v. Matheson, 23 Wash. 
123; Teater v. King, 41 Wash. 134; Fow- 
ler y, Ohuick, 45 Wash. 44; Brown Nat. 
Bank v. So. Ins. Co., 22 Wash. 379. 

Damages and amount of recovery: 
See 2 Remington’s Digest, p. 1696, § 119; 
Cutler v. Co-operative Brotherhood, 31 
Wash. 680; State v. Pittenger. 37 Wash. 
384; Stevens v. Jones, 40 Wash. 484. 


§ 828. (5543.) Amendments Allowed, When. 
Amendments may be allowed by the court at any time before final judg- 


ment, upon such terms as to the court may appear just, in the same cases and 
manner and to the same extent as in civil actions. (Cf. L. ’90, p. 80, $ 20; L. 
"91, p. 186, $ 19; 2 I. C., $ 565.] 


See supra, $ 826, amendment of complaint. 


§ 829. (5544.) Practice—General Provisions Applicable. 

Except as otherwise provided in this chapter, the provisions of the laws 
of this state with reference to practice in civil actions are applicable to and 
constitute the rules of practice in the proceedings mentioned in this chapter; 
and the provisions of such laws relative to new trials and appeals, except so 
far as they are inconsistent with the provisions of this chapter, shall be held to 
apply to the proceedings mentioned in this chapter. [Cf. L. ’90, p. 80; § 21; 
L. *91, p. 186, $20; 2 H. C., § 566.] 

Cited in 27 Wash. 219. 


§ 850. (5545.) Forfeiture, Relief Against. 

The eourt may relieve a tenant against a forfeiture of a lease and restore 
him to his former estate, as in other cases provided by law, where application 
for such relief is made within thirty days after the forfeiture is declared by 
the Judgment of the court, as provided in this chapter. The application may 
be made by a tenant or subtenant, or a mortgagce of the term, or any person 
interested in the continuance of the term. It must be made upon petition, 
setting forth the facts upon which the relief is sought, and be verified by the 
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applicant. Notice of the application, with a copy of the petition, must be 
served on the plaintiff in the judgment, who may appear and contest the ap- 
plication. In no case shall the application be granted except on condition 
that full payment of rent due, or full performance of conditions of covenants 
stipulated, so far as the same is practicable, be first made. [Cf. L. *90, p. 80, 
$ 22; L. ’91, p. 186, $ 21; 2 H. C., $ 567.] 


$ 831. (5546.) Appeal—Bond. 

If either party feels aggrieved by the judgment he may appeal to the 
supreme court, as in other civil actions: Provided, that if the defendant ap- 
pealing desires a stay of proceedings pending such appeal, he shall execute 
and file a bond, with two or more sufficient sureties to be approved by the 
judge, conditioned to abide the order of the court on such appeal, and to 
pay all rents and other damages justly accruing to the plaintiff during the 
pendency of the appeal. [Cf. L. ’90, p. 80, $ 23; L. ’91, p. 187, § 22; 2 H. C., 
$ 568. ] 

Cited in 14 Wash. 53; 17 Wash. 99; 21 Wash. 582, 


§ 832. (5547.) Stay of Proceedings Pending Appeal. 

When the defendant shall appeal, and shall file a bond as provided in the 
preceding section, all further proceedings in the case shall be stayed until the 
determination of said appeal, and the same has been remanded to the superior 
court for further proceedings therein. [Cf. L. *90, p. 80, $ 24; L. ’91, p. 187, 
$ 23; 2 H. C., § 569.] 


The bond given by defendants in an by a subsequent supersedeas bond given 
action of unlawful detainer, for the pur- by defendants on appeal from a judgment 
pose of staying the execution of a pro- against ‘nem: Lowman v. West, 18 Wash. 
visional writ of restitution against them, 243. 
ig not superseded and rendered nugatory 


§ 833. (5548.) Appeal Suspends Writ of Restitution. 

If a writ of restitution has been issued previous to the taking of an appeal 
by the defendant, and said defendant shall execute and file a bond as pro- 
vided in this chapter, the clerk of the court, under the direction of the judge, 
shall forthwith give the appellant a certificate of the allowance of such ap- 
peal; and upon the service of such certificate upon the officer having such writ 
of restitution the said officer shall forthwith cease all further proceedings by 
virtue of such writ; and if such writ has been completely executed, the de- 
fendant shall be restored to the possession of the premises, and shall remain 
in possession thereof until the appeal is determined. [Cf. L. ’90, p. 81, § 25; 
L. "91, p. 187, § 24; 2 H. C., § 570.] 

By § 25 of the act of March 3, 1891, all previous acts on the subject except criminal 


statutes are repealed, but express provision is made saving vested rights and guarding 
abatement of actions commenced under previous acts. 


Cited in 21 Wash. 582. 


§ 834. (5549.) Unlawful Detainer of Certain Lands—What Constitutes. 
Any person who shall, without the permission of the owner and without 

having any color of title thereto, enter upon the lands of another, and shall 

refuse to remove therefrom after three days’ notice, shall be deemed guilty of 
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unlawful detainer and may be removed from such lands. [L. ’91, p. 212, $ 1; 


2 H. C., §571.] 


See supra, § 812, unlawful detainer defined. 
Cited in 5 Wash 790; 26 Wash. 436; 31 Wash. 487; 44 Wash. 591, 593, 48 Wash. 343. 


§ 835. (5550.) Complaint and Answer. 

The complaint in all cases under the provisions of the last section shall 
be upon oath, and then [there] shall be embodied therein or amended [ap- 
pended] thereto an abstract of the plaintiff’s title, and the defendant shall, in 
his answer, state whether he makes any claim of title to the lands described in 
the complaint, and if he makes no claim to the legal title, but does claim a 
right to the possession of such lands, he shall state upon what grounds he 
claims a right to such possession, [L. ’91, p. 212, $ 2; 2 H. C., $ 572.] 


Cited in 44 Wash. 592. 

In an action under §§ 834-836, a reply is 
unnecessary to affirmative matter in the 
answer: Fife v. Olson, 5 Wash. 789. And 
where the stipulated facts upon which the 
cause is tried admit title in plaintiff, his 
failure to reply to defendant’s allegations 
of title and color of title is immaterial: 
Id. 

A complaint alleging entrance without 


right and by force is insufficient where 
it fails to embody an abstract of plain- 
tiffs title: See McGrew v. Lamb, 31 Wash. 
485. 

In an action for unlawful detaincr. un- 
der $$ 834-836, where plaintiff's title is 
in issue. plaintiff should be nonsuited 
where his only evidence is a sheriff’s deed. 
and a certified abstract of title: Roberts 
v. Center, 26 Wash. 435. 


§ 836. (5551.) Proof Required by Plaintiff—tTrial. 

It shall not be necessary for the plaintiff, in proceedings under sections 
834-837, to allege or prove that the said lands were, at any time, actually 
occupied prior to the defendant’s entry thereupon, but it shall be sufficient to 
allege that he is the legal owner and entitled to the immediate possession 
thereof: Provided, that if the defendant shall, by his answer, deny such own- 
ership, and shall state facts showing that he has a lawful claim to the posses- 
sion thereof, the cause shall thereupon be entered for trial upon the docket 
of the court in all respects as if the action were brought under the provisions 
of chapter XLVI of the code of eighteen hundred and eighty-one [chapter I, 
of this title]. [L. *91, p. 212, §3; 2 H. C., 8 573.] 

Cited in 44 Wash. 592. 


$ 837. (5552.) Proof—Parties Defendant—Trial of Separate Issues. 

All persons in actual possession of any portion of the several subdivisions 
of any section of land, according to the government surveys thereof, may be 
made defendants in one action: Provided, that they may, in their discretion, 
make separate answers to the complaint, and if separate issues are joined 
thereupon, the same shall nevertheless be tried as one action, but the verdict, 
if tried by jury, shall find separately upon the issues so joined, and judgment 
shall be rendered according thereto. [L. '91, p. 213, §4; 2 H. C., $574.] 
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PARTITION, 
§ 838. (5557.) Who may Bring Actions for. 


When several persons hold and are in possession of real property as ten- 
ants in common, in which one or more of them have an estate of inheritance, 
or for life or years, an action may be maintained by one or more of such per- 
sons for a partition thereof, according to the respective rights of the persons 
interested therein, and for sale of such property, or a part of it, if it appear 


that a partition cannot be made without great prejudice to the owners. 


[L. 


'69, p. 133, $505; Cd. "81, $552; 2 H. C., $577.] 


See infra, $ 1579, partition of estates of decedents. 


Cited in 7 Wash. 36. 

See 2 Remington's Digest, p. 2208, $ 5 
et seq. . 

A tenant in common, under this chapter, 
against cotenant in possession under ad- 


verse claim of title may maintain a suit. 


for partition, without the institution of a 
prior action at law for the trial of title: 
Hill v. Young. 7 Wash. 33; affirmed in 
Chapman v. Allen, 11 Wash. 627, 630. 

Where it was within the contemplation 
of the joint owners of land that the lots 
would be sold within a reasonable time 
and plaintifís thereby receive reimburse- 
ment for moneys advanced, and there hav- 
ing been no sales of the lots for a long 
time, plaintiffs were entitled to partition 
thereof, and also to a lien against de- 
fenlant’s share of the land after parti- 
tion for the purpose of reimbursement of 
advances made: Griggs v. Gower, 29 Wash. 
86. 

A parol partition. consummated by pos- 
session and dominion in severalty, con- 
firmed by long-continued acquiescence and 
changes of title, will not be disturbed in 
equity: Brazce v. Schofield, 2 W. T. 209; 
affirmed in Brazee v. Schofield. 124 U. S. 
495. 

When two parties enter into a written 
agreement for the acquisition of lands, one 
of the parties furnishing the purchase 
money and taking title in his name, the 
lands to be sold and the profits to be 
equally divided, partition thereof cannot 
be maintained unless the party holding 
the legal title had so acted toward the 
other or to the property as to show his 
abandonment of the contract or a denial of 
the rights of the other party in relation 
theretse: Houghton v. Callahan, 3 Wash. 
158. 

An action for the partition of real es- 
tate cannot be maintained where it ap- 
pears that neither plaintiff nor his ances- 
tor, predecessor, or grantor was seised or 
possessed of the premises at any time 
within ten years prior to the commence- 
ment of the action: Hyde v. Britton, 41 
Wash. 277. 
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Certain facts held not to show laches, 
in bringing suit for partition: McGowan 
v. Smith, 22 Wash. 625. 

An action by a divorced wife for parti- 
tion of community property, in possession 
of the husband as a tenant in common, 
is not barred by laches, where the hus- 
band had collected rents and paid taxes 
for thirteen years, and there had becn 
no accounting and no improvements made 
since the divorce; Graves v. Graves, 48 
Wash. 664. 

A cotenant who has in good faith, under 
the belief that she was the owner of the 
entire title, placed improvements on the 
land, is entitled on partition to be allotted 
the land upon which such improvements 
were placed, if capable of such partition 
without any diminution of the proportion- 
ate shares of the other cotenants, and in 
case of sale, the value of the improvements 
in such case should be awarded out of the 
poe to the cotenant making them: 

eake v. Hayes, 13 Wash. 213. 

A tenant in common who enters upon 
the common estate which yields no profits, 
and so improves it as to make it produc- 
tive, is entitled to all the profits pro- 
duced by means of such improvements, 
and no allowance should be made against 
him for the increase in value of the lund 
occasioned by such improvements: Id. 

A tenant in common in exclusive pos- 
session cannot be rendered liable for use 
and occupation, or rents and profits, until 
oc demand therefor by his cotenant: 

A tenant in common in possession of 
property under a claim of ownership is 
entitled on partition to recover such por- 
tion of the taxes paid by her as inured 
to the benefit of the other owners: Id., 
citing McInerney v. Beck, 10 Wash. 515. 

Husband when not necessary party plain- 
tiff: Sawyer v. Vermont L. & T. Co., 41 
Wash, 524. 

Improvements placed by a husband upon 
property of which his wife was a coten- 
ant, under such circumstances that, if 
made by her, she would be entitled upon 
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partition to an allowance therefor, inure land of another to the value of the rents 

to her benefit: Leake v. Hayes, supra. and profits accruing during such occu- 
The rule in ejectment, under $ 796, pancy, does not apply to actions for parti- 

supra, limiting the recovery for improve- tion: Id. 

meuts made by one in possession of the 


$ 839. (5558.) All Known Interests must be Stated in Complaint. 

The interest of all persons in the property shall be set forth in the com- 
plaint specifically and particularly, as far as known to the plaintiff, and if 
one or more of the parties, or the share or quantity of interest of any of the 
parties be unknown to the plaintiff, or be uncertain or contingent, or the 
ownership of the inheritance depend upon an executory devise, or the re- 
mainder be a contingent remainder, so that such parties cannot be named, 


that fact shall be set forth in the complaint. [L. ’69, p. 133, $506; Cd. ’81, 


$ 553; 2 H. C., $ 578.] 


Cited in 10 Wash. 640; 11 Wash. 630. 

Where plaintiff alleges the extent of his 
interest in the property, and that of de- 
fendants as he understands it, and shows 
that the parties are tenants in common, he 
states every fact required to give the 
court jurisdiction: Kromer v. Friday, 10 
Wash. 621. 

In suit for partition by an alleged ten- 
ant in common, who has been excluded 
from possession, under an adverse claim: 
of title, his complaint is insufficient when 
he alleges the legal title in defendant and 
fails to set forth any facts tending to 


show an equitable title in himself: Chap- 
man v. Allen, 11 Wash. 627. 

If an action is for the sole purpose of 
procuring a partition, relief will not be 


‘granted on the mere ground that plaintiff 


is entitled to a conveyance, but he must 
first establish his right to such convey- 
ance: Id. 

Persons against whom action may be 
brought: See 2 Remington’s Digest, p. 
2209, § 10; Legg v. Legg, 34 Wash. 132; 
Sawyer v. Vermont L. & T. Co., 41 Wash. 
524, 


§ 840. (5559.) Lien Creditors may be Made Parties—Liens Adjusted. 
The plaintiff may, at his option, make creditors having a lien upon the 


property, or any portion thereof, other than by a judgment or decree, de- 
fendants in the suit. When the lien is upon an undivided interest or estate 
of any of the parties, such lien, if a partition be made, is thenceforth a lien 
only on the share assigned to such party; but such share shall be first charged 
with its just proportion of the costs of the partition, in preference to such 
hen. [L. ’69, p. 133, § 507; Cd. ’81, $ 554; 2 H. C., $ 579.] 


Cited in 4 Wash. 374. tary act of the cotenant, the mortgage 


When a mortgage has been given upon 
the mortgagor's undivided interest in cer- 
tain lands, upon the subsequent partition 


lien attaches to the share set off to the 
mortgagor in lieu of his undivided inter- 
est: Port v. Parfit, 4 Wash. 369. 


thereof, either by decree or by the volun- 


§ 841. (5560.) Notice. 

The notice shall be directed by name to all the tenants in common who 
are known, and in the same manner to all lien creditors who are made parties 
to the suit, and generally to all persons unknown having or claiming an in- 
terest or estate in the property. [L. ’69, p. 133, § 508; Cd. ’81, $555; 2 H. 
C., $581.] 


S 842. (5561.) Service by Publication. 

If a party having a share or interest in or lien upon the property be un- 
known, or either of the known parties reside out of the state, or cannot be 
found therein, and such fact be made to appear by affidavit, the notice may be 
served by publication, as in ordinary cases. When service is made by publica- 
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tion, the notice must contain a brief description of the property which is the 
subject of the suit. [L. ’69, p. 134, $509; Cd. ’81, $556; 2 H. C., $ 580.] 
See supra, $$ 228, 233, service by publication generally. 


S 843. (5562.) Answer, Contents of. 

- The defendant shall set forth in his answer the nature and extent of his 
interest in the property, and if he be a lien creditor, how such lien was created, 
the amount of the debt secured thereby and remaining due, and whether such 
debt is secured in any other way, and if so, the nature of such other security. 


[L. ’69, p. 134, $510; Cd. 81, $557; 2 H. C., $ 582.] 


Cited in 13 Wash. 218. 


A defendant in partition may set off 
moneys paid out at plaintiff’s request in 
defending the title to the land: Blackwell 
v. McLean. 9 Wash. 301. 


And may also set off improvements made 
by him on the land, provided his claim is 
confined to their value as a part of the 
land, regardless of their cost: Id, 


§ 844. (5563.) Issues to be Tried. 


The refusal of the court to permit de- 
fendant in partition to withdraw an an- 
swer setting up the entire title in herself 
and file an amended answer setting up a 
tenancy in common with others is not 
erroneous, since partition must of neccs- 
sity be made under the statute according 
to the interest of the respective owners 
of the land sought to be divided: Leake 
v. Hayes, 13 Wash. 213. 


The rights of the several parties, plaintiffs as well as defendants, may be 


put in issue, tried, and determined in such suit, and where a defendant fails 
to answer, or where a sale of the property is necessary, the title shall be as- 
certained by proof, to the satisfaction of the court, before the decree for par- 


tition or sale is given. 


Cited in 4 Wash. 555; 7 Wash. 37; 10 
Wash. 639, 647. 

Were title is put in issue in an action 
for partition, the same may be tried in 
such suit, and the calling of a jury to try 
it is within the discretion of the court 
as in other equity causes: State v. Lichten- 


[L. ’69, p. 134, $511; Cd. ’81, $558; 2 H. C., $ 583.] 


Partition proceedings may be used as a 
form of action to try title to land, and the 
determination of that fact, by the court, 
is conclusive upon all the parties thereto: 
Kromer v. Friday, 10 Wash. 621; Hill v. 
Young, 7 Wash. 33. 


berg, 4 Wash. 553. 


§ 845. (5564.) Order of Sale—Partial Partition. 

If it be alleged in the complaint and established by evidence, or if it 
appear by the evidence without such allegation in the complaint, to the satis- 
faction of the court, that the property, or any part of it, is so situated that 
partition cannot be made without great prejudice to the owners, the court 
may order a sale thereof, and for that purpose may appoint one or more 
referees. Otherwise, upon the requisite proofs being made, it shall decree a 
partition according to the respective rights of the parties as ascertained by 
the court, and appoint three referees therefor, and shall designate the portion 
to remain undivided for the owners whose interest remain unknown or are 
not ascertained. [L. ’69, p. 134, $512; Cd. ’81, $559; 2 II. C., § 5S+.] 


Cited in 7 Wash. 37, 39; 9 Wash. 304. 

If it appears from the evidence that par- 
tition of lands cannot be made without 
great prejudice to the owners, a sale may 
be ordered under this section, though the 
necessity therefor has not been alleged in 
the complaint: Hill v. Young, 7 Wash. 
33. 


§ 846. 


A decree in partition is not erroneous be- 
cause it designates the person appointed 
to take charge of the land and sell the 
same as a “trustee” instead of “referee,” 
as required in this section: Blackwell v. 
McLean, 9 Wash. 30L 


(5565.) Partition, How Made—Referees. 


In making the partition, the referees shall divide the property, and allot 
the several portions thereof to the respective parties, quality aud quantity 
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relatively considered, according to the respective rights of the parties as 
determined by the court, designating the several portions by proper land- 
marks, and may employ a surveyor, with the necessary assistants, to aid them 
therein. The referees shall make a report of their proceedings, specifying 
therein the manner of executing their trust, describing the property divided 
and the shares allotted to each party, with a particular description of each 
share. [L. ’69, p. 134, $513; Cd. ’81, $560; 2 H. C., $ 585.] 


§ 847. (5566.) Report of Referees—Confirmation—Decree. 

The court may confirm or set aside the report in whole or in part, and if 
necessary, appoint new referees. Upon the report being confirmed, a decree 
shall be entered that such partition be effectual forever, which decree shall be 
binding and conclusive,— 

1. On all parties nanied therein, and their legal representatives, who have 
at the time any interest in the property divided, or any part thereof, as own- 
ers in fee, or as tenants for life or for years, or as entitled to the reversion, 
remainder, or inheritance of such property, or any part thereof, after the 
termination of a particular estate therein, or who by any contingency may be 
entitled to a beneficial interest in the property, or who have an interest in any 
undivided share thereof, as tenants for years or for life; 

2. On all persons interested in the property, to whom notice shall have been 
given by publication; 

3. On all other persons claiming from or through such parties or persons, 
or either of them. [L. ’69, p. 135, $ 514; Cd. ’81, § 561; 2 II. C., $ 586.] 


Error in failing to vacate a decree of closures and there was nothing to au- 
partition is not prejudicial, where the in- thorize the vacation of the foreclosures: 
terests of all the parties were, subsequent Wilson y. Hubbard, 39 Wash. 671, 
to the partition, sold under mortgage fore- 


§ 848. (5567.) Decree, Rights Affected by. 

Such decree and partition shall not affect any tenants for years or for life 
of the whole of the property which is the subject of partition, nor shall such 
decree and partition preclude any persons, except such as are specified in the 
last section, from claiming title to the property in question, or from contro- 
verting the title of the parties between whom the partition shall have been 
made. [L. ’69, p. 135, §515; Cd. ’81, § 562; 2 H. C., § 587.] 


§ 849. (5568.) Expenses Taxed as Costs. 

The expenses of the referees, including those of a survevor and his as- 
sistants, when employed, shall be ascertained and allowed by the court, and 
the amount thereof, together with the fees allowed by law to the referees, 
shall be paid by the plaintiff, and may be allowed as costs. [L. ’69, p. 135, 
$ 516; Cd. ’81, $563; 2 H. C., $ 588.] 


§ 850. (5569.) Decree of Sale on Referee’s Report. 

If the referees report to the court that the property of which partition 
shall have been decreed, or any separate portion thereof, is so situated that a 
partition thereof cannot be made without great prejudice to the owners, and 
the court is satisfied that such report is correct, it may thereupon, by an order, 
direct the referees to sell the property, or separate portion thereof. [L. ’69, 
p. 135, $517; Cd. ’81, § 564; 2 H. C., $ 589.] 
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§ 851. (5570.) Estate for Life, How Set Off. 

When a part of the property only is ordered to be sold, if there be an 
estate for life or years in an undivided share of the property, the whole of 
such estate may be set off in any part of the property not ordered sold. [L. 
'69, p. 136, $ 518; Cd. ’81, § 565; 2 H. C., § 590.] 


§ 852. (5571.) Lien Creditors not Parties, How Brought in. 

Before making an order of sale, if lien creditors, other than those by 
judgment or decree, have not been made parties, the court, on motion of either 
party, shall order the plaintiff to file a supplemental complaint, making such 
creditors defendants. [L. ’69, p. 136, $ 519; Cd. *81, $ 566; 2 H. C., $ 591.] 


§ 853. (5572.) Unsatisfied Liens—Reference. 

If an order of sale be made before the distribution of the proceeds 
thereof, the plaintiff shall produce to the court the certificate of the auditor of 
the county [and county clerk] where the property is situated, showing the 
liens remaining unsatisfied, if any, by judgment or decree upon the property, 
or any portion thereof, and unless he do so, the court shall order a reference 
to ascertain them. [L. ’69, p. 136, § 520; Cd. ’81, $567; 2 H. C., $ 592.] 

See supra, § 444, judgment liens. 


§ 854. (5573.) Ascertainment of Liens and Their Priority. 

If it appear by such certificate, or reference in case the certificate is not 
produced, that any such liens exist, the court shall appoint a referee to ascer- 
tain what amount remains due thereon or secured thereby respectively, and 
the order of priority in which they are entitled to be paid out of the prop- 
erty. [L. ’69, p. 136, § 521; Cd. ’81, §568; 2 H. C., § 593.] 


§ 855. (5574.) Notice to Lienholders. 

The plaintiff must cause a notice to be served at least twenty days before 
the time for appearance on each person having such lien by judgment or de- 
cree, to appear before the referee at a specified time and place, to make proof, 
by his own affidavit or otherwise, of the true amount due or to become due, 
eontingently or absolutely, on his judgment or decree. [L. ’69, p. 136, $522; 
Cd. ’81, $569; 2 H. C., $ 594.] 


$ 856. (5575.) Proceedings of Referee on Ascertaining Liens. 

The referee shall receive the evidence, and report the names of the eredi- 
tors whose liens are established, the amounts due thereon, or secured thereby, 
and their priority respectively, and whether contingent or absolute. He shall 
attach to his report the proof of service of the notices and the evidence before 
him. [L. *69, p. 136, $523; Cd. ’81, $570; 2 IL. C., $ 595.] 


§ 857. (5576.) Report of Referee. 

The report of the referee may be excepted to by either party to the suit, 
or to the proceedings before the referee, in like manner and with like effect as 
in ordinary cases. If a lien creditor be absent from the state, or his residence 
therein be unknown, and that fact appear by affidavit, the court, or judge 
thereof, may by order direct that service of the notice may be made upon his 
agent or attorney of record, or by publication thereof, for such time and in 
such manner as the order may prescribe. [L. ’69, p. 137, $524; Cd. ’81, 
$571; 2 H. C., § 596.] 
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§ 858. (5577.) Confirmation of Report. 

If the report of the referee be confirmed, the order of confirmation is 
binding and conclusive upon all parties to the suit, and upon the lien creditors 
who have been duly served with the notice to appear before the referee, as 
provided in section 855. [L. ’69, p. 137, $525; Cd. ’81, $572; 2 H. C., § 297.] 

See supra, § 591, confirmation in general. 


A sale by virtue of partition proceed- sale is given before the signing of the 
ings brought by the purchaser of the decree is merely an irregularity, when the 
wife’s community interest is not subject finding of the court had been made in 
to the deceased husband’s will providing fact prior to the publication, and, if un- 
for the retention of the land until his chil- appealed from, would not affect the juris- 
dren arrive at their majority: Kromer v. diction of the court to order and confirm 
Friday, 10 Wash. 621. the sale: Id. 

The fact that publication of notice of 


§ 859. (5578.) Distribution of Proceeds of Sale. 
The proceeds of the sale of the encumbered property shall be distributed 

by the decree of the court, as follows :— 

1. To pay its just proportion of the general costs of the suit; 

2. To pay the costs of the reference; 

3. To satisfy the several liens in their order of priority, by payment of the 
sums due and to become due, according to the decree; 

4. The residue among the owners of the property sold, according to their 
respective shares. [L. ’69, p. 137, § 526; Cd. ’81, $573; 2 H. C., $ 598.] 


§ 860. (5579.) Other Securities to be First Exhausted. 

Whenever any party to the suit, who holds a lien upon the property, or 
any part thereof, has other securities for the payment of the amount of such 
lien, the court may, in its discretion, order such sureties to be exhausted be- 
fore a distribution of the proceeds of sale, or may order a Just deduction to be 
made from the amount of the hen on the property on account thereof. [L. 
69, p. 137, $527; Cd. ’81, $574; 2 H. C., § 599.] 


§ 861. (5580.) Proceedings to Ascertain and Adjust Liens do not Delay 
Sale. 

The proceedings to ascertain the amount of the liens, and to determine 
their priority, as above provided, or those hereinafter authorized to determine 
the richt of parties to funds paid into court, shall not delay the sale, nor affect 
any other party whose rights are not involved in such proceedings. [L. ’69, 
p. 137, $528; Cd. ’81, $575; 2 H. C., $ 600.] 


§ 862. (5581.) Proceeds of Sale, Disposition of. 

The proceeds of sale, and the securities taken by the referees, or any part 
thereof, shall be distributed by them to the persons entitled thereto, when- 
ever the court so directs. But if no such direction be given, all such proceeds 
and securities shall be paid into court, or deposited as directed by the court. 
[L. ’69, p. 138, $529; Cd. ’81, $576; 2 H. C., $ 601.] 


§ 863. (5582.) Continuance of Action to Determine Rights of Parties. 
When the proceeds of sale of any shares or parcel belonging to persons 

who are parties to the suit, and who are known, are paid into court, the suit 

may be continued, as between such parties, for the determination of their re- 
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spective claims thereto, which shall be ascertained and adjudged by the court. 
Further testimony may be taken in court, or by a referee, at the discretion of 
the court, and the court may, ff necessary, require such parties to present the 
facts or law in controversy by pleadings, as in an original suit. [L. ’69, p. 
138, $530; Cd. ’81, $577; 2 H. C., $ 602.] 


§ 864. (5583.) Sales by Referees may be Made by Auction. 

All sales of real property made by the referees shall be made by publie 
auction, to the highest bidder, in the manner required for the sale of real 
property on execution. The notice shall state the terms of sale, and if the 
property, or any part of it, is to be sold subject to a prior estate, charge, or 


lien, that shall be stated in the notice, 
2 H. C., $ 603.] 


Cited in 9 Wash. 304; 52 Wash. 58. 

Under this section a decree authorizing 
the sale to be made at public or private 
sale is irregular: Blackwell v. McLean, 9 


[L. *69, p. 138, $531; Cd. '81, $578; 


But the decree is not erroneous be- 
causa it designates the person, ap- 
pointed to take charge of the lands and 
sell the same, as a “trustee” instead of 


Wash. 301. 


§ 865. (5584.) Terms of Sale may. be Directed by Court. 

The court shall, in the order of sale, direct the terms of credit which may 
be allowed for the purchase money of any portion of the premises, of which 
it may direct a sale on credit; and for that portion of which the purchase 
money is required by the provisions hereinafter contained, to be invested for 
the benefit of unknown owners, infants, or parties out of the state. [L. ’69, 
p. 138, § 532; Cd. ’81, $579; 2 H. C., $ 604.] 


§ 866. (5585.) Securities to be Taken by Referee. 

The referees may take separate mortgages and other securities for the 
whole or convenient portions of the purchase money of such parts of the prop- 
erty as are directed by the court to be sold on credit, in the name of the clerk 
of the court and his successors in office; and for the shares of any known 
owner of full age, in the name of such owner. [L. *69, p. 133, $533; Cd. ’81, 
$ 580; 2 H. C., $ 605.] 


§ 867. (5586.) When Estate of Tenant for Life or for Years may be Sold. 

When the estate of any tenant for life or years in any undivided part of 
the property in question shall have been admitted by the parties or ascertained 
by the court to be existing at the time of the order of sale, and the person en- 
titled to such estate shall have been made a party to the suit, such estate may 
be first set off out of any part of the property, and a sale made of such parcel, 
subject to the prior unsold estate of such tenant therein; but if, in the judg- 
ment of the court, a due regard to the interest of all the parties require that 
such estate be also sold, the sale may be so ordered. [L. *69, p. 138, $534; 
Cd. ’81, $581; 2 H. C., $ 606.] 


$ 868. (5587.) Tenant for Life or Years Entitled to Gross Sum. 

Any person entitled to an estate for life or years in any undivided part 
of the property, whose estate shall have been sold, shall be entitled to receive 
such sum in gross as may be deemed a reasonable satisfaction for such estate, 
and which the person so entitled shall consent to accept instead thereof. by 
an instrument duly acknowledged and filed with the clerk. [L. ’69, p. 139, 
$ 535; Cd. ’81, $552; 2 H. C., $ 607.] 
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$ 869. (5588.) Court to Determine Sum, if Consent not Given. 

If such consent be not given, as provided in the last section, before the 
report of sale, the court shall ascertain and determine what proportion of the 
proceeds of the sale, after deducting expenses, will be a just and reasonable 
sum to be invested for the benefit of the person entitled to such estate for life 
or years, and shall order the same to be deposited in court for that purpose. 
[L. *69, p. 139, $ 536; Cd. ’81, $ 583; 2 H. C., $ 608.] 


$ 870. (5589.) Protection of Unknown Tenant. 

If the persons entitled to such estate for life or years be unknown, the 
court shall provide for the protection of their rights in the same manner, as 
far as may be, as if they were known and had appeared. [L. ’69, p. 139, 
$ 538; Cd. ’81, $584; 2 H. C., $ 609.] 


§ 871. (5590.) Inchoate and Contingent Interests. 

In all cases of sales in partition, when it appears that any person has a 
vested or contingent future right or estate therein, the court shall ascertain 
and settle the proportionate value of such contingent or vested right or estate, 
‘and shall direct such proportion of the. proceeds of sale to be invested, se- 
cured, or paid over in such manner as to protect the rights and interests of 
the parties. [L. ’69, p. 140, $539; Cd. ’81, § 585; 2 H. C., $ 610.) 


§ 872. (5591.) Terms of Sale must be Made Known. 

In all cases of sales of property, the terms shall be made known at the 
time, and if the premises consist of distinct farms or lots, they shall be sold 
separately, or otherwise, if the court so directs. [L. ’69, p. 140, § 540; Cd. 
"$1, $586; 2 H. C., $ 611.] 


§ 873. (5592.) Referees or Guardians not to be Interested in Purchase. 

Neither of the referees, nor any person for the benefit of either of them, 
shall be interested in any purchase, nor shall the guardian of an infant be an 
interested party in the purchase of any real property being the subject of the 
suit, except for the benefit of the infant. All sales contrary to the provisions 
of this section shall be void. [L. *69, p. 140, § 541; Cd. *81, $587; 2 H. C., 
§ 612.] 


$ 874. (5593.) Report of Sale—Contents of. 

After completing the sale, the referees shall report the same to the court, 
with a description of the different parcels of land sold to each purchaser, the 
name of the purchaser, the price paid or secured, the terms and conditions of 
the sale, and the securities, ıf any, taken, The report shall be filed with the 
clerk. [L. ’69, p. 140, § 542; Cd. 81, $ 583; 2 II. C., $ 613.] 


8 875. (5594.) Exceptions to Report—Confirmation—Conveyance. 

The report of sale may be excepted to in writing by any party entitled 
to ashare of the proceeds. If the sale be confirmed, the order of confirmation 
shall direct the referees to execute conveyances and take securities pursuant 
to such sale. [L. ’69, p. 140, $ 543; Cd. ’81, $589; 2 II. C., $ 614.] 


The fact that publication of the notice the publication, and, if unappealed from, 
of sale is given before signing of the de- would not affect the jurisdiction of the 
eree therefor, in partition proceedings, is court to order and confirm the sale: 
merely an irregularity, when the finding of Kromer v. Friday, 10 Wash, 621, 
the court had in fact becn made prior to 
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§ 876. (5595.) Receipt of Proceeds. 

When a party entitled to a share of the property, or an encumbrancer 
entitled to have his lien paid out of the sale, becomes a purchaser, the ref- 
erees may take his receipt for so much of the proceeds of the sale as belong 
to him. [L. ’69, p. 140, $ 544; Cd. ’81, $590; 2 H. C., $ 615.] 


$ 877. (5596.) Investment of Proceeds of Unknown Owner. 

When there are proceeds of sale belonging to an unknown owner, or to 
a person without the state who has no legal representative within it, or when 
there are proceeds arising from the sale of an estate subject to the prior es- 
tate of a tenant for life or years, which are paid into the court or otherwise 
deposited by order of the court, the same shall be invested in securities on 
interest for the benefit of the persons entitled thereto. [L. ’69, p. 140, $ 545; 
Cd. ’81, $591; 2 H. C., $ 616.] 


$ 878. (5597.) Investment in Name of Clerk. 

When the security for the proceeds of sale is taken, or when an invest- 
ment of any such proceeds is made, it shall be done, except as herein other- 
wise provided, in the name of the clerk of the court and his successors in 
office, who shall hold the same for the use and benefit of the parties inter- 
ested, subject to the order of the court. [L. ’69, p. 141, $546; Cd. *81, $ 592; 
2 H. C., $ 617.] 


§ 879. (5598.) Securities to be Taken in Name of Parties, When. 

When security is taken by the referees on a sale, and the parties inter- 
ested in such security by an instrument in writing under their hands, de- 
livered to the referees, agree upon the share and proportions to which they 
are respectively entitled, or when shares and proportions have been previously 
adjudged by the court, such securities shall be taken in the names of and 
payable to the parties respectively entitled thereto, and shall be delivered to 
such parties upon their receipt therefor. Such agreement and receipt shall be 
returned and filed with the clerk. [L. ’69, p. 141, § 547; Cd. ’81, § 593; 2 
H. C., $ 618.] 


$ 880. (5599.) Duties of Clerk Making Investments. 

The clerk in whose name a security is taken, or by whom an investment 
is made, and his successors in office, shall receive the interest and principal 
as it becomes due, and apply and invest the same as the court may direct, and 
shall file in his office all securities taken, and keep an account in a book pro- 
vided and kept for that purpose in the clerk’s office, free for inspection by 
all persons, of investments and moneys received by him thereon, and the dis- 
position thereof. [L. ’69, p. 141, $548; Cd. ’81, § 594; 2 H. C., $ 619.] 


§ 881. (5600.) Unequal Partition—Compensation Adjudged. 

When it appears that partition cannot be made equal between the par- 
ties according to their respective rights, without prejudice to the rights 
and interests of some of them, the court may adjudge compensation to be 
made by one party to another on account of the inequality of partition; but 
such compensation shall not be required to be made to others by owners un- 
known, nor by infants, unless in case of an infant it appear that he has per- 
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sonal property sufficient for that purpose, and that his interest will be pro- 
moted thereby. [L. ’69, p. 141, $549; Cd. ’81, $595; 2 H. C., $ 620.] 


$ 882. (5601.) Share of Infant may be Paid to Guardian. 

When the share of an infant is sold, the proceeds of the sale may be paid 
by the referees making the sale, to his general guardian, or the special guard- 
ian appointed for him in the suit, upon giving the security required by law, 
or directed by order of the court. [L. ’69, p. 142, $550; Cd. ’81, $596; 2 
H. C., $ 621.] 


§ 883. (5602.) Guardian of Insane, etc., may Receive. 

The guardian who may be entitled to the custody and management of 
the estate of an insane person, or other person adjudged incapable of con- 
ducting his own affairs, whose interest in real property shall have been sold, 
may receive in behalf of such person his share of the proceeds of such real 
property from the referees, on executing a bond, with sufficient sureties, ap- 
proved by the judge of the court, conditioned that he faithfully discharge 
the trust reposed in him, and will render a true and just account to the per- 
son entitled, or to his legal representative. [L. ’69, p. 142, $551; Cd. ’81, 
$ 597; 2 H. C., $ 622.] 


$ 884. (5603.) Guardian may Consent to Partition. 

The general guardian of an infant, and the guardian entitled to the 
custody and management of the estate of an insane person, or other person 
adjudged incapable of conducting his own affairs, who is interested in real 
estate held in common or in any other manner, so as to authorize his being 
made a party to an action for the partition thereof, may consent to a parti- 
tion without suit, and agree upon the share to be set off to such infant or 
other person entitled, and may execute a release in his behalf to the owners of 
the shares or parts to which they may respectively be entitled, and upon an 
order of the court. [L. ’69, p. 142, $552; Cd. ’81, $598; 2 H. C., $ 623.] 


The statute expressly provides that par- 
tition may be maintained against infant 
cotenants, the provision being broad 
enough to reach all interests and parties 
and expressly make confirmation conclu- 
sive against all parties to the suit: Kro- 
mer v. Friday, 10 Wash. 621, 641. 

A guardian may consent to a partition 
without suit under the supervision of the 
court: Kromer v. Friday, supra, 641. 

In the absence of fraud or collusion, 


§ 885. 


minors properly represented are bound as 
fully as if they had been adults and per- 
sonally cited: Kromer v. Friday, supra, 
641. 

Guardians of infant heirs may, when act- 
ing in good faith, admit in their pleading 
that certain land sought to be partitioned 
is the community property of the parents 
of their wards, although the admission may 
be prejudicial to formerly asserted claims: 
Id. 621. 


(5604.) Costs, How Apportioned. 


The costs of partition, including fees of referees and other disbursements, 
shall be paid by the parties respectively entitled to share in the lands divided, 
in proportion to their respective interests therein, and may be included and 
specified in the decree. In that case there shall be a lien on the several shares, 
and the decree may be enforced by execution against the parties separately. 
When, however, a litigation arises between some of the parties only, the court 
may require the expense of such litigation to be paid by the parties thereto, 


or any of them. 


Cited in 34 Wash. 138. 
Only statutory attorney's fees can be 


[L. ’69, p. 142, $ 553; Cd. ’S1, $ 599; 2 H. C., $ 624.] 


taxed as part of the costs: Legg v. Legg, 
34 Wash. 122, 
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CHAPTER IV. 
ACTIONS AGAINST THE STATE, 
8 886. (5608.) Manner of Collecting Claims Against the State—Bond. 


Any person or corporation having any claim against the state of Washing- 
ton shall have the right to begin an action against the state in the superior 
court of Thurston county. Such action shall be begun against the state of 
Washington by filing a complaint in such superior court, setting forth the 
nature of such claim, and containing a direction to the defendant to appear 
within twenty days after service of the complaint exclusive of the day of 
service, and defend the action, and a notice that in case of failure so to do, 
judgment will be rendered against the state according to the prayer of the 
complaint. The plaintiff in such action shall, at the time of filing his ccm- 
plaint, file a bond or undertaking with two or more sureties to be approved 
by the clerk of the court to the effect that such party will indemnify the state 
against all costs that may accrue in such action, and will pay to the clerk of 
said court all costs in case the plaintiff shall fail to prosecute his action or tu 
obtain a Judgment against the state. [L. ’95, p. 188, § 1.] 


Cited in 18 Wash. 74; 27 Wash. 291; 28 
Wash. 502. l 

See 2 Remington’s Digest, p. 2606, $$ 33- 
36. 
The word “claim” construed to mean 
“cause of action”: See Northwestern & 
Pac. Hypotheek Bank v. State, 18 Wash. 
73. 


A statute permitting suits to be brought 
against a state does not of itself subject 
the state to a liability that did not ex- 


ist before, but is merely a waiver of the 
state’s immunity from suit: Billings v. 
State, 27 Wash. 288. 

The state auditor cannot plead an off- 
set in favor of the state against a county, 
when mandamused at the suit of tne 
county to issue warrants for the amount 
duly apportioned by the state superin- 
tendent to the county as its share of pub- 
lic schoo] funds: State ex rel. Tanner v. 
Cheetham, 23 Wash. 666. 


§ 887. (5609.) Service, How Made. 

Service of the complaint shall be made by the sheriff of the county in 
which such action is brought, or by any of his deputies, by delivering an at- 
tested copy thereof to the attorney general, or by leaving such copy in his 
office, and by delivering another like copy to the secretary of state, or by 
leaving such copy in his office. [L. ’95, p. 188, $ 2.] 

Cited in 18 Wash. 74. 


$ 888. (5610.) Attorney General Counsel for State—Procedure. 

The attorney general or his assistant shall appear and act as counsel for 
the state. The action shall proceed in all respects as other actions. Appeals 
may be taken to the supreme court of the state as ın other actions or proceed- 
ings, but in case an appeal shall be taken on behalf of the state, no bond shall 
be required of the appellant. [L. ’95, p. 188, $ 3.] 

Cited in 18 Wash. 75; 28 Wash. 502; 42 Wash. 655. 


§ 889. (5611.) Judgment, How Satisfied. 
No execution shall issue against the state on any judgment, but whenever 
a final judgment against the state shall have been obtained in any such action, 
the clerk shall make and furnish to the auditor of state a duly certified tran- 
script of such judgment; and the auditor of state shall thereupon audit the 
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amount of damages and costs therein awarded, and the same shall be paid 
out of the state treasury. [L. ’95, p. 188, § 4.] 


See supra, § 454, satisfaction of judgments in general, 


§ 890. (5612.) Limitations. 

All provisions of law relating to the limitations of personal actions shall 
apply to claims against the state, but the computation of time thereunder 
shall not begin until this chapter shall have become a law. [L. ’95, p. 189, 
$ 5.] 

See supra, $$ 155-178, limitations of actions. 
Cited in 18 Wash. 75, 


CHAPTER V. 
EMINENT DOMAIN. 


§ 891. (5616.) Appropriation of Property by the State, Requisites of Pe- 
tition. 

Whenever the legislature of this state shall deem it necessary for the 
public uses of the state to acquire or appropriate land, real estate, premises, or 
other property, and shall by act set forth and describe such land, real estate, 
premises, or other property, it shall be the duty of the attorney general to 
present to the superior court of the county in which said land, real estate, 
premises, or other property so sought to be acquired or appropriated shall be 
situated, a petition in which the land, real estate, premises, or other property, 
sought to be appropriated shall be described with reasonable certainty, and 
setting forth the name of each and every owner, encumbrancer, or other per- 
son or party interested in the same, or any part thereof, so far as the same 
can be ascertained from the public records, the object for which the land is 
soucht to be appropriated, and praying that a jury be impaneled to ascertain 
and determine the compensation to be made in money to such owner or own- 
ers, respectively, and to all tenants, encumbrancers, and others interested, for 
taking such lands, real estate, premises, or other property, or in case a jury 
be waived, as in other civil cases in courts of record, in the manner prescribed 
by law, then that the compensation to be made as aforesaid be ascertained 
and determined by the court or Judge thereof. [L. *91, p. 138, $ 1; 2 H. C., 
$ 638. ] ' 

See Const., Art. I, § 16. 


Cited in 4 Wash. 67; 28 Wash. 501; 38 
Wash. 687. 

The right to prepayment guaranteed by 
the constitution, for land appropriated for 
publie use, is a personal privilege which 
the owner may waive: Lewis v. Seattle, 5 
Wash. 741; but it was held that in exer- 
eising the right of eminent domain pay- 
ment must be made in advance in all 
cases: Brown v. Seattle, 5 Wash. 30. 

The word “damaged,” in the provision 
of the constitution that no private prop- 
erty shall be taken or damaged, etc., does 
not mean the same thing as “taken”: 
Brown v. Seattle, supra, 40. 

But was not intended to give a right 
of action for injurics damnum absque in- 
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juria: Smith v. St. Paul etc. R. Co., 39 
Wash. 300. 

Construction of slopes on abutting prop- 
erty to grade of street is not a taking, but 
a damaging only: See Compton v. Seat- 
tle, 33 Wash. 514. 

The exercise of the power of eminent 
domain requires not only legislative ac- 
tion conferring the power but the method 
by which it is to be exercised must be 
prescribed: Tacoma v. State, 4 Wash. 64, 
66; Long v. Billings, 7 Wash. 269, 

The building by the state or its gran- 
tees of wharves upon shores of navigable 
waters is neither a taking nor damaging of 
private property for public use: Eisen- 
baca v. Hatfield, 2 Wash. 236; West Coast 
Imp. Co. v. Winsor, 8 Wash. 492, 493, 
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$ 892. (5617.) Notice—Contents of —Service. 

A notice stating briefly the objects of the petition, and containing a de- 
scription of the land, real estate, premises, or property sought to be acquired 
and appropriated, and stating the time and place when and where the same 
will be presented to the court or the judge thereof, shall be served on each 
and every person named therein as owner, encumbrancer, tenant, or otherwise 
interested therein at least ten days previous % the time designated in such 
notice for the presentation of such petition. Such service shall be made by 
delivering a copy of such notice to each of the persons or parties so named 
therein, if a resident of the state; or in case of the absence of such person or 
party from his or her usual place of abode, by leaving a copy of such notice at 
his or her usual place of abode; or in case of a foreign corporation, at its 
principal place of business in this state, with some person of more than sixteen 
vears of age. In case of domestic corporations, such service shall be made 
upon the president, secretary, or other director or trustee of such corporation. 
In case of minors, on their guardians, or in case no guardian shall have been 
appointed, then on the person who has the care and custody of such minor; 
in case of idiots, lunatics, or distracted persons, on their guardians, or in case 
no guardian shall have been appointed, then on the person in whose care or 
charge they are found. In case the land, real estate, premises, or other prop- 
erty sought to be appropriated is school or county land, the notice shall be 
served on the auditor of the county in which the land, real estate, premises, 
or other property sought to be acquired and appropriated is situated. In all 
cases where the owner or person claiming an interest in such real estate or 
other property is a nonresident of this state, or where the residence of such 
owner or person is unknown, and an affidavit of the attorney general shall be 
filed that such owner or person is a nonresident of this state, or that after 
diligent inquiry his residence is unknown or cannot be ascertained, service 
may be made by publication thereof in any newspaper published in the county 
where such lands are situated, once a week for two successive weeks; and in 
case no newspaper is published in said county, then such publication may be 
had in a newspaper published in the county nearest the county in which lies 
the land sought to be acquired and appropriated. And such publication shall 
be deemed service upon each of such nonresident person or persons whose resi- 
dence is unknown. Such notice shall be signed by the attorney general of 
the state of Washington. Such notice may be served by any competent per- 
son over twenty-one years of age. Due proof of the service of such notice 
by affidavit of the person serving the same, or by the printer’s affidavit of 
publication, shall be filed with the clerk of such superior court before or at 
the time of the presentation of such petition. Want of service of such notice 
shall render the subsequent proceedings void as to the person not served, but 
all persons or parties having been served with notice as herein provided, 
either by publication or otherwise, shall be bound by the subsequent proceed- 
ings. In all other cases not otherwise provided for, service of notices, order. 
and other papers in the proceedings authorized by this act, may be made as 
the superior court or Judge thereof may direct. [L. ’91, p. 139, § 2; 2 H. C., 
§ 639.] 

“Act” refers to §§ 891-900. 
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§ 893. (5618.) Adjournment of Preceedings—Notice. 

The court or judge may, upon application of the said attorney general 
or any owner or party interested, for reasonable cause, adjourn the proceed- 
ings from time to time, and may order new or further notice to be given to 
any part whose interest may be affected. [L. ’91, p. 140, $ 3; 2 H. C., $ 640.] 


$ 894. (5619.) Hearing of Petition—Jury. 

At the time and place appointed for hearing said petition, or to which the 
same may have been adjourned, if the court or Judge thereof shall have sat- 
isfactory proof that all parties interested in the land, real estate, premises, 
or other property described in said petition have been duly served with said 
notice as above prescribed, and shall be further satisfied by competent proof 
that the contemplated use for which the land, real estate, premises or other 
property sought to be appropriated is really necessary for the public use of 
the state of Washington, the court or judge thereof may make an order, to be 
recorded in the minutes of said court, directing the sheriff to summons from 
the citizens of the county in which such land, real estate, premises, or other 
property sought to be acquired or appropriated shall be situated, as many 
qualified persons as may be necessary in order to form a jury of twelve per- 
sons, unless the parties to the proceedings consent to a less number (such 
number to be not less than three), and such consent shall be entered by the 
elerk in the minutes of the trial. If necessary to complete the jury, the sher- 
iff, under the direction of the court or judge thereof, shall summon as many 
qualified persons as may be required to complete the jury from the by- 
standers, citizens of the county where the land, real estate, premises, or other 
property is situated. [L. 791, p. 140, $ 4; 2 H. C., $ 641.] 


§ 895. (5620.) Trial —Damages—Judgment. 

A judge of the superior court shall preside at the trial, which shall be 
held at such time as the court or the judge thereof may direct, at the court- 
house in the county where the land, real estate, premises, or other property 
sought to be appropriated or acquired is situated, and the jurors at such trial 
shall make in each case a separate assessment of damages which shall result to 
any person, corporation, or company, or to any county, by reason of the ap- 
propriation and use of such land, real estate, premises, or other property, and 
shall ascertain, determine, and award the amount of damage to be paid said 
owner or owners respectively, and to all tenants, encumbrancers, and others 
interested for taking such land, real estate, premises, or other property so 
taken. Upon the trial, witnesses may Le examined in behalf of either party 
to the proceedings as in civil actions; and a witness served with a subpoena 
in such proceedings shall be punished for failure to appear at such trial, or 
for perjury, as upon a trial of a civil action. Upon the verdict of the jury, 
judgment shall be entered for the amount of the damages awarded to such 
owner or owners, respectively, and to all tenants, encumbrancers, and others 
interested, for taking such land, real estate, or premises. In case a jury is 
waived. as in civil cases in courts of record. in the manner prescribed by law, 
the compensation to be paid for the property sought to be appropriated shall 
be ascertained and determined by the court or judge thereof, and the pro- 
ceedings shall be the same as in trials of an issue of fact by the court. [L. 
91, p. 141,3 5; 2 IL. C., 8 642.] 

Cited in 38 Wash. 687; 46 Wash, 48, 
See supra, $ 316, waiver of Jury. 
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§ £36. (5621.) Judgment—Filing and Recording of. 

At the time of rendering judgment for damages, whether upon default 
or trial, the court or judge thereof shall also enter a judgment or decree of 
appropriation of the land, real estate, or premises sought to be appropriated, 
thereby vesting the legal title to the same in the state of Washington. When- 
ever said judgment or decree of appropriation is made, a certified copy of 
such judgment or decree of appropriation may be filed for record in the office 
of the auditor of the county where the said land, real estate, or other prem- 
ises are situated, and shall be recorded by said auditor like a deed of real 
estate, and with like effect. [L. ’91, p. 142, $ 6; 2 H. C., $ 643.] 


$ 897. (5622.) Payment of Damages, Effects of —Appeal 

Upon the entry of judgment upon the verdict of the jury or the decision 
of the court or judge thereof, awarding damages as hereinbefore prescribed, 
the state of Washington may make payment of the damages assessed to the 
parties entitled to the same, and of the costs of the proceedings, by depositing 
the same with the clerk of said superior court, to be paid out under the direc- 
tion of the court or the judge thereof; and upon making such payment into 
the court of the damages assessed and allowed, and of the costs to any land. 
real estate, premises or other property mentioned in said petition, said state 
of Washington shall be released and discharged from any and all further 
liability therefor, unless upon appeal the owner or party interested shall re- 
cover a greater amount of damages; and in that case only for the amount in 
excess of the sum paid into said court and the costs of appeal: Provided, 
that in case of an appeal to the supreme court of the state by any party to 
the proceedings, the money so paid into the superior court by the state as 
aforesaid shall remain in the custody of said court until the final determina- 
tion of the proceedings by the said supreme court. [L. ’91, p. 142, § 7; 2 
H. C., § 644.] 


§ 898. (5623.) Claimants, How Paid — Conflicting Claims, How Deter- 
mined. 

Any person, corporation, or county claiming to be entitled to any money 
paid into court, as provided in this act, may apply to the court therefor, 
and upon furnishing evidence satisfactory to the court that he or it is entitled 
to the same, the court shall make an order directing the payment to such 
claimant the portion of such money as he or it shall be found entitled to; but 
if, upon application, the court or judge thereof should decide that the title 
to the land, real estate, or premises specified in the application of such claim- 
ant was in such condition as to require that an action be commenced to de- 
termine the conflicting claims thereto, he shall refuse such order until such 
action is commenced, and the conflicting claims to such land, real estate, or 
premises be determined according to law. [L. *91, p. 143, $ 8; 2 IL. C, 
$ 645. ] 

“Act” refers to $$ 891-900, 


$ 899. (5624.) Appeal. 

Either party may appeal from the judgment for damages entered in the 
superior court to the supreme court of the state, within thirty days after the 
entry of judgment as aforesaid, and such appeal shall bring before the su- 
preme court the propriety and Justness of the amount of damage in respect to 
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the parties to the appeal: Provided, however, that upon such appeal no bond 
shall be required: And provided further, that, if the owner of land, the 
real estate, or premises accepts the sum awarded by the jury, the court, or 
the judge thereof, he shall be deemed thereby to have waived conclusively an 
appeal to the supreme court, and final judgment by default may be rendered 
in the superior court as in other cases: Provided further, that no appeal 
. shall operate so as to prevent the said state of Washington from taking pos- 
session of such property pending such appeal, after the amount of said award 
shall have been paid into court. [L. ’91, p. 143, $ 9; 2 H. C., $ 646.) 


$ 900. (5625.) Payment of Award and Costs. 

Whenever the attorney general shall file with the auditor of this state a 
certificate setting forth the amount of any award found against the state of 
Washington under the provisions of this act, together with the costs of 
said proceeding, and a description of the lands and premises sought to be 
appropriated and acquired, and the title of the action or proceeding in which 
said award is rendered, it shall be the duty of the state auditor to forthwith 
issue a warrant upon the state treasury to the order of the attorney general 
in a sum sufficient to make payment in money of said award and the costs of 
said proceeding, and thereupon it shall be the duty of said attorney general 
to forthwith pay to the clerk of said court in money the amount of said 
award and costs. [L. ’91, p. 143, $ 10; 2 H. C., $ 647.] 

“Act” refers to $$ 891-900. 


§ 901. (5629.) Counties may Appropriate Lands for Public Use. 

Every county in this state is hereby, for the purposes of this and the 
four following sections, declared to be a body corporate and is authorized 
and empowered by and through its board of county commissioners whenever 
said board shall judge it to be clearly for the general welfare and benefit of 
the people of the county, and so far as shall be in harmony with the consti- 
tution of this state and the provisions of this article, to condemn and appro- 
priate as hereinafter in this act provided and to dispose of for public use 
such lands, properties, rights and interests as are hereinafter in this act 
mentioned, whenever the government of the United States or of this state is 
intending or proposing the construction, operation or maintenance of any 
public work situated or to be situated wholly or partly within such county, 
or the expenditure of money or labor for the construction, operation or main- 
tenance of any such work, and such condemnation or appropriation will 
enable the county to aid, promote, facilitate or prepare for any such con- 
struction, operation, maintenance or expenditure by either or both such 
governments, or to fulfill or dispose of any condition upon which such 
construction, operation, maintenance or expenditure is by law or from any 
cause contingent, and no property shall be exempt from such condemnation, 
appropriation or disposition by reason of the same having been or being 
dedicated, appropriated or otherwise reduced or held to public use. [L. 795, 
p. 3, $ 1.] 

See Const., Art. I, § 16. 
“Act” refers to §§ 901-905. 


See notes to § 921, infra. 
See infra, $ 5623 et seq., and notes, appropriation of lands for county roads, etc, 
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The act embraced in this chapter con- It is not necessary that the public at 
tains but one subject matter, which is large be benefited, but only that part of 
fairly embraced within the scope of its the Public affected by the improvement 


to b de: Lewi ty v. 
title: Lancey v. King Co., 15 Wash. 9. W ak 80, e: Lewis County v. Gordon, 20 


§ 902. (5630.) Tax Levy to Pay Cost of Condemnation. 

The board of county commissioners is hereby authorized and empowered 
in aid of the powers granted or prescribed in the foregoing section to levy, 
annually, a tax as large as may be necessary, but not exceeding the rate of 
one mill on the dollar, upon all the taxable property in the county, such tax to 
be assessed, levied and collected at the same time and in the same manner 
as taxes for general county purposes, but the proceeds of said taxes, when col- 
lected, shall constitute and be a special fund, applicable solely to the cost 
of such condemnation, appropriation or disposition, as is mentioned in the 
foregoing section, and the expenses incident thereto. [L. ’95, p. 4, § 2.] 


§ 903. (5631.) Eminent Domain Extended to Counties. 

The right of eminent domain for the purposes intended in this act 
is hereby extended to all counties in this state and every such county for any 
purpose of condemnation, appropriation or disposition such as is mentioned 
in section 901, supra, is hereby authorized and empowered to condemn and 
ıppropriate all necessary lands and all rights, properties and interests in 
pr appurtenant to land under the same procedure as is or shall be provided 
by the laws of this state for the case of any similar condemnation or ap- 
propriation by other corporations. [L. ’95, p. 4, § 3.] 

“Act” refers to §§ 901-905. 


$ 904. (5632.) Indebtedness Contracted, General County Purpose. 

Any county purpose mentioned in this act shall be deemed and held 
to be a general county purpose and any indebtedness contracted or to be con- 
tracted therefor shall be deemed and held to be an indebtedness for general 
county purposes, and all the provisions of law of this state relative to 
indebtedness for general county purposes or the contracting of such in- 
debtedness or the bonds for funding the same shall be deemed applicable 
to any indebtedness contracted or to be contracted or any bonds issued by 
any county under this act, but the accounts of the county with respect 
to the receipts and disbursements of all moneys received or disbursed by 
the county under the provisions of this act shall, for each condemnation, — 
appropriation and disposition, be so kept as to clearly and fully exhibit such 
accounts separate and apart from the other accounts of the county. [L. 795, 
p. 5, $ 4.] 

“Act” refers to §§ 901-905. 


$ 905. , (5633.) County Purpose, Defined. 

Any condemnation, appropriation or disposition intended in this act 
shall be deemed and held to be for a county purpose and public use within the 
meaning of this act when it is directly or indirectly, approximately or 
remotely for the general benefit or welfare of the county or of the inhabitants 
thereof, or when it is otherwise within the meaning of the phrase ‘‘for a 
county purpose’’ as occurring in the constitution of this state. [L. ’95, p. 5, 
$ 5. ] 

“Act” refers to §§ 901-905. 
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This act authorizing counties to con- 
demn land for a right of way for a ship 
canal projected by the general government, 
is not a violation of Article VIII, § 7, of 
the Constitution, which forbids counties 
giving any money or property, etc., to or 
in aid of any individual, association, com- 
pany or corporation, etc., as neither the 
state nor the United States can be brought 
within the meaning of the section: Lancy 
v. King Co., 15 Wash. 9. 

Such undertaking is not open to the ob- 
jection that it is in violation of Article 
VIII, $ 6, of the Constitution, which pro- 


any other than strictly county purposes, 
as it is entirely within the limits of the 
county, and for the purpose of connecting 
two large local water-ways with the Pa- 
cific Ocean: Id. 

The fact that an act authorizes the exer- 
cise of the state’s eminent domain for the 
purpose of constructing a ship canal which 
shall be under the control of the general 
government, but for the use and benefit of 
the public generally, will not render the 
act unconstitutional, when there is no ex- 
eee provision prohibiting 
it: 


hibits a county from incurring debt for 


§ 906. School Districts may Appropriate Land. 

Whenever any school district shall select any real estate as a site for a 
schoolhouse, or as additional grounds to an existing schoolhouse site, within 
the district, and the board of school directors of such district and the owner 
or owners of the site or any part thereof, or addition thereto so selected, shall 
be unable to agree upon the compensation to be paid by such school district 
to the owner or owners thereof, such school district shall have the right to 
take and acquire title to such real estate for use as a schoolhouse site or ad- 
ditional site, upon first paying to the owner or owners thereof therefor the 
value thereof, to be ascertained in the manner hereinafter provided. [L. ’03, 
p. 193, § 1; L. ’09, p. 372, $ 1.] 

This and the following sections were re-enacted without change as part of the School 


Code of 1909, so that it is immaterial whether or not they are within the title of that 
act. 


§ 907. Petition to Superior Court. 

“ The board of directors of the school district shall present to the superior 
court of the state of Washington in and for the county wherein is situated 
the real estate desired to be acquired for schoolhouse site purposes, a peti- 
tion, reciting that the board of directors of such school district have selected 
certain real estate, describing it, as a schoolhouse site, or as additional 
erounds to an existing site, for such school district; that the site so selected, 
or some part thereof, describing it, belongs to a person or persons, naming 
him or them, that such school district has offered to give the owner or owners 
thereof therefor . . . . dollars, and that the owner of such real estate has re- 
fused to accept the same therefor; that the board of school directors of such 
school district and the said owner or owners of such real estate are unable 
to agree upon the compensation to be paid by such school district to the 
owner or owners of such real estate therefor, and praying that a jury be 
impaneled to ascertain and determine the compensation to be made in money 
by such school district to such owner or owners for the taking of such real 
estate for the use as a schoolhouse site for such school district; or in case a 
jury be waived in the manner provided by law in other civil actions in 
courts of record, then that the compensation to be made as aforesaid, be as- 
certained and determined by the court, or Judge thereof. [L. ’03, p. 194, 
$ 2; L. ’09, p. 372, $ 2.] | 


8 908. Notice of Petition— Service. 
A notice, stating the time and place when and where such petition will 
be presented to the court, or the judge thereof, together with a copy of such 
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petition, shall be served on each and every person named therein as owner, 
or otherwise interested therein, at least ten days previous to the time desig- 
nated in such notice for the presentation of such petition. Such notice shall 
be signed by the prosecuting attorney of the county wherein the real estate 
sought to be taken is situated, and may be served in the same manner as 
summons in a civil action in such superior court is authorized by law to be 
served. [L. ’03, p. 194, § 3; L. ’09, p. 373, $ 3.] 


$ 909. Adjournment of Proceedings. 

The court may, upon application of the petitioner or of any owner of 
said real estate, or any person interested therein, for reasonable cause, ad- 
journ the proceedings from time to time, and may order new or further 
notice to be given to any party whose interests may be affected by such pro- 
ceedings. [L. *03, p. 194, $ 4; L. ’09, p. 373, $ 4.] 


§ 910. Findings of Necessity—Setting Trial. 

At the time and place appointed for the hearing of such petition, or to 
which the same may have been adjourned, if the court shall find that all 
parties interested in such real estate sought to be taken have been duly 
served with notice and a copy of the petition as above prescribed, and shall 
further find that such real estate sought to be taken is required and neces- 
sary for the purposes of a schoolhouse site, or as a part of or as an addition 
to a schoolhouse site, for such school district, the court shall make an order 
reciting such findings, and shall thereupon set the hearing of such petition 
down for trial by a jury, as other civil actions are tried, unless a jury is 
waived in the manner provided by law in other civil actions. [L. ’03, p. 
195, § 5; L. ’09, p. 373, § 5.] 


§ 911. Jury Trial. 

The jury impaneled to hear the evidence and determine the compensa- 
tion to be paid to the owner or owners of such real estate desired for such 
schoolhouse site purpose shall consist of twelve persons unless a less number 
be agreed upon, and shall be selected, impaneled and sworn in the same 
manner that juries in other civil actions are selected, impaneled and sworn, 
provided a juror may be challenged for cause on the ground that he is a 
taxpayer of the district seeking the condemnation of any real estate. |[L. 
’03, p. 195, $ 6; L. ’09, p. 373, $ 6.] 


§ 912. Trial—View by Jury. 

A judge of the superior court shall preside at the trial and witnesses 
may be examined in behalf of either party to the proceedings, as in other 
civil actions, and upon the request of the parties interested in such pro- 
ceedings the court shall cause the jury impaneled to hear the same, to view 
the premises sought to be taken, and upon the request of any less number 
of the persons interested in the proceedings, the court may cause the jury 
to view the premises, pending the hearing of the same. [L. *03, p. 195, § 7; 
L. ’09, p. 374, § 7.] | 


$ 913. Verdict for Full Value of Property. 
Upon the close of the evidence, and the argument of counsel, the court 
shall instruct the jury as to the matters submitted to them, and the law 
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pertaining thereto, whereupon the jury shall retire and deliberate and deter- 
mine upon the amount of compensation in money that shall be paid to the 
owner or owners of the real estate sought to be taken for such schoolhouse 
site purposes therefor, which shall be the amount found by the jury to be 
the fair and full value of such premises; and when the jury shall have de- 
termined upon their verdict, they shall return the same to the court as in 
other civil actions. [L. *03, p. 195, $ 8; L. ’09, p. 374, $ 8.] 


§ 914. Verdict by Ten Jurors. 

When ten of the Jurors agree upon a verdict, the verdict so agreed upon 
shall be signed by the foreman, and the verdict so agreed upon shall be and 
stand as the verdict of the jury. [L. ’03, p. 196, $ 9; L. ’09, p. 374, $ 9.] 


§ 915. Waiver of Jury. 

In case a jury is waived, the compensation that shall be paid for the 
premises taken shall be determined by the court and the proceedings shall 
be the same as in the trial of issues of fact by the court in other civil actions. 
[L. 703, p. 196, $ 10; L. ’09, p. 374, $ 10.) 


See supra, § 316, waiver of jury. 


§ 916. Judgment—Effect. 

Upon the verdict of the jury, or upon the determination by the court of 
the compensation to be paid for the property sought to be taken as herein 
provided, judgment shall be entered against such school district in favor of 
the owner or owners of the real estate sought to be taken, for the amount 
found as compensation therefor, and upon the payment of such amount by 
such school district to the clerk of such court for the use of the owner or 
owners of, and the persons interested in the premises sought to be taken, 
the court shall enter a decree of appropriation of the real estate sought to 
be taken, thereby vesting the title to the same in such school district; and a 
certified copy of such decree of appropriation may be filed in the office of 
the county auditor of the county wherein the real estate taken is situated, 
and shall be recorded by such auditor like a deed of real estate, and with 
like effect. The money so paid to the clerk of the court shall be by him paid 
to the person or persons entitled thereto, upon the order of the court. [L. 
03, p. 196, $ 11; L. ’09, p. 374, $ 11.] 


§ 917. Costs. 

‘ All the costs of such proceedings in the superior court shall be paid by 
the school district initiating such proceedings. [L. *03, p. 196, $ 12; L. ’09, 
p. 375, § 12.] 


§ 918. Appeal to Supreme Court. 

Either party may appeal from the judgment for compensation awarded 
for the property taken, entered in the superior court, to the supreme court 
of the state within sixty days after the entry of the judgment, and such 
appeal shall bring before the supreme court the justness of the compensa- 
tion awarded for the property taken, and any error occurring on the hearing 
of such matter, prejudicial to the party appealing, and no bond shall be re- 
quired of either party appealing from such judgment: Provided, however, 
that if the owner or owners of the land taken accepts the sum awarded by 
the jury or court, he or they shall be deemed thereby to have waived their 
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right of appeal to the supreme court. [L. ’03, p. 196, § 13; L. ’09, p. 375, 
$ 13.] 


$ 919. Possession of Premises. 

An appeal from such Judgment by the owner or owners of the land 
sought to be taken, shall not have the effect to preclude the school district 
from taking possession of the premises sought, pending the appeal, provided 
the amount of the judgment against the school district shall have been paid 
in to the clerk of the court, as hereinbefore provided. [L. *03, p. 197, $ 14; 
L. *09, p. 375, $ 14.] 


$ 920. Parties—Designation—Fees of Clerk. 

In all proceedings under this act the school district seeking to acquire 
title to real estate for a schoolhouse site, shall be denominated plaintiff, and 
all other persons interested therein shall be denominated defendants; and in 
all such proceedings the clerk of the superior court wherein any such pro- 
ceedings is brought shall charge nothing for his services, except in taking 
an appeal from the judgment entered in the superior court. [L. *03, p, 197, 
$ 15; L. ’09, p. 375, $ 15.] 


$ 921. (5637.) Eminent Domain by Corporations—Petition, Requisites of. 

Any corporation authorized by law to appropriate land, real estate, 
premises, or other property for right of way or any other corporate purposes, 
may present to the superior court of the county in which any land, real estate, 
or premises, or other property sought to be appropriated shall be situated, or 
to the judge of such superior court in any county where he has jurisdiction or 
is holding court, a petition in which the land, real estate, premises, or other 
property sought to be appropriated shall be described with reasonable cer- 
tainty, and setting forth the name of each and every owner, encumbrancer, or 
other person or party interested in the same, or any part thereof, so far as 
the same can be ascertained from the public records, the object for which the 
land is sought to be appropriated, and praying that a jury be impaneled to 
ascertain and determine the compensation to be made in money, irrespective 
of any benefit from any improvement proposed by such corporation, to such 
owner or owners, respectively, and to all tenants, eneumbrancers, and others 
interested, for the taking or injuriously affecting such lands, real estate, 
premises, or other property, or in case a jury be waived, as in other civil 
cases in courts of record in the manner prescribed by law, then that the 
compersation to be made, as aforesaid. be ascertained and determined by 
the court, or judge thereof. [Cf. L. 788, p. 58, $ 1; L. 90, p. 294, $ 1; 2 
H. C., $ 648.] 


See Const., Art. I, § 16. i 

See supra, § 316, waiver of jury in civil cases. 

See infra, $ 3677, necessity of subscription to all of capital stock. 

See $5 4091-4179, except §§ 4098-4101, 4152-4155, appropriation of lands for diking and 
drainage districts. : 

See infra, § 4974, appropriation by electric light and power companies, 

See infra, § 5717, appropriation for toll road. 

See §§ 6325-6359, 6362-6391, 6416-6494, appropriation for irrigation purposes. 

See infra, § 6359, appropriation for water rights. 

See infra, § 7109, appropriation for toll logging roads, 

See infra, § 7120, appropriation for boom companies. 

See infra, § 7344 et seq., right of eminent domain extended to mining companies, 

See infra, § 7767, eminent domain in cities. 
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See §§ 8736-8740, appropriation by railroad companies. 

See infra, § 8740, appropriation of public lands by certain corporations, 
See infra, § 9081, appropriation by street and electric railways. 

See §§ 9300-9321, appropriation for telegraph and telephone companies. 


Cited in 2 Wash. 378, 380, 501; 4 Wash. 
65, 311, 451; 5 Wash. 780; 14 Wash. 
145; 19 Wash. 205; 29 Wash. 498; 31 
Wash. 463; 45 Wash. 321; 47 Wash. 92; 
48 Wash. 281; 52 Wash. 448. 


Delegation of power— Necessity, con- 
struction and operation of legislative 
acts: See 1 Remington's Digest, p. 1027, 
$§ 6-9, 

The Constitution, Article I, $ 16, au- 
thorizing the taking of private lands for 
“private ways of necessity” is not self- 
executing, but before such right can arise, 
the legislature must define what they are, 
authorize application therefor, and provide 
the procedure: Long v. Billings, 7 Wash. 
267; Tacoma v. State, 4 Wash. 64. 


The constitutional inhibition against 
ownership of lands by corporations, the 
majority of whose stock is held by aliens, 
applies to the acquisition of land under 
the condemnation laws of this state: State 
ex rel. Morrell v. Superior Court, 33 Wash. 
542. 

The authority to take private property 
for a publie use is one of the recognized 
powers of sovereignty, and is inherent in 
the state: Samish River Boom Co. v. Union 
Boom Co., 32 Wash. 586. 

The taking of land by eminent domain 
proceedings is an action in rem: In re 
Smith’s Petition, 9 Wash. 85, 88. 

The proceedings authorized by this chap- 
ter are not exclusive of all other remedies: 
Downs v. 8. & M. Ry. Co., 5 Wash. 778; 
Bellingham Bay ete. Ry. Co. v. Loose, 2 
Wash. 500. 

Statutes authorizing condemnation pro- 
ceedings are strictly construed and will 
not be extended beyond the plain provi- 
sions of the law: See 1 Remington’s Digest, 
p. 1027, $$ 6-9; Spokane v. Colby, 16 
Wash. 610; Seattle v. Fidelity Trust Co., 
22 Wash. 154; State ex rel. Atty. Gen. v. 
Superior Court, 36 Wash. 381. 

Petitioner need not show that it has 
obtained all its franchises: See State ex 
rel. Harlan v. Centralia etc. Co., 42 Wash. 
632. 

As to sufficiency of stock subscription, to 
enable corporations to exercise power of 
eminent domain: See State ex rel. Biddle 
v. Superior Court, 44 Wash. 108. See, 
also, State ex rel. Columbia Valley R. Co. 
v. Superior Court, 45 Wash. 316. 

When lands have been appropriated be- 
fore the institution of condemnation pro- 
ceedings as provided for in this chapter, 
the land owner may maintain the common- 
law action of trespass: Downs v. X. 6 
M. Ry. Co., 5 Wash. 778. 

A railroad incorporated under a special 
act of the legislature mav, at its election, 
proceed to condemn land under the gen- 
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eral act relating to corporations: Cascade 
Ry. Co. v. Sohns, 1 W. T. 557. 


One railroad company having leased its 
line to another may still condemn: State 
ex rel. Trimble v. Superior Court, 31 Wash. 
445. 


A railroad not yet in operation may 
exercise the power of eminent domain: 
Spokane Falls € N. R. Co. v. Superior 
Court, 40 Wash. 389, 


Boom companies are quasi-publie cor- 
porations: North River Boom Co. v. Smith, 
15 Wash. 138; Samish River Boom Co. v. 
Union Boom Co., 32 Wash. 586. 


The proceeding to condemn private prop- 
erty for corporate use is begun by the 
party seeking to appropriate the land, bv 
a petition describing the premises, and 
setting forth the owner’s name, and the 
object sought, and praying a jury to as- 
certain damages to be awarded: Seattle 
etc. Ry. Co. v. Murphine, 4 Wash. 448. 


Notice is given to the owner and inter- 
ested parties of the time and place when 
such petition will be presented (see next 
section); Id. 


Where a railroad company at the time 
of instituting proceedings for the appro- 
priation of a right of way over certain 
lands has actual notice that a certain par- 
cel thereof is in possession of a certain 
person under claim of ownership, such per- 
son should be made a party to the pro- 
ceedings in order to be bound, although in 
fact the record title to such land may 
stand in the name of another at the time 
of the filing of a lis pendens notice of the 
condemnation proceedings, and the deed 
transferring title may not have been re- 
corded until after the date of the filing 
of such notice: Owen v. St. Paul ete. Ry. 
Co., 12 Wash. 314. 


Where possession of land has been taken 
upon the institution of proceedings for its 
condemnation under the right of eminent 
domain, the proceedings cannot be after- 
ward dismissed, at any stage of the pro- 
ceedings, by the one seeking the appro- 
printion, unless at the same time an aban- 
donment of possession is also tendered: 
Bellingham Bay etc. Co. v. Strand, 14 
Wash. 144. 

Where the petitioner has not taken pos- 
session of the land, it may elect to aban- 
don the proceedings and it is not liable 
for the damages awarded: Port Angeles 
Pac. R. Co. v. Cooke, 38 Wash. 134, 

As to sufficiency of petition: See 1 Rem- 
ington’s Digest, p. 1046, § 92; Lewis 
County v. Schobey, 31 Wash. 357; Chelan 
County v. Navarre, 38 Wash, 684; State 
ex rel, O. R. & N. Co. v. Superior Court, 
45 Wash. 321. 
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Remedies of owners of property: See 1 
Remington’s Digest, p. 1055, §§ 126-139; 
Owen v. St. Paul & M. R. Co., 12 Wash. 
313; Slagt v. N. P. R. Co., 39 Wash. 576; 
State ex rel. 8. E. Co. v. "Superior Court, 
28 Wash. 317; Spokane v. Colby, 16 Wash. 
610; Lewis v. Seattle, 5 Wash. 741; Seat- 
tle Transfer Co. v. Seattle, 27 Wash. 520. 

Injunction is the proper remedy to re- 
strain public authorities from taking pri- 
vate property for a public use without first 
making just compensation therefor: Brown 
v. Seattle, 5 Wash. 35; State ex rel. 
Smith v. Superior Court, 26 Wash. 278; 
Seattle Transfer Co. v. Seattle, 27 Wash. 
520; Olson v. Seattle, 30 Wash. 687; Swope 
v. Seattle, 36 Wash. 113; Colby v. Spo- 
kane, 12 Wash. 690. 

Jurisdiction: Parker v. Superior Court, 
25 Wash. 154. 

Defenses available to owner of prop- 
erty sought to be appropriated: See 1 
Remington’s Digest, p. 1057, § 134. 

A party owning land appropriated for a 
public purpose cannot be compelled to pre- 
sent a claim for damages: Peterson v. 
` Smith, 6 Wash. 163; Snohomish County v. 
Hayward, 11 Wash, 429; Seanor v. County 
Commrs., 13 Wash. 48; Adams County v. 
Dobschlag, 19 Wash. 356; State ex rel. 
Smith v. Superior Court, 26 Wash. 278. 

Defense that plaintiff is an alien: State 
ex rel. Morrell v. Superior Court, 33 
Wash. 542, | 

Upon a motion for judgment upon an 
award against the city, in condemnation 
proceedings for widening a street, the city 
may set up as a defense the abandon- 
ment of the improvement scheme: Seavey 
v. Seattle, 17 Wash. 361. 

Condemnation of land to develop power 
for street-car ard electric lighting pur- 
poses cannot be objected to as being for 
a merely temporary purpose, from the fact 
that in six years more power would prob- 
ably be required, where no intention is 
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shown to abandon the same at such time: 
State ex rel. Harris v. Olympia Light and 
Power Co., 46 Wash. 511. 


An owner of land who stands by with- 
out protest while a railroad is constructed 
thereon is estopped to maintain a suit 
for injunction to prevent the operation 
of the road, his remedy being limited to 
damages: Kakeldy v. Columbia etc. R. Co. 
37 Wash. 675. 

But not where his title was in litiga- 
tion, and ejectment proceedings are sea- 
sonably brought: See Slaght v. Northern 
Pac. R. Co., 39 Wash. 576. 


PROPERTY SUBJECT TO APPRO- 
PRIATION: See 1 Remington’s Digest, p. 
1030, §§ 23-27. 

A eity may condemn land outside its 
limits: State ex rel. Kent Lumber Co. v. 
Superior Court, 35 Wash. 303. 

Railroad companies not authorized to 
appropriate state tide lands: S. € M. Ry. 
Co. v. State, 7 Wash. 150; North River 
Boom Co. v. Smith, 15 Wash. 138; Samish 
Boom Co. v. Callvert, 27 Wash. 611; State 
ex rel. Trimble v. Superior Court, 31 
Wash. 445. 

But a purchaser's interest may be ap- 
propriated: State ex rel. Trimble v. Su- 
perior Court, supra. 

State school lands may not be appro- 
priated by water companies: State ex rel. 
Atty. Gen. v. Superior Court, 36 Wash. 
381. 

As to property previously devoted to 
public use: See Seattle € M. R. Co. v. 
Bellingham Bay & E. R. Co., 29 Wash. 
491; Samish River Boom Co. v. Union 
Boom Co., 32 Wash. 586; State ex rel. 
Kent Lumber Co. v. Superior Court, 46 
Wash. 516. 

The easement of light and air, of an 
owner of property abutting on a street 
may be appropriated: State ex rel. Smith 
v. Superior Court, 30 Wash. 219. 


(5638.) Notice, Contents of and Service. . 


A notice, stating briefly the objects of the petition, and containing a 


description of the land, real estate, premises or property sought to be appro- 
priated, and stating the time and place when and where the same will be pre- 
sented to the court, or the judge thereof, shall be served on each and every 
person named therein as owner, encumbrancer, tenant, or otherwise inter- 
ested therein, at least ten days previous to the time designated in such notice 
for the presentation of such petition. Such service shall be made by deliv- 
ering a copy of such notice to each of the persons or parties so named there- 
in, if a resident of the state; or in case of the absence of such person or party 
from his or her usual place of abode, by leaving a copy of such notice at his 
or her usual place of abode; or in case of a foreign corporation, at its prin- 
cipal place of business in this state, with some person of more than sixteen 
years of age. In case of domestic corporations, such service shall be made 
upon the president, secretary, or other directors or trustee of such corpora- 
tion. In case of minors or [on] their guardians, or in case no guardian shall 


591 


$ 922 ACTIONS IN PARTICULAR CASES, [Tittz VI 


have been appointed, then on the person who has the care and custody of 
such minor. In case of idiots, lunatics, or distracted persons, on their 
guardian; or in case no guardian shall have been appointed, then on the 
person in whose care or charge they are found. In case the land, real estate, 
premises, or other property sought to be appropriated is [state, school, ] 
or county land, the notice shall be served on the auditor of the county in 
which the land, real estate, premises, or other property sought to be appro- 
priated is situated. In all cases where the owner or person claiming an 
interest in such real or other property is a nonresident of this state, or 
where the residence of such owner or person is unknown, and an affidavit of 
the agent or attorney of the corporation shall be filed that such owner or 
person is a nonresident of this state, or that, after diligent inquiry, his resi- 
dence is unknown, or cannot be ascertained by such deponent, service may 
be made by publication thereof in any newspaper published in the county 
where such lands are situated, once a week for two successive weeks; and 
in case no newspaper is published in said county, then such publication may 
be had in a newspaper published in the county nearest to the county in 
which lies the land sought to be appropriated. And such publication shall 
be deemed service upon each of such nonresident person or persons whose 
residence is unknown. Such notice shall be signed by the president, man- - 
ager, secretary, or attorney of the corporation; and in case the proceedings 
provided for in this article are instituted by the owner or any other person 
or party interested in the land, real estate, or other property sought to be 
appropriated, then such notice shall be signed by such owner, person, or 
party interested, or his, her, or its attorney. Such notice may be served by 
any competent person over twenty-one years of age. Due proof of the ser- 
vice of such notice, by affidavit of the person serving the same, or by the 
printer’s affidavit of publication, shall be filed with the clerk of such supe- 
rior court before or at the time of the presentation of such petition. Want 
of service of such notice shall render the subsequent proceedings void as to 
the person not served; but all persons or parties having been served with 
notice as herein provided, either by publication or otherwise, shall be bound 
by the subsequent proceedings. In all other cases not otherwise provided 
for, service of notices, order, and other papers in the proceedings authorized 
by this article may be made as the superior court, or the judge thereof, may 
direct. [Cf. Lt ’88, p. 58, $ 2; L. ’90, p. 295, $ 2; 2 H. C., $ 649.] 


Superseded as to service in case of state lands, by the next section. 
See notes to last section. 


Cited in 5 Wash. 780, 781; 7 Wash. 152; 
18 Wash. 381; 31 Wash. 463; 32 Wash. 595; 
42 Wash. 174; 43 Wash. 93; 45 Wash. 
321; 48 Wash. 518; 50 Wash, 30. 

Who must be made parties defendant— 
Necessity and sufficiency of. notice: See 1 
Remington’s Digest, p. 1014, $$ 86-91; 
State ex rel. Trimble v. Superior Court, 31 
Wash. 445; Chehalis County v. Ellingson, 
21 Wash. 638; Weed v. Goodwin, 36 Wash. 
31; Moynahan v. Superior Court, 42 Wash, 
- 172; Hanson v. Hammer, 15 Wash. 315; 
State ex rel. Thomas v. Superior Court, 
42 Wash. 521; King Countv v. Melker, 50 
Wash. 29; Spokane Interurban Ry. Co. ve. 
Connelly, 45 Wash. 515, 


In an action for damages to abutting 
property for the construction and opera- 
tion of a railroad in a street, an answer 
which is, in effect, a plea of license from 
the city cannot be stricken out as irrele- 
vant and immaterial: Hatch v. Tacoma ete. 
R. Co., 6 Wash. 1; but where the answer 
alleges that the right to enter upon the 
street and change the grade thereof was 
authorized by ordinance, it is demurrahle, 
when the city charter provides that “No 
railway tracks can thus be laid down un- 
til the injury to property abutting, ete., 
a been ascertained and compensated”: 
d. 
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In an action for damages against a city 
for the wrongful appropriation of com- 
munity lands, the wife is a necessary 


§ 923. Service Where State is Party Defendant. 

In all condemnation proceedings brought for the purpose of appro- 
priating any land owned by the state or in which it has an interest, service 
of process shall be made upon the commissioner of public lands. [L. ’07, p. 
507, $ 1.] 


See infra, $ 928, decree against state lands, 


$ 924. (5639.) Adjournment of Proceedings. 

The court or judge may, upon application of the petitioner or of any 
‘owner or party interested, for reasonable cause, adjourn the proceedings 
from time to time, and may order new or further notice to be given to any 
party whose interest may be affected. (Cf. L. ’88, p. 60, $ 3; L. ’90, p. 297, 
$ 3; 2 H. C., $ 650.] 


party plaintiff with the husband: Park v. 
Seattle, 8 Wash. 78; see Brotian v. Langert, 
1 Wash. 73. 


§ 925. (5640.) Court to Adjudicate Necessity for Appropriation—Calling 
J 


At the time and place appointed for hearing said petition, or to which 
the same may have been adjourned, if the court or judge thereof shall have 
satisfactory proof that all parties interested in the land, real estate, premises 
or other property described in said petition, have been duly served with said 
notice as above prescribed, and shall be further satisfied by competent proof 
that the contemplated use for which the land, real estate, premises or other 
property sought to be appropriated is really a public use, or is for a private 
use for a private way of necessity, and that the public interest requires the 
prosecution of such enterprise, or the private use is for a private way of 
necessity, and that the land, real estate, premises or other property sought to 
be appropriated are required and necessary for the purposes of such enter- 
prise, the court or judge thereof may make an order, to be recorded in the 
minutes of said court, directing the sheriff to summon a jury. [Cf. L. ’88, 
p. 60, $ 4; L. *90, p. 297, § 4; 2 H. C., $ 651; L. *97, p. 63, $ 1.] 

Character and not the extent of the use 


governs: State ex rel. Ami v. Superior 
Court, 42 Wash. 675. 


The last part of this section with refer- 
ence to the manner of selecting a jury is 
omitted, as repealed by Laws of 1905, page 


270: O. R. € N. Co. v. McCormick, 46 Wash. 
45. 

Cited in 7 Wash. 167; 20 Wash. 456; 25 
Wash. 552; 32 Wash. 594; 38 Wash. 187; 
46 Wash, 46, 47, 278. 

An intersecting railroad cannot deter- 
mine for itself the point and manner of 
its crossing another road, under § 8736, 
infra, and this section, but the necessity 
must be adjudicated by the court: Seattle 
etc. Ry. Co. v. State, 7 Wash. 150, 152; 
and it should attempt to agree with the 
road to be intersected as to the point and 
manner of intersection and the compensa- 
tion therefor, before instituting condemna- 
tion proceedings: Id. 

PUBLIC USE: See 1 Remington’s Di- 
gest, p. 1028, § 9 et seq. 

Question of public use is for the court: 
Peterson v. Smith, 6 Wash. 163; Healy 
Lumber Co. v. Morris, 33 Wash. 490. 


Rem. Wash. Ccde, Vol. I.—38 
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It is not necessary that all the public be 
benefited: Lewis County v. Gordon, 20 
Wash. 80, 

Taking for private use: Healy Lumber 
Co. v. Morris, 33 Wash. 490; State v. 
White River Power Co., 39 Wash. 648; 
State ex rel. Harlan v. Centralia ete. Co., 
42 Wash. 632; Morrell v. Superior Court, 
33 Wash. 542; Harris v. Superior Court, 42 
Wash. 660. 

What are publie utilities: See 1 Rem- 
ington’s Digest, p. 1028, §§ 12-22. 
Highways and streets: State ex rel. 
Schroeder v. Superior Court, 29 Wash. 1; 
State ex rel. Thomas v. Superior Court, 42 
Wash. 521; State ex rel. Pagett v. Superior 
Court, 47 Wash, 11. 

Railroads and street railways: 
State ex rel. Smith v. Superior Court, 30 
Wash. 219; State ex rel. Trimble v. Supe- 
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rior Court, 31 Wash. 445; State ex rel. 
Harlan v. Centralia etc. Co., 42 Wash. 632; 
State ex rel. Kent Lumber Co. v. Superior 
Court, 46 Wash. 516; State ex rel. Harris v. 
Olympia L. & P. Co., 46 Wash. 511. 

Canals: Lancey v. King County, 15 
Wash. 9. 

Boom companies: North River 
Boom Co. v. Smith, 15 Wash. 138; Samish 
River Boom Co. v. Union Boom Co., 32 
Wash. 586; Nicomem Boom Co. v. North 
Shore Boom Co., 40 Wash. 315. 

Water supply and irrigation: New 
Whatcom v. Fairhaven Land Co., 24 Wash. 
493; Everett Water Co. v. Powers, 37 
Wash. 143; Prescott Irr. Co. v. Flathers, 
20 Wash. 454; Weed v. Goodwin, 36 Wash, 
31, 


Levees, dikes, and drains: Hansen 
v. Hammer, 15 Wash. 315; Lewis County 
v. Gordon, 20 Wash. 80. 

Production and supply of electric 
power or light: State ex rel. Kent Lumber 
Co. v. Superior Court, 35 Wash. 303; Ta- 
coma Ind. Co. v. White River P. Co., 39 
Wash. 648; State ex rel. Harris v. Olympia 
L. & P. Co., 46 Wash. 511. 

Laws of 1599, page 255, granting to 
the owner of timber lands the right to con- 
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demn right of way, etc., contravenes Con- 
stitution, Article 1, $ 16: Healy Lumber Co. 
v. Morris, 33 Wash. 490; Matthews v. Bel- 
fast Mfg. Co., 35 Wash. 662. 

The court having adjudged the use a 
public one, it is not error to exclude evi- 
dence to the contrary: Sultan W. € P. Co. 
v. Weyerhauser Timber Co. 31 Wash. 
558. 

Acts constituting appropriation of prop- 
erty: See 1 Remington’s Digest, p. 1033, 
$ 330; O. R. € N. Co. v. Owsley, 3 W. 
T. 38; O. R. € N. Co. v. Day, 3 W. T. 
252; Eisenbach v. Hatfield, 2 Wash. 226; 
Lewis v. Seattle, 5 Wash. 741; Brown v. 
Pierce County, 28 Wash. 345; Compton v. 
Seattle, 38 Wash. 514, 

Necessity for the appropriation must be 
shown: See 1 Remington’s Digest, p. 1032, 
§ 31; Bellingham Bay ete. R. Co. v. Strand, 
4 Wash. 311; 8. & M. R. Co. v. State, 7 
Wash. 150; S. & M. R. Co. v. Murphine, 4 
Wash. 448; Samish River Boom Co. v. 
Union Boom Co., 32 Wash. 586; State ex 
rel, Spokane Falls & N. R. Co. v. Superior 
Court, 40 Wash. 389; State ex rel. Ami Co. 
v. Superior Court, 42 Wash. 675; State ex 
rel. Harlan v. Centralia etc. Co., 42 Wash. 
632, 


(5641.) Trial, How Conducted. 


A judge of the superior court shall preside at the trial, which shall be 


held at such time as the court, or the judge thereof, may direct, at the court- 
house in the county where the land, real estate, premises, or other propertv 
sought to be appropriated is situated, and the jurors at such trial shall make 
in each case a separate assessment of damages which shall result to any per- 
son, corporation, or company, or to the state, or to any county, by reason of 
the appropriation and use of such land, real estate, premises, or other prop- 
erty by such corporation, as aforesaid, for any and all corporate purposes, 
and shall ascertain, determine, and award the amount of damages to be paid 
to said owner or owners respectively, and to all tenants, encumbrancers, and 
others interested, for the taking or injuriously affecting such land, real estate, 
premises, or other property, for the purpose of such enterprise, irrespective 
of any benefit from any improvement proposed by such corporation. Upon 
the trial, witnesses may be examined in behalf of either party to the proceed- 
ings, as in civil actions; and a witness served with a subpoena in such pro- 
ceedings shall be punished for failure to appear at such trial, or for perjury, 
as upon a trial of a civil action. Upon the verdict of the jury, judgment 
shall be entered for the amount of the damages awarded to such owner or 
owners respectively, and to all tenants, encumbrancers, and others interested, 
for the taking or injuriously affecting such land, real estate, premises, or 
other property. In case a jury is waived as in civil cases in courts of record 
in the manner prescribed by law, the compensation to be paid for the prop- 
erty sought to be appropriated shall be ascertained and determined by the 
court, or the judge thereof, and the proceedings shall be the same as in trials 
of an issue of fact by the court. [L. ‘90, p. 297, § 5; 2 H. C., $ 652.) 


See Const., Art. I, 8 16. 
See notes to $$ 921, 922, 
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Cited in 18 Wash. 382; 38 Wash. 188; 
46 Wash. 278. 

Section 16, Article I, of the Constitution 
should be construed as requiring payment 
to be first made in all cases, and giving to 
the second clause the effect of laying down 
the rule of damages as to the appropriation 
of a right of way by corporations other 
than municipal: Lewis v. Seattle, 5 Wash. 
741, 754; criticised, In re Smith, 9 Wash. 
93. 

Necessity of payment before taking: 
See 1 Remington’s Digest, p. 1035, § 40; 
Askham v. King Coufty, 9 Wash. 1; Smith 
v. Superior Court, 26 Wash. 278; Seattle 
Transfer Co. v. Seattle, 27 Wash. 520; 
Swope v. Seattle, 36 Wash. 113; Peterson 
v. Smith,.6 Wash. 163; Snohomish Co. v. 
Haywood, 11 Wash. 429; Seanor v. County 
Commrs., 13 Wash. 48; Hansen v. Ham- 
mer, 15 Wash. 315; Lewis County v. Gor- 
don, 20 Wash. 80; Olson v. Seattle, 30 
Wash. 687; Puyallup v. Lacey, 43 Wash. 
110. 

As to construction, validity and suffi- 
ciency of statutory provisions for compen- 
sation: See 1 Remington’s Digest, p. 1034, 
$$ 37-39. 

The measure of damages, where land is 
appropriated for railway right of way, is 
the fair market value of the land taken at 
the time of the appropriation, together 
with the amount of depreciation, if any, 
in the value of the land not taken, to be 
ascertained without regard to any benefit 
resulting from the construction, or pro- 
posed eonstruction of the railroad (over- 
ruling N. P. ete. Ry, Co. v. Coleman, 3 
Wash, 234): Enoch v. Spokane Falls ete. 
Ry. Co., 6 Wash. 393; Seattle & M. R. Co. 
v. Roeder, 30 Wash. 244. 

A county is a municipal corporation 
within Constitution, Article I, § 16: Lin- 
coln County v. Brook, 37 Wash. 14; King 
County v. Melker, 50 Wash. 29. 

Municipal corporation may sct off bene- 
fits: See Jones v. Seattle, 23 Wash. 753; 
Lincoln County v. Brock, 37 Wash. 14. 

Elements of compensation for injuries to 
property not taken: See 1 Remington’s Di- 
gest, p. 1037, §§ 46-53. 

Alteration of flow or discharge of 
water: Yakima County v. Tullar, 3 W. T. 
393; Wendel v. Spokane County, 27 Wash. 
121; Seattle & M. R. Co. v. Roeder, 30 
Wash, 244, 

Prevention of access to navigable 
waters: S. W. € P. Co. v. Weyerhauser 
Timber Co., 31 Wash. 588. 

Occupation or use of street or al- 
terution of grade: Hatch v. Tacoma ete. 
R. Co., 6 Wash. 1; S. & M. R. Co. v. State, 
7 Wash. 150; Schwede v. Hemrich Bros. 
ete. Co., 29 Wash. 21; Patton v. Olympia 
Door ete. Co., 15 Wash. 210; Brown v. 
Seattle, 5 Wash. 35; Parke v. Seattle, 5 
Wash. 1. 

Smoke, odors, ete., obstruction of 
light, air, or access; Brown v. Seattle, 
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supra; Smith v. Superior Court, 26 Wash. 
278; Seattle Transfer Co. v. Seattle, 27 
Wash. 520; Patton v. Olympia Door etc. 
Co., supra; Smith v. St. Paul etc. R. Co., 
39 Wash. 355. 

The right of ingress or egress as to 
lots abutting on a street is property, and 


‘interference therewith by building a rail- 


road in the street is damage, within the 
meaning of the constitution requiring that 
compensation be first made before taking 
or damaging property: Lund v. Idaho & 
Washington Northern R., 50 Wash. 574. 

Measure and amount of damages—Tak- 
ing entire tract: See 1 Remington’s Di- 
gest, p. 1039, §§ 57-63. 

Value of land: See S. & M. R. Co. v. 
Gilchrist, 4 Wash. 509; Kaufman v. Ta- 
coma etc. Co., 11 Wash. 632; S. € M. R. 
Co. v. Roeder, 30 Wash. 244; Swope v. 
Seattle, 36 Wash. 113; State ex rel. Bid- 
dle v. Superior Court, 44 Wash. 108. 
Improvements made by appropria- 
tor: B. B. etc. R. Co. v. Strand, 14 Wash. 
144; Lake Whatcom Logging Co. v. Call- 
vert, 33 Wash. 126; S. € M. R. Co. v. 
Corbett, 22 Wash. 189. 

Value for special use: S. & M. R. 
Co v. Murphine, 4 Wash. 448; S. & M. 
R. Co. v. Roeder, 30 Wash. 244. 

Taking part of tract or propertv: See 1 
Remington’s Digest, p. 1040, §§ 64-71. 
Injuries to part not taken to be 
added to value of that taken: Enoch v. 
Spokane Falls etc. Co., 6 Wash. 393; 8. & 
NM. R. Co. v. Roeder, 30 Wash. 244; S. 
€ M. R. Co., v. Gilchrist, 4 Wash. 509; 
Sultan W. & P. Co. v. Weyerhauser ete. 
Co., 31 Wash. 558. 

Benefits to part not taken may not be 

set off, except by municipal corporations: 
Enoch v. Spokane Falls ete. R. Co, 6 
Wash. 393; S. & M. R. Co. v. Roeder, 30 
Wash. 244; Kaufman v. Tacoma ete. R. 
Co., 11 Wash. 632. 
Opening or improving streets and 
setoff of the benefits thereof: Lewis v. 
Seattle, 5 Wash. 741; Jones v. Scattle, 23 
Wash. 753; Lincoln County v. Brock, 37 
Wash. 14. 

The proceeding is not one to recover 
damages for land actually taken, but to 
ascertain what is a full compensation for 
the taking or injuriously affecting the 
land; and before the land can be taken 
at all, petitioner must proceed affirmatively 
and have the compensation “ascertain« «| 
and determined,” according to law, or f: il 
in the appropriation: Seattle ete. Ry. Co, 
v. Murphine, 4 Wash. 448, 452. 

This is true whether the defendant ap- 
pears or not: Weed v. Goodwin, 36 Wash. 
31. 

If Jands held under a leasehold interest 
are appropriated by a railway company 
for right of way, the tenant’s measure of 
damages is the difference between the 
value of the lensehreld at the time of the 
appropriation and its diminished value due 
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thereto: Seattle ete. Ry. Uo. v. Scheike, 3 
Wash. 625. 

In such case, the tenant cannot recover 
fcr injuries to land, buildings, etc., tiereon 
at the time of his entry under the lease, 
but may recover the value of growing 
crops destroyed, and the value of buildings 
«re:ted by him for his use as tenant, or, 
in case of removal of such buildings the 
cost thereof: Id. 

When fencing is necessary by reason of 
appropriation no specific sum should be 
allowed for fences or crossings as distinct 
items of damages, but the allowances 
should be made only to the extent of dep- 
rivation of market value of the land, and 
the burden of constructing such fence 
taken into consideration only so far as it 
affects such market value: Seattle etc. Ry. 
Co. v. Murphine, supra; followed in Seat- 
tle & M. Ry. Co. v. Gilchrist, 4 Wash. 509, 
514, 

This act sufficiently provides for the as- 
sessment of damages for condemnation of 
right of way: Weed v. Goodwin, 36 Wash. 
31. 


Persons entitled to payment: See 1 Rem- 
ington’s Digest, p. 1042, $$ 72-76; Olson 
_ Y. Seattle, 36 Wash. 31; Commercial Nat. 
sank of Scattle v. Johnson, 16 Wash. 536; 
Yakima Water ete. Co. v. Hathaway, 18 
Wash. 377; Seattle, In re, 26 Wash. 602; 
Seattle & M. R. Co. v. Scheike, 3 Wash. 
625; Legg v. Legg, 34 Wash. 132. 

A railroad is liable for damages to a 
pre-emption entryman where it appro- 
priates public lands upon which he has 
made entry prior to the filing of the profile 
of the road in the office of the Secretary 
of the Interior: Enoch v. Spokane Falls 
ete. Ry. Co., 6 Wash. 393. 

Proof of specific damages is inadmissible 
where no allegation of such damages is 
made in the pleadings: Kaufman v. Ta- 
coma ete. Ry. Co., 11 Wash. 632. 

When a city has power and authorizes a 
railroad company to construct tracks on 
certain streets, the latter assumes all lia- 
bility to damages to property owners, but 
the benefits may be set off against such 
damage the same as if the city bad made 
the improvement itself: Id. 

Although a railroad company authorized 
by city ordinance to use, plank, alter and 
tunnel a street may offset benefits against 
damages to abutting owner, it is not en- 
titled to offset benefits against the damages 
to such owner occasioned by the running 
of trains upon or under such streets: Id. 

A railroad company is liable to abutting 
property owners arising from a change ot 
grade of a street when no provision is 
otherwise made in the ordinance granting 
the use of the street in that way; the city 
being not a necessary party, the railway 
eompany being the party ultimately lable: 
Td. 

Upon assessment of damages for the con- 
demnation of lands abutting on a publie 


596 


ACTIONS IN PARTICULAR CASES, 


[TırLe VI 


highway, it is immaterial whether the own- 
er's rights in the use of the roadway are 
based upon establishment of the highway 
by prcseriptive use or by dedication: Port- 
land and Seattle R. Co. v. Clarke County, 
48 Waslı. 509. 

Where land has been appropriated prior 
to the rendition. of judgment the proper 
judgment in condemnation proceedings is 
one for the damages found and an award 
of execution for its collection: „Bellingham 
Bay etc. Co. v. Strand, 14 Wash. 144. 

In condemnation proceedings, when no 
issue as to title has been raised, and the 
only question before the jury is as to the 
amount of the damages, the petitioner in 
the condemnation proceedings is estopped 
from raising the question of title in the 
appellate court, although the question may 
have been raised upon the cross-examina- 
tion of a witness: Id. 

Where possession has been taken of land 
under condemnation proceedings, the owner 
is entitled to interest upon the amount of 
damages awarded him from the date of the 
taking: Id. 

The appropriation of land under con- 
demnation proceedings will not entitle the 
owner, in the award of damages subse- 
quently made, to a judgment including the 
value of houses erected on the land by the 
appropriator prior to the rendition of judg- 
ment in the condemnation proceedings: 
Id. 

No formal pleadings or issues are con- 
templated or required by the statute, and 
the amount to be paid is to be determined 
upon the petition alone: Seattle ete. Ry. 
Co. v. Murphine, 4 Wash. 448, 452. 

The filing by the land owner of what 
purports to be an answer, though none 
was required by law alleging facts which 
could be proved without it does not shift 
the burden of proof to the defendant: Id. 

And it is not error to strike an answer: 
See Pike Street, In re, 42 Wash. 551. 

Abandonment and dismissal of proceed- 
ings for laches: See Seattle v. Fidelity 
Trust Co., 22 Wash. 154. 

It is not error to refuse to dismiss a 
condemnation proceeding as to one party 
upon its appearing that he was not inter- 
ested in any of the lands in his own 
right, where he came into the action on 
his own initiative alleging that he owned 
a portion of the lands: Fulton v. Methow 
Trading Co., 45 Wash. 136. 

An order of default against owners ap- 
pearing specially to object to condemna- 
tion proceedings for a county road is with- 
out prejudice where they were permitted 
to appear and be heard on the question of 
ze King County v. Melker, 50 Wash. 


Evidence as to compensation: See 1 
Remington’s Digest, p. 1047, 88 95-98; Seat- 
tle & M. R. Co. v. Murphine, 4 Wash. 
448; Weed v. Goodwin, 36 Wash. 31; Seat- 
tle & M. R. Co. v. Scheike, 3 Wash. 625; 
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B. B. ete. R. Co. v. Strand, 4 Wash. 311; 
Seattle & M. R. Co. v. Gilchrist, 4 
Wash. 509; Seattle M. R. Co. v. Roeder, 
30 Wash. 244; Oregon R. & N. Co. v. 
Owsley, 3 W. T. 38; Skagit County v. Mce- 
Lean, 20 Wash. 92; Swope v. Seattle, 36 
Wash. 113; Chicago, M. & St. P. R. Co. 
v. Alexander, 47 Wash. 131; Portland & 
Seattle R. Co. v. Ladd, 47 Wash. 88; In- 
land Empire R. Co. v. McKinley, 48 Wash. 
675; Port Townsend 8. R. Co. v. Barbare, 
46 Wash. 275. 

Upon eondemnation of lands to be over- 
flowed by the erection of a dam, which 
would deprive the owner of a swift cur- 
rent through his land valuable as a water 
power, the current is an appurtenant to 
the lands actually taken, for which dam- 
ages are to be assessed with the land, and 
is not an appurtenant to other land not 
taken where the power had not been de- 
veloped and made appurtenant to such 
other lands: Inland Empire R. Co. v. Me- 
Kinley, 48 Wash. 675. 

Evidence of recent increase in value of 
the land through which the railroad runs 
is irrelevant and immaterial, when not 
shown that such increase results directly 
from the proposed construction: Seattle 
ete. Ry. Co. v. Gilchrist, 4 Wash. 509. 

It is competent for a witness to testify 
as to how much land lying on one side of 
the railroad will be diminished in value 
by reason of drainage being obstructed, 
when the character of the land and the 
direction of the drainage has been shown, 
and it appears that the proposed road 
would naturally obstruct the drainage: Id. 

Where, in a condemnation proceeding, 
the defendants expressly raise the point 
that the tract across which condemnation 
is sought is only part of an entire farm 
used as one tract, they are entitled to 
have the entire tract considered as a 
basis for estimating their damages: State 
ex rel. Biddle v. Superior Court, 44 Wash. 
108. 

An appropriator may limit by stipula- 
tion the rights or easements sought in 
condemnation proceedings: State ex rel. 
Kent Lumber Co. v. Superior Court, 46 
Wash. 516. 

In an action against a city for damages 
for wrongful appropriation of land, evi- 
dence of the price the owner had been 
offered is competent for purpose of prov- 
ing value: Parke v. Seattle, 8 Wash. 78. 

If a witness states that he does not 
know the market value of land in the 
vicinity of land sought to be appropriated, 
he is not competent to give an opinion: 
Td. 

In determining the market value of a 
particular tract it is competent to allow 
proof of the sale of similar property in 
the vicinity at or near the time of the 
appropriation: Id. 

It is competent for a witness to testify 
as to how much, in his opinion, defend- 


597 


EMINENT DOMAIN. 


8926 


ant’s land would be depreciated in value 
on account of the appropriation of a right 
of way and construction of a railway: Id. 


In condemnation proceedings the desire 
or unwillingness of the defendant to sell 
the land cannot be shown upon the ques- 
tion of its market value: Port Townsend 
Southern R. Co. v. Barbare, 46 Wash. 275; 
or the price paid by the condemning party 
for similar property: Id. 

On the question of the value of land 
condemned, it is inadmissible to show 
what price similar land near by is held 
at by another owner, or to introduce evi- 
dence of offers that had been made for 
the land: Chicago Milwaukee & St. Paul 
R. Co. v. Alexander, 47 Wash. 131. 

As to expert evidence, see Id. 

In assessing the amount of damages to 
property appropriated for right of way it 
is admissible in establishing its market 
value to show its value for any use for 
which it is adapted, and not merely the 
use to which it may have been put by the 
owner: Seattle ete. Ry. Co. v. Murphine, 
4 Wash. 448; Seattle & M. R. Co. v. Roe- 
der, 30 Wash. 244. 

Where a defendant, in attempting to 
exercise its right of eminent domain, hac 
surveyed and located its road over plain- 
tiff’s land, but that plaintiff offered to 
donate a right of way at another place, 
and relying on such promise said location 
was changed and the road constructed 
thereon at increased expense to defendant, 
held, that plaintiff was estopped from re- 
covering damages for right of way: Ore- 
gon Nav. Co. v. Owsley, 3 W. T. 38. 

In condemnation proceedings evidence 
offered to show that defendant proposed, 
in its construction of its road across cer- 
tain irrigating ditches, to place them in 
the same condition as before and there- 
after maintain them at defendant’s ex- 
pense, is admissible on the question of 
damages: Id. 

A condemnation of land for the purpose 
of developing a water power is not objec- 
tionable on the ground that it will damage 
other lands by diverting water therefrom, 
where it is only proposed to divert water 
during the freshets and high water: State 
ex rel. Harris v. Olympia Light and Power 
Co., 46 Wash. 511. 


It is error, in awarding damages, to al- 
low witnesses to include in their estimate 
the value of certain prospective rights to 
lands below high tide: Bellingham Bay 
etc. Ry. Co. v. Strand, 4 Wash. 311. 


Where it is necessary to have the dam- 
ages assessed by a jury, the railway com- 
pany is entitled to open and close, both in 
production of proof and argument to the 
jury, as the burden is on the company, not 
only to show the necessity for the taking, 
but the reasonable value of the land ap- 
propriated: Bellingham Bay ete. Ry. Co. 
v. Strand, supra; Seattle etc. Ry. Co. v. 
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dwelling-house is damaged and rendered 
of less value by the running of trains over 
the track: Id. 

The law of 1888 (Laws 1888, p. 58) on 
this subject repealed by implication the 
provisions of the city charter of Spokane 
Falls (Laws 1886, p. 304, $ 11) giving ju- 
risdiction to justices of the peace in emi- 
nent domain: N. P. Ry. Co. v. Haas, 2 
Wash. 376. 

Inadequate or excessive compensation, 
see Seattle & M. R. Co. v. Roeder, 30 
Wash. 244; East Spring Street, In re, 41 
Wash. 366. 

A verdict for $15,000 damages for land 
taken for a railroad right of way will 
not be set aside on appeal as inadequate, 
where there was much conflict in the evi- 
dence, the jury and judge viewed the 
premises, and the trial court denied a 
motion for a new trial, and the verdict 
appears to do substantial justice: Port- 
land and Seattle R. Co. v. Clarke County, 
48 Wash. 509. 

Waiver of jury in condemnation pro- 
ceedings: Chelan County v. Navarre, 38 
Wash. 684. 

A challenge to a juror, in condemnation 
proceedings by a city, because he had 
worked “or the city, is properly denied: 
Swope v. Seattle, 36 Wash. 113. 

Verdict and findings: See Lincoln County 
v. Brock, 37 Wash. 14; Quirk v. Seattle, 
88 Wash. 25. 

In a condemnation proceeding an award 
of nominal damages is a sufficient verdict: 
King County v. Melker, 50 Wash. 29. 


Murphine, supra; Seattle etc. Ry. Co. v. 
Gilchrist, supra. 

In proceedings of this kind it is discre- 
tionary with the court whether to permit 
the jury to view the premises: Bellingham 
Bay etc. Ry. Co. v. Strand, supra. 

Where there is a conflict in the testi- 
mony, it is not error to charge the jury 
that they may resort to the evidence of 
their senses on the view to determine the 
truth: Seattle & M. R. Co. v. Roeder, 30 
Wash. 244. 

Where, under an agreement between a 
mill owner and a railroad company, a rail- 
road switch has been constructed by the 
mill owner, from the railroad to a mill for 
the purpose of running cars over same for 
the benefit of the mill, the mill owner can- 
not escape liability for damages occa- 
sioned by the necessary operation of the 
switch in the customary manner, although 
the trains may be run and operated by the 
railroad company: Patton v. Olympia Door 
etc. Co., 15 Wash. 210. 

If the owner of a lot has been damaged 
in a manner different from that of the 
public generally by the appropriation of a 
street for railroad purposes, he is entitled 
to compensation: Id.; following Hatch v. 
Tacoma etc. Ry. Co., 6 Wash. 1. 

There is proof of damages peculiar to 
plaintiff in the construction and operation 
of a railroad track in the street in front 
of his dwelling-house, when it appears 
that the track runs so close to the side- 
walk that a team cannot stand between 
them clear of the track, and that the 


§ 927. (5642.) Judgment and Decree of Appropriation. 

At the time of rendering judgment for damages, whether upon default 
or trial, if the damages awarded be then paid, or upon their payment, if not 
paid at the time of rendering such judgment, the court, or judge thereof, 
shall also enter a Judgment or decree of appropriation of the land, real estate, 
premises, right of way, or other property sought to be appropriated, thereby 
vesting the legal title to the same in the corporation seeking to appropriate 
such land, real estate, premises, right of way, or other property for corpo- 
rate purposes. Whenever said Judgment or decree of appropriation shall 
affect lands, real estate, or other premises, a certified copy of such judgment 
or decree of appropriation may be filed for record in the office of the auditor 
of the county where the said land, real estate, or other premises are situated, 
and shall be recorded by said auditor like a deed of real estate, and with like 
effect. If the title to said land, real estate, premises, or other property at- 
tempted to be acquired is found to be defective from any cause, the cor- 
poration may again institute proceedings to acquire the same, as in this 
article provided. [Cf. L. *90, p. 298, § 6; L. ’91, p. 84, § 1; 2 H. C., $ 653.) 


Cited in 18 Wash. 382; 38 Wash. 188; 
46 Wash. 279, 

If the judgment of appropriation is ir- 
regular and erroneous on its face, because 
it does not conform to the verdict and the 
statute in relation to the interest acquired 
by petitioner, the court may correct it 
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upon motion or petition: Seattle etc. Ry. 
Co. v. Johnson, 7 Wash. 97. 

A decree in condemnation proceedings 
appropriating certain lands for right of 
Way purposes is not binding on the owner 
when not a party thereto, nor is he es- 
topped from setting up the invalidity of 
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the proceedings from the fact that he was 
present at the hearing and gave testimony 
therein, when it was conceded on the 
hearing that no claim for damages in re- 
gard to that particular lot was involved: 
Owen v. St. Paul ete. Ry. Co., 12 Wash. 
314. 

In an action of ejectment a decree in 
condemnation proceedings awarding the 
land to defendant for right of way is no 
defense, where it appears that plaintiff 
was the owner of the land and had not 
been made a party to the condemnation 
proceedings: Id. 

As to remedies of owners of property 
sought to be appropriated, see notes to 
§ 921. Also, see 1 Remington’s Digest, p. 
1055, § 126 et seq. 

Ejectment may be maintained to re- 
cover possession of a railroad right of 
way used and occupied by a railroad com- 
pany for its roadbed for public purposes, 
where proceedings are stayed and the 
effect of the judgment is to compel the 
company to make compensation for the 
property taken: Slaght v. Northern Pac. 
R. Co., 39 Wash. 576. 

Upon granting an injunction to restrain 
the operation of a railroad until damages 
to abutting property be first paid, the 
injunction should be held in abeyance for 
thirty days to allow condemnation pro- 
ceedings to be commenced: Lund v. Idaho 
& Washington Northern R., 50 Wash. 574. 

Where a railroad company obtained an 
assignment of a contract by which the 
owner agreed to convey a right of way 
to another road, in consideration of its 
construction between certain points: Held, 
that the right of the owner to compensa- 
tion accrued when the company entered 
the land; and that having entered with- 
out reference to the agreement in ques- 
tion the company could not claim any 
right thereunder to have the land con- 
veyed, which it had already appropriated 
under the power of eminent domain: O. 
R. & N. Co. v. Day, 3 W. T. 252; and the 
land owner is likewise estopped from 
claiming compensation under the contract, 
as the company did not act upon the faith 
of it: Id. 

Under an agreement between the owner 
and a railway company whereby a right 
of way was to be conveyed in considera- 
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tion of one dollar and expenses incident 
to execution of deed, if the company 
should construct and operate its road 
thereon within two years, the substantial 
consideration is the construction and oper- 
ation of the road, and upon performance 
of this condition the equitable title passes 
to the company, although the money con- 
sideration may not have been paid: Mat- 
son v. Pt. Townsend S. Ry. Co., 9 Wash. 
449. 

COSTS: See 1 Remington's Digest, p. 
1055, $ 125. 

Under Code of 1881, $ 2475, in a par- 
ticular action for damages for appropria- 
tion of land by a railway company: Held, 
that plaintiff was entitled to costs and 
disbursements, including fifteen dollars 
attorney’s fees: Owsley v. O. R. & N. Co., 
1 Wash. 491. 

Costs cannot be taxed against a non- 
consenting owner who recovers no more 
than is tendered: See Adams County v. 
Dobschlag, 19 Wash. 356. 

Where the proceedings are instituted in 
the name of a county, but in reality for 
the benefit of a ditch district, the district 
and not the county would be liable for 
the costs: Lewis County v. Schobey, 31 
Wash. 357. 

As to conclusiveness and effect of 
award or judgment, see 1 Remington’s 
Digest, p. 1051, § 112; Seavey v. Seattle, 
17 Wash. 361; Compton v. Seattle, 38 
pa 514; Jones v. Seattle, 23 Wash. 
53. 

Title or rights acquired by petitioner: 
See 1 Remington’s Digest, p. 1058, $$ 141- 
144; Yakima Water etc. Co. v. Hathaway, 
18 Wash. 377; State ex rel. Morrell v. 
Superior Court, 33 Wash. 542; Kakeldy 
v. Columbia & P. S. R. Co., 37 Wash. 675. 

Reversion for nonuser of lands con- 
demned for booming purposes: Nicomen 
Boom Co. v. North Shore ete. Co., 40 
Wash. 315. 

Where mortgaged premises are taken 
for public uses, the damages awarded be- 
come a substitute therefor, and the mort- 
gage is a specific lien upon the fund: Com- 
mercial Nat. Bank of Scattle v. Johnson, 
16 Wash. 536. 

Interest on award or judgment: See 
State ex rel. Donofrio v. Humes, 34 Wash. 
347. 


§ 928. Decree Against State Lands—Filing with Commissioner— Effect. 

When a decree is entered appropriating lands owned by the state, or in © 
which the state has an interest, before any such decree shall be effective, the 
plaintiff shall cause to be filed in the office of the commissioner of publie lands 
a certified copy of such decree, together with a plat of the lands appropriated 
and contiguous thereto, in form and substance as prescribed and required by 
the board of state land commissioners, showing in detail the lands appro- 
priated, together with the amount of damages fixed and awarded in the 
decree. Upon receipt of such decree, plat and damages, the commissioner 
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of public lands shall examine the same, and if he shall find that the final 
decree and proceedings comply with the original petition and notice and 
any amendment duly authorized, and that no additional interest of the state 
has been taken or appropriated through error or mistake, he shall cause 
notations thereof to be made upon the abstracts, records and tract books of 
his office, and shall issue to the plaintiff his certificate, reciting compliance, 
in substance, with the requirements of this act, particularly describing the 
lands appropriated, and thereupon the appropriation shall become effective 
and the commissioner of public lands shall forthwith transmit the amount 
received as damages to the state treasurer, as in case of the sale of land, and 
the subdivision of land through which such right of way is appropriated shall 
thereafter be sold or leased subject to the right of way. [L. ’07, p. 507, $ 2; 
L. *09, p. 625, $ 1.] 

See supra, § 923, service in case of state lands, 
8 929. (5643.) Payment to Petitioner—On Appeal Money to Remain in 

Court. 

Upon the entry of judgment upon the verdict of the jury, or the decision 
of the court, or judge thereof, awarding damages, as hereinbefore prescribed, 
the petitioner, or any officer of or other person duly appointed by said cor- 
poration, may make payment of the damages assessed to the parties entitled 
to the same, and of the costs of the proceedings, by depositing the same with 
the clerk of said superior court, to be paid out under the direction of the 
court, or judge thereof; and upon making such payment into the court of the 
damages assessed and allowed, and of the costs to any land, real estate, prem- 
ises, or other property mentioned in said petition, such corporation shall be 
released and discharged from any and all further liability therefor, unless 
upon appeal the owner, or other person or party interested, shall recover a 
greater amount of damages; and in that case, only for the amount in excess 
of the sum paid into said court, and the costs of appeal; Provided, that in 
case of an appeal to the supreme court of the state by any party to the pro- 
ceedings, the money so paid into the superior court by such corporation as 
aforesaid shall remain in the custody of said court until the final determina- 
tion of the proceedings by the said supreme court. [L. ’90, p. 299, $ 7; 2 
H. C., $ 654.] 


Cited in 22 Wash. 160; 52 Wash. 52. 
A special proceeding to appropriate & 


Where proceedings to condemn a street 
across railroad rights of way and tracks 


“private way of necessity,” not being an 
equitable proceeding, but legal, the record 
on appeal may be brought up as in or- 
dinary civil actions: Long v. Billings, 7 
Wash. 267. See, also, Seavey v. Seattle, 
17 Wash. 361. f 

Enforcement of award or judgment: 
See Skagit County v. McLean, 20 Wash. 
92; 

In condemnation proceedings, after an 
assessment of damages by the jury, judg- 
ment cannot be entered for the amount 
of the award before the relator’s election 
to take the property, nor can the relator 
be required to make the election at once, 
but the same may be made within a 
reasonable time after the decree of ap- 
propriation: Port Townsend Southern R. 
Co. v. Barbare, 46 Wash. 275. 
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resulted in an award of $12,000 in favor 
of the defendants, and the city elected 
to abandon the proceeding and repealed 
the ordinance therefor, the judgment is a 
bar to a subsequent proceeding brought 
shortly after to condemn a street across 
the rights of way six inches south of the 
former location, where the same was 
brought for the purpose of evading the 
prior award, and in the hope of getting 
a lower verdiet: Northern Pac. R. Co. v. 
Georgetown, 50 Wash. 580. 

Objection to a decree in condemnation 
proceedings in that it failed to fix the 
time within which the petitioner shall 
pay the award is immaterial where, by a 
supplemental transcript, it appears that 
the award has been paid into court: Ful- 
ton v. Methow Trading Co., 45 Wash. 136. 
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Where the record on an appeal does 
not contain the pleadings of the defend- 
ants, in a proceeding to condemn property 
for widening a street, under Laws of 
1905, page 84, and it appears that twelve 
parties were represented by counsel at 
the trial, claiming interest in the prop- 
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jury to assess the compensation to be paid 
each person; and in aid of a judgment it 
will be presumed that there was a doubt 
or contest as to the ownership of the 
property condemned authorizing such re- 
fusa] within the meaning of $ 13 of the 
act: Seattle v. Park, 42 Wash. 151, 


erty, the court may refuse to require the 


$ 930. (5644.) Disposition of Money—Conflicting Claims. 

Any person, corporation, state, or county claiming to be entitled to any 
money paid into court, as provided in this article may apply to the court 
therefor, and upon furnishing evidence satisfactory to the court that he or it 
is entitled to the same, the court shall make an order directing the payment 
to such claimant the portion of such money as he or it shall be found entitled 
to; but if, upon application, the court, or judge thereof, shall decide that 
the title to the land, real estate, premises, or other property specified in the 
application of such claimant was in such condition as to require that an 
action be commenced to determine the conflicting claims thereto, he shall 
refuse such order until such action is commenced, and the conflicting claims 
to such land, real estate, premises, or other property be determined according 
to law. [Cf. L. ’88, p. 61, $8; L. 790, p. 299, $ 8; 2 H. C., $ 655.] 

Cited in 18 Wash. 382. 
See Commercial Nat. Bank v. Johnson, 16 Wash. 536, 


$ 931. (5645.) Appeal. 

Either party may appeal from the judgment for damages entered in the 
superior court to the supreme court of the state within thirty days after the 
entry of judgment as aforesaid, and such appeal shall bring before the su- 
preme court the propriety and justness of the amount of damages in respect 
to the parties to the appeal; Provided, however, that no bond shall be re- 
quired of any person interested in the property sought to be appropriated 
by such corporation, but in case the corporation appropriating such land, 
real estate, premises, or other property is appellant, it shall give a bond like 
that prescribed in the next following section, to be executed, filed, and ap- 
proved in the same manner: And provided further, that if the owner of the 
land, real estate, premises, or other property accepts the sum awarded by 
the jury, the court, or the judge thereof, he shall be deemed thereby to have 
waived conclusively an appeal to the supreme court, and final judgment by 
default may be rendered in the superior court as in other cases. [Cf. L. *88, 
p. 61, § 9; L. ’90, p. 300, $ 9.] 

See supra, § 929, disposition of moneys. 


Cited in 4 Wash. 17, 18; 22 Wash. 159; 

25 Wash. 550; 28 Wash. 321; 30 Wash. 
222; 38 Wash. 189, 190; 42 Wash. 689; 
43 Wash. 93, 94, 112; 44 Wash. 556; 46 
Wash. 36; 48 Wash. 92. 


Taking and perfecting appeal: See 1 
Remington’s Digest, p. 1052, $ 120. 


This provision being a special enact- 
ment is not repealed by the general act 
of 1891, limiting the time for taking ap- 
peals: Id. 

For effect of appeal under §§ 2977, 2978, 
Code 1881, see Pearson v. Island Co., 
Wash. 497. i 


The provision that either party “may” 
appeal from the judgment for damages, 
etc., must be construed to mean that the 
appeal “must” be prosecuted within the 
time limited: Seattle ete. Ry. Co. v. 
O’Meara, 4 Wash. 17. 
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The statute upon the subject of con- 
demnation proceedings being a complete 
act and containing a special enactment 
upon the subject of appeals, the general 
law regulating appeals is inapplicable: 
Western American Co. v. St. Ann Co., 22 
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Wash. 158; Tacoma v. Birmingham Co., 
50 Wash. 683. 

When appeal bond necessary: Port An- 
geles Pac. R. Co. v. Cooke, 38 Wash. 184. 

As to matters that may be reviewed on 
appeal, see 1 Remington's Digest, p. 1053, 
$ 122; Bellingham B. € B. C. R. Co. v. 
Strand, 14 Wash. 144; Western American 
Co. v. St. Ann Co., 22 Wash. 158; Seattle 
€ M. R. Co. v. Bellingham Bay etc. R. Co., 
29 Wash. 491; Parker v. Superior Court, 
25 Wash. 44; East Spring Street, In re, 
41 Wash. 366; State ex rel. McCormick 
v. Superior Court, 43 Wash. 91; Puyallup 
v. Lacey, 43 Wash. 110; O. R. € N. Co. 
v. McCormick, 46 Wash. 45. 

Matters reviewable on certiorari: See 
1 Remington's Digest, p. 1054, 124; 
Parker v. Superior Court, 25 Wash. 544; 
Seattle & M. R. Co. v. Bellingham Bay 
ete. R. Co., 29 Wash. 491; State ex rel. 
Smith v. Superior Court, 30 Wash. 219; 
State ex rel. Trimble v. Superior Court, 
31 Wash. 445; Samish River Boom Co. v. 
Union Boom Co., 32 Wash. 586; Healy 
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Lumber Co. v. Morris, 33 Wash. 490; 
State ex rel. Morrell v. Superior Court, 33 
Wash. 542; State ex rel. Ami Co. v. Su- 
erior Court, 42 Wash. 675; State ex rel. 

agett v. Superior Court, 46 Wash. 35; 
State ex rel. Kettle Falls Power etc. Co. v. 
Superior Court, 46 Wash. 500; State ex rel. 
Northern Pac. R. Co. v. Superior Court, 
49 Wash. 390. 

Application for writ of certiorari must 
be made within thirty days after entry 
of order: State ex rel. Alexander v. Su- 
perior Court, 42 Wash. 684. 

Matters not reviewable on certiorari: See 
State ex rel. Young v. Superior Court, 43 
Wash. 34; State ex rel. Nelson v. Superior 
Court, 31 Wash. 32; State ex rel. McCormick 
v. Superior Court, 43 Wash. 91; State ex rel. 
Port Townsend Southern R. Co. v. Superior 
Court, 44 Wash. 554; State ex rel. N. P. 
R. Co. v. Superior Court, 46 Wash. 303. 

Laws 1901, page 213, § 1, attempting to 
amend this section, was void for defect 
in the title: State ex rel. Seattle Elec. Co. 
v. Superior Court, 28 Wash. 317. 


(5646.) Prosecution of Work Pending Appeal. 


The construction of any railway surface tramway, elevated cable tram- 


way, or canal, or the prosecution of any works or improvements by any cor- 
poration as aforesaid shall not be hindered, delayed or prevented by the 
prosecution of the appeal of any party to the proceedings: Provided, the 
corporation aforesaid shall execute and file with the clerk of the court in 
which the appeal is pending a bond to be approved by said clerk, with suffi- 
cient sureties, conditioned that the persons executing the same shall pay 
whatever amount may be required by the judgment of the court therein, and 
abide any rule or order of the court in relation to the matter in controversy. 
[Cf. L. ’88, p. 62, $10; L. ’90, p. 300, $ 10; 2 H. C., $ 657; L. *97, p. 64, $ 2.] 


Cited in 28 Wash. 319; 38 Wash. 186, 
189, 190. 


sary to perfect the appeal, and does not 
assume that the petitioner desires to pro- 


Upon an appeal from an award of dam- 
ages in condemnation proceedings, where 
there was no decree of appropriation, the 


ceed with the condemnation, nor preclude 
the abandonment thereof: Port Angeles 
Pac. R. Co. v. Cooke, 38 Wash. 184. 


appeal bond under this section is neces- 


§ 933. (5647.) Appropriation of Right of Way Through Defiles, etc. 
Any railroad company whose right of way passes through any canyon, 
pass, or defile shall not prevent any other railroad company from the use and 
occupancy of said canyon, pass, or defile for the purpose of its road in common 
with the road first located or the crossing of other railroads at grade, and 
any railroad company authorized by law to appropriate land, real estate, 
premises, or other property for right of way, or any other corporate purpose, 
may present a petition in the manner and form hereinbefore provided for the 
appropriation of a right of way through any canyon, pass, or defile for the 
purpose of its road, where right of way has already been located, condemned, 
or occupied by some other railroad company through such canyon, pass, or 
defile for the purpose of its road, and thereupon like proceedings shall be 
had upon such petition as herein provided in other cases; and at the time of 
rendering judgment for damages, whether upon default or trial, the court, 
or judge thereof, shall enter a judgment or decree authorizing said railroad 
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company to occupy and use said right of way, roadbed, and track, if neces- 
sary, in common with the railroad company or companies already occupying 
or owning the same, and defining the terms and conditions upon which the 
same shall be so occupied and used in common. [L. ’90, p. 301, § 12; 2 H. C., 
$ 658. ] 

Cited in 7 Wash. 164; 29 Wash. 497. by an earlier road: Seattle etc. Ry. Co. 
, This section provides for cases where agar A ec and effect 
it is necessary for railroad to go through of this section, see North Coast R. Co. v. 
a canyon, pass, or defile already occupied North. Pac. B. Co., 48 Wash. 529. 


.§ 934. (5648.) Appropriation by Electric Power Companies, etc. 

The right of eminent domain is hereby extended to all corporations in- 
corporated or that may hereafter be incorporated under the laws of this state 
or any state or territory of the United States, and doing business in this 
state, for the purpose of transmitting electric power by wire, cable or by any 
other means: Provided, however, that said right of eminent domain shall 
not be exercised in respect to any residence or business structure or struc- 
tures. [L. ’95, p. 80, $ 1.] 


§ 935. (5649.) Right to Enter Lands for Survey, etc. 

Every corporation incorporated or that may hereafter be incorporated 
under the laws of this state or any state or territory of the United States, and 
doing business in this state, for the purpose of transmitting electric power by 
wire, cable or any other means, shall have the right to enter upon any land 
between the termini of the proposed lines for the purpose of examining, 
locating and surveying such lines, doing no unnecessary damage thereby. 
[L. ’95, p. 80, § 2.] 


$ 936. (5650.) Procedure as in Other Cases. 

Every such corporation shall have the right, subject to the proviso con- 
tained in the last preceding section, to appropriate real estate or other prop- 
erty for right of way or for any corporate purposes in the same manner and 
under the same procedure as now is or may be hereafter provided by the law 
in the case of other corporations authorized by the laws of this state to exer- 
cise the right of eminent domain. [L. 795, p. 80, $ 3.] 


CHAPTER VI. 
WASTE, TRESPASS AND NUISANCE. 


§ 937. (5654.) Waste Actionable. 

Wrongs heretofore remediable by action of waste shall be subjects of 
actions, as other wrongs. [Cf. L. ’54, p. 206, $ 403; L. *69, p. 143, $ 554; 
Cd. ’81, $ 600; 2 H. C., $ 659.] 


See supra, $ 159, limitation of actions for. 
See infra, $$ 1536, 1537, action by administrator for waste, trespass, ete. 


$ 938. (5655.) Action Against Guardian or Tenant—Damages—Forfeit- 
ure—Eviction. 

If a guardian, tenant in severalty or in common, for life or for years, of 

real property, commit waste thereon, any person injured thereby may main- 
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tain an action at law for damages therefor against such guardian or tenant; 
in which action there may be Judgment for treble damages, forfeiture of the 
estate of the party committing or permitting the waste, and of eviction from 
the property. But judgment of forfeiture and eviction shall only be given . 
in favor of the person entitled to the reversion against the tenant in posses- 
sion, when the injury to the estate in reversion is determined in the action 
to be equal to the value of the tenant’s estate or unexpired term, or to have 
been done or suffered in malice. [Cf, L. ’54, p. 206, $ 403; L. *69, p. 143, 
$ 595; Cd. ’81, $ 601; 2 H. C., $ 660.] 


See supra, $ 217, venue in actions affecting real property. 


Cited in 2 Wash. 120, 

Injuries to lands formerly cognizable in 
the technical action of waste were as- 
sembled in this section, while those in 
which a stranger to the land was the 
wrongdoer, and which had been cognizable 
in the action of trespuss, were collected 
and provided for in the two following 
sections: McLeod v. Ellis, 2 Wash. 117, 
120. 


The common-law remedies embraced in 
these sections are continued as before, 


though they are now to be known as ac- 
tions for injuries to real property instead 
of waste in one case and trespass in the 
other: Id. 

The fact that a mortgagee in possession 
of premises is committing waste will not 
authorize the appointment of a receiver 
in the absence of proof of the mortgagee's 
insolvency: Brundage v. Home Savings & 
Loan Assn., 11 Wash. 277. 


§ 939. (5656.) Trespass for Cutting Trees, etc.—Damage. 

Whenever any person shall cut down, girdle, or otherwise injure or carry 
off any tree, timber, or shrub on the land of another person, or on the street 
or highway in front of any person’s house, village, town, or city lot, or culti- 
vated ground, or on the common or public grounds of any village, town, or 
city, or on the street or highway in front thereof, without lawful authority, 
in an action by such person, village, town or city, against the person commit- 
ting such trespasses, or any of them, if Judgment be given for the plaintiff, it 
shall be given for treble the amount of damages claimed or assessed therefor, 
as the case may be. [L. ’69, p. 143, $ 556; Cd. ’81, $ 602; 2 H. C., $ 661.] 


See infra, $$ 2822, 2823, offense of trespass on inclosed and uninclosed lands. 


Cited in 2 Wash. 120, 122, 123; 27 Wash. 
66, 358; 40 Wash. 45, 47. 

TRESPASS: See 2 Remington’s Digest, 
p. 2728, §§ 1, 2. 

A person, "though the owner, has no 
right to invade forcibly the actual and 
peaceful occupancy of land by another, 
even if the latter holds the same without 
right. Bv so doing he becomes a tres- 
passer: White v. Territory, 3 W. T. 397. 

The owners of lands upon which a rail- 
road company has entered without notice 
of an intention to appropriate the same 
under the statute, and without setting 
apart the lands to be taken, may maintain 
trespass for injuries to their property: 
Bellingham Bay ete. Ry. Co. v. Loose, 2 
Wash, 500; Downs v. Seattle etc. Ry. Co., 
5 Wash. 781; Olson v. Seattle, 30 Wash. 
687. 

A person entering upon inclosed and 
improved lands occupied and claimed un- 
der a certificate of purchase from a rail- 
road company is a naked trespasser: 
Laurendeau v. Fugelli, 1 Wash. 559. 

A lessee's possession of stone quarried 
from his leasehold estate is sufficicnt to 
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support replevin against a trespasser who 
removes the same: Reynolds v. Dexter 
Horton & Co., 2 Wash. 185. 

Although the act of quarrying may be 
waste by the tenant, his possession or that 
of his assignee is good as against a mere 
wrongdoer: Id. 

Sufliciency of title or right of posses- 
sion to support action: See 2 Remington’s 
Digest, p. 2729, §§ 5, 6; Colwell v. Smith, 
1 W. T. 92; Wendel v. Spokane County, 
27 Wash. 121; Olson v. Seattle, 30 Wash. 
687; Nickelson v. Cameron Lumber Co., 
39 Wash. 569. 

As to defenses: See United States v. 
Kelly, 3 W. T. 41; Anderson v. Northern 
Pac. R. Co., 19 Wash. 340. 

Trespass does not lie for consequential 
damages: Suter v. Wenatchee Water 
Power Co., 35 Wash. 1. 

In an action for the wrongful conver- 
sion of trees, not commenced or tried in 
the county where the lands were situated, 
a paragraph of the complaint relating to 
trespass thereon based upon this section 
of the code may be rejected as surplus- 
age, and the action treated merely as one 


CHAP. VI] 


of conversion in order to sustain the juris- 
diction of the court: McLeod v. Ellis, 2 


© Wash. 117. 


In an action to enjoin the commission 
of trespass upon lands the complaint is 
defective where the trespasses are alleged 
in general terms only: Wilkeson C. & C. 
Co. v. Driver, 9 Wash. 177. 


Sufficiency of allegations as to title and 
possession: See Maggs v. Morgan, 30 
Wash. 604, 


A brought suit against B for damage 
to his crops by cattle of B. Upon trial, 
it being disclosed that C had an interest 
in the crops, the court summarily dis- 
missed the action, because of the non- 
joinder of C; Held, error in so doing; 
that the interest of C might be consistent 
with the right of A to recover for the 
trespass and at most could only operate 
as a partial failure of proof: Washburn 
v. Case, 1 W. T. 253, 


In an action of trespass to real prop- 
erty, parol proof of plaintiff’s undisputed 
possession is sufficient to show title in 
himself, when no better title is alleged 
to be in defendant or some other person: 
Spurlock v. Pt. Townsend So. Ry. Co., 13 
Wash. 29. 


In an action of trespass by a lessee to re- 
cover damages for the tearing down of a 
leased building and the removal of the 
lessee’s effects therefrom, evidence of the 
market value of the building and contents 
is inadmissible: Froelich v. Morse, 15 
Wash. 636. 

As to burden of proof to show malicious 
and wanton damage, when charged in 
complaint: See Rice Fisheries Co. v. Pa- 
cific Realty Co., 35 Wash. 535. 


§ 940. 


WASTE, TRESPASS AND NUISANCE. 


$§ 940, 941 


Damages—Actions for treble damages, 
recovery, etc.: See 2 Remington’s Digest, 

. 2730, 88 12-18; Tacoma Mill Co. v. 
Perry, 40 Wash. 44; Rice Fisheries Co. v. 
Pac. Realty Co., 35 Wash. 535; Gardner 
v.: Lovegren, 27 Wash. 356; Chappel v. 
Puget Sound Reduction Co., 27 Wasu. 63. 

DAMAGES.—An instruction that the 
jury could themselves assess treble dam- 
ages is erroneous, as it is for the court to 
treble the damages in its judgment after 
the jury have assessed actual damages: 
McLeod v. Ellis, 2 Wash. 117. 

In an action to enjoin defendant from 
interfering with plaintiff’s right to take 
gravel from defendant's land, defendant 
cannot counterclaim damages committed 
by plaintiff to the land and growing wheat 
when such trespass has no connection with 
the taking of the gravel: Corliss v. Dun- 
ning, 8 Wash. 332. 

Proof of damages subsequent to com- 
mencement of an action is inadmissible 
under an answer which states, “that for 
the period of one year prior to the com- 
mencement of said cause plaintif has 
wrongfully and oppressively torn down 
defendant’s fences, etc.”: Id. 

Action for continuing trespass: Sce 
Doran v. Seattle, 24 Wash. 182. 

This section was not intended to apply 
to cases in which the trespass was com- 
mitted through an innocent mistake as to 
the boundary or location of a tract of Jand 
claimed by the defendant: See the next 
section. 

A finding that a trespass was not casual 
or involuntary is supported where defend- 
ants cut trees without having made an ef- 
fort to locate section lines, which were easily 
located after the trespass: Nethery v. Nel- 
son, 51 Wash. 624, 


(5657.) Casual or Involuntary Trespass—Damages. 


If upon trial of such action it shall appear that the trespass was casual 


or involuntary, or that the defendant had probable cause to believe that the 
land on which such trespass was committed was his own, or that of the person 
in whose service or by whose direction the act was done, or that such tree or 
timber was taken from uninclosed woodlands, for the purpose of repairing 
any public highway or bridge upon the land, or adjoining it, judgment shall 
only be given for single damages. [L. ’69, p. 143, $ 557; Cd. 81, $ 603; 2 H. 
C., $ 662.] 


Cited in 2 Wash. 120; 27 Wash. 66, 358; notes, without resorting to a proper 


40 Wash. 45, 47. 

Where a boundary line between two 
quarter section corners is in dispute, a 
land owner who adopts a line run on the 
magnetic variation called for in the field- 


§ 941. 


‘uethod for determining the true line, is 
guilty of voluntary and not a casual or 
involuntary trespass, if he cuts timber on 
the adjoining tract: Heybrook v. Index 
Lumber Co., 49 Wash. 378, 


(5658.) Injunction to Prevent Waste. 


When any two or more persons are opposing claimants under the laws of 


the United States to any land in this state. and one is threatening to commit 
upon such land waste which tends materially to lessen the value of the inher- 
itance, and which cannot be compensated by damages, and there is imminent 
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danger that unless restrained such waste will be committed, the party, on 
filing his complaint and satisfying the court or judge of the existence of the 
facts, may have an injunction to restrain the adverse party. In all cases he 
shall give notice and bond as is provided in other cases where injunction is 
granted, and the injunction when granted shall be set aside or modified as 
is provided generally for injunction and restraining orders. [L. ’54, p 
206, $ 404; Cd. ’81, $ 604; 2H. C., $ 663.] 


Cited in 5 Wash. 153, 155, 156. one of the claimants, because the word 

Actions for waste: See 2 Remington's “person,” when used in the statute, does 
Digest, p. 2852, $ 1; Brundage v. Home not include the state: McBride v. Board 
Savings € L, Assn., 11 Wash. 277. of Commrs. (Wash.), 44 Fed. 17. 

The statute assumes that there will be A bill for an injunction to prevent 
instances where money will be inade- waste, showing that plaintiff is an appli- 
quate to compensate for damages to lands: cant to purchase the premises from the 
Arment v. Hensel, 5 Wash. 152, 154. United States as mineral land; that his 

Cutting down trees on public land is right is under contest in the land office; 
waste within the meaning of this section, that defendant claims title adversely to 
and an injunction will lie bv a claimant him, does not state a case within the ex- 
thereof to restrain an opposing claimant ception to the rule, that equity will not 
from committing waste thereon: Id. See, interfere to prevent waste when complain- 
also, Colwell v. Smith, 1 W. T. 92. ant’s title is in dispute: Id. 

The provisions of this section are not 
applicable in a case in which the state is 


§ 942. (5659.) Action by Occupant of Unsurveyed Land. 

Any person now occupying and settled upon, or who may hereafter oc- 
cupy or settle upon, any of the unsurveyed public lands, not to exceed one 
hundred and sixty acres, in this state, for the purpose of holding and culti- 
vating the same, may commence and maintain any action, in any court of 
competent jurisdiction, for interference with or injuries done to his or her 
possessions of said lands, against any person or persons so interfering with 
or injuring such lands or possession: Provided always, that if any of the 
aforesaid class of settlers are absent from their claims continuously for a 
period of six months in any one year, the said person or persons shall be 
deemed to have forfeited all rights under this section. [L. ’83, p. 70, § 1; 
2 H. C., $ 543. ] 

“Section” substituted for “act,” being identical as to the provisions referred to. 


A settler on unsurveyed lands cannot moval of timber therefrom: See Nichel- 
recover damages for the cutting and re- son v. Cameron Lumber Co., 39 Wash. 569. 


§ 943. (5660.) Actionable Nuisances, Defined. 

The obstruction of any highway, or the closing of the channel of any 
stream used for boating or rafting logs, lumber, or timber, or whatever is 
injurious to health, or indecent, or offensive to the senses, or an obstruction 
to the free use of property, so as to essentially interfere with the comfortable 
enjoyment of the life and property, is a nuisance, and the subject of an action 
for damages and other and further relief. [Cf. L. ’54, p. 207, $ 405; L. ’69, 
p. 144, § 559; Cd. ’81, $ 605; 2 H. C., $ 664.) 


See infra, § 8307 et seq., public nuisances, 
See infra, $ 8310, private nuisance defined. 


Cited in 13 Wash. 618, Darling, 39 Wash. 125; Ingersoll v. Rous- 


As to matters constituting a public seau, 35 Wash. 92, | a 
nuisance, see 2 Remington's Digest, p. „A court of equity will not grant injune- 
2164, ss 11-14; State v. Bruce, 23 Wash. tive relief against parties destroying or 
777; Graetz v. McKenzie, 9 Wash. 696; threatening to destroy a fence placed and 
Wilcox v. Henry, 35 Wash. 591; Tilden v. Maintained upon a public highway in vio- 
Gordon & Co., 34 Wash. 92; Dempsie v. o: Ne law: Johnson v. Maxwell, 2 

ash, 4942. 
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The obstruction of a public road by 
building a fence therein is a nuisance 
which may be abated by any person in- 
juriously affected thereby, provided it be 
done without committing a breach of the 
peace or doing unnecessary injury: Id.; 
Smith v. Mitchell, 21 Wash. 536. 

Temporary closing of a street by a rail- 
road company under authority of city in 


§ 944. (5661.) 


WASTE, TRESPASS AND NUISANCE. 


Who may Maintain. 


§ 944 


order to build a bridge, not a nuisance: 
See Lund v. St. Paul M. & M. B. Co., 31 
Wash. 286. 

Acts or conduct constituting a private 
nuisance: See 2 Remington’s Digest, p. 
2162, §§ 1, 2; Doran v. Seattle, 24 Wash. 
182; Sterrett v. Northport Min. ete. Co., 
30 Wash. 164; Woodard v. West Side Mill 
Co., 43 Wash, 308. 


Such action may be brought by any person whose property is injuri- 
ously affected or whose personal enjoyment is lessened by the nuisance. If 


the judgment be given for the plaintiff in such action, he may, in addition to 
the execution to enforce the same, on motion, have an order allowing a war- 
rant to issue to the sheriff to abate such nuisance. Such motion shall be 
allowed, of course, unless it appear on the hearing that the nuisance has 
ceased, or that such remedy is inadequate to abate or prevent the continu- 
ance of the nuisance, in which latter case the plaintiff may have the defend- 


ant enjoined. 
L. ’91, p. 89, § 1; 2 H. C., $ 665.] 
See references to last section. 


Cited in 13 Wash. 618. 

Rights of private persons: See 2 Rem- 
ington's Digest, p. 2165, $$ 15, 16; Morris 
v. Graham, 16 Wash. 343; Cherry Point 
Fish Co. v. Nelson, 25 Wash. 558; Dawson 
v. MeMillan, 34 Wash. 269; Smith v. 
Mitchell, 21 Wash. 536; Sutton W. € P. 
Co. v. Weverhauser Tim. Co., 31 Wash. 
558; Grantham v. Gilson, 41 Wash. 125. 

An injunction will not lie to restrain 
the sale of intoxicating liquors to plain- 
tiff’s employees on the ground that some of 
such employees become intoxicated and 
become disqualified from rendering service 
to their employer: N. P. Ry. Co. v. 
Whalen, 3 W. T. 452. 

A complaint by a railroad company al- 
leging that there are a number of saloons 
and gambling-houses along the line of its 
roa.l, and that they are public and private 
nuisances, but failing to name any par- 
ticular houses, or designate wherein it is 
disorderly or a nuisance, is insufficient: 
Id. 

Riding on a bicycle on a public high- 
way is not a nuisance requiring special 
police surveillance: State v. Bruce, 23 
Wash. 777. 

A eity, proceeding to abate a nuisance 
in one of its streets, is clothed with the 
attributes of sovereignty, and may prose- 
cute its suit in the first instance by a bill 
in equity: Moore v. Walla Walla, 2 W. T. 
184. 

Resort to a judicial tribunal should pre- 
cede destruction of property, where there 
is any doubt as to existing rights of the 
nerson whose property is sought to be de- 
stroved: Spokane St. Ry. Co. v. Spokane 
Falls, 6 Wash. 521, 527. 

Although a street railway track con- 
structed without authority may be tech- 
aically a nuisance, yet where there is no 
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[Cf. L. ’54, p. 207, $ 406; L. '69, p. 144, $ 560; Cd. ’81, $ 606; 


general law of the city declaring such 
railway a nuisance and authorizing its 
abatement, the city is not authorized, un- 
der a charter provision empowering it “to 
cause any nuisance to be abated,” to tear 
up the same: Id. 

A public nuisance can be abated only 
by a public officer, except where the party 
who desires to abate it has some special 
interest in the abatement which is differ- 
ent from and greater than the interest of 
the community: Griffith v. Holman, 23 
Wash, 347. 

Public nuisances—Actions for abate- 
ment or injunction: See 2 Remington's 
Digest, p. 2165, §§ 18-28; Id., p. 2068, $$ 
310-312; Ingersoll v. Rousseau, 35 Wash. 
92; Dempsie v. Darling, 39 Wash. 125; 
Wileox v. Henry, 35 Wash. 591; Winsor 
v. Hanson, 40 Wash. 423; Grantham v. 
Gilson, 41 Wash. 125; Wilson v. West & 
Slade Mill Co., 28 Wash. 312; West Seat- 
tle v. West Seattle Land ete. Co.. 38 
Wash. 359; Lund v. St. Paul M. & M. R. 
Co., 31 Wash. 286. 

The fact that the remedy provided by 

943 and this section for the abatement 
of a nuisance is an action at law will not 
preclude the court from granting equitable 
relief, in a proceeding therefor, when a 
suit at law for the abatement of the 
nuisance would prove entirely inadequate: 
Carl v. West Aberdeen Land etc. Co., 13 
Wash. 616. 

Although the obstruction of a navigable 
stream may be a public nuisance, yet a 
private action may be maintained for its 
removal, when plaintiffs have a special 
interest in having the obstruction removed 
so that they can float their logs down the 
stream: Id. 

The fact that the court mistakenly ad- 
mitted evidence competent only in a “wit 


$$ 945, 946 


at law for the abatement of a nuisance, 
will not deprive plaintiffs of a right to 
equitable relief, where the pleadings and 
proofs are sufficient to warrant the grant- 
ing of such relief: Id. 


Boom companies organized under § 7119 
et seq. have no right to interfere with the 
navigation or use of the streams upon 
which they have constructed booms: Id. 


A decree granting equitable relief in 
a petition for a mandatory injunction 
against a nuisance, which impliedly goes 
further and adjudges the abatement of 
the nuisance, should be interpreted in the 
light of the finding made by the court, 
in which it has decided that it is not 
within its province, in the action brought, 
to determine whether or not an obstruc- 
tion should be abated as a nuisance: Id. 


A proprietor is not justified in entering 
upon adjoining lands to abate a nuisance 
by the removal of a boom placed across 
the stream, where it has caused him no 
injury, and merely because of a proba- 
bility that it will create a nuisance in 
the future: Winsor v. Hanson, 40 Wash. 
423. 


A private action will not lie to abate 
a nuisance common to the entire public: 
Jones v. St. Paul etc. R. Co., 16 Wash. 25. 


Private nuisances—Abatement, injunc- 
tion and actions for damages: See 2 Rem- 
ington’s Digest, p. 2163, §§ 4-10; Winsor 
v. Hanson, 40 Wash. 423; Doran v. Seat- 
tle, 24 Wash. 182; Sterrett v. Northport 


§ 945. 
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Min. etc. Co., 30 Wash. 164; Rowe v. 
Northport Smelt. etc. Co., 35 Wash. 101. 

The evidence is sufficient to show a 
nuisance in maintaining a fish market in 
an improper and obnoxious manner, where 
the evidence of many witnesses from the 
immediate vicinity was to the effect that 
offensive fumes and odors from shellfish, 
boiled or stored in an improper manner, 
permeated the atmosphere, and the same 
was not disputed except by negative tes- 
timony of persons occasionally in the 
market; and it was error to dismiss an 
action to abate the same: Asia v. Pool, 47 
Wash. 515. 

Sufficiency of evidence of damage: See 
Id. 

The evidence is sufficient to show that 
the operation of a stamp-mill in a leased 
storeroom, on the ground floor of a hotel 
building, is a nuisance which the land- 
lord has a right to have abated by termin- 
ation of the lease, and it is error to grant 
a nonsuit in his action of forcible entrv 
and detainer, where it appeared that the 
operation of the machinery severely shook 
and jarred the building to such an extent 
ns to greatly annoy the guests everywhere 
in the hotel, and prevent the leasing of 
certain rooms: Ridpath v. Spokane Stamp 
Works, 48 Wash. 320. 

Public nuisances—Criminal prosecu- 
tions: See 2 Remington’s Digest, p. 2168, 
§§ 29-33; State v. Schaffer, 31 Wash. 305; 
State v. Brown, 7 Wash. 10; State v. 
Paggett, 8 Wash. 579; State v. Horlacher, 
16 Wash. 325. 


(5662.) Warrant for Abatement of Nuisance. 


If the order be made, the clerk shall thereafter, at any time within six 


months, when requested by the plaintiff, issue such warrant directed to the 
sheriff, requiring him forthwith to abate the nuisance at the expense of the 
defendant, and return the warrant as soon thereafter as may be, with his pro- 
ceedings indorsed thereon. The expenses of abating the nuisance may be 
levied by the sheriff on the property of the defendant, and in this respect the 
warrant is to be deemed an execution against property. [Cf. L. ’54, p. 207, 
$ 407; L. ’69, p. 145, $ 561; Cd. ’81, $ 607; 2 H. C., $ 666.] 


§ 946. (5663.) Stay of Warrant. 

At any time before the order is made or the warrant issues, the defendant 
may, on motion to the court, or judge thereof, have an order to stay the issue 
of such warrant for such period as may be necessary, not exceeding six 
months, to allow the defendant to abate the nuisance himself, upon his giving 
bond to the plaintiff, in a sufficient amount, with one or more sureties, to the 
satisfaction of the court, or judge thereof, that he will abate it within the 
time and in the manner specified in such order. The sureties shall justify 
as bail upon arrest. If the defendant fails to abate such nuisance within 
the time specified, the warrant for the abatement of the nuisance may issue 
as if the same had not been stayed. [L. *69, p. 145, $ 562; Cd. ’81, $ 608; 
2 H. C., $ 667.] 


See supra, § 765, qualifications of bail on arrest. 
See infra, § 8322, stay in cases of public nuisance, 
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CHAPTER VII. 
ESTABLISHMENT OF BOUNDARIES OF LANDS. 


8 947. (5667.) Establishment of Lost or Uncertain Boundary Lines. 
Whenever the boundaries of lands between two or more adjoining pro- 
prietors shall have been lost, or by time, accident, or any other cause shall 
have become obscure or uncertain, and the adjoining proprietors cannot 
agree to establish the same, one or more of said adjoining proprietors may 
bring his civil action in equity, in the superior court for the county in which 
such lands, or part of them, are situated, and such superior court, as a court 


of equity, may, upon such complaint, order such lost or uncertain boundaries 


to be erected and established and properly marked. 


H. C., § 668.] 


[L. ’86, p. 104, $ 1; 2 


See infra, $ 3984, establishment of lines and corners by county surveyor. 


Cited in 9 Wash. 185; 44 Wash. 101; 
47 Wash. 403. 


As to the description of boundaries, see 
1 Remington’s Digest, p. 392, §§ 1-9; Owen 
v. Henderson, 16 Wash. 39; Hutcheraft 
v. Lutwig, 13 Wash. 240; Odson v. Knox, 
8 Wash. 642; Shelton Logging Co. v. Gos- 
ser, 26 Wash. 126; Maynard v. Puget 
Sound Nat. Bank, 24 Wash. 455; Thayer 
v. Spokane County, 36 Wash. 63; 
Pachscher v. Fuller, 6 Wash. 534: McIrwin 
v. Charlebois, 38 Wash. 151; Waring v. 
Loomis, 35 Wash, 85; Stangair v. Roads, 
41 Wash. 583. 

The true corner for a donation claim 
is where the United States surveyor estab- 
lished it, notwithstanding its location may 
not be such as is designated on the plat 
or field-notes; but proof of such actual 
establishment at a place other than that 
indicated by the field-notes must be clear 
and convincing: Cadeau v. Elliott, 7 Wash. 
205; Greer v. Squire, 9 Wash. 359; see 
Squire v. Greer, 2 Wash. 209. 


Where neither course, distance, nor 
computed contents agree with the monu- 
ments, yet the monument controls when it 
is definitely ascertained: Cadeau v. Elli- 
ott, supra. 

The law establishes an obliterated cor- 
ner where the surveyor actually located 
it, and not where it ought to be located 


by a correct survey: Inmon v. Pearson, ' 


47 Wash. 402. 

If a deed describes the land conveyed 
as commencing at a point west of the 
northeast corner of a certain section, the 
presumption is that the point is due west, 
although the north line of the section is 
not the true meridian; but such presump- 
tion may be rebutted by extraneous tes- 
timony: Reed v. Tacoma Bldg. & Sav. 
Assn., 2 Wash. 198. 

Reference to a plat or map in a deed of 
conveyance makes it a part thereof; and 
when thus incorporated all the lines there- 
of have the same effect as monuments in 
controlling courses and distances therein 
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set out: State v. Tide Land Appraisers, 
5 Wash. 425, 426. 

One who purchases with reference to 
monuments marking the boundaries ac- 
quires title regardless of the lines shown 
by a recorded plat: Olson v. Seattle, 30 
Wash. 687. 

In a proceeding to re-establish a lost 
corner by a survey, if the actual loca- 
tion of the monuments can be ascertained, 
it is the duty of the surveyor to relocate 
the lost corner by following the govern- 
ment field-notes, proceeding from conceded 
monuments and corners: Strunz v. Hood, 
44 Wash. 99. 

The government meander line of a navi- 
gable lake marks the boundary of a grant 
made prior to the adoption of the con- 
stitution only where the same is below 
high-water mark, and if the meander is 
above high-water mark, the owner took 
title to the land to high-water mark: Van 
Siclen v. Muir, 46 Wash. 38. 

Presumptions and burden of proof, ad- 
missibility, weight and sufficiency of evi- 
dence in actions for the establishment of 
boundaries: See 1 Remington’s Digest, p. 
395, §§ 11-13; Moore v. Brownfield, 7 
Wash. 23; Blair v. Brown, 17 Wash. 570; 
Simmons v. Jamieson, 32 Wash. 619; 
Stangair v. Roads, 41 Wash. 583; Thayer 
v. Spokane County, 36 Wash. 63. 

Where the custom of surveyors in lay- 
ing out plats and in running lines is to 
make them conform to the nearest lines 
of the government survey, if such lines 
vary from the true line upon which they 
should have been run, the boundary lines 
given in a deed of conveyance as running 
north and south and east and west will 
be construed as conforming with the vari- 
ations in the nearest lines of the govern- 
ment survey: Tacoma Bldg. ete. Assn. v. 
Clark, 8 Wash. 289, 

Where a corner post placed upon the. 
original government survey cannot be 
more definitely located than as being 
somewhere within a space covered by a 
circle whose radius is fifty feet or more, 


§ 948 


it must be held to be a lost corner within 
the rule for the relocation of such cor- 
ners: Wilkerson Coal & Coke Co. v. 
Driver, 13 Wash. 610. 


The relocation of a Jost quarter post is 
without effect unless there is proof that, 
in relocating it, the rules prescribed by 
the United States statutes and the regu- 
lations adopted thereunder have been com- 
plied with: Id. 

The original location of a government 
corner marks the boundary line if it has 
been preserved; but if it is lost, it is 
properly established according to govern- 
ment rules for the relocation of lost 
corners: King v. Carmichael, 45 Wash. 
127. 

Evidence of one purchasing a lot ac- 
cording to the recorded plat, that she 
saw a stake at one corner of the block, 
is not sufficient to show a corner at vari- 
ance with the plat, where the stake was 
not identified in any way: La Bounty v. 
Seattle, 46 Wash. 141. 

Hearsay or genera] reputation is admis- 
sible to establish the location of a lost 
or obliterated boundary line or corner: 
Inmon v. Pearson, 47 Wash. 402. 

The grantees in a deed conveying land 
in a block by metes and bounds, which de- 
scription would be coincident with the 
south half of lot number 11, in case all 
the lots were sixty feet in width as 
stated on the plat, are not entitled to 
have their title quieted as against owners 
of the adjoining lot number 10, upon the 
mere claim that there was a shortage in 
the length of the block which, if evenly 
distributed among all the lots, would make 
the metes and bounds description cover 
part of lot 10, where there was no definite 
proof as to the location of the shortage 
or as to the lots affected thereby: Mason 
v. Long, 49 Wash. 18. 

That the true high-water mark of a nav- 
igable lake was rendered difficult of ascer- 
tainment by the acts of one in possession, 
does not entitle the state to have the same 
established at the government meander 
line, where the meander was admittedly 
many feet distant from the original high- 
water mark; and therefore the state can- 
not complain of the adoption of a con- 
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ACTIONS IN PARTICULAR CASES. 


[Tite VI 


ventional line which is approximately cor- 
rect: Brace & Hergert Mill Co. v. State, 
49 Wash. 326. 


Where the quarter section corners on 
the north and south sides of a section 
are in place, the dividing line between 
the east and west halves is a straight line 
between the said corners, and not an 
adopted line run on the magnetic varia- 
tion given by the government surveyor’s 
field-notes: Heybrook v. Index Lumber 
Co., 49 Wash. 378. 


Where a quarter corner is lost, it must 
be located halfway between the section 
corners: Heybrook v. Index Lumber Co., 
Id. 

Where a description first calls for the 
north boundary of the tract as at the 
center of a street, and runs thence south 
a certain number of feet to a railroad 
right of way for the south boundary, the 
first call prevails over the last call in 
determining the location of the north 
boundary, where there is a shortage be- 
tween the two boundaries: Stokes v. Cur- 
tis, 49 Wash. 235. 


There is sufficient evidence of the loca- 
tion of a disputed boundary line, the 
starting point of which was given as the 
center of F. street in a town plat, 823.5 
feet north of a certain government cor- 
ner, where it appears that the center of 
F. street is 823.5 feet north of the center 
of S. street, as given by the plat, the 
accuracy of the plat not being disnuted, 
and that the government stake originallv 
stood in the center of S. street, although 
it has long since disappeared: Stokes v. 
Curtis, 49 Wash, 235. 


Agreements between parties as to lines. 
estoppel, and adverse possession: See 1 
Remington’s Digest, p. 396, $$ 14-16; Lind- 
lev v. Johnston, 42 Wash. 257; Denny v. 
Northern Pac. R. Co., 19 Wash. 298; 
Phinney v. Campbell, 16 Wash. 203; Erick- 
son v. Murlin, 39 Wash. 43. 


An agreement for the re-establishment 
of a lost corner does not estop the party 
from objections to its location pursuant 
to the agreement when all the conditions 
of the agreement had not been carried 
out: Inmon v. Pearson, 47 Wash. 402. 


(5668.) Commissioners Appointed—Duties of. 


Said court may, in its discretion, appoint commissioners, not exceeding 
three competent and disinterested persons, one or more of whom shall be 
practical surveyors, residents of the state, which commissioners shall be, 
before entering upon their duties, duly sworn to perform their said duties 
faithfully, and the said commissioners shall thereupon survey, erect, estab- 
lish, and properly mark said boundaries, and return to the court a plat of 


said survey, and the field-notes thereof, together with their report. 


Said 


report shall be advisory, and either party may except thereto, in the same, 


manner as to a report of referees. 
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[L. *86, p. 105, $ 2; 2 H. C., $ 669.] 


CHAP. VOII] ACTIONS BY AND AGAINST PUBLIC CORPORATIONS. 


The appointment of commissioners un- 
der this section rests in the discretion 
of the trial court, and is not subject to 
Teview on appeal: Stangair v. Roads, 41 
Wash. 583. 

In a proceeding to re-establish a lost 
corner by a survey, it is not error, upon 


$$ 919-951 


appointed to make the survey, to refuse 
to admit additional evidence as to whether 
the monuments were lost, and contradict- 
ing the report in that particular, where 
that issue had been previously determined 
before the appointment of the commis- 
sioner: Strunz v. Hood, 44 Wash. 99. 


receiving the report of the commissioner 


§ 949. (5669.) Proceedings, How Conducted—Decree. 

The proceedings shall be conducted as other civil actions, and the court, 
on final decree, shall apportion the costs of the proceedings equitably, and 
the costs so apportioned shall be a lien upon the said lands, severally, as 
against any transfer or encumbrance made of or attaching to said lands, from, 
the time of the filing of the complaint: Provided, a notice of lis pendens is 
filed in the auditor’s office of the proper county, in accordance with law. 
[L. ’86, p. 105, § 3; 2 H. C., $ 670.] 

Cited in 44 Wash. 101. 


CHAPTER VIII. 
ACTIONS BY AND AGAINST PUBLIC CORPORATIONS. 


§ 950. (5673.) Actions by Public Corporations. 

An action at law may be maintained by any county, incorporated town, 
school district, or other public corporation of like character in this state, in 
its corporate name, and upon a cause of action accruing to it, in its corporate 
character, and not otherwise, in either of the following cases :— 

1. Upon a contract made with such public corporation ; 

2. Upon a liability prescribed by law in favor of such publie corporation ; 

3. To recover a penalty or forfeiture given to such public corporation; 

4. To recover damages for an injury to the corporate rights or property of 
such public corporation. [L. ’69, p. 154, $ 601; Cd. ’81, $ 661; 2 H. C., $ 671.] 


See supra, § 886, actions against the state. 

See infra, § 3822, capacity of counties to sue and be sued. 

See infra, § 3823, actions to be brought in corporate name, 

See infra, § 4483, power and liability of school districts. 

See infra, § 7518, power of cities of first class to sue and be sued. 
See infra, § 7671, power of cities of third class to sue and be sued, 
See §§ 7939-7951, actions by and against townships. 


Cited in 38 Wash. 106; 48 Wash. 88. A school district is liable under this 
Municipal corporations are subject to and the next section for the negligent 


suit only in the county in which they are 
situated: North Yakima v. Superior Court, 
4 Wash. 655. 

A county is not liable for personal in- 
juries caused by a defective sidewalk 


act and omissions of its officers or agents 
whereby a bucket of hot water, used in 
connection with the heating apparatus of 
a schoolroom, is overturned and a pupil 


under its control: Clark v. Lineoln Co., 1 
Wash. 518. Contra: Kirtly v. Snohomish 
County, 20 Wash. 111. 


§ 951. (5674.) Actions Against Public Corporations. 

An action may be maintained against a county, or other of the public 
corporations mentioned or described in the preceding section, either upon a 
contract made by such county or other public corporation in its corporate 
character, and within the scope of its authority, or for an injury to the rights 
of the plaintiff arising from some act or omission of such county or other pub- 
lie corporation. [L. ’69, p. 154, $ 602; Cd. ’81, $ 662; 2 H. C., $ 672.] 


Cited in 4 Wash. 658; 20 Wash. 113; See Collinsworth v. New Whatcom, 16 
21 Wash. 648; 48 Wash. 88, Wash. 224, 
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burned or scalded: Redfield v. School Dis- 
trict No. 3, 48 Wash. 85. 


ACTIONS IN PARTICULAR CASES. [TITLE VI 


$8 952, 953 
§ 952. (5675.) Verification of Pleadings by Public Corporations. 

In such actions, the pleadings of the public corporation shall be verified 
by any of the officers representing it in its corporate capacity, in the same 
manner as if such officer was a defendant in the action, or by the agent or 
attorney thereof, as in ordinary actions. [L. ’69, p. 154, $ 603; Cd. ’81, $ 
663; 2 H. C., § 673.] 


§ 953. (5676.) Manner of Enforcing Judgments. 

If judgment be given for the recovery of money or damages against 
such county or other public corporation, no execution shall issue thereon for 
the collection of such money or damages, but sucu judgment in such respect 
shall be satisfied as follows :— 

1. The party in whose favor such judgment is given may, at any time 
thereafter, when execution might issue on a like judgment against a private 
person, present a certified transcript of the docket thereof to the officer 
of such county or other public corporation who is authorized to draw orders 
on the treasury thereof; 

2. On the presentation of such transcript, such officer shall draw an order 
on such treasurer for the amount of the judgment, in favor of the party for 
whom the same was given. Thereafter such order shall be presented for 
payment and paid with like effect and in like manner as other orders upon 
the treasurer of such county or other public corporation; 

3. The certified transcript herein provided for shall not be furnished by 
the clerk, unless at the time an execution might issue on such judgment if 
the same were against a private person, nor until satisfaction of the same 
judgment in respect to such money or damages be acknowledged as in or- 
dinary cases. The elerk shall include in the transcript the memorandum of 
such acknowledgment of satisfaction and the entry thereof. Unless the 
transcript contain such memorandum, no order upon the treasurer shall issue 
thereon. [L. 69, p. 154, $ 604; Cd. ’81, $ 664; 2 H. C., $ 674.] 


See infra, § 3947, municipal warrants, action on. See notes. 


Cited in 9 Wash. 400; 14 Wash. 223; 


16 Wash, 458; 18 Wash. 37, 227; 20 Wash.. 


398; 31 Wash. 539; 34 Wash. 352, 641; 
45 Wash. 53; 50 Wash. 103. 

This section did not contemplate the 
issue of warrants in satisfaction of judg- 
ments except against existing funds, but 
a general practice has grown out of issu- 
ing them like other warrants and paving 
them as the treasurer is able, with inter- 
est at the legal rate from time of pres- 
entation until paid: Seymour v. Spokane, 
6 Wash. 362, 364. 

An action cannot be maintained upon a 
city warrant, but the holder's remedy, in 
case of refusal of the treasurer to make 
payment in the order of presentation, is 
by mandamus, and questions affecting the 
legality of the warrant can be tried there- 
in: Cloud v. Town of Sumas, 9 Wash. 399; 
Union Savings Bank v. Gelbach, 8 Wash. 
497. 

AU that a judgment ereditor of a eity 
can obtain is a warrant for the payment 
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of Lis claim according to the provisions 
of this section. No execution can be is- 
sued thereon, against the town: Cloud v. 
Town of Sumas, supra; see La France 
Fire Engine Co. v. Mt. Vernon, 9 Wash. 
142, 145; La France Fire Engine Co. v. 
Davis, 9 Wash. 600; Eidemiller v. Tacoma, 
14 Wash. 376, 387. 


As to execution and enforcement of 
judgment against municipal corporations, 
see 2 Remington’s Digest, p. 2118, § 475; 
Lorence v. Bean, 18 Wash. 36; Smith v. 
Ormsby, 20 Wash. 396; Chapin v. Port 
Angeles, 31 Wash. 535; State ex rel. Lane 
v. Ballinger, 41 Wash. 23; State ex rel. 
Donofrio v. Humes, 34 Wash. 347. 


This secticn does not preclude supple- 
mental proceedings to enforce a judgment 
against the state dental board, which un- 
der section 8423 handles its funds and sat- 
isfies its claims the same as anv individual 
or corporation: Stern v. State Board of 
Dental Examiners, 50 Wash, 100. 


9 
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CnaP. VIII] ACTIONS BY AND AGAINST PUBLIC CORPORATIONS. $$ 954-956 


§ 954. (5677.) Officer Refusing to Satisfy Judgment may be Attached. 

Should the proper officer of said corporation fail or refuse to satisfy said 
judgment, as in the preceding section provided, an attachment may be issued 
to compel his performance of said duty. [L. ’69, p. 155, $ 605; Cd. ’81, $ 
665; 2 H. C., § 675.] 

Cited in 14 Wash. 223; 31 Wash. 641. 
§ 955. (5678.) Tender Condition Precedent to Action to Enjoin Tax Col- 
lection. 

Hereafter no action or proceeding shall be commenced or instituted in 
any court of this state to enjoin the sale of any property for taxes, or to 
enjoin the collection of any taxes, or for the recovery of any property sold 
for taxes, unless the person or corporation desiring to commence or institute 
such action or proceeding shall first pay, or cause to be paid, or shall tender 
to the officer entitled under the law to receive the same, all taxes, penalties, 
interest, and costs justly due and unpaid from such person or corporation on 
the property sought to be sold or recovered. [L. ’88, p. 43, § 1; 2 H. C., $ 
676. ] 

See supra, $$ 718, 719, injunctions, 
See notes to § 9267, infra. 


Cited in 7 Wash. 641; 16 Wash. 535; 


Denman v. Steinbach, 29 Wash. 179; State 
19 Wash. 571; 22 Wash. 446, 448; 24 


ex rel. McClain v. Reed, 29 Wash. 383; 


Wash. 374; 29 Wash. 183; 31 Wash. 541; 
38 Wash. 497, 500; 43 Wash. 468; 44 
Wash. 245; 49 Wash. 425. 

Necessity of tender: See 2 Remington’s 
Digest, pp. 2702, 2703, § 166; Lewiston 
Water & P. Co. v. Asotin County, 24 
Wash. 371; Miller v. Pierce County, 28 
Wash. 110; Ward v. Huggins, 16 Wash. 


Landes Estate Co. v. Clallam County, 19 
Wash. 570; Merritt v. Covey, 22 Wash. 444; 
Phillips v. Thurston County, 35 Wash. 
187; McManus v. Morgan, 38 Wash. 528; 
Shepard v. Vincent, 38 Wash. 493; Young 
v. Droz, 38 Wash. 468; Moyer v. Foss, 
41 Wash. 130; Kahn v. Thorpe, 43 Wash. 
463. 


530; Kinsman v. Spokane, 20 Wash. 118; 


§ 956. (5679.) What Complaint must State. 

In all actions to enjoin the sale of any property for taxes, in all actions 
to enjoin the collection of any tax, and in all actions for the recovery of any 
property sold for taxes, the complainant must state and set forth specially in 
his complaint the tax that is justly due, with penalties, interest, and costs, the 
tax alleged to be illegal, and point out the illegality thereof; that the taxes 
for that and previous years have been paid; and when the action is for the 
recovery of lands or other property sold for taxes against the person or cor- 
poration in possession thereof, that all taxes, penalties, interest, and costs 
paid by the purchaser at tax sale, his assignees or grantees, have been fully 


paid or tendered, and payment refused. 


Cited in 19 Wash. 571; 38 Wash. 531; 
43 Wash. 468; 47 Wash. 695; 49 Wash. 
424, 425; 52 Wash. 515. 

As to sufficiency of the complaint: See 
2 Remington’s Digest, p. 2704, $ 169; Id., 
p. 2707, § 182; Puget Sound Nat. Bank 
of Seattle v. Seattle, 9 Wash. 608; Lewis- 
ton W. & P. Co. v. Asotin County, 24 
Wash. 371; Miller v. Pierce County, 28 
Wash. 110; Morrison v. Berlin, 37 Wash. 
600; Kahn v. Thorpe, 43 Wash, 463. 

This section does not apply to an or- 
dinary action of ejectment, where the 
plaintiff was ousted by one claiming un- 
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[L. ’88, p. 44, $ 2; 2 H. C., $ 677.] 


der a void tax title which, under the Law 
of 1897, was subject to collateral attack 
from the fact that the tax had already 
been paid: Bullock v. Wallace, 47 Wash. 
690. 

Under $$ 955-957, a suit to recover pos- 
session of lands sold to satisfv a tax can- 
not be commenced without first paying or 
tendering to the person in possession 
claiming under the tax title the amount 
of the tax with interest, penalties and 
costs for which the land was sold; and the 
fact that the judgment had been irreg- 
ularly vacated and the taxes were there- 


88 957, 958 ACTIONS IN PARTICULAR CASES. [Tire VI 
tendered to the defendant holders of the tax 
title all taxes, penalties, interest, and costs, 
paid by them at the tax sale, the same 
being made a condition precedent to action 
by this section: Nunn v. Stewart, 52 Wash. 
513. 


upon paid to the county treasurer does 
not alter the case: Ryno v. Snider, 49 
Wash. 421. 

An action to set aside a tax deed and 
quiet title is properly nonsuited where it 
is not alleged or proved that the plaintiff 


§ 957. (5680.) Construction. 

The provisions of sections 955 and 956 shall be construed as imposing 
additional conditions upon the power of the court or Judge in granting in- 
junctions to those already imposed, and of imposing additional conditions 
upon the complainant in actions for the recovery of property sold for taxes. 
[L. ’88, p. 44, § 3; 2 H. C., $ 678.] 

Cited in 43 Wash, 468; 49 Wash. 425, 


CHAPTER IX. 
ACTIONS ON OFFICIAL BONDS, FINES AND FORFEITURES, 


§ 958. (5684.) Official Bonds, to Whom Deemed Security. 

The official bond of a public officer to the state, or to any county, city, 
town, or other municipal or public corporation of like character therein, shall 
be deemed a security to the state, or to such county, city, town, or other 
municipal or public corporation, as the case may be, and also to all persons 
severally, for the official delinquencies against which it is intended to pro- 


vide. [L. ’69, p. 152, § 592 


See supra, § 7 


. Cd. ’81, $ 652; 2 H. C., $ 694.] 


77, bonds not to fail for want of form. 


See infra, § 974 et seq., actions for protection to sureties, and notes. 
See infra, § 1159, goe on contractor’s bond to indemnify puole corporations. 


See infra, $$ 8326, 8327 


, actions on official bonds. 


See intra, § S336 et en ., provisions for release of sureties on official bonds. 


Liabilities on official bonds: See 2 Rem- 
ington’s Digest, p. 2183, $s 53-63; Spokane 
v. Allen, 9 Wash. 229; Ballard v. Thomp- 
son, 21 Wash. 669; Snohomish County v. 
Kutf, 15 Wash. 637; Kittitas County V. 
Travers, 16 Wash, 528, i 

An action may be maintained on the 
oflicial bond of a treasurer of the board of 
regents of the agricultural college for 
the failure to turn over funds in his hands 
to his suecessor appointed by the board: 
State v. Smith, 9 Wash. 195. 

The fact that a custodian of city funds 
is required by law to give a bond for the 
proper disposition of moneys coming into 
his hands does not thereby constitute him 
a mere debtor to the city, to the extent 
that the funds ean be garnisheed by his 
judgment creditors: Marx v. Parker, 9 
Wash. 473. 

In an action on the official bond of the 
county treasurer for moneys unaccounted 
for, held, in a particular case, that the 
findings of the referee justify the eonelu- 
sion of law that plaintiff was entitled to 
judgment for the sum not accounted for: 
Ferry v. King Co. 2 Wash. 537. 

Settlements made bv the county com- 
missioners with an officer have not the 
force of a judicial decision, and are not 
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binding on the county: Ferry v. King 
Co., supra; Dillon v. Spokane Co., 3 W. T. 
498. - 
If the legislature has extended the term 
of an officer beyond the limit fixed by law 
at the time of his election and qualifica- 
tion, the sureties upon his bond cannot be 
held liable for his official acts during such 
extended term: King Co. v. Ferry, 5 Wash. 
930. 

Sureties on official bond of a chief of 
police cannot be held liable for his acts in 
receiving and detaining in a city prison 
persons arrested without process by police 
officers of the city, as such acts are not done 


virtute offieii but colore officii: Marquis 
v. Willard, 12 Wash. 528. 
DEFECTS — ALTERATIONS: See 2 


Remington's Digest, p. 2183, $ 54; Tum- 
water v. Hardt. 28 Wash. 684; State V. 
Bokien, 14 Wash. 403. 

An oflicial bond with no penal sum 
named in it, but left in blank where the 
penalty should be inserted, is a nullity: 
Walla Walla Co. v. Ping, 1 W. T. 339. 
And when the penal sum is not written 
in it until after it has been signed and 
sealed by the sureties and passed from 
their control, for delivery, the sureties 
are not estopped from denying their lia- 
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bility, although the bond has been ac- 
cepted without knowledge of the altera- 
tion: Walla Walla Co. v. Ping, supra; 
criticised in King Co. v. Ferry, supra. 

Although there has been an alteration 
made in an official bond of a county treas- 
urer before delivery, by erasure in the 
body of the bond of the name of a person 
proposed as surety, and the substitution 
of another name without the knowledge 
or consent of the sureties signing the 
same, yet where the bond is regular on its 
face and erasures incapable of easy de- 
tection, and the commissioners have no 
notice thereof, the sureties must be held 
liable thereon: King Co, v. Ferry, supra. 

It is not a fatal defect in a bond to 
secure laborers and materialmen under 
§ 1159, infra, to name the board of school 
directors as obligees, instead of the state 
of Washington: Ihrig v. Scott, 5 Wash. 
584; Wadsworth v. School District, 7 
Wash. 485. 

Where an official bond has been altered 
after execution by erasing the name of 
one surety and substituting that of an- 
other person, the sureties who do not con- 
sent thereto are thereby discharged: Fair- 
haven v. Cowgill, 8 Wash. 686; compare 
King Co. v. Ferry, supra. 

The contract which embodies the obli- 
gation of an official bond, like any other 
contract, must be construed to give ef- 
fect to the intention of the parties, and 
that intention is to be gathered from the 
language employed and the circumstances 
surrounding its execution: King Co v. 
Ferry, 5 Wash. 536, 500. 
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A bond is valid under $ 777, supra, if 
it appear therefrom that it was executed 
and accepted with the intention on the 
part of all parties to provide the security 
required by said statute, although it may 
not be in strict statutory form: Ihrig v. 
Scott, 5 Wash. 584. 

Although an oflicial bond is executed, 
charging the sureties with separate and 
limited liabilities in accordance with 
§ 8335, infra, yet such fact does not alter 
the rule that sureties who do not consent 
to the release or withdrawal of the co- 
sureties are entitled to discharge from 
liability on the bond: Fairhaven v. Cow- 
gill, 8 Wash. 686. The fact that sureties 
on an official bond, immediately after dis- 
covery of defalcation by their principal, 
unite with a cosurety, who had been sub- 
stituted without their knowledge in place 
of another surety, in an endeavor to hold 
the money of the principal upon deposit 
in bank, does not amount to a ratification 
of the altered bond: Id. 

EVIDENCE.—In an action on an official 
bond, the bond may be introduced in evi- 
dence without first explaining an evident 
alteration in a material part of the in- 
strument: Fairhaven v. Cowgill, supra. 
And under plea of general denial, evi- 
dence is admissible to show an alteration 
therein after its execution: Id. 

Failure to produce a bond or a copy be- 
fore trial, where the same is material, will 
not preclude proof of loss and contents, 
where a sufficient excuse is made for a 
failure to produce the same: Spears v. 
Lawrence, 10 Wash. 368, 


(5685.) Injured Party may Maintain Action. 


When a publie officer by official misconduct or neglect of duty shall for- 


feit his official bond, or render his sureties therein liable upon such bond, 
any person injured by such misconduct or neglect, or who is by law entitled 
to the benefit of the security, may maintain an action at law thereon in his 
own name against the officer and his sureties to recover the amount to which 
he may by reason thereof be entitled. [L. ’69, p. 152, $ 593; Cd. ’81, $ 603; 
2H. C., $ 695.] 

Cited in 19 Wash. 75. 


§ 960. (5686.) Leave to Commence Action. 

Before an action can be commenced by a plaintiff, other than the state, 
or the municipal or public corporation named in the bond, leave shall be 
obtained of the court, or judge thereof, where the action is triable. Such 
leave shall be granted upon the production of a certified copy of the bond, 
and an affidavit of the plaintiff, or some person in his behalf, showing the 
delinquency. But if the matter set forth in his affidavit be such that, if true, 
the party applying would clearly not be entitled to recover in the action, the 
leave shall not be granted. If it does not appear from the complaint that 
the leave herein provided for has been granted, the defendant, on motion, 
shall be entitled to judgment of nonsuit; if it does, the defendant may con- 
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§§ 961-966 ACTIONS IN PARTICULAR CASES. [TITLE VI 


trovert the allegation, and if the issue be found in his favor, judgment shall 
be given accordingly. [L. ’69, p. 152, $ 594; Cd. ’81, $ 654; 2 H. C., $ 696.) 
See infra § 8326, who may maintain action on official bond. 


Cited in 4 Wash. 633; 19 Wash. 75, Leave of court to sue is not necessary 
4, in an action upon an official bond by the 
This section does not apply to suits agents of the state where the action is 
against administrators, as they are not solely for the benefit of the state: Nye 
public officers within the meaning of this v. Kelly, 19 Wash. 73. See Spokane 
chapter: Bartels v. Gove, 4 Wash. 632. County v. Prescott, 19 Wash. 418. 
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§ 961. (5687.) Judgment for Delinquency No Bar to Another Action. 

A judgment in favor of a party for one delinquency shall not preclude 
the same or another party from maintaining another action on the same 
bond for another delinquency. [L. *69, p. 153, $ 595; Cd. ’81, $ 655; 2 
H. C., $ 697.] 


§ 962. (5688.) Amount of Judgment. 

In an action upon an official bond, if judements have been recovered 
against the surety therein other than by confession, equal in the aggregate to 
the penalty, or any part thereof, of such bond, and if such recovery be estab- 
lished on the trial, judgment shall not be given against such surety for an 
amount exceeding such penalty, or such portion thereof as is not already 
recovered against him. [L. ’69, p. 153, $ 596; Cd. 81, $ 656; 2 H. C., $ 698.] 


§ 963. (5689.) Actions for Fines and Forfeitures. 

Fines and forfeitures may be recovered by an action at law in the name 
of the officer or person to whom they are by law given, or in the name of the 
officer or person who by law is authorized to prosecute for them. [L. *69, 
p. 153, $ 597; Cd. ’81, $ 657; 2 H. C., $ 699.] 


See supra, $ 159, limitations of actions for. 


§ 964. (5690.) Amount of Recovery. 

When an action shall be commenced for a penalty which by law is not 
to exceed a certain amount, the action may be commenced for that amount, 
and if judgment be given for the plaintiff, it may be for such amount or 
less, in the discretion of the court, in proportion to the offense. [L. ’69, p. 
153, § 598; Cd. ’81, § 658; 2 H. C., § 700.] 


$ 965. (5691.) Collusive Judgment No Bar. 

A recovery of a judgment for a penalty or forfeiture by collusion be- 
tween the plaintiff and defendant, with intent to save the defendant wholly 
or partially from the consequences contemplated by law, in case when the 
penalty or forfeiture is given wholly or partly to the person who prosecutes, 
shall not bar the recovery of the same by another person. [L. ’69, p. 153, 
§ 599; Cd. 81, $ 659; 2 H. C., $ TOL] 


§ 966. (5692.) Disposition of Fines and Forfeitures—Venue. 

Fines and forfeitures not specially granted or otherwise appropriated 
by law, when recovered, shall be paid into the school fund of the proper 
county. Whenever, by the provisions of law, any property, real or personal, 
shall be forfeited to the state, or to any officer for its use, the action for the 
recovery of such property may be commenced in any county where the de- 
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[L. *69, p. 153, 


CHAP. X] 


fendant may be found, or where such property mey be. 
$ 600; Cd. ’81, $ 660; 2 H. C., $ 702.) 

See infra, $ 2189, and notes, disposition of fines, 

Cited in 23 Wash, 578. 


CHAPTER X. 
ACTIONS BY AND AGAINST EXECUTORS AND ADMINISTRATORS. 


§ 967. (5695.) What Actions Survive. 

All other causes of action [than those enumerated in section 183 supra] 
by one person against another, whether arising on contract or otherwise, sur- 
vive to the personal representatives of the former and against the personal 
representatives of the latter. Where the cause of action survives, as herein 
provided, the -executors or administrators may maintain an action at law 
thereon against the party against whom the cause of action accrued, or after 
his death, against his personal representatives. [L. ’69, p. 165, § 659; Cd. 
"81, § 718; 2 H. C., $ 704.] 


See Laws of 1869, p. 166, § 665; Laws of 1877, p. 147, § 728, omitted from Code of 1881, 
limitation of actions on claims against estates. 
Section 703 of 2 Hill’s Code, which preceded this section, is omitted as repealed by 


$ 183, supra: See cases cited in § 183. 
See supra, § 155, limitations of actions. 


See supra, § 156, limitations of actions on real property. 4 
See supra, § 161, limitation of actions by heirs, ete., against executor or administrator 


for malfeasance, etc. 


See supra, § 170, suspension of statute of limitation by death of party. 


See supra, § 180, executors, etc., as parties. 


See supra, $ 193, action not to abate by disability if continued by or against rcpro- 


sentatives. 


See supra, § 194, survival of action for persona] injury. 

See infra, §§ 1166-1171, limitations of actions for liens for logs. 

See infra, § 1432, limitations against sureties. 

See infra, § 1472, limitations of claims against estates. 

See infra, § 1477 et seq., limitations of actions on claims against estates; see, also, on 


same subject, § 164, supra. 


See infra, §§ 1534-1542, actions by and against executors and administrators in certain 


cases. 


See infra, § 1540, limitations of action against fraudulent conveyance. 


Cited in 4 Wash. 787; 5 Wash. 262; 15 
Wash. 294; 35 Wash. 501. 

Survival of action on death of party: 
See 1 Remington’s Digest, p. 7, §§ 18-26; 
Jones v. Miller, 35 Wash. 499; Dwyer v. 
Nolan, 40 Wash. 459; Ralph v. Lomer, 
3 Wash. 401; Donnerberg v. Oppenheimer, 
15 Wash. 290; Baker v. Northwest Bldg. 
etc. Co., 33 Wash. 677; Megrath v. Gil- 
more, 15 Wash. 558; Overlock v. Shinn, 
28 Wash. 20; Power v. Nolan, 27 Wash. 
318; Strong v. Eldridge, 8 Wasn. 595, 

Mere personal torts which die with a 
party and do not survive to his personal 
representatives are not assignable: Slau- 
son v. Schwabacher Bros. & Co., 4 Wash. 
183. 

The legislature did not intend to de- 
clare by this section what causes of action 
should survive, but were legislating merely 
with reference to causes which already sur- 
vive: Id. 

In an action by an administrator against 
the son of the deceased for the appropria- 
tion of property and the collection of 
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debts belonging to the deceased, it was er- 
ror to exclude a brother of defendant 
from testifying, because such person was 
not interested adversely to the estate: 
McCoy v. Ayers, 2 W. T. 307. 


A suit in equity may be maintained 
against the person collecting money with- 
out authority from a debtor, if it be 
shown that the debtor to the estate is in- 
solvent: Id. 


If an unauthorized person collects debts 
belonging to an estate, an action at law 
cannot be maintained against him, for the 
recovery of the money by the admin- 
istrator, because the origina] debtor is 
still liable to the estate. The rule is other- 
wise as to specific property, subject to 
identification in the hands of one un- 
authorized to receive it: Id. 


Negotiable notes collected by an admin- 
istrator in Oregon and accounted for by 
him relieves the administrator from lia- 
bility therefor at the suit of an adminis- 
trator in this territory, although the notes 


§§ 968-971 


were secured by mortgage on property 
therein: Id. 

Sufficiency of a complaint considered 
and the powers of an executor under the 
will discussed in Miller v. Borst, 11 Wash. 
260. 

Upon the death of an appellant pend- 
ing an appeal from an order granting a 
new trial, after a final judgment in ap- 


ACTIONS IN PARTICULAR CASES. 
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and the administrator of the estate of 
the deceased is entitled to be substituted 
as party plaintiff to prosecute such appeal, 
since the cause of action is merged in the 
judgment, which descends to the estate 
as property, the order granting a new trial 
being suspended pending the appeal there- 
from: Wright v. Northern Pac. B. Co., 45 
Wash. 432, 


pellant’s favor, the action does not abate, 


§ 968. (5696.) Several Representatives Regarded as One. 

In an action against several executors or administrators, they shall all be 
considered as one person representing their testator or intestate, and judg- 
ment may be given and execution issued against all of them who are defend- 
ants in the action, although the notice be served only on part of them, in the 
same manner and with like effect as if served on all, except as provided in 
the next section. [L. ’69, p. 165, $ 660; Cd. 81, $ 719; 2 H. C., $ 705.) 


See Strong v. Eldridge, 8 Wash. 595. See Hill v. Lowman, 15 Wash. 
Service need not be made upon the 


§ 969. (5697.) Judgment by Default—Not Evidence of Assets, When. 
When a judgment is given against an executor or administrator for want 
of answer, such judgment is not to be deemed evidence of assets in his hands, 
unless it appear that the complaint alleged assets, and that the notice was 
served upon him. [L. ’69, p. 166, $ 661; Cd. ’81, $ 720; 2 H. C., $ 706.] 


Where the executors are liable in their of administration and not by execution: 
representative capacity, the judgment See Collins v. Denny Clay Co., 41 Wash. 
must provide for payment in due course 136. 


$ 970. (5698.) Inventory may be Contradicted, When. 

In an action against executors and administrators, in which the fact of 
their having administered the estate of their testator or intestate, or any 
part thereof, is put in issue, and the inventory of the property of the deceased 
returned by them is given in evidence, the same may be contradicted or 
avoided by evidence, — 

1. That any property has been omitted in such inventory, or was not re- 
turned therein at its full value, or that since the return thereof such property 
has increased in value; 

2. That such property has perished or heen lost without the fault of such 
executors or administrators, or that it has been fairly and duly sold by 
them at a less price than the value so returned, or that since the return of the 
inventory such property has deteriorated in value. In such action the de- 
fendants cannot be charged for any things in action specified in their inven- 
tory, unless it appear that they have been collected, or with due diligence 
might have been. [L. *69, p. 166, $ 662; Cd. ’81, $ 721; 2 H. C., $ 707.] 


devisees: 
503. 


8 971. (5699.) No Liability as Executor de Son Tort. 

No person is liable to an action as executor of his own wrong for having 
taken, received, or interfered with the property of a deceased person, but is 
responsible to the executors or administrators of such deceased person for 
the value of all property so taken or received, and for all injury caused by 
his interference with the estate of the deceased. [L. ’69, p. 166, § 663; Cd. 
"81, $ 722; 2 H. C., $ 708.] 
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Cited in 6 Wash. 203. 

If a husband acts as executor of a de- 
ceased wife’s will, but, at the time of his 
death, has not completed administration 
upon her estate, and the executors of his 
own will take possession and administer 


PROTECTION OF SURETIES. 


88 972-974 


including the separate and community es- 
tate of the deceased wife, such adminis- 
tration is merely irregular and not void, 
nor do the ordinary rules relating to lia- 
bility of executors de son tort apply 
thereto: In re Hill’s Estate, 6 Wash. 235. 


upon all the property the husband held, 


§ 972. (5700.) Executor of Executor—Limit of Powers of. 

An executor of an executor has no authority as such to commence or 
maintain an action or proceeding relating to the estate of the testator of the 
first executor, or to take any charge or control thereof. [L. ’69, p. 166, 
$ 664; Cd. ’81, $ 723; 2 H. C., $ 709.] 


$ 973. (5701.) Provisional Remedies, When Authorized. 

In an action against an executor or administrator as such, the remedies 
of arrest and attachment shall not be allowed on account of the acts of his 
testator or intestate; but for his own acts as such executor or administrator, 
such remedies shall be allowed for the same causes in the manner and with 
like effect as in actions at law generally. [L. ’69, p. 167, $ 666; Cd. 81, 
$ 724; 2 H. C., $ 710.] 


CHAPTER XI. 
PROTECTION OF SURETIES, 


§ 974. (5705.) Notice to Creditor to Institute Action. 

Any person bound as surety upon any contract in writing for the pay- 
ment of money or the performance of any act, when the right of action has 
accrued, may require, by notice in writing, the creditor or obligee forthwith 
to institute an action upon the contract. [L. 54, p. 210, $ 426; Cd. ’81, $ 


644; 2 H. C., $ 756.] 


See supra, § 958, and notes, sureties on official bonds. 
See supra, $ 962, aggregate judgment against sureties on official bonds, 


See infra, § 978, subrogation. 


See infra, § 979, contribution among sureties. 
See infra, § 8333 et seq., sureties on official bonds, number, justification and extent of 


liability. 


See infra, $ 8336 et seq., provisions for the release of sureties on official bonds. 


Cited in 6 Wash. 304; 10 Wash. 428; 11 
Wash. 5; 13 Wash. 332; 16 Wash, 551. 

Neglect of creditor to proceed against 
prinvipal—Notice by surety: See 2 Rem- 
ington’s Digest, p. 2349, § 42; Kittridge 
v. Stegmier, 11 Wash. 3. 

This section has no application to a case 
where the principals on the bond are non- 
residents, and it is not made to appear 
that they have property in the state liable 
to attachment: Seattle Crockery Co. v. 
Haley, 6 Wash. 302, 304. 

The leaning of the law being in favor 
of sureties, their contracts are strictly 
construed: Walla Walla v. Ping, 1 W. T. 
339. 

If two persons have signed a promissory 
note jointly, but nothing to show which 
was principal and which was surety, it is 
competent to show by extrinsic evidence 
these facts and that the payee had knowl- 
edge of the same: Harman v. Hale, 1 W. 
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T. 422, 34 Am. Dec. 816; see Warburton 
v. Ralph, 9 Wash. 537. And such showing 
may be made in an action at law under 
our code: Harman v. Hale, supra. 

The statute permitting sureties, in an 
action against them and their principals, 
to have the question of suretyship adju- 
dicated is not a limitation of their rights 
as existing before its enactment, but is 
intended as an additional and more com- 
plete remedy than existed under the com- 
mon law: Denny v. Sayward, 10 Wash. 
422, 

Where a judgment has been rendered 
against sureties without fault on their 
part and after defense made in good faith 
bv them, such judgment will be conelu- 
sive in an action by them to recover 
money which they paid on account thereof, 
if the principal had knowledge of the ac- 
tion, even though he was not served with 
process therein: Id. 


§§ 975-977 


The doctrine of res adjudicata does not 
apply to an action brought by a surety 
to recover from his principal such portion 
as has been paid upon a judgment ob- 
tained against them in a former action, 
in which the principal was a defendant, 
but in which no judgment had been taken 
against him for the reason that he was 
a nonresident of the state and did not ap- 
pear in the action: Id. 

Unreasonable delay in suing the prin- 
cipal at the request of a surety is not 
shown where notice to sue was given some 
time in February and a waiver of the 
notice was given on the 3d of the next 
month: Rotting v. Cleman, 20 Wash. 116. 
- Sureties cannot escape liability because 

of the failure of the obligee to inform 
them of the existence of a judgment held 
by him against the principal, nor because 
of a representation by the obligee that 
their responsibility as sureties would be 
merely nominal: Oregon Nat. Bank v. 
Gardner, 13 Wash. 154. 

NOTICE TO SUE.—If the payee forbear 
suing after request in writing by surety, 
as provided in this section, such delay will 
operate to discharge the liability: Harman 
v. Hale, supra. A verbal request is in- 
sufficient: Id. Fraudulent conduct by 
payee which lulls the surety into ground- 
less confidence and prevents him from ob- 
taining indemnity is sufficient to discharge 
him: Id. 

EXTENSION OF TIME.—If, after ma- 
turity of note, the holder thereof takes 
from the principals thereon a new note 
extending the time of payment of the debt, 
without the knowledge of the sureties, the 


§ 975. 
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latter are discharged: First Nat. Bank v. 
Harris, 7 Wash. 139. 

If a contract for the extension of time 
of payment of a promissory note executed 
by two principal makers and their sure- 
ties is made with one of the principals 
only, such contract is valid, and, if not 
assented to by the sureties, will result in 
their discharge: Warburton v. Ralph, 9 
Wash. 537. 

The request of a surety upon a promis- 
sory note that further time be granted 
him for payment will not estop him from 
claiming a discharge, when a contract for 
extension has been entered into with his 
principal without his knowledge or con- 
sent: Id. 

If a payee, at the time of extending the 
time of payment of a promissory note, re- 
serves his rights against sureties thereon, 
the extension will not operate as a dis- 
charge, although the sureties may not have 
been notified: National Bank v. Jose, 10 
Wash. 185. 

A mere ora] request upon the part of 
the surety to sue, and a promise upon 
the part. of the creditor to comply, will 
not constitute a waiver of the notice in 
writing required by this section, when it 
appears that the demand for suit had been 
made some ten months before suit was 
actually brought by the creditor: Kit- 
tridge v. Slegmier, 11 Wash. 3. 

If, after a surety has notified the ered- 
itor to bring suit, he subsequently con- 
sents to the dismissal] of the suit brought 
pursuant to such notice, he will remain 
bound without any new promise: Id. 


(5706.) Surety Discharged, When. 


If the creditor or obligee shall not proceed within a reasonable time to 
bring his action upon such contract, and prosecute the same to judgment and 


execution, the surety shall be discharged from all liability thereon. 


[L. ’54, 


p. 210, $ 427; Cd. '81, $ 645; 2 H. C., $ 757.] 


Cited in 13 Wash. 332; 16 Wash. 551. 


§ 976. 


(5707.) Trial of Suretyship. 


When any action is brought against two or more defendants upon a 


contract, any one or more of the defendants being surety for the others, the 
surety may, upon a written complaint to the court, cause the question of 
suretyship to be tried and determined upon the issues made by the parties 
at the trial of the cause, or at any time before or after the trial, but such 
proceedings shall not affect the proceedings of the plaintiff. [L. ’54, p. 210, 
$ 428; Cd. 781, $ 646; 2 H. C., $ 758.] 


Cited in 13 Wash. 332; 18 Wash. 409, 
Adjudication of suretyship: See 2 Rem- 
ington’s Digest, p. 2353, $ 57; Denny v. 


S 977. (5708.) Order to Exhaust Principal's Property. 
If the finding upon such issue be in favor of the surety, the conrt shall 
make an order directing the sheriff to levy the execution upon and first ex- 
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Sayward, 10 Wash. 422; McKee v. Whit- 
worth, 15 Wash. 536; Kirkland Land ete. 
Co. v. Jones, 18 Wash. 407, 
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haust the property of the principal before a levy shall be made upon the 

property of the surety, and the clerk shall indorse a memorandum of the or- 

der upon the execution. [L. ’54, p. 211, $ 429; Cd. ’81, $ 647; 2 H. C., § 759.] 
Cited in 13 Wash. 332, 


$ 978. (5709.) Subrogation of Surety. 

When any defendant surety in a judgment or special bail or replevin 
[bail], or surety in a delivery bond or replevin bond, or any person being 
surety in any bond whatever, has been or shall be compelled to pay any 
judgment, or any part thereof, or shall make any payment which is applied 
upon such judgment by reason of such suretyship, or when any sheriff or 
other officer or other surety upon his official bond shall be compelled to pay 
any judgment, or any part thereof, by reason of any default of such officer, 
except for failing to pay over money collected, or for wasting property levied 
upon, the judgment shall not be discharged by such payment, but shall re- 
main in force for the use of the bail, surety, officer, or other person making 
such payment, and after the plaintiff is paid, so much of the judgment as 
remains unsatisfied may be prosecuted to execution for his use. [L. ’54, p. 
211, § 430; Cd. ’81, § 648; 2 H. C., § 760.] 


See supra, § 974, notes, notice to institute action. 


Cited in 5 Wash. 696; 28 Wash. 34. 

This section preserves to the surety not 
only the judgment, but also the benefit of 
any levy made on the judgment debtor’s 
property under an execution issued on the 
judgment: Murray v. Meade, 5 Wash. 693, 
696. 

If, after levy of an execution upon the 
property of the judgment debtor sufficient 
to satisfy the judgment against him, the 
judgment and costs are paid by a surety 


§ 979. (5710.) 


of the judgment debtor, who takes an as- 
signment of all rights of plaintiff under 
such judgment and execution, the surety 
does not stand in the position of a volun- 
teer, but is subrogated to plaintiff’s rights: 
Murray v. Meade, supra. 

See, also, 2 Remington’s Digest, p. 2650, 
§ 1; Perkins v. North End Bank, 17 Wash. 
00; Blewett v. Bash, 22 Wash, 536; Dow- 
ling v. Seattle, 22 Wash, 592, 


Contribution Among Sureties. 


Any one of several judgment defendants, and any one of several replevin 


bail having paid and satisfied the plaintiff, shall have the remedy provided 
in the last section against the codefendants and cosureties to collect of them 
the ratable proportion each is equitably bound to pay. [L. ’d4, p. 211, $ 431; 
Cd. ’81, $ 649; 2 H. C., $ 761.] 

See supra, § 454, satisfaction of judgments, 


As to right of suretv to contribution 
from cosurety, see 2 Remington’s Digest, 
p. 2354, $$ 63, 64; Belond v. Guy, 20 
Wash. 1604; Shoemake v. Stimson, 16 
Wash. 1. 


The surety in a judgment who pays the 
same is not relegated to the position of a 
simple creditor of the principal debtor: 
Cathcart v. Bryant, 28 Wash. 3L 


§ 980. (5711.) Surety Shall not Suffer Judgment, When. 

No surety or his representative shall confess judgment or suffer jude- 
ment by default in any case where he is notified that there is a valid defense, 
if the principal will enter himself defendant to the action and tender to the 
surety or his representatives good security to indemnify him, to be approved 
by the court. [L. *54, p. 211, $ 432; Cd. ’81, $ 650; 2 H. C., $ 762.] 
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§ 981. (5712.) Provisions Extended to Heirs of Sureties. 

The foregoing provisions of this chapter shall extend to heirs, executors, 
and administrators of deceased persons, but the provisions of section 975, 
shall not operate against persons under legal disabilities. [L. ’54, p. 211, 
§ 433; Cd. ’81, § 651; 2 H. C., § 763.] 


CHAPTER XII. 
DIVORCE AND ALIMONY. 


§ 982. (5716.) Grounds for Divorce. 
Divorces may be granted by the superior court on application of the 
party injured, for the following causes :— 

1. When the consent to the marriage of the party applying for the divorce 
was obtained by force or fraud, and there has been no subsequent voluntary 
cohabitation ; 

2. For adultery on the part of the wife or of the husband, when unfor- 
given, and application is made within one year after it shall come to the 
knowledge of the party applying for divorce; 

3. Impotency; 

4. Abandonment for one year; 

5. Cruel treatment of either party by the other, or personal indignities 
rendering life burdensome; 

6. Habitual drunkenness of either party, or the neglect or refusal of the 
husband to make suitable provisions for his family; 

7. The imprisonment of either party in the penitentiary, if complaint is 
filed during the term of such imprisonment; 

And a divorce may be granted upon application of either party for any 
other cause deemed by the court sufficient, and the court shall be satisfied 
that the parties can no longer live together; 

8. In case of incurable chronic mania or dementia of either party, having 
existed for ten years or more, the court may, in its discretion, grant a 
divorce. [Cf. L. ’54, p. 405, $ 1; Cd. *81, $ 2000; L. ’86, p. 120, $ 1; L. 91, 
p. 42, § 1; 2 II. C., § 764.] 

See Const., Art. II, § 24: The legislature has no power to grant divorces, 

See supra, § 228, service by publication. 

See infra, § 5915 et seq., property rights of husband and wife. 


See infra, $ 5926 et seq., provisions relating to husband and wife, 
See infra, § 7150 et seq., marriage. how contracted. 


Cited in 7 Wash. 534; 15 Wash. 493; constitutional and not void as against 
24 Wash. 140, 465; 32 Wash. 403; 38 public policy: Hickman v. Hickman, 1 
Wash. 492; 45 Wash. 186; 46 Wash. 672. Wash. 257. 

THE MARRIAGE RELATION is a Grounds for divorce: See 1 Remington's 
status rather than a contract, and can be Digest, pp. 956-958, §§ 4-10; Stanley v. 
annulled by public authority, without im- Stanley, 24 Wash. 460; Page v. Page, 43 
pairing vested rights: Maynard v. Hill, 2 Wash. 293; McAllister v. McAllister, 28 
W. T. 321; affirmed in Maynard v. Hill, Wash. 613; Branscheid v. Branscheid, 27 
125 U. S. 190. Wash. 368; Wheeler v. Wheeler, 38 Wash. 

A legislative divorce granted by the ter- 491; Jackson v. Jackson, 17 Wash. 687; 
ritory of Oregon, held not obnoxious to the Kimble v. Kimble, 17 Wash. 75; Clemans 
provision of the federal constitution for- v. Western, 39 Wash. 290; Lamere v. La- 
bidding laws to be passed impairing the mere, 41 Wash. 475; Buell v. Buell, 42 


obligation of contracts: Maynard v. Val- Wash. 277; Colvin v. Colvin, 15 Wash. 
entine, 2 W. T. 3. 490; Poler v. Poler, 32 Wash. 400. 
Paragraph 8 of this section, relating to Where the husband, in an action for a 


incurable chronic mania or dementia, is divorce, establishes that his wife, without 
a9 
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cause, abandoned him and went to another 
state, where she continued to live for ten 
years, refusing to live with him in this 
state, the court, as a matter of law, must 
graut a divorce on the statutory ground 
‘of abandonment for more than one year 
notwithstanding the fact that the husban 

made no effort to have her return: Pat- 
terson v. Patterson, 45 Wash. 296. 

Nonsupport by an able-bodied husband, 
earning good wages, which were spent for 
liquor, without any excuse for the neglect, 
constitutes statutory ground for a divorce: 
Seigmund v. Seigmund, 46 Wash. 572. 

PLEADINGS.—No binding order can be 
made upon a person in no manner made & 
party to a divorce suit: Madison v. Madi- 
son, 1 W. T. 60. 

Service by publication: 
Goore, 24 Wash. 139. 

It is not an improper joinder of causes 
of action in a suit for divorce and alimony 
to seek to set aside at the same time cer- 
tain fraudulent conveyances on which the 
award of alimony would be dependent: 
Prouty v. Prouty, 4 Wash. 174. 

Refusal to strike allegations in defend- 
ant’s answer setting forth the physical 
condition of the defendant and the present 
and prospective financial condition of the 
parties, although not constituting a de 
fense to the action, is not prejudicial er- 
ror: Lee v. Lee, 3 Wash. 236, 239. 

Although the court may have erred in 
denying the defendant’s motion to dismiss 
an action for divorce at close of plaintiff's 
testimony, it is cured by the defendant 
thereafter proceeding with the case: Sco- 
land v. Scoland, 4 Wash. 118. 

A decree of divorce granted the wife 
on her cross-complaint will not be set aside 
after three years, for want of jurisdiction, 
on the ground of her nonresidence, as her 
appearance estopped her from denying ju- 
risdiction: Ferry v. Ferry, 9 Wash. 239. 

While new and separate items of com- 
plaint, sufficient in themselves as grounds 
for divorce, cannot be proved unless plead- 
ed, minor circumstances and general con- 
duct which disclose the animus of defend- 
ant in the commission of the acts charged 
may be shown: Lee v. Lee, supra. 

Alleging grounds for divorce: See 1 
Remington’s Digest, p. 961, § 23; Stanley 
v. Stanley, 24 Wash. 460; McAlister v. 
McAlister, 28 Wash. 613; Branscheid v. 
Branscheid, 27 Wash. 368; Puge v. Page, 
43 Wash. 293. 

In an action for divorce, where the an- 
swer alleges that plaintiff had since con- 
tracted marriage with another man, a re- 
ply thereto is not demurrable where it 
admits such subsequent marriage but ex- 
cuses the same by showing that plaintiff 
was misled thereto by information that 
the defendant was a married man at the 
time he married the plaintiff, and that 
plaintiff was informed and then believed 
that no divorce from defendant was nec- 
essary: Potter v. Potter, 45 Wash. 401. 


See Goore v. 
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CRUELTY: See 1 Remington’s Digest, 
p. 957, $ 7. Acts of cruelty occurring 
subsequent to the action for divorce should 
be alleged by supplemental complaint: 
Scoland v. Scoland, supra. 

In an action by a wife for divorce on 
the ground of her husband’s cruelty in pub- 
licly accusing her of unchastity, where the 
evidence is conflicting, and it appears that 
his conduct was stimulated by jealousy, 
for which the act of the wife gave some 
occasion, the findings of the trial court 
against the plaintiff will not be disturbed: 
Blurock v. Blurock, 4 Wash. 495. 

If the evidence in an action on the 
ground of cruelty shows that the husband 
was often violent in the treatment of his 
wife, forcibly laying hands upon and strik- 
ing her at times, called her vile and 
abusive names in the presence of their 
minor children, a decree granting a divorce 
will be sustained: Dennison v. Dennison, 
4 Wash. 705. 

In an action for divorce on the grounds 
of the husband’s cruelty in maliciously and 
publicly charging the wife with adultery, a 
decree in her favor will not be reversed, 
although her indiscreet conduct in receiv- 
ing visits of a man to whom her husband 
made objections was the direct cause of 
his accusations: Scoland v. Scoland, su- 

ra. 

If the uncontradicted testimony shows 
frequent intoxication of husband, and at 
such times he is abusive, and is guilty of 
insulting conduct toward her, frequent 
threats of violence, and sometimes vio- 
lently assaulting her, accusing her of in- 
fidelity, etc., she is entitled to a decree 
of divorce on the ground of cruelty: Lee 
v. Lee, supra. 

Personal violence is not necessary to con- 
stitute cruel treatment as a ground for di- 
vorce, and the evidence is sufficient to war- 
rant a decree where it appears that the 
husband for seven years refused to speak to 
his wife or children except when absolutely 
necessary, made unjust charges of improper 
conduct, insulted and humiliated her guests, 
and made himself so disagreeable that the 
wife's life was rendered miserable and the 
legitimate ends and objects of matrimony 
had ceased to exist: Sullivan v. Sullivan, 
52 Wash. 160. 

That the parties lived in a constant 
state of turmoil, and that the husband re- 
peatedly, in the presence of strangers, ac- 
cused the wife of infidelitv without any 
justification, warrants a divorce on the 
ground of cruelty and personal indignities 
rendering life burdensome: Markowski v. 
Markowski, 44 Wash. 594. 

The statutory ground of ‘personal indig- 
nities rendering life burdensome” authorizes 
a divorce, although the conduct does not 
fall within the accepted definition of cruel 
treatment: Sullivan v. Sullivan, 52 Wash. 
160. 

ADULTERY.—In charging adultery, it 
is necessary to allege time and place of the 
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act, and make proof with some particular- 
ity of circumstances going to show its 
commission: Dennison v. Dennison, supra. 

Cohabitation will not be presumed where 
the wife, after bringing suit, continues to 
reside in the home of herself and defend- 
ant, but testifies that she slept separate 
and apart from him and no longer lived 
with him as his wife: Id., 708. 

A complaint for divorce on the ground of 
adultery which fails to allege that the last 
act was committed within one year before 
the commencement of the action and was 
unforgiven, is insufficient; but such defect 
is cured by judgment, where proof show- 
ing such fact has been admitted without 
objection: Burdick v. Burdick, 7 Wash. 
533. 

Where condonation of acts of adultery 
was conditional, a breach of the condi- 
tion works a revival of the offense: Co- 
zard v. Cozard, 48 Wash. 124. 

PROOF.—A divorce will not be denied 
because the evidence is conflicting as to 
the misconduct of the wife being the 
cause of the husband’s jealousy and mis- 
treatment of her: Dennison v. Dennison, 
supra. 

A decree should not be granted when the 
evidence discloses no other ground for di- 
vorce than that the parties will not live 
together as husband and wife: McDougall 
v. McDougall, 5 Wash. 802. 

It is proper to reject proof as to a mat- 
ter not alleged, or not in issue: See Bran- 
scheid v. Branscheid, 27 Wash. 368; Poler 
v. Poler, 32 Wash. 400. 

A wife can be a witness in her own be- 
half in an action for divorce, and is not 
required to prove every material fact al- 
leged in her complaint by testimony in 
addition to her own: Lee v. Lee, supra. 

This section, subdivision 7, lodges a dis- 
eretionary power in the court which must 
be exercised in a sound and legal manner 
so as to conduce to domestic harmony and 
the peace and morality of society: Colvin 
v. Colvin, 15 Wash. 490. 
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A court is warranted in refusing a di- 
vorce, although finding that the parties 
cannot live peaceably together, when such 
failure is due to their own obstinacy and 
stubbornness, and both parties are equally 
in fault: Id. 

Plaintiff is not entitled to a divorce upon 
the ground of abuse, when the only evi- 
dence to support the action is proof, in the 
most general terms, of abusive language 
on the part of defendant, and plaintiff's 
own testimony shows that he was alike 
culpable: Luce v. Luce, 15 Wash. 608. 

Weight and sufficiency of evidence to 
establish cause for divorce: See 1 Reming- 
ton’s Digest, p. 962, §§ 32-39; Van Al- 
stine v. Van Alstine, 23 Wash. 310; Sum- 
merville v. Summerville, 31 Wash. 411; 
O’Sullivan v. O’Sullivan, 35 Wash. 481; 
Richardson v. Richardson, 36 Wash. 272; 
Page v. Page, 43 Wash. 293; Stanley v. . 
Stanley, 24 Wash. 460; Long v. Long, 38 
Wash. 18. 

It is error to deny the wife a divorce 
on the ground of cruelty, where it ap- 
pears from the testimony of disinter- 
ested witnesses that the husband habitu- 
ally accused her of infidelity, that he 
struck her in the face and kicked her 
until she was black and blue, and he 
admitted that he slapped her and aamin- 
istered corporal punishment when he con- 
sidered it merited: Guerin v. Guerin, 45 
Wash. 486. 

Where, in an action for a divorce, the 
evidence shows an absolute abandon- 
ment for more than one year, and fail- 
ure to provide any support for wife or 
children, by a man of capacity and well 
able so to do, bringing the case com- 
pletely within the terms of the statute, 
there is no discretion, and it is error to 
refuse a divorce on the ground that the 
wife had not demanded support, or urged 
his return, and appeared indifferent as to 
his maintaining or living with her; Swain 
v. Swain, 45 Wash, 184, 


(5717.) Annulment of Marriage. 


When there is any doubt as to the facts rendering a marriage void, either 
party may apply for, and on proof obtain, a decree of nullity of marriage. 
[Cf. L. ’54, p. 406, § 2; Cd. ’81, $ 2001; L. '91, p, 42, $ 2; 2 H. C., $ 765.] 


See infra, $ 7151 et seq., marriage, how contracted. 


Cited in 50 Wash. 216. 

See 2 Remington's Digest, p. 1800, $ 11; 
Arey v. Arey, 22 Wash. 61. 

The statute providing for summons by 
publication against nonresidents in actions 
. for divorce authorizes such summons in 
actions for annulment of the marriage, the 
legislature having invariably treated the 
two actions as belonging to one subject 
and established the saıne practice in both; 
and a legislative act treating of the same 
together does not embrace more than one 


6 


subject, annulment being germane to a 
title which referred only to divorce: Piper 
v. Piper, 46 Wash. 671. 

Where it appears that a woman entered 
into a contract of marriage in good faith 
without knowledge that the man was in- 
competent by reason of having another 
wife. the court has power to annul the 
marriage without regard to the form of 
action commenced by her for redress: 
Buckley v. Buckley, 50 Wash. 213, 


4 


Cuap. XIT] $5 984-987 
§ 984. (5718.) Resident may Apply, When. 

Any person who has been a resident of the state for one year may file 
his or her complaint for a divorce or decree of nullity of marriage, under 
oath, in the superior court of the county where he or she may reside, and 
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like proceedings shall be had thereon as in civil cases, 


Cd. ’81, $ 2002; 2 H. C., $ 766.] 


See supra, $ 281, verification of pleadings, 


Cited in 7 Wash. 534; 14 Wash. 116; 23 
Wash. 311; 30 Wash. 640; 46 Wash. 672; 
50 Wash. 216. 

Sufficiency of residence or domicile of 
parties to give jurisdiction: See 1 Rem» 
ington's Digest, p. 959, $ 16; Dormitzer v. 
German Sav. € Loan Soc., 23 Wash. 132; 
Van Alstine v. Van Alstine, 23 Wash. 310; 
Kane v. Kane, 35 Wash. 517. 

If the husband has been domiciled in the 
state for one year, the wife may maintain 
an action for divorce, though she did not 
come to the state until some months after 
her husband, as her residence dates from 
the commencement of his: Prouty v. 
Prouty, 4 Wash. 174. 

In an action for divorce plaintiff must 
affirmatively plead, and satisfactorily 
prove, prior residence in the state for the 
period of a year or more: Luce v. Luce, 
15 Wash. 608. 

The fact that plaintiff left his home in 
the East and came to the state of Wash- 
ington in search of a location, afterward 
going to the state of California in pur- 
suit of the same object, and then return- 
ing to the state of Washington, where he 
settled and went into business, is not suf: 
ficient to establish his residence here be- 
fore his return from California, in the 


§ 985. (5719.) Proof Required. 


[L. *54, p. 406, $ 3; 


absence of proof of any intention to make 
a definite location in this state prior to 
his actual settlement: Id. 

As to venue: See 1 Remington’s Digest, 
p. 960, § 17; Bachelor v. Bachelor, 30 
Wash. 639; State ex rel. Clark v. Neal, 
19 Wash. 642; Kane v. Kane, 35 Wash. 
517. 

This section requiring an action for di 
vorce to be commenced in the county in 
which the plaintiff resides, the defendant 
is not entitled, under § 207, supra, to have 
the cause removed for trial to another 
county, in which he maintains his resi- 
dence: Pfueller v. Superior Court, 14 Wash. 
115. 

A verification of a complaint for divorce 
to the effect that plaintiff believes its con- 
tents to be true is a sufficient compliance 
with the requirements of this section, that 
it be made “under oath’: Burdick v. Bur- 
dick, 7 Wash. 533. 

An action for divorce is purely personal, 
and abates upon the death of either party: 
Dwyer v. Nolan, 40 Wash. 459. 

An allegation of plaintiff’s residence in 
this state for one year, and in the county 
at the time suit is brought, is essential 
to jurisdiction in an action for divorce: 
Ramsdell v. Ramsdell, 47 Wash. 444, 


When the defendant does not answer, or, answering, admits the allega- 
tions in the complaint, the court shall require proof before granting a divorce 


or a decree of nullity. 
See notes to § 982, supra. 
Cited in 23 Wash. 312; 46 Wash. 672. 


§ 986. 


[L. ’54, p. 406, $ 4; Cd. ’81, $ 2003; 2 H. C., $ 767.] 


(5720.) Defendant may File Cross-complaint. 


The defendant may, in addition to his or her answer, file [a] cross- 
complaint for divorce, and the court may, in such case, grant a divorce, if 


any, in favor of either party, or as an [on] application of both. 


[L. ’54, 


p. 406, $ 5; Cd. ’81, $ 2004; 2 H. C., $ 768.] 


Cited in 23 Wash. 312; 34 Wash. 646, 
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(5721.) Both Parties Deemed Applying. 


Both parties shall be considered as applying for a divorce when the com- 
plaints of both are filed in the same action, and when the defendant, by his 


or her eross-complaint, also applies for divorce, 


(Cf. L. ’54, p. 406, $ 6; Cd. 


'81, $ 2005; L. '91, p. 42, $ 3; 2 H. C., $ 769.] 
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$ 988. (5722.) Interlocutory Orders. 

Pending the action for divorce the court, or judge thereof, may make, 
and by attachment enforce, such orders for the disposition of the persons, 
property and children of the parties as may be deemed right and proper, and 
such orders relative to the expenses of such action as will insure to the wife 
an efficient preparation of her case, and a fair and impartial trial thereof; 
and on decreeing or refusing to decree a divorce, the court may, in its discre- 
tion, require the husband to pay all reasonable expenses of the wife in the 
prosecution or defense of the action, when such divorce has been granted or 
refused, and give judgment therefor. [Cf. L. ’54, p. 406, § 7; Cd. ’81, $ 2006; 
L. 91, p. 48, § 4; 2 H. C., $ 770.] 


See infra, § 5932, custody of children. 
See notes to § 1063. 


Cited in 4 Wash. 182; 21 Wash. 199; 22 position it may make of the case: Td.; and 
Wash. 264; 42 Wash. 596; 47 Wash. 318; when the action has been dismissed with- 
49 Wash. 499, 501, 505. out trial, the appellate court will some- 

Alimony and allowances pendente lite: times reduce the counsel fees allowed, but 
See 1 Remington’s Digest, p. 968, §§ 62- will not reduce other allowances of costs 
68; Bachelor v. Bachelor, 30 Wash. 639; peculiarly within the knowledge of the 
Trumble v. Trumble, 26 Wash. 132; Kane lower court: Id. 

v. Kane, 35 Wash. 517; Arey v. Arey, 22 A judgment for attorneys’ fees against 
Wash. 261; In re Cave, 26 Wash, 213; defendants charged, in an action for di- 
State ex rel. Clark v. Neal, 19 Wash, 642; vorce, with conspiring with the husband to 
Willey v. Willey, 22 Wash. 115. prevent plaintiff from obtaining alimony is 

If the wife has been decreed a monthly unwarranted; the statute only authorizes 
allowance for support of herself and chil- an attornev's fee as against the husband: 
dren, and the same made a lien on hus- Prouty v. Prouty, 4 Wash. 174. 
band’s real estate, upon failure of husband 

i : The allowance by the court of three hun- 
o ther pismenih, tae: nen mar abe dred dollars as counsel fees to the wife, in 
foreclosed and the monthly payments con- : ae a 
. Y: Mi refusing the husband’s petition for divoree, 
verien O E ie SE Velen is not an abuse of the discretion reposed in 
10 Wash. 274; and the decree may direct Br 
: . ts . the court in such matters, even though it 
such gross sum to be paid the wife with- Age 
mae . : u may appear that a division of property had 
out restriction as to its disposition: Id. | 
The supreme court will not review the Dew MIJE hy ce pne Pare and: that 
I the wife was amply able to bear the ex- 


action of the trial court in refusing to or- 
: penses attending the action: Colvin v. Col- 
der the defendant husband to pay as costs vin, 15 Wash. 490. 


the fees of ofticers and of all witnesses of 


plaintiff, and a sufficient amount to en- Wife’s traveling expenses and disburse- 

able her to prosecute her appeal: Lee v. ments may be allowed: Thorndyke v. 

Lee, 3 Wash. 236. Thorndvke, supra. See Madison v. Madi- 
If a decree of divorce adjudges the wife son, 1 W. T. 60. 

a certain sum of money, upon which her A proper case for the allowance of suit 


attorneys file a lien for their fees, the money and alimony pending appeal is 
court may summon the attorneys before it shown where the wife secured a judgment 
to determine what liens they have, and of divorce, with alimony, which was super- 
what would be a reasonable fee for their seded on the husband's appeal from the 
services: State ex rel. Trumbull v. Sachs, allowance of alimony, and the wife was 


3 Wash. 371. without means of support for herself and 
An action does not lie in this state to child: Holeomb v. Holcomb, 49 Wash. 498. 
recover temporary alimony upon an order In fixing suit money and attorney's fees 


therefor made in an action of divorce in pending appeal in a divorce case, the su- 
another state, although appealable as a preme court will grant only a fair amount 
final order under the laws of such state; for necessary expenses, leaving the ulti- 
since it is subject at all times to modifi- mate amount of the attorney’s fees to the 
cation in the foreign court: Van Horn v. final adjudication of the case: Id. 
Van Horn, 48 Wash. 388. A suflicient showing is made for the al- 
Counsel fees are a part of the costs in lowance of alimony and suit money to a 
divorce proceedings and the court may al- wife, pending the husband’s appeal from 
low them as such, and may also allow other a judgment disposing of community prop- 
reasonable expenses incurred by the wife erty, where he has control of a substantial 
in preparing for trial: Thorndyke v. Thorn- amount of property and the wife is with- 
dyke, 1 W. T. 175. out means of support for herself and minor 
Expenses contemplated by this chapter children, or for legal services: Sullivan v. 
may be allowed by the court in any dis- Sullivan, 49 Wash. 508. 
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What are sufficient allowances for suit 
money and temporary alimony: See Id. 


CUSTODY AND SUPPORT OF CHIL- 
DREN: See 1 Remington’s Digest, pp. 975- 
977, §§ 96-107; Goore v. Goore, 24 Wash. 139; 
Gibson v. Gibson, 18 Wash. 489; Ditmar v. 
Ditmar, 27 Wash. 13; Richardson v. Rich- 
ardson, 36 Wash. 272; Kane v. Miller, 40 
Wash. 125; State v. Rhoades, 29 Wash. 6l; 
Fickett v. Fickett, 39 Wash. 38; Smith v. 
Smith, 18 Wash. 158; Koontz v. Koontz, 25 
Wash. 336; Irving v. Irving, 26 Wash. 
122; In re Neff, 20 Wash. 652. 


An order of the district court awarding 
the custody and fixing the allowance for 
the support of a child is merely interlocu- 
tory and not subject to review: Tierney 
v. Tierney, 1 W. T. 568. 


A decree awarding the custody of the 
children to the wife, although her conduct 
may not be entirely blameless, will be up- 
hell where it is shown that the husband is 
dissipated and has treated his wife harshly 
and cruelly: Fields v. Fields, 2 Wash. 
441, 


Where, after rendition of decree of di- 
vorce awarding the minor children to the 
mother, a stipulation for modification of 
the decree so as to award custody to the 
father has been executed between the par- 
ents and possession of the children given 
the father thereunder, he is rightfully en- 
titled to the children, although in fact the 
modification of decree has never been se- 
cured: Ackley v. Burchard, 11 Wash. 128. 


A child of the partics is a ward of the 
court: Tierney v. Tierney, supra; and the 
welfare of the children is the only thing to 
be considered in their disposition by the 
court: Kentzler v. Kentzler, 3 Wash. 166, 
170. 

In an action of habeas corpus for the 
possession of minor children brought by 
the mother against the father, based upon 
an alleged decree of divorce in another 
state awarding her the custody of the chil- 
dren, where it appears that the father is 
better suited and able to care for them and 
that the mother is unsuited morally and is 
financially unable to care for them, a de- 
eree awarding her the custody is erroneous: 

The care and custody of children of ten- 
der years should be awarded to the mother 
upon the granting of a divorce, when it is 
not made to appear that the mother is not 
a proper person to have the care and con- 
trol of her children: Smith v. Smith, 15 
Wash. 237. 
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Upon application of a mother for modi- 
fication of a decree of divorce awarding 
the custody of a child to a stranger, to 
which she had consented owing to her then 
poor health, proof that she is now able to 
provide for the child authorizes the court 
to award her its custody without any 
showing that the welfare of the child de- 
mands the change: Curtis v. Curtis, 46 
Wash. 664. 

Specific acts which occurred long before 
her marriage, and then known to her hus- 
band, are not sufficient to show her unfit- 
ness to have custody of the child: Id. 

A stipulation in a divorce case as to the 
custody of a child amounts to no more 
than evidence, and does not estop the 
party from subsequently moving for a 
modification of the decree: Id. 

An order of the trial court refusing to 
change the custody of a child awarded to 
plaintiff by a decree of divorce, but modi- 
fying the same to permit visits, will not 
be disturbed on appeal where it does 
not clearly appear that the best interests 
of the child were not served by such modi- 
fication: Chappell v. Chappell, 45 Wash. 
652. 

In granting a divorce on the ground of 
adultery of the wife, a decree granting 
the custody of the children to the hus- 
band is warranted where the wite’s con- 
duct showed that she was not a proper 
person to have their custody: Cozard v. 
Cozard, 48 Wash, 124. 

Order or decree to support children: See 
Fickett v. Fickett, 39 Wash. 38. 

In an action brought by a wife for a 
divorce, the custody of a minor child, 
with permanent alimony for its support, 
should be awarded to the mother, where 
it atlirmatively appears from the father’s 
testimony that he is not qualified to have 
control of the child, and affidavits for a 
new trial show the mother to be a fit per- 
son, and there is no showing to the con- 
trary: Guerin v. Guerin, 45 Wash. 486. 

A wife, divorced upon the ground of 
adultery, cannot complain that the court 
had no power to award one-half of the com- 
munity property to four minor children, 
whose custody was awarded to the hus- 
band, since the court could have awarded 
it to the husband for their support: Co- 
zard v. Cozard, 48 Wash. 124. 

The hushand is not hable upon the con- 
tract of his wife to pay attornev’s fees 
for the prosecution of a divorce, the same 
not being “necessaries” in view of the lib- 
eral provisions of this section: Zent v. 
Sullivan, 47 Wash, 315, 


(5723.) Decree—Disposition of Property. 


In granting a divorce, the court shall also make such disposition of the 
property of the parties as shall appear just and equitable, having regard to 
the respective merits of the parties, and to the condition in which they will 
be left by such divorce, and to the party through whom the property was 
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acquired, and to the turdens imposed upon it for the benefit of the children, 
and shall make provision for the guardianship, custody, and support and 


education of the minor children of such marriage. 


[Cf. L. ’54, p. 406, $ 8; 


Cd. ’81, $ 2007; L. '91, p. 43, § 5; 2 H. C., $ 771.] 
See infra, § 5915 et seq., property rights of husband and wife. 


Cited in 2 Wash. 419, 443; 21 Wash. 
32, 200; 26 Wash. 217; 27 Wash. 371; 34 
Wash. 237; 36 Wash. 278; 38 Wash. 606; 
43 Wash. 424, 426; 46 Wash. 465; 47 Wash. 
201; 49 Wash. 499, 501; 50 Wash. 216, 
223, 224, 302. 

Disposition of property: See 1 Reming- 
ton’s Digest, p. 971, §§ 78-83; Richardson 
v. Richardson, 36 Wash. 272; O’Sullivan v. 
O'Sullivan, 35 Wash. 481; Goore v. Goore, 
24 Wash. 139; Cave, In re, 26 Wash. 213; 
Adams v. Abbott, 21 Wash. 29; Carney 
v. Simpson, 15 Wash. 277; Van Brocklin 
v. Wood, 38 Wash. 384; Mitchell v. 
Mitchell, 39 Wash. 431; Miller v. Miller, 
38 Wash. 605; Clemans v. Western, 39 
Wash. 290; Budlong v. Budlong, 43 Wash. 
359; State ex rel. Brown v. Brown, 31 
Wash. 397. 


In decreeing a divorce, the court has 
power, under this section, to make such 
division of the joint and separate property 
of husband or wife as shall, in its discre- 
aon, appear just and equitable: Webster v. 
Webster, 2 Wash. 417; followed in Ficlds 
v. Fields, 2 Wash. 443; Morgan v. Morgan, 
10 Wash. 118. 


Tn order to obtain a division of the prop- 
erty of the spouses the parties must bring 
into court all their property, and property 
not so brought in cannot be distributed: 
Webster v. Webster, supra, 420; Philbrick 
v. Andrews, 8 Wash. 8. 

A decree can make no disposition of 
the property of the spouses where it is not 
brought before the court, and failure to do 
so renders community property the com- 
mon property of the divorced parties, and 
waives the right to which the parties 
might be entitled on considering the mer- 
its in the divorce action: Ambrose v. 
Moore, 46 Wash. 463. 

The law does not require an equal divi- 
sion of the property, but that it be “just 
and equitable”: Webster v. Webster, supra. 

If the property of the husband has not 
been brought into the case, a decree of 
divorce in the wife's favor for alimony 
creates no specific lien on the property; 
and the husband’s right to homestead ex- 
emption is paramount to the lien created 
by an execution levy thereunder: Philbrick 
v. Andrews, 8 Wash. 7. 

The separate property of the spouses is 
simply a circumstance for the court to take 
into consideration in making the division: 
Webster v. Webster, supra, 420. 

The court has power to divide all the 
property, whether it be community or sep- 
arate property, and it will consider through 
whom it was acquired merely as a circum- 


623 


stance to aid it in making an equitable 
division: Fields v. Fields, 2 Wash. 441. 


Where the only property of the husband 
within the jurisdiction of the court is land 
which he has fraudulently conveyed, the 
same may be adjudged to plaintiff on de- 
eree of divorce: Prouty v. Prouty, 4 Wash. 
174, 

Injunction against disposition of prop- 
erty: See Groen, In re, 22 Wash. 53. 

Upon awarding a divorce to a husband 
on the ground of abandonment, the irus- 
band is liberally provided for in the divi- 
sion of the property, having regard to the 
respective merits of the parties, their con- 
dition, and the party through whom the 
property was acquired, as required by this 
section, where it appears that at the time 
of their marriage, he was a young man 
in good health, able to work and worth 
$2,000, while the wife was considerably 
older and possessed of an estate worth 
$70,000; that she provided all his living 
expenses for five years, while he did noth- 
ing but look after investments, and the 
parties having separated, the husband was 
awarded an estate valued at $23,000 and 
the wife an estate valued at $92,000: 
Kolbe v. Kolbe, 50 Wash. 298. 

Where the courts of a sister state grant 
a divorce to a wife domiciled there with- 
out disposing of the property of the hus- 
band situated in this state, where the hus- 
band resides, the courts of this state may 
thereafter, in any appropriate action, di- 
vide the property as authorized by this 
section, in the case of a divorce granted 
here; and the wife cannot claim an abso- 
lute right to one-half thereof as between 
tenants in common: Buckley v. Buckley, 
50 Wash. 213. 

A decree of divorce procured by the 
wife, which includes a division of prop- 
erty, will not be set aside on the ground 
of fraud in that the division was based upon 
the valuation thereof represented by the 
husband as true, while in fact it was but 
one-fifth of the actual value, when the 
wife was fully acquainted with the vari- 
ous parcels and could have readily dis- 
covered their value by inquiry: Ferry v. 
Ferry, 9 Wash. 239. 

Although a decree of divorce may con- 
clude property rights between the parties, 
a proceeding may be subsequently brought 
to obtain an allowance or provision for 
the support of minor children: King v. 
Miller, 10 Wash. 274. 

The convevance by the husband to his 
brother prior to an action for divorce of 
all his real and personal property, inelud- 
ing his home, without sufficient considera- 
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tion, is fraudulent as against the wife: 
Fields v. Fields, 2 Wash. 441, 444, 


The court below in the disposition of the 
property may require the husband to pay 
the wife’s counsel fees, and decree that a 
certuin sum of money shall be put in the 
hands of a trustee, the interest to be paid 
her at intervals, during her life, and at her 
death the principal to revert to the hus- 
band: Madison v. Madison, 1 W. T. 60, 
62. 


The right of a wife under § 4 of the 
donation act is merely inchoate, and a di- 
vorce prior to a compliance with the re- 
quirements of the act dispossesses her of 
any interest in the property: Maynard v. 
Valentine, 2 W. T. 3; see McSorley v. 
Hill, 2 Wash. 638; Maynard v. Hill, 125 
U. S. 216. 


Upon granting a divorce to the wife, the 
court may award all the community prop- 
erty, of the value of $1,150, to the wife, 
where such provision is necessary for her 
support: Markowski v. Markowski, 44 
Wash. 594. . 

Upon granting a wife a divorce, the 
court may award all the property, com- 


munity and separate, to the wife: Rams- 
dell v. Ramsdell, 47 Wash. 444, 


Upon granting a divorce to the wife, 
who is awarded the custody of a minor 
child, the court may, although there is no 
property, give judgment for monthly ali- 
mony for the support of both wife and 
child, under this section: Claiborne v. 
Claiborne, 47 Wash. 200. 


Upon granting a divorce to a husband 
and awarding him the custody of four 
children, it is not an abuse of discretion 
to award to him one-half of the community 
property, valued at $2,500, and one-half 
to the children, he to pay the wife $250: 
Cozard v. Cozard, 48 Wash. 124. 


Modification, vacating or setting aside of 
decree: See 1 Remington’s Digest, p. 971, 
$$ 75, 76; Trumble v. Trumble, 26 Wash. 
133; Mahncke v. Mahncke, 43 Wash. 425. 


Where a decree of divorce awards all the 
community personal property in the state 
to the wife, the jurisdiction over all of the 
property so awarded must be presumed in 
the absence of a showing to the contrary, 
and replevin by the husband will not hie 
to recover a portion of such personal prop- 
erty sold bv the wife to a third party: 
Carney v. Simpson, 15 Wash. 227. 


Where the wife has sold community per- 
sonal property before the entry of a de- 
cree of divorce awarding it to her, and 
the husband has begun an action to recover 
same pending the divorce proceedings, he 
is merely entitled to a judgment for the 
costs of his action and for damages for 
detention of the property, when the de- 
cree in the divorce proceedings awards 
the property to the wife: Id. 
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The statutes for the allowance of ali- 
mony in an action for divorce are not ex- 
clusive: Kimble v. Kimble, 17 Wash. 75. 

Enforcement of order or decree: See 1 
Remington’s Digest, p. 973, §§ 85-91; State 
ex rel. Smith v. Smith, 17 Wash. 430; 
State ex rel. Smith v. McClinton, 17 Wash. 
45; State ex rel. Ditmar v. Ditmar, 19 
Wash. 324; In re Cave, 26 Wash. 213; In 
re Van Alstine, 21 Wash. 194; State e 
rel. Geiger v. Geiger, 20 Wash. 181; Metler 
v. Metler, 32 Wash. 494; Trumble v. Trum- 
ble, 26 Wash. 133. 

In an action for the annulment of a 
marriage entered into in good faith by the 
woman without knowledge that the de- 
fendant had another wife, the court has 
jurisdiction to dispose of the property as 
in the case of a divorce, under this sec- 
tion, awarding the plaintiff such propor- 
tion as would be just and equitable, where 
she materially helped to acquire and save 
it: Buckley v. Buckley, 50 Wash. 213. 

An oral announcement for a decree of 
divorce and disposition of property, fol- 
lowed by the clerk’s minutes thereof, which 
did not state the grounds for the divorce 
or the disposition of the property, cannot 
be regarded as a decree, where written 
findings and a decree were prepared but 
not siyned by tke judge or entered be- 
cause the parties had made up their dif- 
ferences and resumed their marriage rela- 
tions: State ex rel. Tufton v. Superior 
Court, 46 Wash. 395. 

Permanent alimony: See 1 Remington’s 
Digest, p. 969, §§ 68-74; In re Cave, 26 
Wash. 213; Turner v. Turner, 33 Wash. 
118; Timm v. Timm, 34 Wash. 228; Rich- 
ardson v. Richardson, 36 Wash. 272; 
Adams v. Abbott, 21 Wash. 29; Trumble 
v. Trumble, 26 Wash. 132; Kane v. Kane, 
35 Wash. 517. 

As to opening or setting aside default 
decree, see 1 Remington’s Digest, p. 965, 
§§ 45-49; McCord v. McCord, 24 Wash. 
529; Metler v. Metler, 32 Wash. 494; Me- 
Donald v. McDonald, 34 Wash. 292; State 
ex rel. Weidert v. Superior Court, 36 Wash. 
81; Peyton v. Peyton, 28 Wash. 278; Tur- 
ner v. Turner, 33 Wash. 118; Winstone 
v. Winstone, 40 Wash. 272; Dwyer v. 
Nolan, 40 Wash. 459, 

A plaintiff in a divorce case, who, after 
oral announcement of a decree in her fa- 
vor, settled her differences with her 
husband and requested that the decree be 
not entered, and three years later secured 
another decree of divorce making a dif- 
ferent disposition of the property, is not 
entitled to have a nunc pro tunc order for 
the entry of the first decree; since such 
an order to correct a record is discretion- 
ary, and since she abandoned her right 
thereto, and third persons have acquired 
interests under the subsequent decree 
which would be injuriously affected: State 
ex rel. Tufton v. Superior Court, 46 Wash. 
395. 
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§ 990. 


ACTIONS IN PARTICULAR CASES. 


[TITLE VI 


(5724.) Divorce Dissolves Marriage as to Both Parties. 


Whenever judgment of divorce from the bonds of matrimony is granted 
by the courts in this state, the court shall order a full and complete dissolu- 


tion of the marriage as to both parties. 


[C#. L. ’54, p. 407, $ 9; Cd. ’81, 


$ 2008; L. ’91, p. 43, $ 6; 2 H. C., $ 772.] 


Cited in 4 Wash. 703, 705; 22 Wash. 
116. 

As to effect given foreign divorces, see 
1 Remington’s Digest, p. 978, § 110; Dor- 
mitzer v. German Sav. & Loan Soc., 23 
Wash. 132; Trowbridge v. Spinning, 23 
Wash. 48. 

Where, upon service of summons by 
publication, a divorce is secured in a sis- 


ter state, which was the domicile of the 
marital relation and the actual bona fide 
home of the plaintiff, the decree is en- 
titled to recognition in every other state, 
under the full faith and credit clause of 
the constitution, or at least will be ac- 
corded credit in this state as a matter 
of comity: Buckley v. Buckley, 50 Wash. 
213. ] 


$ 991. (5725.) Remarriage Pending Appeal Unlawful. 

Whenever a judgment or decree of divorce from the bonds of matrimony 
is granted by the courts in this state, neither party thereto shall be capable of 
contracting marriage with a third person until the period in which an appeal 
may be taken has expired; and in case an appeal is taken then neither party 
shall intermarry with a third person until the cause has been fully deter- 
mined; and it shall be unlawful for any divorced person to intermarry with 
any third person within six months from the date of the entry of the judg- 
ment or decree granting the divorce, or in case an appeal is taken it shall be 
unlawful to contract such marriage until judgment be rendered on said ap- 
peal in the supreme court. All marriages contracted in violation of the pro- 
visions of this section, whether contracted within or without this state, shall 
be void. [L. *93, p. 225, $ 1.] 

Compare 1 Hill's Code, $ 772, “proviso.” 
See notes to next section. 
§ 992. (5726.) Decree to Prohibit Remarriage Within Six Months. 

Whenever judgment or decree of divorce from the bonds of matrimony is 
granted by any court in this state, such judgment or decree shall expressly 
prohibit the plaintiff and defendant named therein from contracting any 
marriage with third parties within the period of six months from the date of 
the entry of such judgment or decree, and in case either party to said decree 
shall remarry within said period, he or she shall be deemed guilty of contempt 
of the court granting such judgment or decree, and shall be proceeded 
against and punished in like manner as in other cases of contempt of court. 
[L. ’93, p. 226, $ 2.] 


If a divorce has been granted and the 
parties have caused a marriage between 
them to be solemnized within six months 
thereafter, they are not husband and wife, 
although living together as such after the 
period within which they could lawfully 
contract marriage: In re Smith, 4 Wash. 
102. 

But the statute has no extraterritorial ef- 
feet: See Willey v. Willey, 22 Wash. 115. 

The preceding section prohibiting di- 
vorced parties from remarrying within six 
months after the decree, either within or 


§ 993. 


without the state, renders a remarriage 
during such period void, if contracted in 
this state, or if contracted in a foreign 
country by persons domiciled in this state 
with the purpose of evading the laws of 
this state; but if the parties were, at the 
time of the remarriage, domiciled in the 
foreign country, the marriage would be 
valid here if valid in such countrv, our 
statute having no extraterritorial force as 
to marriage by nonresidents: State v. 
Fenn, 47 Wash. 561, 


(5727.) Prosecuting Attorney to Prosecute for Contempt. 


It shall be the duty of the prosecuting attorney of each county to pros- 
ecute for contempt any person violating the provisions of any decree men- 
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tioned in the last section rendered by any superior court of his county. [L. 
"93, p. 226, $ 3.] 


See notes to $ 989, supra. 


$ 994. (5728.) Name of Wife Changed. 

In all actions for a divorce, if a divorce be granted, the court may, for 
Just and reasonable cause, change the name of the female, who shall there- 
after be known and called by such name as the court shall in its order or 
decree appoint. ([Cf. L. ’54, p. 407, $ 9; Cd. ’81, $ 2009; L. ’91, p. 43, § 7; 
2 H. C., $ 773.) 


See infra, $ 998, change of name. 


$ 995. (5729.) Prosecuting Attorney to Resist Undefended Actions. 
Whenever a complaint for divorce remains undefended, it shall be the 
duty of the prosecuting attorney to resist such complaint; but no prosecuting 
attorney shall be employed in or allowed to conduct any action for a divorce 
on the part of the plaintiff or applicant in the courts of this state; nor shall 
any prosecuting attorney be allowed to resist a complaint for divorce in those 
cases where the defendant does not appear, or appearing admits the allega- 
tions of the complaint, if the attorney for the applicant is a partner of such 
prosecuting attorney in the practice of law, or keeps his office with such pros- 
ecuting attorney; but in all such cases the court or judge before whom the 
case is to be heard shall appoint an attorney to resist the complaint, who shall 
be entitled to the compensation allowed by law to prosecuting attorneys in 
such cases. [Cf. L. 754, p. 407, $ 10; L. ”79, p. 94, $ 10; Cd. ’81, $ 2010; 
L. ’85, p. 62, $ 10; L. ’91, p. 48, § 8; 2 H. C., § 774.] 
Compare $ 229, 1 Hill's Code, omitted as superseded by the above section, 


§ 996. (5730.) Trial—Appeal—Proceedings. 

In all instances where the superior court shall grant a divorce, it shall 
be for cause distinctly stated in the complaint, and proved, and found by the 
court, and the court shall state the facts found upon which the decree is ren- 
dered; and when either party shall signify a desire to appeal from any of the 
orders of the court, in the disposition of the property or of the children, the 
court shall certify the evidence adduced on the trial, and the supreme court 
shall be possessed of the whole case as fully as the superior court was, and 
may reverse, modify, or affirm said Judgment, according to the real merits 
of the case. [L. *60, p. 320, $ 12; Cd. ’81, $ 2011; 2 H. C., § 775.] 


See supra, $ 982, notes. 


Cited in 23 Wash. 312; 46 Wash. 398; 
49 Wash. 500. 

An action for divorce is a proceeding at 
law; the findings of the lower court stand 
as the verdict of the jury, not to be set 
aside unless manifestly contrary to the evi- 
dence: Tierney v. Tierney, 1 W. T. 568. 

The divorce act of 1863, forbidding the 
reversal of any final order of the district 
court in divorce, is to such extent in vio- 
lation of $ 9 of the organic act and void: 
Id. 

The question of former alleged marriage 
of wife cannot be reviewed on appeal in a 
divorce case where the husband bases his 
motion for a new trial upon an aflidavit of 
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newly discovered evidence which does not 
show how or by. whom he expects to prove 
such facts: Id. 

Appeal: See 1 Remington’s Digest, p. 
966, $8 51-54; McDonald v. McDonald, 34 
Wash. 293; McCord v. McCord, 24 Wash. 
529; Lee v. Lee, 19 Wash. 355; Poler v. 
Poler, 32 Wash. 400; Bounds v. Bounds, 
23 Wash. 593; Swift v. Swift, 39 Wash. 
600; Wainwright v. Wainwright, 40 Wash. 
117; Mitchell v. Mitchell, 39 Wash. 431; 
Miller v. Miller, 38 Wash. 605. 

Appeal from decree as to disposition of 
property or payment of alimony: See 1 


_Remington’s Digest, p. 974, $ 93; McAllis- 


ter v. McAllister, 28 Wash. 613; In re 


$$ 997, 998 


Cave, 26 Wash. 213; Mahncke v. Mahncke, 
43 Wash. 425. 

Where, upon appeal in an action for di- 
vorce, the supreme court remanded the 
case with directions to take further evi- 
dence as to the value of the property, 
‚and either make division thereof or award 
the wife a money judgment for her share, 
it is error to decree the division of a 
tract of land, the value of which was 
dependent upon an irrigating ditch carry- 
ing an insufficient supply of water, which 
it would be impractical to use jointly for 
separate portions of the tract, as such di- 
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vision would be detrimental to the inter- 
ests of both parties; and a proper money 
judgment should be awarded to the wife 
in lieu of a share in such real estate: 
Richardson v. Richardson, 44 Wash. 431. 

Upon appeal from that portion of a de- 
cree of divorce awarding alimony and di- 
recting the surrender of property, the ap- 
pellant has a statutory right to a super- 
sedeas pending appeal; and mandamus will 
lie to compel the superior court to fix 
the amount of the supersedeas bond: State 
ex rel. Holcomb v. Yakey, 48 Wash. 419. 


(5731.)- Practice—Trial Without Jury. 


The practice in civil actions shall govern all proceedings in the trial of 


actions for divorce, except that trial by jury is dispensed with. 


[L. *60, p. 


320, $ 13; Cd. ’81, $ 2012; L. ’91, p. 44, § 9; 2 H. C., $ 776.] 


Trial or hearing: See 1 Remington’s Di- 
gest, p. 964, §§ 40-42. 

Under the provision of the statute dis- 
pensing with trial by jury in divorce cases, 
fraudulent vendees of the husband are not 
entitled to have the charge of their con- 
spiracy with him to defraud his wife tried 
by a jury: Prouty v. Prouty, 4 Wash. 
174, 


The requirement in the practice act of 
1854, that in case of waiver of a jury the 
trial court shall render its decision in 
writing, stating conclusions of law and 
facts separately, does not apply in di- 
vorce cases: Madison v. Madison, 1 W. T. 
60; neither party can demand a jury in a 
divorce case: Id. 61, 


CHAPTER XIII. 
CHANGE OF NAME, 


§ 998. (5733.) Name may be Changed upon Petition. 

Any person desiring a change of his name or that of his child or ward 
‘may apply therefor to the superior court of the county in which he resides, 
by petition setting forth the reasons for such change; thereupon such court, 
in its discretion, may order a change of the name, and thenceforth the new 
name shall be in place of the former. [L. *77, p. 132, $ 638; Cd. ’81, $ 635; 
2 H. C., § 777.) E 

See supra, $ 994, change of name in divorce, 


Cited in 17 Wash. 47, 
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. 999. 
1000. 


1001. 
1002. 
1003. 
1004. 
1005. 
1006. 
1007. 
1008. 
1009. 


1010. 
1011. 


1012. 
1013. 
1014. 
1015. 
1016. 
1017. 


TITLE VIL 


SPECIAL PROCEEDINGS, 


SPECIAL PROCEEDINGS. 
CHAPTER I.—CERTIORARI, MANDAMUS AND PROHIBITION. 


Parties, how designated. 

Judgment and order in a special pro- 
ceeding, defined, 

Certiorari, defined. 

When and by what courts granted. 

Application for, how made, 

Writ, how directed. 

Contents of writ. 

Stay of proceedings. 

Bill of exceptions—Judgment on. 

Service of writ. 

Defective return—How perfected— 
Hearing, judgment. 

Questions involving merits—What are. 

Copy of judgment transmitted to in- 
ferior tribunal 

Judgment-roll. 

Mandamus defined. 

When and by what court issued. 

Writ, when and upon what issued, 

Writ, alternative or peremptory. 

Notice. 


1018. 
1019. 
1020. 


1021. 
1022, 
1023. 


1024. 


1025. 
1026. 
1027. 
1028. 
1029. 


1030. 


1031. 


1032. 
1033. 


Return of writ—Answer. 

Question of fact, how determined. 

Applicant may demur to answer or 
countervail it by proof. 

Motion for new trial, where made. 

Certification of verdict—Hearing. 

Court to proceed to hearing, when— 
Answer. 

Damages awarded, when—Peremptory 
mandate. 

Service of writ. 


Penalty for disobeying writ. 

Prohibition, defined. 

Where and when issued. 

Writ may be alternative or peremp- 
tory. 

Provisions relating to mandate ap- 
plicable. 


Writs of review, mandate and pro- 

hibition made returnable, when. 
Rules of practice and proceedings. 
Appeals. 


CHAPTER IL—INFORMATION IN THE NATURE OF QUO WARRANTO. 


1034. 
1035. 
1036. 
1037. 
1038. 
1039. 
1040. 
1041. 


1049. 
1050. 
1051. 


1052. 
1053. 


1054. 


1063. 


1064. 
1065. 


Against whom filed. 

By whom filed. 

Information, contents of. 

What information shall state. 
Summons, pleadings, proceedings, 
Judgment and damages, 
Judgment for relator. 

Order, how enforced. 


1042. 
1043. 
1044. 
1045. 


1046. 
1047. 
1048. 


CHAPTER HI. —CONTEMPTS AND 


Contempts, defined. 

Punishment for. 

Contempts in presence of court, how 
punished. 

Procedure in other cases. 

Defendant may be produced if in 
custody. 

How prosecuted. 


1055. 
1056. 
1057. 
1058. 
1059. 
1060. 
1061. 
1062. 


Action for damages—Limitation. 

Judgment of ouster or forfeiture. 

Judgment against corporation. 

Action to recover escheated or for- 
feited property. 

Costs. 

Information to annul patent, ete. 

Proceedings to annul. 


THEIR PUNISHMENT, 


Warrant, how executed. 

Return of warrant—Investigation. 
Judgment and sentence. 

Indemnity to injured party. 
Imprisonment, when. 

Offender liable to indictment, when 
Alias warrant—Prosecution of bond. 
Appeal. 


CHAPTER IV.—HABEAS CORPUS. 


Who may prosecute writ. 
Parents, etc., may have writ. 
Application for, how made, 
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1066. 
1067. 
1068. 


By whom granted. 
To whom directed—Contents of. 
Delivery of writ to sheriff—Service. 
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1069. Service of writ directed to person 
other than sheriff. 

Service when person not found. 

Return—Attachment for refusal, 

Substance and form of return. 

Proceedings—Pleadings. 

1074. Hearing and determination, 

1075. Restrictions upon inquiry. 

1076. Admission to bail instead of dis- 


charge. ` 


1070. 
1071. 
1072. 
1073. 


SPECIAL PROCEEDINGS. 
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1077. 
1078. 
1079. 
1080. 
1081. 


Writ for purpose of bail. 

Compelling attendance of witnesses. 
Officer not liable, when. 

Warrant to prevent removal, 

What warrant may include, 

1082. Warrant, how executed. 

1083. Temporary orders. 

1084. Writ issued on Sunday, when. 

1085. Writs—Issuance, service and return— 
Amendments. 


CHAPTER V.—ASSIGNMENTS FOR THE BENEFIT OF CREDITORS, 


1086. 
1087. 
1088. 
1089, 
1090. 
1091. 
1092. 


Must be general—Effect of. 

Assent presumed. 

How made—Procedure thereafter, 
Inventory and valuation—Bond, 
Notice of assignment, 

List of creditors. 

Exceptions to claims. 

1093. Dividends, accounts, compensation, 
1094. Assignee subject to control of court. 
1095. Not void, when—Citation to debtor. 


1096. Additional inventory. 

1097, Claims not due, limitation, 

1098. Authority of assignee—Sales. 

1099. Proceedings upon death or failure of 
assignee to act. 

1100. Discharge of assignor, when. 

1101. Sheriff not to be receiver or assignee. 

1102. Right of exemption. 

1103. How claimed—Objections, 


CHAPTER I. 
CERTIORARI, MANDAMUS AND PROHIBITION. 


§ 999. 


(5738.) Parties, How Designated. 


The party prosecuting a special proceeding may be known as the plain- 


tiff and the adverse party as the defendant. 


Cited in 15 Wash. 92; 16 Wash. 353; 21 
Wash. 454; 24 Wash. 546; 50 Wash. 96, 

As to statutory use of the term “pro- 
ceeding,” see State v. Gordon, 8 Wash. 
488, 490. 

Under this section, it is not error to 
refuse to quash a proceeding commenced in 


[L. *95, p. 114, $ 1.] 


the name of the real party in interest, in- 
stead of in the name of the state on bis 
relation according to sanctioned practice, 
especially where the plaintiff was required 
to amend the complaint to cure the objec- 
tion made: State ex rel. Cicoria v. Corgiat, 
50 Wash. 95. 


§ 1000. (5739.) Judgment and Order in a Special Proceeding, Defined. 
A judgment in a special proceeding is the final determination of the 


rights of the parties therein. 


civil action are applicable to similar acts in a special proceeding. 


p. 115, § 2.] 


See supra, § 405, motions and orders defined. 


Cited in 21 Wash. 255, 261. 


§ 1001. 


p. 115, § 3.] 
Cited in 21 Wash, 149; 28 Wash. 51. 


§ 1002. 


(5740.) Certiorari, Defined, 
The writ of certiorari may be denominated the writ of review. 


The definitions of a motion and an order in a 


[L. ’95, 


[L. '95, 


(5741.) When and by What Courts Granted. 


A writ of review shall be granted by any court, except a police or justice 
court, when an inferior tribunal, board or officer, exercising judicial fumet- 
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tions, has exceeded the jurisdiction of such tribunal, board or officer, or one 

acting illegally, or to correct any erroneous or void proceeding, or a proceed- 
ing not according to the course of the common law, and there is no appeal, 
nor in the judgment of the court, any plain, speedy and adequate remedy at 


law. [L. 95, p. 115, $ 4.] 


Cited in 18 Wash. 510; 19 Wash. 315; 
26 Wash. 281; 32 Wash. 695; 34 Wash. 249; 
35 Wash. 36, 126; 46 Wash. 304; 47 Wash. 
509; 50 Wash. 655. 

Nature and scope of remedy: See 1 
Remington’s Digest, p. 464, §§ 1, 2; Wilson 
v. Seattle, 2 Wash. 543; State ex rel. Spo- 
kane Terminal Co. v. Superior Court, 40 
Wash. 453; State ex rel. Grady v. Lock- 
hart, 18 Wash. 531; Gregory v. Dixon, 7 
Wash, 27. 

Assailing a judgment by certiorari is 
not a collateral attack upon it: State v. 
Superior Court, 6 Wash. 352, 357. 

Time of making application for writ: 
See 1 Remington’s Digest, p. 469, 16; 
State ex rel. Lowary v. Superior Court, 
41 Wash. 450; State ex rel. Alexander v. 
Superior Court, 42 Wash. 684. 

The writ of certiorari, being in the na- 
ture of an appeal, should be applied for 
within a reasonable time after the act com- 
plained of has been done, though the stat- 
ute does not fix the time within which it 
must be applied for, and two years is not 
a reasonable time: Spooner v. Seattle, 6 
Wash. 370, 371. 

Under §§ 1621, 1630, 2 Hill’s Code, 
certiorari and appeal from justices’ courts 
were concurrent remedies either of which 
could be resorted to by any person who 
conceived himself injured by error in any 
proceeds, proceeding or judgment of a jus- 
tice of the peace: Woodbury v. Henning- 
sen, 11 Wash. 12; for extent of authority 
of superior court in such proceedings, 
see McEneaney v. Dart, 9 Wash. 682; but 
this article supersedes the provisions of 
the old code relating to certiorari in jus- 
tices’ courts. 


WHEN WRIT WILL LIE.—Where there 
is no adequate remedy by appeal: See 1 
Remington’s Digest, p. 465, § 6; Gabriel 
v. Seattle & M. R. Co., 7 Wash. 515; State 
ex rel. Pacific Coast S. S. Co. v. Superior 
Court, 12 Wash. 548; Lewis v. Bishop, 19 
Wash. 312; State ex rel. Smith v. Supe- 
rior Court, 26 Wash. 278; State ex rel. 
Cann v. Moore, 23 Wash. 276; State ex 
rel, Meredith v. Tallman, 24 Wash. 426; 
Parker v. Superior Court, 25 Wash. 544; 
State ex rel. Sprague v. Superior Court, 
32 Wash. 693; Sullivan’s Estate, In re, 36 
Wash. 217; State ex rel. Oudin v. Superior 
Court, 28 Wash. 584; State ex rel. Carran 
v. Superior Court, 30 Wash. 700; State ex 
rel. Nelson v. Superior Court, 31 Wash. 
32; State ex rel. Young v. Denney, 34 
Wash. 56. 

Expense and delay does not affeet ade- 
quacy of remedy by appeal: See State ex 
rel, Oudin v. Superior Court, 28 Wash. 


635 


584; State ex rel. Carrau v. Superior 
Court, 30 Wash. 700; State ex rel. Nelson 
v. Superior Court, 31 Wash. 32; State ex 
rel. Young v. Denney, 34 Wash. 56. 


There is no adequate remedy by ap- 
peal, and certiorari lies, where an admin- 
istrator with the will annexed has been 
authorized to pay out $500 per month to 
the widow of the deceased, and during 
six months has paid out over $3,500 in 
costs of administration and other larger 
sums for other purposes: State ex rel. 
Speckart v. Superior Court, 48 Wash. 141. 


Jurisdictional amount affecting the 
right: See 1 Remington’s Digest, p. 466, 

8; State ex rel. Hamilton v. Superior 
Jourt, 8 Wash. 271; Warner v. Cowie, 15 
Wash. 696; State ex rel. Corbin v. Su- 
perior Court, 35 Wash. 201; State ex rel. 
Gillette v. Superior Court, 22 Wash. 496. 

The jurisdiction of the supreme court to 
issue writs of certiorari does not depend 
upon the amount in controversy, as ques- 
tions of jurisdiction, illegality, and those 
concerning the existence of an appeal, or 
other plain, speedy, and adequate remedy 
at law are generally the only ones con- 
sidered: State v. Superior Court, 6 Wash. 
352 [but see later cases, supra]; and 
while it may issue the writ in aid of its 
appellate jurisdiction, it may also award 
it in a proper case, where its appellate 
power is called into exercise: Id.; see Wil- 
son v. Seattle, 2 Wash. 543. The writ will 
be awarded to reverse a judgment of the 
superior court rendered without service of 
summons: Id.; and it was held that it 
would lie for the removal of criminal ac- 
tions from a justice of the peace to a su- 
perior court under § 1621 of 2 Hill’s Code: 
State v. White, 8 Wash. 230; and from 
the judgment of municipal courts: Seattle 
v. Pearson, 15 Wash. 575; Falsetto v. Seat- 
tle, 18 Wash. 509; State ex rel. Weymouth 
v. Lockhart, 28 Wash. 460; and it is the 
proper remedy to review the action of the 
court in fixing the amount of a super- 
sedeas bond in a sum other than that re- 
quired by statute: State v. Superior Court, 
11 Wash. 366; distinguished in State v 
Superior Court, 14 Wash. 365, 366. 

WHEN WRIT WILL NOT LIE.—It 
will not lie to review street assessment 
proceedings, where the only method of col- 
lecting is by foreclosure suit: Spooner v. 
Seattle, 6 Wash. 370; nor to review the 
proceedings of inferior courts or officers, 
where a remedy by appeal, writ of error, or 
other mode of review is given by statute: 
Gregory v. Dixon, 7 Wash. 27, 28; nor to 
review the action of the trial court in 
granting a new trial: State v. Superior 
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Court, 6 Wash. 201; nor to review a judg- 
ment, when the remedy by appeal was 
available and fully adequate to protect 
defendant’s rights: Lewis v. Gilbert, 5 
Wash. 534; nor to review a judgment, 
though the time limited for appeal there- 
of had expired before motion to vacate 
judgment was decided: Id.; nor will it 
lie to review the action of the superior 
court in denying plaintiff’s motion for 
judgment after a finding in his favor upon 
a plea in abatement and granting defend- 
ant leave to further plead: State v. Su- 
perior Court, 9 Wash. 366; nor to review 
the action of the superior court when the 
original amount in controversy does not 
exceed two hundred dollars, and the ac- 
tion does not involve the legality of a 
tax, impost, assessment, toll, municipal 
fine, or the validity of a statute, there be- 
ing no appeal under § 4, Article 4, of the 
Constitution: State v. Superior Court, 8 
Wash. 271; nor to review the action of 
the superior court in adjudging the pro- 
posed appropriation of certain rights of 
way a public use: Seattle etc. Ry. Co. v. 
State, 5 Wash. 807; nor to review the pro- 
ceedings of the county school superin- 
tendent in establishing a new school dis- 
trict, where the party aggrieved has failed 
to appeal as provided in § 784, 1 Hill’s 
Code (§ 4427, infra); Gregory v. Dixon, 7 
Wash. 27; nor will the writ lie to a jus- 
tice of the peace where the application 
shows that the justice had lost jurisdic- 
tion over the person of a defendant by a 
continuance without notice to defendant: 
Tavlor v. Ringer, 3 W. T. 539; nor to set 
aside an order vacating a judgment of a 
justice and affirming it as originally ren- 
dered, so as to cut off the other party from 
a trial on the merits: MeEneaney v. Dart, 
9 Wash. 682; nor to determine the suf- 
ficlency of a supersedeas bond: State v. 
Superior Court, 14 Wash. 365. 

Certiorari does not lie where there is a 
remedy by appeal: See 1 Remington’s Di- 
gest, p. 464, § 5; Falsetto v. Seattle, 18 
Wash. 509; State ex rel. Richardson v. 
Superior Court, 28 Wash. 677; State ex 
rel. Weymouth v. Lockhart, 28 Wash. 460; 
State ex rel. Smith v. Superior Court, 30 
Wash. 219; State ex rel. Sprague v. Su- 
perior Court, 32 Wash. 693; Sweeney v. 
County Commissioners, 43 Wash. 138; 
Parker v. Superior Court, 25 Wash. 544. 

There is an adequate remedy by appeal 
and therefore certiorari will not lie to re- 
view an order in an action of unlawful de- 
tainer, quashing a writ of restitution for 
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insufficiency of the notice set out in the 
complaint; since the plaintiff may stand 
upon the notice and forthwith appeal from 
the final judgment, securing a supersedeas 
and review of the order; or may amend 
the complaint and secure another writ: 
State ex rel. Wilkeson Coal & Coke Co. v. 
Superior Court, 49 Wash. 203. 

Particular proceedings in civil actions— 
Special proceedings: See 1 Remington's Di- 
gest, p. 467, §§ 11, 12; State ex rel. Har- 
ris v. Superior Court, 34 Wash. 248; State 
ex rel. Young v. Superior Court, 43 Wash. 
34; State ex rel. Reser v. Superior Court, 
13 Wash. 25; Falsetto v. Seattle, 18 Wash. 
509; State ex rel. Richardson v. Superior 
Court, 28 Wash. 677; State ex rel. Young v. 
Denney, 34 Wash. 56; State ex rel. Oudin v. 
Superior Court, 28 Wash. 584; State ex rel. 
Norris Safe etc. Co. v. Superior Court, 30 
Wash. 177; State ex rel. Whitehouse v. 
Superior Court, 38 Wash. 23. 

As to acts of public officers, proceedings 
of boards, etc.: See 1 Remington’s Digest, 
p. 468, § 13; Browne v. Gear, 21 Wash. 
147; Wilsey v. Cornwall, 40 Wash. 250; 
Lewis v. Bishop, 19 Wash. 312; State ex 
rel, Schroeder v. Superior Court, 29 Wash. 
1. 

In certiorari proceedings for the review 
of an assessment of the cost of a local im- 
provement, the city is a proper party in 
interest, no matter what its ultimate re- 
sponsibility may be, since it is primarily 
responsible for the collection of assess- 
ment: Frederick v. Seattle, 13 Wash. 428. 

An ordinance of a city council granting 
a franchise for the use of a street is a 
legislative act, and is not subject to re- 
view by writ of certiorari: Tenny v. Seat- 
tle Electric Co., 48 Wash. 150. 

Certiorari will lie for the purpose of re- 
viewing the action of a municipal court in 
a proceeding brought therein for the pur- 
pose of securing the conviction and punish- 
ment of one guilty of violating a city 
ordinance: Seattle v. Pearson, 15 Wash. 
575; following Woodbury v. Henningsen, 
11 Wash. 12. 

Certiorari does not lie to review the 
denial of a motion to dismiss an action 
upon stipulation, under this section: State 
ex rel. Smith v. Superior Court, 47 Wash. 
508. 

Certiorari to review an order respecting 
a commission to take testimony in a pend- 
ing cause will be dismissed, where, be- 
fore the hearing in the supreme court, the 
action has been dismissed: State ex rel. 
Clifford v. Superior Court, 47 Wash. 35. 


Application for, How Made. 


The application must be made on affidavit by the party beneficially in- 
terested, and the court may require a notice of the application to be given to 
the adverse party, or may grant an order to show cause why it should not be 


allowed, or may grant the writ without notice. 


6 


[L. *95, p. 115, $ 5.] 


CHAP.]] 


Cited in 15 Wash. 578; 23 Wash. 281. 

Application, parties form, issuance, ete.: 
See 1 Remington’s Digest, pp. 468, 469, 
§§ 14-20; Leavitt v. Chambers, 16 Wash. 
393; Frederick v. Seattle, 13 Wash. 428; 
Seattle v. Pearson, 15 Wash. 575; State 
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ex rel. Casedy v. Inter-State etc. Co., 35 
Wash. 80; State ex rel. Grady v. Lock: 
hart, 18 Wash. 531; Corbett v. Civil Ser- 
vice Com., 33 Wash. 190; State ex rel. 
Cann V. Moore, 23 Wash. 276. 


§ 1004. (5743.) Writ, How Directed. 

The writ may be directed to the inferior tribunal, board or officer, or to 
any other person having the custody of the record or proceedings to be cer- 
tified. When directed to a tribunal the clerk, if there be one, must return 
the writ with the transcript required. [L. ’95, p. 115, § 6.] 


§ 1005. (5744.) Contents of Writ. 

The writ of review must command the party to whom it is directed to 
certify fully to the court issuing the writ, at a specified time and place, a 
transcript of the record and proceedings (describing or referring to them with 
convenient certainty), that the same may be reviewed by the court, and re- 
quiring the party, in the meantime, to desist from further proceedings in the 


matter to be reviewed. 


Cited in 23 Wash. 282; 46 Wash. 171. 

Under this section, a writ is sufficient 
without containing a recital of the errors 
to be reviewed, when they are stated in the 
a. State ex rel. Cann v. Moore, 23 

Wash. 276, 

Certiorari to review a judgment of the 
superior court, will be dismissed for want 
of due diligence in prosecution, where the 
record was not certified for more than 


[L. ’95, p. 115, $ 7.] 


sion was asked until nearly one month af- 
ter the time had expired, and no appear- 
ance was made at the date set for con- 
sidering the extension of time, but a re- 
turn made sixteen days thereafter without 
leave; since the return is necessary to con- 
fer jurisdiction, and this section provides 
that the court shall fix the time, which 
thereupon becomes the law of the case: 
State ex rel. North Shore Boom and Driv- 


two months after the time fixed therefor 
in the writ, no application for an exten- 


ing Co. v. Superior Court, 46 Wash. 169, 


§ 1006. (5745.) Stay of Proceedings. 

If a stay of proceedings be not intended, the words requiring the stay 
must be omitted from the writ. These words may be inserted or omitted, in 
the sound discretion of the court, but if omitted the power of the inferior 
court or office is not suspended or the proceedings stayed. [L. *95, p. 115, 


$ 8.] 


§ 1007. (5746.) Bill of Exceptions—Judgment on. 

Questions of fact not apparent of record may be presented by bill of ex- 
ception, and the court shall review the same, and, in case there is error, shall 
render such judgment in the case as of right ought to be entered, or reverse 
and remand the cause for further proceedings. [L. *95, p. 115, $ 9.] 


Sufficient bill of exceptions: See 1 Remington's Digest, p. 470, $ 22; Corbett v. Civil 
Service Com., 33 Wash. 190, 


$ 1008. (5747.) Service of Writ. 
The writ may be served as follows, except where different diveetions re- 
specting the mode of service thereof are given by the court granting it:— 
1. Where it is directed to a person or persons by name or by his or her offi- 
cial title or titles, or to a municipal corporation, it must be served upon each 
officer or other person to whom it is directed, or upon the corporation, in the 
same manner as a summons; 
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2. Where it is directed to a court, or to the judges of a court, having a 
elerk appointed pursuant to law, service upon the court or the judges thereof 
may be made by filing the writ with the clerk. [L. ’95, p. 116, § 10.] 


§ 1009. (5748.) Defective Return—How Perfected—Hearing, Judgment. 

If the return of the writ be defective, the court may order a further re- 
turn to be made. When a full return has been made, the court must hear the 
parties, or such of them as may attend for that purpose, and may thereupon 
give Judgment, either affirming or annulling or modifying the proceedings 


below. [L. *95, p. 116, $ 11.] 


Cited in 18 Wash. 534; 46 Wash. 171. 

Return and record, quashing or dis- 
missal: See 1 Remington’s Digest, p. 469, 
§ 21; Swope v. Seattle, 35 Wash. 69; State 
ex rel. Cann v. Moore, 23 Wash. 276. 

If the writ is directed to the judge of the 
superior court, requiring him to certify to 
the supreme court a transcript of the rec- 
ord in a certain action, the judge must 
make the return, and if made by the clerk 
it is insufficient: State v. Sachs, 3 Wash. 
496. 

Where a superior judge neglects or re- 
fuses obedience to a writ of certiorari from 
the supreme court directing him to certify 


a transcript of record in a certain action, 
a rule will issue requiring him to show 
cause why he should not be punished for 
a contempt: Id. 

Although a writ of certiorari may have 
been issued, it may be dismissed without 
a hearing when, in the opinion of the 
court, it was improvidently issued: Greg- 
ory v. Dixon, 7 Wash. 27. 

Defendant, before compliance with the 
directions of the writ, may move to quash 
it, and his motion may be amended or sup- 
plemented by the allegation of additional 
grounds before the matter is finally dis- 
posed of: Spooner v. Seattle, 6 Wash. 370. 


$ 1010. (5749.) Questions Involving Merits—What are. 
The questions involving the merits to be determined by the court upon 


the hearing are,— 


1. Whether the body or officer had jurisdiction of the subject matter of the 


determination under review; 


2. Whether the authority, conferred upon the body or officer in relation to 
that subject matter, has been pursued in the mode required by law, im order 
to authorize it or him to make the determination; 

3. Whether, in making the determination, any rule of law affecting the 
rights of the parties thereto has been violated to the prejudice of the rela- 


tor; 


4. Whether there was any competent proof of all the facts necessary to be 
proved, in order to authorize the making of the determination; 

5. If there was such proof, whether there was, upon all the evidence, such 
a preponderance of proof, against the existence thereof, rendered in an ac- 
tion in a court, triable by a Jury, would be set aside by the court, as against 


the weight of evidence. 


Cited in 24 Wash. 543. 

Scope and extent of review: See 1 Rem- 
ington’s Digest, p. 470, § 25; State ex rel. 
Grady v. Lockhart, 18 Wash. 531; Bring- 
gold v. Spokane, 19 Wash. 333; State ex 
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[L. '95, p. 116, $ 12.] 


rel. McCormick v, Superior Court, 43 Wash. 
91; Browne v, Gear, 21 Wash. 147; State 
v. Van Brocklin, 8 Wash. 557; McEaney 
v. Dart, 9 Wash. 682; Hays v, Merchants” 
Bank, 10 Wash. 573. 


(5750.) Copy of Judgment Transmitted to Inferior Tribunal. 


A copy of the judgment signed by the clerk, must be transmitted to the 
inferior tribunal, board or officer having the custody of the record or proceed- 


ing certified up. 


[L. '95, p. 117, $ 13.] 
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§ 1012. (5751.) Judgment-roll. 
A copy of the judgment signed by the clerk, entered upon or attached 
to the writ and return, constitute the judgment-roll. [L. ’95, p. 117, § 14.] 


Statutory attorney’s fees may be taxed: See State ex rel. Spokane Terminal Co. v. 
Superior Court, 40 Wash. 453. 


8 1013. (5754.) Mandamus, Defined. 
The writ of mandamus may be denominated a writ of mandate. [L. 
p. 117, § 15.] 


§§ 1012-1014 


§ 1014. (5755.) When and by What Court Issued. 

It may be issued by any court, except a justice’s or a police court, to any 
inferior tribunal, corporation, board or person, to compel the performance of 
an act which the law especially enjoins as a duty resulting from an office, trust 
or station, or to compel the admission of a party to the use and enjoyment of 
a right or office to which he is entitled, and from which he is unlawfully pre- 
cluded by such inferior tribunal, corporation, board or person. [L. ’95, p. 
117, § 16.] 


The provisions of the old code of procedure covered by §§ 734-746, 2 Hill's Code, were 
superseded by this chapter; hence the citations here given are in part adjudications 


under the old law, 
See infra, § 1031, when writ returnable. 


Cited in 15 Wash. 432; 16 Wash. 277; 
19 Wash. 386, 525, 676; 20 Wash. 44, 636; 
24 Wash. 543; 28 Wash. 6; 30 Wash. 599; 
31 Wash. 541; 32 Wash. 553; 33 Wash. 
392; 35 Wash. 45; 36 Wash. 169; 38 Wash. 
313; 46 Wash. 477; 50 Wash. 103. 


Mandamus: See 2 Remington’s Digest, 
pp. 1775, 1796, §§ 1-90. 

Our statutes have rendered the technical 
learning of the old writs of mandamus and 
prohibitions mainly obsolete: County of 
Clark v. Brazee, 1 W. T. 199. ) 


The writ of mandamus goes from the 
supreme court only in aid of its appellate 
jurisdictiou, and while not properly a step 
in the main cause before the latter has 
reached this court, yet it bears sufficient 
relation to it to permit a showing to be 
considered therein when the latter has 
reached us by the intervention of the ap- 
pellee: Norager v. Norwald, 3 W. T. 246, 
247. 

Irregularity in the preliminary proceed- 
ings in respect to writ of mandate is 
sometimes cured by appearance of defend- 
ant, and his failure to object to the regu- 
larity of the proceedings: Clark County v 
Brazee, supra. 

Noncompliance with the mandate of the 
supreme court is corrigible by further man- 
date, upon application of any party 
aggrieved, as in a case whereof this court 
has still jurisdietion: Waterman & Katz 
v. Lemon, 3 W. T. 15. 

The public being interested, a mandamus 
proceeding is properly instituted in the 
name of the state upon the relation of the 
town: N. P. Ry. Co. v. Territory, 3 W. T. 
303. See State ex rel. Grinsfelder v. Spo- 
kane St. R. Co., 19 Wash, 518. 
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The prosecuting attorney is a proper re- 
lator in prohibition or mandamus where 
the public is interested: State v. Superior 
Court, 4 Wash. 30. 

Pending applications for a writ of man- 
date to compel a trial judge to settle a 
statement of facts, a motion to affirm judg- 
ment for failure to file transcript will be 
held over: Norager v. Norwald, 3 W. T. 
246. 

Jurisdiction: See 2 Remington’s Digest, 
p. 1791, 69-71; State ex rel. Shannon v. 
Hunter, 3 Wash. "92, 27 Wash. 1076; State 
ex rel. McIntyre v. Superior Court, 21 
Wash. 108; State ex rel. Gillette v. Su- 
perior Court, 22 Wash. 496; State ex rel. 
Wallace v. Superior Court, 24 Wash. 605; 
State ex rel. Brown v. Superior Court, 15 
Wash. 314; Spokane v. Smith, 37 Wash. 
583. 

Parties plaintiff or petitioners: See 2 
Remington’s Digest, p. 1792, §§ 72-75; 
State ex rel. Weinberg v. Pacific Brew. 
ete. Co., 21 Wash. 451; State ex rel. Rieh- 
ardson v. Superior Court, 41 Wash. 439; 
State ex rel. Ross v. Headlee, 22 Wash. 
126; American Bridge Co. v. Wheeler, 35 
Wash, 40; Stare ex rel. Starrett v. James, 
14 Wash. 82; State ex rel. Grinsfelder v. 
Spokane St. R. Co., 19 Wash. 518; State 
ex rel. Romano v. Yakey, 43 Wash. 15; 
State ex rel. Evers v. Byrne, 32 Wash. 264. 

Two persons who have been elected to a 
town council may join as plaintiffs in a 
proceeding to compel the canvass of the 
election returns: State ex rel. Howe v. 
Kendall, 44 Wash. 542. 

Parties defendant or respondents: See ? 
Remington’s Digest, p. 1792, §§ 76, 77; 
Espv Estate Co. v. Pacific. County, 40 
Wash. 67; State ex rel. Hill v. Superior 
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Court, 4 Wash. 327; State ex rel. Witherop 
¢. Brown, 19 Wash. 383; State ex rel. Race 
v. Cranney, 30 Wash. 594; Savage v. Stern- 
berg, 19 Wash. 679. . 


In a proceeding to compel the canvass 
of election returns by the town board of 
canvassers, there is no defect of parties 
defendant, where the writ runs against the 
council and the mayor, who is a member of 
the board, and was served on him and on 
a majority of the council, although mem- 
bers of the council not recognized were 
not joined or served: State ex rel. Howe 
v. Kendall, 44 Wash. 542. 


Existence of other adequate remedy: See 
1 Remington’s Digest, pp. 1776, 1777, §§ 
2-4; Quaker City Nat. Bank v. Tacoma, 27 
Wash. 259; State ex rel. Krutz v. Wash- 
ington Irr. Co., 41 Wash. 283; Morris & 
Whitehead v. Williams, 23 Wash. 459; 
State ex rel. Davey v. Cheetham, 20 Wash. 
64; State ex rel. Miller v. Superior Court, 
40 Wash. 555; State ex rel. Barbo v. Had- 
ley, 20 Wash. 520; State ex rel. Hibbard 
& Co. v. Superior Court, 21 Wash. 631; 
State ex rel. Banks v. Snohomish County, 
18 Wash. 160; State ex rel. Porter v. Head- 
lee, 19 Wash. 477; Tlwaco v. Ilwaco R. & 
Nav. Co., 17 Wash. 652; State ex rel. Town- 
send Gas etc. Co. v. Superior Court, 20 
Wash. 502; State ex rel. Barbo v. Hadley, 
20 Wash. 520; State ex rel. McIntyre v. 
Superior Court, 21 Wash. 108; State ex 
rel, Stratton v. Tallman, 29 Wash. 317; 
State ex rel. Stratton v. Tallman, 25 Wash. 
295; State ex rel. Hibbard & Co. v. Su- 
perior Court, 21 Wash. 631; State ex rel. 
Hubbard v. Superior Court, 24 Wash. 438; 
State ex rel. Dudley v. Daggett, 28 Wash. 
1; Chapin v. Port Angeles, 31 Wash. 535; 
State ex rel. Washington Dredg. etc. Co. v. 
Moore, 21 Wash. 629; State ex rel. Superior 
Court v. Strohl, 20 Wash. 545; State ex rel. 
Smith v. Ross, 42 Wash. 439; Achev v. 
Creech, 21 Wash. 319; State ex rel. Kin- 
near v. Bridges, 21 Wash. 591; State ex rel. 
Drasdo v. Frater, 39 Wash. 594; Northwest 
Warehouse Co. v. Oregon R. € Nav. Co. 
32 Wash. 218. 


Conflict or interference with other pro- 
ceeding: See 2 Remington's Digest, p. 
1777, $ 7; State ex rel. Drasdo v. Frater, 
39 Wash. 594; State ex rel. Anderson v. 
Bell, 36 Wash. 196; State ex rel. Cook v. 
Fairley, 45 Wash. 52; German-American 
Sav. Bank v. Spokane, 17 Wash. 315. 

Successive writs: See State ex rel. King 
v. 'Primbell, 12 Wash. 440. 

Nature of rights to be protected or ques- 
tions involved: Sce 2 Remington's Digest, 
p. 1778, 88 10, 11; Northwest Warehouse 
Co. v. Oregon R. € N. Co., 32 Wash. 218; 
State ex rel. Evers v. Byrne, 32 Wash. 264; 
State ex rel. Brown v. McQuade, 36 Wash. 
579; Hindman v. Bovd, 42 Wash. 17. 

MANDATE WILL LIE: To require a 
superior judge to whom has been appor- 
tioned the equity business to proceed to 
hear and determine a suit in partition: 
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State v. Lichtenberg, 4 Wash. 553; or to 
compel a court to take jurisdiction of a 
case which it has wrongfully dismissed, 
and to proceed to hear it on its merits: 
State v. Hunter, 3 Wash. 92; followed in 
State v. Superior Court, 7 Wash. 224; or 
to compel the vacation of an order sus- 
pending an attorney when the order of 
suspension is void: State v. Sachs, 2 Wash. 
373, 26 Am. St. Rep. 857; or to compel a 
judge of the superior court to settle and 
certify a proper statement of facts on 
appeal: State v. Allen, 2 Wash. 470; In re 
Rosner, 5 Wash. 488; or to correct or 
amend his certificate to a statement of 
facts to conform to law: State v. Arthur, 
7 Wash. 358; or to compel the superior 
court to entertain jurisdiction of an ap- 
peal from a justice's court which is prop- 
erly taken: State v. Superior Court, 7 
Wash. 223; State v. Hunter, 3 Wash. 92; 
but see State v. Superior Court, 12 Wash. 
548; or to compel the clerk of the superior 
court to file a transcript on appeal from 
a justice’s court without tendering the fee 
required for the institution of an original 
action: State v. Gordon, 8 Wash. 488; or 
to compel the clerk to send up a transcript 
on appeal which he withholds on the ground 
that the appeal bond is defective: State 
v. Armstrong, 5 Wash. 123; or to the clerk 
of the lower court on behalf of a person 
convicted of murder to send up the tran- 
script on appeal at public expense on a 
showing that defendant is unable to pay 
for same: State v. Fenimore, 2 Wash. 
370; or to compel the attorney general to 
approve the bond of a state land commis- 
sioner: State v. Jones, 6 Wash. 452; or 
against the state auditor to compel the 
issuance of warrants for the payment of 
salaries and expenses of the state board of 
land commissioners: State v. Grimes, 7 
Wash. 191; or to compel the issuance by 
the state auditor of a warrant against the 
permanent school fund in favor of a school 
district to pay the purchase price of school 
district bonds: State v. Grimes, 7 Wash. 
270; or against the board of state land 
commissioners to compel the issuance of a 
certificate of purchase to tide lands, where 
the formalities of law have been complicd 
with: State v. Forrest, 8 Wash. 610; or to 
compel the sheriff to make return of an 
order of sale under foreclosure, without 
tendering sheriff's commission when the 
proverty has been bought in by the judg- 
ment creditor: State v. Prince, 9 Wash. 
107; State v. Pugh, 9 Wash. 694; or to 
compel the county auditor to give notice 
of an election as provided by law: State 
v. Twichell, 4 Wash. 715; or to compel a 
canvassing board to declare the result of 
an election: State v. Denny, 4 Wash. 135; 
and to compel a canvassing board to make 
a proper canvass and issue the necessary 
certificates, although certificates have been 
issued to persons other than those entitled: 
State v. Trimbell, 12 Wash. 440; to compel 
the city treasurer to pay a municipal war- 
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rant in its order and questions affecting 
the legality of the warrant can be tried 
therein: Cloud v. Town of Sumas, 9 Wash, 
399; and when a claim against a city has 
been allowed and an irregular warrant is- 
sued therefor, which the treasurer refuses 
to pay, the claimant cannot sue upon the 
original contract, but must first move the 
ministerial officers, by mandamus, to issue 
proper warrants: Abernathy v. Town of 
Medical Lake, 9 Wash. 112. 

MANDAMUS WILL NOT LIE, WHEN. 
Section 4, Article 4, of the Constitution 
confers upon the supreme court original 
Jurisdiction in mandamus as to all state 
officers; but a member of the board of 
regents of the agricultural college is not 
a “state officer” within the meaning of 
this section: State v. Smith, 6 Wash. 496. 

Mandamus will not lie to compel a judge 
to enter a judgment when it appears from 
the application that he will proceed to hear 
and determine the action at the next ses- 
sion of the court: State v. Hunter, 4 Wash. 
651; mor will the writ be granted where 
the application fails to show that such 
proof had been offered before the court as 
to authorize an entry of judgment: State 
v. Hunter, supra; nor will it lie to compel 
a superior court to take cognizance of an 
appeal from a judgment by default en- 
tered by a justice of the peace upon a 
‘complaint and notice personally served 
upon defendant, to which he had failed to 
plead: State v. Superior Court, 12 Wash. 
548; nor under the act of 1893 to compel 
the trial judge to certify that a statement 
of facts “contains what the parties have 
agreed and accepted to be all the material 
facts, etc.” when in fact only a part of 
the testimony has been incorporated there- 
in: State v. Parker, 9 Wash. 653; see In 
re Rosner, 5 Wash. 488. 

Mandamus to compel a judge to proceed 
with the trial of a cause does not lie where 
he refused to proceed for supposed want 
of jurisdiction, and did not refuse to enter 
an order of dismissal of the action, since 
there was an adequate remedy by appeal 
from the order of ‘dismissal: State ex rel. 
Piper v. Superior Court, 45 Wash. 196. 

A writ of mandate to compel a superior 
court to entertain an appeal from a justice 
of the peace will not issue, where applica- 
tion for relief by mandamus was not made 
until after a lapse of four months from 
the date the ruling complained of was 
made: State v. Superior Court, 15 Wash. 
314; nor to compel the lower court to en- 
ter a judgment not authorized by the su- 
preme court: Mansfield v. First Nat. Bank, 
6 Wash. 603; nor to compel the superior 
court to fix the amount of a supersedeas 
bond on appeal from an order which is 
not appealable: State v. Parker, 6 Wash. 
411; nor to a judge of a superior court 
whose term of office has expired to compel 
him to certify and settle a statement of 
facts on appeal under the act of January 
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21, 1893: State v. Allen, 7 Wash. 285; nor 
to compel two of the three judges of the 
superior court of a county to perform cer- 
tain acts, because if it takes all of the 
judges to do the act, all must be neces- 
sary parties, while if one could do it, that 
one whose duty it was to act should have 
been proceeded against alone: State v. 
Superior Court, 4 Wash. 327; nor to compel 
the lower court to set aside a judgment 
and reinstate a cause and proceed with its 
trial where plaintiff has appealed from a 
judgment dismissing his action: State v. 
Lichtenberg, 4 Wash. 653; nor to compel 
action on the part of an inferior court 
until it is made clearly to appear that such 
court has been regularly and properly 
moved to take the required action, and 
has unwarrantably refused to act: State v. 
Hunter, 4 Wash. 651; nor to compel the 
state treasurer to pay warrants drawn by 
the auditor on funds which have been ex- 
hausted: State v. Lindsley, 3 Wash. 125; 
nor against the state auditor to compel the 
issuance of a warrant for payment of a 
voucher for services rendered where the 
appropriation cannot be disbursed without 
further legislation: Parrish v. Reed, 2 
Wash. 491. 

Where a mandamus is sought to compel 
the state auditor to allow certain items 
contained in a cost bill in a criminal case, 
the rejection of a portion of the items 
carries with it a denial of the writ, as the 
application cannot be refused in part and 
granted as to the rest: State v. Grimes, 7 
Wash. 445, 449. 

It will not lie against the secretary of 
state to certify to the proper officers the 
nominee of a political party of one county 
for an office, where the nomination can 
only be made by the joint action of all 
the counties: State v. Weir, 5 Wash. 82; 
nor to compel the commissioner of public 
lands to issue a certificate of purchase to 
an applicant for tide land, when the peti- 
tion for the writ fails to show any errone- 
ous application by the commissioner of the 
law to the facts before him for determina- 
tion: State v. Forrest, 11 Wash. 158; nor 
to compel a mayor to sign bonds which 
purport to make the city lable for in- 
debtedness in excess of its power to create: 
Chalk v. White, 4 Wash. 156; nor against 
the mayor and clerk of a city to pay an 
attorney’s lien filed on a judgment for a 
client against the city, where no judicial 
proceedings have been had to determine 
the amount or validity of the lien: Cham- 
ber v. Territory, 3 W. T. 280; nor to- 
compel levy of special tax by city where 
it has already levied taxes to the author- 
ized limit: Portland Sav. Bank v. Monte- 
sano, 14 Wash. 570. 

Nor to recover moneys misapplied by 
public officers, as the public has another 
different and exclusive remedy: Elder v. 
Territory, 3 W. T. 438; nor to compel a 
municipal corporation to enter into a con- 
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tract with one who shows himself to have 
been the lowest bidder in response to a 
call for a bid for city advertising: Times 
Pub. Co. v. Everett, 9 Wash. 518, 43 Am. 
St. Rep. 865; distinguishing Baum. v, 
Sweeney, 5 Wash. 712; State v. Milligan, 
3 Wash. 144; nor to compel the county 
commissioners to make an award for county 
printing, since an appeal from their order 
furnishes an adequate remedy: State v. 
Allen, 8 Wash. 168; nor to compel ap- 
praisers to survey and appraise tide lands 
of the third class before the harbor lines 
of the county have been established: State 
v. Sharpstein, 4 Wash. 68; nor to compel 
the canvassing board to canvass the re- 
turns of an election upon a proposition 
to remove the county scat, as the county 
commissioners are charged with that duty: 
Swerdfiger v. Whitney, 12 Wash. 420; nor 
to compel the county auditor to draw a 
warrant for expenses incurred by sheriff 
in providing and furnishing rooms for the 
superior court and officers on the court’s 
order, where at the time the county com- 
missioners were making suitable provision 
therefor: Barnett v. Ashmore, 5 Wash. 163. 


Mandamus will not be issued where not 
necessary: See State ex rel. Bauer vV. 
Sunset Tel. & Tel. Co., 30 Wash. 676. 

Mandamus will not be granted to secure 
a supersedeas on appeal from an order 
denying an intervener leave to appear and 
defend a foreclosure action, as no further 
action can be taken thereon to enforce 
the order and there is nothing to super- 
sede: Hindman v. Colvin, 46 Wash. 317. 

Under the rule that mandamus will lie 
only at the instance of parties in interest, 
the writ will not issue at the suit of two 
directors of a school district against the 
third director to compel him to sign war- 
rants for the payment of the salaries of 
certain teachers: State v. James, 14 Wash. 
82, 

Mandamus will not lie to compel a 
county treasurer to pay over moneys col- 
lected by his predecessor and which have 
never come into his possession: State v. 
Mish, 13 Wash. 302. 

A certified return by a county treasurer 
of moneys collected as penalty and inter- 
est upon taxes levied for the benefit of a 
city will not be enforced by mandamus, 
where it appears that such return would 
be incidental merely to the principal re- 
lief, which can be righted only by an action 
against the county rather than against 
the officer: Id. 

Mandamus to compel a judge to settle a 
statement of facts will not lie, when he 
has not refused to settle same, but has 
continued the matter until he could have 
an opportunity to examine the statement 
and the objections thereto: State v. Su- 
perior Court, 13 Wash. 514. 

Mandamus does not lie to control the 
exercise of discretion by a trial judge in 
refusing to proceed with the trial of an 
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action for damages upon an injunction 
bond, until after a second action between 
the same parties to determine the right» 
of the parties in and to the property dam- 
aged is first brought to an issue and tried, 
or the two actions tried together, where 
the business of the court so requires or 
would be facilitated thereby: State ex rel. 
McDonald v. Steiner, 44 Wash. 150. 


Mandamus will not lie to compel the 
board of school examiners of a county to 
issue a teacher’s certificate to an appli- 
cant entitled thereto, a remedy in such 
cases being provided by §§ 4542, 4547, au- 
thorizing appeal to the superintendent of 
public instruction: State v. Hitt, 13 Wash. 
547. 

Mandamus will not lie to compel the 
court to enter a nunc pro tune order sub- 
stituting one attorney for another in a 
pending action; but the litigant is entitled 
to such order only as of the date when 
application is made: State v. Langley, 13 
Wash. 636. 

The supreme court has jurisdiction by 
means of a writ of mandate, to compel the 
superior court to proceed to final deter- 
mination of a cause properly before it, to 
the end that the right of appeal from 
such determination may be made effective: 
State v. Parker, 12 Wash. 685; following 
State v. Hunter, 3 Wash. 92. 

A writ of mandate will not lie for the 
refusal of the commissioner of public lards 
to issue a certificate of purchase to an 
applicant for tide lands, when the petition 
for the writ fails to show any erroneous 
application by the commissioner of the law 
to the facts before him for determination: 
State v. Forrest, 11 Wash. 158, 

If the defendant in mandamus demands 
a jury the court is warranted in issuing 
a special venire: State v. Trimbell, 12 
Wash. 440. 

Mandamus will not lie to compel a street 
railway company to resume the operation 
of a line which it has discontinued, with- 
out any prior demand for the performance 
of its duty to the public in that respect: 
State ex rel. Grinsfelder v. Spokane St. 
R. Co., 19 Wash. 518. 

And will not issue where the case has 
been determined on appeal, or where the 
subject matter of the suit is destroyed be- 
fore the hearing: See State ex rel. Oudin 
ete, Co. v. Superior Court, 37 Wash. 30; 
State ex rel. Wheeler v. Irwin, 40 Wash. 
413. 

The discretion of a court cannot be con- 
trolled by mandamus: State ex rel. Romano 
v. Yakey, 43 Wash. 15. 

Mandamus will not lie to compel a 
sheriff to return an execution, when: See 
State ex rel. Commercial Inv. Co. v. Hart- 
man, 26 Wash, 524, 

Nor to compel the secretarv of state to 
do clerical work not imposed by law: 
State ex rel. Rogers v. Jenkins, 21 Wash. 
364. Nor to file insufficient articles: State 
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ex rel. Osborne etc. Co. v. Nichols, 38 
Wash. 309. 

Mandamus does not lie to compel a gen- 
eral course of official conduct: State ex rel. 
Hawes v. Brewer, 39 Wash. 65. 

It will not lie to contro! discretion of 
ministerial officers: See Morris & White- 
head v. Williams, 23 Wash. 459; State ex 
rel. Bussell v. Callvert, 33 Wash. 380; State 
ex rel. Brown v. Board of Dental Examin- 
ers, 38 Wash. 325; State ex rel. Atkinson v. 
Dunlap, 49 Wash. 385. 

Mandamus is not the proper remedy 
when the title to an office is in contro- 
versy: Lynde v. Dibble, 19 Wash. 328. 

Nor where legality of removal from of- 
fice is disputed: See Kimball v. Olmsted, 
20 Wash. 629. 

Mandamus does not lie on the demand 
of a private citizen for general inspection 
of public books and records: See State 
ex rel. Cook v. Reed, 36 Wash. 638. 

Mandamus will not lie to compel a city 
to levy a special tax for the payment of 
a judgment in tort against the city: See 
Lorence v. Bean, 18 Wash. 37. 

Mandamus to courts: See 2 Remington’s 
Digest, p. 1781, §§ 22-24; Mansfield v. 
First Nat. Bank, 6 Wash. 603; State ex 
rel. Stratton v. Tallman, 25 Wash. 295; 
State ex rel. Jefferson County v. Hatch, 
36 Wash. 164; State ex rel. Commercial 
Inv. Co. v. Hartman, 26 Wash. 524; State 
v. Creech, 18 Wash. 186; State ex rel. Hill 
v. Gardner, 32 Wash. 550; American Paper 
Co. v. Sullivan, 34 Wash. 391; State ex rel, 
Denham v. Superior Court, 28 Wash. 590. 

Preparation and transmission of record, 
etc., on appeal: See 2 Remington’s Digest, 
p. 1782, § 27; State ex rel. Klein v. Su- 
perior Court, 36 Wash. 44; State ex rel. 
Richardson v. Superior Court, 41 Wash. 
439; Seott v. Bourn, 13 Wash. 471. 

Acts and proceedings of public officers: 
See 2 Remington’s Digest, pp. 1783, 1791, 
§§ 30-68. 

Official character of acts or proceedings: 
See 2 Remington's Digest, p. 1783, $$ 31- 
33; State v. Snohomish County. 18 Wash. 
160; State ex rel. Porter v. Headlee, 18 
Wash. 220; State ex rel. Porter v. Headlee, 
19 Wash. 477; Townsend Gas & Elec. Light 
Co. v. Hill, 24 Wash. 469; Chapin v. Port 
Angeles, 31 Wash. 535; Hester v. Thomson, 
35 Wash. 119. 

As to ministerial acts and matters of 
discretion: See 2 Remington’s Digest, p. 
1784, §§ 34, 35; State ex rel. Rogers v. 
Jeukins, 20 Wash. 78; American Bridge 
Co. v. Wheeler, 35 Wash. 40; Morris & 
Whitehead v. Williams, 23 Wash. 459; 
State ex rel. Hawes v. Brewer, 39 Wash. 
65; Bussell v. Calvert, 33 Wash. 380. 

Under the code, it is immaterial whether 
mandamus to a state officer is sought to 
review the exercise of judgment and dis- 
cretion or acts done in a purely ministerial 
capacity, as the proceeding is a form of 
civil action in which any appropriate re- 
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lief may be awarded: State ex rel. Gil- 
lette v. Clausen, 44 Wash. 437. 


Elections and proceedings relating there- 
to: See 2 Remington’s Digest, p. 1784, §§ 
38-40; State ex rel. King v. Trimbell, 12 
Wash. 440; State ex rel. Cann v. Moore, 
23 Wash. 115. 

Mandamus is the proper remedy to se- 
cure a canvass of the returns of a town 
election, where the canvassing board re- 
fuses to act, whether the act is ministerial 
or there is a refusal to exercise a discre- 
tion in a quasi-judicial capacity: State 
ex rel. Howe v. Kendall, 44 Wash. 542. 

Public improvements—Levy and collec- 
tion of assessments, issuance of warrants, 
etc.: See 2 Remington’s Digest, p. 1786, $$ 
47-52; Waldron v. Snohomish, 41 Wash. 
566; Hawes v. Brewer, 39 Wash. 65; State 
ex rel. Hellar v. Young, 18 Wash. 21; 
State ex rel. Barber Asphalt Co. v. Seat- 
tle, 42 Wash. 370; American Bridge Co. 
v. Wheeler, 35 Wash. 40; German-Am. Sav. 
Bank v. Spokane, 17 Wash. 315; Bardsley 
v. Sternberg, 17 Wash. 243; State ex rel. 
Dudley v. Daggett, 28 Wash. 1; State ex 
rel. Brown v. McQuade, 36 Wash. 579; 
State ex rel. Porter v. Headlee, 18 Wash. 
220; State v. Neal, 25 Wash. 264; State 
ex rel. Hellar v. Young, 21 Wash. 391. 

Mandamus is the proper remedy to se- 
cure the issuance by drainage commission- 
ers of warrants in payment of services, 
although the right thereto is denied and 
plaintiff might proceed by ordinary action 
for breach of contract; since, under the 
code, mandamus is but a form of civil 
action wherein appropriate relief may be 
given, and is specially authorized by this 
section and by $ 4179: State ex rel. Barto 
v. Board of Drainage Commrs., 46 Wash. 
474. 

Mandamus lies in favor of the holder 
of warrants, issued in part payment for 
the construction of a ditch, to compel the 
county commissioners to borrow money or 
levy a special assessment to establish a 
fund to pay the principal and interest due 
on the warrants, where the commissioners 
had abandoned the project and refuse or 
fail to take any steps to complete the 
ditch or levy the assessment: State ex rel. 
Ames v. Lewis County, 45 Wash. 423. 

Demand and default: See 2 Remington's 
Digest, p. 1779, $ 15; Northern Pac. R. Co. 
v. Territory, 3 W. T. 303; State ex rel. 
Witherop v. Brown, 19 Wash. 383; State 
ex rel. Evers v. Byrne, 32 Wash. 264; State 
ex rel. Grinsfelder v, Spokane St. Ry. Co., 
19 Wash. 518. 

Subjects and purposes of relief: See 2 
Remington’s Digest, pp. 1779-1783, §§ 18- 
29; State ex rel. Townsend Gas ete. Co. 
v. Superior Court, 20 Wash. 502; State ex 
rel. Barbo v. Hadley, 20 Wash. 520; Me- 
Intyre v. Superior Court, 21 Wash. 108; 
State ex rel. Smith v. McClinton, 17 Wash. 
45; State ex rel. Romano v. Yakey, 43 
Wash. 15; Stratton v. Tallman, 29 Wash. 


$$ 1015, 1016 


317; State ex rel. Stockman v. Superior 
Court, 15 Wash. 366; overruled in State 
ex rel. Miller v. Superior Court, 40 Wash. 
555; State ex rel. Hubbard v. Superior 
Court, 24 Wash. 438; State ex rel. Wyman 
etc. Co. v. Superior Court, 40 Wash. 443. 


To recover interest on street improve- 
ment warrants, see Philadelphia Mtg. & 
T. Co. v. New Whatcom, 19 Wash. 225. 


Compelling county commissioners to levy 
assessment for interest on bonds of irri- 
gation district: See State ex rel. Witherop 
v. Brown, 19 Wash. 383. 

Compelling assessment of taxes wrong- 
fully omitted from the tax-rolls: See State 
ex rel. Evers v. Byrne, 32 Wash. 264. 

Sufficient tender of taxes to compel 
treasurer to issue redemption certificate: 
See State ex rel. McClaine v. Reed, 29 
Wash. 383. 
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Insufficient defenses of public officials 
for refusing to draw warrants: See State 
ex rel. Porter v. Headlee, 18 Wash. 220; 
State ex rel. Porter v. Headlee, 19 Wash. 
477; Smith v. Ormsby, 20 Wash. 396; Sav- 
age v. Sternberg, 19 Wash. 679. 

A county auditor required to issue war- 
rants for the payment of county funds is 
authorized to inquire whether a law re- 
quiring such payment is valid, and to at- 
tack the same for invalidity in mandamus 
proceedings brought against him to compel 
issuance of a warrant: State ex rel. Egbert 
v. Blumberg, 46 Wash. 270. 

If judgment against the state dental 
board may be enforced by mandamus pro- 
ceedings, under this section, it is no more 
than a concurrent remedy, and does not 
exclude proceedings supplementary to the 
judgment: Stern v. State Board of Dental 
Examiners, 50 Wash. 100. 


8 1015. (5756.) Writ, When and upon What Issued. 

The writ must be issued in all cases where there is not a plain, speedy 
and adequate remedy in the ordinary course of law. It must be issued upon 
affidavit on the application of the party beneficially interested. [L. ’95, p. 


117, $ 17.] 


See supra, $$ 179, 180, party beneficially interested. 


Cited in 20 Wash. 44, 397; 32 Wash. 
552; 36 Wash. 168; 39 Wash. 409. 

A mandamus proceeding may be com- 
menced by the filing and service of a 
summons and complaint, rather than by 
motion and affidavit: State ex rel. Cicoria 
v. Corgiat, 50 Wash. 95. 


Petition or complaint, or other applica- 
tion: See 2 Remington's Digest, p. 1793, 
$ 78; Chapin v. Port Angeles, 31 Wash. 
535; State ex rel. Evers v. Byrne, 32 Wash. 
264; Smith v. Ormsby, 20 Wash. 396. 


§ 1016. (5757.) Writ, Alternative or Peremptory. 
The writ may be either alternative or peremptory. The alternative writ 


must state generally the allegation against the party to whom it is directed, 
and command such party, immediately after the receipt of the writ, or at 
some other specified time, to do the act required to be performed, or to show 
cause before the court at a specified time and place, why he has not done so. 
The peremptory writ must be in some similar form, except the words requir- 
ing the party to show cause why he has not done as commanded must be 


omitted and a return inserted. [L. 795, p. 117, $ 18.] 


See notes to § 1014. 


Cited in 31 Wash. 539. 

In an application for mandamus, no al- 
ternative writ will be issued, unless the 
allegations in the petition therefor make 
„ut a prima facie case for the issuing of 
a peremptory writ: Parrish v. Reed, 2 
Wash. 291, 

It seems that under our statute (2 Hill's 
Code, 3 734 et seq.), it is unnecessary in an 
alternative writ to recite any of the facts 
relied upon by the plaintiff, if the athdavit 
upon which it is founded is referred to 
therein and served therewith: King v. 
Trimbell, 12 Wash. 440. 

The writ of mandamus must contain the 
allegations, or refer to the aflidavit to be 


served with the writ: Chapin v. Port An- 
geles, 31 Wash. 535. 

A complaint for mandamus and for in- 
junction not separating the causes of ac- 
tion is suflicient against a demurrer for 
misjoinder where it states a good cause of 
action for injunction, although deficient in 
its allegations for mandamus: Times Pub. 
Co. v. Everett, 9 Wash. 518. 

When the alternative writ has been 
quashed, a second writ may issue in the 
original proceedings, if defendants are 
served with the alias writ: King v. Trim- 
bell, supra. 

An objection that an alternative writ of 
mandate does not show upon its face that 
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the petitioner therefor is entitled to any Demurrer proper to writ against city to 
relief is waived, when the respondents, compel payment of judgment: See Chapin 
without demurring thereto, answer and v. Port Angeles, 31 Wash. 535. 

take issue upon the matters alleged in the 

petition: State v. Moss, 13 Wash. 42, 


§ 1017. (5758.) Notice. 

When the application to the court is made without notice to the party, 
and the writ be allowed, the alternative must be first issued; and if the appli- 
cation be upon due notice and the writ be allowed, the peremptory writ may 
be issued in the first instance. The notice of the application, when given, 
must be at least ten days. The writ cannot be granted by default. The case 
must be heard by the court, whether the adverse party appear or not. [L. 
95, p. 117, $ 19.] 


$ 1018. (5759.) Return of Writ—Answer. 

On the return of the alternative, or the day on which the application 
for the writ is noticed, the party on whom the writ or notice has been served 
may show cause by answer, under oath, made in the same manner as an an- _ 
swer to a complaint in a civil action. [L. *95, p. 118, $ 20.] 


Cited in 14 Wash. 204; 15 Wash. 677; ex rel. Sheehan v. Headlee, 17 Wash. 637; 
19 Wash. 676. State ex rel. Hawes v. Brewer, 39 Wash. 

Motion to quash and demurrer: See 2 65; State ex rel. Wolfe v. Parmenter, 50 
Remington’s Digest, p. 1794, $8 83, 84; Wash. 164; State ex rel. Jefferson County 
Hester v. Thonison, 35 Wash. 119; State v. Hatch, 36 Wash, 164, 


$ 1019. (5760.) Question of Fact, How Determined. 

If an answer be made which raises a question as to a matter of fact essen- 
tial to the determination of the motion, and affecting the substantial rights of 
the parties, and upon the supposed truth of the allegation of which the appli- 
cation for the writ is based, the court may, in its discretion, order the question 
to be tried before a jury, and postpone the argument until such trial can be 
had, and the verdict certified to the court. The question to be tried must be 
distinctly stated in the order for trial, and the county must be designated in 
which the same shall be had. The order may also direct the jury to assess 
any damages which the appellant [applicant] may have sustained, in case 
they find for him. [L. ’95, p. 118, $ 21.] 

Cited in 14 Wash. 204; 15 Wash. 677; 19 Scope of inquiry and powers of court: 


Wash. 676; 25 Wash. 619; 30 Wash. 599. See 2 Remington's Digest, p. 1795, $ 88; 

Demurrer to answer should be interposed Bardsley v. Sternberg, 17 Wash. 243; Bacon 
before cause assigned for trial by jury: v. Tacoma, 19 Wash. 674; State ex rel. 
See Wilson v. Aberdeen, 25 Wash. 614. Romano v. Yakey, 43 Wash. 15. 


§ 1020. (5761.) Applicant may Demur to Answer or Countervail It by 
Proof. 
On the trial the applicant is not precluded by the answer from any valid 
objections to its sufficiency, and may countervail it by proof, either in direct 
denial or by way of avoidance. [L. ’95, p. 118, $ 22.] 


Cited in 25 Wash. 618. 1795, $ 87; State ex rel. Brown v. Mc- 
It is not necessary to reply to a return Quade, 36 Wash. 579. 
or answer: See 2 Remington’s Digest, p 


$ 1021. (5762.) Motion for New Trial, Where Made. 
The motion for new trial must be made in the court in which the issue 
of fact is tried. [L. 795, p. 118, $ 23.] 
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(5763.) Certiication of Verdict—Hearing. 


If no notice of a motion for a new trial be given, or if given, the motion 


be denied, the clerk, within five days after rendition of the verdict or denial 
of the motion, must transmit to the court in which the application for the 
writ is pending, a certified copy of the verdict attached to the order of trial, 
after which either party may bring on the argument of the application, upon 
reasonable notice to the adverse party. [L. ’95, p. 118, § 24.] 


§ 1023. (5764.) Court to Proceed to Hearing, When—Answer. 

If no answer be made, the case must be heard on the papers of the appli- 
cant. If the answer raises only questions of law, or puts in issue immaterial 
statements not affecting the substantial rights of the party, the court must 
proceed to hear or fix a day for hearing the argument of the case. [L. ’95, 


p. 118, $ 25.] 


Cited in 14 Wash. 205. 

Affidavits submitted by respondent upon 
the return of an alternative writ of pro- 
hibition cannot be considered where the 
respondent has not answered in the man- 


§ 1024. 


ner required by statute, as, under this 
section, the cause must be heard on the 
papers of the applicant if no answer be 
made: State v. Superior Court, 14 Wash. 
203. 


(5765.) Damages Awarded, When—Peremptory Mandate. 


If judgment be given for the applicant he may recover the damages 


which he has sustained, as found by the jury or as may be determined by the 
court or referee, upon a reference to be ordered, together with costs; and for 
such damages and costs an execution may issue, and a peremptory mandate 


must also be awarded without delay. 


Cited in 21 Wash. 321. 

Where a writ of prohibition is granted 
ugainst the superior court to prevent its 
tying a cause for want of jurisdiction, 
costs should be taxed against the plaintiff 
in the lower court, as the real party in 
interest: State v. Superior Court, 5 Wash. 
918. See, Achey v. Creech, 21 Wash. 320; 
State v. Reid, 17 Wash. 267, 


§ 1025. (5766.) Service of Writ. 


[L. *95, p. 118, $ 26.] 


Mandamus is subject to review by writ 
of error or appeal, as in other cases: State 
ex rel. Nooksack River Boom Co. v. Su- 
perior Court, 2 Wash. 9; State ex rel. 
Dudley v. Daggett, 28 Wash. 1. 

Mandamus is a civil remedy in which 
the costs may be awarded against the de- 
fendants: State ex rel, Howe v. Kendall, 
44 Wash, 542, 


The writ must be served in the same manner as a summons in a civil 
action. except when otherwise expresslv directed by order of the court. Ser- 
vice upon a majoritv of the members of any board or body is service upon the 
board or body, whether at the time of the service the board or body was in 
session or not. [L. *95, p. 119, $ 27.] 

See supra, § 220 et seq., service of summons in civil actions, 
Cited in 44 Wash. 544, 


$ 1026. (5767.) Penalty for Disobeying Writ. 

When a temporary mandate has been issued and directed to any inferior 
tribunal, corporation, board or person upon whom the writ has been person- 
ally served. has, without just excuse, refused or neglected to obey the same, 
the court may, upon motion, impose a fine not exceeding one thousand dol- 
lars. In case of persistence in a refusal or disobedience, the court may order 
the party to be imprisoned until the writ is obeyed, and may make any orders 
necessary and proper for the complete enforcement of the writ. [L. 795, 
p. 119, $ 23.] 
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‚8 1027. (5769.) Prohibition, Defined. 

The writ of prohibition is the counterpart of the writ of mandate. It 
arrests the proceedings of any tribunal, corporation, board or person, when 
such proceedings are without or in excess of the jurisdiction of such tribunal, 
corporation, board or person. [L. ’95, p. 119, § 29.] 


Cited in 15 Wash. 675; 23 Wash. 121; 24 Wash. 543; 31 Wash. 99; 39 Wash. 408; 47 
Wash. 157, 
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§ 1028. (5770.) Where and When Issued. 

It may be issued by any court, except police or justices’ courts, to an 
inferior tribunal, or to a corporation, board or person, in all cases where there 
is not a plain, speedy and adequate remedy in the ordinary course of law. It 
is issued upon affidavit, on the application of the person beneficially inter- 


ested. [L. ’95, p. 119, $ 30.] 


See supra, $ 1013 et seq., mandamus, 


See supra, notes to § 1014, mandamus to try title to office. 


Cited in 15 Wash. 675; 47 Wash. 157. 


Prohibition: See 2 Remington’s Digest, 
pp. 2368-2378, §§ 1-41. 

NATURE OF REMEDY.—Prohibition is 
the converse of mandamus, but the same 
degree of strictness as to parties is not 
maintained: State v. Superior Court, 4 
Wash. 30, 35. 

The prosecuting attorney of a county is 
the proper relator in an application for a 
writ of prohibition to prevent a court en- 
forcing payment of stenographer’s fees 
against a county in a civil case: State v. 
Supcrior Court, 4 Wash. 30. 

The object of the writ is to restrain in- 
ferior courts from acting without or in 
excess of jurisdiction in cases where such 
action will result in injury to the party 
complaining: State v. Superior Court, 3 
Wash. 705, 708. It should only be granted 
in a clear case, and when no other remedy 
is available: Harbor Line Commr. v. State, 
2 Wash. 530, 536; State v. Superior Court, 
3 Wash. 705; State ex rel. Townsend Gas 
etc. Co. v. Superior Court, 20 Wash. 502. 
It is only to be resorted to in cases where 
the usual and ordinary forms of remedy 
are insuflicient to afford redress. It will 
not be allowed to take the place of an 
appeal or writ of error: State v. Jones, 
2 Wash. 662, 665, 26 Am. St. Rep. 897. It 
will not lie unless it appears from the 
petition therefor that there is some threat- 
ened injury for which the petition has no 
other adequate remedy: Harris v. Brooker, 
8 Wash. 138; State ex rel. West Seattle 
v. Superior Court, 36 Wash. 566. 

Although an appeal may lie from the 
action of the lower court, yet, upon an 
application for a writ of prohibition, the 
court will look into the record presented, 
and if the action threatened is apparently 
an unwarranted interference with a judg- 
ment of the supreme court, the writ will 
be granted: State v. Superior Court, 10 
Wash. 168; State v. Superior Court, 8 
Wash. 591, 
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The fact that no appeal can be taken 
from the judgment of the superior court 
because of the amount involved, affords no 
ground for relief by prohibition: State v. 
Superior Court, 3 Wash. 705. 

To justify the issuance of a writ of pro- 
hibition from a superior to an inferior 
court it must clearly appear that the in- 
ferior court is about to take jurisdiction 
of a matter of which by law it has no 
jurisdiction; that there is still something 
which the inferior court is about to do 
under its claim of jurisdiction; that an 
application has been made to the inferior 
court that it has not jurisdiction thereof, 
and refused; and that there is no other 
proper remedy; State v. Superior Court, 
2 Wash. 9, 14; State v. Superior Court, 
4 Wash. 36. 


The objection to the jurisdiction of a 
court must be raised in that court before 
it can be subjected to a writ of prohibition 
on the ground of want of jurisdiction: 
Harris v. Brooker, 8 Wash. 138; State v. 
Superior Court, 2 Wash. 9. 

The supreme court has power, under 
Article 4, §4, of the Constitution, in aid 
of its appellate jurisdiction, to issue a writ 
of prohibition against a lower court, where 
it threatens to act in excess of its juris- 
diction in a matter affecting all parties’ 
right of appeal, and there is no other 
speedy and adequate remedy at law; State 
v. Superior Court, 3 Wash. 696; distin- 
guished in State v. Superior Court, 3 
Wash. 702, 703. 

Injunction and not prohibition is the 
proper remedy to prevent the drawing of 
a warrant by order of the superior court 
in favor of the sheriff to pay expenses 
incurred for court and court officers: State 
v. Hunter, 4 Wash. 712. 

Jurisdiction: See 2 Remington’s Digest, 
p. 2576, $8 30-32; State ex rel. McLeod v. 
Superior Court, 24 Wash. 725; State ex 
rel. Foster v. Superior Court, 30 Wash. 
156; State ex rel. Fuller v. Superior Court, 
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31 Wash. 96; State ex rel. White v. Board 
of State Land Commrs., 23 Wash. 700; 
Winsor v. Bridges, 24 Wash. 540; State 
ex rel. Pelton v. Ross, 39 Wash. 399; State 
ex rel. Alladio v. Superior Court, 17 Wash. 


4, 

PROHIBITION WILL LIE, WHEN.— 
A peremptory writ will issue from the su- 
preme court to prevent the superior court 
from trying and determining an action of 
which it has no jurisdiction: State v. Su- 
perior Court, 5 Wash. 639, 641. 

And a writ will issue to prevent a court 
enforcing orders in a proceeding wherein 
it is without jurisdiction: State v. Lang- 
horn, 12 Wash. 558; and where a cause 
has been appealed and judgment rendered 
by the appellate court, interference there- 
with will be prohibited: State v. Superior 
Court, 8 Wash. 591. 

And the writ will issue to restrain the 
lower court from modifying a judgment of 
the supreme court in an equity cause: 
State v. Superior Court, 7 Wash. 234; or 
from further trying an issue disposed of 
by the verdict: See State ex rel. Holgate 
v. Superior Court, 21 Wash. 33; or to 
prevent a superior court from setting aside 
a sale of real estate in the administration 
of a decedent’s estate, when the proceed- 
ings have been set up in an action of 
ejectment by the purchaser, as the basis 
of his title, and an appeal from the judg- 
ment in ejectment is pending in the su- 
preme court: State v. Superior Court, 10 
Wash. 168. 

It will lie to restrain the superior court 
in appointing a receiver in excess of its 
jurisdiction: State v. Superior Court, 15 
Wash. 668. 

PROHIBITION WILL NOT LIE to pre- 
vent the discretionary action of the lower 
court in allowing amendments to pleadings 
on appeals from a justice of the peace 
where it has jurisdiction of the subject 
matter: State v. Superior Court, 3 Wash. 
705; nor for the purpose of controlling the 
exercise of the court’s discretion in the 
matter of the dismissal of an appeal from 
a justice of the peace for failure to file 
transcript as prescribed by law: State v. 
Superior Court, 9 Wash. 307; State v. 
Campbell, 5 Wash. 517; nor to restrain 
courts of original jurisdiction in equity 
from issuing injunction in excess of their 
jurisdiction, when there is a complete rem- 
edv by appeal: State v. Jones, 2 Wash. 
662, 26 Am. St. Rep. 897; State ex rel. 
Fisher v. Kennan, 35 Wash. 52; nor to 
restrain an order on the clerk of the court 
which has no binding force: State v. Su- 
perior Court, 3 Wash. 702; nor to restrain 
the superior court from further proceedings 
in mandamus, where the superior court has 
already exercised jurisdiction and issued 
the writ, and no further application is 
made at the hearing before the lower court 
to test its jurisdiction: State v. Superior 
Court, 2 Wash. 9; nor to prevent the re- 
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straining of a sale under execution against 
an insolvent corporation, when the judg- 
ment creditor has been made a party in 
the injunction suit and the order therein 

rotects and preserves its rights: State v. 

uperior Court, 11 Wash. 63; nor to cor- 
rect errors of the superior court which 
Should be corrected on appeal: State v. 
Superior Court, 11 Wash. 111; nor at the 
instance of an attaching creditor to pre- 
vent a receiver, whose appointment is 
void, from taking possession of property 
other than that held under the attachment 
levy, and which the creditor is seeking to 
have seized under his attachment: State v. 
Superior Court, 7 Wash. 77; nor to re- 
strain a court from summoning before it 
attorneys who have filed a lien on a judg- 
ment for their fees, to determine what lien 
they may have, and what would be a rea- 
sonable fee: State v. Sachs, 3 Wash. 371; 
nor to prevent harbor line commission 
from defining harbor lines: Harbor Line 
Commrs. v. State, 2 Wash. 530; State v. 
Harbor Line Commrs., 4 Wash. 7, 11, 816; 
nor to prevent further proceedings in the 
prosecution of a defendant charged with 
a felony who has been discharged for want 
of a speedy trial: State v. Caldwell, 9 
Wash. 336. 

Existence and adequacy of other rem- 
edy: See 2 Remington’s Digest, pp. 2388- 
2371, 88 2-12; State ex rel. Hibbard € Co. 
v. Superior Court, 21 Wash. 631; State ex 
rel. Lewis v. Hogg, 22 Wash. 646; State 
ex rel. Sligh v. Superior Court, 19 Wash. 
118; State ex rel. Zent v. Neal, 30 Wash. 
702; State ex rel. Cann v. Moore, 23 Wash. 
115; State ex rel. Port Orchard Irr. Co. 
v. Superior Court, 31 Wash. 410; State 
ex rel. Stetson & Post Mill Co. v. Superior 
Court, 32 Wash. 498; State ex rel. Miller 
v. Superior Court, 40 Wash. 555; State ex 
rel. West Seattle v. Superior Court, 36 
Wash. 566; State ex rel. Carrau v. Su- 
perior Court, 30 Wash. 700; State ex rel. 
soupille v. Superior Court, 41 Wash. 198; 
State ex rel. Post v. Superior Court, 31 
Wash. 53; State ex rel. Newland v. Su- 
perior Court, 16 Wash. 444; State ex rel. 
Twigg v. Superior Court, 34 Wash. 643; 
State ex rel. Barnard v. Board of Educa- 
tion, 19 Wash. 8; State ex rel. Cleek v. 
Tallman. 38 Wash. 132; State ex rel. Oudin 
v. Superior Court, 34 Wash. 481; State ex 
rel. Vincent v. Benson, 21 Wash. 571: Hind- 
man v. Colvin, 46 Wash. 317; State ex rel. 
Korsstrom v. Superior Court, 48 Wash. 
671; State ex rel. La Furgey v. Superior 
Court, 47 Wash. 154; State ex rel. Martin 
v. Hinkle, 47 Wash. 156. 

A writ of prohibition will not issue to 
restrain the superior court and county ofl- 
cers from summoning and impaneling a 
jury for the trial of criminal cases, al- 
though the county is bevond its constitu- 
tional limit of indebtedness, and the ex- 
penses of such jury would still further in- 
erease its legal indebtedness: Clifford v. 
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Parker, 13 Wash. 518; following State v. 
Superior Court, 2 Wash. 9; Harbor Line 
Commrs. V. State, 2 Wash. 530. 

A writ of prohibition will lie to restrain 
a court from making an order depleting a 
fund in "the hands of the clerk, which is 
claimed by a receiver and by creditors who 
had obtained possession thereof prior to 
his appointment by means of execution 
and attachment levies, when the court has 
made one order authorizing a certain 
amount to be paid out of such fund, and 
has stated, upon a motion pending asking 
for another order, that if the circum- 
stances are the same as disclosed on the 
former application it will grant the order; 
it further appearing that, at the time of 
granting the first order for the depletion 
of the fund, it had denied the relator’s 
request for three hours’ time to perfect an 
appeal and give a supersedeas bond, before 
such order should be carried into effect: 
State v. Superior Court, 13 Wash. 639. 

Upon the issuance of a writ of prohibi- 
tion restraining action on the part of the 
superior court, the costs should be taxed 
against the party in the original action at 
whose instance the court was proceeding 
unlawfully: State v. Superior Court, 15 
Wash. 500. 

Grounds for relief: See 2 Remington’s 
Digest, pp. 2372, 2376, §§ 18-29; State ex 
rel. White v. Board of State Land Commrs,, 
23 Wash. 700; State ex rel. Foster v. 
Superior Court, 30 Wash. 156; State ex 
rel. Fisher v. Kennan, 35 Wash. 52; State 
ex rel. Mackintosh v. Superior Court, 45 
Wash. 248; State ex rel. Townsend Gas 
ete. Co. v. Superior Court, 20 Wash. 502; 
State ex rel. Reed v. Jones, 2 Wash. 662; 
State ex rel. Vincent v. Benson, 21 Wash. 
571; State ex rel. Hibbard & Co. v. Su- 
perior Court, 21 Wash. 631; State ex rel. 
Lewis v. Hogg, 22 Wash. 646; State ex 
rel. Cann v. Moore, 23 Wash. 115; State 
ex rel. Carrau v. Superior Court, 30 Wash. 
700; State ex rel. Port Orchard Irr. Co. v. 
Superior Court, 31 Wash. 410; State ex rel. 
Zent v. Neal, 30 Wash, 702; State ex rel. 
Post v. Superior Court, 31 Wash. 53; 
State ex rel. Stetson € Post Mill Co. v. 
Superior Court, 32 Wash. 498; State ex 
rel. Twigg v. Superior Court, 34 Wash. 643; 
State ex rel. West Seattle v. Superior 
Court, 36 Wash. 566; State ex rel. Miller 
v. Superior Court, 40 Wash. 555; State ex 
rel. Hartman v. Superior Court, 21 Wash. 
469; State ex rel. Jensen v. Bell, 34 Wash. 
185; State ex rel. Olson v. Christopher, 43 
Wash. 72; Burrows v. Superior Court, 43 
Wash. 225; State ex rel. Warren v. Ayer, 
17 Wash. 127; State ex rel. Belt v. Kennan, 
25 Wash. 621; State ex rel, Quandt v. 
Superior Court, 30 Wash. 197; In re Sul- 
livan's Estate, 36 Wash. 217; Parker v. 
Superior Court, 25 Wash. 544. 

Prohibition will not lie if ineffectual: 
See 1 Remington's Digest, p. 2375, $ 28; 
State ex rel. Hart Lum. Co. v. Superior 
Court, 16 Wash. 347; State ex rel. Gordon 
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v. Superior Court, 3 Wash. 702; State ex 
rel. Cleek v. Tallman, 38 Wash. 132. 


Where an application for a change of 
venue is addressed to the discretion of the 
court an order denying the motion will not 
be restrained by prohibition where such 
discretion has not been abused: State v. 
BD Court, 9 Wash. 673. 

he giving of a supersedeas bond on ap- 
peal from an order removing one receiver 
and appointing another will not authorize 
the issuance of a writ of prohibition to 
prevent the carrying of such an order into 
effect: State v. Superior Court, 7 Wash. 74. 

Upon an application for a writ of pro- 
hibition to restrain proceedings by a court 
of general jurisdietion, it will be pre- 
sumed, where the subject matter of the 
litigation was within the jurisdiction of 
the court, that the particular facts which 
authorized it to assert its jurisdiction ex- 
isted, unless a contrary showing is made: 
State v. Superior Court, 14 Wash. 203; 
citing Munch v. McLaren, 9 Wash. 676; 
Rogers v. Miller, 13 Wash. 82. 

Prohibition issues only in cases of ex- 
treme necessity and when there is a clear 
case of want of jurisdiction in the court 
whose action it is sought to prohibit, and 
should never be granted until the ag- 
grieved party has applied in vain to the 
inferior tribunal for relief: State v. Su- 
perior Court, 13 Wash. 226, 

Prohibition will not lie to prevent a 
private person from acting under a judg- 
ment or invoking legal proceeding: State 
v. Superior Court, 13 Wash. 226. 

Prohibition will not issue as to a matter 
within the discretion of the court below: 
See State ex rel. Burrows v. Superior 
Court, 43 Wash, 225. 

The writ of prohibition will not issue 
to prevent the superior court from pro- 
ceeding to enforce the collection of a 
judgment against sureties on a bond for 
the stay of execution, when notice of ap- 
peal has been given and supersedeas bon: 
filed by the sureties: State v. Superior 
Court, 6 Wash. 112; also where it is pro- 
ceeding in the appointment of a receiver, 
when an appeal had been taken from such 
order. and a sufficient stay bond filed bv 
anpellant: State v. Superior Court, 12 
Wash. 677; or to stay proceedings where 
the relator in mandamus has appealed 
from the judgment rendered and presented 
a proper bond: State v. Hunter, 4 Wash. 
637; or to prevent a trial by the court 
before whom a proper application has been 
made for a change of venue: State v. 
Superior Court, 5 Wash. 518; North 
Yakima v. Superior Court, 4 Wash. 655; 
State v. Superior Court, 7 Wash. 306; State 
v. Superior Court, 9 Wash. 668; State ex 
rel. Miller v. Superior Court, 40 Wash. 
555; State ex rel. Wvman ete. Co. v. 
Superior Court, 40 Wash. 443; or assum- 
ing jurisdietion of the subject matter of an 
action which should be tried in another 
county: State v. Superior Court, 5 Wash. 
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639; or against a court which threatens to 
enforce by contempt proceedings the issu- 
ance of a county warrant in payment of 
stenographers’ fees which are not a proper 
charge against the county: State v. Su- 
perior Court, 4 Wash. 30. 

An alternative writ against a superior 
judge will be made perpetual to prevent 
his carrying into effect a void judgment of 
contempt where he has refused to set 
aside the judgment, although the returns 
to the alternative writ may recite that 
the court has no intention of proceeding 
further in the matter: State v. Langhorn, 
8 Wash. 447. 

The writ will issue to prevent a receiver 
of an insolvent corporation from taking 
possession, under a general order, of prop- 
erty upon which other creditors had pre- 
viously acquired an attachment lien: State 
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v. Superior Court, 8 Wash. 210; see State 
v. Superior Court, 7 Wash. 77; State v. 
Graham, 9 Wash. 528. 

The remedy by appeal is inadequate, and 
prohibition lies to prevent the superior 
court from proceeding to review the action 
of a city council on certiorari from the 
revocation of a liquor license, where it ap- 
pears that the license would expire before 
the case could be heard on appeal: State 
ex rel. Puyallup v. Superior Court, 50 Wash. 
650. 

Where the remedy by appeal is inade- 
quate because the right would expire be- 
fore an appeal could be heard, prohibition 
lies notwithstanding a remedy by certi- 
orari where the result would be the same 
whether determined on certiorari or pro- 
hibition: Id, 


(5771.) Writ may be Alternative or Peremptory. 


The writ must be either alternative or peremptory. The alternative writ 


must state generally the allegations against the party to whom it is directed, 
and command such party to desist or refrain from further proceedings in the 
action or matter specified therein until the further order of the court from 
which it is issued, and to show cause before such court, at a specified time and 
place, why such party should not be absolutely restrained from any further 
proceedings in such action or matter. The peremptory writ must be in a 
similar form, except that the words requiring the party to show cause why he 
should not be absolutely restrained, etc., must be omitted and a return day 
inserted. [L. ’95, p. 119, § 31.] 


§ 1030. (5772.) Provisions Relating to Mandate Applicable. 
The provisions of sections 1013 to 1026, relating to writ of mandate, ap- 
ply to this proceeding. [L. ’95, p. 120, § 32.] 
The fact that the affidavit for a writ of 


prohibition was made by the attorney for 
petitioner does not render the application 


$ 1031. (5774.) Writs of Review, Mandate and Prohibition Made Return- 
able, When. 

Writs of review, mandate, and prohibition issued by the supreme court, 
or by a superior court, may, in the discretion of the court issuing the writ, be 
made returnable, and a hearing thereon be had at any time. [L. ’95, p. 120, 
§ 33.] 


insufficient: See State ex rel. Alladio v. 
Superior Court, 17 Wash. 54, 


$ 1032. (5775.) Rules of Practice and Proceedings. 

Except as otherwise provided in this chapter, the provisions of the Code 
of Procedure concerning civil actions are applicable to and constitute the 
rules of practice in the proceedings in this chapter. [L. ’95, p. 120, $ 34.] 

Cited in 15 Wash. 93; 21 Wash. 454; 25 Wash. 618; 30 Wash. 599. 


$ 1033. (5776.) Appeals. 
From a final judgment in the superior court. in any such proceeding, 
an appeal shall lie to the supreme court. [L. *95, p. 120, $ 35.] 
See infra, $$ 1716-1754, appeals. 
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On an appeal from a judgment directing 
the issuance of a writ of mandate, it is 
error to deny defendant’s motion for a 
supersedeas of the writ pending appeal, 
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and to fix the amount of the bond there- 
for: State v. Superior Court, 2 Wash. 9; 
State v. Superior Court, 3 Wash. 696, 


CHAPTER IT. 
INFORMATION IN THE NATURE OF QUO WARRANTO. 
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(5780.) Against Whom Filed. 


An information may be filed against any person or corporation in the 


following cases :— 


1. When any person shall usurp, intrude upon [into], or unlawfully hold 
or exercise any public office or franchise within the state, or any office in any 
corporation created by the authority of the state; 

2. When any public officer shall have done or suffered any act, which, by 
the provisions of law, shall work a forfeiture of his office; 

3. When several persons claim to be entitled to the same office or franchise, 
one information may be filed against any or all such persons in order to try 
their respective rights to the office or franchise; 

4. When any association or number of persons shall act within this state as 
a corporation, without being legally incorporated; 

5. Or where any corporation do or omit acts which amount to a surrender 
or a forfeiture of their rights and privileges as a corporation, or where they 


exercise powers not conferred by law. 


[Cf. L. ’54, p. 216, $$ 468, 477; L. 


"77, p. 143, $ 706; Cd. ’81, $ 702; 2 H. C., $ 679.] 


See supra, $ 146, word “person” defined. 


See Const., Art. IV, $$ 4, 6, jurisdiction of supreme and superior courts. 
See supra, $$ 1, 15, jurisdiction of supreme and superior courts. 


Cited in 2 Wash. 569, 571; 8 Wash. 400, 
558; 10 Wash. 350; 14 Wash. 263; 16 Wash. 
162; 20 Wash. 632; 28 Wash. 492, 507; 31 
Wash. 103; 34 Wash, 164; 48 Wash. 198; 52 
Wash. 640. 

NATURE AND GROUNDS OF WRIT: 
See 2 Remington’s Digest, p. 2428, §§ 1-8; 
State ex rel. Attorney-General v. Seattle 
Gas ete., 28 Wash. 488; Kimball v. Olm- 
stead, 20 Wash. 629; Standard Gold Min. 
Co. v. Byers, 31 Wash. 100; State ex rel. 
Pros, Atty. v. South Park, 34 Wash. 162; 
State ex rel. Hyland v. Peters, 21 Wash. 
243. 
NATURE AND HISTORY OF WRIT 
discussed in Mills v. State, 2 Wash. 566. 

Qno warranto, and not certiorari, is the 
proper remedy for reviewing the legality 
of proceedings before the mavor of the 
city removing an appointive oflicer: State 
v. Van Brocklin, 8 Wash. 557; State v. 
Kirkwood, 15 Wash. 298. 

If the dispute is as to the validity of 
an election, the election laws provide the 
means of redress: State v. Van Brocklin, 
supra, 559; in such an action judgment for 
damages against the defendant is unwar- 
ranted, where there is no showing tbat he 
had collected any of the salary of the 
office: Id. 

An information in the name of the ter- 
ritory is the proper method of ousting a 
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United States army officer unlawfully hold- 
ing a civil office under the laws of the 
territory: Hill v. Territory, 2 W. T. 147. 

Quo warranto will not lie to oust one 
illegally holding office under a corporation: 
State ex rel. Mitchell v. Horan, 22 Wash. 
197. 

IT WILL LIE to oust municipal officers 
from office and to dissolve the corporation: 
Territory v. Stewart, 1 Wash. 98; State v. 
New Whatcom, 3 Wash. 7; to determine 
the right of possession of an office: State 
v. Smith, 4 Wash. 651; State v. Cronin, 5 
Wash. 398. 

Quo warranto will not lie to oust a duly 
elected and qualified road overseer be- 
cause of the fact that the county commis- 
sioners have so changed his road district 
as to leave his residence outside thereof: 
State v. Nelson, 7 Wash. 114. 

The health officer appointed by the board 
of health for the collection district of 
Puget Sound has no prescribed tenure of 
oftive, and his appointment and removal is 
at the pleasure of the board, although by 
law required to file a bond and take an 
oath of otlice: State v Seavey, 7 Wash. 
562. 

An appointee of the governor to fill a 
vacancy caused by the removal of a state 
eapitol commissioner, without a hearing on 
the charges for removal, may qualify and 
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hold the office: State v. Burke, 8 Wash. 
412, 

A prosecuting attorney of a county be- 
ing a county officer, a person appointed by 
the governor to fill a vacancy therein can- 
not oust the appointee of the board of 
county commissioners, as the appointing 
power resides in the latter: State v. Whit- 
ney, 9 Wash. 377. 

The failure of a person elected to office 
to qualify within fifteen days after notice 
of election as required by § 3916, infra, 
does not work an absolute forfeiture of the 
office, under Bal. Code, § 1543, relating to 
vacancies, as the right to the office under 
our statute is dependent upon the election, 
and not upon the qualification: State v. 
Ruff, 4 Wash. 234. 

The failure to qualify is merely & 
ground of forfciture authorizing the proper 
authorities to declare a vacancy and fill 
the same: Id. 

The right of a justice of the peace who 
rendered a judgment to hold his office can- 
not be questioned by a motion for a new 
trial, and an attempted accompanying quo 
warranto proceeding, in an action for dam- 
ages and wrongful execution of the jus- 
tice’s judgment: Eaid v. Connolly, 48 Wash. 
584. 

Although charges preferred against a 
public officer by the mayor of a city may 
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be somewhat indefinite, objection thereto 
on that ground cannot be raised in the 
superior court, when the person removed 
from office had gone to tria] on them be- 
fore the mayor without objection and with- 
out any motion to make more specific and 
certain: State v. Kirkwood, 15 Wash. 298. 

The jurisdiction to entertain quo war- 
ranto to determine who is entitled to the 
oflice of councilman of a city, under Article 
4, $ 6 of the Constitution, providing that 
the superior court shall have original 
jurisdiction of all proceedings in which 
jurisdiction shall not have been by law 
vested exclusively in some other court, is 
not ousted by Bal. Code, § 1031, providing 
that the city council shall judge of the 
qualifications of its members and of all 
election returns, as the latter statute af- 
fords merely a cumulative remedy: State 
v. Morris, 14 Wash. 262. 

A dissolution of a corporation is author- 
ized under this and §§ 1043, 1044, infra, 
where it appears that the owner of one- 
half of the stock assumed to represent the 
corporation without authority, destroved 
its business through negligence, is conduct- 
ing a rival business, and refuses to elect 
or help elect a trustee, by reason whereof 
no business can be legally transacted: 
State ex rel. Conlan v. Oudin & Bergman 
Fire Clay Mining etc. Co., 48 Wash. 196. 


The information may be filed by the prosecuting attorney in the superior 


court of the proper county, upon his own relation, whenever he shall deem it 
his duty to do so, or shall be directed by the court or other competent author- 
itv, or by any other person on his own relation, whenever he claims an inter- 
est in the office, franchise, or corporation which is the subject of the 


information. 


Cited in 2 Wash. 572; 22 Wash. 198; 28 
Wash. 494, 503; 42 Wash. 412; 52 Wash. 
640. 

Parties plaintiff or petitioners: See 2 
Remington’s Digest, p. 2429, §§ 10-13; 
State ex rel. White v. Point Roberts ete. 
Co., 42 Wash. 409; State ex rel. Atty. Gen. 
v. Seattle Gas etc. Co., 28 Wash. 488; 


§ 1036. 


[L. ’54, p. 216, $ 469; Cd. '81, $ 703; 2 H. C., $ 680.] 


State ex rel. Mitchell v. Horan, 22 Wash. 
197. 

The mayor of the city as such has not 
sufficient interest in the oflice of couneil- 
man to entitle him to appear as relator in 
quo warranto proceedings to oust an al- 
leged usurper from that office: Mills v. 
State, 2 Wash. 566. 


(5782.) Information, Contents of. 


The information shall consist of a plain statement of the facts which 


constitute the grounds of the proceedings, addressed to the court. 


[L. ’54, 


p. 216, $ 470; Cd. '81, $ 704; 2 H. C., $ 681.] 


Cited in 8 Wash. 558. 

Pleading— Information or petition: See 
2 Remington's Digest, p. 2430, $ 14; State 
ex rel. Atty. Gen. v. Seattle Gas etc. Co., 
28 Wash. 488, 

SUFFICIENCY OF INFORMATION — 
The information under the code is a plain 
statement of facts like that in a complaint 
in any other cause of action, and the only 
difference between this proceeding and an 
ordinary civil action is the formal require- 
ment that it be filed on the relation of 
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2 one: State v. Van Brocklin, 8 Wash. 
557. 

An information for the purpose of oust- 
ing an officer for malfeasance must state 
the fact upon which the action is based as 
definitely as in an information in a crim- 
inal action: State v. Friars, 10 Wash. 348. 

An information to obtain possession of 
the office of town marshal and to oust the 
prior incumbent thereof, is sufficient when 
it alleges the latter’s appointment bv the 
common council to hold office at its pleas- 
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ure, bis due removal for cause deemed suf- office and due qualification therefor in ac- 
ficient, the due appointment by the relator cordance with law: State v. McQuade, 12 
to fill the vacancy, his acceptance of the Wash. 554, 


§ 1037. (5783.) What Information shall State. 

Whenever an information shall be filed against a person for usurping an 
office by the prosecuting attorney, he shall also set forth therein the name of 
the person rightfully entitled to the office, with an averment of his right 
thereto; and when filed by any other person, he shall show his interest in the 
matter, and he may claim the damages he has sustained. [L. ’54, p. 216, 
$ 471; Cd. ’81, $ 705; 2 H. C., $ 682.] 

Cited in 2 Wash. 572; 52 Wash. 640. 


$ 1038. (5784.) Summons, Pleadings, Proceedings. 

Whenever an information is filed, a notice signed by the relator shall be 
served and returned, as in other actions. The defendant shall appear and 
answer, or suffer default, and subsequent proceeding be had as in other cases. 
[L. *54, p. 217, $ 472; Cd. ’81, $ 706; 2 H. C., $ 683.] 

Cited in 2 Wash. 571; 52 Wash. 640. 


§ 1039. (5785.) Judgment and Damages. 

In every case wherein the right to an office is contested, judgment shall 
be rendered upon the rights of the parties, and for the damages the relator 
may show himself entitled to, if any, at the time of the judgment. [L. ’54, 
P. 217, $ 473; Cd. ’81, $ 707; 2 H. C., $ 684.] 


_Cited in 2 Wash. 573; 43 Wash. 606; 52 on the ground that he has appealed from 
Wash. 640. the judgment and filed a stay bond, and 
_ Trial or hearing, and enforcement, opera- proceedings for contempt are instituted 
tion and effect of judgment: See 2 Rem- against him, he is not entitled to a writ 
Ington’s Digest, p. 2431, §§ 16-19; State of prohibition to restrain the court from 
ex rel. Mullen v. Doherty, 16 Wash. 382; further proceeding to punish him for con- 
State ex rel. Orr v. Fawcett, 17 Wash. tempt, inasmuch as he has a remedy by 
198, 7 | appeal from any judgment of conviction 
On appeal from judgment of ouster ap- that may be rendered against him, and 
Pellant is entitled to file a bond staying such proceeding for contempt is not for 
Proceedings: State v. Sachs, 3 Wash. 96; the purpose of enforcing the judgment of 
distinguished in Fawcett v. Superior Court, ouster, but is an independent proceeding to 


15 Wash. 342, 348. compel obedience to a lawful order of the 
The fact that plaintiff in an action of superior court: Id. 
Quo warranto has been removed from office A de jure officer who has recovered judg- 


to which he seeks possession cannot be ment aguinst a de facto officer for the 
Urged on appeal, when the matters es- salary paid to him, under this section and 
tablishing that fact do not appear in the § 1042, infra, has elected his remedy and 
record: State v. McQuade, 12 Wash. 554. cannot recover the same from the town on 

A judgment of ouster in a proceeding in failure to collect the judgment: Samuels 
the nature of quo warranto divests the per- v. Harrington, 43 Wash. 603. 
Sen ousted of all official authority what- A municipality which pavs the salary of 
ever, and fully and completely excludes a de facto officer while he is in possession 
him from the office as long as the judg- of the oflice is not liable to the de jure 
Ment remains in force: Fawcett v. Superior officer for such salary, on his establishing 
Court. 15 Wash. 342. his right to the office: Id. 

A judgment in favor of a relator in a A judgment of ouster is not so suspended 
Proceeding by information to try the title by an appeal therefrom as to entitle ap- 
© a public office is, from its very nature, pellant to the possession of the office dur- 
Self-executing, and, without the aid of ing the pendency of the appeal: State v. 
Process or further action of the court, it Superior Court, 15 Wash. 376. 
accomplishes the object sought to be at- After an appeal has been perfected from 
tained, so that there is nothing upon which a judgment of ouster, the superior court 
a stay bond can opcrate, except an execu- has no jurisdiction in that proceeding, on 
tion for costs: Id. ° any ground, to order plaintiff, who had 

Where one excluded from office by judg- been placed in possession of the oftice, to 
Ment of ouster refuses to yield possession surrender possession to defendant: Id. 
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$ 1040. (5786.) Judgment for Relator. 

If judgment be rendered in favor of the relator, he shall proceed to 
exercise the functions of the office, after he has been qualified as required by 
law, and the court shall order the defendant to deliver over all books and 
papers in his custody or within his power, belonging to the office from which 
he has been ousted. [L. ’54, p. 217, § 474; Cd. ’81, $ 708; 2 H. C., $ 685.] 

Cited in 2 Wash. 573; 15 Wash. 346; 22 Wash. 199; 52 Wash. 640. 


§ 1041. (5787.) Order, How Enforced. 

If the defendant shall refuse or neglect to deliver over the books and 
papers pursuant to the order, the court, or judge thereof, shall enforce the 
order by attachment and imprisonment. [L. ’54, p. 217, § 475; Cd. ’81, 
§ 709;2H.C., § 686.] 

Cited in 52 Wash. 640. 


§ 1042. (5788.) Action for Damages--Limitation. 

When judgment is rendered in favor of the plaintiff, he may, if he has 
not claimed his damages in the information, have his action for the damages 
at any time within one year after the judgment. [L. ’54, p. 217, § 476; Cd. 
"81, $ 710; 2 H. C., $ 687.] 

Cited in 2 Wash. 573; 43 Wash. 606; 52 Wash. 640. 


§ 1043. (5789.) Judgment of Ouster or Forfeiture. 

Whenever any defendant shall be found guilty of any usurpation of or 
intrusion into or unlawfully exercising any office or franchise within this 
state, or any office in any corporation created by the authority of this state, 
or when any public officer thus charged shall be found guilty of having done 
or suffered any act which by the provisions of the law shall work a for- 
feiture of his office, or when any association or number of persons shall be 
found guilty of having acted as a corporation without having been legally 
incorporated, the court shall give judgment of ouster against the defendant 
or defendants, and exclude him or them from the office, franchise, or cor- 
porate rights, and in case of corporations, the same shall be dissolved, 
and the court shall adjudge costs in favor of the plaintiff. [L. *54, p. 217, 
$ 478; Cd. ’81, $ 711; 2 H. C., $ 688.] 

See notes to $ 1039, supra. 
Cited in 15 Wash. 676; 16 Wash. 162; Dissolution of a corporation is authorized 


48 Wash. 198: 49 Wash. 242: 52 Wash. under this section and $8 1034 and 1044, 
; ? when: State ex rel. Conlan v. Oudin etc. 


640. Co., 48 Wash. 196. 
§ 1044. (5790.) Judgment Against Corporation. 

If judgment be rendered against any corporation, or against any persons 
claiming to be a corporation, the court may cause the costs to be collected by 
executions against the persons claiming to be a corporation, or by attachment 
against the directors or other officers of the corporation, and shall restrain 
the corporation, appoint a receiver of its property and effects, take an ac- 
count and make a distribution thereof among the creditors. The prosecuting 
attorney shall immediately institute proceedings for that purpose. [L. ’o4 
p. 217, $ 479; Cd. ’81, $ 712; 2 H. C., $ 689.] 

See note to last section. 

Cited in 15 Wash. 675; 48 Wash. 198; institution by the state of quo warranto 
49 Wash. 242, proceedings secking to oust it from the 

The superior court has no power to ap- exercise of corporate powers, since, under 
point a receiver for a corporation, upon the the provisions of this section authority to 
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appoint receivers in such cases is specially 
provided in event of judgment against the 
corporation: State v. Superior Court, 15 
Nash. 668, 

Whether the corporation is one de jure 
or merely de facto, it is entitled to the pos- 
session of its property until deprived there- 
of by the judgment of a court of com- 
petent jurisdiction, and the question of 
corporate existence cannot properly be 
raised in a prohibition proceeding, which 


seeks to restrain the action of the supe- 
rior court in appointing a receiver in ex- 
cess of its jurisdiction: Id. 

The last sentence of this section is only 
directory, and does not preclude the insti- 
tution of proceedings by an interested 
party: Conlan v. Oudin, 49 Wash. 240. 

Under this section, a receiver may be 
appointed upon the involuntary dissolution 
of a corporation without a showing as to 
any necessity therefor: 1d. 


§ 1045. (5791.) Action to Recover Escheated or Forfeited Property. 

Whenever any property shall [escheat or] be forfeited to the state for its 
use, the legal title shall be deemed to be in the state from the time of the 
[escheat or] forfeiture, and an information may be filed by the prosecuting 
attorney in the superior court for the recovery of the property, alleging the 
- ground on which the recovery is claimed, and like proceedings and judgment 
shall be had as in civil action for the recovery of the property. [L. ’54, p. 
218, $ 480; Cd. ’81, $ 713; 2 H. C., $ 690.] 


The first enactment of this section contained the words in brackets, “escheated or,” 
which were omitted from the Code of 1881. 


§ 1046. (5792.) Costs. 

When an information is filed by the prosecuting attorney, he shall not be 
liable for the costs, but when it is filed upon the relation of a private person 
such person shall be liable for costs unless the same are adjudged against the 
defendant. [L. ’54, p. 218, $ 481; Cd. ’81, $ 714; 2 H. C., $ 691.] 


§ 1047. (5793.) Information to Annul Patent, etc. 

An information may be prosecuted for the purpose of annulling or 
vacating any letters patent, certificate, or deed granted by the proper au- 
thorities of this state, when there is reason to believe that the same were 
obtained by fraud, or through mistake or ignorance of a material fact, or 
when the patentee or those claiming under him have done or omitted an act 
in violation of the terms on which the letters, deeds, or certificates were 
granted, or have by any other means forfeited the interests acquired under 
the same. [L. *54, p. 218, $ 482; Cd. ’81, $ 715; 2 H. C., $ 692.] 


$ 1048. (5794.) Proceedings to Annul. 

In such cases, the information may be filed by the prosecuting attorney 
upon his relation, or by any private person upon his relation, showing his in- 
terest in the subject matter; and the subsequent proceedings, judgment of the 
court, and awarding of costs shall conform to the above provisions, and such 
letters patent, deed, or certificate shall be annulled or sustained, according to 
the right of the case. [L. ’54, p. 218, $ 483; Cd. '81, $ 716; 2 H. C., 
$ 693.] 
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CHAPTER II. 
CONTEMPTS AND THEIR PUNISHMENT. 


8 1049. (5798.) Contempts, Defined. 
The following acts or omissions, in respect to a court of justice or pro- 
ceedings therein, are deemed to be contempts of court :— 

1. Disorderly, contemptuous, or insolent behavior toward the judge while 
holding the court, tending to impair its authority, or to interrupt the due 
course of a trial or other judicial proceedings; 

2. A breach of the peace, boisterous conduct, or violent disturbance tend- 
ing to interrupt the due course of a trial or other judicial proceeding; 

3. Misbehavior in office, or other willful neglect or violation of duty by an 
attorney, clerk, sheriff, or other person appointed or selected to perform a 
judicial or ministerial service; 

4. Deceit, abuse of the process, or proceedings of the court by a party to an 
action, sult, or special proceeding; 

5. Disobedience of any lawful judgment, decree, order, or process of the 
court; 

6. Assuming to be an attorney or other officer of the court, and acting as 
such without authority in a particular instance; 

7. Rescuing any person or property in the lawful custody of an officer, held 
by such officer under an order or process of such court; 

8. Unlawfully detaining a witness or party to an action, suit, or proceeding 
while going to, remaining at, or returning from the court where the same is 
for trial; 

9. Any other unlawful interference with the process or proceedings of a 
court; 

10. Disobedience of a subpoena duly served, or refusing to be sworn or 
answer as a witness; 

11. When summoned as a juror in a court, improperly conversing with a 
party to an action, suit, or proceeding to be tried at such court, or with any 
other person in relation to the merits of such action, suit, or proceeding, or 
receiving a communication from a party or other person in respect to it, with- 
out immediately disclosing the same to the court; 

12. Disobedience by an inferior tribunal, magistrate, or officer of the law- 
ful judgment, decree, order, or process of a superior court, or proceeding in 
an action, suit, or proceeding contrary to law, after such action, suit, or pro- 
ceeding shall have been removed from the jurisdiction of such inferior tribu- 
nal, magistrate, or officer. [L. ’69, p. 167, $ 667; Cd. ’81, $ 725; 2 H. C., 
§ 778.) | 

See supra, $ 53, of power to punish for contempt. 

See supra, $ 58, power of judicial officer in contempt cases. 

See supra, $ 249, provisions relating to service of summons, ete., not applicable. 

See supra, $ 630, contempt in proceedings supplemental to execution. 

See supra, § 696, contempt for failure of garnishee to deliver property to sheriff. 

See supra, §§ 732-734, contempt for violating injunction. 

See supra, § 746, contempt for failure to deposit money, ete. 

See supra, § 992, contempt for remarrying in violation of decree. 

See supra, § 1026, penalty for disobeying writ of mandate. 

See infra, notes to § 1216, contempt for failure to produce books, ete, 

See infra, § 1220, contempt for failure to obey subpoena. 


See infra, $ 1891 et seq., contempt and punishment in justice court. 
See infra, $ 2040, contempt by grand jurors or other oflicers in disclosing facts. 
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Cited in 19 Wash. 242; 25 Wash. 528; 
29 Wash. 577; 40 Wash. 220. 

CONTEMPTS, ACTS CONSTITUTING 
IN GENERAL: See 1 Remington’s Digest, 
pp. 545-548, §§ 1-12; State ex rel. Ditmar 
v. Ditmar, 19 Wash. 324; State ex rel. 
Stevens v. Catlin, 21 Wash, 423; State ex 
rel. Martin v. Pendergast, 39 Wash. 132; 
Savage v. Sternberg, 19 Wash. 679; State 
ex rel, Brown v. McFaul, 27 Wash. 286; 
State v. Denham, 30 Wash. 643; In re 
Groen, 22 Wash. 53; Metler v. Metler, 32 
Wash. 494; State ex rel. Victor Boom Co. 
v. Peterson, 29 Wash. 571; State ex rel. 
Smith v. Smith, 17 Wash. 430; State ex rel. 
Henry v. McDonald, 25 Wash. 122; State 
v. Tugwell, 19 Wash. 238. 

If the superior court has fined an attor- 
ney for contempt and ordered his suspen- 
sion from practice, until such contempt is 
purged by apology, the supreme court may 
intervene by mandamus to compel the va- 
eation of the order of suspension: State v. 
Sachs, 2 Wash. 373. 

If the inferior court is directed by cer- 
tiorari to certify to the supreme court a 
transcript of the records in a certain ac- 
tion a return to the writ must be made in 
any event, and, on failure so to do, a rule 
will issue to show cause why he should 
not be punished for contempt: State v. 
Sachs, 3 Wash. 496. 

If a court is without jurisdiction of the 
subject matter of an action, its order im- 
posing a fine for contempt is void: State 
v. Milligan, 3 Wash. 144. 

The disobedience of a void order of court 
is not punishable as for a contempt: State 
v. Ball, 5 Wash. 387; State v. Winder, 14 
Wash. 144; Barnett v. Ashmore, 5 Wash. 
163, 166. 


8 1050. (5799.) Punishment for. 


CONTEMPTS AND THEIR PUNISHMENT. 
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Where, in a proceeding supplemental to 
execution, a person residing in another 
couuty has been summoned and has re- 
fused to obey the summons, he cannot be 
guilty of a contempt of court, until it has 
been made to appear that his residence is 
within twenty miles of such court: State 
v. Trounce, 5 Wash. 804. 

Prohibition will lie against a court which 
threatens to enforce by contempt proceed- 
ings the issuance of a county warrant in 
payment of stenographer's fees which are 
not a proper county charge: State v. Su- 
perior Court, 4 Wash. 31. 

An alternative writ of prohibition 
against a superior judge will be made per- 
petual to prevent his carrying into effect 
a void judgment of contempt where he has 
refused to set aside the judgment, al- 
though the return to the alternative writ 
may recite that the court has no intention 
of proceeding further in the matter: State 
v. Langhorn, 8 Wash. 447. 

The discharge of the defendant will cast 
the costs upon the county where the pro- 
ceeding is brought in the name of the 
state on the relation of parties in interest 
in & suit out of which the contempt arose, 
as such proceedings are of a criminal na- 
ture: State v. Milligan, 4 Wash. 29. 

Defenses to proceedings for contempt: 
See 1 Remington’s Digest, p. 547, § 11; 
State ex rel. Sander v. Jones, 20 Wash. 
576; State ex rel. Stevens v. Catlin, 21 
Wash, 423. 

Existence of other remedy than punish- 
ment for contempt: See 1 Remington’s Di- 
gest, p. 549, § 15; State ex rel. Ditmar v. 
Ditmar, 19 Wash. 324; In re Cave, 26 
213; Drasdo v. Beck, 37 Wash. 

3. 


Every court of justice and every judicial officer has power to punish 


contempt by fine or imprisonment, or both. But such fine shall not exceed 
three hundred dollars, nor the imprisonment six months; and when the con- 
tempt is not [one] of those mentioned in subdivisions one and two of the last 
section, it must appear that the right or remedy of a party to an action, suit, 
or proceeding was defeated or prejudiced thereby, before the contempt can 
be punished otherwise than by a fine not exceeding one hundred dollars. 
[L. ’69, p. 168, $ 688; Cd. ’81, $ 726; 2 H. C., $ 779.] 


Cited in 40 Wash. 220. 194; In re Cave, 26 Wash. 213; State ex 

Punishment: See 1 Remington’s Digest, rel. Rohde v. Sachs, 21 Wash. 373; State 
p. 551, $$ 28-31; State v. Tugwell, 19 ex rel. Martin v. Pendergast, 39 Wash. 
Wash. 238; State ex rel. Dye v. Reilly, 40 132; State v. Ditmar, 19 Wash. 324. ` 
Wash. 217; In re Van Alstine, 21 Wash. 


$ 1051. (5800.) Contempts in Presence of Court, How Punished. 

When a contempt is committed in the immediate view and presence of the 
court or officer, it may be punished summarily, for which an order must be 
made reciting the facts as occurring in such immediate view and presence, 
determining that the person proceeded against is thereby guilty of contempt, 
and that he be punished as therein prescribed. [L. ’69, p. 168, § 669; Cd. 
81, § 727; 2 H. C., $ 780.] 

Rem. Wash. Code, Vol. 1.—42 657 
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Cited in 25 Wash. 528; 26 Wash. 70; 39 
Wash. 136; 40 Wash. 524, 526. 

Misconduct of attorneys or jurors: See 
1 Remington’s Digest, p. 545, §§ 2, 4, 12; 


§ 1052. (5801.) Procedure in Other Cases. 

In cases other than those mentioned in the preceding section, before any 
proceedings can be taken therein, the facts constituting the contempt must 
be shown by an affidavit presented to the court or judicial officer, and there- 
upon such court or officer may either make an order upon the person charged 
to show cause why he should not be arrested to answer, or issue a warrant of 


arrest to bring such person to answer in the first instance. [L. ’69, p. 169, 
$ 670; Cd. ’81, $ 728; 2 H. C., $ 781.] 


In re Lambuth, 18 Wash. 478; Hedican v. 
Penn. Fire Ins. Co., 21 Wash. 488; State 
ex rel. Martin v. Pendergast, 39 Wash.. 
132, 


Cited in 25 Wash. 528; 26 Wash. 70; 29 
Wash. 577; 40 Wash. 524, 526. 

Preliminary affidavit or information: See 
1 Remington' Digest, p. 549, $ 18; State 
ex rel. Sander v. Jones, 20 Wash. 576; 
State v. Canutt, 26 Wash. 68; In re Coul- 
ter, 25 Wash. 526; State ex rel, Victor 
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Boom Co. v. Peterson, 29 Wash. 571; State 
ex rel. Martin v. Pendergast, 39 Wash. 
132; State ex rel. Dye v. Reilly, 40 Wash. 
217. 

Affidavit, when not necessary to obtain 
jurisdiction of attorney admitting a con- 
tempt: See State v. Nicoll, 40 Wash. 517. 


(5802.) Defendant may be Produced if in Custody. 


If the party charged be in custody of an officer by virtue of a legal order 
or process, civil or criminal, except upon a sentence for a felony, an order may 
be made for the production of such person by the officer having him in cus- 
tody that he may answer, and he shall thereupon be produced and held until 
an order be made for his disposal. [L. ’69, p. 169, $ 671; Cd. 781, § 729; 
2 II. C., $ 782.] 


S 1054. (5803.) How Prosecuted. 
In the proceeding for a contempt, the state is the plaintiff. In all cases. 
of public interest, the proceeding may be prosecuted by the prosecuting at- 
torney on behalf of the state, and in all cases where the proceeding is com- 
menced upon the relation of a private party, such party shall be deemed a 
coplaintiff with the state. [L. ’69, p. 169, $ 672; Cd. *81, $ 730; 2 H. C., 
§ 783. ] 
Cited in 15 Wash. 349; 39 Wash. 134. 
State is plaintiff in an independent pro- 


cecding to punish for contempt: Fawcett 
v. Superior Court, 15 Wash. 342, 349. 


Parties: See 1 Remington's Digest, p. 
549, $ 16; State ex rel. Martin v, Pendergast, 
39 Wash. 132; State v. Nicoll, 40 Wash. 517; 
State ex rel. Dye v. Reilly, 40 Wash. 
217. 


§ 1055. (5804.) Warrant, How Executed. 

Whenever a warrant of arrest is issued pursuant to this chapter, the 
court or judicial officer shall direct therein whether the person charged may 
be let to bail for his appearance upon the warrant, or detained in custody 
without bail, and if he may be bailed, the amount in which he may be let to 
bail. Upon executing the warrant of arrest, the sheriff must keep the per- 
son in actual custody, bring him before the court or judicial officer, and de- 
tain him until an order be made in the premises, unless the person arrested 
execute and deliver to the sheriff, at any time before the return day of the 
warrant, a bond, with two sufficient sureties, to the effect that he will appear 
on such return day and abide the order or judgment of the court or officer 
thereupon. [L. ’69, p. 169, $ 673; Cd. ’81, $ 731; 2 H. C., $ 784.] 


Attachment is not necessary where defendant voluntarily appears: State ex rel. Dit- 
mar v. Ditmar, 19 Wash, 324, 
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§ 1056. (5805.) Return of Warrant—Investigation. 
The sheriff shall return the warrant of arrest and the bond, if any, given 


him by the defendant, by the return day therein specified. When the de- | 


fendant has been brought up or appeared, the court or judicial officer shall 
proceed to investigate the charge by examining such defendant and wit- 
nesses for or against him, for which an adjournment may be had from time 
to time, if necessary. [L. ’69, p. 169, $ 674; Cd. ’81, $ 732; 2 H. C., $ 785.] 


Cited in 40 Wash. 220. 

Upon a contempt proceeding for violat- 
ing an order as to the obstruction of a 
highway the question as to whether the 


judgment was void because no highway 
existed cannot be considered when the 
judgment was not appealed from: State 
ex rel, Dye v. Reilly, 40 Wash. 217, 


$ 1057. (5806.) Judgment and Sentence. 

Upon the evidence so taken, the court or judicial officer shall determine 
whether or not the defendant is guilty of the contempt charged; and if it be 
determined that he is so guilty, shall sentence him to be punished as pro- 
= vided in this chapter. [L. ’69, p. 170, $ 675; Cd. ’81, $ 733; 2 H. C., $ 786.] 


Sufficiency of evidence to support judg- 
ment: See 1 Remington’s Digest, p. 550, 
§ 12; In re Lewis, 24 Wash. 723; State ex 


Quashing or vacating proceedings: See 
State ex rel. Smith v. Smith, 17 Wash. 
430. 


rel. Olson v. Allen, 14 Wash, 684, 


§ 1058. (5807.) Indemnity to Injured Party. 

If any loss or injury to a party in an action, suit, or proceeding, prejudi- 
cial to his rights therein, have been caused by the contempt, the court or 
judicial officer, in addition to the punishment imposed for the contempt, may 
give judgment that the party aggrieved recover of the defendant a sum of 
money sufficient to indemnify him, and to satisfy his costs and disbursements, 
which judgment, and the acceptance of the amount thereof, is a bar to any 
action, suit, or proceeding by the aggrieved party for such loss or injury. 
[L. ’69, p. 170, $ 676; Cd. ’81, $ 734; 2 H. C., $ 787.] 


§ 1059. (5808.) Imprisonment, When. 

When the contempt consists in the omission or refusal to perform an act 
- which is yet in the power of the defendant to perform, he may be imprisoned 
until he shall have performed it, and in such case the act must be specified in 
the warrant of commitment. [L. *69, p. 170, $ 677; Cd. ’81, $ 735; 2 H. C., 
$ 788. ] 


Cited in 21 Wash. 200; 26 Wash. 216. for contempt without being cited there- 
Imprisonment to compel payment of for, when he is personally before the 


money: See 1 Remington’s Digest, p. 551, 
§ 30; In re Van Alstine, 21 Wash. 194. 
Under this section, a defendant who 


court and it appears that he has money 
in his possession and under his control 
with which to pay the same: In re Cave, 


refuses to pay a decree of alimony 26 Wash. 213, 
awarded against him may be imprisoned 


§ 1060. (5809.) Offender Liable to Indictment, When. 

Persons proceeded against according to the provisions of this chapter are 
also liable to indictment [or information] for the same misconduct, if it be 
an indictable offense, but the court before which a conviction is had on the 
indictment [or information] in passing sentence shall take into consideration 
the punishment before inflicted. [L. ’69, p. 170, $ 678; Cd. ’81, $ 736; 2 H. 
C., $ 789.] 

Cited in 19 Wash. 243, 
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8 1061. (5510.) Alias Warrant—Prosecution of Bond. 

When the warrant of arrest has been returned served, if the defendant 
do not appear on the return day, the court or judicial officer may issue an- 
other warrant of arrest, or may order the bond to be prosecuted, or both. If 
the bond be prosecuted and the aggrieved party join in the action, and the 
sum specified therein be recovered, so much thereof as will compensate such 
narty for the loss or injury sustained by reason of the misconduct for which 
the warrant was issued shall be deemed to be recovered for such party ex- 
elusively. [L. ’69, p. 170, $ 679; Cd. ’81, $ 737; 2 H. C., $ 790.] 
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§ 1062. (5811.) Appeal. | 

Either party to a judgment in a proceeding for a contempt may appeal 
therefrom in like manner and with like effect as from judgment in an action, 
but such appeal shall not have the effect to stay the proceedings in any other 
action, suit, or proceeding, or upon any judgment, decree, or order therein, 
concerning which or wherein such contempt was committed. Contempts of 
justices’ courts are punishable in the manner specially provided for in the ' 
chapter relating to justices of the peace and to their practice and jurisdic- 
tion. [L. 69, p. 171, $ 680; Cd. ’81, $ 738; 2 H. C., $ 791.] 


See infra, $ 1716 et seq., appeals to supreme court. 
See infra, $ 1891 et seq., contempts and punishment in justice courts, 


Cited in 14 Wash. 685; 20 Wash. 182; 


Wash. 517; State ex rel. Denham v. Supe- 
28 Wash. 591. 


rior Court, 28 Wash. 590; State ex rel. Vie- 


Appeal: See 1 Remington’s Digest, p. tor Boom Co, v. Peterson, 29 Wash. 571. 
550, $ 25; State ex rel. Geiger v. Geiger, An order adjudging a person guilty of a 
20 Wash. 181; State ex rel. Sander v. contempt of court is appealable under this 


Jones, 20 Wash. 576; State v. Nicoll, 40 section: State v. Allen, 14 Wash. 684, 


CHAPTER IV. 
HABEAS CORPUS, 


§ 1063. (5814.) Who may Prosecute Writ. . 
Every person restrained of his liberty, under any pretense whatever, 

may prosecute a writ of habeas corpus to inquire into the cause of the re- : 
straint, and shall be delivered therefrom when illegal. [L. ’54, p. 212, § 434; 
Cd. ’81, $ 666; 2 H. C., § 711.] i 

Sce supra, $ 988, in divorce. 

Privilege of, not suspended except in cases of rebellion or invasion: Const. Wash., Art. 
I, $ 13; Const. U. S., Art. I, $9. 

Nature of remedy: 
Digest, p. 1346, § 1. 

The supreme court has original jurisdic- 


tion in habeas, in all cases, and the provi- 
sions of § 4, Article 4, of the Constitution, 


See 1 Remington’s — self-executing; and in the absence of legis- 
lation it has authority to establish rules de- 
fining the course to be pursued in issuing 
the writ: Id. 


The provisions of this chapter are appli- 


do not confine its jurisdiction to state offi- 
cers: In re Rafferty, 1 Wash. 382; In re 
Graham, 7 Wash. 237; In re Lybarger, 2 
Wash. 131. 

Under the authority of the supreme court 
to issue writs of habeas corpus, the court, 
or one of its judges, can grant an order 
nisi to show cause why the writ should not 
issue, In such case the writ should be is- 
sued by the clerk: In re Rafferty, supra. 

The provision of the constitution giving 
the supreme court original jurisdiction is 
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cable to the supreme court: Id. 384. 

Where the writ is made returnable by 
the supreme court before a superior court 
or judge, the subsequent proceedings should 
be had in such court: Id. 385. 

The supreme court cannot, upon an ap- 
plication for habeas corpus, pass upon the 
question of former jeopardy of petitioner, 
but such plea must be raised and tried in 
the lower court; nor can jurisdiction to 
determine such question be conferred upon 
the supreme court by stipulation accom- 


Cuap. IV] 


panying the petition: 
6 Wash. 23. 

Grounds of remedy and proceedings re- 
viewable: See 1 Remington’s Digest, p. 
1347, §§ 2-10; In re Nolan, 21 Wash. 395; 
In re Casey, 27 Wash. 686; State ex rel. 
Zenner v. Graham, 34 Wash. 81; In re 
Van Alstine, 21 Wash. 194; In re Coulter, 
25 Wash. 526; In re Cave, 26 Wash. 213; 
Packenham v. Reed, 37 Wash. 258. 


Habeas corpus will not lie to secure the 
release of a prisoner on the ground that he 
has been committed under the judgment 
of the supreme court, until a certain fine 
and costs are paid, and the judgment for 
costs is in fact in favor of the territory 
and not of the state, when the commitment 
does not require the payment of such costs 
as a prerequisite for the prisoner's dis- 
charge: Way v. Woolery, 6 Wash. 157. 


Habeas corpus will lie to release a child 
unlawfully detained in a reform school: In 
re Mason, 3 Wash. 609; or in behalf of a 
defendant transported to the penitentiary 
pending an appeal from a judgment of con- 
vietion to restore him to the custody of the 
sheriff of the county in which convicted: 
Ex parte Jones, 2 Wash. 551; or to release 
a prisoner held under a judgment of court 
which had no jurisdiction: In re Permstick, 
3 Wash. 672, 674. 


And under § 2120, infra, a person charged 
with a crime is entitled to discharge where 
the only reason for failure to try him is 
that no term of court for which a jury had 
been called had been in session since the 
filing of the information: State v. Brodie, 
7 Wash. 442. This provision, however, does 
not apply to a new trial: In re Murphy, 7 
Wash. 257; nor does § 2125, infra, provid- 
ing that such discharge shall not bar further 
prosecution, violate the constitutional guar- 
anty of a speedy public trial: State v. 
Caldwell, 9 Wash. 336. 


Where a defendant convicted in a crim- 
inal prosecution applies to the federal court 
for a writ of habeas corpus, and also ap- 
peals from the judgment of the superior 
court, the settlements of a statement of 
facts at his request is not a “proceeding 
against the person,” etc., within the provi- 
sions of $ 766, Rev. Stats. U. S., so as to 
render the acts of the court in settling the 
statement null and void: State v. Humason, 
4 Wash, 413. 


Scope of inquiry and powers of court: 
See 1 Remington’s Digest, p. 1349, §§ 15- 
18; In re Barbee, 19 Wash. 306; In re 
Nolan, 21 Wash. 395; Smith v. Sullivan, 
33 Wash. 30. 


Determination of particular issues or 
questions: See 1 Remington’s Digest, p. 
1349, §§ 19-22; In re Russell, 40 Wash. 
244; In re Coulter, 25 Wash. 526; In re 
Van Alstine, 21 Wash. 194. 


CUSTODY OF CHILD: See 1 Reming- 
ton's Digest, p. 1349, § 19; In re Clifford, 


Steiner v. Nerton, 
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37 Wash. 460. Tf a person or corporation 
has no legal right to the custody of a minor 
child, it cannot uphold its custody as against 
the parents, on the ground that they are not 
proper and competent to have its care and 
custody: Lovell v. House of Good Shepherd, 
9 Wash. 419. 


The mere fact that the mother is coarse, 
vulgar, passionate and pugnacious, and that 
the father excessively uses intoxicants, is 
not sufficient grounds for depriving them 
of the society and comfort of their child: 


Although the mother: may have placed 
her child in the hands of another for care 
and education, and deserted it, under a 
promise that it remain there until eighteen 
years old, such act will not estop her from 
afterward claiming control and custody of 
it before the expiration of such period: 1d. 


In an action for the possession of minor 
children brought by the mother against the 
father, based upon an alleged decree of dı- 
vorce in another state awarding the custody 
of the children to her, where it appears 
from the evidence that the father is the 
more suitable person to have the care and 
custody of the children, being better pre- 
pared to care for and educate them, and that 
the mother is unsuited morally to have the 
control of the children, and is financially un- 
able to care for them, a decree giving the 
mother the custody of the children is erro- 
neous: Kentzler v. Kentzler, 3 Wash. 166. 


The assumption of custody of a minor 
child, under order of the superior court in 
a habeas corpus proceeding, will not consti- 
tute false imprisonment, although the ap- 
pellate court on a review of the habeas cor- 
pus proceedings may reverse the judgment 
of the superior court as erroneons: Lovell 
v. House of Good Shepherd, 14 Wash. 211. 


A party who successfully brings an ac- 
tion for the custody of a child in habeas 
corpus proceedings cannot subsequently 
bring another action to recover the expenses 
incident to the first case: Id. 


Where, after the rendition of a decree of 
divorce in which the custody of the minor 
children has been awarded to the mother, 
a stipulation for the modification of the de- 
cree so as to award custody to the father 
has been entered into by the father and 
mother, and possession of the children given 
to the father under such stipulation, the 
father is rightfully entitled to the children, 
although in fact the modification of the de- 
cree has never been secured: Ackley v. Bur- 
chard, 11 Wash. 128. 


Determination of questions in extradition: 
See 1 Remington’s Digest, p. 1350, § 20; 
In re Foy, 21 Wash. 250; Armstrong v. Van 
De Vanter, 21 Wash. 682; In re Sylvester, 
21 Wash. 263; Poor v. Cudihee, 37 Wash. 
609; In re Gillis, 38 Wash. 156; In re 
Baker, 21 Wash. 259; In re Lillis, 38 Wash. 
366; In re Maney, 20 Wash. 509, 
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§ 1064. (5815.) Parents, etc., may have Writ. 

Writs of habeas corpus shall be granted in favor of parents, guardians, 
masters, and husbands, and to enforce the rights and for the protection of 
infants and insane persons; and the proceedings shall in all cases conform to 
the provisions of this chapter. [L. ’54, p. 214, $ 456; Cd. ’81, $ 688; 2 H. C., 
$ 733.) 


See notes to last section. 


In an application for a writ of habeas der of the court directing defendant to 
corpus by a father to recover the custody make application under the provisions of the 
of children who had been surrendered by statute for the disposition of said children, 
the mother to defendant for the purpose of being advisory merely, is not an appealable 
having him provide homes for them, an or- order: St. Clair v. Williams, 23 Wash. 552. 


§ 1065. (5816.) Application for, How Made. 
Application for the writ shall be made by petition, signed and verified 

either by the plaintiff or by some person in his behalf, and shall specify,— 

1. By whom the petitioner is restrained of his liberty, and the place where 
(naming the parties if they are known, or describing them if they are not 
known); 

2. The cause or pretense of the restraint, according to the best of the 
knowledge and belief of the applicant; 

3. If the restraint be alleged to be illegal, in what the illegality consists. 
[L. ’54, p. 212, $ 422; Cd. ’81, $ 667; 2 H. C., $ 712.] 


$ 1066. (5817.) By Whom Granted. 

Writs of habeas corpus may be granted by the supreme court or superior 
court, or by any judge of either court, and upon application the writ shall 
be granted without delay. [L. ’54, p. 212, $ 436; Cd. ’81, $ 668; 2 H. C., 
$ 713.] 


See Const., Art. IV, §§ 4, 6, jurisdiction of supreme and superior courts. 
See supra, §§ 1,15, jurisdiction of courts to issue. 
See § 1063, and notes, who may prosecute writ. ; 


Cited in 37 Wash. 260. The object in giving every judge original 

The supreme court will not take original jurisdiction was to place the remedy within 
jurisdiction of an application of a writ easy reach, and insure speedy relief, but 
after the denial of the matter by the supe- not to give a multiplicity of trials: Id. 238. 
rior court: In re Graham, 7 Wash, 237. 


§ 1067. (5818.) To Whom Directed—Contents of. 

The writ shall be directed to the officer or party having the person under 
restraint, commanding him to have such person before the court or Judge at 
such time and place as the court or judge shall direct to do and receive what 


shall be ordered concerning him, and have then and there the writ. [L. ’54, 
p. 212, $ 437; Cd. ’81, $ 669; 2 H. C., $ 714.] 


§ 1088. (5819.) Delivery of Writ to Sheriff —Service. 
If the writ be directed to the sheriff, it shall be delivered by the clerk to 
him without delay. [L. ’54, p. 212, $ 438; Cd. ’81, $ 670; 2 H. C., $ 715.] 


§ 1069. (5820.) Service of Writ Directed to Person Other than Sheriff. 
If the writ be directed to any other person, it shall be delivered to the 
sheriff. and shall be by him served by delivering the same to such person with- 
out delay. [L. 754, p. 212, $ 439; Cd. ’81, $ 671; 2 H. C., $ 716.] 
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$ 1070. (5821.) Service When Person not Found. 

If the person to whom such writ is directed cannot be found or shall 
refuse admittance to the sheriff, the same may be served by leaving it at the 
residence of the person to whom it is directed, or by posting the same on [in] 
some conspicuous place, either on his dwelling-house or where the party is 
confined or under restraint. [L. ’54, p. 212, $ 440; Cd. ’81, $ 672; 2 H. C., 
$ 717.) 


$ 1071. (5822.) Return—Attachment for Refusal. 

The sheriff or other person to whom the writ is directed shall make 
immediate return thereof, and if he refuses after due service to make return, 
the court shall enforce obedience by attachment. [L. ’54, p. 213, § 441; Cd. 
"81, $ 673; 2 H. C., $ 718.] 


§ 1072. (5823.) Substance and Form of Return. 
The return must be signed and verified by the person making it, who 
shall state, — | 

1. The authority or cause of the restraint of the party in his custody; 

2. If the authority shall be in writing, he shall return a copy and produce 
the original on the hearing; 

3. If he has had the party in his custody, or under his restraint, and has 
transferred him to another, he shall state to whom, the time, place, and cause 
of the transfer. He shall produce the party at the hearing, unless prevented 
by sickness or infirmity, which must be shown in the return. [L. ’54, p. 213, 
§ 442; Cd. ’81, $ 674; 2 H. C., $ 719.] | 


§ 1073. (5824.) Proceedings—Pleadings. 

The court or judge, if satisfied of the truth of the allegation of sickness 
or infirmity, may proceed to decide on the return, or the hearing may be 
adjourned until the party can be produced, or for other good cause. The 
plaintiff may except to the sufficiency of or controvert the return, or any part 
thereof, or allege any new matter in evidence. The new matter shall be 
verified, except in cases of commitment on acriminal charge. The return and 
pleadings may be amended without causing a [any] delay. [L. ’54, p. 213, 
$ 443; Cd. ’81, $ 675; 2 H. C., $ 720.] 


§ 1074. (5825.) Hearing and Determination. 

The court or judge shall thereupon proceed in a summary way to hear 
and determine the cause, and if no legal cause be shown for the restraint or 
for the continuation thereof, shall discharge the party. [L. ’54, p. 213, 
§ 444; Cd. *81, $ 676; 2 H. C., $ 721.] 

If a prisoner, rearrested after a release the pardon, he cannot complain if he is 
on a conditional pardon, is entitled to trial awarded a trial before the court and the 


in habeas corpus proceedings to determine burden of proof is placed on the state: 
whether he has violated the conditions of Spencer v. Kees, 47 Wash. 276, 


§ 1075. (5826.) Restrictions upon Inquiry. 

No court or judge shall inquire into the legality of any judgment or 
process whereby the party is in custody, or discharge him when the term of 
commitment has not expired, in either of the cases following :— 

1. Upon any process issued on any final judgment of a court of competent 
jurisdiction; 
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2. For any contempt of any court, officer or body having authority in the 
premises to commit; but an order of commitment, as for a contempt upon 
proceedings to enforce the remedy of a party, is not included in any of the 
foregoing specifications; 

3. Upon a warrant issued from the superior court upon an indictment or 
information. [L. ’54, p. 213, $ 445; Cd. ’81, $ 677; L. *91, p. 82, 3 1; 2 


H. C., $ 722.] 


See notes to $ 1063, supra. 


Cited in 6 Wash. 158; 19 Wash. 308; 
21 Wash. 198, 398; 25 Wash. 530; 33 
Wash. 35; 40 Wash. 246, 247, 249. 

Under this section, defendant is restricted 
to his remedy by appeal touching the legal- 
ity of any commitment issued on a final 
judgment of a court of competent jurisdic- 
tion; and the writ will only lie where the 
court has no jurisdiction in the premises: 
In re Rafferty, 1 Wash. 382; distinguished 
in In re Permstick, 3 Wash. 674. 

The provisions of this section precludes 
the supreme court, in habeas corpus proceed- 
ings, from questioning the judgment of a 
court of general jurisdiction fair upon its 
face: In re Lybarger, 2 Wash. 131; such 
statute does not transgress the constitu- 
tional provision securing the right to the 
writ: Id. 

The fact that a party can appeal from a 
judgment against him in a criminal action 
does not estop him from maintaining an 
‘application for the writ where the court 
rendering the judgment had no jurisdiction 
over the subject matter: In re Permstick, 


§ 1076. 


3 Wash. 672; In re Rafferty, 1 Wash. 352; 
In re Lybarger, 2 Wash. 131. 

The trial of a case by a court of compe- 
tent jurisdiction is not reviewable on this 
writ: Ex parte Williams, 1 W. T. 240. 
The remedy is by appeal: In re Rafferty, 
1 Wash. 388. 

A prisoner is entitled to his discharge 
upon proceedings in habeas corpus, when it 
appears that he was imprisoned under a reg- 
ularly certified judgment and commitment 
for the term of one year, which had expired, 
although another judgment by the same 
court on the same day ordered his commit- 
ment for a term of five years, which was 
the proper penalty for the offense of which 
he had been convicted: Davis v. Catron, 22 
Wash. 183. 

Appeal and error: See 1 Remington's 
Digest, p. 1351, § 25; In re Foye, 21 Wash. 
250; In re Baker, 21 Wash. 259; In re 
Sylvester, 21 Wash. 263; State ex rel. Rob- 
erts v. Superior Court, 32 Wash. 143; St. 
Clair v. Williams, 23 Wash. 552; In re Gar- 
finkle, 37 Wash. 650. 


(5827.) Admission to Bail Instead of Discharge. 


No person shall be discharged from an order of commitment issued by 


any judicial or peace officer for want of bail, or in cases not bailable on ac- 
count of any defect in the charge or process, or for alleged want of probable 
cause; but in all cases the court or judge shall summon the prosecuting wit- 
nesses, investigate the criminal charge, and discharge, admit to bail, or re- 
commit the prisoner, as may be just and legal, and recognize witnesses 
when proper. [L. ’54, p. 213, $ 446; Cd. ’81, $ 678; 2 H. C., $ 723.] 

Cited in 1 Wash. 384; 43 Wash. 20. inconvenience and expense: In re Rafferty, 


The provisions of this section apply to the 1 Wash. 382, 384, 
supreme court regardless of its consequential 


§ 1077. (5828.) Writ for Purpose of Bail. 

The writ may be had for the purpose of admitting a prisoner to bail in 
civil and criminal actions. When any person has an interest in the deten- 
tion, [and] the prisoner shall not be discharged until the person having 
such interest is notified. [L. '54, p. 214, $ 447; Cd. ’81, $ 679; 2 H. C, 
§ 724.] 

The word “and” in brackets was interpolated in the Code of 1881. 
See § 775 et seq., bail bond. 

See infra, § 1951, bail in examination before magistrates, 

See infra, § 1957, recognizance, conditions of. 

See infra, § 2078, right of accused to give bail. 


Cited in 37 Wash. 260. corpus proceedings, and the order granting 

There is no authority to admit to bail a a supersedeas and admitting to bail will be 
person held on an extradition warrant, pend- vacated by the supreme court on motion: 
ing an appeal from a judgment in habeas In re Foye, 21 Wash. 250, 
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§ 1078. (5829.) Compelling Attendance of Witnesses. 

The court or judge shall have power to require and compel the at- 
tendance of witnesses, and to do all other acts necessary to determine the 
ease. [L. ’54, p. 214, $ 448; Cd. ’81, $ 680; 2 H. C., $ 725.] 


§ 1079. (5830.) Officer not Liable, When. 

No sheriff or other officer shall be liable to a civil action for obeying any 
writ of habeas corpus, or order of discharge made thereon. [L. ’54, p. 214, 
$ 449; Cd. ’81, $ 681; 2 H. C., $ 726.] 


$ 1080. (5831.) Warrant to Prevent Removal. 

Whenever it shall appear by affidavit that anyone is illegally held in cus- 
tody or restraint, and that there is good reason to believe that such person 
will be carried out of the jurisdiction of the court or judge before whom the 
application is made, or will suffer some irreparable injury before compliance 
with the writ can be enforced, such court or judge may cause a warrant to be 
issued reciting the facts, and directed to the sheriff or any constable of the 
county, commanding him to take the person thus held in custody or restraint, 
and forthwith bring him before the court or judge, to be dealt with accord- 
ing to the law. [L. ’54, p. 214, $ 450; Cd. *81, $ 682; 2 H. C., $ 727.] 


§ 1081. (5832.) What Warrant may Include. 

The court or judge may also, if the same be deemed necessary, insert in 
the warrant a command for the apprehension of the person charged with 
causing the illegal restraint. [L. ’54, p. 214, $ 451; Cd. ’81, $ 683; 2 H. C., 
$ 728.] 


$ 1082. (5833.) Warrant, How Executed. 

The officer shall execute the writ by bringing the person therein named 
before the court or judge, and the like return of proceedings shall be re- 
quired and had as in case of writs of habeas corpus, [L. ’54, p. 214, $ 452; 
Cd. ’81, $ 684; 2 H. C., $ 729.] 


§ 1083. (5834.) Temporary Orders. 

The court or Judge may make any temporary orders in the cause or 
disposition of the party during the progress of the proceedings that justice 
may require. The custody of any party restrained may be changed from one 
person to another, by order of the court or judge. [L. ’54, p. 214, $ 453; 
Cd. ’81, $ 685; 2 H. C., $ 730.] 


$ 1084. .(5835.) Writ Issued on Sunday, When. 

Any writ or process authorized by this chapter may be issued and served, 
in cases of emergency, on Sunday. [L. ’54, p. 214, $ 454; Cd. '81, $ 686; 2 
H. C., $ 731.] 


See Const., Art. IV, $ 6. 
See supra, $ 61, legal holidays, 


$ 1085. (5836.) Writs—Issuance, Service and Return—Amendments. 
All writs and other process authorized by this chapter shall be issued by 

the clerk of the court, and sealed with the seal of such court, and shall be 

served and returned forthwith, unless the court or judge shall specify a 


665 


§ 1086 SPECIAL PROCEEDINGS, [Trrie VIL 


particular time for such return. And no writ or other process shall be dis- 
regarded for any defect therein, if enough is shown to notify the officer or 
person of the purport of the process. Amendments may be allowed and 
temporary commitments, when necessary. [L. ’54, p: 214, $ 455; Cd. ’81, 
$ 687; 2 H. C., $ 732.] 

Cited in 1 Wash. 385, 


CHAPTER V. 
ASSIGNMENTS FOR THE BENEFIT OF CREDITORS, 


§ 1086. (5841.) Must be General—Effect of. 

No general assignment of property by an insolvent, or in contemplation 
of insolvency, for the benefit of creditors, shall be valid unless it be made 
for the benefit of all his creditors in proportion to the amount of their re- 
spective claims; and after the payment of the costs and disbursements 
thereof, including the attorney fees allowed by law in case of judgment, out 
of the estate of the insolvent, such claim or claims shall be deemed as pre- 
sented, and shall share pro rata with other claims as hereinafter provided. 


[C£. L. ’90, p. 83, § 1; 1 H. C., $ 2741; L. ’93, p. 247, $ 1.] 


See notes to § 741, receivers in case of. 


See notes to § 1104, leave to foreclose mortgage covered by assignment, 


See notes to $ 1104, priority, delivery, etc. 


For former provisions see $5 2014-2051, Code of 1881. 


Cited in 4 Wash. 259, 784; 5 Wash. 340, 
345; 5 Wash. 668, 669, 670, 672; 6 Wash. 
42; 9 Wash. 64, 455; 24 Wash. 97; 44 
Wash. 46, 516. 

Requisites and validity of assignment: 
See 1 Remington’s Digest, pp. 286-288, $$ 1- 
11; Degginger v. Seattle Brewing € Malt- 
ing Co., 41 Wash. 385; Smith v. Cullen, 
18 Wash. 398; Bloomingdale v. Weil, 29 
Wash. 611. 

The assignment law of 1881 was repealed 
in all its provisions by the act covered by 
this chapter: Mansfield v. First Nat. Bank, 
5 Wash. 665. 

The state insolvency act is not suspended 
or superseded by the federal bankruptcy 
law when no bankruptcy proceedings are 
instituted: Jensen-King-Byrd Co. v. Will- 
iams, 35 Wash. 161. 

WHO MAY HAVE BENEFIT OF.—This 
statute governing assignments for benefit 
of creditors has no application to insolvent 
corporations: McKay v. Elwood, 12 Wash. 
579, 582; following Nyman v. Berry, 3 
Wash. 734. Compare Schloss & Co. v. Wal- 
lace, 14 Wash. 249. But an insolvent cor- 
poration may make a common-law deed of 
assignment of all of its property to a trus- 
tee for the benefit of all of its creditors un- 
less restrained by statute or by charter: 
Nyman v. Berry, 3 Wash. 734: cited in Me- 
Kay v. Elwood, 12 Wash. 583. 

Foreign assignments and extraterritorial 
effect of assignments: See 1 Remington’s 
Digest, p. 289, § 16; Bloomingdale v. Weil, 
29 Wash. 611; Happy v. Prickett, 24 Wash. 
290, 

An assignment in Minnesota for the benefit 
of creditors of all debtor’s property is a 
voluntary assignment and will pass title to 
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property in this state: Whitman v. Mast, 
11 Wash. 318; and a receiver subsequently 
appointed in the insolvency proceedings suc- 
ceeds to all the rights and title of the orig- 
inal assignee and may maintain action in 
this state for debts due him as trustee of 
the insolvent estate: Id. 

A husband may make a valid assignment, 
which operates to transfer community real 
and personal property, although the wife 
fails to join therein: Thygesen v. Neu- 
felder, 9 Wash. 455. 

Administration of assigned estate: See 
1 Remington’s Digest, pp. 289, 291, §§ 17- 
27; Boston Nat. Bank, v. Hammond, 21 
Wash. 158; Thompson v. Sines, 18 Wash. 
359; Moore v. Terry, 17 Wash. 185; Bloom- 
ingdale v. Weil, 29 Wash. 611; Happy v. 
Prickett, 24 Wash. 690, 

Property in possession of an assignee is 
in custodia legis, and cannot be seized un- 
der a writ of attachment, although the as- 
signment may be alleged to be fraudulent: 
Hamilton Brown Shoe Co. v. Adams, 5 
Wash. 333. 

Where goods in the hands of an assignee 
for the benefit of creditors have been at- 
tached by a creditor of the assignor, the 
proper practice is for the assignee to bring 
his proceeding for possession in the matter 
of assignment, instead of intervening in the 
attachment suit: Sabin v. Adams, 5 Wash. 
768. 

Where a debtor in failing circumstances, 
contemplating assignment, makes a chattel 
mortgage in fraud of his creditors, and sub- 
sequently makes an assignment for their 
benefit, his assignee is entitled to and 
may recover possession of the goods thus 
fraudulently transferred: Mansfield v. First 


Char. V] 


Nat. Bank, 5 Wash. 665; Mansfield v. First 
Nat. Bank, 6 Wash. 603; Sabin v. Adams, 
5 Wash. 769. 

Tf an insolvent debtor makes a general 
assignment, the assignee cannot maintain an 
action against an attaching creditor and 
sheriff for injuries resulting from alleged 
malicious levy of attachment prior to as- 
signment: Slauson v. Schwabacher, 4 Wash. 
783. 

When an assignment for the benefit of 
creditors has been made, a creditor cannot, 
during the pendency of the insolvent pro- 
ceedings, maintain another form of action 
against the assignor: Cosh-Murray Co. v. 
Bothell, 10 Wash. 314. 

Nor can a mechanic's lien be enforced 
against property in the hands of an as- 
signee for benefit of creditors; the claim 
must be presented in the insolvency pro- 
ceedings: Quinby v. Slipper, 7 Wash. 475. 


EFFECT OF ASSIGNMENT: See 1 
Remington’s Digest, p. 288, §§ 12-15; Jen- 
sen-King-Byrd Co. v. Williams, 35 Wash. 
161; Thompson v. Sines, 18 Wash. 359; 
Bloomingdale v. Weil, 29 Wash. 611. The 
assigned estate is in the possession of the 
court for pro rata distribution, and no one 
ean interfere with it except at his peril: 
Sabin v. Adams, 5 Wash. 768. 

The discharge in insolvency proceedings 
from the lien of a judgment by the same 
court which rendered it is without effect on 
a judgment creditor, when the court had no 
jurisdiction over him in the insolvency pro- 
ceedings: Weber v. Yancy, 7 Wash. 84. 

A party appearing and accepting a divi- 
dend cannot impeach the discharge of the 
debtors years thereafter, when no objection 
was made at the time: Boston Nat. Bank 
v. Hammond, 21 Wash. 158. 

If proceedings in insolvency were begun 
under the provisions of the Code of 1881, 
and a receiver appointed to take charge of 
the estate, the repeal by act of March 6, 
1890, while the proceedings were pending, 
will not affect the title of an assignee ap- 
pointed subsequent to the repeal: Ewing v. 
Van Wagoner, 6 Wash. 39. 

The lien of an attachment is not dis- 
charged under the amendment of March 10, 
1893, by the subsequent filing of an assign- 
ment: Bierer v. Blurock, 9 Wash. 63; cited 
in State v. Superior Court, 14 Wash. 329. 

The assignee of an insolvent debtor is not 
entitled to the possession of his assignor’s 
property, which was in the possession of the 
sheriff by virtue of a valid attachment lev- 
ied prior to the assignment: State v. Su- 
perior Court, 14 Wash. 324, 


$ 1087. (5842.) Assent Presumed. 
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PREFERENCES: See 1 Remington’s Di- 
gest, p. 287, §§ 9-11. If a chattel mortgage 
and an assignment for the benefit of cred- 
itors are assailed as one transaction and are 
construed together to prevent an equal dis- 
tribution among creditors, they must stand 
or fall together: Benham v. Ham, 5 Wash. 
128, 132. 


A debtor in failing circumstances may 
dispose of his entire property to pay or se- 
cure bona fide debts to a portion of his 
creditors and leave other creditors unsatis- 
fied: Turner v. Iowa Nat. Bank, 2 Wash. 
192; Samuel v. Kittenger, 6 Wash. 261; 
Furth v. Snell, 6 Wash. 542, 546; Ephriam 
v. Kelleher, 4 Wash. 243; Benham v. Ham, 
5 Wash. 128, 34 Am. St. Rep. 851; First 
Nat. Bank v. Carter, 6 Wash. 494, 496; and 
the fact of such distribution does not work 
an assignment for the benefit of creditors: 
Furth v. Snell, 6 Wash. 542; Puget Sound 
Nat Bank v. Levy, 10 Wash. 499; Vietor 
v. Glover, 17 Wash. 37. 


While an assignment transfers all of the 
property of an insolvent debtor to the juris- 
diction of the court, it passes such property 
subject to all valid liens existing against 
it: Gilbert Hunt Mfg. Co. v. Wheeler, 15 
Wash. 594; following Bierer v. Blurock, 9 
Wash. 63. 


If an insolvent debtor confesses judgment 
to certain creditors, who have knowledge 
of his condition, at the time contemplating 
an assignment, and follows the confession 
with an assignment, the judgment liens are 
voidable and the assignee, or the court’s 
receiver may take possession of all the prop- 
erty for the benefit of all the creditors: 
Hyman v. Barmon, 6 Wash. 516; but where 
the preferred creditor has no knowledge of 
an intended assignment by his debtor his 
preference will be held valid, although the 
debtor may make an assignment of the re- 
mainder of his property within three days 
thereafter: Benham v. Ham, 5 Wash. 128, 


Although by the law of this state an as- 
signment for the benefit of creditors would 
Operate to dissolve a prior attachment, yet, 
in case of the levy of attachment in a for- 
eign state upon the property of a citizen of 
this state, the levy, if valid where made, 
would not be affected by the subsequent as- 
signment of the debtor here: Neufelder v. 
No. British etc. Ins. Co., 10 Wash. 393; cit- 
ing Id., 6 Wash. 336. 


After the institution of insolvency pro- 
ceedings, all questions relating to fraud of 
debtor should be tried therein: Traders’ 
Bank v. Van Wagenen, 2 Wash, 172. 


In case of an assignment for the benefit of all the creditors of the as- 


signor, the assent of the creditors shall be presumed. 


1 H. C., $ 2742.] 
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§ 1088. (5843.) How Made, Procedure Thereafter. 

The debtor shall annex to such assignment an inventory, under oath, of 
all his estate, real and personal, according to the best of his knowledge, and 
also a list of his creditors, with their postoffice address[es], and a list of the 
amount of their respective demands, but such inventory shall not be conclu- 
sive as to the amount of the debtor’s estate. Every assignment shall be in 
writing, and duly acknowledged, in the same manner as conveyances of real 
estate, and recorded in the record of deeds of the county where the person 
making the same resides, or where the business in respect to which the same 
is made has been carried on. Upon the application of two or more creditors 
of said debtor therefor, by petition to the judge of the superior court of 
the county in which such assignment is or should be recorded, at any time 
within thirty days from the making or recording of such assignment, it shali 
be the duty of said superior judge to direct the clerk of said superior court. 
to order a meeting of the creditors of said debtor to choose an assignee of tke 
estate of said debtor in lieu of the assignee named by the debtor in his as- 
signment; and thereupon the clerk of said court shall forthwith give no- 
tice to all the creditors of said debtor to meet at his office at a time stated, 
not to exceed fifteen days from the date of such notice, to select one or more 
assignees in the place of the assignee named by the debtor in his assignment. 
Such creditors may appear in person or by proxy, and a majority in number 
and value of said creditors attending such meeting shall select one or more 
assignees; and in the event that no one shall receive a majority vote of said 
creditors, who represent at least one-half in amount of all claims represented 
at such meeting, then, and in that event, said clerk shall certify that fact to 
the judge of the superior court aforesaid, and thereupon said superior judge 
shall select and appoint an assignee. When such assignee shall have been 
selected by such creditors, or appointed by the superior judge, as herein 
provided, then the assignee named in the debtor’s assignment shall forthwith 
make to the assignee elected by the creditors, or appointed by the superior 
judge, an assignment and conveyance of all the estate, real and personal, 
that has been assigned or conveyed to him by said debtor; and such assignee 
so elected by the creditors or appointed by the superior judge, upon giving 
the bond required of an assignee by this chapter, shall possess all the powers 
and be subject to all the duties imposed by this chapter, as fully, to all in- 
tents and purposes, as though named in the debtor’s assignment. From the 
time of the pending of an application to elect an assignee by the creditors, 
and until the time shall be terminated by an election or appointment as 
herein provided, no property of the debtor, except perishable property, shall 
be sold or disposed of by any assignee; but the same shall be safely and 
securely kept until the election or appointment of an assignee, as herein pro- 
vided. No creditor shall be entitled to vote at any such meeting called for 
the purpose of electing an assignee, until he shall have presented to the 
clerk of the superior court, who shall preside at such meeting, a verified 
statement of his claim against the debtor. [L. ’90, p. 83, $ 3; 1H. C., 
$ 2743. ] 

See notes to § 1086, supra. 


Where an assignment for the benefit of to be a creditor, asking the appointment of 
creditors has been made and the assignee an assignee to administer the insolvent’s 
has failed to comply with the law, a peti- estate, cannot be dismissed upon the mere 
tion to the court by one alleging himself aflidavit of the insolvent that such petitioner 
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is not a creditor: 
614. 

Where an assignment for the benefit of 
creditors has been made by a corporation, 
the court in which the insolvency proceed- 
ings are pending has authority to make an 
order requiring payment of unpaid stock 
subscriptions; McKay v. Elwood, 12 Wash. 
579. 

A person not a party to insolvency pro- 
ceedings has no right to appear in the ac- 
tion by petition and ask to have a judg- 
ment which had been rendered therein set 


In re Heuse, 13 Wash. 
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diction either of the subject matter or of 
the person of the defendant: State v. Lang- 
horn, 12 Wash. 588. 

In such case the proceedings of the court 
being without jurisdiction, prohibition will 
lie to prevent the court enforcing its orders 
therein: Id. 

An unexpired municipal license to sell 
liquor is assignable and a to receiver: 
See Degginger v. Seattle Brewing and Malt- 
ing Co., 41 Wash. 385. 

Irregularities, void provisions, or lack of 
acknowledgment do not invalidate an as- 


aside, and the filing of a petition under such signment: Smith v. Cullen, 18 Wash. 398. 


circumstances will not give the court juris- 


$ 1089. (5844.) Inventory and Valuation—Bond. 

The assignee shall also forthwith file with the clerk of the superior court 
of the county where such assignment will be recorded a true and full inven- 
tory and valuation of said estate, under oath, as far as the same has come to 
his knowledge, and shall then and there enter into bonds to the state of 
Washington, for the use of the creditors, in double the amount of the inven- 
tory and valuation, with two or more sufficient sureties, to be approved by 
said clerk, for the faithful performance of said trust; and the assignee may 
thereupon proceed to perform any duties necessary to carry into effect the 
intention of said assignment. [L. ’90, p. 85, $ 4; 1 H. C., $ 2744.] 


$ 1090. (5845.) Notice of Assignment. 
The assignee shall forthwith give notice of such assignment, by publica- 
tion in some newspaper in the county, if any, and if none, then in the nearest 
county thereto, which publication shall be continued at least six weeks; and 
shall forthwith send a notice by mail to each creditor of whom he shall be 
informed, directed to their usual place of residence, and notifying the credi- 
tors to present their claims, under oath, to him within three months there- 
after. [L. ’90, p. 85, § 5; 1H. C., § 2745.] 
Cited in 10 Wash. 315, Bothell, 10 Wash. 314; Boston Nat. Bank 
Jurisdiction is acquired by the assignment v. Hammond, 21 Wash. 158, 

and statutory notice: Cosh-Murray Co. v. 

$ 1091. (5846.) List of Creditors. 

At the expiration of three months from the time of first publishing no- 
tice, the assignee shall report and file with the clerk of the court a true and 
full list, under oath, of all such creditors of the assignor as shall have claims 
to be such, with a statement of their claims, and also an affidavit of publica- 
tion of notice, and a list of the creditors, with their places of residence, to 
whom notice has been sent by mail, and the date of mailing, duly verified. 
[L. *90, p. 85, $ 6; 1 H. C., $ 2746.] 


§ 1092. (5847.) Exceptions to Claims. 

Any person interested may appear within three months after filine such 
report, and file with said clerk any exceptions to the claim or demand of any 
creditor, and the clerk shall forthwith cause notice thereof to be given to the 
creditor, which shall be served [and returned] as in case of summons; and 
the court shall proceed to hear the proof and allegation of the parties in the 
premises, and shall render such judgment thercin as shall be just, and may 
allow a trial by jury thereon. [L. ’90, p. 85, $ 7; 1 H. C., $ 2747.] 


Section altered to conform to present organization of courta, 
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Cited in 5 Wash. 338; 10 Wash. 315. 

Under the Insolvency Law of 1890, when 
an assignment for the benefit of creditors 
has been made by a debtor, a creditor can- 
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not, during the pendency of the insolvency 
proceeding, maintain another form of ac- 
tion against the assigning debtor: Cosh- 
Murray Co. v. Bothell, 10 Wash. 314. 


§ 1093. (5848.) Dividends, Accounts, Compensation. 

If no exception be made to the claim of any creditor, or if the same has 
been adjudicated, the court shall order the assignee to make from time to time 
fair and equal dividends among the creditors of the assets in his hands, in 
proportion to their claims, and as soon as may be to render a final account of 
said trust to said court, which may allow such commissions to said assignee in 
the final settlement as may be considered right and just, not exceeding, how- 
ever, the fees and compensation allowed by law to administrators and execu- 


tors. 


[Cf. L. *90, p. 86; § 8; 1 H. C., $ 2748; L. '93, p. 39, $ 1.] 


See infra, $ 1549, compensation allowed executors and administrators. 


Cited in 5 Wash. 338, 348, 


Rights and remedies of creditors: See 1 
Remington's Digest, pp. 291, 292, §§ 28-33; 
Thompson v. Sines, 18 Wash. 359; Gilbert 
Hunt Mfg. Co. v. Wheeler, 15 Wash. 594; 
Boston Nat. Bank v. Hammond, 21 Wash. 
158; Oleson v. Bank of Tacoma, 15 Wash. 
148; Rochford v. Doty, 37 Wash. 232. 


The filing by a creditor of his claim with 
the assignee does not waive his right under 
a prior attachment levied in a foreign state; 
but he becomes thereby a party to the in- 
solvency proceedings and will be bound 
thereby: Neufelder v. North B. etc. Ins. 
Co., 10 Wash. 393; but the amount received 
by means of the attachment ought to be 
deducted from the claim as filed with the 
assignee, and the balance treated as the 
true amount of the indebtedness: Id. 

If an assignment has been made for the 
benefit of creditors, a secured creditor is 
entitled to share pro rata only on the bal- 
ance of his claim remaining after exhaust- 
ing and applying the proceeds of his se- 


§ 1094. 


curity to the diminution of his claim: In 
re Frasch, 5 Wash. 345. 

Where a creditor accepts a dividend under 
an assignment for the benefit of creditors, 
he will not afterward be allowed to impea:h 
the assignment in order to render the gs- 
sets covered thereby liable to execution for 
his debt: Cerf, Schloss & Co. v. Wallace, 14 
Wash, 249. 

A creditor of an insolvent does not lose 
his right to a distributive share in the as- 
sets in the hands of an assignee by attach- 
ing a portion of the property which passed 
to the assignee, under a bona fide belief 
that it was property of a firm of which the 
insolvent was a member, where such belief 
had sufficient foundation to induce the lower 
court to decide in accordance therewith, 
although its judgment was reversed: An- 
derson v. Risdon-Cahn Co., 13 Wash. 494. 

An assignee of an insolvent estate cannot, 
for the purpose of distribution, be required 
to treat as cash assets an uncollected judg- 
ment against a creditor of the insolvent, or 
against any other person: Id, 


(5849.) Assignee Subject to Control of Court, 


The assignee shall at all times be subject to the order of the court or 


judge and the said court or judge may, by citation and attachment, compel 
the assignee, from time to time, to file reports of his proceedings, and of the 
situation and condition of the trust, and to proceed in the faithful execu- 
tion of the duties required by this chapter. [L. ’90, p. 86, $ 9; 1 H. C. 
$ 2749.] 

Cited in 5 Wash. 339, 


§ 1095. (5850.) Not Void, When—Citation to Debtor. 

No assignment shall be declared fraudulent or void for want of any list 
or inventory as provided in this chapter. The court or judge may, upon ap- 
plication of the assignee, or any creditor, compel the appearance in person of 
the debtor before such court or judge forthwith, to answer under oath such 
matters as may then and there be inquired of him; and such debtor may then 
and there be fully examined under oath as to the amount and situation of his 
estate, and the names of the creditors, and amounts due to each, with their 
places of residence, and the court may compel the delivery to the assignee 
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of any property or estate embraced in the assignment. 
1 H. C., $ 2750.] 
See note to § 1092. 


Cited in 5 Wash. 671; 39 Wash. 341. 

An assignment is not vitiated by a provi- 
sion which authorizes sales on eredit: Smith 
v. Cullen, 18 Wash. 398. 


§ 1096. (5851.) Additional Inventory. 

The assignee shall, from time to time, file with the clerk of the court an 
inventory and valuation of any additional property which may come into his 
hands, under such assignment, after the filing of the first inventory, and the 
elerk may thereupon require him to give additional security. [L. ’90, p. 86, 
$ 11; 1H. C., $ 2751.] 

Cited in 5 Wash. 341, 


§ 1097. (5852.) Claims not Due, Limitation. 

Any creditor may claim debts to become due, as well as debts due, but on 
debts not due, a reasonable abatement shall be made when the same are not 
drawing interest; and all creditors who shall not exhibit their claims within 
the term of three months from the publication of notice as aforesaid, shall 
not participate in the dividends until after payment in full of all claims pre- 
sented within said term and allowed by the court. [L. *90, p. 86, š 12; 1 H. 
C., $ 2752. ] 


§ 1098. (5853.) Authority of Assignee—Sales. 

Any assignee as aforesaid shall have as full power and authority to dis- 
pose of all estate, real and personal, assigned, as the debtor had at the time 
of the assignment, and to sue for and recover, in the name of such assignee, 
everything belonging or appertaining to said estate, and generally to do 
whatever the debtor might have done in the premises; but no sale of real 
estate belonging to said trust shall be made without notice published, as in 
ease of sale of real estate on execution, unless the court shall order and di- 
rect otherwise. [L. *90, p. 87, $ 13; 1 H. C., $ 2753.] 


See notes to § 1093, supra. 


Estoppel to attack assignment: See Bos- 
ton Nat. Bank v. Hammond, 21 Wash. 158. 


š Sue in 4 Wash. 786; 5 Wash. 670, 672, 
73. 

From the time of the assignment by an 
insolvent corporation the obligation of each 
stockholder on unpaid subscriptions suffi- 
cient to satisfy the indebtedness of the 
corporation is a debt presently due and may 
be enforced by the assignee: McKay v. El- 
wood, 12 Wash, 579, 585. 

The purchaser of land at an assignee’s 
sale is entitled to a perfect title, and can- 
not be compelled to take land which he has 


§ 1099. 


bid for, when he would thereby be put to 
expense to clear the title: In re Box’s As- 
signment, 11 Wash. 90. 

Where the assignee of an insolvent es- 
tate, after making sale of land belonging 
thereto, reports to the court that he returns 
the property unsold for the reason that the 
purchaser will not consummate the sale, and 
asks permission to dispose of the same at 
private sale, he is estopped, after the lapse 
of eight months from enforcing payment 
from the purchaser: Id. 


(5854.) Proceedings upon Death or Failure of Assignee to Act. 


In case any assignee shall die before closing of his trust, or in case any 


assignee shall fail or neglect, for the period of thirty days after the making 
of any assignment, to file an inventory and valuation and give bonds as re- 
quired by this chapter, the superior court or judge thereof of the county 
where such assignment may be recorded, on the application of any person 
interested, shall appoint some person to execute the trust embraced in such 
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assignment; and such person, on giving the bond with sureties, as required 
of the assignee, shall possess all the power conferred on such assignee, and 
shall be subject to all the duties hereby imposed as fully as though named in 
the assigument; and in case any surety shall be discovered insufficient, or, on 
complaint before the court or judge, it should be made to appear that any 
assignee is guilty of wasting or misapplying the trust estate, said court or 
judge may direct and require additional security, and may remove such as- 
signee, and may appoint others instead; and such person so appointed, on 
giving bond, shall have full power to execute such duties, and to demand 
and sue for all estate in the hands of the person removed, and to demand and 
recover the amount and value of all moneys and property or estate so wasted 
and misapplied which he may neglect or refuse to make satisfaction for 
from such person and his sureties. [L. ’90, p. 87, $ 14; 1H. C., $ 2754.] 
Cited in 13 Wash. 614, 


§ 1100. (5855.) Discharge of Assignor, When. 

Whenever it shall appear to the satisfaction of the court or judge thereof 
when the assignment is pending upon the final reports of the assignee chosen 
by the creditors or otherwise that the assignor has been guilty of no fraud in 
making an assignment or concealment or diversion of the property or any 
part thereof, in order to keep the same beyond the reach of creditors, and has 
acted justly and fairly in all respects; that the estate has been made to realize 
the fullest amount possible and that the expenses of the assignment have 
been paid. The judge of the court having jurisdiction of the matter shall, 
upon the allowance of the final account of the assignee, make an order dis- 
charging the assignor or assignors as the case may be from any further lia- 
bility on account of any indebtedness existing prior to the making of such 
assignment, and thereafter such assignor shall be freed from any liability 
on account of any unsatisfied portion of the indebtedness existing prior to 
the making of the assignment. [Cf. L. ’90, p. 88, $ 15; 1 H. C., $ 2755; L. 
"95, p. 378, $ 1.] 


Cited in 5 Wash. 340; 24 Wash. 97; 35 
Wash. 166. 

Discharge: See 1 Remington's Digest, p. 
292, 8 35; Weber v. Yancey, 7 Wash. 84; 
Boston Nat. Bank, v. Hammond, 21 Wash. 
158, 

When a judgment debtor failed to apply 
to court to limit plaintiff's recovery in fore- 
closure proceedings to the property mort- 
gaged, the discharge in insolveney will not 
prevent a deficiency judgment for balance 
due after sale of the mortgaged property: 
Leisure v. Kneeland, 2 Wash. 537. 

After institution of insolvency proceed- 
ings all questions relating to the fraud of 
the debtor should be tried therein, and if 
the debtor is convicted of fraud he cannot 


§ 1101. 


obtain his discharge, nor the return of his 
estate, as that has become vested in the 
assignee for the benefit of his creditors: 
Traders’ Bank v. Van Wagenen, 2 Wash. 
112, i 

An assignment for the benefit of credi- 
tors, not objected to, discharges the debtor, 
and may be set up to defeat supplemental 
proceedings upon a judgment obtained by 
a creditor pending the insolveney proceed- 
ings: Jensen-King-Byrd Co. v. Williams, 35 
Wash. 161. 

Accounting, settlement, ete.: See 1 Rem- 
ington’s Digest, p. 293, 8% 36-38; Thomp- 
son v. Sines, 18 Wash. 359; Slater v. Ste- 
vens County Bank, 12 Wash, 488; Roch- 
ford v. Doty, 37 Wash. 232. 


(5856.) Sheriff not to be Receiver or Assignee. 


It shall be unlawful for the judge of any court of record or the creditors 
of an insolvent debtor to appoint the sheriff of the county receiver or as- 


signee in any case of insolvency or assignment. 


See § 1173, logger’s lien, 
Cited in 7 Wash. 77, 
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Cuar. V] ASSIGNMENTS FOR THE BENEFIT OF CREDITORS. $$ 1102, 1103 


§ 1102. (5857.) Right of Exemption. 

Hereafter any person making a general assignment for the benefit of 
creditors, under any statute of this state, shall have the right to claim, and 
have set aside to him, as exempt from the operation of such assignment, all 
real and personal property which is, at the time of such assignment, exempt 
from levy by execution or attachment, under the laws of this state. [L. ’97, 
p. 6, § 1.] 

See supra, $ 528 et seq., exemptions, 
Cited in 45 Wash. 618. 


$ 1103. (5858.) How Claimed—Objections. 

Such assignor shall, if he desires to claim the benefit of the last preceding 
section, state in such assignment, or in the inventory annexed thereto, what 
property he claims as exempt, giving a description thereof sufficient for iden- 
tification. Any creditor of such assignor who believes any of the property 
so claimed as exempt is not so in fact shall have the right to make objection 
to such exemption claim at any time prior to the expiration of the time for 
presentment of claims against such assignor to his assignee. Such objection 
shall be made by delivering to the assignor and the assignee, and filing with 
the clerk of the court having jurisdiction of the assignment, a notice in writ- 
ing, clearly pointing out the part or parts of such exemption claim objected 
to, and the ground of such objection. When the time above provided for 
the service and filing of objections has expired, the assignor, upon applica- 
tion to said court, shall have a right to the summary hearing of the said 
objections, and at such hearing the court shall determine and adjudge to 
the assignor his lawful exemptions. If any part of the exemptions claimed 
by the assignor shall be denied, the court shall direct the assignee to pay, 
out of the funds in his hands, the costs of the hearing, if any, as a part of 
the expenses of the assignment proceedings. The court may, at its discre- 
tion, if it find any claim made for exemption to be fraudulent and made in 
bad faith, deny such exemption. If no objection to the said exemption 
claim is served and filed prior to the expiration of the time for presentment 
of claims to the assignee, the assignor shall be entitled as of course to an 
order setting aside to him the exemptions claimed by him as aforesaid, and 
it shall be the duty of the assignee forthwith to deliver the same to him. 
[L. *97, p. 6, $ 2.] 

Rem. Wash. Code, Vol. I.—<48 
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TITLE VIII. 
LIENS AND THEIR ENFORCEMENT. 


CHAPTER I—THE FORECLOSURE OF CHATTEL MORTGAGES. 


Chattel mortgage—How foreclosed. 1112. Mortgagee may take possession, when 
Notice, contents of. —Sale. 
Service of notice, how made. 1113. Foreclosure of chattel mortgages—Ap- 
Publication—Sale, how conducted. plication of chapter two. 
Purchaser's title. 1114. Remedies of mortgagee—Decree—Sale 
Officer’s bill of sale, effect of. —Deficiency. 
Foreclosure contested—Injunction. 1115. Sale of mortgagor’s interest under 
Action before maturity of debt, when. process—Notice. 
CHAPTER II.—FORECLOSURE OF MORTGAGES ON REAL ESTATE. 
Foreclosure—Venue. 1123. Levy upon and sale of other property. 
Remedy confined to mortgaged prop- 1124, Publication of notice, 

erty, when. , 125. Concurrent actions not maintainable. 
Judgment—Order of sale—Satisfac- 

tion of. 126. Installments not due— Proceedings. 
Judgment for deficieney, when. 1127. Sale in parcels—Order. 
Judgments for deficiency, form of. 1128. Sale of whole—Application of pro- 
Execution to enforce decree. ceeds. 

CHAPTER IIL—LIENS OF MECHANICS AND MATERIALMEN. 

Who may have lien, 1139. Extent of contractor’s liability— 
Land, subject to. Rights of owner. 
Improvements at request of owner. is FEBTLES, 


1141. Rank of liens—Attorney’s fees. 


Priority over subsequent encum- 4449 Personal action. 

Branees. 1143. Lien not discharged by taking note, 
Prerequisites—Duplicate statements to when. 

be furnished. 1144. Material exempt from attachment, 
Requisites of claim, form, time of etc., when. 

filing. 1145. Community interest, how subjected. 
Recording claim. 1146. When land not subject to lien—Power 
Assignment of lien. of court. 
Segregation of claims. 1147. Liberal construction. 
Limitations of actions. 1148, Existing rights preserved. 

CHAPTER IV.—LIENS OF EMPLOYEES. 

Laborer’s lien on property, franchises, 1152. Foreclosure of lien. 


etc. 1153. How claims are to be paid by re- 
Notice of lien. ceiver or assignee, 
Service of notice. 


CHAPTER V.—LIENS ON CHATTELS. 


Lien on chattels for labor and ma- 1156. Ownership. 
terial. 1157. Enforcement of lien, 
Notice of lien on chattel, 1158. Filing of notice. 


CHAPTER VI.—SECURITY FOR LABOR, ETC., ON PUBLIC WORKS. 
Contractor’s bond—Filing. 1161. Conditions of bond—Action on, 


Liability for failure to take bond. 
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CHAPTER VIL—LIENS UPON LOGS AND OTHER TIMBER. 


1162. Who may have liens. 1173. Sheriff as receiver. 

1163. Lien on lumber—Lumber, defined. 1174. Answer of defendant—Hearing. 
1164. Lien for stumpage, 1175. Enforcement of lien against whole or 
1165. Preferred liens, part. 

1166. Limitation of filing lien for labor. 1176, Errors not to invalidate lien, when. 
1167. Limitation of filing lien for stumpage, 1177. Innocent third party, who is, 

1168. Filing of claim for labor, ete 1178, Joinder—Costs. 

1169. Filing of claim for stumpage, 1179. Judgment, enforcement of, 

1170. Recording claim. 1180. Sale as personalty. 

1171. Limitation of actions. 1181. Damages for eloigning or removing 
1172, Jurisdiction—Procedure, marks, etc.—Recoverable when, 


CHAPTER VIII.—LIENS ON STEAMERS, BOATS, ETC, 


1182. Vessels, etc., liable for liens, when, 1185. Priority. 
1183. Enforcement of liens. 1186. Suits in rem. 
1184. Liens for services of stevedores, 1187. Liens for towage and dunnage, 


CHAPTER IX.—LIENS ON FARM PRODUCTS. 
1188. Farm laborers’ and landlords’ liens, 1190, Claim to be verified and filed—How 


1189. Priority of liens. enforced. 
1190a. Provisions extended to farm laborers, 


CHAPTER X.—LIENS FOR STORAGE AND ADVANCED CHARGES. 


1191. When lien exists. 1194. Application of proceeds of sale, 
1192. When certain property may be sold 1195. Special contract not affected, 
for charges, 1196. Notices, how given, 


1193. When other property may be sold. 
CHAPTER XL—LIENS FOR KEEPING LIVESTOCK. 


1197. Creation of lien. tice. 
1198. Enforcement. 1200. No waiver by delivery—Action to en- 
1199. Possession to secure lien—Sale—No- force. 


CHAPTER XIL—LIENS OF INNKEEPERS AND THEIR LIABILITY. 
1201. Lien upon baggage, ete. 1203. Responsibility limited. 
1202. Sale to satisfy lien—Notice, 
CHAPTER XII.—PREFERENCE RIGHTS OF EMPLOYEES. 


1204, Priority of wages, etc., in insolvency. 1206. Notice and presentment of claims, 
1205. Preference on death of employer. 


CHAPTER XIV.—THE CONSTRUCTION OF STATUTES RELATING TO LIENS. 
1208. Construction of lien law. 1209. Extent of lien law, 


CHAPTER I. 
THE FORECLOSURE OF CHATTEL MORTGAGES, 


§ 1104. (5870.) Chattel Mortgage—How Foreclosed. 

Any mortgage of personal property, when the debt to secure which the 
mortgage was given is due, may be foreclosed by notice and sale as herein 
provided; or it may be foreclosed by action in the superior court having juris- 
diction in the county in which the property is situated. (Cf. L. ’75, p. 46, 
$ 18; L. ”79, p. 105, $ 6; Cd. ’81, $ 1991; 1 H. C., $ 1650.] 
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See supra, § 1086, and notes, assignment for benefit of creditors. 

See infra, $$ 1113, 1114, notes, procedure as in foreclosure of real estate mortgages. 

See infra, § 1115, sale of mortgagor’s interest under process. 

See infra, § 1116 et seq., foreclosure of real estate mortgage. 

See infra, § 3659 et seq., and notes, statutes relating to chattel mortgages; validity, ete. 


27 Wash. 2863 


Cited in 16 Wash. 109; 
50 Wash. 


33 Wash. 640; 48 Wash. 562; 
122. 


FORECLOSURE: See 1 Remington’s Di- 
gest, pp. 488-493, §§ 61-81. Pleading and 
evidence: See Id., p. 491, §§ 71, 72. A 
written instrument constituting both a note 
and mortgage may, at the holder’s option, 
be sued on a8 a promissory note or fore- 
closed as a mortgage: Frank v. Pickle, 2 
W. T. 55. 

The mortgagor is not a necessary party 
in foreclosure, when he has parted with all 
his interest in the property: Weir v. Rath- 
bun, 12 Wash. 84; Harrington v. Miller, 4 
Wash. 808. And a decree for the sale of 
mortgaged chattels is sufficient without the 
rendition of a personal money judgment, 
when mortgagor has parted with his inter- 
est and has not been made a party: Weir 
v. Rathbun, supra. 

A mortgagee of chattels who stands by 
at the execution sale of a third person of 
such chattels and makes no objection to the 
representations of sheriff to the purchaser, 
that the property will be applied in satisfac- 
tion of the mortgage, is not estopped from 
subsequently enforcing his lien, when the 
proceeds were not so applied: Hamilton v. 
Carter, 12 Wash. 510. 

In an action to foreclose a chattel mort- 
gage executed in the name of a partnership, 
to which one partner sets up the defense 
that the firm was a nontrading partnership, 
and the note and mortgage had been exe- 
cuted by one partner without the knowledge 
and consent of his copartner, and contrary 
to articles of copartnership, plaintiff can- 
not introduce proof to show that the prop- 
erty mortgaged belonged to the partner who 
executed the mortgage: Snively v. Mathe- 
son, 12 Wash. 88. 

One who, after having sold certain prop- 
erty, accepts a mortgage thereon is estopped 
in a foreclosure proceeding from setting up 
a claim of ownership thereof by virtue of a 
provision in the contract of sale that the 
title should remain in the seller until pay- 
ment, when there is no pretense that any 
of the parties to the foreelusure had notice 
of such condition: Hinchman v. Point De- 
fiance Rv. Co., 14 Wash, 349. 

The owner of abstract records who so far 
treats them as valuable property as to se- 
eure a loun by the execution of a chattel 
mortgage thereon is estopped from setting 
up as a defense to foreclosure proceedings 
that the reeords would be of no value in the 
hands of any but the compiler: Wash. Bank 
v. Fidelity ete. Co., 15 Wash. 487. 

In an action to foreclose a chattel mort- 
gage given without consideration and for 
the purpose of hindering and defrauding 
ereditors, the court is warranted in finding 
that the parties ure not in pari delicto, and 


that the mortgagor is entitled to a cancel- 
lation of the mortgage in consideration of 
the facts stated in the case: Melbye v. Mel- 
bye, 15 Wash. 648. 

The refusal of a mortgagee of chattels to 
accept a tender of the balance due, made 
before the bringing of action to foreclose, 
will destroy the lien of the mortgage : Hel- 
phrey v. Strobach, 13 Wash. 128. 


Where leave to foreclose a chattel mort- 
gage has been granted by the court, upon 
the petition of the mortgagee subsequent to 
an assignment for the benefit of creditors, 
made by the mortgagor, it is error for the 
court to dismiss same on the motion of the 
assignee on the ground of the pendency of 
said assignment: Gilbert Hunt Mfg. Co. v. 
Wheeler, 15 Wash. 594; affirmed in Penn. 
Mut. Life Ins, Co. v. Fife, 15 Wash. 605. 


Pending foreclosure, the court, upon a 
proper application showing threatened im- 
pairment of plaintiff’s security, may re- 
strain the destruction of the property by a 
temporary injunction: Schoonover v. Con- 
don, 12 Wash. 475. 


A mortgagee of chattels may intervene in 
& suit in which the mortgaged property has 
been attached in order to have the mort- 
gage lien declared prior to that of the at- 
tachment, and the property subjected to the 
payment of the mortgage debt: Langert v. 
Brown, 3 W. T. 102. 


The right to foreclose is not lost by the 
delay of a mortgagee in possession, if the 
statute of limitations has not run: Brock- 
way v. Abbott, 37 Wash. 263. 

Where a horse trainer entitled to a lien or 
services under $ 1197, infra, accepts a bill 
of sale of chattel mortgage on the horse 
he loses his priority over a mortgagee 
whose lien accrued subsequent to the ren- 
us of service: Murray v. Guse, 10 Wash. 
23. 

POSSESSION.—The holder of a chattel 
mortgage, who has not reduced the property 
to possession, cannot maintain an action 
for possession thereof, when it has been lev- 
ied on as the property of another: Sayward 
v. Nunan, 6 Wash. 87; Silsby v. Aldridge, 
1 Wash. 117; Kerron v. N. P. ete. Co., 1 
Wash. 241; see Recd v. Bank of Commerce, 
8 Wash. 539. 

Taking possession: See 1 Remington’s 
Digest, p. 491, $ 73; MeClellan v. Gaston, 
15 Wash. 472; Bancroft-Whitney Co. v. 
Gowan, 24 Wash. 66. 

In replevin, where the personalty has been 
mortgaged to plaintiffs by third parties, 
and afterward, but prior to the maturity 
of the debt, delivered by the mortgagors to 
a defendant, it is a failure of proof to 
prove the existence of the mortgage in sup- 
port of plaimtiff’s ownership; Silsby v. 
Aldridge, 1 Wash. 117, 
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And in replevin, where plaintiff claims as 
owner under a bill of sale from a third 
party, and the proof shows that he is 
merely a mortgagee, he cannot recover: 
Kerron v. N. P. etc. Co., 1 Wash. 241. 


IN AN ACTION FOR DAMAGES FOR 
CONVERSION of the mortgaged chattels 
plaintiff can only recover the value of the 
goods converted: Brotton vw. Langert, 1 


$ 1105. (5871.) Notice, Contents of. 


THE FORECLOSURE OF CHATTEL MORTGAGES. 


$$ 1105, 1106 


a 227; Sheehan v. Levy, 1 Wash. 
149, 

A eomplaint in an action for damages by 
a mortgagee of chattels against a subse- 
quent mortgagee for conversion is insuf- 
ficient, when it contains no allegation of 
actual possession by plaintiff at the time 
of the alleged conversion, nor of his right 
to possession, nor demand for possession: 
Binnian v. Baker, 6 Wash. 50. 


The notice must contain a full description of the property mortgaged, 
together with time and place of sale, also a statement of the amount due, and 


must be signed by the mortgagee or his attorney. 


[L. °75, p. 46, $ 19; L. *79, 


p. 106, $ 7; Cd. '81, $ 1992; 1 H. C., $ 1651.] 


Cited in 21 Wash. 475; 26 Wash. 179; 
50 Wash. 120, 122, 

A notice of foreclosure on a growing 
crop sufficiently describes the property, 
when it refers to the mortgage and shows 
that it is upon a certain quantity of wheat 
grown upon a certain place, described in 
the mortgage as so many acres of wheat, 
and in the notice a certain number of 
sacks: Harker y. Woolery, 10 Wash. 484. 

A mortgage on growing crops is author- 
ized: Tipton v. Martzell, 21 Wash. 273. 

A charge to the jury that the statute re- 
quires that three copies of the notice of a 


$ 1106. 


foreclosure sale of chattels be posted in the 
most public places in the county—the 
atatute simply requiring notice to be posted 
in three public places—is harmless error 
when there is no contention at the trial 
over that matter and the uncontradicted 
testimony shows they were regularly 
posted: Rawson v. Ellsworth, 13 Wash. 
668. 

A sale of chattels upon foreclosure of 
mortgage thereon is invalid unless notice 
has been served upon one in possession of 
the chattels claiming as owner thereof: 
Id. 


(5872.) Service of Notice, How Made. 


Such notice shall be placed in the hands of the sheriff or other proper 


officer, and shall be personally served in the same manner as is provided by 
law for the service of a summons: Provided, that if the mortgagor cannot be 
found in the county where the mortgage is being foreclosed, it shall [not] be 
necessary to advertise the notice or affidavit in a newspaper; but the general 
publication directed in the next section shall be sufficient service upon all 
the parties interested, and such notice shall be sufficient authority for the 


officer to take such property into his immediate possession. 


(Cf. L. ’7d, p. 


47, §§ 20, 21; L. ’79, p. 106, $ 8; Cd. ’81, $ 1993; 1 H. C., $ 1652.] 


Cited in 21 Wash. 475; 26 Wash. 179; 
50 Wash. 122. 

WANT OF NOTICE, EFFECT OF.— 
Where the holder of a chattel mortgage 
requests the sheriff to take possession of 
the mortgaged goods which are surrendered 
to him by the mortgagor, and he posts 
notices of sale under the mortgage, but no 
notice is given as provided for by the 
above section, his possession is not such 
a possession as will prevent a levy of the 
same goods being made on a writ of at- 
tachment by a deputy sheriff, nor does 
such possession avoid the necessity of the 
actual levy by the sheriff of a writ of at- 
tachment placed in his own hands: 
Meacham Arms Co. v. Strong, 3 W. T. 
61. 

Leave of court is not necessary to fore- 
close on mortgaged property in the hands 


677 


of a third person, and never in the pos- 
session of the receiver of an insolvent cor- 
poration, owner of the property: See Kid- 
der v. Beavers, 33 Wash. 633. 


Under this section a sheriff is not guilty 
of conversion in seizing the mortyaged 
property under a proper notice and pro- 
ceedings complying with the statute, al- 
though against the protests and objections 
of the mortgagors, where the mortgagors 
did not contest the amount due or take 
any steps to secure a transfer of the fore- 
closure to the superior court, pursuant to 
$ 1110; Mack v. Doak, 50 Wash. 119. 


A constable cannot act under this sec- 
tion: Pickle v. Smalley, 21 Wash. 473; 
Jacobson v. Aberdeen Packing Co., 25 
Wash. 175, 


ŞS% 1107- LIENS AND THEIR ENFORCEMENT, 
$ 1107. (5873.) Publication—Sale, How Conducted. 

After notice has been served upon the mortgagor, it must be published 
in the same manner and for the same length of time as required in cases of 
the sale of like property on execution, ae the sale shall be conducted in the 
same manner. [Cf. L. ’75, p. 47, $ 22; L. ’79, p. 106, $ 9; Cd. 781, $ 1994; 
1 II. C., $ 1653. ] 
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$ 1108. (5874.) Purchaser’s Title. 

The purchaser shall take all interest which the mortgagor had in the 
said mortgaged property upon which the said mortgage operated. [Cf. L 
15, p. 47, $ 23; L. 79, p. 106, $ 10; Cd. ’81, $ 1995; 1 H. C., $ 1654.] 


Title and rights of purchaser: See 1 title prejudicial to the mortgagee: Hamil- 
Remington’s Digest, p. 492, 8 78; First Nat. ton v. Carter, 12 Wash. 510. 
Bank of Seattle v. Woolery, 6 Wash. 215; A purchaser of chattels subject to a 


Lawrence v. Times Printing Co., 22 Wash. 
482. 

A purchaser, at execution sale, of per- 
sonal property subject to a chattel mort- 
gage of which he had notice acquires no 


$ 1109. 


mortgage cannot avail himself, as against 
the mortgagee, of a mistake of ‘one holding 
the mortgage as collateral security as to 
the amount due thereon: Weir v. Rathbun, 
12 Wash. 84, 


(5875.) Officer’s Bill of Sale, Effect of. 


The officer conducting the sale shall execute to the purchaser a bill of 


sale of the property, which bill of sale shall be effectual to carry the whole title 
and interest purchased, and if any balance of the purchase price remain, it 
shall be disposed of in the same manner as surplus proceeds of sales are on 


execution. 
H. C., $ 1665.] 


A sale of “franchises” under a fore- 
closure of a mortgage on a newspaper, its 
plant, franchises, circulation and goodwill, 
is not a sufficiently definite description of 
property to pass any title to any rights 
which existed under a contract between 
the mortgagor and the Associated Press for 


§ 1110. 


[C£. L. °75, p. 47, $ 24; L. "73, p. 106, $ 11; Cd. '81, $ 1996; 1 


news service: Lawrence v. Times Printing 
Co., 22 Wash. 182, 


Proceeds and surplus of sale: See 1 
Remington’s Digest, p. 492, $ 79; First Nat. 
Bank of Seattle v. Woolery, 6 Wash. 215; 
Hamilton v. Carter, 12 Wash. 510; Hinch- 
man v. Pt. Defiance R. Co., 14 Wash. 
349; Dubuque v. Stich, 16 Wash. 641, 


(5876.) Foreclosure Contested—Injunction. 


The right of the morteagee to foreclose, as well as the amount claimed 


to be due, may be contested by any person interested in so doing, 


and the pro- 


ceedings may be transferred to the superior court, for which purpose an 


injunction may Issue if necessary. 


Cited in 4 Wash. 259; 13 Wash. 257; 33 


Wash. 640, 643; 50 Wash. 121, 122. 
Defenses to foreclosure: See 1 Reming- 
ton's Digest, p. 490, $ 69; Snively v. 


Matheson, 12 Wash. 88; Hinehman v. Pt. 
Detianee R. Co., 14 Wash. 349; Washington 
Bank of Walla Walla v. Fidelity Abstract 
etc. Co, 15 Wash. 487; Mahoney v. 
Crockett, 37 Wash. 252; Kidder v. Beavers, 
33 Wash, 635; onie Co. v. Clancy, 21 
Wash. 1, 

Evidence: See 1 Remington's Digest, p. 
491, § 72; Collins v. Denny Clay Co., 41 
Wash. 136; Slyfield v. Willard, 43 Wash. 
179. 

An attaching ereditor may, under this 
section, although his attachment has been 
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(Cf. L. 
$ 12; Cd. 'S1, $ 1997; 1 H. C., § 1656] 


75, p. 47, $ 28; L. 79, p. 106, 


dissolved by general assignment, intervene 
in the foreclosure of a mortgage upon the 
property assigned in order to have the 
mortgage declared invalid as against bim: 
Ephriam v. Kelleher, 4 Wash, 243. 

In the case of the foreclosure by a wife 
of a fraudulent chattel mortgage, given 
her by her husband, an attaching ereditor 
of the husband is entitled to an injunetion 
to restrain the foreclosure in order to pro- 
tect his lien: Meacham Arms Co. v. Swarts, 
2 W. T. 412; this right is not only ac- 
corded as a matter of equity jurisdietion, 
but is also authorized under this section: 
Id. 

If a prior mortgagee has been enjoined 
from forcclusing his chattel mortgage, and 
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pending injunction the goods have been 
sold under a foreclosure of the junior mort- 
gage, the prior mortgagee may, upon dis- 
solution of the injunction, recover upon the 
injunction bond the full amount of his 
claim, if the value of the goods was of 
that amount: White v. Brooke, 11 Wash. 
99. And the fact that the obligee on the 
injunction bond may have an action for 
conversion will not affect his recovery of 
damages when he pursues his remedy by 
an action upon the injunction bond: Id. 

A complaint in an action by a creditor of 
a chattel mortgagor, under this section to 
transfer proceedings for the foreclosure of 
the mortgage to the superior court, in or- 
der to contest the mortgage on the ground 
that it was fraudulent as to cerditors, 
is demurrable when it does not appear 
from the complaint that plaintiff was a 
creditor at the time of the execution of 
the mortgage: West Coast Gro. Co. v. Stin- 
son, 13 Wash. 255. 

The fact that a creditor, although se- 
cured, takes additional security from his 
debtor, does not constitute a fraud as 
against other creditors: Id. 

One partner possesses the right to execute 
a chattel mortgage in the firm name for 
the purpose of securing partnership debts; 
and this is true, though the notes to be se- 
cured were signed by the individual mem- 
bers and not in the firm name: Id. 

A chattel mortgage which is fair on its 
face cannot be impeached for fraud, un- 
less the facts relied on to constitute fraud 
are pleaded, a mere general averment of 
fraud being insufficient; Id. 

In order to entitle a creditor to the trans- 
fer of proceedings for the foreclosure of a 
chattel mortgage to the superior court, he 
must show that a defense exists, either in 
whole or in part, and that he has such an 
interest in the subject matter as entitles 
him to resist the foreclosure or assail the 
mortgage: 1d. 

In an action by a second mortgagee of 
chattels to charge the first mortgugee, a 
banker, with sums received from the mort- 
gagor which should have been applied to 
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discharge the first mortgage, because (as 
alleged) proceeds of the mortgaged prop- 
erty, evidence on the part of the defend- 
ant is admissible to show that the sums 
received from the mortgagor were deposits 
derived in part from other sources than 
the mortgaged property, all made in one ac- 
count, against which the mortgagor checked 
as a depositor: Presby v. Melgard, 48 Wash. 
689. 


A banker, holding a first mortgage on a 
flock of sheep, their increase, and the clip 
of wool, upon which there is a second 
mortgage upon the sheep only, is not re- 
quired to see that the proceeds of the wool, 
deposited in the bank by the mortgagor, 
are applied to discharge the first mortgage, 
where the mortgagor and second mortgagee 
had been partners, were both present when 
the mortgagor made the deposit and 
checked against the same, paying part of 
the proceeds to each mortgagee and part 
to a third person, the second mortgagee 
making no objection at the time, and where 
at the time of the deposit, the first mort- 
gagee had sold an interest in, and was 
only part owner of, the bank: Id. 


Where a chattel mortgage contained no 
provision requiring the mortgagors to keep 
the property insured, and there was no 
collateral agreement to that effect, a ten- 
der of the amount due the mortgagee need 
not include the expense of insurance pro- 
cured by him: Hidden v. German Savings 
etc. Soc., 48 Wash. 384. 


A tender of the amount due on a chat- 
tel mortgage, with costs, made before sale, 
discharges the lien of the mortgage, pend- 
ing foreclosure, rendering a sale thereunder 
void: Thomas v. Seattle Brewing & Malt- 
ing Co., 48 Wash. 560. 

A tender of the amount due on a chat- 
tel mortgage before sale, made by one to 
whom the mortgagor had sold the property, 
will be held sufficient where the amount 
was concededlv correct and the jury found 
upon propér instructions that the rights of 
the party making the tender were disclosed 
to the officer or mortgayce: Id. 


(5877.) Action Before Maturity of Debt, When. 


Where the debt is not due for which the mortgage is given, and the mort- 
gagee has reasonable cause to believe that the mortgave property will be 
destroyed. lost, or removed, he shall have the right to an immediate action in 
the superior court of the county having jurisdiction where the property is 
situated. for the recovery of his debt, and the court may make any order it 
may deem fit, in order to secure said property so as to make the same avail- 


able for the satisfaction of said debt. 
1 H. C., $ 1657.] 


Cited in 47 Wash. 184, 186. 

A loan is sufficiently insecure to war- 
rant the commencement of an action before 
maturity to foreclose a chattel mortgage 
upon a leasehold and the furnishings of a 


[L. ’79, p. 106, $ 13; Cd. ’S1, $ 1998; 


lodging-house, where the mortgagors were 
behind in their rent and about to be ejected 
by their landlord: Slyficld v. Willard, 43 
Wash. 179, 
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$ 1112. (5878.) Mortgagee may Take Possession, When—Sale. 

A mortgage[e] of personal property, where a debt for the security of 
which the mortgage has been given has become due, or if the debt is not yet 
due, and.the mortgagee has reasonable ground to believe that his debt is 
insecure, and that by allowing the property longer to remain in the hands 
of the mortgagor he would be in danger of losing his debt or security, may 
have the property taken from the possession of the mortgagor, and sold in the 
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manner provided in this chapter. 
H. C., $ 1658. ] 


[L. 79, p. 105, $ 4; Cd. '81, $ 1989; 1 


See supra, $ 1104, notes, manner of foreclosure of chattel mortgage. 


Cited in 47 Wash. 184, 186. 


REMEDY OF MORTGAGEE WHEN 
SECURITY THREATENED: See 1 Rem- 
ington's Digest, p. 491, $ 74; Schoonover 
v. Conbon, 12 Wash. 475; Euphrat v. Mor- 
rison, 39 Wash. 311. 


Where property covered by a chattel mort- 
gage was left in the possession of the 
mortgagors and one of them delivered it 
to a third party, no title passed. While 
the mortgage was not foreclosed, the mort- 
gagors could have recovered the posses- 
sion; or if the possession of such third 
party endangered the security of the mort- 
gagee, they could have the property taken 
into possession, and held for disposal, as 
prescribed by the above section: Silsby v. 
Aldridge, 1 Wash. 117, 119; Kerron v. N. 
P. Co., 1 Wash. 241. 

If possession of the mortgaged goods is 
delivered to the mortgagee with power to 
sell at private sale, the mortgagee is, in 
the absence of fraud, entitled to the undis- 
turbed possession for that purpose, subject 
to a strict accounting, although the mort- 
gage may not be in the statutory form: 
Sheehan v. Levy, 1 Wash. 149; see Levy v. 
Sheehan, 3 Wash. 421; and where the 
sheriff seizes and disposes of the goods, with 
knowledge of such fact, the mortgagee, in 
the absence of allegation of special dam- 
age may recover of the sheriff the amount 
of his debt and interest not exceeding the 
value of the goods at the time of taking: 
Sheehan v. Levy, 1 Wash. 149. 

If a mortgagee of chattels has taken pos- 
session thereof for alleged breach of the 
condition providing for payment, he is en- 
titled to retain possession as against a 
subsequent assignment by mortgagor for 
the benefit of creditors, until it is deter- 
mined by legal proceedings that the assignee 
has the superior right thereto: Sanders v. 
Main, 9 Wash. 46; following Marsh v. 
Wade, 1 Wash. 538; State v. Superior Court, 
7 Wash. 77; State v. Superior Court, 8 
Wash. 210. 
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If a chattel mortgage on a stock of goods. 
provides for payment out of sales of the 
goods and the mortgagee takes possession, 
his hen will apply to goods after acquired 
mingled with the stock, although not in 
terms covered by the mortgage: Arm- 
strong v. Ford, 10 Wash. 64. 


The mortgagee will be presumed to have 
been in possession under a mortgage recit- 
ing that he is given possession, where the 
testimony is conflicting: Id. 


Where the possession of goods is taken 
under & chattel mortgage the fact that it 
contains no affidavit of good faith will not 
affect the mortgagee's right: Reed v. Bank 
of Commerce, 8 Wash. 539. See Sligh v. 
Shelton etc. R. Co., 20 Wash. 16. 


A power of sale in a chattel mortgage, 
authorizing the mortgagee to sell at retail, 
does not authorize a sale in bulk of stock 
remaining after a partial sale at retail: 
Richter v. Buchanan, 48 Wash. 32. 


A mortgagee in possession of chattels, 
who was empowered by the mortgage to sell 
the goods at retail, is guilty of a conver- 
sion in selling in bulk; and is liable in 
damages to the mortgagor for the value 
of the property over and above the mort- 
gage debt: Id. 


Where one chattel mortgage is given to 
secure three notes to different parties, and 
the holder of one of them has the entire 
property sold under the power of sale con- 
tained in the mortgage without bringing 
in the other parties, the title passes to the 
purchaser, and all the mortgagees will 
share pro rata in the proceeds: First Nat. 
Bank v. Woolery, 6 Wash. 215; and the 
other holders may maintain an action to en- 
forco a pro rata distribution: Id. 


If some of the mortgaged goods have 
been sold for cash and some for credit, 
under a power to sell for the benefit of the 
mortgagee, he must be charged with the 
amount whether received or not: Warren 
v. Creditors, 3 Wash, 48, 


(5879.) Foreclosure of Chattel Mortgages—Application of Chap- 


The provisions contained in chapter two of this title, so far as the same 
shall be applicable, shall govern in actions for the foreclosure of chattel mort- 
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gages or bills of sale creating liens on personal property. [Cf. L. ’69, p. 147, 


$ 572; Cd. '81, $ 618; 2 H. C., $ 636.] 


See supra, $ 1104, and notes, manner of foreclosure. 


Cited in 1 Wash, 546; 4 Wash. 249; 47 
Wash. 163. 

Upon an accounting in an action to re- 
deem a mortgage of stock held as secur- 


gagee to show the amount of dividends 
received by it on the stock to be credited 
on the debt: Collins v. Denny Clay Co., 41 
Wash, 136. 


ity, the burden of proof is upon the mort- 


§ 1114. (5880.) Remedies of Mortgagee—Decree—Sale—Deficiency. 

The mortgagee or holder of the lien may proceed upon his mortgage or 
lien, [or] if there be a separate obligation in writing to pay the same secured 
by said mortgage or lien, he may bring suit upon such separate promise. 
When he proceeds on the mortgage, if there be a specific agreement therein 
contained for the payment of a certain sum, or there is a separate obligation 
for the said sum, in addition to a decree of sale of mortgaged property, judg- 
ment shall be rendered for the amount due upon said mortgage or other 
instrument, the payment of which is thereby secured. The decree shall 
direct the sale of the mortgaged property, and if the proceeds of said sale be 
insufficient under the execution, the sheriff is authorized to levy upon and 
sell other property of the mortgage debtor, not exempt from execution, for 


the sum remaining unsatisfied. 
2 H. C., $ 637.] 


[Cf. 


L. *69, p. 147, $ 972; Cd. ’81, y 619; 


See supra, $ 1104, notes, manner of foreclosure, 
See infra, $ 1119 et seq., deficiency judgments. 


Cited in 1 Wash. 546; 12 Wash. 87, 


CHATTEL MORTGAGES.—This section 
and that immediately preceding it pro- 
vide for the foreclosure of chattel mort- 
gages, and assimilate such foreclosure to 
that of mortgages on real property: Byrd 
v. Forbes, 3 W. T. 318. 


ELECTION OF REMEDY—RESIDUE. 
The payee may, at his option, recover 
either a money judgment or proceed to fore- 
close upon & written instrument constitut- 
ing not only a mortgage, but also a note 
and mortgage: Frank v. Pickle, 2 W. T. 
55. When judgment is not satisfied by a 
sale of mortgaged premises under a decree 
of foreclosure, it is the duty of the sheriff 
to proceed at once to make the residue by 
levy upon and sale of other property: Hays 
v. Miller, 1 W. T. 143. 

A first mortgage lien is not in any way 
affected by a sale of the mortgaged prop- 
erty under a second mortgage: Binnian v. 
Baker, 6 Wash. 50, 51. 

The withholding of an order of sale upon 
a decree of foreclosure of a chattel mort- 
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gage for five months does not constitute 
laches: Hamilton v. Carter, 12 Wash. 510. 

When a mortgagee takes possession and 
sells without fureclosing, he is not entitled 
to recover for a deficiency: Mitchell, Lewis 
etc. Co. v. O’Neil, 16 Wash. 108. 

In an action to foreclose a mortgage se- 
curing a contract, against a party to the 
contract and one claiming an interest in 
the property, a joint personal judgment can- 
not be entered against both defenuants: 
Hopkins v. Crane, 50 Wash. 636. 

A decree of foreclosure cannot be col- 
laterally attacked on the ground that prop- 
erty was not a proper subject of chattel 
mortyage, and of foreclosure sale: Dubuque 
v. Stich, 16 Wash. 641. 

In an action to foreclose a mortgage 
given to secure the plaintiff against loss 
by breach of a contract, it is not necessary 
that damages from the breach be ascer- 
tained before suit brought, jurisdiction to 
foreclosure necessarily including the deter- 
mination of the amount for which fore- 
closure be awarded: Hopkins v. Crane, 50 
Wash, 636. 


Sale of Mortgagor’s Interest Under Process—Notice. 


The interest of the mortgagor, subject, however, to the lien of the mort- 


gagee, may be sold under any process of law issuing out of any superior or 

justice of the peace court in this state: Provided, however, that if the party 

who has said mortgage resides in this state, or has an agent herein, and the 

same is known to the officer executing such process, he shall serve upon him 

or his agent personally, or by mailing to him or to his agent, if their post- 
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office is known, a notification of the intended sale at the time such mortyaged 
property is seized under said process, or within five days thereafter. Said 
property shall not be sold withiz iess than thirty days after its seizure, and 
the oficer executing such process must post in three public places, near the 
place where the said property is to be sold, a notice of the time and place 


of such sale, at the time he seizes said property under said process. 


[L. 79, 


p. 105, $ 5; Cd. '81, $ 1990; 1 H. C., $ 1659.] 


Cited in 1 Wash. 547; 12 Wash. 515; 13 
Wash. 257, 

SALE OF MORTGAGOR'S INTEREST 
UNDER PROCESS OF LAW.--A mort- 
gagor's interest in goods may be caken in 
execution, and the provisions of the above 
section are inconsistent with the idea that 
after levy by the sheriff, the mortgagee 
can demand and take possession: Byrd v. 
Forbes, 3 W. T. 318, 324. Mortgaged prop- 
erty in the hands of the mortgagor can be 
taken possession of by process of attach- 
ment, and the property can be taken into 
actual custody by the sheriff: Marsh v. 
Wade, 1 Wash. 538, 517, Any interest that 
the mortgagor may have in the mortgaged 
property in the hands of the mortgagee 
can also be reached by process of garnish- 
ment; that is to say, the mortgagee can 
be garnished for any interest that may ex- 


ist after his mortgage is satisfied, but the 
possession of the honest mortgagee cannot 
be disturbed: Marsh v. Wade, 1 Wash. 538, 
547. An unforeclosed mortgage is a mort- 
gage still, regardless of where the posses- 
sion lies: Id. 

NOTICE TO MORTGAGEE.—The pro- 
visions of the above section concerning the 
sheriff’s notice to the mortgagee are man- 
datory, but do not affect the validity of the 
sale: Byrd v. Forbes, 1 W. T. 318, 325. A 
sheriff is not liable for noncompliance with 
the above section, where it did not appear 
that, being well informed of the mort- 
gagee’s address, he failed to notify him of 
a levy upon mortgaged chattels, and where 
it did not appear that the mortgagee lost 
his security or suffered damage from the 
sheriff's acts: Byrd v. Forbes, 3 W. T. 
318. 


CHAPTER II. 
FORECLOSURE OF MORTGAGES ON REAL ESTATE. 
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(5885.) Foreclosure—Venue. 


When default is made in the performance of any condition contained in 
a mortgage, the mortgagee or his assigns may proceed ix tae superior court 
of the county where the land, or some part thereof, iies, to foreclose the 


equity of redemption contained in the mortgage. 


81, $ 609; 2 H. C., $ 625.] 


[L. ’54, p. 207, $ 408; Cd. 


See $ 190, and note, where parties are numerous, proceedings. 


See supra, $ 204, venue of actions. 
See notes to $$ 474, 475, attorney’s fees, 
See supra, $ 594 et seq., redemption. 


See supra, § 804, mortgagee cannot maintain ejectment, 

See notes to $ 812, supra. as to leased premises, 

See supra, $ 1086, and notes, assignments for benefit of creditors. 
See supra, $ 1104 et seq., foreclosure of chattel mortgages. 


See notes to $ 1444, infra. 
See infra, $ 1528 et seq.. sale in probate. 


See $$ 1528-1530, infra, mortgages on estates of deceased persons, 
See infra, $ 8750 et seq., provisions as to form and execution of mortgages, 


Nature of mortgage in general: See 2 
Remington’s Digest, pp. 1917, 1918, ss 1- 
3; Spokane County v. Prescott, 19 Wash. 
418; George v. Butler, 26 Wash, 456; Dane 
v. Daniel, 23 Wash. 379; Norfor v. Busby, 
19 Wash. 450; Fischer v. Woodruff, 25 
Wash. 67; Reed v. Parker, 33 Wash. 107. 

Our statute relating to mortgages is taken 
from Indiana, and ditfers from that of Cali- 
forma and New York: Hays v. Miller, 1 
W. T. 143. 
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A mortgage of lands in this state simply 
ercates a lien upon it to be enforced by 
foreclosure proccelings. There is no equity 
of redemption in the mortgagor because the 
legal title has not passed from him: Parker 
v. Dacres, 2 W. T. 439; Parker v. Dacres, 
130 U.S. 43; but see $ 585; see notes 
to § 1104, supra. 

The mortgagee is entitled to have the 
premises mortgaged subjected to sale for 
the satisfaction of the debt and there can 


Cuap. 11] 


be no proceeding for strict foreclosure: 
Stevens v. Ferry (Wash.), 48 Fed. 7. 

A homestead settler on public lands may 
make a valid mortgage thereof after re- 
eciving his certificate of entry, notwith- 
standing the provision of § 2296 of Rev. 
Stats. U. S.: Boggan v. Reid, 1 Wash. 514. 

Machinery built into an industrial plant 
subsequent to a mortgage on the premises 
is brought under the mortgage as a part of 
the realty, although the vendor and pur- 
chaser of such machinery treat it under 
the contract of sale as personalty: Wade v. 
Donau Brewing Co., 10 Wash. 284. 

If a mortgage has been given upon the 
mortgagor’s undivided interest in certain 
lands, upon subsequent partition of such 
lands, either by decree or by the voluntary 
interchange of deeds between the coten- 
ants, the lien of the mortgage attaches to 
the share assigned the mortgagor in lieu of 
his undivided interest: Port v. Parfit, 4 
Wash. 369, 

The fact that bonds were executed as of 
a certain date, and a mortgage to secure 
their payment given to a trustee for the 
bondholders, will not give a legal existence 
to the mortgage until the date of the sale 
and delivery of the bonds: Wade v. Donau 
Brewing Co., supra. 

A person who has assumed and agreed to 
pay a mortgage cannot, upon making the 
payment, be subrogated to the rights of the 
mortgagee: Isensee v. Austin, 15 Wash. 352. 

A condition in a policy of fire insurance 
limiting the right of action to a period of 
twelve months after date of loss is applica- 
ble to the mortgagee as well as to the as- 
sured: Am. etc. Assn. v. Farmers’ Ins. 
Co., 11 Wash. 619. 

Where one employed to procure a mort- 
gage loan, under an agreement for a cer- 
tain commission, himself makes the loan 
and takes the note and mortgage therefor, 
and retains the stipulated commission un- 
cer the direction of the mortgagor, he is 
entitled to a lien on the premises for such 
sum as if it had actually been paid to the 
mortgagor: Watson v. Sawyer, 12 Wash. 
D. : 
A note and mortgage executed and made 
payable in another state by bona fide resi- 
dents of such state is a contract of such 
state, and is not usurious if valid in such 
state: Bank v. Doherty, 42 Wash. 317. 

Debts or liabilities which may he se- 
cured, conditions imposed, and parties: See 
2 Remington's Digest, p. 1919, §§ 7-12; 
Board of Church Erec. Fund ete. v. First 
Presbyterian Church, 19 Wash. 455; Home 
Say. & L. Assn. v. Burton, 20 Wash. 688; 
Stetson-Post Mill Co. v. Brown, 21 Wash. 
619; Huttig Bros. Mfg. Co. v. Denny Hotel 
Co., 6 Wash. 122; Goon Gan v. Richardson, 
16 Wash. 373. 

Interest on taxes paid by mortgagee: Sce 
Sloane v. Lucas, 37 Wash. 348; Shepard v. 
Vincent, 38 Wash. 403, 

Property mortgaged—Description, exten- 
sion to or substitution of other property: 
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See 2 Remington's Digest, pp. 1926, -1928, 
$$ 43-48; National Bank of Commerce v. 
Lock, 17 Wash. 528; Book v. West, 29 
Wash. 70; Land Mortgage Bank v. Nichol- 
son, 24 Wash. 258; Osborne v. Scottish- 
American Co., 22 Wash. 83; Weber v. 
Laidler, 26 Wash. 144; People's Sav. Bank 
v. Lewis, 37 Wash. 344; Commercial Nat. 
Bank of Seattle v. Johnson, 16 Wash. 536; 
Yakima Water ete. Co. v. Hathaway, 18 
Wash. 377; Smith v. Northern Pac. R. Co., 
22 Wash. 500; In re Seattle, 26 Wasb. 
602. 


Estates and interests of parties under 
mortgages: See 2 Remington’s Digest, p. 
1928, §§ 49-53; Hyde v. Heller, 10 Wash. 
586; Norfor v. Busby, 19 Wash. 450; Spo- 
kane County v. Prescott, 19 Wash. 418; 
George v. Butler, 26 Wash. 456; Dans v. 
Daniel, 23 Wash. 379; Fischer v. Wood- 
ruff, 25 Wash. 67; Hitchcock v. Nixon, 16 
Wash. 281; Smith v. Northern Pac. R. Co., 
22 Wash. 500; Brummett v. Campbell, 32 
Wash. 358; Snyder v. Parker, 19 Wash. 
276; Wiss v. Stewart, 16 Wash. 376; Ross 
v. Howard, 25 Wash, 1; Fuhrman v. Power, 
43 Wash. 533; Shepard v. Vincent, 38 Wash, 
493. 


Where a mortgagor deeds the mortgaged 
property to the mortgagee, who surrendered 
the notes, canceled the mortgage, took pos- 
session of the property, giving back an 
agreement to reconvey to the mortgagor for 
a certain sum at any time within two years, 
leaving it optional with the mortgagor to 
repurchase the same, the deed is absolute 
and not a mortgage, as the relation of 
debtor and creditor ceases to exist; and the 
agreement to convey is an option that ex- 
pires at the time fixed, and not a conditional 
sale, although alluded to as such, and time 
was not made of its essence: Necson v. 
Smith, 47 Wash. 386. 


Rights and liabilities of parties, as to 
possession, control, rents and profits, taxes, 
insurance, improvements, ete.: Sce 2 Rem- 
ington's Digest, pp. 1934-1936, &§ 75-81; 
State ex rel. Montgomery v. Superior Court, 
21 Wash. 564; Commereial Nat. Bank of 
Seattle v. Johnson, 16 Wash. 536; Peter- 
son v. Philadelphia Mtg. ete. Co., 33 Wash. 
464; Fuhrman v. Power, 43 Wash. 533; 
Krutz v. Gardner, 25 Wash. 396; Farrell 
v. Gustin, 18 Wash. 239; Pioneer Sav. & 
L. Co. v. Providence ete. Ins. Co.. 17 Wash. 
175; Burrows v. McCalley, 17 Wash, 269; 
Sloane v. Lucas, 37 Wash. 348. 


Actions for possession of property or on 
indebtedness secured: See 2 Remington's 
Digest, pp. 1936, 1937, $8 S2-86; Snyder 
v. Parker, 19 Wash. 276; Sloane v. Lucas, 
37 Wash. 348; Sawver v. Vermont Loan 
ete. Co., 41 Wash. 524; Gravelle v. Cana- 
dian & Amer. Mtg. € T. Co., 42 Wash. 
457; Krutz v. Gardner, 18 Wash. 332; 
Peterson v. Philadelphia Mtg. ete. Co., 
33 Wash, 464: Frye v. Meyer, 22 Wash. 
277; Frew v. Clark, 34 Wash. 561; Hinch- 
man v. Anderson, 32 Wash, 198, 
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Assignment of mortgage or debt: See 2 
Remington’s Digest, pp. 1937, 1938, §§ 87- 
92; Fidelity Ins. etc. Co. v. Nelson, 30 
Wash, 340; Security Sav. Soc. v. Cohalan, 
31 Wash. 266; Washington Loan etc. Co. 
v. Ritz, 37 Wash. 642; Smithson Land Co. 
v. Brautigam, 16 Wash. 174; Reed v. 
Parker, 33 Wash. 107; Fisher v. Wood- 
ruff, 25 Wash. 67; Conklin v. Buckley, 19 
Wash, 262. 


Payment or release of debt—Equities 
in favor of third persons: See 2 Reming- 
ton's Digest, p. 1939, $$ 93-99; Washington 
Loan etc. Co. v. Ritz, 37 Wash. 642; How- 
ard v. Shaw, 10 Wash. 151; Fischer v. 
Woodruff, 25 Wash. 67; Congregational 
Church etc. Soc. v. Scandinavian Free 
Church, 24 Wash. 433; Keene Guaranty 
Sav. Bank v. Lawrence, 32 Wash. 572. 


Transfer of property mortgaged, or of 
equity of redemption: See 2 Remington’s 
Digest, pp. 1940-1943, $$ 100-115. 

Liability of purchaser or grantee for 
mortgage debt: See 2 Remington's Digest, 
p. 1940, §§ 101-107. 


As to extent of liability of purchaser 
who has not assumed mortgage: See George 
v. Butler, 26 Wash. 456; Ordway v. Dow- 
ney, 18 Wash. 412; Ver Planck v. Lee, 19 
Wash. 492; Hull v. Vinning, 17 Wash. 352; 
Opie v. Pacific Inv, Co., 26 Wash. 505; 
Hitchcock v. Nixon, 16 Wash. 281; Chase 
Nat. Bank v. Hastings, 20 Wash. 433. 

Merger and extinguishment of debt: Sce 
2 Remington's Digest, pp. 1941, 1942, $5 
108-112; Hitcheock v. Nixon, 16 Wash. 281; 
Stewart v. Eaton, 20 Wash. 378; Chase 
Nat. Bank v. Hastings, 20 Wash. 433; Fitch 
v. Applegate, 24 Wash. 25; Purdin v. Wash- 
ington etc. Assn., 41 Wash. 395; Corbet v. 
Waller, 27 Wash, 242, 

The exception of a mortgage from the 
covenant of warranty in a deed conveying 
the mortgaged property does not estop the 
grantee from pleading the statute of limi- 
tations as aguinst the holder of the mort- 
gage: Boyer v. Price, 45 Wash. 667. 

Revival of mortgage lien: See 2 Reming- 
ton’s Digest, p. 1942, § 113; Nommenson 
v. Angle, 17 Wash. 394; Damon v. Leque, 
17 Wash, 573; Raymond v. Bales, 26 Wash. 
493; Hanna v. Kasson, 26 Wash. 568; 
De Voe v. Rundle, 33 Wash. 604; Wood- 
hurst v. Cramer, 29 Wash. 40. 

Payment or performance of condition, 
release and satisfaction: See 2 Remington’s 
Digest, pp. 1943, 1944, §§ 116-126; Krutz 
v. Gardner, 25 Wash. 396; Hitchcock v. 
Nixon, 16 Wash. 281; Peterson v. Johnson, 
20 Wash. 497; Washington Loan etc. Co. 
v. Ritz, 37 Wash. 642; Smythe v. New Eng- 
land Loan ete. Co., 12 Wash. 424; East- 
ham v. Landon, 17 Wash. 48: Fischer v. 
Woodruff, 25 Wash. 67; Conklin v. Buck- 
ley, 19 Wash. 262; Straw-Ellsworth Mfg. 
Co. v. Cain, 20 Wash. 351; White v. Krutz, 
37 Wash. 34; Hanna v. Reeves, 22 Wash. 
6; Clambey v. Corliss, 41 Wash. 327; De 
Voe v. Rundle, 33 Wash. 604; Wilson v. 
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Hubbard, 39 Wash. 671; Kelso v. Russell, 
33 Wash. 474. 

FORECLOSURE: See 2 Remington’s Di- 
gest, pp. 1945-1971, o 

PRACTICE AND OCEDORE.—A suit 
for a decree of foreclosure is a proceeding 
in rem as well as in personam, and therefore 
must be brought in the court having local 
jurisdiction over the premises: Stevens v. 
Ferry (Wash.), 48 Fed. 7; Wood v. Mastick, 
2 W. T. 64; McLeod v. Ellis, 2 Wash, 117, 
121; see supra, § 204. 

Two mortgages securing the same debt, 
but covering land in different counties, may 
properly be foreclosed in either county, as 
they should be regarded as one instrument: 
Commercial Nat. Bank of Seattle v. John- 
son, 16 Wash. 536. 

A trustee named in the mortgage to se- 
cure payment of certain notes is the proper 
party to foreclose the same, whether he 
has the legal title to any of the notes or 
not: Thompson v. Huron L. Co., 4 Wash. 
600. 

Foreclosure after assignment in blank: 
See Fidelity Ins. ete. Co. v. Nelson, 30 
Wash, 340. 

Where one has been made a party to an 
action under the general allegation that he 
claims some interest in the property, but 
has not appeared except for the purpose ot 
disclaiming interest in the subject matter, 
he is not a necessary party to an appeal 
and need not be served with notice: Wat- 
son v. Sawyer, 12 Wash. 35. 

Process: See 2 Remington’s Digest, p. 
1953, §§ 172, 173; Tilton v. O'Shea, 31 
Wash. 513; Fuhrman v. Power, 43 Wash. 
533; Gravelle v. Canadian ete. Mtg. & T. 
Co., 42 Wash. 457; Payson v. Jacobs, 38 
Wash. 203; Hyde v. Heaton, 43 Wash. 433. 

Failure to serve defendants with a copy 
of complaint does not render foreclosure 
proceedings void, but at most is only errone- 
ous, and cannot on that ground be attacked 
collaterally: Munch v. McLaren, 9 Wash. 
676. 

A mortgagor not served with summons in 
a suit to foreclose a mortgage mav set 
aside the decree rendered therein although 
guilty of laches for failure to pay the debt 
or taxes for a period of five years or exer 
cise acts of ownership over it, though re- 
siding in its vicinity and able to pay: Me 
Echern v. Brackett, 8 Wash. 652. 

The cause and general nature of a fore 
closure proceeding is sufficiently stated in 
the publication of summons if it specifies 
with particularity the note sued on and 
that the action is to foreclose a mortgage 
securing same: De Corvet v. Dolan, 7 Wash. 
365. 

Pleading and evidence: See 2 Reming- 
ton’s Digest, pp. 1954, 1956, 88 174-185; 
Seattle Trust Co. v. Kerry, 19 Wash. 389; 
Brown v. Elwell, 17 Wash. 442; Rogers v. 
Turner, 19 Wash. 399; Kizer v. Caufield, 17 
Wash. 417; De Roberts v. Stiles, 24 Wash. 
611; Interstate Sav. & L. Assn. v. Knapp, 
20 Wash. 220; Wilson v. Hubbard, 39 Wash. 
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671; Gleason v. Hawkins, 32 Wash. 464; 
Biddle Pur. Co. v. Pt. Townsend Steel ete. 
Co., 16 Wash. 681; Goon Gan v. Richardson, 
16 Wash. 373; Van Dusen v. Kelleher, 25 
Wash. 315; Butler v. Carvin, 33 Wash. 621. 

In an action to foreclose a mortgage the 
allegation that a party, who is made a co- 
defendant with the mortgagor, has, or 
claims some interest in, or claim upon, the 
mortgaged premises, is sufficient without 
averring the character of the interest: Dex- 
ter Horton & Co. v. Long, 2 Wash. 435. 

In an action to foreclose a mortgage on 
real estate, a complaint is sufficient which 
states the title of the cause, name of court, 
name of county in which the action is 
brought, names of parties, and also a plain 
and concise statement of the execution of 
the promissory note for the amount claimed 
and of a mortgage to secure same, time of 
maturity, nonpayment, and that plaintiffs 
are the owners and holders of the note: 
Bethel v. Robinson, 4 Wash. 446. 

An allegation that a codefendant has, or 
claims to have, some interest in, or claim 
upon, the mortgaged premises, is sufficient 
Without averring the character of his in- 
terest: Dexter Horton & Co. v. Long, supra. 

An allegation in the complaint that the 
will authorized and directed said executor 
to administer upon said estate without the 
order or advice of any court, and to exe- 
cute all its terms and provisions, held suf- 
ficient to infer that the power to execute a 
note and mortgage was within the powers 
eonferred by the will: Miller v. Borst, 11 
Wash, 260. 

An answer in foreclosure alleging non- 
delivery by the mortgagor and want of con- 
sideration for the execution of the mort- 
gage states good defenses: Ault v. Black- 
man, 8 Wash. 624. 

Trial or hearing: See 2 Remington’s Di- 
gest, pp. 1957, 1958, §§ 191-193; Commercial 
Nat. Bank of Seattle v. Johnson, 16 Wash. 
536; Jenkins v. Jenkins University, 17 
Wash. 160; Land Mort. Bank v. Nichol- 
son, 24 Wash. 258; Graham v. Smart, 42 
Wash. 205; Stubblefield v. MeAuliff, 20 
Wash. 442; Johnson v. Irwin, 16 Wash. 652; 
Kizer v. Caufield, 17 Wash. 417; Oates v. 
Shuey, 25 Wash. 597; Coolidge v. Schering, 
32 Wash. 557; Graham v. Smart, 42 Wash. 
205. 

Right to foreclose and defenses: See 2 
Remington’s Digest, pp. 1946-1950, $$ 131- 
154. 

Existence of or resort to other remedy: 
See Id., p. 1947, § 139; Nason v. North- 
western Mil. & P. Co., 17 Wash. 142; Hanna 
v. Kason, 26 Wash. 568; Hinchman v. An- 
derson, 32 Wash. 198. 

A mortgagee, to whom other securities are 
given in addition to the mortgage, is not 
compelled to exhaust them before relying 
upon the mortgage. He may waive the se- 
curities and rely solely on the mortgage: 
Hersner v. Martin, 8 Wash. 698. 

A mortgage of real estate, executed by 
husband alone, may be foreclosed where the 
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instrument declares the maker to be unmar- 
ried, and the mortgagee had no knowledge 
or information at the time of its execution 
as to whether the mortgagor was married 
or single: Schwabacher v. Van Reypen, 6 
Wash. 154. 

The defective record of a mortgage is im- 
material when the mortgagee at once enters 
into and remains in possession of the prop- 
erty: Vincent v. Snoqualmie Mill Co, 7 
Wash. 566. 

Where a deed was executed by a husband 
and wife as security for a note, and the hus- 
band subsequently paid the note in full, but 
agreed that the deed should be held as 
security for another note then given by him, 
the deed was void as security for such note 
without some act equivalent to legal execu- 
tion thereof by the wife for such purpose: 
Mantle v. Dabney, 44 Wash. 193. 

A claim of title adverse to that of the 
mortgagor, and acquired prior to his exe- 
cution of the mortgage, cannot be litigated 
in a suit for the foreclosure of the mort- 
gage: California Safe etc. Co. v. Electric 
Light etc. Co., 12 Wash. 138. See Penn- 
sylvania Mtg. Inv. Co. v. Gilbert, 13 Wash. 
684; Johnson v. Irwin, 16 Wash. 652. 

An agreement in a note and mortgage se- 
curing it, that in case of default in the 
payment of any installment of interest, in- 
surance premium taxes, or the principal, the 
mortgagor will pay an increased rate of 
interest, is in the nature of a penalty, and 
is unenforceable in foreclosure procecdings: 
Krutz v. Robbins, 12 Wash. 7. 

A stipulation in mortgage notes providing 
for an increased rate of interest after matur- 
ity is valid: Sloane v. Lucas, 37 Wash. 348. 

Setoff and counterclaim: See 2 Reming- 
ton’s Digest, p. 1950, § 151; Peterson v. 
Johnson, 20 Wash. 497; First Nat. Bank of 
Snohomish v. Parker, 28 Wash. 234. 

In the foreclosure of a purchase money 
mortgage in which grantor covenanted to 
own the land in fee simple, but had neither 
a legal nor equitable title thereto, moneys 
paid in defending and compromising a suit 
in ejectment showing a good cause of ac- 
tion involving the title to the said land may 
be set off by the mortgagor as constructive 
eviction: Potwin v. Blasher, 9 Wash. 460. 

The surrender by the mortgagor of the 
mortgaged premises to the mortgagee, under 
a power of sale therein, is no defense to an 
action on the note by an assignee of the 
note and mortgage, when the mortgagee is 
without authority to act as agent for the 
assignee: Dewing v. Crueger, 7 Wash. 590; 
Gordan v. Decker, 19 Wash. 188. 

Suceessive foreclosures: See 2 Reming- 
ton’s Digest, p. 1947, § 140; Dane v. Daniel, 
28 Wash. 155; Sloane v. Lucas, 37 Wash. 
348; Investment Securities Co. v. Adams, 
37 Wash. 211. 

The death of the mortgagce does not sus- 
pend the right of action on the mortgage: 
Frew v. Clark, 34 Wash. 561; Gleason v. 
Hawkins, 32 Wash. 464; Fuhrman v. Power, 
43 Wash. 533, 
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Limitations and laches: Sce 2 Reming- 
ton's Digest, p. 1951, 156, 157; Gleason 
z. Hawkins, 32 Wash. 464; Fuhrman v. 
Power, 43 Wash. 533; Mann v. Provident 
Life & T. Co., 42 Wash. 581; Spokane 
County v. Prescott, 19 Wash. 418; Krutz v. 
Gardner, 25 Wash. 396; Hanna v. Kasson, 
26 Wash. 568; Frew v. Clark, 34 Wash. 561; 
Investment Securities Co. v. Adams, 37 
Wash. 211. 

Necessary party defendants: See 2 Rem- 
ington’s Digest, pp. 1952, 1953, §§ 161-170; 
Dane v. Daniel, 23 Wash. 379; Dane v. 
Daniel, 28 Wash. 155; Sloane v. Lucas, 37 
Wash. 348; Johnson v. Irwin, 16 Wash. 602; 
Krutz v. Gardner, 25 Wash. 396; Anrud v. 
Seandinavian-Am. Bank, 27 Wash. 16; 
Gleason v. Hawkins, 32 Wash. 464; Sawyer 
v. Vermont Loan etc. Co., 41 Wash. 524; 
Bisbee v. Carey, 17 Wash. 224; Oates v. 
Shuey, 25 Wash. 597; Burrows v. MeCalley, 
17 Wash. 269; Thompson v. Price, 37 Wash. 
394; Denny v. Cole, 22 Wash. 372; State v. 
Superior Court, 21 Wash. 469. 

Minor heirs of a deceased mortgagor of 
community property are necessary parties 
defendant to an action to foreclose the 
mortgage: Schlarb v. Castaing, 50 Wash. 
331. 

Intervention: See Stewart v. Eaton, 20 
Wash. 378. 

EVIDENCE: See 2 Remington’s Digest, 
p. 1956; Goon Gan v. Richardson, 16 Wash. 
373; Van Dusen v. Kelleher, 25 Wash. 315; 
Allen v. Swerdfiger, 14 Wash. 461; Corbet 
v. Waller, 27 Wash. 242. 

A certified copy of the record of the mort- 
gage is admissible in evidence, and a suf- 
ficient proof of its execution, when the cer- 
tificate of acknowledgment thereon is reg- 
ular in form and states its due execution 
by the mortgagor: Howard v. Gemming, 10 
Wash. 30; Gardner v. Port Blakely Mill Co., 
8 Wash. 1. 

The original mortgage filed for record 
with the auditor’s certificate of filing and 
recording thereon is competent evidence of 
the record: Peters v. Gay, 9 Wash. 383. 

DEED, ETC., CONSTRUED AS A 
MORTGAGE: See 2 Remington’s Digest, 
pp. 1920-1922, §§ 14-23; Thorne v. Joy, 15 
Wash. 83; Plummer v. Ilse, 41 Wash. 5; 
Conner v. Clapp, 37 Wash. 299; Snyder v. 
Parker, 19 Wash. 276; Reynolds v. Reynolds, 
42 Wash. 107; Baker v. Sinclair, 22 Wash. 
462; Reed v. Parker, 33 Wash. 107; Hos- 
sack v. Graham, 20 Wash. 184; Dabney v. 
Smith, 38 Wash. 40; Hesser v. Brown, 40 
Wash. 688; Goon Gan v. Richardson, 16 
Wash. 373; Ross v. Howard, 31 Wash. 393; 
Borrow v. Borrow, 34 Wash. 684; Collins v. 
Denny Clay Co., 41 Wash. 136. 

A deed absolute on its face will be treated 
as a mortgage where such is shown to be 
the intenticn of the parties: Miller v. 
Ausenig, 2 W, T. 22; Wood v. Mastick, 2 
W. T. 64. 

Tn a particular case held that a deed ab- 
solute on its face could not be construed as 
a mortgage, although a separate writing 
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was executed at the same time by the 
grantee for a reconveyance on certain con- 
ditions: Dignan v. Moore, 8 Wash. 312; see 
Butts v. Robson, 5 Wash. 268, 

A bond for a deed is simply security dif- 
ferent in form from a sale and mortgage 
back for security. The object of such in- 
strument, however, is the same, and in equity 
the parties thereto stand relatively in ex- 
actly the same position: St. Paul T. L. Co. 
v. Bolton, 5 Wash. 763, 766. 

If the issue is as to whether a bill of sale 
absolute upon its face is or is not a mort- 
gage, the fact that it was intended only as 
a security should be established by more 
than a fair preponderance of the evidence: 
Voorhies v. Hennessy, 7 Wash. 243. 

A contract, a conditional sale of land 
upon its face, providing for forfeiture of 
payment in case of default, cannot be shown 
by parol to be an equitable mortgage: 
Pease v. Baxter, 12 Wash. 565. 

The fact that a conveyance of property 
by deed and an agreement for its recon- 
veyance by lease for the same consideration 
were made upon the same day will not raise 
a conclusive presumption that the transac- 
tion amounts to a mortgage, but the char- 
acter of the transaction as being one of loan 
or of sale may be shown by evidence upon 
the trial: Mears v. Starbach, 12 Wash. 61; 
Dignan v. Moore, 8 Wash. 312. 

When a-mortgagor to avoid foreclosure 
and in satisfaction of debt conveys mort- 
gaged premises to mortgagee by instrument 
in form a warranty deed, providing therein 
for redemption within one year on condi- 
tions, the instrument will be construed as a 
deed absolute and not a mortgage: Swarm 
v. Boggs, 12 Wash. 246. 

A conveyance intended as a mortgage to 
secure an existing debt is not void as to 
creditors, when the value of the land is not 
greatly in excess of indebtedness to be se- 
cured: Samuel v. Kittenger, 6 Wash. 261. 

In an action to reform a deed of a one- 
half interest in land, claimed by plaintiff to 
be a mortgage to secure $100, inadequacy 
of such sum as a purchase price is not shown 
where it appears that the whole property 
was subject to a mortgage for $1,500, which 
was at least two-thirds of its value; that 
previously, but subsequent to the mortgage, 
the grantor had conveyed a one-half interest 
in the property by warranty deed, which 
might throw the whole burden of the mort- 
gage on the half interest in question; and 
where, after the giving of the deed in ques- 
tion, the other half interest was sold for 
$300, there having meantime been an in- 
crease in values: Sahlin v. Gregson, 46 
Wash, 452. 

In an action to quiet title to land, held 
under a deed claimed by defendant to be a 
mortgage, findings in favor of the plaintiff 
are supported by evidence to the effect that 
defendant sought to secure a loan on the 
property. for the purchase of which he held 
a contract then in arrears, that the plain- 
tiffs refused to make the loan, but took an 
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assignment of the contract for purchase and 
secured title, paying the defendant the dif- 
ference between the sums paid out and 
$12,000, and gave the defendant an option 
to purchase the property within two years 
for $12,000, interest and taxes, and that de- 
fendant made no payments or any claim 
to the property during the following years 
of depression, or for fourteen years, except 
to file his option agreement for record with 
an aftidavit claiming that the transaction 
was a loan, and that the piaintiffs had paid 
taxes on the land, which was unoccupied, 
during all said time, in ignorance of defend- 
ant’s claim: Hinchman y. Cook, 45 Wash. 
490. 

An absolute deed is not shown, by clear 
and satisfactory evidence, to be a mortgage, 
where only the grantor testified to that effect 
and he was contradicted by three witnesses, 
part of whom were disinterested, and where 
the grantor took the precaution to reserve & 
gravel bed embracing but a small propor- 
tion of the land, which would probably not 
have been excepted had the transaction been 
a loan: Sahlin v. Gregson, 46 Wash. 452. 

An absolute deed, executed by one of two 
joint makers of promissory notes, in con- 
sideration of a written release from all lia- 
bility on the notes and the surrender of an 
individual note against him, is not shown 
to have been intended as a mortgage by the 
grantor, who claimed to be only a surety on 
the notes, where there is no evidence that 
he signed the notes as surety, and where the 
evidence shows that the lands were held by 
the grantee in trust for the other maker of 
the note, who assumed all liability thereon, 
and went into possession of the property, 
paid the taxes thereon, and redeemed the 
property by payment of the notes: Osborne 
v. Osborne, 46 Wash. 294. 

The complaint in an action against par- 
ties in possession to reform an absolute deed 
as a mortgage need not allege tender of the 
debt due, where the defendants obtained 
possession by fraud, and under the terms of 
the mortgage deed, the plaintiffs were given 
the right to possession: Gustin v. Crockett, 
44 Wash. 536. 

ALLOWANCE OF ATTORNEY’S FEES: 
See 2 Remington’s Digest, pp. 1969, 1970, 
§§ 242-246; Commercial Nat. Bank of Seat- 
tle v. Johnson, 16 Wash. 536; Vermont Loan 
& Trust Co. v. Greer, 19 Wash. 611; Gordon 
v. Decker, 19 Wash. 188; Dennis v. Moses, 
18 Wash. 537; Scholey v. De Mattos, 18 
Wash. 504. 

Counsel fees will not be allowed in fore- 
closure, where before answer defendant pays 
into court principal, interest and costs, al- 
though the mortgage authorizes ten per cent 
attorney’s fees found due by the decree: 
Lammon v. Austin, 6 Wash. 199; distin- 
guished in Watson v. Sawyer, 12 Wash. 35. 

A note and a mortgage securing the same 
constitute but one transaction, and it is 
error to allow an attornev’s fee in excess 
of the five per cent stipulated in the mort- 
gage, although the note provides for “such 
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sum as the court may adjudge reasonable as 
attorney’s fees”: Potwin v. Blasher, 9 Wash. 
460. 

In an action to foreclose a mortgage 
which provided in case settlement is made 
after suit $250 should be included as attor- 
ney’s fees and taxed as costs, the fact that 
the defendant before judgment paid into 
court the principal and interest, sheriff’s and 
elerk’s costs, which sum plaintiff receipted 
for, does not entitle defendant to dismissal: 
Hoyt v. Smith, 4 Wash. 640. 

In a complaint in foreclosure alleging 
$250 to be a reasonable attorney’s fee, and 
the answer denying that any greater sum 
than $100 is a reasonable attorney’s fee, in 
the absence of testimony, the finding should 
be that $100 is a reasonable fee: Dexter 
Horton & Co. v. Long, 2 Wash. 435. 

Upon the mortgagee's electing to declare 
the whole debt due after default in the pay- 
ment of interest or installments, there should 
be allowed an attorney's fee based upon a 
recovery of the entire debt: Bartlett Estate 
Co. v. Fairhaven Land Co., 49 Wash. 58. 

PRESENTATION TO ADMINISTRA- 
TOR, ETC.—The failure to present a claim 
against a decedent's estate secured by a 
mortgage on his land within one year after 
notice to creditors will not bar mortgagee's 
rights under the mortgage, but will prevent 
a judgment for deficiency after the mort- 
gaged property is exhausted: Scammon v. 
Ward, 1 Wash. 179; Reed v. Miller, 1 Wash. 
426. 

If a mortgagor dies pending foreclosure 
suit, it is not necessary, in order to recover 
costs and attorney’s fees, to have presented 
the claim to the administrator within one 
year after notice to creditors: Reed v. 
Miller, 1 Wash. 426. 

A debt secured by mortgage may be al- 
lowed as a claim against an estate irre- 
spective of foreclosure of the mortgage: 
Gleason v. Hawkins, 32 Wash. 464; Frew v. 
Clark, 34 Wash. 561. 

RECEIVER OVER: See 2 Remington’s 
Digest, p. 1957, §§ 186-190; Spokane v. 
Amsterdamsch Trustees Kantoor, 18 Wash. 
81; Norfor v. Busby, 19 Wash. 450; Bal- 
four-Guthrie Ins. Co. v. Geiger, 20 Wash. 
579; Woodward v. Winehill, 14 Wash. 394; 
Sibson v. Hamilton & Rourke Co., 21 Wash. 
362. 

A receiver may be appointed in insolvency 
proceedings, at the instance of the insolvent, 
with power to take possession of the mort- 
gaged property, but he cannot be allowed 
fees out of the fund or property to the 
prejudice of the mortgagee, unless he joins 
in the appointment: Lammon v. Giles, 3 W. 
T. 117. 

The fact that a mortgagee in possession 
of premises is committing waste will not 
authorize the appointment of a receiver in 
the absence of proof of the mortgagee’s in- 
solvency: Brundage v. Home ete. Ins. Assn., 
11 Wash. 277. 

Where a mortgagee has secured posses- 
sion of the mortgaged premises without 
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fraud, and there is any indebtedness due 
under the terms of the mortgage, the mort- 
gagee cannot be deprived of its possession 
by the appointment of a receiver: Id. 
LIEN AND PRIORITIES: See 2 Rem- 
ington’s Digest, pp. 1929-1934, $$ 54-74, 
Priority of liens: See infra, § 1132. 
Where two notes executed at the same 
time, but payable at different dates, are se- 
cured by mortgage upon rea! estate, the 
assignment of the notes to different parties 
does not give the assignee of the note first 
maturing a priority in proceeds, but they 


are entitled to share pro rata therein: First - 


Nat. Bank v. Andrews, 7 Wash. 261, 

Where the holder of two notes sells one 
of them and at the same time transfers the 
mortgage to the purchaser, the purchaser 
is given a priority in the security; the as- 
signment thereafter of the other note to 
third parties gives them no greater rights 
than those held by their assignor: Miller v. 
Savings Bank, supra. 

Assignments of mortgages are not within 
the operation of the recording acts of this 
state, and cannot affect priorities: Howard 
v. Shaw, 10 Wash. 151; Fischer v. Woodruff, 
25 Wash. 67, 

One who loans money to an individual 
partner, taking a mortgage back on part- 
nership lands of which such partner holds 
the legal title, has a priority over a re- 
ceiver of the partnership, if the mortgagee 
was without notice of partnership equities: 
Richmond v. Voorhies, 10 Wash. 316. 

A proceeding in foreclosure which seeks 
to determine priorities between mortgagees, 
but which is a sham and a fraud upon the 
court and a prior mortgagee, is against 
public policy and will not amount to a 
judieial determination of the rights of the 
parties: Connoly v. Cunningham, 2 W. T. 
242. 

A mortgagee who has taken a mortgage 
upon lands with knowledge that they had 
been omitted by mistake from a prior mort- 
gage is entitled to priority when the under- 
standing was that the first mortgagee should 
relinguish his equitable elaim upon condi- 
tions which were fullv performed: Packard 
v. Delfel, 9 Wash. 562. 

A subsequent mortgagee cannot impair 
the security of a prior mortgagee by creat- 
ing liens upon the mortgaged property, and 
the payment of costs incurred in the fore- 
closure of the subsequent mortgage is sub- 
ject to the complete satisfaction of the prior 
mortgage out of the mortgaged property: 
Howard v. Gemming, 10 Wash. 1. 

Although a promissory note and mortgage 
securing the same have been diverted by 
the pavee from the purpose designed by the 
maker when executed, no consideration hav- 
ing passed to him, and the same assigned 
hv the payee before maturity, to a bona 
fide purchaser for value, such purchaser has 
priority over maker and subsequent mort- 
gagees who take with notice of the record 
of the prior mortgage: Peters v. Gay, 9 
Wash, 383. 
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The bare recital in a mortgage that it is 
subject to a prior mortgage will not estop 
the mortgagee from questioning the con- 
sideration or validity of such prior mort- 
gage when the mortgagor is assailing it on 
the same grounds: Ault v. Blackman, 8 
Wash. 624. See, also, Bisbee v. Carey, 17 
Wash. 224; Keene Guaranty Sav. Bank v. 
Lawrence, 32 Wash. 572. 

Where a lien claimant’s rights accrue sub- 
sequent to a mortgage foreclosure suit on 
the premises, and he has actual knowledge 
of such suit, and does not protect his rights 
by intervention or otherwise, he is bound 
by the decree of foreclosure: Pacific Mfg. 
Co. v. Brown, 8 Wash. 347. 

In a suit to enforce a materialman’s lien 
with others having. co-ordinate rights of 
lien subject to a certain mortgage, and 
where one party by stipulation with mort- 
gagee took priority, the one holding the 
stipulation had his claim deducted from the 
mortgage, and the mortgagee was subro- 
gated to the rights of the one holding the 
stipulation: Potwin v. Denny Hotel Co., 9 
Wash. 316. 

Lien, duration, waiver or loss of: Sce 2 
Remington’s Digest, p. 1929, §§ 54, 55; 
Smith v. Northern Pac. R. Co., 22 Wash. 
500; Mason v. McLean, 6 Wash. 31; Com- 
mercial Nat. Bank of Seattle v. Johnson, 16 
Wash. 536; Hanna v. Reeves, 22 Wash. 6. 

Priorities between mortgages, or between 
mortgages and other claims: See 2 Reming- 
ton’s Digest, p. 1930, §§ 57, 58; Fischer v. 
Woodruff, 25 Wash. 67; Kelso v. Russell & 
Co., 33 Wash. 474; Manhattan Trust Co. v. 
Seattle Coal & Iron Co., 16 Wash. 499; 
Bellingham Bay Imp. Co. v. Fairhaven ete. 
R. Co., 17 Wash. 371; Seattle v. Hill, 14 
Wash. 487; Krutz v. Gardner, 18 Wash. 
832; Graham v. Smart, 42 Wash. 205. 

The release by a mortgagee of a portion 
of mortgaged premises sufficient to satisfy 
the mortgage debt, after notice of the liens 
of judgment creditors of the mortgagor upon 
the balance of the mortgaged property, dis- 
charges the mortgage as to all the property: 
Schaad v. Robinson, 50 Wash. 283. 

An allegation in an answer that a mort- 
gagee had full and actual knowledge of sub- 
sequent liens upon part of the mortgaged 
premises at the time he released other por- 
tions of the property from the mortgage 
is a sufficient allegation of notice operating 
to release pro tanto the balance of the prop- 
erty: Id. 

Mortgagees as bona fide purchasers: See 
2 Remington’s Digest. p. 1931, $$ 59-61; 
Dane v. Daniel, 23 Wash. 379; Dormitzer 
v. German Sav. € L. Soc., 23 Wash, 132; 
Schmidt v. Olympia Light etc. Co.. 40 Wash. 
131; Attebery v. O'Neil, 42 Wash. 487; 
Fischer v. Woodruff, 25 Wash, 67. 

Priority of mortgage for purchase money: 
See 2 Remington's Digest, p. 1922, $ 62; 
Bisbee v. Carey, 17 Wash. 224; Skeel v. 
Christenson, 17 Wash. 649. 

Priority of record—Notice—Failure to 
record: See 2 Remington’s Digest, pp, 1932, 
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1953, §§ 64-69; Goetzinger v. Rosenfeld, 16 
Wash. 392; Bank v. Doherty, 42 Wash, 317; 
Sengfelder v. Hill, 21 Wash. 371; Attebery 
v. O'Neil, 42 Wash. 487; Congregational 
Chureh Bldg. Soc. v. Scandinavian Free 
Chureh, 24 Wash, 433; Coolidge v. Schering, 
32 Wash, 557; Dawson v. McCarty, 21 
Wash. 314. 


Transactions subsequent to mortgage af- 
fecting priority: See 2 Remington’s Digest, 
pp. 1933, 1934, ss 70-74; Hanna v. Kasson, 
26 Wash. 568; Powell v. Nolan, 27 Wash. 
318; De Voe v. Rundle, 33 Wash. 604; East- 
ham v. Landon, 17 Wash. 48; Manhattan 
Trust Co. v. Seattle Coal & Iron Co., 19 
Wash. 493. 


VALID OR FRAUDULENT.—If a cor- 
poration, although heavily indebted, gives 
a mortgage in order to put itself in better 
shape for continuing the business, such 
mortgage will not be treated as that of an 
insolvent corporation for the purpose of 
hindering, delaying and defrauding the cred- 
itors: Vincent v. Snoqualmie Mill Co., 7 
Wash. 566. 

A mortgage by an insolvent corporation 
to a trustee to secure certain notes, pro- 
viding that the mortgagor should remain in 
possession and conduct the business as be- 
fore, paying expenses and applying the sur- 
plus to the debt secured, and further pro- 
viding that renewals and extensions of the 
note are to be secured; and none construed 
as payments, is voidable as to creditors as 
being a device to indefinitely perpetuate the 
eorporate life of an insolvent corporation: 
Thompson v. Huron L., Co., 4 Wash. 600. 

A mortgage executed by one corporation 
to another is not to be deemed fraudulent 
solely beeause of the fact that the same 
individual is president of both corporations: 
Roy & Co. v. Scott, Hartley & Co., 11 Wash. 
399. 

If the authorization of the trustees of a 
corporation for the giving of a mortgage 
does not preseribe the condition to be in- 
serted, the fact that provisions were in- 
sertel to keep the property insured, and 
authorizing the mortyagees to take posses- 
sion and to foreclose in case of attach- 
ments, would not render the mortgage void: 
Vineent v. Snoqualmie Mill Co., supra. 

Where all the: stockholders acquiesce in 
the execution of a mortgage upon its prop- 
erty they are estopped from setting up its 
invalidity: Roy & Co. v. Scott, Hartley & 
Co., supra. 

If a mortgage by a corporation, executed 
by its officers, was not authorized by the 
trustees, the corporation will be deemed to 
have ratified it by receiving the benefits 
thereof: Dexter Horton & Co. v. Long, 2 
Wash, 435. 

Validity: See 2 Remington’s Digest, p. 
1924, §§ 32, 33; Friday v. Parkhurst, 13 
Wash. 459; Manhattan Trust Co. v. Seattle 
Coal & Iron Co., 19 Wash. 493, 

A mortgage by a party of his alleged 
interest of land in a syndicate who had 
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falsely represented that he had paid his pro- 
portional interest therein, when in fact he 
had caused his associates, by his false rep- 
resentations, to pay the whole price, is void 
and cannot be foreclosed where the legal 
title is in a trustee for the bencfit of the 
syndicate: Shroufe v. Griffiths, 4 Wash. 161. 


Knowledge by the mortgagee’s attorney at 
the time of taking the mortgage, that it 
was given to hinder and defraud the mort- 
gagor’s creditors, although the mortgagee 
himself be ignorant of such purpose, ren- 
ders the mortgage void as to such creditors: 
Wells v. McMahon, 3 W. T. 532. 


A mortgage cannot be avoided on the 
ground of mental incapacity if a party vol- 
untarily executes it fully comprehending its 
terms and provisions, and where honest 
dealing requires its execution, although his 
mind was somewhat impaired at the time: 
Hodgdon v. Crosby, 1 W. T. 578. 


An agreement in a mortgage to pay in- 
terest semi-annually at the rate of one and 
one-half per cent per month, which, if not 
so paid, is to be added to principal and 
draw like interest, and for ten per cent 
attorney’s fees upon principal and interest, 
in case of foreclosure, is valid under the 
laws of this state: Reed v. Miller, 1 Wash. 
426. See, also, Sloane v. Lucas, 37 Wash. 
348, 

In the particular case held that the charge 
of fraud in the procurement of a mortgage 
was not sustained by the evidence: Hers- 
ner v. Martin, 8 Wash. 698. 

In a suit for foreclosure of a mortgage, 
plaintiff is entitled to a trial of an issue 
raised as to whether the title to the prem- 
ises asserted by a defendant other than the 
mortgagor was acquired prior or subsequent 
to the execution of the mortgage: Penn. 
Mtg. ete. Co. v. Gilbert, 13 Wash. 684; Cal. 
Sate Dep. etc. Co. v. Cheeney Elec. L. Co., 
12 Wash. 138, distinguished, 

Where one employed to procure a mort- 
gage loan, under an agreement for a certain 
commission, himself makes the loan and 
takes a note and mortgage therefor, and 
retains the stipulated commission under the 
direction of the mortgagor, he is entitled to 
a lien on the premises for such sum as if it 
had actuallv been paid to the mortgagor: 
Watson v. Sawyer, 12 Wash. 35; aflinned 
in Hill v. Sawyer, 12 Wash. 658, 

In the foreclosure of a mortgage to a cor- 
poration, the admission of other than rec- 
ord proof as to the change of name of the 
corporation from that stated in the mort- 
gage to the one under which the action was 
prosecuted is not prejudicial error, when 
the record also shows a finding, without an 
exception to it, that “the plaintiff company 
was and now is the owner and holder of 
said mortgage”: U. S. ete. Loan Co. v. 
Cade, 15 Wash. 38. 

In the foreclosure of a mortgage by a loan 
and building company the certificate of 
stock issued by it to defendant, with his 
assignment of the same to the cumpany, is 
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admissible in evidence, when reference 
thereto is made in the note and mortgage: 
Id. 

Where a note and mortgage given to & 
loan and building company provide that in 
case the maker fails to pay any installment 
of interest or make any monthly payment 
on certain stock in the company, which had 
been issued to him and assigned to the 
company as further security, for the period 
of three months after the same shall become 
due, then the whole sum with interest shall 
upon the election of the company become 
due and payable, the default does not be- 
come fixed for the purposes of the adjust- 
ment of the account between the parties, 
until the company elects to declare the en- 
tire amount due and payable, but until such 
time the contract continues in force en- 
titling the company to accruing interest and 
payments upon the certificates of stock as- 
signed to it: Id. See further, Interstate 
Savings & Loan Assn. v. Knapp, 20 Wash. 
Dd) 

A decree of foreclosure against the execu- 
tor of an estate is binding on devisees, al- 
thongh not parties to the action: Hill v. 
Lowman, 15 Wash. 503; see Hyde v. Heller, 
10 Wash. 586. 

A finding by the court in a foreclosure 
proceeding that a mortgage had become due 
prior to the date of its maturity is war- 
ranted, when the mortgage provides that 
the mortgagee has an option to declare the 
whole sum due for failure to pay any in- 
stallment of interest, and there is evidence 
suflicient to show such election: Ames v. 
Bigelow, 15 Wash. 532. 

The fact that bonds were executed as of 
a certain date, and a mortgage to secure 
their payment given to a trustee for the 
bondholders, will not give a legal existence 
to the mortgage until the date of the sale 
and delivery of the bonds: Wade v. Donau 
Brewing Co., 10 Wash. 284. 

The fact that the complaint, in an action 
for the reformation of a mortgage, does not 
in express terms aver that the mortgage 
was erroneously executed through “mutual 
mistake” will not render it insuffieient, if 
it sets up facts from which such a eonclu- 
sion is inevitable: Murdoch v. Leonard, 15 
Wash. 142. 

In an action to reform and foreclose a 
mortgage upon premises erroneously de- 
seribed, the mortgagors’ ownership of the 
premises intended to be mortgaged is suffi- 
ciently proved prima facie by evidence show- 
ing that the defendants were in possession 
of the property, exercising acts of owner- 
ship, renting and receiving rent therefor, 
insuring same in their own right as owners, 
and that they offered to convey the property 
to the mortyagee in consideration of a re- 
lease of the mortgage and the payment of a 
small sum of money: Id. 

One whose title is adverse to and para- 
mount to the mortgagor is not a necessary 
nor proper party to a foreclosure of the 
mortgage: Id, 
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In an action to reform and foreclose a 
mortgage upon premises misdescribed there- 
in, the plaintiff is not entitled to a decree 
when he has, in consideration of a release 
of the mortgage, received a deed conveying 
the premises as erroneously described in the 
mortgage, and has failed to surrender the 
deed or to tender a reconvevance of the 
premises, as misdescribed therein: Id. 

Where an assignment of a mortgage held 
by a mortgage company has been executed 
by one of its vice-presidents, under the seal 
of the corporation, and it is shown that it 
had been the eustom of this officer for a 
considerable period of time prior thereto to 
assign like securities, the corporation is es- 
topped to afterward question his authority 
in that respect: Atlantic Trust Co. v. Beh- 
rend, 15 Wash. 467. 

If an assignment of a mortgage is suffi- 
cient to estup the mortgagee from disputing 
it, the mortgagor cannot raise any question 
as to the validity of the assignment in an 
action of foreclosure instituted by the as- 
signee: Id. 

In an action to foreclose a mortgage on 
certain real estate, to which one of the de- 
fendants interposes the defense that he has 
a paramount interest by reason of a judg- 
ment lien against a leasehold interest in 
the land, evidence is admissible to show that 
the actual interest of the judgment debtor 
in the lands is less than it is made to appear 
by the county records: Book v. Willey, 8 
Wash, 267. 

One who executes a mortgage representing 
himself to be a single man is estopped from 
denying its validity on the ground of his 
marriage and the failure of his wife to join 
therein: Canadian ete. Trust Co. v. Bloomer, 
14 Wash. 491; Sadler v. Niesz, 5 Wash. 182. 

An innocent mortgagee of land is not 
subject to the elaim of a wife of the mort- 
gapor, who for more than thirty years had 
lived apart from him in another state, while 
he represented himself, and was understood 
in the locality where he resided, to be a 
single man: Canadian ete. Trust Co. v. 
Bloomer, supra; Sadler v. Niesz, supra. 

The written notice contemplated by a pro- 
vision of a trust deed, that upon default in 
payment of interest the bonds secured shall, 
at the election of the trustee, become imme- 
diately due upon the giving of such written 
notice, may be dispensed with and_ the 
election made by the bondholders, where the 
corporation deceived them as to the amount. 
due on a mortgage to the trustee and con- 
spired with the trustee to dispose of the 
property contrary to the provisions of the 
deed: Clay v. Selah Valley Irrigation Co., 
14 Wash. 543. 

The appointment of a receiver on the ap- 
plication of bondholders, upon the foreclos- 
ure of a trust deed, is warranted when it is 


` shown that the trustee is insolvent, occupies 


an adverse position to the bondholders, and 
has been guilty of fraud: Id. 

A receiver may be appointed pending 
foreclosure of a real estate mortgage, 
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where it appears that the mortgagors had 
abandoned the property and left for 
foreign lands and that a receiver is nec- 
essary to care for and protect the prop- 
erty and rent the same during the pend- 
ency of the action: Collins v. Gross, 51 
Wash, 516. 

That portion of mortgaged premises con- 
veyed at the instance of the mortgagor by 
a grantee of the mortgaged premises in & 
deed absolute on its face, but in reality in- 
tended as security, to a corporation charge- 
able with notice of the nature of the title, 
is to be sold in satisfaction of the prior 
mortgage before the remaining portion, un- 
der the rule requiring sales to be made in 
inverse order of alienation: Stalb v. Ainslie, 
14 Wash. 567. 

Althesgh an assignment for the benefit of 
creditors has been made by a mortgagor, 
it is a matter within the discretion of the 
court to grant leave to the mortgagee to 
institute a separate suit for foreclosure: 


Penn Mut. Life Ins. Co. v. Fife, 15 Wash. . 


605; Gilbert Hunt Mfg. Co. v. Wheeler, 15 
Wash, 594. 

The action of the court in assignment 
proceedings in granting leave to a mort- 
gagee of the assignor to bring a separate 
suit for forcelosure cannot be collaterally 
attacked in the foreclosure proceeding: Penn 


Mut. Life Ins. Co. v. Fife, supra. 
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Where a mortgagee, who has assigned the 
principal and coupon notes secured by the 
mortgage, with a guaranty of their pay- 
ment, subsequently brings suit for foreclos- 
ure upon default in payment of some of the 
coupon notes, under a provision of the 
mortgage allowing foreclosure in case of 
default in payment of any part of principal 
or interest, the assignee of the notes is a 
party in interest and & necessary party to 
the action: Bacon v. O’Keefe, 13 Wash. 655. 


Defenses to foreclosure: See 2 Reming- 
ton’s Digest, pp. 1948-1950, $$ 143-149; 
Frye v. Meyer, 22 Wash. 277; Brown v. 
Elwell, 17 Wash. 442; Washington L. & T. 
Co. v. Ritz, 37 Wash. 642; Security Sav. Soc. 
v. Cohalan, 31 Wash. 266; Interstate Sav. & 
L. Assn. v. Cairns, 16 Wash. 215; Eastham 
v. Landon, 17 Wash. 48; Hanna v. Reeves, 
22 Wash. 6; Perkins v. Bailey, 38 Wash. 
46; Gordon v. Decker, 19 Wash. 188; Friday 
v. Parkhurst, 13 Wash. 439. 


An answer states a good defense to the 
foreclosure of a mortgage, where it alleges 
that the same is paid and satisfied and that 
the satisfaction was being withheld and the 
foreclosure is being prosecuted as a fraud- 
ulent conspiracy to eliminate defendants’ 
liens against part of the property: Schaad 
v. Robinson, 50 Wash. 283. 


(5886.) Remedy Confined to Mortgaged Property, When. 


When there is no express agreement in the mortgage, nor any separate 
instrument given for the payment of the sum secured thereby, the remedy 


of the mortgagee shall be confined to the property mortgaged. 


[L. ’o4, p. 


207, $ 409; Cd. ’81, $ 610; 2 H. C., $ 626.] 


See § 1119, judgment for deficiency. 
Cited in 14 Wash. 283. 
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(5887.) Judgment—Order of Sale—Satisfaction of. 


In rendering judgment of foreclosure, the court shall order the mort- 
gaged premises, or so much thereof as may be necessary, to be sold to satisfy 


the mortgage and costs of the action. 


The payment of the mortgage debt. 


with interest and costs, at any time before sale, shall satisfy the Judgment. 
[L. ’54, p. 207, $ 410; Cd. 81, $ 611; 2 H. C., $ 627.] 


Cited in 11 Wash. 616, 687. 

Under this section the mortgagor has the 
right to redeem the property at any time 
prior to the sale by paying the mortgage 
debt with interest and costs: Stevens v. 
Ferry (Wash.), 48 Fed. 7, 11. 

And unless he avail himself of the right 
given by law, or the grace extended him by 
order of court, bis right to redeem and his 
interest in the property is extinguished, and 
the purchaser’s right to a valid deed be- 
eomes absolute: Stevens v. Ferry, supra. 
See Parker v. Dacres, 2 W. T. 439. But see 
‘eidns $ 585, redemption. 

JUDGMENT OR DECREE.—Scope and 
extent of relief—Opening or vacating: See 2 
Remington’s Digest, pp. 1958, 1959, §§ 194- 
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199; Hays v. Miller, 1 W. T. 143; Shumway 
v. Orchard, 12 Wash. 104; Fuller & Co. v. 
Hull, 19 Wash. 400; Dormitzer v. German 
Sav. € L. Soc., 23 Wash. 132; In re Seattle, 
26 Wash. 602; Anrud v. Scandinavian-Amer. 
Bank, 27 Wash. 16; Smithson Land Co. v. 
Brautigam, 16 Wash. 174; Dane v. Daniel, 
28 Wash. 155; Twigg v. James, 37 Wash. 
434. 

Conclusiveness, operation and effect of 
judgment or decree: See 2 Remington’s Di- 
gest, p. 1960, $9 200-202; Rohrer v. Snyder, 
29 Wash. 199; Twigg v. James, 37 Wash. 
434; Manhattan T. Co. v. Seattle Coal ete. 
Co., 19 Wash. 493; McGee v. Wineholt, 23 
Wash, 748; Clark v. Eltinge, 38 Wash, 376; 
Fuller & Co. v. Hall, 19 Wash. 400, 


$$ 1119, 1120 LIENS AND THEIR ENFORCEMENT. [TITLE VIT 


§ 1119. (5888.) Judgment for Deficiency, When. 

When there is an express agreement for the payment of the sum of money 
secured contained in the mortgage or any separate instrument, the court shall 
direct in the decree of foreclosure [or order of sale] that the balance due on 
the mortgage, and costs, which may remain unsatisfied after the sale of the 
mortgaged premises, shall be satisfied from any property of the mortgage 


debtor. 


[L. °54, p. 208, $ 211; Cd. '81, $ 612; 2 H. C., $ 628.] 


See supra, $ 469, and notes, modification of judgments. 
See supra, $ 1117, remedy confined to mortgaged property, when. 


Cited in 11 Wash. 110, 616; 12 Wash. 106. 


This section was not repealed by Laws 
1899, page 85, $ 2, since that section was 
void as not included in the title of the 
act: Bradley Engineering etc. Co. v. 
Muzzy, 54 Wash. —, decided July 17, 1909. 

Laws 1897, page 98, $ 1 [Bal. Code, $ 
5888a], limiting the mortgagee to the mort- 
gaged property, was held void in Dennis v. 
Moses, 18 Wash. 597. 


Deficiency and personal liability: See 2. 


Remington's Digest, p. 1966, §§ 226-232; 
Rogers v. Turner, 19 Wash. 399; State ex 
rel, Twigg v. Superior Court, 34 Wash. 643; 
Fuller & Co. v. Hull, 19 Wash. 400; Hard- 
ing v. Atlantie Trust Co., 26 Wash. 536; 
Twigg v. James, 37 Wash. 434; Clark v. 
Eltinge, 29 Wash. 215. 

This section was enacted for the express 
purpose of making a distinction between the 
power of the court where there was an ex- 
press agreement to pay in a separate 1n- 
strument and when there was no such agree- 
ment: Shumway v. Orchard, 12 Wash. 104, 
106. 

Under this section and § 1121 the court is 
authorized, upon decreeing foreclosure, to 
also direct the entry of a deficiency judg- 
ment, upon which execution may be levied 
against other property of the mortgagor for 
any balance due, when there is an express 
agreement to pay the sum of money secured 
by the mortgage: Id. 104; contra, Hays v. 
Miller, 1 W. T. 143. 

In foreclosure where there is no answer 
plaintiff is not entitled to a deeree for a 
deficieney when not prayed for in the com- 
plaint: Bank of California v. Dyer, 14 
Wash, 279, 282. 

Where no personal judgment is sought or 
obtained, but a deeree of foreclosure merely, 
plaintiff's remedy against the debtor is ex- 
hausted: Id. 283. 

In case of foreclosure, no lien can be ob- 
tained on property not mentioned in the 
mortgage until, by sale of the mortgaged 
premises, a deficiency has been aseertained: 
Hays v. Miller, 1 W. T. 143. 

Although the form of a defieienev judg- 
ment may be objeetionable, yet where it 
clearly appears therefrom that it was the 
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intent of the court to have the mortgaged 
property first sold, and, if the proceeds were 
insufficient, that execution over should be 
had for the remainder, the decree cannot 
be attacked collaterally for the want of 
form: Munch v. McLaren, 9 Wash. 676. 


A simple decree for sale of mortgaged 
premises does not constitute a lien on prop- 
erty outside the mortgage, and cannot be 
amended nune pro tunc so as to prejudice 
a prior mortgage or encumbrance on other 
property of the mortgagor: Hays v. Miller, 
supra. 


Judgment of foreclosure without personal 
service upon mortgagor, when the full 
amount of indebtedness is not realized from 
sale of mortgaged property, will not pre- 
vent the maintaining of a personal action 
to recover the balance due: Howard v. Mc- 
Naught, 9 Wash. 355. 

Evidence of value of land, in such case, 
in absence of an allegation of fraud in the 
sale, is immaterial: Id. 

Personal judgment against the wife is 
unwarranted in a foreclosure suit upon a 
mortgage executed by the husband and wife 
to secure payment on an overdue note exe- 
cuted by the husband, although the mort- 
gage provided that the mortyagors would 
pay the note when the same should become 
due: Exchange Nat. Bank v. Wolverton, 11 
Wash. 109. 

In foreclosure suit on mortgage securing 
note and interest coupons the plaintiff is 
not entitled to judgment for the interest 
note not due, although the note in terms 
provides that in case of default in interest 
when due, the principal note and interest 
coupons shall mature and become payable 
at onee at the option of the holder: Cloud 
v. Rivord, 6 Wash. 555. 

Where a foreclosure decree is rendered 
against a debtor subseqnent to his dis- 
charge in insolveney, but before the order 


‘therefor had been entered, and the debtor 


failed to ask that plaintiff’s recovery in 
foreclosure be limited to the property mort- 
gaged, the discharge will not prevent a re- 
covery for the deficiency remaining, after 
the sale of the mortgaged premises: Leisure 
v. Kneeland, 2 Wash. 527, 


Judgments for Deficiency, Form of. 


Judgments over for any deficiency remaining unsatisfied after applica- 
tion of the proceeds of sale of mortgaged property, either real or personal, 
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shall be similar in all respects to other judgments for the recovery of money, 

and may be made a lien upon the property of a judgment debtor, as other 

judgments, and the collections thereof enforced in the same manner. [Cf. 

L. '54, p. 208, $ 411; L. ’69, p. 148, $ 575; Cd. ’81, $ 622; 2 H. C., $ 629.] 
Cited in 11 Wash. 616. 


8 1121. (5890.*) Execution to Enforce Decree. 

A decree of foreclosure of mortgage or other lien may be enforced by 
execution as an ordinary judgment or decree for the payment of money. 
The execution shall contain a description of the property described in the 
decree. The sheriff shall indorse upon the execution the time when he re- 
ceives it, and he shall thereupon forthwith proceed to sell such property, or 
so much thereof as may be necessary to satisfy the Judgment, interest and 
costs upon giving the notice prescribed in section 582. [L. 799, p. 85, $ 1; 
L. ’d4, p. 208, $ 412; L. ’69, p. 146, $ 567; Cd. ’81, $ 613; 2H. C., $ 630.] 

For former law repealed hereby, see L. ’97, pp. 70-76, which repealed 2 Hill's Code, 


511-521. 


Section 2 of this act is omitted as not included in the title: 


$ 3, of this act, see $ 582, supra. 
See supra, § 578, sales on execution, 
See supra, § 591, confirmation of sales. 


Cited in 11 Wash. 688; 12 Wash. 106; 17 
Wash. 622, 643; 18 Wash. 560; 46 Wash. 
405. 

The provision of Ballinger’s Code, § 5890, 
requiring the sheriff forthwith to levy upon 
other property, etc., precludes the idea of a 
return to the court and obtaining judgment 
for deficiency based thereon. The execution 
here referred to is the execution which the 
sheriff already has in his hands: Shumway 
v. Orchard, 12 Wash. 104, 106. 


Where by sale of the mortgaged property 
the judgment is unsatisfied, under the order 
of sale, it is the duty of the sheriff to pro- 
ceed at once to make such further levy and 
sale of the debtor’s property subject to exe- 
cution sufficient to satisfy the judgment: 
Hays v. Miller, 1 W. T. 143. 


When the whole amount of the debt se- 
cured by the mortgage is due, judgment may 
be rendered theretor, to have the effect of a 
lien as in money judgments, differing only 
in the manner of satisfaction; but accord- 
ing to Hewitt, C. J., this lien cannot attach 
until the deficiency is ascertained by a sale 
of the mortgaged property: Id. 


A sale under a mortgage foreclosure is not 
void because not made subject to redemp- 
tion, as provided by statute relating to sales 
of real estate under execution, nor by rea- 
son of nonconformity to the provisions of 
the statute in other particulars on the part 
of the sheriff in executing and returning 
process: Stevens v. Ferry (Wash.), 48 Fed. 
7,11. 

Upon forcelosure of a mortgage upon land 
a portion of which had been conveyed away 
subsequent to the mortgage, it is the duty 
of the court to direct the remaining portion 
to be first sold, providing it ean be done 
without impairing the security of the mort- 
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See note to § 1119. For 


gage: Solicitors etc. Co. v. Washington etc. 
Ry. Co., 11 Wash. 684. 

Real property can be sold under execution 
in a foreclosure case only in the county in 
which it is situated and by the sheriff of 
that county, under Constitution, Article IV. 
§ 6, providing that process of the superior 
courts shall extend to all parts of the state, 
Ballinger’s Code, § 5890, providing that de- 
crees of foreclosure shall be enforced by exe- 
cution, and § 513, supra, providing that the 
writ shall issue to the sheriff of the county 
in which the property is situated, and for 
notice and sale in such county; and an exe- 
cution sale in one county, of lands situated 
in two counties foreclosed in one action, is 
void: Vietzen v. Otis, 46 Wash. 402. i 


SALE.—Statutory provisions, appraisal, 
time, notice, bids, parcels, ete.: See 2 Rem- 
ington’s Digest, pp. 1961, 1962, gy 204-210; 
Swinburne v. Mills, 17 Wash. 611; State 
ex rel, Purves v. Moyer, 17 Wash. 643; 
Dennis v. Moses, 18 Wash. 537; Nationat 
Bank of Commerce v. Lock, 17 Wash. 528; 
Manhattan Trust Co. v. Seattle Coal & Iron 
Co., 19 Wash. 493; Dalgardno v. Barthrop, 
40 Wash. 191; Moody v. Northwestern ete. 
Bank, 20 Wash. 413. 

Opening or vacating judgment or decree: 
See 2 Remington’s Digest, p. 1959, § 198; 
Brooks v. Lewis, 22 Wash. 192; Terry v. 
Furth, 40 Wash. 493; Land Mtg. Bank v. 
Nicholson, 24 Wash. 258. 

A decree of foreclosure will not be va- 
cated on the ground of fraud because a 
certain portion of the land ordered sold had 
been released by the mortgagee: State v. 
Superior Court, 8 Wash. 591. 

A purehaser under a foreclosure sale, who 
takes possession and leases to another, can- 
not be compelled to account at the suit of 
the mortgagor for rents and profits arising 


§§ 1123, 1124 


from the use and occupation for the period 
between sale and redemption: Hardy v. 
Herriott, 11 Wash. 460. 

Under § 519, 2 H. C., the purchaser under 
foreclosure sale is entitled to the possession 
or rental, where there is a tenant, of the 
property from the day of sale: Debenture 
Corporation v. Warren, 9 Wash. 312. 

If the decree in foreclosure provides that 
the proceeds shall be divided proportionately 
between certain parties, the issuance of exe- 
cution at the instance of one of them and 
sale thereunder will not bar an appeal there- 
from to determine questions of priority: 
Miller v. Savings Bank, 5 Wash. 200. 

Plaintiff in foreclosure is the proper party 
to proceed by writ of assistance where the 
purchaser at foreclosure sale is entitled to 
possession during period of redemption, and 
the mortgagor refuses to surrender: Deben- 
ture Corporation v. Warren, supra. 

Sale—Confirmation of, opening or vacat- 
ing: See 2 Remington’s Digest, p. 1963, §§ 
213-216; Snipes v. Kelleher, 31 Wash. 386; 
State ex rel. Steele v. Northwestern & Pac. 
Hypotheek Bank, 18 Wash. 118; Terry v. 
Furth, 40 Wash. 493; Hyde v. Heaton, 43 
Wash. 433; Brooks v. Lewis, 22 Wash. 192. 

A mortgage foreclosure sale of land situ- 
ated in a county other than the one in which 
the sale was had is not cured by a direction 
in the decree that the sale be so made, or 
by confirmation of the sale: Vietzen v. Otis, 
46 Wash. 402. 

Contirmation of sale under decree of fore- 
closure concludes inquiry as to mere irregu- 
larities, provided they are not of such a 

nature as to oust the court of jurisdiction: 
Parker v. Dacres, 1 Wash. 190. 

A sheriff, under Ballinger’s Code, $ 1609, 
was not entitled to commissions upon 
the sale of mortgaged premises under decree 
of foreclosure if the property is bid in by 
plaintiff for the mortgaged debt, and no 
moneys pass throngh the sheriff’s hands: 
State v. Prinee, 9 Wash. 107; Soderberg v. 
King County, 15 Wash. 194; Spinning v. 
Pierce County, 20 Wash. 126, 

Certificate of sale is color of title: Sce 2 
Remington’s Digest, p. 1963, $ 214; Phila- 
delphia Mtg. € T. Co. v. Palmer, 32 Wash. 
455; Olson v. Howard, 38 Wash. 15, 
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Effect of defects or irregularities, and re- 
versal of judgment: See 2 Remington’s Di- 
gest, p. 1964, §§ 219, 220; Smithson Land 
Co. v. Brautigam, 16 Wash. 174; Invest- 
ment Securities Co. v. Adams, 37 Wash. 211; 
Sloane v. Lucas, 37 Wash. 348; State ex 
rel. Manhattan Trust Co. v. Superior Court, 
17 Wash. 380; Hinchman v. Point Defiance 
E. Co., 17 Wash. 399. 


Possession by and conveyance to pur- 
chaser: See 2 Remington's Digest, pp. 1964, 
1965, §§ 221-225; State ex rel. Stecle v. 
Northwestern & Pac. Hypotheck Bank, 18 
Wash. 118; Clark v. Eltinge, 38 Wash. 376; 
Me Manus v. Morgan, 38 Wash. 528; State 
ex rel. Hartman v. Superior Court, 21 Wash. 
469; National Bank of Commerce v. Lock, 
17 Wash. 528; Dennis v. Moses, 18 Wash. 
537. 

Right of redemption in general— Waiver 
of right: See 2 Remington’s Digest, pp. 
1972, 1973, §§ 252-256; Dane v. Daniel, 23 
Wash. 379; State ex rel. Twiss v. Carpenter, 
19 Wash. 378; Preston-Parton Mill Co. v. 
Dexter Horton & Co., 22 Wash. 236; Krutz 
v. Gardner, 25 Wash. 396; Geddis v. Pack- 
wood, 30 Wash. 270; Plummer v. Ilse, 41 
Wash. 5; Dennis v. Moses, 18 Wash. 537. 


Extension, improvements, taxes, tender 
and payment into court: See 2 Remington's 
Digest, pp. 1973, 1974, §§ 258-262; Mann 
v. Provident Life ete. Co., 42 Wash. 581; 
Sloane v. Lucas, 37 Wash. 348; Farrell v. 
Gustin, 18 Wash. 239; Shepard v. Vincent, 
38 Wash. 493; State ex rel. Twiss v. Car- 
penter, 19 Wash. 378; Sawyer v. Vermont 
Loan etc. Co., 41 Wash. 524, 


Actions and proceedings on redemption, 
limitations, etc.: See 2 Remington's Digest, 
pp. 1974, 1975, 88 263-268; Baggott v. 
Turner, 21 Wash. 339; Investment Securities 
Co. v. Adams, 37 Wash. 211; Shepard v. 
Vincent, 38 Wash. 493; Northern Pac. R. 
Co. v. Ely, 25 Wash. 384; Krutz v. Gardner, 
25 Wash. 396; Catlin v. Murray, 37 Wash. 
164; Smithson Land Co. v. Brautigam, 16 
Wash. 174; Sloan v. Lucas, 37 Wash. 348; 
Sawver v. Vermont Loan etc. Co., 41 Wash. 
524; Gravelle v. Canadian ete. Co., 42 Wash. 
457; De Roberts v. Stiles, 24 Wash, 611, 


(5891.) Levy upon and Sale of Other Property. 


In all actions of foreclosure where there is a decree for the sale of the 


mortgaged premises or property, and a judgment over for any deficiency re- 
maining unsatisfied after applving the proceeds of the sale of mortgaged 
property, further levy and sales upon other property of the judgment debtor 
may be made under the same execution. [Cf. L. ’69, p. 148, § 573; L. 73, 
p. 151, $ 571; L. ’77, p. 129, $ 623; Cd. ’81, $ 620 in part, last part in follow- 
ing section. ] 


$ 1124. (5892.) Publication of Notice. 
When sales ee other property not embraced in the mortgage or decree of 
sale are made under the execution to satisfy any deficiency remaining due 
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upon judgment, two weeks’ publication of notice of such sale shall be suffi- 
cient. Such notice shall be published in a newspaper printed in the county 
where the property is situated, and if there be no newspaper published 
therein, then in the most convenient newspaper having a circulation in said 


county. [Cf. L. ’69, p. 148, $ 574; Cd. '81, $ 621; 2 H. C., $ 631.] 


$ 1125. (5893.) Concurrent Actions not Maintainable. 

The plaintiff shall not proceed to foreclose his mortgage while he is 
prosecuting any other action for the same debt or matter which is secured by 
the mortgage, or while he is seeking to obtain execution of any Judgment in 
such other action; nor shall he prosecute any other action for the same matter 
while he is foreclosing his mortgage or prosecuting a judgment of foreclosure. 


[L. *54, p. 208, $ 413; Cd. ’81, $ 614; 2 H. C., $ 632.] 


Cited in 29 Wash. 203; 32 Wash. 205; 
47 Wash. 163-165. 

If a written instrument constitutes both 
a promissory note and a mortgage, the 
holder, at his option, may recover a money 
judgment upon it, or foreclose: Frank v. 
Pickle, 2 W. T. 55. See, also, Frye v. 
Meyer, 22 Wash. 277. 

Only a single suit can be maintained at 
one time to foreclose a mortgage upon land 
in this state, and collect the debt secured 
thereby, notwithstanding several distinct 
tracts ineluded in the mortgage are situ- 
ated in different counties: Stevens v. Ferry 
(Wash.), 48 Fed. 7. See Hays v. Miller, 1 
W. T. 143. 

This statute, preventing a concurrent ac- 
tion for the recovery of the mortgaged debt, 
pending foreclosure suit, is in derogation 


of the common law, and to be strictly con- 
strued, so far as it restricts the remedy; 
its object was to avoid a multiplicity of 
suits and save expense and to accomplish 
in one action what formerly could only be 
attained by two suits: Hays v. Miller, 1 W. 
T. 143. See Hinchman v, Anderson, 32 
Wash, 198. 

An attachment suit by mortgagee is not 
ground for & collateral attack on foreclos- 
ure: Rohrer v. Snyder, 29 Wash. 199. 

Foreclosure of security is not a prerequi- 
site to an action in this state upon a note 
made in Montana, secured on property in 
California, under the statutes of Montana 
requiring foreclosure of a mortgage before 
any resort to the note secured thereby: Man- 
tle v. Dabney, 50 Wash. 394, 


§ 1126. (5894.) Installments not Due—Proceedings, 
Whenever a complaint is filed for the foreclosure of a mortgage upon 


which there shall be due any interest or installment of the principal, and 
there are other installments not due, if the defendant pay into the court the 
principal and interest due, with costs, at any time before the final judgment, 
proceedings thereon shall be stayed, subject to be enforced upon a subse- 
quent default in the payment of any installment of the principal or interest 
thereafter becoming due. In the final Judgment, the court shall direct at 
what time and upon what default any subsequent execution shall issue. 
[Cf. L. 754, p. 208, $ 414; L. *69, p. 147, $ 569; Cd. ’81, $ 615; 2 IL C., 


$ 633.] 


Cited in 29 Wash, 238, 

Right to foreclose for default or breach 
of condition—Waiver of right: See 2 Rem- 
ington's Digest, p. 1946, $$ 131-138; George 
v. Butler, 26 Wash. 456; White v. Krutz, 
37 Wash. 34; Bank v. Doberty, 29 Wash. 
233; Johnson v. Irwin, 16 Wash, 652; 
Board of Erection Fund v. First Presby- 
terian Church, 19 Wash. 455; First Nat. 
Bank of Snohomish v. Parker, 28 Wash. 234; 
White v. Krutz, 37 Wash. 34; Bank v. 
Doherty, 29 Wash. 233. 

An assignee of a mortgage giving to the 
mortgagor the option to declare the whole 
sum due upon default in the payment of 
interest or principal has the right to exer- 


695 


cise the option, although the mortgage omits 
words of inheritance or of succession: Bart- 
Iett Estate Co. v. Fairhaven Land Co., 49 
Wash, 58. 

A release agreement providing that por- 
tions of the mortgaged premises shall be 
released upon the making of partial pay- 
ments “prior to maturity,” requires that 
such payments be made before the mortga- 
gee has elected to declare the whole debt 
due for default in the payment of inter- 
est or installments of the principal; and 
evidence of sales, since the commencement 
of the action, of portions of the premises 
sufficient to pay the amount of the debt 
in arrears, ig inadmissible; Id. 


§§ 1127-1129 LIENS AND THEIR ENFORCEMENT. [Tırre VIIL 


$ 1127. (5895.) Sale in Parcels—Order. 

In such cases, after final judgment, the court shall ascertain whether the 
property can be sold in parcels, and if it can be done without injury to the 
interests of the parties, the court shall direct so much only of the premises 
to be sold as will be sufficient to pay the amount then due on the mortgage, 
with costs, and the judgment shall remain and be enforced upon any sub- 
sequent default, unless the amount due shall be paid before execution of the 
judgment is perfected. [L. ’54, p. 208, $ 415; Cd. 81, $ 616; 2 H. C., 
§ 634.] | 

Cited in 11 Wash. 689. 


§ 1128. (5896.) Sale of Whole—Application of Proceeds. 

If the mortgaged premises cannot be sold in parcels, the court shall or- 
der the whole to be sold, and the proceeds of the sale shall be applied first 
to the payment of the principal due, interest, and costs, and then to the resi- 
due secured by the mortgage and not due; and if the residue do not bear 
interest, a deduction shall be made therefrom by discounting the legal in- 
terest; and in all cases where the proceeds of the sale shall be more than suf- 
ficient to pay the amount due and costs, the surplus shall be paid to the 
mortgage debtor, his heirs and assigns. [L. ’54, p. 208, $ 416; Cd. ’81, $ 617; 
2 H. C., $ 635.] 


Sale—Disposition of proceeds and sur- Review: See 2 Remington’s Digest, p. 
plus: See 2 Remington’s Digest, pp. 1967, 1968, §§ 236-241; State ex rel. Twigg v. 
1968, §§ 233-235; Goetzinger v. Rosenfeld, Superior Court, 34 Wash. 643; Bank v. 
16 Wash. 392; Smythe v. New England Doherty, 42 Wash. 317; State ex rel. Man- 
Loan etc. Co., 12 Wash. 424; Soderberg hattan Trust Co. v. Superior Court, 17 
v. King County, 15 Wash. 194; Moody Wash. 380; Reed v. Parker, 33 Wash, 107; 
v. Northwestern ete. Bank, 20 Wash, 413; Deeg v. Ettleson, 38 Wash. 241, 

Kelso v. Russell, 33 Wash. 474. 


CHAPTER IIT. 
LIENS OF MECHANICS AND MATERIALMEN. 


$ 1129. (5900.*) Who may have Lien. 

Every person performing labor upon or furnishing material to be used 
in the construction, alteration or repair of any mining claim, building, wharf, 
bridge, ditch, dyke, flume, tunnel, well, fence, machinery, railroad, street-rail- 
way, wagon road, aqueduct to create hydraulic power or any other structure 
or who performs labor in any mine or mining claim or stone quarry, has a lien 
upon the same for the labor performed or material furnished by each, re- 
spectively, whether performed or furnished at the instance of the owner of 
the property subject to the lien or his agent; and every contractor, subcon- 
tractor, architect, builder or person having charge, of the construction, 
alteration or repair of any property subject to the lien as aforesaid, shall be 
held to be the agent of the owner for the purposes of the establishment of 
the lien created by this chapter: Provided, that whenever any railroad com- 
pany shall contract with any person for the construction of its road, or any 
part thereof, such railroad company shall take from the person with whom 
such contract is made a good and sufficient bond, conditioned that such per- 
son shall pay all laborers, mechanics, and materialmen, and persons who 
supply such contractors with provisions, all just dues to such persons or to 
any person to whom any part of such work is given, incurred in carrying on 
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such work, which bond shall be filed by such railroad company in the office 
of the county auditor in each county in which any part of such work is situ- 
ated. And if any such railroad company shall fail to take such bond, such 
railroad company shall be liable to the persons herein mentioned to the full 


extent of all such debts so contracted by such contractor. 


$ 1; L. ’05, p. 229, $ 1. 


[L. 93, p. 32, ` 


For former laws see: L. '54, pp. 392, 393; L. ’60, pp. 286, 287; L. ’63, pp. 418-420; 
L. ’73, pp. 441-444; L. *77, p. 219; Cd. *81, $$ 1957-1971; L. '88, p. 131; 1 H. C, 


$$ 1663-1667. 


See infra, $ 1133, duplicate notice to owners, 


See infra, $ 1134, requisites of claim, 
See infra, $ 1140, foreclosure of claim, 


See infra, $ 1145, subjecting community interests. 


Cited in 11 Wash. 311; 
16 Wash. 139; 20 Wash. 410; 21 Wash. 
622; 27 Wash. 86, 322, 341; 36 Wash. 
339, 536, 537; 42 Wash. 293, 294, 296; 
43 Wash. 2; 44 Wash. 386; 45 Wash. 
659; 52 Wash. 562. 

A mechanic's lien is a creature of the 
statute and its validity must in all cases be 
determined by the statute creating it: 
Johnston v. Harrington, 5 Wash. 73, 80. 

“Materials,” as used in the lien law, does 
not include “provisions” furnished to & 
railroad contractor: See Armour & Co, v. 
Western Const. Co., 36 Wash. 529. 

A statute giving a lien to materialmen 
or laborers, notwithstanding payment to 
the main contractor, is constitutional as 
to future transactions: Spokane etc. L. Co. 
v. McChesney, 1 Wash. 609. 

Under this section no lien can be estab- 
lished unless it is made to appear that 
the materials were actually used or deliv- 


13 Wash. 263; 


ered on the premises for use in the con-. 


struction of the building: Fuller & Co. v. 
Ryan, 44 Wash. 385. 

Property, estates, and rights, subject to 
lien: See 2 Remington’s Digest, pp. 1871- 
1873, $5 5-15; Stetson Post Mill Co. v. 
Brown, 21 Wash. 620; Sly v. Palo Alto 
Gold Min. Co., 28 Wash. 485; Potvin v. 
Denny Hotel Co., 37 Wash. 323; Sheehan 
v. Winehill, 18 Wash. 447; Second Nat. 
Bank of Colfax v. Hatch, 24 Wash. 421; 
Merritt v. Corey, 22 Wash. 462; Baker v. 
Sinclaire, 22 Wash. 462; Laidlow v. Port- 
land ete. R. Co., 42 Wash. 292. 

Under our statute a mechanie’s lien can- 
not be maintained upon a building sepa- 
rate from any interest in the land upon 
which it is situate: Kellogg v. Littell ete. 
Mfg. Co., 1 Wash. 407; but see infra, § 
1146. It cannot be enforced against a part 
of a building: Wright v. Cowie, 5 Wash. 
341; nor upon personal property not at- 
tached to a building so as to become a 
part thereof: Vendome Turkish Bath Co. 
v. Schettler, 2 Wash. 457; following Kel- 
logg v. Littell ete. Mfg. Co., supra. 

A mechanic’s lien cannot be enforced 
against an irrigating company, under § 
1663, 1 H. C., for eonstruetion of its ditches, 
unless it appeared that the company owned 
or had an intercst in the land through 
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which the ditch is constructed: Nelson v. 
Clerf, 4 Wash. 405; and it was also held 
that a laborer could have no lien upon & 
street railway, unless the person causing 
the railway to be constructed had some es- 
tate in the land over which it was laid: 
Front St. etc. Ry. Co. v. Johnson, 2 Wash. 
112; following Kellogg v. Littell ete. Mfg. 
Co., supra; see, also, Vincent v. Snoqual- 
mie Mill Co., 7 Wash. 566. 

Laborers’ liens may be enforced for the 
full amount against the output of a shingle 
mill, notwithstanding it was run succes- 
sively by two different concerns, without seg- 
regating the claims against each, when it 
appears that the labor contract was a con- 
tinuing one and the business a joint under- 
taking: Howey v. Bingham, 14 Wash. 450. 

Where permanent repairs upon leased 
premises are permitted and made with the 
knowledge of the owner of the fee, his in- 
terest is subject to a mechanic’s lien there- 
for unless he expressly limited his liability 
by notifying the lien claimant, and such 
limitation is not made by merely sending 
the claimant to the lessee in an endeavor 
to get the lessee to pay for part of the 
repairs: Housekeeper v, Livingstone, 48 
Wash. 209. 

Services rendered and materials furn- 
ished See 2 Remington’s Digest, pp. 1873, 
1874, §§ 16-20; Spaulding v. Burke, 33 
Wash. 679; Childs Lumber & Mfg. Co. v. 


Page, 28 Wash. 128. 


If materials have been furnished con- 
tractors generally for use in several build- 
ings, without intention to supply them for 
any particular building, the materialman 
eannot claim a lien therefor: Fisenbeis v. 
Wakeman, 3 Wash. 534; Whittier v. Puget 
Sound etc. Co., 4 Wash. 666. 

One who performs labor upon and ahont 
a mill is entitled to the benefit of the hen 
law: Vincent v. Snoqualmie Mill Co. 7 
Wash. 566; and a mechanie’s lien may be 
claimed for the erection of a dwelling-house, 
although the premises are at the time in- 


tended to be claimed as a homestead: Par- 
sons v. Pearson, 9 Wash. 48. 
Agreement or consent of owner: See 2 


Remington’s Digest, pp. 1874-1876, $$ 21- 
30; Bell v. Swalwell Land ete. Co. 20 
Wash. 602; Kremer v, Walton, 16 Wash. 
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139; Sheehan v. Winehill, 18 Wash. 447; 
Cattell v. Fergusson, 3 Wash. 541; Stetson & 
Post Mill Co. v. Brown, 21 Wash. 619; 
Northwest Bridge Co. v, Tacoma Shipbuild- 
ing Co., 36 Wash. 333; Griffith v. Maxwell, 
.20 Wash. 403; Powell v. Nolan, 27 Wash. 
319; Seattle Lum. Co. v. Sweeney, 43 Wash, 


1. 

Under § 5918, infra, giving the husband 
the management and control of community 
real property, and providing that it shall 
be subject to mechanics’ liens, etc., the 
husband is empowered to contract for the 
erection of buildings on the community 
lands and subject it to mechanics’ lens: 
Littell ete. Mfg. Co. v. Miller, 3 Wash. 480. 

The wife is estopped to dispute the valid- 
ity of a mechanic’s lien when she had full 
knowledge of the erection of a building on 
her separate property, and was in and 
around it during erection and assisted in 
the selection of the colors of paints for it: 
Spears v. Lawrence, 10 Wash. 368. 

Where labor is performed in erecting & 
building upon lands at the instance of & 
person holding a contract of sale thereon, 
a mechanic’s lien can attach only upon the 
interest of the contracting party and not 
against the owner of the legal title: 1liff v. 
Forssell, 7 Wash. 225; Mentzer v. Peters, 
6 Wash. 540; St. Paul ete. L. Co. v. Bol- 
ton, 5 Wash. 763. 

Liens of mechanics and materialmen for 
repairs to a building at the instance of a 
lessee thereof attach only to the leasehold 
interest and do not bind the owner in the 
absence of authority to lessee to act as 
owner's agent: Miles Co. v. Gordon, 8 Wash. 
442, 

If a building has been erected by a lessee 
under agreement that the lessor would repay 
the costs thereof by allowing the reten- 
tion of the rent by the lessee, the interest 
of the owner as well as the lessee’s is subject 
to liens for work and materials furnished 
for the building: Kremer v. Walton, 11 
Wash. 120; see Miles Co. v. Gordon, su- 
pra. 

The purchase by the owner of improve- 
ments made by a lessee after the forfeit- 
ure of the lease and the taking possession 
by the owner is not such a merger by the 
leasehold interest into the fee simple title 
as to make the lien of a materialman 
against the leasehold a valid one against 
the fee: Masow v. Fife, 10 Wash. 528; and 
one falsely representing himself as lessee 
contracting and procuring materials cannot 
bind the owner in mechanie’s lien: Id.; and 
the fact that the owner of the fee stated to 
the parties furnishing materials that he 
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would see that the alleged lessee paid there- 
for, will not subject the property to a lien: 
Id. 


The interest of the obligor in a bond for 
deed is not subject to liens arising from 
construction of a building on the land at 
the instance of the obligee: St. Paul ete. L. 
Co. v. Bolton, 5 Wash. 763; and one who 
signs as surety a contractor’s bond securing 
the owner of a building from the enforce- 
ment of any liens cannot himself file and 
enforce a lien thereon: Morse v. Mansfield, 
10 Wash. 373; nor can & surety in an in- 
demnifying bond, given by a contractor to 
protect the owner of a building against 
liens, enforce a lien thereon, although the 
owner may at the time be indebted to the 
contractor: Spears v. Lawrence, supra. 
See, also, Kent Lum. Co. v. Ward, 37 Wash. 
60. 


One who guarantees a surety company 
upon & building contractor’s bond against 
loss by reason of failure to perform the 
contract cannot claim a mechanic’s lien on 
the building, under a subcontract subse- 
quently entered into with the contractor: 
Todd v. Fransvog, 44 Wash. 520. 


Persons entitled in general: Sce 2 Rem- 
ington's Digest, p. 1876. §§ 31-36; Huetter 
v. Redhead, 31 Wash. 320; Cochran v. Yoho, 
34 Wash. 238; Washington Bridge Co. v. 
The Land & R. Imp. Co., 12 Wash. 272; 
Sweatt v. Hunt, 42 Wash. 96; Windham 
v. Independent Tel. Co., 35 Wash. 166; Se- 
attle Lumber Co. v. Sweeney, 43 Wash. 1; 
Powell v. Nolan, 27 Wash. 318. 


CONSTITUTIONALITY AND CON- 
STRUCTION OF MECHANICS’ LIEN 
LAW.—Under the various sections of this 
chapter materialmen and laborers have a 
lien for labor done or materials furnished, 
notwithstanding the fact that the main con- 
tractor has been paid by the owner. And 
such a statute is constitutional as to all 
transactions occurring after it is passed, 
for the reason that it does not impair the 
obligations of existing contracts, but merely 
declares the effect of future contracts. The 
owner can escape liability in one way only, 
and that is posting a notice on the premises 
according to the requirements of § 1671. 1 
Hill’s Code: Spokane Mfg. ete. Co. v. Me- 
Chesney, 1 Wash. 609. Decisions of an- 
other state construing a statute contrary to 
its plain import will not be followed in 
construing a similar statute subsequently 
enacted here, especially where such statute 
has been adopted in other states, and has 
been there construed according to its terms, 
before its adoption here: Id. 


The lot, tract or parcel of land upon which the improvement 1s made or 
the property is situated, subject to the lien created by section 1129, supra, 
or so much thereof as may be necessary to satisfy the lien and the judgment 
thereon, to be determined by the court on rendering judgment in a fore- 
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closure of the lien, is also subject to the lien to the extent of the interest of 
the person or company, who in his or its own behalf, or who, through any of 
the persons designated in section 1129 to be agent of the owner or owners 
caused the performance of the labor, or the construction, alteration or re- 
pair of the property. [L. *93, p. 33, $ 2; L. *05, p. 230, $ 2.] 

Cited in 21 Wash. 622; 22 Wash. 465; 36 Wash. 336; 45 Wash. 659, 


§ 1131. (5902.) Improvements at Request of Owner. 

Any person who, at the request of the owner of any real property, his 
agent, contractor or subcontractor, clears, grades, fills in or otherwise im- 
proves the same, or any street or road in front of, or adjoining the same, has 
a lien upon such real property for the labor performed, or the materials fur- 
nished for such purposes. [L. ’93, p. 33, § 3.] 

See infra, § 1149, laborer’s liens. 


Cited in 23 Wash. 570; 26 Wash. 15; 29 
Wash, 527; 51 Wash. 296. 

Sce Stringham v. Davis, 23 Wash. 568; 
Young v. Borzone, 26 Wash. 4. 

In an action to foreclose a lien for labor 
in clearing land, a counterclaim for dam- 
ages by reason of failure to complete the 


work in time for the crop of 1906 is de- 
murrable, when the contract did not require 
the work to be done within that time: Owen 
v. Casey, 48 Wash, 673. 

A lien for labor in elearing land attaches 
against a leaschold estate: Id. 


§ 1132. (5903.) Priority Over Subsequent Encumbrances. 

The liens created by this chapter are preferred to any lien, mortgage or 
other encumbrance which may attach subsequently to the time of the com- 
mencement of the performance of the labor, or the furnishing of the mate- 
rials for which the right of lien is given by this chapter, and are also preferred 
to any lien, mortgage or other encumbrance which may have attached pre- 
viously to that time, and which was not filed or recorded so as to create 
constructive notice of the same prior to that time, and of which the lien 
claimant had no notice. [L. *93, p. 33, $ 4.] 


Cited in 17 Wash. 146; 20 Wash. 606; 
22 Wash. 466; 27 Wash. 338; 51 Wash. 34. 


creation of a mortgage lien, of which he 
had notice, his lien is subject thereto: Id. 


A mechanic’s lien will not date, for the 
purpose of priority over a mortgage and 
other liens, from the time claimant began 
preparation of materials in another state: 
Huttig Bros. Mfg. Co. v. Denny Hotel Co., 
6 Wash. 122. 

A materialman can claim a lien under 
the statute only from the time he com- 
menced to furnish materials for the build- 
ing, and if such time is subsequent to the 


Priorities: See 2 Remington’s Digest, pp. 
1887, 1888, §§ 69-72; Home _ Savings 
& L. Assn. v. Burton, 20 Wash. 688; Nason 
v. Northwestern Mill € P. Co., 17 Wash. 
142; Stetson & Post Mill Co. v. Brown, 21 
Wash. 619; Potvin v. Denny Hotel Co., 9 
Wash. 316; Fitch v. Applegate, 24 Wash. 
25; Bell v. Swalwell Land etc. Co., 20 
Wash. 602; Baker v. Sinclaire, 22 Wash. 
462; Powell v. Nolan, 27 Wash, 318, 


§ 1133. Prerequisites—Duplicate Statements to be Furnished. 

Every person furnishing material or supplies to be used in the construc- 
tion, alteration or repair of any mining claim, building, wharf, steamer, ves- 
sel, boat. bridge, ditch, dyke, flume, tunnel, well, fence, machinery, railroad, 
street-railway, wagon road, aqueduct to create hydraulic power, or any other 
structure or mining claim or stone quarry, shall, at the time such material 
or supplies are delivered to any person or contractor, deliver or mail to the 
owner, or reputed owner, of the property, on, upon or about which said mate- 
rials or supplies are to be used, a duplicate statement of all such materials 
or supplies delivered to any contractor or person to whom any such mate- 
rials or supplies have been sold or delivered, and no materialmen’s lien shall 
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be filed or enforced unless the provisions of this act have been complied with. 
[L. ’09, p. 71, $ L] 

Laws 1909, Ex. Ses., p. 71, $ 5, repealed this section, after enacting a new law on this 
subject. The governor, however, vetoed the act, except the emergency and repealing 
clauses, which he undertook to approve. It is believed that the repealing section, 
which is not included in the title, is dependent upon the vetoed provisions, This section 
is therefore retained. 


§ 1134. (5904.) Requisites of Claim, Form, Time of Filing. 

No lien created by this chapter shall exist, and no action to enforce the 
same shall be maintained, unless within ninety days from the date of the 
cessation of the performance of such labor or of the furnishing of such mate- 
rials, a claim for such lien shall be filed for record as hereinafter provided, in 
the office of the county auditor of the county in which the property, or some 
part thereof to be affected thereby, is situated. Such claim shall state, as 
nearly as may be, the time of the commencement and cessation of performing 
the labor, or furnishing the material, the name of the person who performed 
the labor, or furnished the material, the name of the person by whom the 
laborer was employed (if known) or to whom the material was furnished, 
a description of the property to be charged with the lien sufficient for identi- 
fication, the name of the owner, or reputed owner if known, and if not known, 
that fact shall be mentioned, the amount for which the lien is claimed, and 
shall be signed by the claimant, or by some person in his behalf, and be 
verified by the oath of the claimant, or some person in his behalf, to the effect 
that the affiant believes the claim to be just; in case the claim shall have been 
assigned the name of the assignee shall be stated; and such claim of lien may 
be amended in case of action brought to foreclose the same, by order of the 
court, as pleadings may be, in so far as the interests of third parties shall not 
be affected by such amendment. A claim for lien substantially in the follow- 
ing form shall be sufficient :— 


, claimant, vs. 


Notice is hereby given that on the day (date of commencement of 
performing labor or furnishing material) at the request of com- 
menced to perform labor (or to furnish material to be used) upon (here 
describe property subject to the lien) of which property the owner, or reputed 
owner, is (or if the owner or reputed owner is not known, insert the word 
““unknown?””), the performance of which labor (or the furnishing of which 
material) ceased on the day of ; that said labor performed (or ma- 
terial furnished) was of the value of dollars, for which labor (or material) 
the undersigned claims a lien upon the property herein described for the sum 
of dollars. (In case the claim has been assigned, add the words ‘‘and 
is assignee of said claim,”” or claims, if several are united.) 

, Claimant. 


State of Washington, County of , SS, 

, being sworn, says: I am the claimant (or attorney of the claimant) 
above named; I have heard the foregoing claim read and know the contents 
thereof, and believe the same to be just. 


Subscribed and sworn to before me this day of —— 
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Any number of claimants may join in the same claim for the purpose of 
filing the same and enforcing their liens, but in such case the amount claimed 
by each original lienor, respectively, shall be stated: Provided, it shall not 
be necessary to insert in the notice of claim of lien provided for by this 
chapter any itemized statement or bill of particulars of such claim. [L. ’93, 


p. 34, § 5.] 


See supra, $ 1129, notes, who may have lien. 
See infra, § 1140, notes, foreclosure of lien. 


Cited in 13 Wash. 263; 22 Wash. 144, 
188; 26 Wash. 22; 27 Wash. 341; 33 
Wash, 694; 40 Wash. 201; 42 Wash. 295, 
298; 48 Wash. 271; 52 Wash. 512. 

NOTICE OR CLAIM OF LIEN.—A num- 
ber of claimants may join, under this sec- 
tion, in the same claim of lien for labor 
and materials furnished for the same struc- 
ture: Hopkins v. Jamieson-Dixon Mill Co., 
11 Wash. 308, 316. 

As to name of claimant, see Littell v. 
Saulsberry, 40 Wash. 550. 

WHEN TO BE FILED: See 2 Reming- 
ton’s Digest, p. 1879, § 43; Seattle Lum. 
Co. v. Sweeney, 33 Wash. 691; Ellsworth 
v. Layton, 37 Wash. 340. If labor and ma- 
terial have been put upon a structure by 
the contractor subsequent to the furnishing 
of a certificate of final completion, the time 
within which a claim of lien should be filed 
will begin to run from the date of perform- 
ing such labor and furnishing such mate- 
rial, and not from the date of final certifi- 
cate: Wash, Bridge Co. v. Improvement 
Co., 12 Wash. 272. 

Where a materialman refuses to furnish 
materials for a building under his contract 
With the contractor, but makes a new con- 
tract with another party for furnishing ma- 
terials for the completion of the building, 
his claim of lien for material under the old 
contract must be filed within ninety days 
after ceasing to furnish materials there- 
ie Pacifie Mfg. Co. v. Brown, 8 Wash. 
347. 

If a notice of lien is filed before last of 
materials are furnished, elaimant may file a 
second notice after delivery thereof: Hut- 
tig Bros. Mfg. Co. v. Denny Hotel Co., 6 
Wash. 122. | 

Defective lien notice will be considered 
as amended on appeal, the same as a defee- 
tive pleading: See Olson v. Snake River 
Valley R. Co., 22 Wash. 139; Greene v. 
Finnell, 22 Wash. 186. 

In an action to foreclose a mechanie’s lien, 
leave to amend a complaint which set forth 
an indefinite notice of lien does not authorize 
the filing of an amended notice of lien, un- 
der this section, and a notice filed without 
leave is properly treated as an original no- 
tice, and is insufficient if not filed in time: 
Brown v. Trimble, 48 Wash. 270. 


STATEMENT OF OWNER’S NAME— 
AGENCY: See 2 Remington’s Digest, p. 


1880, $ 47; Id., 1883, §§ 53, 54; Seattle 
Lum. Co. v. Sweeney, 43 Wash. 1; Kre- 
mer v. Walton, 16 Wash. 139; Northwest 
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Bridge Co. v. Tacoma Shipbuilding Co., 36 
Wash. 333. A claim of lien which alleges 
the name of the owner and reputed owner 
of the premises at the time of the filing of 
the notice is a sufficient compliance with 
§ 1667, 1 Hill’s Code: Collins v. Snoke, 9 
Wash. 566; see Warren v. Quade, 3 Wash. 
750. 

A claim of lien stating the real owner 
has but an equitable interest in the prem- 
ises, and mistakenly attributing the legal 
ownership to another, does not thereby in- 
validate the lien: McHugh v. Slack, 11 
Wash. 370. 


A notice of the lien alleging “the name of 
the owner and reputed owner of such prem- 
ises is and at all times herein was Jamie- 
son-Dixon Mill Co., and that one John Smith 
is the owner of the ground on which said 
plant is located,” and setting forth a lease- 
hold interest of said mill company, is suff- 
cient: Hopkins v. Jamieson-Dixon Mill Co., 
11 Wash. 308. 


An allegation in the notice is sufficient 
when it states “that the name of the per- 
son at whose request claimants performed 
labor and furnished materials was John Me- 
Master, and he was at the time thereof 
the foreman or superintendent of said 
Jamieson-Dixon Mill Co., or person having 
charge of said work”: Id. 


Under this section a claim of lien stating 
that “at the special instance and request of 
the Jamieson-Dixon Mill Co., acting therein 
by Andrew Jamieson, its president, it fur- 
nished and delivered to said Jamieson-Dixon 
Mill Co.” certain merchandise, sufficiently 
names the person by whom it was employed 
and to whom it furnished materials: Id. 


The contractual relation between owner 
and agent is sufficiently alleged in a lien 
notice by the recital that a certain person, 
as agent of the owner named, contracted 
for the materials for which lien is claimed: 
Fairhaven Land Co. v. Jordan, 5 Wash. 729; 
distinguishing Warren v. Quade, 3 Wash. 
750. 

Under $ 1667, 1 Hill's Code, requiring the 
notice of claim of lien to contain “a state- 
ment of his (claimant’s) demand,” etc., a 
notice is defective which shows that the 
materials, ete., were furnished to a firm 
named in the notice, and not to or for the 
owner directly, without showing a relation 
between the firm and owner which would 
bind the owner under the lien laws War- 
ren V. Quade, 3 Wash. 750, 
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Where property was leased to a partner- 
ship, which assigned the lease to a corpo- 
ration of the same name formed for the 
purpose, a subcontractor claiming a me- 
chanic's lien against the leasehold is not 
excused from making the corporation a 
party by reason of the fact that there was 
no apparent change in the management or 
possession where the corporation had taken 
possession more than a year before the 
work was done, was in possession at the 
time, made the original contract, and there 
was no concealment or fraud: Rees v. Wil- 
son, 50 Wash. 339. 

A claim of lien and notice in a particular 
case held suflicient as establishing relations 
of principal and agent between owner and 
contractor: Collins v. Snoke, 9 Wash. 566; 
Warren v. Quade, supra. 

A claim of lien which states that the 
claimant was employed by two persons, as 
contractors on the building, when in fact 
one was but a subcontractor, will not in- 
validate the lien, especially when both had 
informed the claimant that they were con- 
tractors on the building: McHugh v. Slack, 
supra, 

A lien notice will be construed as a whole, 
and when it states that certain persous 
were the contractors for the erection of a 
building for the owner of certain premises, 
and that materials had been furnished to 
said contractors for such purpose, it is suf- 
fieient: Saulter v. MeDonald, 12 Wash, 27. 

STATEMENT AS TO TERMS AND 
CONDITIONS OF CONTRACT: See 2 
Remington’s Digest, p. 1853, $$ 55, 56; 
Greene v. Finnell, 22 Wash. 186; Seattle 
Lumber Co. v. Sweeney, 33 Wash. 691. 

Tinder the lien act of 1893 the notice of 
claim does not require the incorporation of 
the terms of the contract; and the fact 
that other employees of the mechanic worked 
upon the materials furnished will not de- 
feat his claim of hen: Hopkins v. Jamie- 
son-Dixon Mill Co., supra; hence the adju- 
dications on this point as found below un- 
der the old law are not applicable to the 
present statute. 

Under § 1961, Code 1881, providing for 
contents of notice of lien, a notice is de- 
fective which states that the work was per- 
formed and materials furnished under & 
subcontract, but omits a statement of the 
terms and conditions of the contract: Gates 
v. Brown, 1 Wash. 470. 

A lien notice which makes reference to 
a bill of items setting forth in detail all the 
materials furnished under the contract, to- 
gether with the reasonable value thereof, 
eontains a sufficient statement of the terms 
of the contract: Washington R. P. Co. v. 
Jobnson. 10 Wash. 445. See Mras v. Duff, 
11 Wash. 36. 

A contractual relation is sufficiently al- 
leged by stating, after naming owner, and 
that she caused a building to be erected, 
that certain persons named are the con- 
tractors for its construction: Sautter v. 
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McDonald, 12 Wash. 27; Collins v. Snoke, 
9 Wash. 566. 


The fact that the contract was made with 
the owner instead of the contractur will 
not excuse a lien claimant from fully stat- 
ing the terms and conditions of the contract 
in the lien notice: Savings L. € B. Co. v. 
Jones, 9 Wash. 435. 

A claim of lien sufficiently sets forth the 
terms and conditions of the contract under 
which materials were furnished when it 
states that certain described materials were 
delivered to the owner of the premises upon 
which the lien was claimed, upon his prom- 
ise to pay a certain price therefor as soon 
as the materials should be delivered, and 
the failure of the claimant to deliver within 
a specified time is matter of defense, not 
affecting the contract set up by the claim- 
ant, until established by defendant: Wash- 
ington Mill Co. v. Craig, 7 Wash. 556. 

The terms and conditions of the contract 
set forth in a claim of lien should include a 
sufficient description of the materials fur- 
nished or work done to enable the owner to 
intelligently determine as to the bona fides 
of such contract and the reasonableness 
thereof (affirming Eisenbeis v. Wakeman, 
3 Wash. 554): Warren v. Quade, 3 Wash. 
750; affirmed in Tacoma L. € M. Co. v. 
Wilson, 3 Wash. 756. 

A lien claim is defective in which the 
only statement of the terms and conditions 
of the contract is that the claimant agreed 
to furnish the contractors certain windows, 
doors, ete., for inside finish, and that said 
material was to be furnished at the time 
and in the manner requested by said con- 
tractor: Tacoma L. & Mfg. Co. v. Wolff, 5 
Wash. 264; distinguished in Bolster v. 
Stocks, 13 Wash. 460, 464, 

A lien notice held invalid on the ground 
that it contained no suflicient statement of 
the terms and conditions of the contract: 
Savings L. & B. Co. v. Jones, 9 Wash. 435; 
and a notice claiming both for labor and 
material without describing quality or seg- 
regating the two is defective: Id. 

A lien notice of subcontractor held suffi- 
cient in the particular case in the absence 
of a showing that it was made fraudulently 
or improvidently: Spears v. Lawrence, 10 
Wash. 368; and unnecessary to set out sep- 
urate amounts for material and labor under 
the terms of a contract when: Id. 

The fact that the law implies an agree- 
ment to pay upon delivery does not render 
a statement of such legal rule essential in 
a lien notice as a term or condition required 
to be recited: Fairhaven Land Co. v. Jor- 
dan, 5 Wash, 729. 

Statement of amount due, credits and 
material—Inelusion of nonlienable mate- 
rials: See 2 Remington’s Digest, pp. 1885, 
1886, §§ 58-64; Powell v. Nolan, 27 Wash. 
318; Robinson v. Brooks, 31 Wash. 60. 
A lien notice is sufficient as indicating the 
character of the material furnished reeit- 
ing: “Bought of the Fairhaven Land Co., 
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manufacturer and dealer in rough and 
dressed lumber, sash, doors, shingles and 
blinds,” “1890, Aug. 14, to mdse., $93.90’: 
Fairhaven Land Co. v. Jordan, supra. 


If the lien claim shows either in the no- 
tice or exhibit the quantity of materials and 
when furnished, and between what dates 
used in construction, it is a sufficient state- 
ment of when claimant ceased to furnish 
materials for the building: Johnston v. 
Harrington, 5 Wash. 73. 

The inclusion in a claim of lien a charge 
for a door which was not furnished by the 
elaimant will not vitiate his lien where no 
fraud was intended thereby: 
Milwaukee Brewing Co., 11 Wash, 199. 

A notice of lien which fails to state the 
kinds of materials furnished, or the charac- 
ter or number of buildings in which the 
materials were used, is insuficient: Tacoma 
L. & Mfg. Co. v. Kennedy, 4 Wash. 305; 
Warren v. Quade, 3 Wash. 750. 

If an exhibit or itemized statement, made 
a part of a lien notice, contains a statement 
of the amount due after deducting all just 
credits and offsets, it is a sufficient com- 
pliance with the statute: Johnston v. Har- 
rington, 5 Wash. 73. 

An expression in a notice of lien con- 
taining a statement of the demand in the 
words “after deducting all just credits and 
effects there is due,” is a sutficient compli- 
ance with the statute: Merchant v. Hume- 
ston, 2 W. T. 433. A 

A claim of lien for a balance of account 
upon materials furnished is insufticient: 
Fairhaven Land Co. v. Jordan, supra. 

DESCRIPTION OF PROPERTY: See 
2 Remington's Digest, p. 1879, $ 46; Grif- 
fith v. Maxwell, 20 Wash. 403. A claim of 
lien is sufficient if it fairly shows that the 
materials were furnished to be used in the 
building or structure designated: Johnston 
v. Harrington, supra. 

Under $ 1667, 1 Hill's Code, requiring a 
claim of lien to contain a description of the 
property, a notice claiming a lien on cer- 
tain lots for labor is insufficient if it fails 
to allege that the building on which the 
work was done was situated on said lot: 
Warren v. Quade, supra. 

It is not necessary for the notice to name 
a particular building where a number of 
buildings are constructed upon contiguous 
lots under one contract, the materials being 
used in all, indiseriminately, and there be- 
ing no intervening rights of third parties: 
Wheeler v. Ralph, 4 Wash, 617. 

It sufficiently appears from a lien notice 
that the materials were furnished to be 
used in a certain building when the pre- 
amble alleges that the subcontractor fur- 
nished materials actually used therein and 
a subsequent portion of the notice alleges 
that the contract was for materials for the 
building: Fairhaven Land Co. v. Jordan, 
supra. 

Where a mistake is made in claiming 
materials used in a building jointly con- 
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structed by different parties, the mistake 
may be rectified by remitting the excessive 
claim: Whittier v. Stetson etc. Mill Co., 6 
Wash. 190. 


A lien claim describing the property as 
“one three-story frame building, situated 
on a two-acre tract, in section 6, township 
20, range N. 3 E., in school district 13, and 
bounded as follows: Beginning at the 
northeast corner of the southeast % of 
Willamette meridian; running then W. 20 
rods; then S. 16 rods, then E. 20 rods, 
then N. 16 rods to place of beginning,” is 
insufficient: Young v. Howell, 5 Wash. 239; 
Warren v. Quade, 3 Wash. 750; see, also 
Mt. Tacoma Mfg. Co. v. Cultum, 5 Wash. 
294. 

A lien notice describing the property as 
“all of lot five in block 9... . except the 
west 20 feet of said lot; and that said 
building is known as the Brodek-Schlessinger 
building, and is on the N. W. corner of 
Third and Washington Sts., in said City,” 
is insuflicient: Whittier v. Stetson etc. Mill 
Co., supra. 

A notice describing the land as “being 70 
feet on Pike St., and on the southerly line 
thereof, by 75 fect front on Fourth St., and 
on the westerly line thereof, excepting a 
space of 22 feet more or less wide on Pike 
St. by about 75 feet deep,” is so indefinite 
and uncertain as to the tract excepted that 
a decree of foreclosure cannot he bascd 
thereon: Kellogg v. Littell ete. Mfg. Co., 
1 Wash. 407, 

Where the claim of lien is upon the whole 
of a lot sixty feet wide, and the proof 
showed that it was only on a part of it 
thirty-six feet wide and nearer the center 
than either side of the lot, it is not suffi- 
ciently definite and certain to sustain a 
judgment, even though the judgment adds 
the name of the building: Cowie v. Ahren- 
stadt, 1 Wash. 416. A description in a 
lien notice and foreclosure must be in sub- 
stance so complete and certain that an offi- 
cer charged with a sale of the property 
would not be in doubt as to what be is called 
upon to sell: Td. 

A notice of lien which describes the build- 
ing as one of seven distinct buildings, situ- 
ated on two certain lots, and sets forth that 
the demand is for one-seventh of the ag- 
gregate of labor done and materials fur- 
nished in the erection of the seven build- 
ings, is void for uncertainty: Merchant v. 
Humeston. 2 W. T. 434. 

A notice of lien elaimed “upon that cer- 
tain building or structure now upon those 
certain lots and parcel of land (description), 
that S. is the name of the owner of said 
premises and caused said building or struc- 
ture to be built and erected,” is sufficient: 
Collins v. Snoke, 9 Wash. 566. 

A lien notice which states that a lien is 
elaimed “upon that eertain wooden frame 
bnilding situated upon the 8. E. corner of 
North Tenth and J. Sts., upon lot 12 in 
block 4U16, city of Tacoına,” will not sus- 
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tain an action to foreclose a lien for mate- 
rials used in construction of a dwelling- 
house on lots 1 and 2 in block 3919: Mt. 
Tacoma Mfg. Yo. v. Cultum, 5 Wash. 294. 


A claim of hen describing certain prop- 
erty in the city of Everett, although some- 
what indefinite, held sufficient for purposes 
of identification: McHugh v. Slack, 11 
Wash. 370. 


Under this section, a lien notice and 
complaint to foreclose the same can be 
amended to correct an erroneous descrip- 
tion of the property, after answer by the 
defendant disclosing the error in the no- 
tice: Malfa v. Crisp, 52 Wash. 509. 


VERIFICATION: See 2 Remington’s 
Digest, p. 1886, §§ 61-65. If the body of 
a lien notice shows that a certain amount 
is due after deducting all just credits and 
offsets, a verification that “said statement 
is true, as he verily believes,” is suflicient: 
Fairhaven Land Co. v. Jordan, supra. See, 
also, Cornelius v. Washington Steam Laun- 
dry, 52 Wash. 272. 

Verification of claim of lien reciting that 
claimant “knows the contents thereot, that 
said claim is just and correct,” is sufficient: 
Johnston v. Harrington, supra. 

A verification of a claim of lien to the 
effect that the affiant believes the same to 
be true is equivalent to alleging that he be- 
lieves it to be just: Sautter v. McDonald, 
12 Wash. 27; and the employment of the 
term “lien,” instead of “claim of lien” will 
not render the verification insufficient: Id. 

Under § 1667, 1 Hill’s Code, an attorney 
verifying a lien notice for a foreign cor- 
poration need not be specially authorized 
by appointment and appointment filed with 
secretary of state: Huttig Bros. Mfg. Co. 
v. Denny Hotel Co., 6 Wash. 122. 

The omission of the notarial seal to the 
jurat in lien notice renders the lien notice 
invalid, and it cannot be cured by proof 
that the notice had in fact been sworn to: 
Stetson etc. Mill Co. v. McDonald, 5 Wash. 
496; such notice is not within the excep- 
tion provided by § 8299, infra: Gates v. 
Brown, 1 Wash. 470; Sullivan v. Treen, 
13 Wash, 261, 263. See Griffith v. Maxwell, 
20 Wash, 403, as to facts implying that no- 
tary’s seal was on original notice of lien. 

Mechanic’s lien notices claiming separate 
liens upon each of three houses situated 
upon a single lot is not insufficient because 
they describe each of the houses as being 
upon the lot, and do not specify any nar- 
ticular portion thereof upon which each 
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house is situated, when no particular por- 
tion of the lot has been set apart by the 
owner as necessary to be used in connection 
with each house: Sullivan v. Treen, 13 
Wash. 261. 


Under this chapter, a claim of mechan- 
ic’s lien upon several houses upon a single 
lot is sufticient, when the notice indicates 
an intention to claim a lien upon the en- 
tire lot and the buildings thereon for all 
labor done and materials furnished for all 
the houses: Id. 


The provision of this section authorizing 
an amendment of lien notices when the in- 
terests of third parties will not be affected 
thereby has reference only to such third 
parties as acquire some interest subsequent 
to the filing of the lien notice: Id. 


Proof of the filing within the time re- 
quired by law for record in the office of the 
county auditor of a notice of lien is sufti- 
cient, without proof that it was actually 
recorded within such period: Bolster v. 
Stocks, 13 Wash. 460. 

A claim of lien setting forth, in its state- 
ment of the terms of the contract, that the 
claimant was to “furnish the hardware and 
other like material” for a certain building, 
$ sufficiently definite in that particular: 
d. 

Failure to include the name of the wife as 
one of the reputed owners of premises upon 
which a lien is claimed is not a ground of 
objection thereto, when it docs not appear 
upon the face of the notice that the claim- 
ant had knowledge at that time of her in- 
terest therein: Id. 

A statement in a claim of lien of the 
terms of the contract as to materials fur- 
nished is too indefinite, when it alleges 
merely that claimants “furnished certain 
goods, wares and merchandise, being iron, 
iron work, galvanized iron, nails, paints, 
glass and other building material”: Id; 
following Tacoma L. & M. Co. v. Wolff, 5 
Wash, 264, i 

A claim of lien for furnishing the “lum- 
ber, sash, doors, ete., used in the construc- 
tion of (building described) at the agreed 
and contract price of $2,449.85,” is sufti- 
ciently definite as to the terms of the con- 
tract: Id. 

A claim of lien is not vitiated by the in- 
clusion therein by mistake of lienable items, 
whieh had not been furnished, there being 
no attempt to perpetrate a fraud and the 
true amount of the claim not being in- 
creased thereby: Id. 


The county auditor must record the claims mentioned in this chapter 
in a book to be kept by him for that purpose, which record must be indexed 


as deeds and other conveyances are required by law to be indexed. 


p. 35, 8 6.] 


Evidence of recording elaim: See 2 Rem- 
ington's Digest. p. 1893, $ 93; Greene v. 


[L. ’93, 


Finnell, 22 Wash. 186; Powell v. Nolan, 
27 Wash, 318, 
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Indorsement on lien claim, “Filed for rec- 
ord at 9 A. M., Aug. 16th, '77. Recorded, 
page 205, book 6, records Island Co., 
Robert C. Hill, county auditor”: Held, not 
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evidence of anything: Jewett v. Darlington, 
1 W. T. 602; and proof that notice was 
handed the auditor with request to record 
is also insufficient proof of recording: Id. 


Any lien or right of lien created by law and the rights of action to re- 
cover therefor, shall be assignable so as to vest in the assignee all rights and 
remedies of the assignor, subject to all defenses thereto that might be made 


if such assignment had not been made. 


The assignment by the contractor of his 
lam against the owner will not deprive 
him of the right to assert a lien upon the 
premises, when the assignment was given 
merely as security for indebtedness: Potvin 
v. Denny Hotel Co., 9 Wash. 316. 

The lien given by statute (§ 1947, Code 
1881) is personal to the laborer; and where 
the laborer combines with his own claim 
one assigned him by another laborer, he 
loses all right to take benefit of fore- 
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[L. 93, p. 35, § 7.] 
closure: Dexter Horton & Co. v. Spark- 
man, 2 Wash. 165. 

Although the inchoate right of lien can- 
not be assigned, yet where the lien is per- 
fected by the filing of notice thereof, the 
assignment of the claim will give the as- 
signee the benefit of the security: Casey v. 
Ault, 4 Wash. 167. 

The foregoing adjudications were made 
prior to the enactment of this section. 


(5907.) Segregation of Claims. 


In every case in which one claim is filed against two or more separate 


pieces of property owned by the same person, or owned by two or more per- 
sons who jointly contracted for the labor or material for which the lien is 
claimed, the person filing such claim must designate in the claim the amount 
due him on each piece of property, otherwise the lien of such claim is post- 
poned to other liens. The lien of such claim does not extend beyond the 
amount designated as against other ereditors having liens upon either of 


such pieces of property. 
Cited in 27 Wash. 343; 33 Wash. 696. 


See 2 Remington’s Digest, p. 1878, § 41; 
Powell v. Nolan, 27 Wash. 318; Seattle 
Lumber. Co. v. Sweeney. 33 Wash. 691; 
Sly v. Mining Co., 28 Wash. 485. 


In an action to foreclose a mechanic’s 
lien, there is not sufficient evidence of the 
amount to be charged to the property, 
where there was but one general account 
for different houses, charging various items 
to the contractor, with general credits, from 
which it could not be clearly ascertained 
what was chargeable against the property, 
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[L. *93, p. 35, $ 8.] 


or what amount remained unpaid: Knud- 
son-Jacob Co. v. Brandt, 44 Wash. 68. 

In an action to foreclose a mechanic's 
lien, it is error to enter a joint judgment 
for the value of the material against the 
several owners of two houses to whom the 
material was delivered in common and so 
charged against them, where it was agreed 
that, the houses being identical, the de- 
livery should be in common, but that each 
should pay one-half of the value thereof, 
to be taken out of their several salaries, 
each being emploved by the plaintiff: 
Argo Mfg. Co. v. Parker, 52 Wash. 100, 


(5908.) Limitations of Actions. 


No lien created by this chapter binds the property subject to the lien for 


a longer period than eight calendar months after the claim has been filed 
unless an action be commenced in the proper court within that time to enforce 
such lien; or, if eredit be given, then eight calendar months after the expira- 
tion of such credit; and in case such action be not prosecuted to judgment 
within two years after the commencement thereof, the court, in its discretion, 
may dismiss the same for want of prosecution, and the dismissal of such ac- 
tion, or a Judgment rendered therein, that no lien exists, shall constitute a 
cancellation of the lien. [L. ’93, p. 35, $ 9.] 


Cited in 27 Wash. 86, 346; 42 Wash. 
453, 454. 


Rem. Wash. Code, Vol. I.—45 


Limitation of actions: See 2 Remington’s 
Digest, p, 1890, § 83; Peterson v. Dillon, 
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(27 Wash. 78; Powell v. Nolan, 27 Wash. 
318; Service v. McMahon, 42 Wash. 452; 
52 Wash. 511. 

When proceedings have been commenced 
within the time limited, the fact that judg- 
ment was not rendered until after such 
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limitation will not defeat the lien: Pacific 
Mfg. Co. v. Brown, 8 Wash. 347. 

A mechanic’s lien lapses unless action is 
commenced against the owner of the prop- 
erty within eight months after the filing 
2 the lien claim: Rees v. Wilson, 50 Wash. 

39. 


§ 1139. (5909.) Extent of Contractor’s Liability— Rights of Owner. 

The contractor shall be entitled to recover upon the claim filed by him 
only such amount as may be due him according to the terms of his contract, 
after deducting all claims of other parties for labor performed and materials 
furnished; and in all cases where a claim shall be filed under this chapter for 
labor performed or materials furnished to any contractor, he shall defend any 
action brought thereupon at his own expense; and during the pendency of 
such action, the owner may withhold from the contractor the amount of 
money for which the claim is filed; and in case of Judgment against the owner 
or his property, upon the lien, the owner shall be entitled to deduct from any 
amount due or to become due by him to the contractor, the amount of the 
judgment and costs, and if the amount of such judgment and costs shall 
exceed the amount due by him to the contractor or if the owner shall have 
settled with the contractors in full, he shall be entitled to recover back from 
the contractor the amount, including costs for which the lien is established in 
excess of any sum that may remain due from him to the contractor. [L. ’93, 
p. 36, $ 10.] 


Cited in 52 Wash. 562. 
Under this section, and $$ 1129 and 1147, 


plastering: Smyth v. Lance € Peters, 52 
Wash. 560. 


a person employed to do the plastering 
upon a building for the contractor, to be 
paid therefor the amount paid out to bis 
men and a further sum for his own work 
and superintendence, is entitled to a lien 
for the amounts paid by him for the labor 
of his men, and for his own labor, accord- 
ing to the terms of the contract, although 


The judgment on a lien for labor and 
material furnished in the construction of 
a building may include a commission of 
fifteen per cent on the cost, as profit, where 
the contract provides therefor, and defend- 
ants offer no evidence to support their 
denial of the contract: Cornelius v. Wash- 
ington Steam Laundry, 52 Wash, 272. 


he did none of the actual work of the 


$ 1140. (5910.) Foreclosure—Parties, 

The liens provided by this chapter, for which claims have been filed, may 
be foreclosed and enforced by a civil action in the court having jurisdiction; 
in any action brought to foreclose a lien, all persons who, prior to the com- 
mencement of such action, have legally filed claims of liens against the same 
property, or any part thereof shall be joined as parties, either plaintiff or 
defendant; and no person shall begin an action to foreclose a lien upon any 
property while a prior action begun to foreclose another lien on the same 
property is pending, but if not made a party plaintiff or defendant to such 
prior action, he may apply to the court to be joined as a party thereto, and his 
lien may be foreclosed in such action; and no action to foreclose a lien shall 
be dismissed at the instance of a plaintiff therein to the prejudice of another 
party to the suit who claims a lien. (L. ’93, p. 36, $ 11.] 


See supra, $ 1129, who may have lien. 
See supra, $ 1136, assignment of lien. 


Cited in 17 Wash. 147; 24 Wash. 30; 27 
Wash. 333; 37 Wash. 599. 

ENFORCEMENT OF LIENS: See 2 
Remington's Digest, pp. 1890-1898, $$ 79- 
107, 


Under the statutes of this state a me- 
chanic's lien cannot be enforced against 
property after it has passed into the hands 
of an assignee for the benefit of ereditors, 
but all those having claims against the es- 
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tate must present them in the insolvency 
proceedings: Quinby v. Slipper, 7 Wash. 
475. 

A mechanic's lien cannot be maintained 
by one who performs labor upon the credit 
of the contractors employing him, with no 
intent, at the time of service, of claiming 
a lien: Heald v. Hodder, 5 Wash. 677; nor 
when the claim of lien does not show that 
the work was done at the direct instance 
of owner, or for contractors bearing the 
statutory relation of agent for the owner: 


The fact that certain persons signed a 
building contract as sureties does not ren- 
der them liable for materials furnished the 
contractor: Stetson ete. Mill Co. v. Mc- 
Donald, 5 Wash. 496. 


As to amount of recovery by owner 
against surety for failure of principal to 
comply with contract, see Crowley v. U. 8. 
Fidelity & Guar. Co., 29 Wash. 268. 

If materials have been specially designed 
for a certain building .and furnished the 
contractor therefor, a lien may be claimed 
for the whole amount furnished, although 
only a portion has been used in the struc- 
ture because of the contractor suspending 
work: Huttig Bros. Mfg. Co. v. Denny 
Hotel Co., 6 Wash. 122. 


If there is a partial cessation of work on 
a building, but abandonment of contract 
is not complete until after the furnishing 
of certain materials, lien may be claimed 
therefor: Id. 

Where a party has a contract to furnish 
all the brick used in a building and deliv- 
ers a quantity at the ruling market price, 
the fact that he subsequently throws off 
fifty cents a thousand when the price falls 
is a mere modification of the original con- 
tract, and delivery to contractor’s bonds- 
men after he had left the country is a de- 
livery under the contract: Fairhaven Land 
Co. v. Jordan, 5 Wash. 729. 

If materials are furnished to contractors 
as copartners, the subsequent withdrawal 
of one does not release him from liability 
when no agreement is entered into between 
contractors and owners of the building, or 
between contractors and materialmen: Stet- 
son ete. Mill Co. v. McDonald, supra. 

In case of consolidated actions each 
should be tried on its merits: Harrington 
v. Miller, 4 Wash. 808. 

The knowledge of the owner that ma- 
terials were furnished for his building is 
not ground for sustaining a defective lien 
thereon: Fairhaven Land Co. v. Jordan, 
supra. 

Under § 1965, Code 1881, providing for 
the owners giving notice that they will not 
be responsible for improvements, it was 
held that it must affirmatively appear that 
they had notice of such improvement: Cul- 
ter v. Striegel, 4 Wash. 346; but this sec- 
tion is omitted as repealed by this chap- 
ter. 
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Sctoff and counterclaim: See 2 Reming- 
ton’s Digest, p. 1890, § 82; Cochran v. 
Yoho, 34 Wash. 238; Burnett v. Ewing, 39 
Wash. 45. 


A suit to foreclose a mechanic’s licn is a 
proceeding in equity and triable therein: 
Installment ete. Co. v. Wentworth, 1 Wash. 
467; Wheeler v. Ralph, 4 Wash. 617; Kil- 
roy v. Mitchell, 2 Wash. 407; Fox v. Nacht- 
cheim, 3 Wash, 684; Powell v. Nolan, 2 
Wash. 318. 

Consolidation of action brought by owner 
to prevent lien attaching: See Peterson v. 
Dillon 27 Wash. 78. 


A complaint to enforce a mechanic’s 
lien is insufficient which alleges that, at 
the time the materials were furnished, a 
certain party was the owner or reputed 
owner of the property and seeks to subject 
his interest therein, but the notice allcges 
that the materials were furnished at the 
instance and request of another party, the 
interest of the latter being described: Cut- 
ter v. Striegel, supra. 


Foreclosure of a mechanic’s lien being a 
proceeding in equity, defendant cannot, by 
setting up a claim for damages for breach 
of contract, demand a jury trial, although 
he may possess the right to interpose such 
defense: Installment ete. Co. v. Went- 
worth, supra; but it is within the discre- 
tion of the court to grant or refuse a jury 
trial of any questions of fact therein in- 
volved: Wheeler v. Ralph, supra. 

A suit to foreclose a mechanic’s lien can- 
not be transformed into an action at law 
by defendant setting up a legal defense by 
way of counterclaim: Kilroy v. Mitchell. 
supra; following Installment etc. Co. v. 
Wentworth, supra. 

A notice must be filed before the lien 
attaches so that there can be a foreclosure 
thereof, and a denial on knowledge or in- 
formation is sufficient to put the record of 
the notice in issue: Cowie v. Ahrenstedt, 
1 Wash. 416. 

An action to enforce a mechanic’s lien is 
an equitable proceeding, and the judgment 
therein is appealable, although the amount 
in controversy does not exceed two hundred 
dollars: Fox v. Nachtsheim, 3 Wash. 684; 
Lai Iron Works Co. v. Jensen, 3 Wash. 

4. 

Although a decd absolute on its face is 
intended as a mortgage between the parties, 
yet the mortgagee so holding legal title 
is, for purposes of foreclosure, properly des- 
ignated as “owner, or reputed owner”: Har- 
rington v. Miller, supra. 

PARTIES: See 2 Remington’s Digest, p. 
1891, §§ 84, 85; Powell v. Nolan, 27 Wash. 
318; Peterson v. Dillon, 27 Wash. 78; 
Northwest Bridge Co. v. Tacoma Ship- 
building Co., 36 Wash. 333. 

In claiming a lien for the erection of a 
building upon the separate property of one 
sponse, ìt is not necessary to name the 
other spouse in the notice; Parsous v. 
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Pearson, 9 Wash. 48; Washington R. P. 
Co. v. Johnson, 10 Wash. 445. 


Where the record title is in the husband, 
and the lien claimant has no knowledge of 
any wife, it is unnecessary to make her a 
party to a lien notice, although the claim is 
against the community property: Washing- 
ton R. P. Co. v. Johnson, supra, 445, 447. 


A notice describing the husband as the 
reputed owner is not invalid, where it ap- 
pears upon the trial, the wife being joined, 
that the property was community, but that 
such fact was not known to claimant when 
the notice was filed: Douthitt v. MacCul- 
sky, 11 Wash. 601; see Sagmeister v. Foss, 
4 Wash. 320. 

A claim of lien against a husband, show- 
ing on its face knowledge that the lands 
sought to be charged are community prop- 
erty, is defective: Sagmeister v. Foss, 4 
Wash, 320. 


If it does not appear in the lien notice 
that tbe claim is against community prop- 
erty, or that the wife has an interest in 
the premises, the failure to make the wife 
a party to the notice is not a fatal defect, 
although she must be made a party to the 
foreclosure proceedings: Collins v. Snoke, 
9 Wash. 566; distinguishing Sagmeister v. 
Foss, 4 Wash, 320; see supra, notes to 
$ 1134, 

In all suits to enforce liens upon com- 
munity lands the wife is a necessary party 
defendant, and in such cases, § 1959, Code 
1881 ($ 1130, supra), authorizing the inter- 
est of a party owning less than a fee sim- 
ple to be sold on execution, does not 
apply: Littell ete. Mfg. Co. v. Miller, 3 
Wash, 480; Sagmeister v. Foss, 4 Wash. 
320; see § 1130, supra, proviso. 

In an action to foreclose a mechanic’s 
lien, it is proper to join as defendants the 
contractor who purchased the material and 
his wife, as a community, and the plain- 
titT is entitled to a personal judgment 
against them as for a community debt for 
the material purchased, as well as a lien 
against the property of the other defend- 
ants, without a jury trial; and the same 
would not be an improper joinder of causes 
of action: Rasmusson v. Liming, 50 Wash. 
184. 

Intervention, addition or substitution of 
parties: See 2 Remington’s Digest. p. 1891, 
S 96; Fairhaven Land Co. v. Jordan, 5 
Wash. 729: Nason v. Northwestern Mill. & 
P. Co., 17 Wash. 142; Powell v. Nolan, 27 
Wash. 318; Lavanway v. Cannon, 37 Wash. 
59A. 

In an action to foreclose a mechanic's 
lien on partnership realty the wives of 
the partners are not necessary parties, such 
property being in equity a trust fund of the 
partnership, unafleeted by any contingent 
rights the wives may have therein after 
the settlement of the partnership: Harring- 
ton v. Johnson. 10 Wash. 542; Littell ete. 
Mfg. Co. v. Miller, supra, distinguished. 
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The assignee of a lien, after commence- 
ment of suit to foreclose the same, may be 
substituted as a party plaintiff: Fairhaven 
Land Co. v. Jordan, supra; see supra, 
$ 1136, assignment of lien. 

In order to enforce a mechanic’s lien 
against a certain parcel of land and the 
buildings thereon, the owner of a leasehold 
interest in a portion thereof is a necessary 
party to the notice and action: Wright v. 
Cowie, 5 Wash. 341. 


The fact that a mortgagee loaning money 
for the erection of a building on certain 
lands reserves the right in the mortgage to 
pay liens that may be created against the 
property from the amount of the loan, does 
not make the mortgagee a party to such 
liens or estop him from disputing the claims 
of licnors: Huttig Bros. Mfg. Co. v. Denny 
Hotel Co., 6 Wash. 122. 


A complaint for foreclosure of a me- 
chanic’s lien which makes the assignee of 
the estate of the person to whom the mate- 
rials were furnished a party, and, without 
describing him as assignee, merely alleges 
that he has some interest in the premises, 
will be taken as alleging a personal inter- 
est and not as assignee: Quinby v. Slip- 
per, 7 Wash. 475. 


In foreclosing a mechanic’s lien, it is 
within the discretion of the court to allow 
the intervention of other parties for the 
purpose of enforcing liens against the same 
property growing out of contracts of a dif- 
ferent nature: Washington R. P. Co. v. 
Johnson, 10 Wash. 445; but this right is ex- 
pressly given under this section. 


The assignor of a leasehold interest in 
real estate is not a necessary party to an 
action to foreclose a lien thereon: Har- 
rington v. Miller, supra. 

Where a lien claimant’s right to lien ac- 
crues subsequent to a mortgage foreclosure 
suit on the premises, and such claimant has 
knowledge of such suit, and does not seck, 
by intervention or otherwise, to protect his 
rights, he is bound by the judgment in the 
foreclosure suit: Pacific Mfg. Co. v. Brown, 
8 Wash. 347; and in a subsequent suit the 
burden of proof of knowledge of claimant 
is upon the party claiming under the fore- 
closure sale, and knowledge by claimant’s 
attorney is not knowledge by claimant: 
Id. 

Decree of foreclosure should not be re- 
fused, even though interested parties are 
not before the court: Harrington v, Miller, 
supra. 

Pleading: See 2 Remington’s Digest, pp. 
1892, 1893, §§ 87-90; Griflith v. Maxwell, 
20 Wash. 403; Childs Lum. € Mfg. Co. 
v. Page, 28 Wash. 128; Powell v. Nolan, 
27 Wash, 318, 67 Pae. 712; Seattle Lum. 
Co. v. Sweeney, 33 Wash. 691; Burnett v. 
Ewing, 39 Wash. 45. 

A general demurrer to & complaint for 
the foreclosure of a mechanie’s lien should 
be overruled where the complaint states a 
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cause of action for a general recovery: Lee 
v. Kimball, 45 Wash. 656. 


A complaint for the foreclosure of a me- 
chanic’s lien for the construction of a well 
states a cause of action where it shows 
that work ceased January 30th, that the 
lien notice was filed February 10th, and, 
aided by the lien notice attached, that the 
notice was filed within ninety days from the 
time the work ceased: Id. 


Objections to a decree foreclosing a me- 
chanic's lien for boring a well, entered 
against the whole of the premises without 
determining how much thereof was neces- 
sarv to satisfy the lien, as required by 
§ 1130, cannot be urged by a defendant who 
stood upon a general demurrer to the com- 
plaint and joined no issue and offered no 
evidence on the subject: Id. 


EVIDENCE: See 2 Remington’s Digest, 
pp. 1893, 1894, §§ 90-94; Stetson-Post Mill 
Co. v. MeDonald, 5 Wash. 496; Greene v. 
Finnell, 22 Wash. 186; Childs Lum. & Mfg. 
Co. v. Page, 28 Wash. 128; Heald v. Hod- 
der, 5 Wash. 677; Powell v. Nolan, 27 Wash. 
318; Griffith v. Maxwell, 20 Wash. 403; 
Huetter v. Redhead, 31 Wash. 320; Coch- 
ran v. Yoho, 34 Wash, 238. 

An action against a married woman to 
foreclose a mechanic’s lien on a building 
erected on her land will be nonsuited, where 
the contract is with the hushand and the 
proof fails to establish the husband’s 
agency: Chattell v. Fergusson, 3 Wash. 541. 

If defendant holds under a written lease 
the premises upon which a lien is claimed, 
his interest therein cannot be shown by 
parol: Cowie v. Ahrenstedt, 1 Wash. 416. 

In an action to enforce a lien against a 
refrigerating machine building and boiler 
house, for materials furnished, there is no 
variance on the ground that the proof 
showed two buildings instead of one, when 
it appears that they were so connected as 
to make substantially one building: Peter- 
man v. Milwaukee B. Co., 11 Wash. 199. 

If a lien notice is offered in evidence for 
the purpose of establishing the lien, all 
questions going to its sufficiency, if not 
raised at the time of offer, will be deemed 
waived: Wheeler v. Ralph, 4 Wash. 617. 

The introduction of an original lien notice 
in evidence, with the auditor’s certificate 
that it was “as the same appears of rec- 
ord.” etc., is sufficient proof of the facts 
and date of record, notwithstanding Jewett 
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v. Darlington, 1 W. T. 601, and Cowie v. 
Ahrenstedt, 1 Wash. 416: Fairhaven Land 
Co. v. Jordan, 5 Wash. 729. 


A mere indorsement upon a mechanic’s 
lien notice is not even prima facie evidence 
of the filing and date of recording: Jewett 
v. Darlington, 1 W. T. 601. 


It is an immaterial variance that a notice 
of claim of lien styles the defendant the 
“Installment Building and Loan Associa- 
tion,” whose name is “Installment Build- 
ing and Loan Company,’ when the cor- 
poration itself was making the improve- 
ments and could not be misled: Install- 
ment ete. Co. v. Wentworth, supra. 


An appeal from a decree of foreclosure 
of a mechanic’s lien, resulting in a re- 
versal of the decree on account of the in- 
validity of the lien, will not affect the per- 
sonal judgment obtained against the con- 
tractor when he has not joined in the ap- 
peal: Littell v. Miller, supra. 


Although owner of lumber may have 
made default, the holder of a chattel mort- 
gage thereon, impleaded as defendant, who 
has answered, is entitled to trial: Dexter 
Horton & Co. v. Sparkman, 2 Wash. 165. 


In an action to foreclose a mechanic's 
lien, there is not sufficient evidence of de- 
livery of the material at the property in 
question, where the only testimony was that 
some of the material was given the appel- 
lant’s deliveryman with directions for de- 
livery, and most of it to a subcontractor, 
the contractor being engaged in a number 
of houses, and neither the deliveryman or 
subcontractor were called to testify: IXnud- 
son-Jacob v. Brandt, 44 Wash. 68. 


The evidence is sufficient to sustain find- 
ings that repairs upon leased premises were 
not made at the request of the tenants, 
so as to subject their interests to a me- 
chanic’s lien, where it appears that the 
lessor agreed to fully repair the building 
as rapidly as possible and the lessees sim- 
ply demanded that the repairs be made with- 
out further delay or they would get some- 
one else to make them: Housekeeper v. Liv- 
ingstone, 48 Wash, 209. 


A judgment foreclosing a mechanic’s lien 
must be reversed, where there was no tes- 
timony tending to show that the materials 
were delivered or furnished for use in the 
building or that they were so used: Crane 
Co. v. Farnandis, 46 Wash. 436, 


(5911.) Rank of Liens—Attorney’s Fees. 


In every case in which different liens are claimed against the same prop- 
erty, the court, in the judgment, must declare the rank of such len or class 
of liens, which shall be in the following order :— 


1. All persons performing labor; 
2. All persons furnishing material; 
3. The subcontractors; 

4. The original contractor. 
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And the proceeds of the sale of the property must be applied to each lien 
or class of liens in the order of its rank; and personal judgment may be ren- 
dered in an action brought to foreclose a lien, against any party personally 
liable for any debt for which the lien is elaimed, and if the lien be established, 
the judgment shall provide for the enforcement thereof upon the property 
liable as in case of foreclosure of mortgages; and the amount realized by such 
enforcement of the lien shall be credited upon the proper personal judgment, 
and the deficiency, if any remaining unsatisfied, shall stand as a personal 
judgment, and may be collected by execution against the party liable there- 
for. The court may allow, as part of the costs of the action, the moneys 
paid for filing or recording the claim, and a reasonable attorney’s fee in the 


superior and supreme courts. 


Cited in 23 Wash. 570; 27 Wash. 341; 
m 429,33 Wash. 684; 40 Wash. 
53. 


DECREE OF FORECLOSURE: See 2 
Remington’s Digest, p. 1895, $ 98; Huet- 
ter v. Redhead, 31 Wash. 320; Friend v. 
Ralston, 35 Wash. 422. 


A decree foreclosing a mechanic’s lien 
upon real estate creates a judgment lien 
upon the premises as aguinst subsequent pur- 
chasers, and no filing of lis pendens is 
necessary: Frank v. Jenkins, 11 Wash. 611. 


In a suit by a subcontractor to foreclose 
his lien against the owner and the princi- 
pal contractor, no personal judgment can 
be rendered against the principal contrac- 
tor when the lien is not established: Eisen- 
beis v. Wakeman, 3 Wash. 534; Hilde- 
brandt v. Savage, 4 Wash. 524; but see this 
section. 

The only personal judgment authorized 
by the statute (§ 1673, 1 Hill’s Code) is for 
the deficiency in the proceeds of the sale of 
the property on which the lien is estab- 
lished: Hildebrandt v. Savage, supra; and 
to take advantage of the error in render- 
ing a personal judgment on the failure of 
the lien, defendant must object in the court 
below, or demand a jury trial: Stetson Mill 
Co. v. MeDonald, 5 Wash. 496, 498. 

A decree rendered in a consolidated ac- 
tion finding that the ownership was in the 
nusband, when in fact it was in the com- 
munity, is binding on the wife when she 
had been made a party to some of the ac- 
tious, knew of the pendency of the others, 
nad appeared in trial of consolidated cause 
and had knowledge of the decree rendered 
therein and failed to appeal: Douthitt v. 
MacCulsky, 11 Wash. 601; Littell etc. Mfg. 
Co. v. Miller, 3 Wash. 480. 

If several actions between owner and 
contractor and lien claimant had been con- 
solidated, by order of court, a subsequent 
order directing an issue to be made up be- 
tween owner and contractor has the effect 
of segregating to that extent the actions 
theretofore consolidated: Wheeler v. Ralph, 
4 Wash, 617. 

In mechanie’s lien suit when the decree 
ordered sale subject to a certain mortgage 
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and subsequently in the mortgage fore- 
closure suit one of the lien claimants in- 
troduced in evidence a stipulation between 
itself and mortgagee showing priority of 
such claimant’s lien, it was held that the 
amount of such claim would be deducted 
from the mortgage and placed on the same 
plane as to priority as the other lien claims, 
and the mortgagee subrogated to the rights 
of the claimant holding the stipulation: 
Potvin v. Denny Hotel Co., 9 Wash. 316. 


Judgment awarding liens on shingles not 
mentioned in lien claim is erroneous: Dex- 
ter Horton & Co. v. Sparkman. 2 Wash. 
165. 


Conveyance of premises pending fore- 
closure will not deprive grantor of right to 
appeal from foreclosure of decree when he 
still has an interest in the result of the 
action: Tacoma L, & M. Co. v. Wolff, 5 
Wash. 264. 


Sale of mortgaged or encumbered prop- 
erty: See Stetson etc. Mill Co. v. Pacific 
Amusement Co., 37 Wash. 335. 


Deficiency and personal liability: Sce 2 
Remington's Digest, p. 1896, $$ 101-104; 
Peterson v. Dillon, 27 Wash. 78; Powell 
v. Nolan, 27 Wash. 318; Spaulding v. Burke, 
33 Wash. 679; Robinson v. Brooks, 31 Wash. 
60; Service v. McMahon, 42 Wash. 452; 
Marks v. Pence, 31 Wash. 426. 


Interest is allowable on a mechanic's 
lien from the date of filing of the lien 
notice: Cornelius v. Washington Steam 
Laundry, 52 Wash. 272. 


That a decree foreclosing a mechanic’s 
lien fails to describe the lien notice is not. 
ground for reversal, where the court had 
Jurisdiction and the rights of third parties 
are not involved and the whole record dis- 
closes that the decree was proper: Cor- 
nelius v. Washington Steam Laundry, 52 
Wash. 272. 3 

ATTORNEY’S FEE: See 2 Remington’s 
Digest, pp. 1897, 1898, $$ 106. 107; Wheeler, 
Osvood & Co. v. Ralph, 4 Wash. 617; Bol- 
ster v. Stocks. 13 Wash. 460; Lavanway v. 
Cannon. 37 Wash. 593; Sweatt v. Hunt, 42 
Wash. 96; Littell v. Saulsherry, 40 Wash. 
550; Griflith v. Maxwell, 20 Wash. 404; 
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Greene v. Finnell, 22 Wash. 186; Lee v. 
Kimball, 45 Wash. 656. 

An attorney’s fee is allowed in the fore- 
closure of a mechanic’s lien: Seattle etc. R. 


LIENS OF MECHANICS AND MATERIALMEN, 


§§ 1142-1147 


An attorney’s fee of $2,000 for enforcing 
a lien of $21,000 is excessive, and should 
be reduced to one thousand or less: Huttig 
Bros. Mfg. Co. v. Denny Hotel Co. 6 


Co. v. Ah Kow, 2 W. T. 36. 


§ 1142. (5912.) Personal Action. 

Nothing contained in this chapter shall be construed to impair or affect 
the right of any person to whom any debt may be due for labor performed 
or material furnished to maintain a personal action to recover such debt 
against the person liable therefor. [L. *93, p. 37, $ 13.] 


$ 1143. (5913.) Lien not Discharged by Taking Note, When. 

The taking of a promissory note or other evidence of indebtedness for 
any labor performed or material furnished for which lien is created by law. 
shall not discharge the lien therefor, unless expressly received as payment 
and so specified therein. [L. ’93, p. 37, $ 14.] 


§ 1144. (5914.) Material Exempt from Attachment, etc., When. 
Whenever material shall have been furnished for use in the construction, 
alteration or repair of property subject to a lien created by this chapter, such 
material shall not be subject to attachment, execution, or other legal process, 
to enforce any debt due by the purchaser of such material, except a debt due 
for the purchase money thereof, so long as in good faith the said material is 


about to be applied in the construction, alteration or repair of such property. 
[L. 793, p. 37, $ 15.] 


Wash. 122. 


The fact that a materialman, who has 
furnished building material to a contractor, 
has filed notice of lien against the owner of 
the building in which it is to be used, 
will not, when tbe lien claim has not been 
paid, vest the title to such material in the 
owner of the building so as to render it 
liable to execution on judgments against 
him: Potvin v. Wickersham, 15 Wash. 646. 

Under 1 H. C., § 1675, exempting from 


§ 1145. 


execution material designed in good faith 
to be used in the construction of a building, 
such material will be exempt, although the 
completion of the building bas been de- 
layed for a number of years pending liti- 
gation, and whether the material is to be 
used by the one engaged in the construc- 
tion of the building at the time of its pur- 
chase or by one succeeding to his rights: 
Id. 


(5915.) Community Interest, How Subjected. 


The claim of lien, when filed as required by this chapter, shall be notice 
to the hubsand or wife of the person who appears of record to be the owner 
of the property sought to be charged with the len, and shall subject all the 


community interest of both husband and wife to said lien. 


$ 16.] 


[L. *93, p. 38, 


See infra, $ 5918, and notes, community lands, subject to, 


§ 1146. 


(5916.) When Land not Subject to Lien—Power of Court. 


When, for any reason the title or interest in the land, upon which the 
property subject to the lien is situated cannot be subjected to the lien, the 
court may order the sale and removal from the land of the property subject 


to the lien to satisfy the lien. 
Cited in 20 Wash. 605. 


§ 1147. 


[L. 93, p. 38, $ 17.] 


(5917.) Liberal Construction. 


The provisions of law relating to liens created bv this chapter, and all 
proceedings thereunder, shall be liberally construed with a view to effect 


their objects. [L. ’93, p. 38, § 18.] 


See supra, § 144, construction in gencral. 


Land 


( 
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Cited in 27 Wash. 338; 33 Wash. 695; 
52 Wash. 278, 512, 562. 

The mechanic’s lien statute should be 
liberally construed, but to hold that a lien 
could attach without a full compliance with 
the statute would be to take property with- 


§ 1148. 
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out “due process of law”: Kellogg v. Lit- 
tell ete. Mfg. Co., 1 Wash. 407, 410. 

Under this section all proceedings on 
the foreclosure of a mechanic’s lien are 
to be liberally construed: Cornelius v. 
Washington Steam Laundry, 52 Wash. 272. 


(5918.) Existing Rights Preserved. 


All rights acquired under any existing law of this state are hereby pre- 
served, and all actions now pending shall be proceeded with under the law 


as it exists at the time this act shall take effect. 


Cited in 11 Wash, 311. 


Validity of statutes and effect of change 
or repeal: See 2 Remington’s Digest, p. 
1870, $$ 2, 3; Armour & Co. v. Western 
Const. Co., 36 Wash, 529. 


This section authorizes the procedure un- 
der the former law merely for those actions 
begun prior to the taking effect of the act 
embraced in this chapter; rights accrued 
before the taking effect of the same, but 
for whose enforcement actions are insti- 
tuted subsequent thereto, are governed by 


[L. 93, p. 38, $ 19.] 


the procedure provided in this chapter: 
Hopkins v. Jamieson-Dixon Mill Co., 11 
Wash, 308. 

The mechanic's lien law of 1877 was in- 
tended as a substitute for and not a con- 
tinuation of the act of 1873. All rights 
accrued under the earlier act were repealed, 
except to the extent they were kept alive 
by the latter act; while all remedies to 
enforce such preserved rights are under 
the provisions of the new statute: Seattle 
ete. v. Ah Kow, 2 W. T. 36; see Garneau 
v. Port Blakeley Mill Co., 8 Wash. 467, 


CHAPTER IV. 
LIENS OF EMPLOYEES. 


§ 1149. 


(5919.) Laborer’s Lien on Property, Franchises, etc. 


Every person performing labor for any person, company or corporation, 


in the operation of any railway, canal or transportation company, or any 
water, mining or manufacturing company, sawmill, lumber or timber com- 
pany, shall have a prior lien on the franchise, earnings, and on all the real 
and personal property of said person, company or corporation, which is used 
in the operation of its business, to the extent of the moneys due him from 
such person, company or corporation, operating said franchise or business, 
for labor performed within six months next preceding the filing of his claim 
therefor, as hereinafter provided; and no mortgage, deed of trust or con- 
veyance shall defeat or take precedence over said lien. [L. *97, p. 55, $ 1.] 


See supra, § 1131, lien for work on lands, 
See infra, § 1188, lien on farm products. 


Cited in 22 Wash. 512; 24 Wash. 32, 598; 
41 Wash. 113; 45 Wash. 649, 651. 

Liens of employees: See 2 Remington’s 
Digest, p. 1808, $$ 18-20; Blumauer v. 
Clock, 24 Wash, 596; Fitch v. Applegate. 
24 Wash. 25. 

A laborer engaged in cutting logs in the 


the thousand feet, is not an emplovee of 
the mill or engaged in performing labor in 
its operation, within the meaning of this 
section; his remedy being a logger’s lien 
under § 1162, infra: Graham v. Gardner, 
45 Wash: 648, 


woods at a distance from a mill, paid by 


§ 1150. (5920.) Notice of Lien. 

No person shall be entitled to the lien given by the preceding section, 
unless he shall, within ninety days after he has ceased to perform labor for 
such person, company or corporation, filed for record with the county auditor 
of the county in which said labor was performed, or in which is located the 
principal office of such person, company or corporation in this state, a notice 
of claim, containing a statement of his demand, after deducting all just cred- 
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its and offsets, the name of the person, company or corporation, and the name 
of the person or persons employing claimant, if known, with the statement of 
the terms and conditions of his contract, if any, and the time he commenced 
the employment, and the date of his last service, and shall serve a copy 
thereof on said person, company or corporation within thirty days after the 
same is so filed for record. [L. ’97, p. 56, § 2.] 

See notes to last section. 

Cited in 45 Wash. 650. 


§ 1151. (5921.) Service of Notice. 
Service of notice, as herein required, may be made in the same manner 
as summons in civil actions. [L. *97, p. 56, $ 3.] 


§ 1152. (5922.) Foreclosure of Lien, | 
Any such lien may be enforced within the same time and in the same 
manner as mechanics’ liens are foreclosed. [L. ’97, p. 56, § 4.] 


$ 1153. (5923.) How Claims are to be Paid by Receiver or Assignee. 
Whenever a receiver or assignee is appointed for any person, company 
or corporation, the court shall require such receiver or assignee to pay all 
claims for which a lien could be filed under this chapter, before the payment 
of any other debts or claims, other than operating expenses. [L. ’97, p. 56, 


$ 5.] 


CHAPTER V. 
LIENS ON CHATTELS. 


§ 1154. Lien on Chattels for Labor and Material. 

Every person, firm or corporation who has expended labor, skill or mate- 
rial on any chattel, at the request of its owner, or authorized agent of the 
owner, shall have a lien upon such chattels for the contract price for such 
expenditure, or in the absence of such contract price, for the reasonable 
worth of such expenditure, for a period of one year from and after such 
expenditure, notwithstanding the fact that such chattel be surrendered to the 
owner thereof: Provided, however, that no such lien shall continue after 
the delivery cf such chattel to its owner as against the rights of third persons 
who may have acquired an interest in, or the title to, such chattel in good 
faith, for value, and without actual knowledge of the lien. [L. ’05, p. 137, 
$ 1; L. ’09, p. 626, § 1.] 


See infra, § 1188, lien on farm products 


§ 1155. Notice of Lien on Chattel. 

In order to make such lien effectual the lien claimant shall within ninety 
davs from the date of delivery of such chattel to the owner file in the office 
of the auditor of the county in which such chattel is kept a lien notice, which 
notice shall state the name of the claimant, the name of the owner, a de- 
scription of the chattel upon which the elaimant has expended labor, skill or 
material, the amount for which a lien is claimed, and the date upon which 
such expenditure was completed, which notice shall be signed by the claim- 
ant, or some one in his behalf, and may be in substantially the following 
form: 
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CHATTEL LIEN NOTICE, 


— Claimant, 
against 
—— Owner. 


Notice is hereby given that has and claims a lien upon (here insert 
description of chattel), owned by for the sum of dollars, for and 
on account of labor, skill and material expended upon said which was 
completed upon the day of , 190—. 


aD 


A 
Claimant. 


[L. *05, p. 137, $ 2.] 


$ 1156. Ownership. 

Every person who is in possession of a chattel, under an agreement for 
the purchase thereof, whether the title thereto be in him, or his vendor, shall, 
for the purposes of this act, be deemed the owner thereof, and the lien of a 
person expending material, labor or skill thereon shall be superior to and 
preferred to the rights of the person holding the title thereto, or any lien 
thereon antedating the time of expenditure of the labor, skill or material 
thereon by a lien claimant, to the extent that such expenditure has enhanced 
the value of such chattel. [L. ’05, p. 133, § 3.] 


§ 1157. Enforcement of Lien. 

The lien herein provided for may be enforced against the owner of and 
all persons having an interest in any such chattel by notice and sale in the 
same manner that a chattel mortgage is foreclosed, or by decree of any court 
in this state, exercising original equity Jurisdiction in the county wherein such 
chattel may be, or in action commenced within nine months after the filing 
of such lien notice and if no such action be commenced within such time such 
lien shall cease. [L. ’05, p. 138, § 4.] 


§ 1158. Filing of Notice. 

Upon presentation of such lien notice to the auditor of any county, and 
the payment to him of fifteen cents, he shall file the same, and indorse 
thereon the time of the reception, the number thereof, and shall enter the 
same in a suitable book or file (but need not record the same). Such book 
or file shall have herewith an alphabetic index, in which the county auditor 
shall index such notice by noting the name of the owner, name of lien elaim- 
ant, description of property, date of lien (which shall be the date upon which 
such expenditure of labor, skill or material was completed), date of filing and 
when released, the date of release. [L. ’05, p. 138, § 5.] 
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CHAPTER VI. 
SECURITY FOR LABOR, ETC., ON PUBLIC WORKS, 
$ 1159. (5925.*) Contractor's Bond—Filing. 


Whenever any board, council, commission, trustees or body acting for 
the state or any county or municipality or any public body shall contract 
with any person or corporation to do any work for the state, county or 
municipality, or other public body, city, town or district, such board,‘ 
council, commission, trustees or body shall require the person or persons 
with whom such contract is made to make, execute and deliver to such 
board, council, commission, trustees or body a good and sufficient bond, 
with two or more sureties, or with a surety company as surety, conditioned 
that such person or persons shall faithfully perform all the provisions of 
such contract and pay all laborers, mechanics and subcontractors and ma- 
terialmen, and all persons who shall supply such person or persons, or 
subcontractors, with provisions and supplies for the carrying on of such 
work, all just debts, dues and demands incurred in the performance of 
such work, which bond shall be filed with the county auditor of the 
county where such work is performed or improvement made, except in 
cases of cities and towns, in which cases such bond shall be filed with the 
clerk or comptroller thereof, and any person or persons performing such 
services or furnishing material to any subcontractor shall have the same 
right under the provision of such bond as if such work, services or material 


was furnished to the original contractor. 


[L. 709, p. 716,§ 1. Cf. L. ’88, p. 


15,§1; 1 H. C., § 2415; L. ’97, p.57, §1.] 


Cited in 5 Wash. 145, 146, 586; 6 Wash. 
121; 7 Wash. 272, 280, 281, 283, 485; 8 
Wash. 328, 457; 9 Wash. 6, 429; 11 Wash. 
162, 476; 12 Wash, 120; 13 Wash. 392, 
560, 575; 19 Wash. 592, 627; 21 Wash. 
508; 22 Wash. 107; 28 Wash. 93; 29 Wash. 
527; 39 Wash. 556; 46 Wash. 435. 


Liability of surety on contractor’s bond: 
See 2 Remington’s Digest, pp. 2021, 2022, 
$$ 134-138; Baum v. Whatcom County, 19 
Wash. 626; Spokane & Idaho Lumber Co. 
v. Loy, 21 Wash. 501; Spokane € Idaho 
Lumber Co. v. Boyd, 28 Wash. 90; Pacific 
Bridge Co. v. U. S. Fidelity ete. Co., 33 
Wash. 47; Huggins v. Sutherland, 39 Wash. 
552; Spokane v. Costello, 33 Wash. 98; Id., 
42 Wash. 182, 

The objeet of this statute is to give the 
same relief by action on the bond as could 
be had by the enforcement of a lien against 
the building: Ibrig v. Scott, 5 Wash. 584, 
588. 

The provisions of this chapter requiring 
bonds of contractors to secure laborers and 
materialmen does not violate Article 9, § 2, 
of the Constitution: Pacific Mfg. Co. v. 
School Dist., 6 Wash. 121. 


This chapter provides a remedy for those 
furnishing material or labor by virtue of a 
subcontract, as well as those who furnish 
the same in any other capacity: Ihrig v. 
Scott, supra, 
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This section does not apply to street grad- 
ing contracts: Clough v. Spokane, 7 Wash. 
279. 

The provisions of this chapter should not 
be extended beyond the scope of the me- 
chanic's lien statute: Clough v. Spokane, 
supra. 

School districts are, within the contem- 
plation of the legislative and constitutional 
enactments of this state, municipal cor- 
porations providing for liens for work done 
or improvements made for any “county, in- 
corporated town or city, or other municipal 
corporations’: Maxon v. School Dist., 5 
Wash, 142. 

The construction of a local ditch is not 
such a county improvement as to require 
the county commissioners to take a bond 
from the contractor for the protection of 
laborers: Wallace v. Skagit Co., 8 Wash. 
457. 

Under this chapter, it is not necessary 
that the plaintiff, in an actinn to enforce 
his claim, should have established in a 
prior action tlıe contractor’s indebtedness 
to him, or should make the contractor a 
party to his action against the municipal 
corporation: Maxon v. School Dist., supra. 

Where a contractor’s bond by mistake 
names the board of school directors instead 
of the state of Washington as obligee, such 
defeet is not fatal, if from the terms of the 
bond it appears that its object was to se- 


§ 1159 


cure laborers and materialmen as pro- 
vided for by this section: Ihrig v. Scott, 
supra; and such a bond is not inoperative 
by reason of its being made payable to the 
school district instead of the state: Wads- 
worth v. School Dist., 7 Wash. 485. 

In an action by a materialman against 
a school district, founded on its failure to 
take a bond from the contractor, where 
there is evidence showing that the lumber 
was furnished to a firm of which the con- 
tractor was a member, and a charge on 
plaintiff’s books showing a sale to the firm, 
an instruction “that if plaintiffs satisfy 
your mind that there was a mistake (in 
making the charge), and the evidence is 
not in conflict, you will find that there was 
a mistake, and that the goods were sold 
to the contractor,’ is misleading, as it 
makes the whole question as to whom the 
lumber was sold turn upon the way it was 
charged upon the books of plaintiff, and 
whether it was so charged by mistake: 
Sexton v. School Dist., 9 Wash. 5. 

In an action against a school district for 
failure to take a sufficient bond from a con- 
tractor for the protection of materialmen, 
the fact that the sureties thereon did not 
justify is a mere irregularity, and presumed 
not injurious in absence of allegations and 
proof that they could not justify as re- 
quired by law: Wadsworth v. School Dist., 
supra. 

A bond taken by a school district under 
this section, conditioned that the sureties 
shall be liable only in case the contractor 
fails to “perform said work and comply 
with said contract, plans and specifications 
to which reference is hereby made, and the 
same made a part of the bond,” is insuf- 
ficient: Puget Sound Brick ete. Co. v. 
School Dist., 12 Wash. 118. 

It is not necessary that a school district 
should be made a party to a suit against 
a contractor for materials furnished in the 
construction of a schoolhouse in order to 
subject the district to hability for failure 
to take bond from contractor: Pacific Mfg. 
Co. v. School Dist., 6 Wash. 121, 

It is not within the corporate powers of a 
city of the third class to take a bond con- 
ditioned that the obligors shall construct 
a street railway upon its streets, and in 
case of a default shall pay a certain sum 
as liquidated damages: Aberdeen v. Honey, 
8 Wash. 251; and where such bond is given 
in a penal sum it is a penal bond, and no 
recovery can be had thereon without proof 
showing that actual damages had accrued 
by reason of the failure to contruct the 
railway: Id. 

Although under this section a public cor- 
poration is not required to take a bond 
from a contractor in improving streets, the 
fact that such a bond has been voluntarily 
given will not estop the sureties thereon 
from denying their liability to material- 
men, although, as between the city and the 
obligors thereon, the bond may be valid: 


pa 
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Sears v. Williams, 9 Wash. 428; see Clough 
v. Spokane, 7 Wash. 279. 

An action on a contractor’s bond given 
under this section is not barred by the pro- 
curing of a judgment against the con- 
tractors personally prior to suit upon his 
bond: Fischer v. Quigley, 8 Wash. 327. 

It is not necessary to file such bond with 
the auditor prior to furnishing materials to 
the contractor, in order to relieve the dis- 
trict from liability: Wadsworth v. School 
Dist., supra. 

The provisions of § 781, supra, that no 
bond shall fail for want of form, etc., ap- 
plies to a contractor’s bond for public 
works given under this section: Ihrig v. 
Scott, supra. 

Persons who furnish material for pub- 
lic bridges, whether to the original con- 
tractor or to a subcontractor, are within 
the protection of this section, providing 
that whenever the board of county com- 
missioners shall contract with any person 
to do work of a character which, if per- 
formed for an individual, a lien would exist, 
it shall take a bond conditioned for the 
payment of all the laborers and material- 
men: Gilmore v. Westerman, 13 Wash. 390. 

A materialman’s right of action on a 
ie given under this section is assignable: 
d. 

The acceptance, without payment, of an 
order drawn upon the contractor for a 
public work by a subcontractor in favor 
of a materialman does not extinguish the 
latter’s right of action upon the contrac- 
tor’s bond given under this section: Id.; 
Moody v. Westerman, 13 Wash. 709. 

A judgment obtained against the prin- 
cipal upon a statutory bond given under 
the provisions of this act for the pro- 
tection of those furnishing labor and ma- 
terials to a contractor upon public im- 
provements, is prima facie sufficient to 
warrant a recovery against the sureties, 
without requiring proof of the contract 
between the principal and the party so 
furnishing labor or materials: Ihrig v. Scott, 
supra. 

The sureties upon a bond given by a con- 
traztor for the erection of a school build- 
ing, under the statute requiring such bond, 
for the protection of those furnishing 
labor and materials to a contractor em- 
ployed in making public improvements, are 
estopped to deny the authority of the school 
district to make the contract, when the 
bond executed by such sureties recites as 
a fact that the principal in the bond had 
duly entered into a contract with the school 
district for the erection of said school build- 
ing‘ Price v. Scott, 13 Wash. 574; see Ihrig 
v. Scott, supra. 

Sureties upon the bond given by a con- 
tractor under the terms of this section 
for the protection of those furnishing 
labor or material to the contractor in the 
construction of public improvements, can- 
not escape liability from the fact that the 
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bond was not signed by the contractor, 


when it has been delivered by him to, and . 


accepted by, the other contracting party 
with the knowledge and consent of the 
sureties: Eureka Sandstone Co. v. Long, 
11 Wash. 161; Twigley v. Bellingham Bay 
Boom Co., 5 Wash. 644. 

The presumption arises from the delivery 
of a bond by the principal, as the agent 
of the sureties, that they must have known 
‘ts conditions, and ratification by them of 
the bond while ignorant that it was un- 
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A complaint against principal and sure- 
ties upon a contractor’s bond, given in 
compliance with this section, but which 
had not been signed by the principal, is 
not demurrable on the ground of mis- 
joinder of parties defendant, for the reason 
that the obligations of the parties and the 
rights of plaintiff are identical, although 
founded in the case of the principal upon 
the contract, and in the case of the sure- 
ties upon the bond: Id.; following Ihrig v. 
Scott, 5 Wash. 584, 


signed by the principal will not affect 
their liability: Id. 


§ 1160. (5926.*) Liability for Failure to Take Bond. 

If any board of county commissioners of any county, or mayor and 
common council of any incorporated city or town, or tribunal transacting 
the business of any municipal corporation shall fail to take such bond 
as herein required, such county, incorporated city or town, or other mu- 
nicipal corporation, shall be liable to the persons mentioned in section 
1159, to the full extent and for the full amount of all such debts so con- 
tracted by such contractor. [L. ’88, p. 15, $ 2; 1H. C., $ 2416; L. ’09, 
p. 717, § 2.] 

See notes to last section. 
Cited in 7 Wash. 280, 282; 9 Wash. 429; 22 Wash. 110; 28 Wash. 93. 


§ 1161. (5927.*) Conditions of Bond—Action on. 

The bond mentioned in section 1159 shall be in an amount equal to 
the full contract price agreed to be paid for such work or improvement, 
and shall be to the state of Washington, except in cases of cities and 
towns, in which cases such municipalities may by general ordinance fix 
and determine the amount of such bond and to whom such bond shall run: 
Provided, the same shall not be for a less amount than twenty-five per 
cent. (25%) of the contract price of any such improvement, and may des- 
ignate that the same shall be payable to such city, and not to the state 
of Washington, and all such persons mentioned in said section 1159 
shall have a right of action in his, her, or their own name or names on 
such bond, for the full amount of all debts against such contractor, or for 
work done by such laborers or mechanics, and for materials furnished or 
provisions and goods supplied and furnished in the prosecution of such 
work, or the making of such improvements: Provided, that such persons 
shall not have any right of action on such bond for any sum whatever, 
unless within thirty (30) days from and after the completion of the con- 
tract with and acceptance of the work by the board, council, commission, 
trustees, or body acting for the state, county or municipality, or other 
public body, city, town or district, the laborer, mechanic or subcontractor, 
or materialman, or person claiming to have supplied materials, provisions 
or goods for the prosecution of such work, or the making of such improve- 
ment, shall present to and file with such board, council, commission, trus- 
tees or body acting for the state, county or municipality, or other public 
body, city, town or district, a notice in writing in substance as follows: 


717 


§ 1162 LIENS AND THEIR ENFORCEMENT. {Titre VIII 


To (here insert the name of the state, county or municipality or other 
public body, city, town or district) : 

Notice is hereby given that the undersigned (here insert the name 
of the laborer, mechanic or subcontractor, or materialman, or person 
claiming to have furnished labor, materials or provisions for or upon 
such contract or work) has a claim in the sum of dollars (here insert the 
amount) against the bond taken from (here insert the name of the prin- 
cipal and surety or sureties upon such bond) for the work of (here in- 
sert a brief mention or description of the work concerning which said bond 
was taken). 


(Here to be signed) 


Such notice shall be signed by the person or corporation making the 
claim or giving the notice; and said notice, after being presented and 
filed, shall be a public record open to inspection by any person: Provided 
further, that any city may avail itself of the provisions of this act, not- 
withstanding any charter provisions in conflict herewith: And provided 
further. that any city or town may impose any other or further conditions 
and obligations in such bond as may be deemed necessary for its proper 
protection in the fulfillment of the terms of the contract secured thereby. 
[L. ’09, p. 717, § 3. Cf. L. 88, p.16,§ 3; 1H. C., $ 2417; L. ’99, p. 172, § 1.] 


Necessity of filing notice: See Huggins materialmen, where actual fraud is not 


v. Sutherland, 39 Wash. 552. 

Failure to file bond does not relieve con- 
tractor from failure to file claim: Crane 
Co. v. Aetna Indemnity Co., 43 Wash. 516. 

The overstatement of the amount due, in 
a notice to a city of a claim for material 
furnished to a contractor upon public work, 
is not fatal to recovery upon the contrac- 
tor’s statutory bond to secure laborers and 


shown: Strandell v. Moran, 49 Wash. 533. 

Such a notice, required by the statute to 
be signed by the claimant, is sufficient when 
signed by one “A. S. Agent,” through whom 
the claimant did business without disclos- 
ing the principal, where no one was mis- 
led thereby; since the same fulfills the pur- 
a of the statute to give notice of claims: 


CHAPTER VII. 
LIENS UPON LOGS AND OTHER TIMBER. 


§ 1162. (5930.*) Who may Have Liens, 
Every person performing labor upon, or who shall assist in obtaining 

or securing saw-logs, spars, piles, cordwood, shingle bolts, or other tim- 
ber, and the owner or owners of any tugboat, or towboat, which shall 
tow or assist in towing, from one place to another within this state, any 
saw-logs, spars, piles, cordwood, shingle bolts, or other timber, and the 
owner or owners of any team or any logging engine, which shall haul 
or assist in hauling from one place to another within this state, any saw- 
logs, spars, piles, cord wood, shingle bolts, or other timber, and the owner 
or owners of any logging or other railroad over which saw-logs, spars, 
piles, cordwood, shingle bolts, or other timber shall be transported and 
delivered, shall have a lien upon the same for the work or labor done 
upon, or in obtaining or securing, or for services rendered in towing, 
transporting, hauling, or driving, the particular saw-logs, spars, cord- 
wood, shingle bolts, or other timber in said claim of lien described, 
whether such work, labor or services was done, rendered or performed 
at the instance of the owner of the same or his agent. The cook in a 
logging camp shall be regarded as a person who assists in obtaining or 
securing the timber herein mentioned. [L. ’07, p. 14, § 1. Cf. L. *60, p. 340, 
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$ 1; L. °77, p. 217, § 3; L. ’79, p. 100, $ 2; Cd. ’81, $ 1941; 1 H. C., $ 1679; L. 


93, p. 428, $ 1; L. ’95, p. 175, $ 1.] 


See infra, $ 1190a, this chapter applicable to liens on farm products. 


Cited in 5 Wash, 430, 431; 6 Wash. 343, 
480, 481; 8 Wash, 469, 471; 10 Wash. 86; 
11 Wash. 206, 691; 12 Wash. 340; 13 Wash. 
161, 375; 14 Wash, 227; 20 Wash. 124, 
593; 30 Wash. 460, 461; 45 Wash. 650, 
652; 49 Wash. 396, 444. 

Liens on logs and actions for enforce- 
ment: See 2 Remington’s Digest, pp. 1757, 
1765, §§ 21-49. 

CONSTRUCTION.—Logger’s lien stat- 
utes are remedial in their nature and 
ought to be liberally construed in the in- 
terest of labor: Proulx v. Stetson & Post 
M. Co., 6 Wash. 478, 481. 

The statute is broad enough to fairly in- 
elude all kinds of Jabor necessarily per- 
formed in and about a logging camp: Id., 
482. 

RIGHT TO LIEN.—A statutory right of 
lien given loggers for labor in getting out 
logs becomes such a part of the contract 
for such labor as to be unaffected by the 
repeal of the statute pending the enforce- 
ment of the lien: Garneau v. Port Blake- 
ley M. Co., 8 Wash. 467; McQueston v. 
Morrill, 12 Wash. 335. 

One who constructs a necessary road by 
which certain logs are taken from. the 
forest to the mill, or to water and after 
to the mill or to market, as much assists 
in obtaining and securing such logs as if 
he were engaged in cutting and sawing 
them, and is entitled to a lien for such 
labor: Proulx v. Stetson etc. Mill Co., 
supra; and labor in blasting rocks along a 
river-bed in order to make a passage for 
logs in getting them from the woods to the 
place of booming is lienable under this sec- 
tion: Duggan v. Washougal L. € L. Co. 
10 Wash. 84; but not for labor in opening a 
public road to get in supplies: Id. 

No lien is given by statute for the manu- 
facture of shingles, and where the no- 
tice is for the manufacture of lumber 
and shingles, without showing how much 
is due for the labor on the lumber and 
how much on the shingles, the whole lien 
fails: Dexter Horton & Co. v. Sparkman, 
2 Wash. 165, decided prior to amendment 
of 1895. 

Lien claimants who had worked for de- 
fendant for from one to six months, in 
getting out logs in several log booms, have 
a lien upon all the logs cut and secured 
during the time, and they need not prove 
that the services for which the lien was 
filed were all performed in cutting and 
securing the particular logs against which 
the lien was filed: Grimm v. Pacifie Creosot- 
ing Co., 50 Wash, 415. 

Where the logs were at all times owned 
by one who manufactured them into lum- 
ber, the owner cannot defeat a lien on the 
logs by claiming that he was only liable 
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as an eloigner, where the statute gave & 
lien on the finished product to anyone ren- 
dering services on the logs: O'Connor v. 
Burnham, 49 Wash. 443. 

A person getting out logs and piling un- 
der a contract with the owner is an agent 
of the owner, within the meaning of Bal- 
linger’s Code § 5930 (amended by this sec- 
tion): O’Brien v. Perfection Pile Preserv- 
ing Co., 49 Wash. 395. | 


The lien given by Ballinger’s Code, § 5930 
(amended by this section), extends to haul- 
ing logs and piles before being worked into 
a finished product, and is not restricted to 
railroads and steamboats by the clause glv- 
ing such carriers liens for hauling or tow- 
ing: Id. 

One claiming a lien on logs under & con- 
tract to cut certain timber at $4 per thou- 
sand, payable monthly as delivered, is justi- 
fied in ceasing to work upon the owner’s 
refusal to make payments agreed upon: 
O’Connor v. Burnham, 49 Wash. 443. 

Under §§ 1679, 1680, 1 Hill’s Code, a lien 
upon logs cannot be so extended as to 
reach the lumber manufactured therefrom: 
Winsor v. Johnson, 5 Wash. 429; but the 
present law is to the contrary; see this and 
the next section. 

A logger’s lien cannot be defeated on the 
ground that plaintiff had worked for three 
corporations, when he had no knowledge 
of their existence other than the one cm- 
ploying him, when the three companies had 
the same officers, same manager and same 
place of business: Duggan v. Washougal 
L. & L. Co., supra. 

If laborers engaged in getting out saw- 
logs have expressly released all right of 
lien upon the logs cut within thirty days 
of the time of filing liens, the right to hen 
upon logs cut prior thereto is thereby lost: 
Campbell v. Vincent, 8 Wash. 650; Beal v. 
Nichols, 12 Wash. 157. 

The lien of vendor of timber attaches to 
each log, for the contract price for one 
thousand feet, as if a separate contract of 
sale had been made respecting it: Baxter v. 
Smith, 2 W. T. 97. 

The owner of logs cannot defeat loggers’ 
liens thereon by intermingling the logs 
with others of the same brand: Creighton 
v. Cole, 10 Wash. 472. 


PURCHASERS OF PROPERTY subject 
to logger's lien do so at their peril: Proulx 
v. Stetson & Post Mill Co., supra. 

It is not the duty of the vendee to pay 
liens on lumber (labor liens) at the time 
of purchase, although he may do so, and 
make the price so paid a setoff against 
the purchase price, at the hazard, however, 
of the liens being valid: Baker v. McAl- 
lister, 2 W, T. 48. 
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$$ 1163, 1164 
$ 1163. (5931.) Lien on Lumber—Lumber, Defined. 

Every person performing work or labor or assisting in manufacturing 
saw-logs and other timber into lumber and shingles, has a lien upon such 
lumber while the same remains at the mill where it was manufactured, or 
in the possession or under the control of the manufacturer, whether such 
work or labor was done at the instance of the owner of such logs or his 
agent or any contractor or subcontractor of such owner. The term lum- 
ber, as used in this chapter, shall be held and be construed to mean all 
logs or other timber sawed or split for use, including beams, joists, planks, 
boards, shingles, laths, staves, hoops, and every article of whatsoever 
nature or description manufactured from saw-logs or other timber. [Cf. 
L. ’77, p. 217, $ 4; Cd. '81, $ 1942; 1H. C., $ 1680; L. ’93, p. 19, § 1; 


L. ’93, p. 428, § 2.] 


Cited in 11 Wash. 205, 691; 13 Wash. 
161, 351, 375; 16 Wash. 696; 18 Wash. 
269; 30 Wash. 460, 461; 49 Wash. 444. 

Persons entitled to lien: See 2 Reming- 
ton’s Digest, p. 1758, § 25; Cross v. Dore, 
20 Wash. 121; Blumauer v. Clock, 24 Wash. 
596; Robins v. Paulson, 30 Wash. 459; Mun- 
roe v. Sedro Lum. & Shingle Co., 16 Wash. 
694; Judge v. Bay Mill Co. 18 Wash. 
269. 

A judgment awarding liens on shingles 
not mentioned in the claim of lien is er- 
roneous: Dexter Horton & Co. v. Spark- 
man, 2 Wash. 165. 

Shingle-bolt cutters are entitled to a lien 
under this section on the shingles as long 
as they are under the control of the manu- 
facturer: Campbell v. Sterling Mfg. Co., 
11 Wash. 204; Hadlock v. Shumway, 11 
Wash. 690. 

This section, giving liens to persons who 
assist in obtaining saw-logs and other tim- 
ber to be manufactured into lumber and 
shingles, does not apply to one who em- 
ploys men to do the work thereon, and 
who does not directly perform the labor 
himself: Campbell v. Sterling Mfg. Co., 11 
Wash, 204, 

The removal of shingles by a purchaser 
from the mill in which they were manu- 
factured, before the filing of a logger’s lien 
thereon, precludes the acquisition of a lien 
under this section, providing that every 
person performing work in manufacturing 


§ 1164. 


(5932.) Lien for Stumpage. 


saw-logs and other timber into lumber and 
shingles has a lien upon such lumber while 
it remains at the mill or in possession or 
under the control of the manufacturer: 
Swartwood v. Red Star Shingle Co., 13 Wash. 
349. 


A lien for work performed upon manu- 
factured fence posts can be asserted only 
under this section, providing that “every 
person performing work or labor or as- 
sisting in manufacturing saw-logs and other 
timber into lumber and shingles has a lien 
upon such lumber while the same remains 
at the mill where it was manufactured, 
or in the possession or under the control 
of the manufacturer,” and under such pro- 
vision one who has hauled the posts from 
the place of manufacture to the place of 
delivery to the purchaser is not entitled 
to file a lien for such hauling: Ryan v. 
Guilfail, 13 Wash. 373. 

Waiver of lien: See 2 Remington’s Di- 
gest, p. 1762, § 37; Anderson v. Tingley, 
24 Wash. 537; Maris v. Clevenger, 29 Wash. 
395. 


Contractors getting out logs, at so much 
per thousand feet, for immediate manu- 
facture into lumber by the owner, are en- 
titled to a lien upon the finished product, 
under this section, and are not confined to 
a lien upon the logs given by the preceding 
section: O'Connor v. Burnham, 49 Wash. 
443, 


Any person who shall permit another to go upon his timber land and 


cut therecn saw-logs, spars, piles or other timber, has a lien upon the 
same for the price agreed to be paid for such privilege, or for the price 
such privilege would be reasonably worth in case there was no express 


agreement fixing the price [Cf. L. 
H. C., $ 1681; L. *93, p. 429, $ 3.] 


Where the contract for stumpage pro- 
vided that payment should be made for 
each thousand feet of logs cut, a claim of 
lien cannot be maintained for stumpage 


"17, p. 217, $ 5; Cd. ’81, $ 1943; 1 


on the whole number of logs against a 
party who is in possession of a part only 
of the entire cutting: Doyle v. McLeod, 4 
Wash. 732, 
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§ 1165. (5933.) Preferred Liens. 

The liens provided for in this chapter are preferred liens and are prior 
to any other liens, and no sale or transfer of any saw-logs, spars, piles 
or other timber or manufactured lumber or shingles shall divest the lien 
thereon as herein provided, and as between liens provided for in this chap- 
ter those for work and labor shall be preferred: Provided, that as be- 
tween liens for work and labor claimed by several laborers on the same 
logs or lot of logs the claim or claims for work or labor done or performed 
on the identical logs proceeded against to the extent that said logs can 
be identified, shall be preferred as against the general claim of lien for 
work and labor recognized and provided for in this chapter. [Cf. L. ’77, 
p. 217, § 6; Cd. ’81, $ 1944; 1 H. C., $ 1682; L. ’93, p. 429, $ 4.] 

Cited in 14 Wash, 227; 20 Wash. 593. 


$ 1166. (5934.) Limitation of Filing Lien for Labor. 

The person rendering the service of [or] doing the work or labor 
named in sections 1162 and 1163 of this chapter is only entitled to the 
liens as provided herein for services, work or labor for the period of eight 
calendar months, or any part thereof next preceding the filing of the 
claim, as provided in section 1169 of this chapter. [Cf. L. ’77, p. 217, $ 
7; Cd. '81, $ 1945; 1 H. C., $ 1683; L. *93, p. 429, $ 5.] 


“Section 1169” substituted for “section 8” of the act of 1893, while “section 7” [§ 1168, 
infra] was evidently intended. 


$ 1167. (5935.) Limitation of Filing Lien for Stumpage. 

The person granting the privilege mentioned in section 1164 of this 
chapter is only éntitled to the lien as provided therein for saw-logs, spars, 
piles and other timber cut during the eight months next preceding the 
filing of the claim, as herein provided in the next succeeding section of 
this chapter. [Cf. L. *77, p. 217, $ 8; Cd. ’81, $ 1946; 1 H. C., $ 1684; L. 
93, p. 429, $ 6.] 


$ 1168. (5936.) Filing of Claim for Labor, etc. 

Every person within thirty days after the close of the rendition of 
the services, or after the close of the work or labor mentioned in the 
preceding sections (1162, 1163) claiming the benefit hereof, must file for 
record with the county auditor of the county in which such saw-logs. 
spars, piles and other timber were cut, or in which such lumber or shin- 
gles were manufactured, a claim containing a statement of his demand 
and the amount thereof, after deducting as nearly as possible all just 
credits and offsets, with the name of the person by whom he was em- 
ployed, with a statement of the terms and conditions of his contract, 1f 
any, and in case there is no express contract, the claim shall state what 
such service, work or labor is reasonably worth; and it shall also con- 
tain a description of the property to be charged with the lien sufficient 
for identification with reasonable certainty, which claim must be verified 
by the oath of himself or some other person to the effect that the affiant 
believes the same to be true, which claim shall be substantially in the fol- 
lowing form :— 
Claimant, vs. 


Notice is hereby given that of 
claims a lien upon a of , being about 
Rem. Wash. Code, Vol. I.—46 721 


county, state of Washington, 
in quantity, which were 
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county, state of Washington, are marked thus 
, for labor performed upon and assistance 
rendered in said ; that the name of the owner or reputed owner 
18 ; that employed said to perform such labor and render 
such assistance upon the following terms and conditions, to wit :— 

The said agreed to pay the said for such labor and assistance 
——; that said contract has been faithfully performed and fully complied 
with on the part of said , Who performed labor upon and assisted in 
said for the period of ; that said labor and assistance were so per- 
formed and rendered upon said , between the day of and 
the day of ; and the rendition of said service was closed on the 
day of , and thirty days have not elapsed since that time; that the amount 
of claimant’s demand for said service is ; that no part thereof has been 
paid except , and there is now due and remaining unpaid thereon, after 
deducting all just credits and offsets, the sum of ‚in which amount he 
claims a lien upon said ——. The said , also claims a lien on all said 
now owned by said of said eounty to secure payment for the work and 
labor performed in obtaining or securing the said logs, spars, piles or other 
timber, lumber or shingles herein described. 

State of Washington, County of , SS. 

being first duly sworn, on oath says that he is named in the 
foregoing claim, has heard the same read, knows the contents thereof, and 
believes the same to be true. 


cut or manufactured in 
, and are now lying in 


Subscribed and sworn to before me this day of -, 


[C£. L. 77, p. 217, $ 9; L. "79, p. 100, $ 4; Cd. '81, $ 1947; 1H. C. $ 
1685; L. '93, p. 429, $ 7.] 

Cited in 2 Wash. 167, 172; 14 Wash. the effect that he believes it to be true is 
228; 20 Wash. 594; 29 Wash. 403; 40 sufficient: Dexter Horton € Co. v. Spark- 
Wash, 200. man, supra. 

Time for filing: See 2 Remington's Di- NOTICE, SUFFICIENCY OF: See 2 
gest, p. 1762, $ 35; Beal v. Nicols, 12 Wash. Remington’s Digest, pp. 1700, 1701, §s 30- 
157, 34; Marlette v. Crawford, 17 Wash. 603; 

THIRTY DAYS’ LIMITATION for the Maris v. Clavenger, 29 Wash. 365. 
filing of liens for labor in securing saw-logs An innocent mistake in a lien notice as 
does not begin to run from the time such to the exact amount due a laborer for his 
logs are rafted into booms, but from the hire will not defeat the lien: Proulx v. Stet- 
time the service rendered in securing the gon & Post Mill Co., 6 Wash. 478. 
ris. na end: Overbeck v. Calligan, A notice of lien that states that the claim 

dE i is for labor performed upon and assistance 

ASSIGNMENT, EFFECT OF: See 2 rendered in preparing and securing cer- 
Remington’s Digest, p. 1758, § 23. tain saw-logs is sufficiently definite: Over- 

Although the inchoate right of lien can- beek v. Calligan, 6 Wash, 342; see Proulx 
not be assigned, yet when the lien is per- v. Stetson € Post Mill Co., supra. 
fected by the filing of a notice thereof, A logger’s lien notice complies with the 
the assignment of the claim will give the language of the statute if it appears, taken 
assignee the benefit of the security: Casey ag a whole, what was the entire demand 
v. Ault, 4 Wash. 167; Dexter Horton € Co. before the deductions of offsets and what 


v. Sparkman, 2 Wash. 165. amount remained due after such deduc- 
NOTICE, VERIFICATION: See 2 Rem- tions: Baxter v. Smith, 2 W. T. 97, 

ington’s Digest, p. 1700, § 29; Duggan v. In logger’s lien claims, where both lien- 

Washougal Land etc. Co., 10 Wash. 84. able and nonlienable items appear in the 


When a claim of lien is verified by an- notice, the former will not fail unless ap- 
other than the claimant, a verification to parent intention to defraud appears and no 
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confusion of claims is made in the notice, 
and the evidence segregates the two classes 
of claims: Duggan v. Washougal L. € L. 
Co., 10 Wash. 84. 

A notice of lien “for labor in manufac- 
turing lumber” which describes the lumber 
as “being about one hundred thousand 
feet, which was manufactured in Kitsap 
Co., Wash., and which is marked thus ; 
and is now lying at the sawmill owned 
by said Builders’ Material Co., in Kitsap 
Co., the same being the place where said 
lumber was manufactured, and situated 
about two miles south of Port Blakeley, 
on Puget Sound,” complies with the stat- 
ute: Dexter Horton & Co. v. Sparkman, 2 
Wash. 165. 

A claim of lien which describes the prop- 
erty as “a quantity of lumber, being about 
70,000 feet, now lying at defendant’s saw- 
mill, in said county,” is insufficient: Dex- 
ter Horton & Co. v. Wyley, 2 Wash. 171. 

A claim of lien upon a certain lot of saw- 
logs, described as “being 1,625,000 feet in 
quantity .... being marked thus, K. 30, 
and a part of which are loose in the water, 
and a part made up of rafts, one raft of 
which is now in the possession of the Hart 
Mill Co., of Seattle, Wash., and the re- 
mainder are now lying in the water at the 
bay at Shelton, Wash.,” is insufficient: 
Doyle v. McLeod, 4 Wash. 732; but the no- 
tice was held sufficient describing “a lot of 
saw-logs, being about 1,100,000 feet in quan- 
tity .... marked thus, K. 33, about 
153.000 feet of which are in the possession 
of the Hart Mill Co., of Seattle, Wash., and 
the remainder of which are now lving in 
the water in the bay at Shelton, Wash.”: 
Id. 

A notice of a logging lien need not de- 
clare that the labor was performed on all 
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the logs upon which the lien is claimed, as 
Laws of 1893, page 428, gives a lien upon 
all the logs of the person for whom the 
labor was performed which belonged to him 
at the time of the filing of the claim: Mc- 
Pherson v. Smith, 14 Wash. 226. 


The question of the sufficiency of a lien 
notice cannot be raised in the appellate 
court, although an objection was made to 
its introduction, when there is no exception 
to a finding by the court that the notice 
was sufficient, or a refusal of the court 
to make a finding on the subject: Id; 
compare Wash. B., L. & M. Co. v. Adler, 
12 Wash. 24. 


Affirmative proof that the notice of a 
logging lien was properly indexed in the 
records of the auditor's office is not es- 
sential to recovery thereon: MePherson v. 
Smith, supra. 

The provisions of this section reducing 
the time within which actions to enforce 
laborers’ liens upon logs may be com- 
menced, from twelve to eight months, is 
a matter affecting the remedy merely, 
which was within the power of the legis- 
lature to abridge; and lien notices filed 
prior to the passage of the law of 1593 must 
he enforced within a reasonable time after 
its taking effect: MeQuesten v. Morrill, 12 
Wash. 135; citing Garneau v. Port Blakeley 
M. Co., 8 Wash. 467. 


The fact that notice of a logger's lien 
was duly recorded is sufficiently proved by 
the introduction in evidence of the original 
notice with the auditor's certificate of rec- 
ord thereon and by testimony admitted 
without objection, that plaintiff had filed 
the notice for record in the proper auditor's 
office: Mason v. McGee, 15 Wash. 272, 


(5937.) Filing of Claim for Stumpage. 


Every person mentioned in section 1164 claiming the benefit thereof 


must file for record with the county auditor of the county in which such 
saw-logs, spars, piles or other timber were cut, a claim in substance the 
same as provided in the next preceding section of this chapter and veri- 
fied as therein provided. [Cf. L. ’77, p. 218, $ 10; Cd. ’81, $ 1948; 1 H.C., 
$ 1686; L. *93, p. 431, $ 8.] 


$ 1170. (5938.) Recording Claim. 

The county auditor must record any claim filed under this act in a 
book kept by him for that purpose, which record must be indexed, as 
deeds and other conveyances are required by law to be indexed, and for 
which he may receive the same fees as are allowed by law for recording 
deeds and other instruments. [Cf. L. ’77, p. 218, $ 11; Cd. ’81, $ 1949; 
1 H. C., $ 1687; L. ’93, p. 431, $ 9.] 


$ 1171. (5939.) Limitation of Actions. 
No lien provided for in this chapter binds anv saw-logs, spars, piles 
or other timber, or lumber and shingles, for a longer period than eight 


723 


§1172 LIENS AND THEIR ENFORCEMENT. [Tire VIII 


calendar months after the claim as herein provided has been filed, unless 
a civil action be commenced in a proper court, within that time, to en- 
force the same: Provided, however, that in case such civil action so 
commenced should for any cause other than the merits, be nonsuited or 
dismissed, then the lien shall continue for the. term of one calendar 
month, if the said eight months have expired, to permit the commencement 
of another action thereon, which shall be as effective in prolonging the 
hen as if it had been entered during the term of eight months hereinbefore 
stated. [Cf. L. ’77, p. 218, $ 12; L. 79, p. 100, $ 5; Cd. ’81, $ 1950; 1 
H. C., § 1688; L. ’93, p. 431, § 10.] 


Cited in 4 Wash. 169. An action to foreclose a lien on saw-logs 
Time to sue: See 2 Remington’s Digest, may be commenced after a portion of them 
p: 1/63, § 42. have been made into lumber, and foreclosure 


A lienor who filed his lien prior to the Er , 
taking effect of the law of 1893 is gov- may be decreed as to the existing portion: 
erned by the limitation of time for com- Gray’s Harbor Boom Co. v. Lytle Log. ete. 
mencing suit by the new law: MeQuesten v. Co., 36 Wash. 151. 

Morrill, 12 Wash. 335. 


§ 1172. (5940.) Jurisdiction—Procedure. 

The liens provided for in this chapter shall be enforced by a civil ac- 
tion in the superior court of the county wherein the lien was filed, and 
shall be governed by the laws regulating the proceedings in civil actions 
touching the mode and manner of trial, and the proceedings and laws 
to secure property so as to hold it for the satisfaction of any lien that 
be against it; except as hereinafter otherwise provided. [Cf. L. ’77, p. 
218, $ 13; Cd. '81, $ 1951; 1 H. C., $ 1689; L. '93, p. 431, $ 11.] 

See infra, $ 1175. 

Cited in 6 Wash. 346; 20 Wash. 594, complaint could be made adequate in the 

FORECLOSURE: See 2 Remington’s Di- foreclosure proceedings without changing the 
gest, pp. 1762, 1764, §§ 39-47; Mason v. nature of the action: Mill Co. v. Superior 
McGee, 15 Wash. 272; Cross v. Dore, 20 Court, 9 Wash. 673. 

Wash. 121; Duggin v. Smith, 27 Wash, 702. Under §§ 1679-1690, 1 Hill’s Code, one 
A lien giv en by statute is ‘personal to the who has performed labor in securing logs 
laborer; and when the laborer combines may enforce a lien against a part of the 
with his own claim one assigned him by an- property upon which he expended labor, for 
other laborer, he loses all right to take the all of the labor performed upon the whole 
benefit of foreclosure: Dexter Horton & Co. Jot of saw-logs, provided the logs all be- 
v. Sparkman, 2 Wash. 166; see Casey v. longed to the same owner, and the labor was 
Ault, 4 Wash. 167. performed under one entire contract: Proulx 

The action to foreclose a laborer’s lien v. Stetson € Post Mill Co., 6 Wash. 478; 
upon saw-logs cannot be maintained against see infra, § 1175. 

a personal representative of decedent’s es- In a certain loggers’ lien action stipula- 
tate unless the claim shall have been first tion was entered into by the terms of which 
presented to the executor or administrator, the logs were to be sold and proceeds di- 
as required by law. Such provision does vided pro rata; held that the defendant 
not, however, prevent such liens being pri- could not attack the sufficiency of the no- 
mary claims upon the property covered by tices of lien claims held by plaintiff, and 
them: Casey v. Ault, supra. that it was the duty of the court to take 

The action to foreclose a loggers’ lien jurisdiction of the trust fund for distribu- 
is properly brought in the county where the tion, according to the stipulation, although 
logs were cut, the notice filed, and where some of the lien claimants raised objections 
the owner resides: Overbeck v. Calligan, 6 thereto: Winsor v. Johnson, 5 Wash. 429, 
Wash, 342. In an action to foreclose a number of 

Where it sufficiently appears from the al- liens upon several lots of logs for labor 
legations of a complaint that the action performed by various persons, whose claims 
is for foreclosure of a loggers’ lien, although had been assigned to plaintiff, the complaint 
some of the allegations give it the eharacter is not subject to demurrer for misjoinder 
of an action of damages for the eloignment of canses of action, although each lien may 
of logs, the court is warranted in denying not have covered all the logs, when the 
a change of venue, if by amendment the compluint alleges that the defendant has 
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some interest in the logs upon which the 
various liens are claimed: McQuesten v. 
Morrill, 12 Wash. 333. 

Although the owner of lumber and shin- 
gles may have made default, the holder of 
a chattel mortgage thereon, impleaded as 
defendant, who has answered, denying all 
plaintiff’s allegations, is entitled to a trial: 
Dexter Horton & Co. v. Sparkman, 2 Wash. 
165. 

Where plaintiffs allege in their complaint 
that they had filed a lien upon certain 
lumber and shingles, but the copies of liens 
forming part of the complaint show that 
lien was not claimed on the shingles, the 
answer of defendant specifically denying all 
the allegations of the complaint and setting 
up as a new defense that the shingles were 
cut and sawed from shingle bolts made by 
other parties than the plaintiffs, to which 
plaintiffs filed no reply, does not entitle de- 
Ffendants to judgment on the pleadings: Id. 

In an action to enforce a logger’s lien 
proof that the logs were cut in the county 
where the notice was filed is necessary: 
Garneau v. Port Blakeley Mill Co., 8 Wash. 
467; Overbeck v. Calligan, 6 Wash. 342. 

In an action to foreclose a logger’s lien, 
time checks given by the employer to a 
third party impleaded as defendant on ac- 
count of some interest in the logs are com- 
petent evidence: Garneau v. Port Blakeley 
Mill Co., supra. 

Where a notice of lien described logs as 
marked “T” on each end, while the proof 
described them as marked “circle T,” with- 
out showing the location of the mark, the 
notice and proof will be held sufficient in 
the absence of any showing that anyone was 
misled thereby: Casey v. Ault, 4 Wash. 167, 

COSTS AND ATTORNEY’S FEES: See 
2 Remington’s Digest, p. 1765, § 48; Ivall 
v. Willis, 17 Wash. 645; Fraser v. Ruther- 
ford, 26 Wash. 658. 

Liabilities of claimants for having notices 
prepared should be considered as moneys 
paid and taxed as costs: Creighton v. Cle, 
10 Wash, 472. 

Twenty-five dollars attorney’s fees is not 
excessive in a loggers’ lien suit for each sev- 
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eral claimant: Garneau v. Port Blaxelcy 
Mill Co., 8 Wash. 468. 

The amount of attorney’s fee in logger's 
lien case is within the discretion of the 
court, and the decision will not be disturbed, 
because no evidence was produced of the 
reasonable value thereof: Proulx v. Stetson 
& Post Mill Co., supra; distinguishing Cowie 
v. Ahrenstedt, 1 Wash. 416, 420. 

A complaint in an action to foreclose a 
lien on shingles alleges sufficient ground 
for the issuance of a temporary injunction 
when it avers that the debt is due; that 
defendants are insolvent and financially irre- 
sponsible; and that the only security for 
plaintiff’s claim was the lien upon the shin- 
gles, which defendants were threatening to 
and were about to remove from the state 
and dispose of: Cady v. Case, 11 Wash. 126. 

The issuance of a temporary injunction 
pendente lite to preserve and make efficient 
a lien upon shingles, which plaintiff was 
seeking to enforce, is warranted, although 
the allegations of the complaint have been 
denied, when neither the amount sued for 
nor the right to a lien is disputed by the 
defendants: Cady v. Case, 11 Wash. 124. 

The owner of logs cannot defeat loggers’ 
liens thereon by intermingling the logs with 
others of the same brand: Creighton v. 
Cole, 10 Wash. 472. 

In taxing costs upon foreclosure of log- 
gers’ liens, liabilities incurred by the claim- 
ants for having lien notices prepared should 
be considered as moneys paid: Id. 

It is error to tax as costs fees paid a pri- 
vate citizen for preparing copies of the 
complaint and summons, and for the service 
thereof upon the defendants: Id. 

Semble, a rule of the superior court allow- 
ing such costs to be taxed is invalid: Id. 

The complaint in an action to foreclose 
a logger’s lien is not demurrable on the 
ground that it does not allege, except as 
a conclusion of law, that anything was due 
the plaintiff, when it states that “under the 
terms and conditions of the said contract 
defendants became indebted to the plaintiff 
in the sum of three hundred three and 87-100 
dollars”: Mason v. McGee, 15 Wash. 172. 


(5941.*) Sheriff as Receiver. 


The sheriff of the county wherein the lien is filed shall be the receiver 


when one is appointed, and the superior court, upon a showing made, 
shall appoint such receiver without notice, who shall be allowed such fees 
as may seem just to the court, which fees shall be accounted for by such 
sheriff as other fees collected by him in his official capacity: Provided, 
that at any time when any property is in the custody of such sheriff un- 
der the provisions of this act, and any person claiming any interest therein 
may deposit with the clerk of the court in which such action is pending, 
a sum of money in an amount equal to the claim sued upon, together with 
one hundred ($100) dollars, to cover costs and interest, (unless the court 
shall make an order fixing a different amount to cover such costs and in- 
terest, then such an amount as the court shall fix to secure such costs 
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and interest, which such action is being prosecuted) and shall have the 
right to demand and receive forthwith from such sheriff the possession 
and custody of such property: Provided, that in no action brought un- 
der the provisions of this act shall costs be allowed to lienholders unless 
a demand has been made for payment of his lien claim before commence- 
ment of suit, unless the court shall find the claimants at time of bringing 
action had reasonable ground to believe that the owner or the person 
having control of the property upon which such lien is claimed was at- 
tempting to defraud such claimant, or prevent the collection of such 
lien. [L. ’93, p. 432, § 12; L. ’99, p. 143, § 1.] 


Cited in 8 Wash. 475; 20 Wash. 594; 26 
Wash. 660; 51 Wash. 600. 

Necessity of demand for payment before 
suit: See Fraser v. Rutherford, 26 Wash. 


Under this section demand before the 
filing of the lien will entitle the claim- 
ant to costs: Sumpter v. Burnham, 51 
Wash. 599. 


608. 


$ 1174, (5942.) Answer of Defendant—Hearing. 

If the defendant or defendants appear in a suit to enforce any lien 
provided by this chapter he or they shall make their answer on the merits 
of the complaint, and any motion or demurrer against the said complaint 
must be filed with the answer; and no motion shall be allowed to make 
complaint more definite and certain, if it appear to the court that the 
defendant or defendants have or should have knowledge of the facts, or 
that it can be made more certain and definite by facts which will ap- 
pear necessarily in the testimony; but the case, unless the court sustains 
the demurrer to the complaint, shall be heard on the merits as speedily, 
as possible, and amendments of the pleadings, if necessary, shall be liberally 
allowed. [L. 793, p. 432, $ 13.] 


See notes and references to $ 1172, supra, 


Cited in 13 Wash. 159; 29 Wash. 404. 

Pleading—Amendment of complaint: See 
2 Remington’s Digest, p. 1763, § 44; Cross 
v. Dore, 20 Wash. 121; Maris v. Clevenger, 
29 Wash. 395. 

In loggers’ lien complaint where the claim 
of each plaintiff is separately pleaded, if 
any of the causes of action are well pleaded 
a general demurrer to the complaint for 


Chevret v. Mechanics’ M. & L. Co., 4 Wash. 
721. 

An answer setting up a tender “at the 
time of the filing of the lien” and plain- 
tiff’s failure to make a demand before such 
filing, dispenses with plaintiff’s proof of 
the filing of the lien, which defendant had 
denied on information and belief: Sump- 
ter v. Burnham, 51 Wash. 599, 


want of sufficient facts should be overruled: 


§ 1175. (5943.) Enforcement of Lien Against Whole or Part. 

Any person who shall bring a civil action to enforce the lien herein 
provided for, or any person having a lien as herein provided for, who 
shall be made a party to any civil action, has the right to demand that 
such lien be enforced against the whole or any part of the saw-logs, spars, 
piles or other timber or manufactured lumber or shingles upon which 
he has performed labor or which he has assisted in securing or obtaining, 
or which he has eut on his timber land during the eight months next pre- 
ceding the filing of his len, for all his labor upon or for all his assistance 
in obtaining or securing said logs, spars, piles or other timber, or in manu- 
facturing said lumber or shingles during the whole or any part of the 
eight months mentioned in section 1168, or for timber cut during the 
whole or any part of the eight months above mentioned. And where 
proceedings are commenced against any lot of saw-logs, spars, piles or 
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other timber or lumber or shingles as herein provided, and some of the 
lienors claim liens against the specific logs, spars, piles or other timber 
or lumber or shingles proceeded against, and others against the same gen- 
erally, to secure their claims for work and labor, the priority of the liens 
shall be determined as hereinbefore provided. [Cf. L. 77, p. 218, $ 14; 
Cd. ’81, $ 1952; 1H. C., $ 1690; L. *93, p. 432, $ 14.] 


See note to § 1172, supra. 
“Section 1168” substituted for “section 7” of the act of 1893, while “section 5” [§ 1166, 
supra] was evidently intended. 


Cited in 6 Wash. 480, 481; 20 Wash. 594; 27 Wash. 110. 


$ 1176. (5944.) Errors not to Invalidate Lien, When. 

No mistake or error in the statement of the demand, or of the amount 
of credits and offsets allowed, or of the balance asserted to be due to 
claimant, nor in the description of the property against which the claim 
is filed, shall invalidate the lien, unless the court finds that such mistake 
or error in the statement of the demand, credits and offsets or of the bal- 
ance due was made with intent to defraud, or the court shall find that 
an innocent third party without notice, direct or constructive, has, since 
the claim was filed, become the bona fide owner of the property liened upon, 
and that the notice of claim was so deficient that it did not put the party 
upon further inquiry, in any manner. [L. 793, p. 433, $ 15.] 

See notes and references to $ 1174, supra. 


Cited in 17 Wash. 605; 27 Wash. 107; As to harmless error in lien notice, see 


re a Lib 154; a en Maris v. Clevenger, 29 Wash. 395; Living- 
s to immaterial variance in description, j 
see Marlette v. Crawford, 17 Wash. 603. stone. Vi :LoVepien, 27 Was. 102. 


$ 1177. (5945.) Innocent Third Party, Who is. 

It shall be conclusively presumed by the court that a party purchas- 
ing the property liened upon within thirty days given herein to claimants 
wherein to file their liens, is not an innocent third party, nor that he has 
become a bona fide owner of the property liened upon, unless it shall ap- 
pear that he has paid full value for the said property, and has seen that 
the purchase money of the said property has been applied to the payment 
of such bona fide claims as are entitled to liens upon the said property 
under the provisions of this chapter, according to the priorities herein 
established. [L. *93, p. 433, $ 16.] 


Cited in 27 Wash. 107; 40 Wash. 201. and vest in the buyer the authority to apply 
Innocent purchaser: Sce Livingstone v. it to such claims as he may see fit to con- 
Lovegren, 27 Wash. 102, sider bona fide and entitled to liens on the 


The latter part of this section is not open property sold, in violation of the Constitu- 
to objection that it seeks, without due pro- tion, Article I, §§ 3-16: McCoy v. Spithell, 
cess of law, to dispose of the purchase money, 13 Wash. 158. | 


$ 1178. (5946.*) Joinder—Costs. 

Any number of persons claiming liens under this chapter may join 
in the affidavit in section 1168 provided, and may join in the same action, 
and when separate actions are commenced the court may consolidate 
them. The court shall also allow as part of the costs the moneys paid 
for filing, making and recording the claim, and a reasonable attorney’s 
fee for each person claiming a lien. [L. *01, p. 20, $ 1. Cf. L. ’77, p. 
219, $ 15; Cd. ’81, $ 1953; 1H. C., $ 1691; L. ’93, p. 433, $ 17.] 
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Cited in 4 Wash. 722; 10 Wash. 174; 16 
Wash, 416; 17 Wash. 647. 

The joinder of several claimants’ liens in 
one notice of lien, where the character of 
the claims is the same, the property is pro- 
cecded against and each claim is separately 
stated, is authorized by § 1691, 1 Hill’s 
Code, which provides for the joinder in one 
action of foreclosure by persons claiming 
liens against the same property: Cheveret 
v. Mechanics’ M. & L. Co., 4 Wash. 721. 
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Where a number of loggers have filed 
liens on a certain boom of logs they may 
all join in the action: Peterson v. Sayward, 
9 Wash. 503; and damages may be recov- 
ered in the lien foreclosure or by separate 
action: Id. 

As to attornev‘s fees in cases of joinder 
of action: see Wall v. Willis, 17 Wash. 645. 


(5947.) Judgment, Enforcement of. 


In each eivil action judgment must be rendered in favor of each per- 


son having a lien for the amount due to him, and the court or judge 
thereof shall order any property subject to the lien herein provided for 
to be sold by the sheriff of the proper county in the same manner that 
personal property is sold on execution, and the court or judge shall ap- 
portion the proceeds of such sale to the payment of each judgment, ac- 
cording to the priorities established in this act pro rata in its class accord- 


ing to the amount of such judgment. 


(Cf. L. °77, p. 219, $ 16; Cd. ’81, 


§ 1954; 1H. C., $ 1692; L. ’93, p. 434, $ 18.] | 


Judgment: See 2 Remington’s Digest, p. 
1764, § 47. 

In a joint action by a number of loggers, 
a judgment in their favor will be reversed 
as to one who fails to show that anything 
was due him either at the time of trial or 
when notice was filed: Proulx v. Stetson 
& Post Mill Co., 6 Wash. 478, 485. 

Where a number of claimants join in 
foreclosing loggers’ liens and the pleadings, 
proofs and findings establish that each as- 


the decree should set out the logs upon 
which the several recoveries can be had: 
Garneau v. Port Blakeley Mill Co., 8 Wash. 
467. 

Where the logs have been manufactured 
into lumber, and their identity destroyed, 
foreclosure cannot be ordered, but a money 
judgment may be entered against the party 
liable, and any money in court impressed 
with the lien applied thereon: Grays’ Har- 
bor Boom Co. v. Lytle Log etc. Co., 36 


sisted in producing certain logs, of which Wash, 151, 


the marks and quantity in feet were given, 


$ 1180. (5948.) Sale as Personalty. 

The court or judge may order any property subject to a lien as in 
this chapter provided to be sold by the sheriff as personal property is sold 
on execution either before or at the time judgment is rendered, as provided 
in section next preceding, and the proceeds of such sale must be paid into 
court, to be applied as in said section directed. [C£. L. 77, p. 219, $ 17; 
Cd. '81, $ 1955; 1 H. C., $ 1693; L. *93, p. 434, $ 19.] 
$ 1181. (5949.) Damages for Eloigning or Removing Marks, etc.—Re- 
coverable When. 

Any person who shall eloign, injure or destroy, or who shall render 
difficult, uncertain or impossible of identification any saw-logs, spars, piles, 
shingles or other timber upon which there is a lien as herein provided, 
without the express consent of the person entitled to such lien shall be 
liable to the lienholder for the damages to the amount secured by his 
lien, and it being shown to the court in the civil action to enforce said 
lien, it shall be the duty of the court to enter a personal judgment for the 
amount in such action against the said person, provided he be a party to 
such action, or the damages may be recovered by a eivil action against 
such person. [Cf. L. 77, p. 219, $ 18; Cd. 781, $ 1956; 1H. C., $ 1694; 
L. *93, p. 431, $ 20.] 
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Cifed in 5 Wash. 383; 8 Wash. 475, 578; 
9 Wash. 505, 506; 12 Wash. 537; 27 Wash. 
109; 50 Wash. 416. 

This section, in so far as it authorizes a 
personal judgment against the eloigner of 
property subject to a lien without the right 
to a trial by jury, is void: McCoy v. Spit- 
nill, 13 Wash. 158. 

A personal judgment against a third 
party for damages is unwarranted when the 
act of eloignment was committed prior 
to the taking effect of this law: Garneau 
v. Port Blakeley Mill Co., 8 Wash. 467; 
also a judgment for damages when there 18 
no proof of the value of the logs: Id. 

Under $ 1694, 1 Hill’s Code, the action 
of the holder of a lien upon saw-logs for 
damages by reason of their being sawed 
into lumber, destroying identification, is 
not of equitable cognizance, but at law, 
and where the judgment is for less than 
$200 an appeal will not lie: Tom the Cook 
v. Sayward, 5 Wash. 383. 

In an action for damages for the de- 
struction of certain logs, defendant cannot 
set up as a counterclaim that the logs had 
been sold to defendant, and that in a 
former case plaintiff had secured a fore- 
closure of his lien and a sale of a portion 
of the logs which had not been destroyed: 
Peterson v. Sayward, 9 Wash. 503. 

An action for damages may be main- 
tained against persons injuring or destroy- 
ing logs, and the complaint states a cause 
of action when it alleges that plaintiff 
performed work on a certain boom of logs, 
for which they filed their lien notices 
within the statutory time; that the logs 
were sold to defendants, who, knowing 
the logs were subject to liens, sawed them 
into lumber without the consent of plain- 
tiffs, ete.: Id.; a prior adjudication to es- 
tablish the liens is not necessary to main- 
tain the action: Id. 
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In an action to foreclose loggers’ liens 
the person who destroyed the identity of 
the logs to which the right of lien attached 
cannot be made a party defendant for the 
purpose of being made to respond in dam- 
ages, but the remedy of the laborers is 
to bring separate actions against their em- 
ployers for the sum due, and under $ 1694, 
1 Hill’s Code, they have another right of 
action against the person sawing up and 
destroying the identity of the logs for the 
actual damages suffered by them: Singer 
v. Wallace, 8 Wash. 576. 

In an action for damages for destroying 
the identification and removal of lumber 
for which a lien is claimed there is no 
appellate jurisdiction if the amount is less 
than $200: Chapin v. Kenoyer, 12 Wash. 
530. 

In an action to foreclose loggers’ liens 
and for damages against an eloigner of the 
property, the joinder of the law and equity 
actions will not deprive the one charged 
with eloignment of the right to trial by 
jury: McCoy v. Spithill, 13 Wash. 158. 

In an action foreclosing liens on certain 
logs, and for damages against a defendant 
for the eloignment of logs, it is error in 
entering personal judgment against the 
eloigner to tax as costs attorney’s and re- 
ceiver’s fees allowed in the matter of the 
foreclosure: Grimm v. Pacific Creosoting 
Co., 50 Wash. 415. 

In an action to foreclose liens upon sev- 
eral booms of logs, two of which had been 
eloigned and removed from the jurisdic- 
tion of the court by a defendant, he is a 
proper party to the foreclosure action, 
where it is alleged that he had also pur- 
chased the booms within the jurisdiction 
of the court, and damages may be awarded 
against him for the eloignment, and his 
demurrer for misjoinder of causes of ac- 
tion is properly overruled: Id, 


CHAPTER VIII. 
LIENS ON STEAMERS, BOATS, ETC. 


§ 1182. (5953.*) Vessels, etc., Liable for Liens, When, 
All steamers, vessels and boats, their tackle, apparel and furniture, 

are liable— 

1. For service rendered on board at the request of, or under contract 
with, their respective owners, charterers, masters, agents or consignees. 

2. For work done or material furnished in this state for their con- 
struction, repair or equipment at the request of their respective owners, 
charterers, masters, agents, consignees, contractors, subcontractors, or 
other person or persons having charge in whole or in part of their con- 
struction, alteration, repair or equipment; and every contractor, builder 
or person having charge, either in whole or in part, of the construction, 
alteration, repair or equipment of any steamer, vessel or boat, shall be 
held to be the agent of the owner for the purposes of this chapter, and 
for supplies furnished in this state for their use, at the request of their 
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respective owners, charterers, masters, agents or consignees, and any person 
having charge, either in whole or in part, of the purchasing of supplies for 
the use of any such steamer, vessel or boat, shall be held to be the agent of 
the owner for the purposes of this chapter. 

3. For their wharfage and anchorage within this state. 

4. For nonperformance or malperformance of any contract for the 
transportation of persons or property between places within this state, or 
to or from places within this state, made by their respective owners, mas- 
ters, agents or consignees. 

5. For injuries committed by them to persons or property within this 
state, or while transporting such persons or property to or from this state. 
Demands for these several causes constitute liens upon all steamers, ves- 
sels and boats, and their tackle, apparel and furniture, and have priority 
in the order of the subdivisions hereinbefore enumerated, and have pref- 
erence over all other demands; but such liens continue in force only for 


a period of three years from the time the cause of action accrued. 
Cf. L. ’58, p. 29, $ 1; L. 77, p. 216, $ 1; Cd. ’81, $ 1939; 1 H. 


p. 21, 8 1. 
C., $ 1678.) 


[L. ’01, 


See supra, $ 183, notes, when survivor may sue, 


Cited in 1 Wash. 612, 615; 3 Wash. 586; 
47 Wash. 422; 51 Wash. 87. 

Maritime liens: See 2 Remington’s Di- 
gest, pp. 1796, 1797, §§ 1-8; Callahan v. 
Aetna Indemnity Co., 33 Wash. 583. 

This section gives a lien for damages by 
a wessel to the pier of a bridge: West v. 
Martin, 51 Wash. 85. 

Doubt expressed as to the power of the 
legislature to confer jurisdiction upon 
courts to entertain an in rem proceeding in 
admiralty, for materials furnished in the 
building of a vessel: Waddell v. Str. Daisy, 
2 W. T. 76. 

In determining whether a contract for 
the furnishing of materials in the construc- 
tion of a vessel is a maritime contract, the 
test is, not the location of the hull, as to 
being on the ways or afloat, but rather, 
was she so far finished at the time that 
anything further done upon or about her 
would in its nature be maritime: ld. 

Where it appears that a person has a 
contract for the furnishing of machinery 
for a vessel, and the materials of a third 
person, who had full knowledge, were used 
in the construction of such machinery, and 
it appearing that the owner of the steam 
vessel, or his agent, authorized the using 
of said materials, the steamer is not liable 
for the same: Id. 

The libel averring that the materia] was 
used in the building of the vessel, demon- 
strates that the contract was not maritime, 
and that this court is without jurisdiction 
in rem: Id. 

Under this chapter, providing for enfore- 
“ing liens by civil action against vessels, 
for labor and materials furnished, there 
may be a decree of lien and foreclosure of 
the same, upon a vessel for the price of 
machinery and other material used in its 
construction; and such statute is valid, al- 
though it may contain no provision for re- 


130 


cording the lien, nor any provision author- 
izing the seizure of the vessel pending the 
litigation: Wash. I. W. Co. v. Jensen, 3 
Wash. 584. 

The foreclosure of a lien upon a vessel, 
and the appointment of a receiver, being 
matters of an equitable nature, in an ac- 
tion wherein such relief is sought, is prop- 
erly brought on the equity side of the 
court: Id. 

Materialmen have no lien upon a domes- 
tic vessel, in her home port, or that in 
which the owner resides. Peculiar circum- 
stances, such as mentioned in the opinion, 
may qualify this rule: Price v. Frankel, 
1 W. T. 33. 

The common law, not favoring liens, 
deems a surrender of possession a waiver 
of lien: Id. 

The statute of California, providing lia- 
bility against vessels for supplies and ma- 
terials furnished within that state, creates 
no lien upon vessels until proceedings are 
instituted to enforce the liability as con- 
templated by that statute. There being no 
such lien created in this case, this court 
sitting in admiralty can exercise no juris- 
diction: Id. 

This and the following section require 
that maritime torts be enforced in ad- 
miralty, and state courts have no juris- 
diction thereof: West v. Martin, 47 Wash. 
417. 

Objection to the jurisdiction of the state 
superior court over an action to enforce 
a lien for damages against a vessel is not 
waived by the giving of a bond for the 
release of the vessel, conditioned to pay 
any judgment that might be recovered on 
the cause of action, where the bond is ex- 
pressly stated to be a substitute for any 
security or claim the plaintiff might have 
against the vessel; West v. Martin, 47 
Wash. 417, 
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In the absence of special proceedings in 
the foreclosure of liens upon vessels, it is 
within the power of the court, sitting as a 
court of chancery, to appoint a receiver to 
take charge of the property pending such 
proceedings: Wash. I. W. Co. v. Jensen, 
supra. 

It is the settled rule in the construction 
of lien laws that the legislature will not 
be presumed to have provided a lien for 
the claims of persons, not in privity with 
the owner of the property against which 
the lien is sought, unless such provision is 
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made in unequivocal language; and such 
intention does not appear in the language 
of our lien law, but a fair construction 
shows the contrary: Waddell v. Str. Daisy, 
supra. 

The personal representatives of passen- 
gers killed in a collision can maintain a 
suit in admiralty in a federal court against 
the vessel in fault, when the local law 
gives them a right of action, and makes 
the damages a lien on the vessel as pro- 
vided in this chapter and in $$ 183, 194: 
The Premier (Wash.), 59 Fed. 797. 


§ 1183. (5954.) Enforcement of Liens. 

Such liens may be enforced, in all cases of maritime contracts or ser- 
vice, by a suit in admiralty, in rem, and the law regulating proceedings 
in admiralty shall govern in all such suits; and in all cases of contracts 
or service not maritime, by a civil action in any district court of this ter- 
ritory. [L. *77, p. 216, $ 2; Cd. ’81, $ 1940.] 

See $ 1186, infra. 
Cited in 47 Wash. 422, 


§ 1184. Liens for Services of Stevedores. 

All steamers, vessels and boats, their tackle, apparel and furniture 
shall be held liable at all ports and places within this state or within the 
jurisdiction of the courts of this state or within the jurisdiction of the 
courts of the United States in said state for services rendered by steve- 
dores, longshoremen or others engaged in the loading, unloading, stowing 
or dunnaging of cargo in or from any steamer, vessel or boat in any har- 
bor or at any other place within said state, or within the jurisdiction of 
the courts thereof as above stated, and said steamers, vessels and boats 
shall further be liable as per their contracts for all services performed 
upon wharís or landing places by stevedores, longshoremen or others: 
Provided, that such services must have been so performed in and about 
and be connected with the loading, unloading, dunnaging or stowing of 
said cargo. [L. *01, p. 136, $ 1.] 


$ 1185. Priority. 

Demands for wages and all sums due under contracts or otherwise for 
the performance of all or any of the services mentioned in the last preced- 
ing section shall constitute liens upon all steamers, vessels and boats, their 
tackle, apparel and furniture, and shall have priority over all other demands 
save and excepting the demands mentioned in the first three subdivisions 
of section 1182, supra, to which said demands the lien hereby provided shall 
be subordinate: Provided, that such liens shall only continue in force for 
the period of three years from the date when such work was done or the 
last services performed by such stevedores, longshoremen or others. [L. 
'01, p. 137, $ 2.] 


$ 1186. Suits in Rem. 

The liens hereby created may be enforced by a suit, in rem. and the 
law regulating like proceedings shall govern in all such suits. [L. *01, p. 
137, § 3.] 

See, also, § 1183, supra. 
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§ 1187. Liens for Towage and Dunnage. 

Whenever the owner, charterer, or any person or corporation operat- 
ing, Managing or controlling any steamship, vessel or boat shall willfully 
fail, neglect or refuse to carry out or perform any express contract or por- 
tion thereof for the towing, loading, unloading, dunnaging or stevedoring 
of such steamship, vessel or boat, any person or persons, firm or corpora- 
tion sustaining thereby any loss or damage which is capable of definite as- 
certainment shall have a lien upon such steamship, vessel or boat for said 
loss or damage. The rank and priority of the lien hereby created and the 
manner of its enforcement shall be fixed, controlled and regulated by the 
provisions of the existing law pertaining to liens for similar services al- 
ready performed. [L. ’03, p. 286, § 1.] 


. CHAPTER IX. 
LIENS ON FARM PRODUCTS. 


§ 1188. (5957.) Farm Laborers’ and Landlords’ Liens. 

Any person who shall do labor upon any farm or land, in tilling the 
same or in sowing or harvesting or threshing any grain, as laborer, contrac- 
tor, or otherwise, or laboring upon, or securing or assisting in securing or 
housing any crop or crops sown, raised, or threshed thereon during the year 
in which said work or labor was done, such person shall have a lien upon 
all such crops as shall have been raised upon all or any of such land, for 
such work or labor, and every landlord shall have a lien upon the crops 
grown or growing upon the demised lands of any year for the rents accrued 
or acquiring for such year, whether the same is paid wholly or in part in 
money or specific articles of property, or products: of the premises, or labor, 
and also for the faithful performance of the lease; and the lien created by 
the provisions of this section shall be a preferred lien, and shall be prior to 
all other liens. [Cf. L. ’79, p. 150, $ 1; Cd. ’81, $ 1975; L. ’86, p. 114, § 1; 
L. ’91, p. 144, $ 1; 1 H. C., $ 1695.] 


Cited in 10 Wash. 174; 14 Wash. 624, 
625; 40 Wash. 201. 

Agricultural liens: See 1 Remington’s 
Digest, pp. 56, 57, $$ 1-6. 

Employer cannot claim lien covering the 
labor of his employees. The above section 
was intended to secure and protect the 
personal earnings of laborers, and not to 
give a lien to contractors who hire the 
services of others. The lien is given to 
laborers actually performing the services 
with their teams or other implements of 
labor: Mohr v. Clark, 3 W. T. 440. 

One who harvests and threshes grain is 
entitled to a lien thereon for wages, unless 
there is something in the nature of his 
contract showing that he did not look to 
such property for security. Leaving the 
grain thus harvested and threshed on the 
premises of the owner in charge of a third 
person is not a waiver of the lien against 
an attaching creditor with knowledye of 
the claim of lien: Hogue v. Sheriff of 
Lewis Co., 1 W. T. 172. 

Farm labor statute giving liens held 
constitutional; Esseney v. Esseney, 10 
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Wash. 375; but under the statute no lien 
can be elaimed for a team, but ınight be 
maintained for a person and a team where 
there is no separate specification of con- 
tract price for person and team: Id. 

The lien given by this section to labor- 
ers for work in growing farm crops is 
superior to all other liens thereon, includ- 
ing that of a prior chattel mortgage: Sit- 
ton v. Dubois, 14 Wash. 624. 

An act giving farm laborers priority 
over all other liens upon crops which they 
have assisted in raising is not unconstitu- 
tional as impairing the obligation of con- 
tracts, although the crop had been mort- 
gaged in advance of the labor thereon, 
where such act was in force at the time 
of the execution of the mortgage, and must 
therefore have entered into and formed a 
part of the contract: Id. 

In an action to foreclose a Jaborer’s lien 
on a certain quantity of wheat upon 
which it was alleged that a number of 
defendants had, or claimed, a lien, one de- 
fendant is not entitled tu set up by eross- 
complaint that a codefendant converted 


Cuar. IX] 


the property to his own use to the cross- 
complainant's damage, as such claim re- 
lates to matters not embraced in the or- 
iginal complaint: Hill v. Frink, 11 Wash. 
262, 

In an action to enforce a laborer's lien 
upon certain farm products, evidence is 
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competent which tends to show that plain- 
tiff was in fact interested in the contract 
made by the owners of the products with 
another for the raising of the crops, and 
that the cost of production of such crops 
had been fully paid under the contract: 
Essency v. Essency, supra. 


$ 1189. (5958.) Priority of Liens. 

The liens provided for in the last section are preferred liens, and are 
prior to any other liens or encumbrance upon said crop or crops, except 
that the interest of any lessor in any portion of the crop raised where the 
premises are leased in consideration of a share of the crop raised, shall not 
be subject to such lien. [L. ’79, p. 150, $ 2; Cd. ’81, $ 1976; L. ’83, p. 45, 


$ 5.] 


§ 1190. (5959.) Claim to be Verified and Filed—How Enforced. 

Any person claiming the benefit of this chapter must, within forty days 
after the close of said work and labor, or after the expiration of the term, or 
after the expiration of each year of the lease, for which any lands were de- 
mised, file for record with the county auditor of the county in which said 
work and labor was performed, or said demised lands are situated, a claim 
which shall be in substance in accordance with the provisions of section 
1168, so far as the same may be applicable, which said claim shall be veri- 
fied as in said section provided, and said liens may be enforced in a civil 
action in the same manner, as near as may be, as provided in section 1172: 
Provided, that the lien hereby created in favor of landlords shall only ap- 
ply when the lease has been recorded. [Cf. L. ’79, p. 150, $ 3; Cd. ’81, 
$ 1977; L. ’86, p. 115, $ 2; L. 88, p. 130, $ 1; 1 H. C., $ 1696.] 

Compare Code of 1881, $ 1978, rights secured to lienholders, 


Cited in 11 Wash. 174, 

Under this section giving farm laborers 
liens, all may join in filing claims, but 
the verification may be made by one of 
the number: Payne v. Isaacs, 10 Wash. 
173; and in such case an attorney's fee 
may be allowed: Id.; see Cheveret v. 
Mechanics’ Mill Co., 4 Wash. 721. 

A farm laborer's lien, when it appears 
that his labor was concluded more than 
forty davs prior to the filing of the lien 
notice, his lien will be defeated: Payne v. 
Isaacs, supra. 

In a claim of lien for farm labor where 
no demurrer is interposed for deficiency of 
description in the lien notice, the defect 
is cured by the decree of foreclosure: Id. 

In a particular case of foreclosure on 
wheat a judgment was rendered for plain- 


§ 1190a. 


tiffs against attaching creditors of the 
tenant: Id.; and in such action against the 
tenant to enforce farm laborer's lien the 
landlord is neither a proper or necessary 
party: Id. 


A notice of lien describing products as 
eight hundred and fifty sacks of wheat 
raised on certain described premises, with- 
out locating or describing the sacks, is 
insufficient, and cannot be amended: Dex- 
ter v. Olson, 40 Wash. 199, 


Where nonlienable items are willfully 
and intentionally inserted in claim of lien 
along with lienable items, a court of equity 
will refuse to enforce the lien for any 
portion of the claim: See Robinson v. 
Brooks, 31 Wash. 60. 


(5984.) Provisions Extended to Farm Laborers. 


All rights secured to the holders of hens upon logs, under the provisions 


of chapter VII, shall inure to the benefit of those holding liens under the 
provisions of this chapter, and the said lienholders hereunder, shall have the 
same right to have their lens recorded, the same right of foreclosure, of 
joinder of parties, of judgment over against the person primarily liable, and 
against any person who shall injure or impair their lien or any of their rights, 
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as are above secured to the holders of liens upon logs, under said chapter VII. 
[Cd. ’81, $ 1978.] 


“This chapter’ in the Code of 1881 included chapters IX, XIII and XIV of this Ttile; 
but this section relates only to chapter IX. 


This section is still in force: Pain v. Isaacs, 10 Wash. 173, 174; Gleason v, Tacoma 
Hotel Co., 16 Wash. 412, 416. 


CHAPTER X. 
LIENS FOR STORAGE AND ADVANCED CHARGES, 


§ 1191. (5963.) When Lien Exists. 

Whenever property upon which charges for advances, freight, transpor- 
tation, wharfage, or storage, due and unpaid, and a lien shall remain and 
be held in store by the person or persons in whose favor such lien exists 
uncalled for, it shall be lawful for such person or persons to cause such 
property to be sold as is herein provided. [Cd. '81, $ 1980; 1 H. C., 
$ 1699.] 


Lien of carriers: See 1 Remington's Di- Mining Co. v. Van De Vanter, 30 Wash. 
gest, p. 438, $8 34, 35; Moses v. Port Town- 383. 
send ete. R. Co., 5 Wash. 595; Koyukuk 


$ 1192. (5964.) When Certain Property may be Sold for Charges. 

If said property consists of livestock, the maintenance of which at the 
place where kept is wasteful and expensive in proportion to the value of the 
animals, or other of the perishable property lable, if kept, to destruction. 
waste, or great depreciation, the person or persons having such lien may sell 
the same upon giving ten days’ notice. [Cd. ’81, $ 1951; 1 H. C., $ 1700; 
see L. ’63, p. 421, § 2.] 


§ 1193. (5965.) When Other Property may be Sold. 

All other property upon which such charges may be unpaid, due, and a 
lien, after the same shall have remained in store uncalled for for a period of 
thirty days after such charges shall have become due, may be sold by the 
person or persons having a lien for the payment of such charges upon giv- 
ing ten days’ notice: Provided, that where the property can be con- 
veniently divided into separate lots or parcels, no more lots or parcels shall 
be sold than shall be sufficient to pay the charges due on the day of sale, 
and the expenses of the sale. [Cd. ’81, $ 1982; 1 H. C., $ 1701.] 


§ 1194, (5966.) Application of Proceeds of Sale. 

The moneys arising from sales made under the provisions of this chapter 
shall first be applied to the payment of the costs and expenses of the sale, 
and then to the payment of the lawful charges of the person or persons having 
a lien thereon for advances, freight, transportation, wharfage, or storage, for 
whose benefit the sale shall have been made; the surplus, if any, shall be re- 
tained, subject to the future lawful charge of the person or persons for whose 
benefit the sale was made, upon the property of the same owner still remain- 
ing in store uncalled for, if any there be, and to the demand of the owner of 
the property who shall have paid such charges or otherwise satisfied such lien, 
and all moneys remaining uncalled for, for the period of three months, shall 
be paid to the county treasurer, and shall remain in his hands a special fund 
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for the benefit of the lawful claimant thereof. [Cd. ’81, $ 1983; 1 H. C., 
§ 1702.] 
Cited in 30 Wash. 391. 


§ 1195. (5967.) Special Contract not Affected. 

Nothing in this chapter contained shall be so construed as to alter or 
affect the terms of any special contract in writing, made by the parties, as to 
the advances, affreightment, wharfage, or storage; but when any such special 
contract shall have been made, its terms shall govern, irrespective of this 
chapter. [Cd. ’81, $ 1984; 1 H. C., $ 1703.] 


§ 1196. (5968.) Notices, How Given. 

All notices required under this chapter shall be given as is or may be by 
law provided in cases of sales of personal property upon execution. [Cd. ’81, 
$ 1985; 1 H. C., $ 1704.] 


CHAPTER XI 
LIENS FOR KEEPING LIVESTOCK. 


8 1197. (5971.*) Creation of Lien. 

Any farmer, ranchman, herder of cattle, tavern keeper, livery and board- 
ing stable keeper or any other person, to whom any horses, mules, cattle or 
sheep shall be intrusted for the purpose of feeding, herding, pasturing, and 
training, earing for or ranching, shall have a lien upon said horses, mules, 
cattle or sheep for such amount that may be due for said feeding, herding, 
pasturing, training, caring for, and ranching, and shall be authorized to re- 
tain possession of said horses, mules or cattle or sheep, until said amount is 
paid. [L. ‘09, p. 636, $ 1. Cf. L. 791, p. 151, § 1; 1 IL C., $ 1705.] 


Cited in 10 Wash. 28; 12 Wash. 46; 36 for services under this section accepts a 
Wash. 129, bill of sale or chattel mortgage on the 
Agister's liens: See 1 Remington's Di- horse, he loses his priority over a mort- 
gest, p. 63, $ 1; Lafond v. Smith, 8 Wash. —gugee whose lien accrued subsequent to 
26; Hooker v. McAllister, 12 Wash, 46. the rendition of service: Murray v. Guse, 
Where a horse trainer entitled to a lien 10 Wash. 23, 


§ 1198. (5972.) Enforcement. 

Any person having a lien under the provisions of the last preceding scc- 
tion may enforce the same by an action in any court of competent jurisdic- 
tion; and said property may be sold on execution for the purpose of satisfy- 
ing the amount of such judgment and costs of sale, together with the proper 
costs of keeping the same up to the time of said sale. [L. 791, p. 151, $ 2; 
1H.C., $ 1706.] 


The “last preceding section” applies to the act of 1891, page 151, § 1, which expressly 
excepted “stolen stock” from liens for keeping, and omitted the words “any other per- 
son.” Otherwise it was the same as § 1197. 


Cited in 36 Wash. 129. 


$ 1199. Possession to Secure Lien—Sale—Notice. 

Any person having a lien under the provisions of section 1197 for feed- 
ing, herding, pasturing, training, caring for, or ranching any horses, mules, 
cattle or sheep, shall retain such animal for a period of ten (10) days, at the 
expiration of which time, if the owner of such animal does not satisfy such 
lien, the sheriff or any constable may sell such animal at public auction after 
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giving the owner ten days’ notice of the time and place of such sale by de- 
livering a copy of such notice to the owner, or in case personal service cannot 
be had, by publishing same in a newspaper of general circulation in said 
county where said feeding, herding, pasturing, training, caring for, and 
ranching was furnished; if there be no paper of general circulation in said 
county, then by posting notices of the time and place of such sale in three 
conspicuous places in said county, and after satisfying the lien and costs that 
may accrue, any residue remaining shall be paid to the owner of said animal 
or person who may be lawfully entitled to the same. [L. ’09, p. 636, § 2.] 


§ 1200. No Waiver by Delivery—Action to Enforce. 

Whenever any horses, mules, cattle or sheep shall be intrusted for the 
purpose of feeding, herding, pasturing, training, caring for, and ranching to 
any farmer, ranchman, herder of cattle, tavern keeper, livery or boarding 
stable-keeper, continuously for some time, either definite or indefinite, the 
voluntary delivery of the same to the owner or his agent shall not waive or 
defeat the lien provided for in section 1197, and the person having such lien 
may enforce his lien against said property in any court of competent juris- 
diction at any time within ten (10) days after parting with the possession 
thereof: Provided, that such lien shall not attach to the interest nor affect 
the rights of a third person who may have acquired an interest in or title to 
an animal against which a lien is claimed, for value and without knowledge 
of the claimed lien, while such animal is not in possession of the claimant. 
[L. ’09, p. 637, § 3.] 


CHAPTER XII. 
LIENS OF INNKEEPERS AND THEIR LIABILITY. 


$ 1201. (5975.) Lien upon Baggage, etc. 

Hereafter all hotel-keepers, innkeepers, lodging-house keepers, and board- 
ing-house keepers in this state shall have a lien upon the baggage, property, 
or other valuables of their guests, lodgers, or boarders brought into such 
hotel, inn, lodging-house, or boarding-house by such guests, lodgers, or board- 
ers, for the proper charges due from such guests, lodgers, or boarders for their 
accommodation, board, or lodging, and such other extras as are furnished at 
their request, and shall have the right to retain in their possession such bag- 
gage, property, or other valuables until such charges are fully paid, and to 
sell such baggage, property, or other valuables for the payment of such 
charges in the manner provided in the next succeeding section of this chap- 
ter. [L. ’90, p. 96, $ 1; 1H. C., $ 2710.] 


Cited in 38 Wash. 412, aware at the time of giving eredit that 
Innkeeper's liens: See 2 Remington's the samples belonged to the salesman’s em- 
Digest, p. 1511, § 2. plover: Wertheimer ete. Co. v. Hotel 


An innkeeper has no lien upon samples Stevens Co., 38 Wash. 409, 
of a traveling salesman where he was 


§ 1202. (5976.) Sale to Satisfy Lien—Notice. 

Whenever any baggage, property, or other valuables which have been 
retained by any hotel-keeper, innkeeper, lodying-house keeper, or boarding- 
house keeper in his possession by virtue of the provision of the next preceding 
section of this chapter shall remain unredeemed for the period of three months 
after the same shall have been so retained, then it shall be lawful for such 
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hotel-keeper, innkeeper, lodging-house keeper, or boarding-house keeper to 
sell such baggage, property, or other valuables at public auction, after giving 
the owner thereof ten days’ notice of the time and place of such sale, through 
the postoffice, or by advertising in some newspaper published in the county 
where such sale is made, or by posting notices in three conspicuous places in 
such county, and out of the proceeds of such sale to pay all legal charges due 
from the owner of such baggage, property, or other valuables, including 
proper charges for storage of the same, and the overplus, if any, shall be paid 
to the owner upon demand. [L. ’90, p. 96, $ 2; 1 H. C., $ 2711.] 


$ 1203. (5977.) Responsibility Limited. 

No innkeeper who constantly has in his inn an iron safe or suitable vault 
in good order, and fit for the safe custody of money, bank notes, jewelry, 
articles of gold and silver manufacture, precious stones and bullion, and who 
keeps a copy of this section, printed by itself in large, plain Roman type, and 
framed, constantly and conspicuously suspended in the office, barroom, saloon, 
reading, sitting, and parlor room of his inn, and also a copy printed by 
itself in ordinary-sized plain Roman type, posted upon the inside of the en- 
trance door of every public sleeping room of his inn, shall be liable for the 
loss of any such article suffered by any guest, unless such guest has first of- 
fered to deliver such property lost by him to such innkeeper for custody in 
such iron safe or vault, and such innkeeper has refused or neglected to re- 
ceive and deposit such property in his safe or vault, and to give such guest a 
receipt therefor: Provided, that all doors to rooms furnished to guests shall 
be provided with slide-bolts inside of such rooms on all doors; otherwise he 
shall be liable; but every innkeeper shall be liable for any loss of the above 
enumerated articles by a guest in his inn, when caused by the theft or negli- 
gence of the innkeeper or any of his servants, [L. *90, p. 95, $ 1; 1 H. C., 
$ 2712.] 


CHAPTER XIII. 
PREFERENCE RIGHTS OF EMPLOYEES, 


$ 1204. (5981.) Priority of Wages, etc., in Insolvency. 

In all assignments of property made by any person to trustees or as- 
signees on account of the inability of the person at the time of the assignment 
to pay his debts, or in proceedings in insolvency the wages of the miners, 
mechanics, salesmen, servants, clerks, or laborers employed by such persons to 
the amount of one hundred dollars each, and for services rendered within 
sixty days previously, are preferred claims, and must be paid by such trus- 
tees or assignees before any other creditor or creditors of the assignor. [L. 
17, p. 223, $ 34; Cd. ’81, $ 1972; 1 H. C., $ 3122.] 

Cited in 17 Wash. 186. 


$ 1205. (5982.) Preference on Death of Employer. 

In case of the death of any employer, the wages of each miner, mechanic, 
salesman, clerk, servant, and laborer for services rendered within sixty days 
next preceding the death of the employer, not exceeding one hundred dollars, 
rank in priority next after the funeral expenses, expenses of the last sickness, 
the charges and expenses of administering upon the estate, and the allowance 
to the widow and infant children, and must be paid before other claims 
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[L. ’77, p. 223, $ 35; Cd. ’81, 


88 1206-1209 


against the estate of the deceased person. 
$ 1973; 1 H. C., $ 3123. ] 
See infra, $ 1568, order of payment of debts of estates. 


§ 1206. (5983.) Notice and Presentment of Claims. 

In cases of executions, attachments, and writs of similar nature issued 
against any person, except for claims for labor done, any miners, mechanics, 
salesmen, servants, clerks, and laborers who have claims against the defend- 
ant for labor done, may give notice of their claims and the amount thereof, 
sworn to by the person making the claim to the creditor and the officer ex- 
ecuting either of such writs at any time before the actual sale of property 
levied on, and unless such claim is disputed by the debtor or a creditor, such 
officer must pay to such person, out of the proceeds of the sale, the amount 
each is entitled to receive for services rendered within sixty days next pre- 
ceding the levy of the writ, not exceeding one hundred dollars. If any or all 
the claims so presented and claiming preference under this chapter are dis- 
puted by either the debtor or a creditor, the person presenting the same must 
commence an action within ten days from [for] the recovery thereof, and 
must prosecute his action with due diligence, or be forever barred from any 
claim of priority of payment thereof; and the officer shall retain possession of 
so much of the proceeds of the sale as may be necessary to satisfy such claim, 
until the determination of such action; and in case Judgment be had for the 
claim or any part thereof, carrying costs, the costs taxable therein shall like- 
wise be a preferred claim, with the same rank as the original claim. [L. 77, 
p. 223, $ 36; Cd. ’81, $ 1974; 1H. C., $ 3124.] 


Cited in 6 Wash. 621; 16 Wash. 413, 697. such claimants a cause of action against 

Where property was attached, but before 
judgment the action was dismissed by plain- 
tiff, and a chattel mortgage taken and 
foreclosed thereon, the fact that certain 
labor claim notices under this section were 
served in the original action will not give 


the mortgagee: Wells v. Columbia Nat. 
Bank, 6 Wash. 621. 

As to claims for labor against property 
levied on, see Gleason v. Tacoma Hotel 
Co., 16 Wash. 412, 


CIIAPTER XIV. 
THE CONSTRUCTION OF STATUTES RELATING TO LIENS. 


§ 1208. 


(5985.) Construction of Lien Law. 


In construing the provisions of the lien law, words used in the masculine 
gender include the feminine and neuter, the singular number includes the 
plural, and the plural the singular; the word ‘‘person’’ includes a corporation 
as well as a natural person, and the word ‘‘writing’’ includes printing. [L. 
"77, p. 224, § 37; Cd. ’81, $ 1979; 1 11. C., $ 1707.] 


See supra, $$ 144-148, construction of terms in general, 


$ 1209. 


(5986.) Extent of Lien Law. 


This act establishes the law of this state respecting the subject te 
which it relates, and its provisions and all proceedings under it are to be liber- 


ally construed with a view to effect its object. 


$ 1979; 1 H. C., $ 1980.] 


[L. ’77, p. 224, $ 39; Cd. ’81, 


“This act” in Laws of 1877, refers to liens of mechanics, loggers, and others, now 


vovered in this title. 


See supra, § 144, construction of statutes in general. 


See supra, § 1147, construction. 
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TITLE IX. 
EVIDENCE. 


CHAPTER I—THE COMPETENCY OF WITNESSES. 
Who may testify. 1212. Conviction of crime, effect of. 
Not excluded on ground of interest, 1213. Who incompetent. 
exception. 1214. Who disqualified. 


CHAPTER U.—THE MANNER OF COMPELLING THE ATTENDANCE OF 
WITNESSES. 


1215. Witnesses, when compelled to attend. 
1216. Subpoena duces tecum, 


1217. Subpoena issued when, 


1218. Service, proof of. 


1219. Person in court required to testify. 


1220. Liability and penalty for failure to 
attend. 


` 1221. Attachment for witness. 


1222. To whom directed, how executed. 
1223. Testimony of prisoner, how obtained. 
1224, Affidavit to procure order. 


CHAPTER IIL—THE EXAMINATION OF PARTIES. 
1225. Examination of adverse party as wit- 


ness. 


1226. Interrogatories to adversary. 
1227. Answers to interrogatories. 


1232, 
1233. 


1234, 
1235. 


1236. 
1237, 


1238. 
1239. 


1249, 


1250. 
1251. 


1228. Examination on trial notwithstanding 
interrogatories. 

1229. Testimony not conclusive. 

1230. Penalty for refusal to answer or give 
testimony. 


CHAPTER IV.—DEPOSITIONS. 
1231. Cases in which may be taken. 


When may be taken. 


Notice. 

Time for notice may be limited. 
Witnesses subpoenaed and compelled 
to attend. 

Superior court may compel attend- 
ance, 

Application for order. 
Citation—Contempt. 

Before whom taken out of the state. 


Before whom taken within state— 


1240. Commission to take—How issued. 

1241. Notice to nonresident party. 

1242. How taken and certified. 

1243. How returned. 

1244. Use of on trial —Objections. 

1245. Shall not be used, when. 

1246. Depositions taken in one cause may be 
used in another, when. 

1247. Certified testimony of deceased or ab- 

sent witness. 

1248. When may be used on appeal. 


CHAPTER V.—PERPETUATION OF TESTIMONY. 


Application for order to examine wit- 
nesses. 

Hearing of application—Notice. 
Order for examination—Commission, 


1252. How taken and returned. 
1253. Return and filing—How used—Objec- 
tions. 


CHAPTER VI.—DOCUMENTARY EVIDENCE. 


1254. Court records, etc., as evidence. 1260. Certified copies of recorded instru- 

1255. Faith given to judgments of other ments as evidence. . 
states. l ER 1260%. Ordinances as evidence. 

1256. aa to suits on foreign judg- 1261. Certified copy of tax deeds, 

1957 Publie recordaas evidence. 1262. Order for inspection and to take 


1258. 


1259 


Seal of public officer, how affixed. 
. Foreign statutes admissible in evi- 
dence, when, 


m 


í 
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copy of writings, ete, 
1263. When writing may be read in evi- 
dence, etc. 


48 1210, 1211 EVIDENCE. (TITLE 1% 


CHAPTER VII.—OATHS AND AFFIRMATIONS. 
1264, Who authorized to take and admin- 1267. Form adapted to suit religious belief. 
ister oaths. 1268. Affirmation, form of. 
Oath, how administered. 1269. Affirmation equivalent to oaht—Per- 
Form varied to suit witnesses’ opinion. jury. 


1265. 
1266. 


CHAPTER VOIL—THE RESTORATION OF LOST RECORDS. 

1274. Lost records—Time extended for ap- 
peal, when. 

1275. Costs, 

1276. Restoration of lost or destroyed pro- 
bate records. 

1277. Costs, by whom paid. 


. Substitution of copy. 

. Court records lost or destroyed—How 
replaced. 

. Action to restore—Proceedings. 

. Hearing on application—Evidence, 


CHAPTER I. 
THE COMPETENCY OF WITNESSES, 


§ 1210. (5990.) Who may Testify. 

Every person of sound mind and suitable age and discretion, except as 
hereinafter provided, may be a witness in any action or proceeding. [L. '54, 
p. 186, $ 289; Cd. ’81, $ 388; 2 H. C., $ 1645.] 


See supra, $ 81, examination of witnesses before legislative committee. 
See supra, $ 339, mode and procedure. 

See supra, $ 348, juror may be examined as witness. 

See infra, $ 2158, trial and procedure in criminal cases. 


Capacity and qualifications of witnesses 
in general: See 2 Remington's Digest, p. 
2887, §§ 10-26; State v. Bailey, 31 Wash. 
89; State v. White, 10 Wash. 611; Birkel 
v. Chandler, 26 Wash. 241; State v. Dolan, 
17 Wash. 499; Bullock v. White Star 
Steamship Co., 30 Wash. 443; Maitland v. 
Zanga, 14 Wash. 92; State v. Bringgold, 


Czarecki v. Seattle € 8. F. Ry. € Nav. 
Co., 30 Wash. 288; State v. Melvern, 32 
Wash. 7. 

The statutes (1863) relative to witnesses 
and evidence do not alter the common-law 
rule that an accessory before the fact is 
not a competent witness on behalf of the 
prisoner: Edwards v. Territory, 1 W. T. 


40 Wash. 12; Kellogg v. Scheuerman, 18 195. 


Wash, 293; Klehn v. Territory, 1 Wash. 584; 


$ 1211. (5991.) Not Excluded on Ground of Interest, Exception. 

No person offered as a witness shall be excluded from giving evidence by 
reason of his interest in the event of the action, as a party thereto or other- 
wise; but such interest may be shown to affect his credibility: Provided, how- 
ever, That in an action or proceeding where the adverse party sues or defends 
as executor, administrator, or legal representative of any deceased person, or 
as deriving right or title by, through, or from any deceased person, or as the 
guardian or conservator of the estate of any insane person, or of any minor 
under the age of fourteen years, then a party in interest or to the record shall 
not be admitted to testify in his own behalf as to any transaction had by him 
with or any statement made to him by any such deceased or insane person, 
or by any such minor under the age of fourteen years: Provided further, that 
this exclusion shall not apply to parties of record who sue or defend in a rep- 
resentative or fiduciary capacity, and who have no other or further interest 
in the action. [C£. L. 754, p. 156, $ 290; L. ’67, p. 88, $ 1; L. ’73, p. 106, 
$ 352; Cd. "51, $ 389; L. *90, p. 91, $ 1; 2 H. C., $ 1646.] 

See infra, $ 1213, who incompetent. 
See infra, $ 1214, who disqualified. 
See infra, $ 1462, notes, proceedings in certain cases, 


740 


Cuap. 1] 


Cited in 2 Wash. 425; 6 Wash. 85; 12 
Wash. 471; 13 Wash. 553; 14 Wash. 136; 
17 Wash. 518; 24 Wash. 228, 672; 26 Wash. 
49, 57; 27 Wash. 187; 29 Wash. 83; 30 
Wash. 193; 31 Wash. 37; 34 Wash. 374; 
42 Wash. 113; 43 Wash. 244; 45 Wash. 110, 
111; 46 Wash. 251, 310; 47 Wash. 258; 48 
Wash. 653; 49 Wash. 344; 50 Wash. 380. 

Testimony of parties or persons inter- 
ested, for or against representatives, sur- 
vivors, or successors in title or interest of 
persons deceased or incompetent: See 2 
Remington’s Digest, pp. 2890-2893, §§ 30- 
48; Spencer v. Terrell, 17 Wash. 514; In 
re Alfstad’s Estate, 27 Wash. 175; Kline 
v. Stein, 30 Wash. 189; Reynolds v. Rey- 
nolds, 42 Wash. 107; Marvin v. Yates, 26 
Wash. 50; Whitney v. Priest, 26 Wash. 48; 
O’Toole v. Faulkner, 34 Wash. 371; Bay 
View Brewing Co. v. Grubb, 31 Wash. 34; 
Carr v. Jones, 29 Wash. 78; Newman v. 
Buzard, 24 Wash. 225; Rauh v. Scholl, 19 
Wash. 30; Sackman v. Thomas, 24 Wash. 
660; Erickson v. Modern Woodmen, 43 
Wash, 242. 

Under this section, in an action by an 
administrator against a son of the de- 
ceased, for appropriation of property be- 
longing to the estate, a brother of the de- 
fendant is not interested adversely to the 
estate and may testify therein: McCoy v. 
Ayers, 2 W. T. 307. 

The rule prohibiting conversations be- 
tween a deceased person and a party in 
interest extends to a stockholder in a cor- 
poration, which is a party to an action, 
in which the stockholder is the real party 
in interest: Gilmore v. H. W. Baker Co., 
12 Wash. 468; the reason of the rule is to 
require one to remain silent as to any 
transaction had by him with a deceased 
person: Id., 472; see Wolferman v. Bell, 6 
Wash. 84, 85. 

Where parties claim title in lands by, 
through or from a deceased person the 
declarations of the decedent to either 
party to the record cannot be testified to 
by them under this section: Smith v. Tay- 
lor, 2 Wash. 422, 425. The words “legal 
representative” as used in this section are 
not synonymous with “personal representa- 
tive”: Id. 

The death of a party to an action and 
the substitution of his legal representa- 
tive will not render inadmissible the dep- 
osition of an adverse party in interest, 
when at the time the deposition was taken 
the testimony of the witness was compe- 
tent: Neis v. Farquharson, 9 Wash. 508. 

In an action to recover for services as 
a domestic in the family of a decedent, 
testimony is admissible on the part of 
Plaintiff to show that he was employed in 
the house of the decedent, and the char- 
acter of the work performed by him there, 
as such testimony does not come within 
the prohibition of this section prohibiting 
testimony of conversations had with a de- 
ds person: Ah How v. Furth, 13 Wash. 
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In an action upon a promissory note al- 
leged to have been executed by a dece- 
dent, and to which the defense has been 
set up that it is a forgery, evidence of 
statements made by decedent at about the 
time of the date of the note is admissible 
for the purpose of showing the improba- 
bility of his having executed it: Moore v. 
Palmer, 14 Wash. 134. 

The rule prohibiting the introduction in 
evidence of conversations held between a 
deceased person and a party in interest 
will exclude the testimony of a stockholder 
in a corporation, which is a party to an 
action brought by the representatives of 
a decedent's estate upon a lease, when such 
stockholder, at the time of the alleged 
conversation, which was prior to the forma- 
tion of the corporation to which he had 
assigned the lease, was the real party in 
interest. A party at whose request incom- 
petent testimony has been admitted can- 
not complain of the errors: Gilmore v. The 
H. W. Baker Co., 12 Wash. 468. 

The rule excluding the testimony of an 
interested party in an action against the 
executor of a deceased person will apply 
to one who has conveyed away his interest 
in the land which is the subject matter 
of the action by a deed absolute on its 
face, but in reality only a mortgage, even 
though, for the purpose of rendering his 
testimony competent, he executes a relcase 
of his right to redeem: Thorne v. Joy 15 . 
Wash. 83. 

Agreements and arrangements entered 
into with a deceased person cannot be 
given in evidence in an action against his 
executor by parties whose interests are 
adverse, even if competent as to another 
defendant in the action, when the relief 
sought against such other defendant is 
incidental to the principal object sought 
by the action against such executor, and 
when the court has not been sufficiently 
advised as to the restrictive purpose for 
which the evidence was offered: Id. 

In an action between alleged partners, 
one of whom was insane, an adverse party 
cannot testify as to who composed the 
partnership under this section: Chlopeck v. 
Chlopeck, 47 Wash. 256. 

This section does not disqualify an in- 
terested party, defending as administra- 
trix, from testifying on behalf of the es- 
tate of such deceased as to such transac- 
tions had with him: O'Connor y. Slatter, 
46 Wash. 308. 

A widow, defending as executrix of her 
deceased husband’s estate, does not waive 
her right to object to evidence by the 
adverse party as to transactions with the 
deceased by the fact that she fully testi- 
fied to the same, since under our statute 
her testimony was competent and not 
barred by the statute: O'Connor v. Slatter, 
48 Wash. 493. 

In an action to recover an interest in 
property as an heir of defendant’s alleged 
wife, the defendant is incompetent to tes- 
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tify that he was never married to the de- 
ceased, since it would be evidence of a 
transaction betwcen himself and the de- 
ceased: Nelson v. Carlson, 48 Wash. 651. 

A plaintiff claiming under a contract 
with a person since deceased may testify 
as to transactions betwecn himself and a 
third person and as to services performed 
by him which appear to be the considera- 
tion for the contract, and the same does 
not fall within the statute prohibiting tes- 
timony of a transaction had with, or state- 
ments made to or by, a deceased person: 
Kauffman v. Baillie, 46 Wash. 248. 

This section applies to transactions or 
statements prior to the date of the amend- 
ing enactment, and is constitutional, since 
it merely declares a rule of evidence and 
relates only to the remedy, in which there 
is no vested right: Kenney Presbyterian 
Home v. Kenney, 45 Wash. 106. 

Testimony by the adverse party as to 
whether notes had been changed since he 
received them from a person since de- 
ceased is inadmissible, because testimony 
of a transaction had with the deceased, be- 
ing indirectly testimony as to their condi- 
tion when received from the deceased: 
O'Connor v. Slatter, 48 Wash. 493. 

The son of one of the parties is not 
incompetent to testify as to conversations 
had with the deceased, since a prospective 
heir is not a party in interest: In re 
Sloan’s Estate, 50 Wash. 86. 

In an action to enjoin the removal of 
timber sold by plaintiff to one M., who 
soid the same to defendants, brought after 
the death of M., the plaintiff is incompe- 
tent to testify to the transaction between 
himself and M. upon an issue as to the 
terms of the contract under this section: 
Preston v. Hill-Wilson Shingle Co., 50 
Wash. 377. 

This section does not exclude evidence 
as to who was or was not present at the 
time certain notes were indorsed by the 
deccased: O'Connor v. Slatter, 48 Wash. 
493, 

In an action by an administrator to re- 
cover money paid by the deceased upon a 
settlement, a question as to what tran- 
spired at the settlement and all about it 
is objectionable, as calling for statements 
made by the deceased contrarv to this 
section: Moylan v. Movlan, 49 Wash. 341. 

Credibilitv and impeachment, in general: 
See 2 Remington’s Digest, pp. 2003, 2904, 
S$ 97-101; State v. Hoshor, 26 Wash. 643; 
Smith v. Seattle, 33 Wash. 481; State v. 
MePhail, 39 Wash. 199; State v. Melvern, 
32 Wash. 7; Keim v. Rankin, 40 Wash. 
111; State v. Shelton, 16 Wash. 590; Shoe- 
maker v. Bryant Lum. € Shingle Mfg. Co., 
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27 Wash! 637; Tverson v. McDonnell, 36 
Wash. 73; Williams v. Spokane Falls & 
N. R. Co., 42 Wash. 597. 

Interest and bias of witness: See 2 Rem- 
ington's Digest, p. 2906, $$ 109-113; State 
v. White, 10 Wash. 611; State v. McCann, 
16 Wash. 249; Fleischner v. Beaver, 21 
Wash. 6; Stossel v. Van de Vanter, 16 
Wash. 9; Stowe v. La Conner Trad. & 
Transp. Co., 39 Wash. 28; State v. Griffin, 
43 Wash. 591; Sproul v. Seattle, 17 Wash. 
256. 

Upon a trial for assault with intent to 
murder, a complaint in a civil action 
brought by the complaining witness against 
the accused to recover damages is properly 
excluded as immaterial, where the fact of 
the bringing of the suit had already been 
shown for the purpose of affecting the in- 
terest and credibility of the complaining 
witnesses: State v. Constantine, 48 Wash. 
218. 

Inconsistent statements by witness: See 
2 Remington’s Digest, p. 2907, §§ 114-125; 
Irwin v. Buffalo Pitts Co., 39 Wash. 346; 
Bailey v. Seattle & Renton R. Co., 32 
Wash. 640; Brown v. Gillet, 33 Wash. 264; 
Sears v. Seattle Consol. St. R. Co., 6 Wash. 
227; State v. Walters, 7 Wash. 246; French 
v. Seattle Traction Co., 26 Wash. 264; 
State v. Burton, 27 Wash. 528; State v. 
Fetterly, 33 Wash. 599; State v. Coates, 
22 Wash. 601; Wheeler v. Buck & Co., 23 
Wash, 679, 

Since an attempt to suppress evidence by 
paying money to the prosecuting witness 
may be shown as a corroborative circum- 
stance against the defendant, it is error 
to refuse to allow the defendant to rebut 
evidence of such an attempt by contra- 
dicting evidence that a certain person had 
made such an offer on behalf of the de- 
fendant: State v. Constantine, 48 Wash. 
218. 

Where the prosecuting witnesses had tes- 
tified to an attempt made by an emissary 
of the defendant to suppress his testimony 
by the payment of money, it is not neces- 
sary to lav the usual foundation for the 
impeachment of his evidence by calling 
attention of the witnesses to any particu- 
Jar conversation, time, and place, but he 
may be impeached by merely showing that 
the matter testified to is untrue: Id. 

The defendant has a right to offer evi- 
dence in support of his answer to an im- 
peaching question after the state has im- 
peached it: Id. 

Contradiction and corroboration of wit- 
ness: See 2 Remington’s Digest, p. 2909, 
gs 126, 127; Bailey v. Seattle & Renton 
R. Co., 32 Wash. 640; State v. MeLain, 43 
Wash. 267; State v. Nelson, 13 Wash, 523. 


Conviction of Crime, Effect of. 


No person offered as a witness shall be excluded from giving evidence 
by reason of conviction of erime, but such conviction may be shown to affect 
his credibility: Provided, that any person who shall have been convicted of 
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$$ 1213, 1214 


the crime of perjury shall not be a competent witness in any case, unless 
such conviction shall have been reversed, or unless he shall have received a 


pardon. 
$ 390.] 


[L. ’91, p. 33, § 1; 2 H. C., $ 1647; see L. '54, p. 196, $ 292; Cd. '81, 


See infra, $ 2148, defendant as witness in his own behalf. 


Cited in 6 Wash. 569, 570; 15 Wash. 19; 
22 Wash, 59; 32 Wash. 187; 33 Wash. 350; 
37 Wash. 408-410. 

Conviction of crime as affecting credi- 
bility or competency: See 2 Remington’s 
Digest, p. 2905, §§ 104-106; Id. p. 2888, 

14; State v. "Champoux, 33 Wash. 339; 

state v. Eder, 36 Wash. 482; State v. 
Pearson, 37 Wash. 405; State v. ’ Gottfreed- 
son, 24 Wash. 398; State v. Ripley, 32 
Wash. 182. 

The former conviction of a witness for 
the commission of a misdemeanor cannot 
be proven for the purpose of affecting his 
eredibility: State v. Payne, 6 Wash. 563. 

It is not error under § 2162, infra, to 
allow one indicted with the prisoner, but 
not put upon trial with him, to be used as 
a witness for the state prior to his dis- 
charge: Edwards v. State, 2 Wash. 291. 


§ 1213. 


(5993.) Who Incompetent. 


Proof that defendant in a criminal pros- 
ecution has formerly been confined in the 
county jail is irrelevant: State v. Payne, 
supra. 

The only competent evidence of former 
conviction is the production of the judg- 
ment of a court of competent jurisdiction, 
founded upon an indictment or other proper 
accusation: Id. 

A person under conviction for perjury 
is not a competent witness, although the 
judgment was erroneous, as the judgment 
of conviction is conclusive against collat- 
eral attack: State v. Harras, 22 Wash. 5/. 

Character and conduct of witness: See 
2 Remington’s Digest, pp. 2904, 2905, §§ 
102-108; State v. Coates, 22 Wash. 601; 
State v. Miles, 15 Wash. 534; Bringgold 
v. Bringgold, 40 Wash. 121, 


The following persons shall not be competent to testify :— 
1. Those who are of unsound mind, or intoxicated at the time of their pro- 


duction for examination; and 


2. Children under ten years of age who appear incapable of receiving just 
impressions of the facts respecting which they are examined, or of relating 


them truly. 
Cd. ’81, $ 391; 2 H. C., § 1648. ] 


Cited in 34 Wash. 203; 45 Wash. 439. 

Age and maturity of mind as affeeting 
competency: See State v. Bailey, 31 Wash. 
8). 

As to use of drugs by witness: See State 
v. White, 10 Wash. 611. 


§ 1214. (5994.) Who Disqualified. 


[L. °54, p. 186, $ 293; L. ’63, p. 154, $ 330; L. "73, p. 106, $ 384; 


Under this section it is error to permit 
a child under ten years of age to testify 
without first being sworn: Hodd v. Tacoma, 
45 Wash. 436. 


The following persons shall not be examined as witnesses :— 


1. A husband shall not be examined for or against his wife without the 
consent of the wife, nor a wife for or against her husband without the consent 
of the husband; nor shall either, during marriage or afterwards, without the 
consent of the other, be examined as to any communication made by one to 
the other during marriage. But this exception shall not apply to a civil ac- 
tion or proceeding by one against the other, nor to a criminal action or pro- 
eecding for a crime committed by one against the other; 

2. An attorney or counselor shall not. without the consent of his client, 
be examined as to any communication made by the client to him, or his advice 
given thereon in the course of professional employment; 

3. A clergyman or priest shall not, without the consent of the person mak- 
ing the confession, be examined as to any confession made to him in his pro- 
fessional character in the course of discipline enjoined by the church to which 
he belongs; 
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4. A regular physician or surgeon shall not, without the consent of his 
patient, be examined in a civil action as to any information acquired in at- 
tending such patient, which was necessary to enable him to prescribe or act 
for the patient ; 

5. A public officer shall not be examined as a witness as to communications 
made to him in official confidence, when the public interest would suffer by 
the disclosure. (Cf. L. ’54, p. 187, $ 294; L. ’73, p. 107, $ 385; L. ”79, p. 118, 
$ 1; Cd. ’81, $ 392; L. *86, p. 73, $ 1; 2 H. C., $ 1649.] 


See infra, $ 2147, competency of witnesses in criminal cases. A proviso to subdivision 
1 of this section was added by the Laws of 1886, but the title of the act is insufficient; 


hence same is omitted. 


Cited in 20 Wash. 462; 21 Wash. 662; 24 
Wash. 683; 27 Wash. 29, 573; 42 Wash. 
600; 44 Wash. 486; 47 Wash. 520. 

A wife may be a witness in her own 
behalf in ax action for divorce: Lee v. 
Lee, 3 Wash. 236. 

A husband, being a party to a suit and 
calling his wife as a witness and inter- 
rogating her, thereby consents to her tes- 
tifying under this section: Columbia ete. 
Ry. Co. v. Hawthorne, 3 W. T. 353. 

If defendant, on direct examination, de- 
clares that he acted upon information de- 
rived from counsel, to cross-examine him 
as to advice his attorney gave concerning 
the advisability of resisting plaintiff’s de- 
mands, does not violate the rule as to 
confidential communications, because the 
client himself first opened the matter: Hall 
ete. Co. v. Wilbur, 4 Wash. 644; followed 
in Columbia etc. Ry. Co. v. Braillard, 5 
Wash, 492, 

In an action by a husband for seduction 
of his wife, she cannot testify excent with 
the consent of the husband: Speck v. 
Gray, 14 Wash. 589; following State v. Hal- 
bert, 14 Wash. 306. 

Confidential relations and privileged com- 
munications: See 2 Remington’s Digest, p. 
2894, §§ 50-56; State v. Nelson, 39 Wash. 
221; Hartness v. Brown, 21 Wash. 655; 
Williams v. Blumenthal, 27 Wash. 24; 
Stanley v. Stanley, 27 Wash. 570; State v. 
Falsetta, 43 Wash. 159; Sackman v. 
Thomas, 24 Wash, 660; State v. Mann, 39 
Wash, 144; Speck v. Gray, 14 Wash. 589; 
Lane v. Spokane F. € N. R. Co., 21 Wash. 
119; Dubeich v. Grand Lodge A. O. U. W., 
33 Wash. 651; Williams v. Spokane F. & 
N. R. Co., 32 Wash. 651. 

The accused cannot allege error in per- 
mitting his wife to testify against him 
where, upon objection, he offered no proof 
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that the witness was his wife; nor where, 
after answering on cross-examination that 
she was his wife, he made no motion to 
strike out the evidence: State v. Frye, 45 
Wash. 645. 


In proceedings supplementary to execu- 
tion brought against the wife, she may be 
examined as to whether she has any prop- 
erty in her possession belonging to her 
hushand: See Frankenthal v. Solomonson, 
20 Wash. 460. 


In an action for professional services, 
letters showing that the services were ren- 
dered are not inadmissible, for the reason 
that they showed the defendant to be en- 
gaged in leasing houses for immoral pur- 
poses and the reflection upon his character 
might prejudice the jury against him: 
Stern v. Daniel, 47 Wash. 96. 

In an action for personal] injuries, the 
plaintiff does not waive the right to ob- 
ject to testimony by his physician by the 
fact that he himself testified as to the 
cause and extent of his injuries and de- 
scribed them as he saw and felt them, 
without reference to what his physician 
told him: Noelle v. Hoquiam Lumber & 
Shingle Co., 47 Wash. 519. 


In a prosecution for statutory rape upon 
one under the age of consent, evidence as 
to pregnancy, by a physician who had 
made an examination, is admissible, where 
the relation of physician and patient did 
not exist, and no confidence was violated: 
State v. Winnett, 48 Wash. 93. 

Letters from a client to an attorney are 
not privileged as between themselves 
where the client charges mismanagement of 
the cause, and to enforce the privilege 
would deprive the attorney of the means of 
obtaining his rights: Sterns v. Daniel, 47 
Wash. 96, 


Char. IT] MANNER OF COMPELLING ATTENDANCE, $$ 1215, 1216 


CHAPTER I. 
THE MANNER OF COMPELLING THE ATTENDANCE OF WITNESSES. 


$ 1215. (5995.) Witnesses, When Compelled to Attend. 

No person shall be obliged to attend as a witness before any court of 
record, judge, justice of the peace, commissioner, referee, or other officer, in 
any civil action or proceeding out of the county in which he resides, unless his 
residence be within twenty miles of such court, judge, justice of the peace, 
commissioner, referee, or other officer; and no person shall be obliged to 
attend as a witness in any civil action or proceeding in a justice?s court, 
unless his residence be within twenty miles of such court, whether within the 
county or not. Nor shall any person be compelled to attend as a witness in 
any civil action or proceeding, unless the fees be paid or tendered to him 
which are allowed by law for one day’s attendance as a witness, and for 
traveling to and returning from the place where he is required to attend, 
provided such fees be demanded by him at the time of service of the sub- 
poena. [L. ’54, p. 187, $ 295; L. ’63, p. 156, $ 332; L. ’69, p. 104, $ 388; Cd. 
'81, $ 393; L. ’91, p. 33, $ 2; 2 H. C., $ 1650.] 

See supra, $ 52, powers of justices respecting proceedings. 
See supra, $ $97, fees of witnesses, 

See supra, $ 507, fees of witnesses to be paid in advance. 
See supra, $ 1049 et seq., contempts and their punishment. 
See infra, $ 1220, liability of witness for failure to attend. 
See infra, $ 1892, contempt before justice of the peace. 


See infra, $ 1898, witnesses in justices’ courts. 
See infra, $ 1964, commitment of, etc. 


Cited in 5 Wash. 805. 
Attendance of witnesses: See 2 Reming- 
ton's Digest, p. 2886, $$ 1-3; United States 


If a person residing in another county 
has been summoned and refuses to attend, 
he cannot be adjudged guilty of contempt 


v. Small, 3 W. T. 478; State ex rel. Car- 
raher v. Graves, 13 Wash. 485; Wiseman 
v. Eastman, 21 Wash. 163; State v. Ken- 


unless it be shown that his residence is 
within twenty miles of the place of trial: 
State v. Trounce, 5 Wash, 804. 


nan, 33 Wash. 247. 


$ 1216. (5996.) Subpoena Duces Tecum. 

The subpoena may require not only the personal attendance of the per- 
son to whom it is directed at a particular time and place to testify as a wit- 
ness, but may also require him to bring with him any books, documents, or 
things under his control; but no public officer or person having the posses- 
sion or control of public records or papers which by law are required to be 
kept in any particular office or place shall be compelled to produce the same 


in any court. 


[L. *54, p. 188, $ 296; Cd. '81, $ 394; 2 H. C., $ 1651.] 


See supra, $ 254, service of writ by telegraph. 
See supra, $ 284, and notes, bill of particulars. 
See infra, $ 1262, order for inspection and to take copy of writing. 


The violation of an order of the court 
to produce certain books belonging to a 
bank for which a receiver had been ap- 
pointed is not subject to punishment for 
contempt, although committed by the pres- 
ident of the bank, where the affidavit used 
as a basis for the contempt proceedings 
fails to show that it was within the power 
of the party prosecuted to comply with 
the order: State v. Allen, 14 Wash. 684. 

The fact that proof subsequently intro- 
duced upon the trial tends to show that 
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one charged with contempt of court had 
books in his possession which he was or- 
dered to produce, but that he violated the 
order, is immaterial when such fact is 
not sufficiently shown by the affidavit used 
as a basis for the proceeding: Id. 

Failure to produce the documents raises 
a presumption that they are what the ad- 
verse party claims them to be, and it is 
for the jury to determine whether the wit- 
ness complied with the subpoena: Thomas 
v. Fos, 51 Wash, 250, 
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8 1217. (5997.) Subpoena Issued When. 
The subpoena shall be issued as follows: 

1. To require attendance before a court of record or at the trial of an issue 
therein, such subpoena may be issued in the name of the state of Washington 
and be under the seal of the court before which the attendance is required or 
in which the issue is pending: Provided, that such subpoena may be issued 
with like effect by the attorney of record of the party to the action in whose 
behalf the witness is required to appear, and the form of such subpoena in 
each case may be the same as when issued by the court except that it shall 
only be subscribed by the signature of such attorney; 

2. To require attendance out of such court before a judge, justice of the 
peace, commissioner, referee or other officer authorized to administer oaths or 
to take testimony in any matter under the laws of this state, it shall be issued 
by such judge, justice of the peace, commissioner, referee or other officer 
before whom the attendance is required ; 

3. To require attendance before a commissioner appointed to take testi- 
mony by a court of any other state, territory or county it may be issued by 
any judge or justice of the peace in places within their respective jurisdic- 
tion. [Cf. L. ’54, p. 188, $ 297; Cd. 81, $ 395; 2 H. C., $ 1652; L. 95, p. 189, 
$1. 

See Const., Art. IV, $ 27, process to run in the name of the state, 


See infra, $ 1235, subpoena of witness to take deposition, 
See infra, $ 1898, subpoena in justices’ courts. 


$ 1218. (5998.) Service, Proof of. 

Such subpoena may be served by any suitable person over eighteen years 
of age, by exhibiting and reading it to the witness, or by giving him a copy 
thereof, or by leaving such copy at the place of his abode. When service is 
made by any other person than an officer authorized to serve process, proof of 
service shall be made by affidavit. [L. *54, p. 188, $ 298; L. *53, p. 156, 
$ 334; L. *69, p. 105, $ 391; Cd. ’81, $ 396; 2 H. C., $ 1653.] 


See supra, $ 244, service of notice and other process. 
See supra, $ 254, service by telegraph. 
Sce infra, $ 1776, false return or failure to execute process. 


8 1219. (5999.) Person in Court Required to Testify. 

A person present in court, or before a judicial officer, may be required to 
testify in the same manner as if he were in attendance upon a subpoena issued 
by such court or officer. [L. ’54, p. 188, $ 299; Cd. ’81, $ 397; 2 H. C., 
$ 1654.] 


§ 1220. (6000.) Liability and Penalty for Failure to Attend. 

If any person duly served with a subpoena, and obliged to attend as a 
witness, shall fail to do so, without any reasonable excuse, he shall be liable 
to the aggrieved party for all damages occasioned by such failure, to be re- 
covered in acivil action. Such failure to attend as required by the subpoena 
shall also be considered a contempt, and, upon due proof, the witness may be 
punished by a fine not exceeding fifty dollars, and stand committed until 
said fine and costs are paid, or until discharged by due course of law. [L. 
"54, p. 188, $$ 300, 301; Cd. ’81, $$ 398, 399; 2 H. C., $ 1605.] 

See supra, $ 1049 et seq., contempts and their punishment. 
Sce infra, $ 1902, damages for nonattendance in justices’ courts, 


Cited in 13 Wash. 487. 
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§ 1221. 


THE EXAMINATION OF PARTIES, 


$$ 1221-1225 


(6001.) Attachment for Witness. 


The court, judge, justice of the peace, or other officer, in such case, may 
issue an attachment to bring such witness before them to answer for con- 
tempt, and also testify as witness in the cause in which he was subpoenaed. 
[L. *54, p. 188, $ 302; Cd. ’81, $ 400; 2 H. C., $ 1656.] 


A judge of the superior court has no 
jurisdiction to compel by attachment the 
attendance of a nonresident witness, who 
is outside of the jurisdiction, for the pur- 


pose of taking his deposition, although a 
subpoena was served upon him while he 
was temporarily within the county: State 
ex rel. Hopkins v. Kennan, 33 Wash. 247. 


§ 1222. (6002.) To Whom Directed, How Executed. 

Such attachment may be directed to the sheriff or any constable of any 
county in which the witness may be found, and shall be executed in the same 
manner as a warrant; and the fees of the officer for issuing and serving the 
same shall be paid by the person against whom the same was issued, unless he 
show reasonable cause, to the satisfaction of the justice, for his omission to 
attend; in which case the party requiring such attachment shall pay all such 
costs. [L. ’91, p. 33,8 3;2H.C., $ 1657.] 


§ 1223. (6003.) Testimony of Prisoner, How Obtained. 

If the witness be a prisoner confined in a jail or prison within this state, 
an order for his examination in prison, upon deposition, or for his temporary 
removal and production before a court or officer, for the purpose of being 
orally examined, may be issued. [L. ’54, p. 189, § 303; Cd. ’81, § 401; 2 H. 
C., $ 1658. ] 


§ 1224, (6004.) Affidavit to Procure Order. 
Such order can only be made upon affidavit, showing the nature of the 
action or proceeding, the testimony expected from the witness, and its ma- 


teriality. [L. ’54, p. 189, $ 304; Cd. *81, $ 402; 2 H. C., $ 1659.] 
CHAPTER III. 
THE EXAMINATION OF PARTIES. 
$ 1225. (6008.) Examination of Adverse Party as Witness. 


A party to an action or proceeding may be examined as a witness, at the 
instance of the adverse party, or of one of several adverse parties, and for 
that purpose may be compelled in the same manner and subject to the same 
rules of examination as any other witness to testify at the trial, or he may be 
examined on a commission. [L. ’54, p. 189, $ 305; Cd. ’81, $ 403; 2 H. C.. 
$ 1660. ] 


Cited in 10 Wash. 428; 11 Wash. 651; 
20 Wash. 239; 21 Wash. 335. 

Discovery in equity: See 1 Remington’s 
Digest, p. 938, §§ 1-3; Allend v. Spokane 
Falls € N. R. Co., 21 Wash. 324; 51 Wash. 
252. 

While a technical bill of discovery is 
not proper under the civil procedure of 
this state, yet the defendant may, under 
this and following sections, in an action 
instituted for legal and equitable relief, 
be compelled to make a discovery of facts: 
Le May v. Baxter, 11 Wash. 649. 


TAT 


Grounds and purposes of examination— 
Application: See 1 Remington's Digest, p. 
939, §§ 5-7; Du Clos v. Batcheller, 17 
Wash. 389; Ingram v. Wishkah Boom Co., 
35 Wash. 191; Main v. Hadfield, 41 Wash. 
504; Livesley v. O'Brien, 6 Wash. 553. 

Phvsieal or surgical examination: See 1 
Remington’s Digest, p. 940, § 11; Lane v. 
Spokane Falls & Northern R. Co., 21 
Wash. 119; Smith v. Spokane, 16 Wash. 
403; Myrberg v. Baltimore ete. R. Co., 25 
Wash, 364; Helbig v. Gray’s Harbor Elec. 
Co., 37 Wash. 130, 
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was called as the party’s own witness at the 
opening of the trial: Thomas v. Fos, 51 
Wash, 250. 


This section, and $ 1229, infra, expressly 
authorize the examination of the adverse 
party as a witness, and the rebuttal of his 
evidence by adverse testimony, although he 


$ 1226. (6009.) Interrogatories to Adversary. 

Instead of the examination being had at the trial, as provided by the 
last section, the plaintiff, at the time of filing his complaint or afterwards, 
and the defendant, at the time of filing his answer or afterwards, may file 
in the clerk’s office interrogatories for the discovery of facts and documents 
material to the support or defense of the action, to be answered on oath by 
the adverse party. [L. 754, p. 189, $ 306; Cd. ’81, $ 404; 2 H. C., $ 1661.} 


See infra, § 1903, party to action as witness in justice court. 


Cited in 14 Wash. 135; 17 Wash. 391; inspection: Cully v. Northern Pac. R. Co., 
35 Wash. 245-247; 44 Wash. 31, 37. 

Doubted whether the production of docu- 
ments can be enforced under this section, 


35 Wash. 241. 
Waiver of right to demand interroga- 
tories: See Murrilla v. Guis, 51 Wash. 93. 


in view of § 1262 making provision for their 


§ 1227. (6010.) Answers to Interrogatories. 

Such interrogatories shall be served in the manner provided by law for 
the service of summons, or by service upon the attorney of the party to be 
interrogated, and the answers thereto shall be served and filed within twenty 
days after such service unless for cause shown a further time be allowed by 
the court. A private corporation may be interrogated in the same manner as 
individuals, and it shall not be excused for a failure to answer any proper 
interrogatory unless it shall show that no one in its employ or connected with, 
or interested in it, can give the desired answer or information. [C£.L. ’54, p. 
189, $ 307; Cd. ’81, $ 405; 2 H. C., $ 1662; L. ’97, p. 288, $ 1.] 


Interrogatories and answers thereto— Wash. 134; Du Clos v. Batcheller, 17 Wash. 
Defects and objections: See 1 Remington’s 389; Lowry v. Moore, 16 Wash. 476; 
Digest, p. 940, $$ 8, 9; Moore v. Palmer, 14 Knapp v. Order of Pendo, 36 Wash. 601. 


§ 1228. (6011.) Examination on Trial Notwithstanding Interrogatorics. 

A party to an action or proceeding, having filed interrogatories to be 
answered by the adverse party, as prescribed by the last two sections, shall 
not thereby be precluded from examining such adverse party as a witness at 
the trial, nor from taking his deposition to be read at the trial. (Cf. L. ’54, 
p. 189, $ 308; Cd. ’81, $ 406; L. *91, p. 34, $ 4; 2 H. C., $ 1663.] 


§ 1229. (6012.) Testimony not Conclusive. 
The testimony of a party, upon examination at the trial, or by deposition, 
or upon interrogatories filed, may be rebutted by adverse testimony. [Cf. L. 
54, p. 189, $ 309; Cd. ’81, $ 407; L. ’91, p. 34, § 5; 2 H. C., $ 1664.] 
See infra, § 1904, in justices’ courts. 


Cited in 14 Wash. 135; 30 Wash. 354. 
Use of evidence obtained by interroga- 
tories: See 1 Remington’s Digest, p. 941, 


& N. R. Co., 21 Wash. 324; Moore v. 
Palmer, 14 Wash. 134. 
The answers to interrogatorics propounded 


$ 12; Island County v. Babcock, 20 Wash. 
238; Sawdey v. Spokane Falls & N. R. 
Co., 30 Wash. 349; Allend v. Spokane Falls 


§ 1230. 


to a defendant may be put in evidence, 
and, as evidence, are subject to contra- 
diction: Denny v. Sayward, 10 Wash, 422, 


(6013.) Penalty for Refusal to Answer or Give Testimony. 


If a party refuse to attend and testify at the trial, or to give his deposi- 
tion, or to answer any interrogatories filed, his complaint, answer or reply 
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may be stricken out, and judgment taken against him, and he may also, in the 
diseretion of the court, be proceeded against as in other cases for a contempt: 
Provided, that the preceding sections shall not be construed so as to compel 
any person to answer any question where such answer may tend to criminate 


himself. 
1665. ] 


[Cf. L. *54, p. 190, $ 310; Cd. '81, $ 408; L. ’91, p. 34, § 6; 2 H. C. $ 


See infra, § 1905, penalty for refusal to testify in justice court. 


Cited in 4 Wash. 326; 6 Wash. 553; 44 
Wash. 31, 32; 44 Wash. 42. 

Failure to answer interrogatories: See 1 
Remington’s Digest, p. 940, § 10; Fischer 
v. Woodruff, 25 Wash. 67; Knapp v. Order 
of Pendo, 38 Wash. 601; Fidelity Nat. 
Bank v. Adams, 38 Wash. 75; Le May v. 
Baxter, 11 Wash. 649. 

Under this section if a party refuse to 
answer interrogatories filed the only judg- 
ment authorized is one of dismissal: Waite 
v. Wingate, 4 Wash. 324, 

Judgment may be given against defend- 
ant in an action for failure to answer in- 
terrogatories within the time prescribed by 
statute, although no formal order requiring 
answer to same has been made: Livesley 
v. O'Brien, 6 Wash. 553. 

Upon the granting of a motion to strike 
certain answers to interrogatories, for the 
reason that they are insufficient in certain 
- particulars, it is error to grant judgment 
of default without requiring more specific 
answers and fixing a time for the filing 
thereof, in order that upon failure to file 
the same the time of a default may be 


definitely known: Lawson v. Black Dia- 
mond Coal Min. Co., 44 Wash. 26. 

This section is not unconstitutional as 
depriving a party of property without due 
process, since such failure to answer may 
be construed as an admission of material 
facts; hence such judgment is justified 
only where the failure to make discovery 
as to material facts is alleged and proved: 
Td. 

In an action against a corporation to 
recover a broker’s commission, interroga- 
tories respecting negotiations, and corre- 
spondence had with a stockholder relate to 
immaterial matters, as the stockholder has 
no power to bind the corporation; and 
failure to answer the same does not war- 
rant judgment: Id. 

It is not error to deny an application for 
specific answers to each of one hundred 
and sixty interrogatories, where those re- 
lating to a single matter were grouped 
and fully answered by one answer, and 
the defendant was sntficiently informed to 
prepare its defense: Pearce v. Greek Boys’ 

in. Co., 48 Wash. 38. 


CHAPTER IV. 
DEPOSITIONS. 


§ 1231. 


(6017.) Cases in Which may be Taken. 


The testimony of a witness may be taken by deposition. to be read in 
evidence in an action, suit, or proceeding commenced and pending in any 
court in this state, in the following cases :— 

1. When the witness resides out of the county, and more than twenty miles 


from the place of trial; 


2. When the witness is about to leave the county, and go more than twenty 
miles from the place of trial, and there is a probability that he will continue 


absent when the testimony is required; 


3. When the witness is sick, infirm, or aged, so as to make it probable that 


he will not be able to attend at the trial; 
4. When the witness resides out of the state. 


[L. '54, p. 190, $ 313; L. ’69, 


p. 108, $ 404; L. 77, p. 89, $ 411; Cd. ’81, $ 409; 2 H. C., $ 1666.] 


See supra, $ 1225 et seq., examination of adversary before trial. 
See infra, $ 1249 et seq., proceedings to perpetuate testimony, 
See infra, § 1907, depositions in justices’ courts. 


Cited in 14 Wash, 458. 

Depositions: See 1 Remington’s Digest, 
pp. 926-928; Reformed Presbyterian Church 
v. McMillan, 31 Wash. 643. 
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The depositions of absent witnesses are 
inadmissible in a criminal action: State v. 
Paggett, 8 Wash. 579; State v. Hunter, 18 
Wash, 670. 
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§ 1232. (6018.) When may be Taken. 

Either party may commence taking testimony by depositions at any time 
after service of summons upon the defendants. [L. ”77, p. 90, $ 412; Cd. ’81, 
$ 410; 2 H. C., $ 1667.] 


§ 1233. (6019.) Before Whom Taken Within State—Notice. 

Either party may have the deposition of a witness taken in this state 
before any judge of the superior court, justice of the peace, clerk of the 
supreme or superior court[s], mayor of a city or notary public, by serving 
on the adverse party or his attorney previous notice of the time and place of 
examination. The notice shall be served such time before the time when the 
deposition is to be taken as to allow the adverse party sufficient time by the 
usual route of travel to attend, and three days for preparation, exclusive of 
the day of service, and the examination may, if so stated in the notice, be 
adjourned from day to day. The notice shall specify the action or proceed- 
ing, the name of the court or tribunal in which the deposition is to be used, 
and the time and place of taking the deposition. It shall be served upon the 
adverse party, his agent, or attorney of record, or be left at his usual place 
of abode. [L. ’54, p. 190, $ 314; Cd. ’81, $ 411; L. '88, p. 29, $ 1; L. ’91, p. 
34, § 7;2 H. C., $ 1668.] 

Notice: See 1 Remington's Digest, p. A defendant who appears and has a 
927, §§ 5, 8; Phelps v. 8. S. City of hearing continued to enable him to file 
Panama, 1 W. T. 518; Mendenhall v. cross-interrogatories, is estopped from 


; claiming that he had insufficient notice: ` 
Kratz, 14 Wash. 453, Hobart v. Jones, 5 Wash. 385. 


§ 1234. (6020.) Time for Notice may be Limited. 

The court, or a judge thereof, or in an action or proceedings before a 
justice of the peace, the justice, may, upon sufficient cause being shown bv 
affidavit, prescribe a shorter time for notice than that specified in the last 
preceding section. A copy of the order shortening the time must be served 
with the notice. [L. ’91, p. 35, §8 8; 2 H. C., $ 1669.] 


§ 1235. (6021.) Witnesses Subpoenaed and Compelled to Attend. 

Any witness may be subpoenaed and compelled, by any officer authorized 
to take depositions, to appear and give his deposition at any place within 
twenty miles of the abode of such witness, in like manner as he may be sub- 
poenaed and compelled to attend as a witness in any court, and he shall suffer 
the same penalties for a failure to attend as are prescribed in section 1220. 
(Cf. L. ’54, p. 192, $ 321; Cd. ’81, $ 422; L. ’91, p. 35, § 9; 2 H. C., $ 1670.] 


See supra, § 1215, witnesses, how compelled to attend. 
See supra, § 1217, subpoena for witnesses. 


§ 1236. Superior Court may Compel Attendance, 

The superior court shall have power to compel the attendance of 
witnesses, within this state, before notaries public, justices of the peace or 
any other person authorized by the laws of this state to take depositions in 
causes pending in any court of the state, or in any court of any other state, 

. or in any court of the United States, or in any court of a foreign country. 
[L. ’01, p. 23, $ 1.] 
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§ 1237. Application for Order. 

The officer before whom the deposition is to be taken in ease of the re- 
fusal of any witness to attend or testify shall report to the superior court in 
and for the county in which the witness resides, or is found, by petition, that 
due notice has been given of the time and place of taking the depositions and 
that the witness has been summoned in the same manner that witnesses 
are now summoned to appear and testify in the superior court of this state; 
and the fees and mileage’ of the witness has been paid, or tendered to the 
witness, for his attendance and testimony, and that the witness has failed 
and refused to attend or testify before such officer, in the cause mentioned 
in the notice and the subpena; and ask an order of the court compelling the 
witness to attend and testify before such officer. [L. ’01, p. 23, § 2.] 


§ 1238. Citation—Contempt. 

The court upon the petition of the officers, and the payment of the regu- 
lar docket fee of four dollars ($4) shall enter an order directing the witness 
- to appear before the officer making the report, at a time and place to be fixed 
by the court in such order, and then and there give his testimony in such case. 
A copy of which order shall be served upon the witness in the same manner 
that summons and complaints are now served; and on failure or refusal of 
the witness to obey such order such witness shall be dealt with as for con- 
tempt. [L. 701, p. 24, $ 3.] 


§ 1239. (6022.) Before Whom Taken Out of the State. 

Depositions may be taken out of the state by a judge, justice, or chan- 
cellor or clerk of any court of record, a justice of the peace, notary public, 
mayor, or chief magistrate of any city or town, or any person authorized by 
a special commission from any court [of record] of this state. [Cf. L. *54, p. 
193, $ 322; L. ”77, p. 90, $ 414; Cd. ’81, $ 412; 2 H. C., $ 1671.] 


$ 1240. (6023.) Commission to Take—How Issued. 

Any superior court in this state, or any Judge thereof, is authorized to 
grant a commission to take depositions within or without this state. The 
commission must be issued to a person or persons therein named, by the clerk, 
under the seal of the court granting the same, and depositions under it may be 
taken upon written interrogatories or upon oral questions or partly upon oral 
and partly upon written interrogatories. Before any such commission shall 
be granted, the person intending to apply therefor shall serve upon the ad- 
verse party a notice of his intention to make such application, stating the 
time when and the place where such application will be made, which notice 
shall be served in the same manner and for the same time as provided in sec- 
tion 1233, unless the court or judge, for sufficient cause shown by affidavit, 
prescribe a shorter time. At the time the application is presented, the court 
or judge shall settle the interrogatories, if any have been served and the par- 
ties have not settled the same. The clerk, upon issuing the commission, shall 
attach the interrogatories thereto, if any have been agreed upon or settled by 
the court, and immediately forward the same to the commissioner. At least 
five days’ notice must be given to the party or witness to be examined out 
of the state, in case such examination shall be had upon oral interrogatories, 
and the person before whom the deposition of the witness shall be taken shall 
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have the same power to compel the attendance of such parties or witnesses as 
any person authorized to take such deposition within this state. [Cf. L. ’54, 
p. 193, $ 323; L. °73, p. 114, $$ 412, 413; L. ’77, p. 90, $ 415; Cd. ’81, $$ 413, 
414; L. 91, p. 35, § 10; 2 H. C., $ 1672; L. ’97, p. 206, $ 1.] 


Jurisdiction of probate court to issue formed Presbyterian Church v. McMillan, 
commission to take depositions: See Re- 31 Wash, 643. 


§ 1241. (6024.) Notice to Nonresident Party. 

When the party against whom the deposition is to be read is absent from 
or a nonresident of the state, and has no agent or attorney of record therein, 
he may be notified of the taking of the deposition [or] of the application for 
a commission, by publication. The publication must be made three consecu- 
tive weeks, in some newspaper printed in the county where the action or pro- 
ceeding is pending, if there be any printed in such county, and if not, in some 
newspaper printed in this state, of general circulation in that county. The 
publication must contain all that is required in the written or printed notice, 
and may be proved in the manner prescribed in case of the publication of 
summons. (Cf. Cd. ’81, $ 415; L. ’91, p. 35, § 11; 2 H. C., $ 1673.] 


§ 1242. (6025.) How Taken and Certified. 

The deposition shall be written by the officer taking the same, or by the 
witness, or by some disinterested person, in the presence and under the direc- 
tion of such officer. When completed, it shall be carefully read to or by the 
witness, corrected if desired, and subscribed by him. If taken upon notice, 
it shall be certified by the officer substantially as follows :— l 


State of Washington, County of——, ss. 

I, A B, justice of the peace in and for said county (or judge, clerk, ete., as 
the case may be), do hereby certify that the above deposition was taken before 
me, and reduced to writing by myself (or witness, as the case may be), at 
‚in said county, on the —— day of , 18—, at o’clock, in pursu- 
ance of notice hereto annexed ; that the above-named witness, before examina- 
tion, was sworn (or affirmed) to testify the truth, the whole truth, and noth- 
ing but the truth, and that the said deposition was carefully read to (or by) 
said witness, and then subscribed by him. A B, Justice of the Peace. 

Dated at the day of , 18—, 

If the deposition be taken upon a commission, the commission [er] shall 
testify [certify] it in substantially the same manner, and annex to it the com- 
mission and interrogatories. [Cf. L. ’54, p. 191, $ 315; Cd. ’81, $ 416; L. 791, 
p. 36, § 12; 2 H. C., $ 1674.] 


Making and requisites of return or cer- certify,” and is signed “F. N. Hendrix, 
tificate: See 1 Remington’s Digest, p. 927, commissioner and notary public,” especially 
§§ 6, 7; Phelps v. S. S. City of Panama, when caption states that it is the “deposi- 
1 W. T. 518. tion of , taken before F. N. Hendrix, 

A certificate to a deposition taken under 
commission is sufficient when it states that to take testimony”: Hobart v. Jones, 5 
“F. N. Hendrix, commissioner, does hereby Wash. 385. 


§ 1243. (6026.) How Returned. 

The deposition, whether taken upon notice or upon a commission, shall 
be inclosed in a sealed envelope, by the officer taking the same, and directed to 
the clerk of the court, arbitrators, referee, or justice of the peace before whom 
the action is pending, or to such persons as the parties, in writing, may agree 
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upon, and either delivered to the clerk of the court or other person, or trans- 
mitted through the mail or by some private person. [C£.L. ’54, p. 191, $ 316; 
Cd. '81, $ 417; L. '91, p. 36, $ 13; 2 H. C., $ 1675.] 

Opening and publication: See 1 Reming- Depositions being opened by clerk and 


, : : _ placed on file without the order of court 
nn gk sey enone T will not be received in evidence: Phelps 
) ° . 


v. Steamship City of Panama, 1 W. T. 615. 


$ 1244. (6027.) Use of on Trial —Objections. 

Such deposition may be used by either party upon the trial, or other pro- 
ceeding, against any party giving or receiving the notice, subject to all legal 
exceptions to the competeney or credibility of the witness, or the manner of 
taking the deposition. But if the parties attend at the examination, no ob- 
jection to the form of an interrogatory shall be made at the trial, unless the 
same was taken at the time of the examination. It shall be the duty of the 
person taking the deposition to propound to the witness every question pro- 
posed by either party, and to note all objections to the form of any interroga- 
tory, and when any interrogatory is objected to on account of form, unless 
the form is amended and the objection waived, he shall write after the ques- 
tion, and before the answer, the words ‘‘objected to’’; and when any witness 
declines to answer a question on the ground that it will [tend to] eriminate 
himself, that fact shall also be noted after the question, if written down. The 
deposition may be taken in the form of a narrative, or by question and an- 
swer, or partly in either form, as either party present at the examination shall 
require. When taken by question and answer, the officer shall first write 
down the question and then the answer, as nearly as may be, in the language 
of the witness; but when the deposition is read to the witness previous to 
signing it, he shall be permitted to amend his answer to any question, or any 
part of his deposition; such amendment, however, unless both parties shall 
otherwise agree, shall not be made by way of interlining or erasing, but shall 
be added at the end of the deposition under the title ‘‘amendment by the 
witness,’’ and such amendment shall intelligibly refer to the part so amended. 
[L. ’54, p. 191, $ 317; Cd. ’81, $ 418; 2 H. C., $ 1676.] 


See supra, $ 351, depositions not to be taken to jury-room. 
See notes to $ 1233. 

See infra, $ 1246, depositions to remain in custody of court, 
See infra, $$ 1962, 2131. 


Admissibility in evidence, objections, to exclude it if it 18 upon and pertinent to 


ete.: See 1 Remington’s Digest, pp. 927, 
928, §§ 9-15; McGraw v. Franklin, 2 Wash. 
17; Brown v. Gillet, 33 Wash. 264; Von 
Tobel v. Stetson & Post Mill Co., 32 Wash. 
633. 

Depositions in a criminal case, tending 
to show good character of defendant, are 
inadmissible; the statutes of this state 
make no provision for the use of an ordin- 
arv deposition of an absent witness in 
criminal cases, nor was the same recog- 
nized at common law: State v. Humason, 
5 Wash. 499, 504; State v. Paggett, 8 
Wash. 584; see Const., Art. I, § 22. 

That the complaint is amended after a 
deposition is taken will not be sufficient 

Rem. Wash. Code, Vol. I.—48 
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the issues raised by the amended com- 
plaint: Mendenhall v. Kratz, 14 Wash. 453. 


Depositions opened by the clerk by mis- 
take, but at once sealed up and kept in his 
custody until regularly ordered to be pub- 
lished by the court, may, within the dis- 
cretion of the court, be used upon the trial: 


Upon taking a deposition before a trial 
judge, where objections are ruled on at 
the time and exceptions taken, the excep- 
tions need not be renewed at the trial: 
Chicago, Milwaukee & St. Paul R. Co. v. 
Alexander, 47 Wash. 131. 


$5 1245-1248 


§ 1245. 


EVIDENCE, 


[TITLE IX 


(6028.) Shall not be Used, When. 


If it appear at the trial that the reason for taking the deposition no longer 


exist, the deposition shall not be read in evidence, unless the party offering it 
show that another of the causes specified by section 1231 then exists, or that 
the witness is dead, or cannot safely attend at the trial on account of sickness, 


age, or other bodily infirmity. 
'91, p. 36, $ 14; 2 H. C., $ 1677.] 


Cited in 8 Wash. 93; 49 Wash. 648, 

The death of a party to an action and 
substitution of his legal representative will 
not render inadmissible the deposition of 
an adverse party when the deposition was 
competent at the time the deposition was 
taken: Neis v. Farquharson, 9 Wash. 508. 

Under this section, which provides that 


[Cf£. L 


. 54, p. 192, $ 318; Cd. ’81, $ 419; L. 


a deposition shall not be read in evidence 
if it appears at the trial that the reason 
for taking the same no longer exists, it 
will be presumed that the reason continues. 
to exist until the contrary is shown by 
the adverse party, and the deposition is. 
admissible without any showing: Heinzer- 
ling v. Agen, 49 Wash, 647. 


§ 1246. (6029.) Depositions Taken in One Cause may be Used in Another, 
When. 

When the plaintiff in any action shall discontinue it, or when it shall be 
dismissed for any cause, and another action shall afterwards be commenced 
for the same cause between the same parties, or their respective representa- 
tives, all depositions lawfully taken in the first action may be used in the 
other, in the same manner and subject to the same conditions and objections 
as if originally taken for such other action: Provided, that the deposition 
shall have been duly filed in the court where the first action was pending, and 
shall have remained in the custody of the court from the termination of the 
first action until the commencement of the other. [L. ’54, p. 192, $ 319; Cd. 
'81, $ 420;211.C., $ 1678.] 


§ 1247. Certified Testimony of Deceased or Absent Witness. 

The testimony of any witness, deceased, or out of the state, or for anv 
other sufficient cause unable to appear and testify, given in a former action 
or proceeding, or in a former trial of the same cause or proceeding when re- 
ported by a stenographer, or reduced to writing, and certified by the trial 
judge, upon three days’ notice to the opposite party or parties, together with 
service of a copy of the testimony proposed to be used may be given in evi- 
dence in the trial of any civil action or proceeding, where it is between the 
same parties and relates to the same matter. [L. ’05, p. 50, $ 1.] 


§ 1248. (6030.) When may be Used on Appeal. 

When any action shall have been appealed from one court to another, : 
and is to be tried anew in the appellate court, all depositions lawfullv taken 
to be used in the court from which the appeal was taken may be used in the 
appellate court in the same manner and suhject to such exceptions for in- 
formality or irregularity, and none other, as were taken in writing to such 
depositions in the court below; and when an action is removed from one court 
to another by change of venue, all depositions previously taken in the action 
must be certified to the court to which the action is removed, and may be used 
in that court in the same manner and subject to the same exceptions as if 
originally taken for use therein. (Cf. L. *54, p. 192, $ 320; Cd. ’81, $ 421; L. 
"91, p. 37. § 15; 2 H. C., $ 1679.] 


Use on appeal: See 1 Remington’s Di- 
gest, p. 165, § 273; Demaris v. Barker, 33 
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Wash. 200; State ex rel. Richardson v. 
Superior Court, 41 Wash, 439, 


CHar. V] PERPETUATION OF TESTIMONY. $$ 1249-1252 


CHAPTER V. 
PERPETUATION OF TESTIMONY. 


§ 1249. (6034.) Application for Order to Examine Witnesses. 

When any person shall be desirous to perpetuate the testimony of any 
witness he shall make a statement in writing, setting forth briefly and sub- 
stantially his title, claim or interest in or to the subject concerning which he 
desires to perpetuate the evidence, and the names of all the persons interested 
or supposed to be interested therein, and also the name of the witness pro- 
posed to be examined, which statement shall be under oath, and filed in the 
superior court. If the subject of the proposed deposition relate to real prop- 
erty within this state, the statement shall be filed in the county where the 
lands, or any part thereof, lie; in other cases, in the county where the parties 
interested, or some of them, reside. Upon such statement, an application may 
be made to such court, or judge thereof, to allow the examination of such wit- 
ness. [Cf. L. ’54, p. 193, $ 327; L. ’77, p. 93, $ 425; Cd. ’81, $ 423; L. 791, p. 
o7,§ 17; 2 H. C., $ 1688.] 

Cited in 37 Wash. 84. 


§ 1250. (6035.) Hearing of Application—Notice. 

The court or judge shall appoint a time and place for hearing such appli- 
cation, and shall order notice thereof and of the statement to be served on all 
persons mentioned therein as adversely interested in the matter; the notice 
shall be served personally on all those living in the state at least twenty davs 
before the time of hearing the application; upon those who are not residents 
of the state, it shall be served by publication or otherwise, in the same manner 
as a notice is served upon a nonresident. [L. '54, p. 194, $ 328; L. 77, p. 93, 
$ 426; Cd. ’81, $ 424; 2 H. C., $ 1689. ] 


See supra, § 228 et seq., notice of publication. 


§ 1251. (6036.) Order for Examination-—Commission. 

If upon hearing of the parties, or of the applicant alone. should no ad- 
verse party appear, the court or judge shall be satisfied that there is suff- 
cient cause for taking the deposition, an order shall be made allowing the 
examination of the witness; and such court or judge may direct a commission 
to issue therefor in like manner as a commission to take the testimony of wit- 
nesses in actions or proceedings pending in such court. ([Cf. L. ’54, p. 194, 
$ 329; Cd. ’81, $ 425; L. 791, p. 37, $ 18; 2 H. C., $ 1690.] 


See supra, $ 1240, commission to take deposition. . 


§ 1252. (6037.) How Taken and Returned. 

The deposition of such witness, whether residing in this state or not, shall 
be taken upon written interrogatories filed by the applicant and cross-inter- 
rogatories filed by any party adversely interested, if he shall think fit, and it 
shall be taken and returned substantially in the same manner as if taken upon 
commission to be used in any cause pending in the same court. [L. ’d4, p. 

“194, $ 330; Cd. ’81, $ 426; 2 H. C., $ 1691.] 
See supra, $ 1240, interrogatories to witnesses. 
See supra, $$ 1242, 1243, depositions, how taken, certified and returned. 
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$$ 1253, 1254 


§ 1253. (6038.) Return and Filing—How Used—Objections. 

The deposition, when returned, shall be filed in the office of the clerk of 
the court by whom the commission was issued; and if a trial be had between 
the person at whose request the deposition was taken and the person named 
in the statement, or any of them, or their successors in interest, upon proof 
of the death or insanity of the witness, or his inability to attend the trial by 
reason of age, sickness, or settled infirmity, the deposition, or a certified copy 
thereof, may be used by either party, subject to all legal objections. But if 
the parties attend at the examination, no objections to the form of the inter- 
rogatory shall be made at the trial, unless the same were taken at the time of 
the examination. [L. ’54, p. 194, $ 331; Cd. ’81, $ 427; 2 H. C., $ 1692.] 


EVIDENCE. [Trriz IX 


CHAPTER VI. 
DOCUMENTARY EVIDENCE, 


§ 1254. (6040.) Court Records, etc., as Evidence. 

The records and proceedings of any court of the United States, or any 
state or territory, shall be admissible in evidence in all cases in this state 
when duly authenticated by the attestation of the clerk, prothonotary, or 
other officer having charge of the records of such court, with the seal of such 


court annexed. 


[L. ’54, p. 195, $ 334; Cd. ’81, $ 430; 2 H. C., $ 1680.] 


See supra, $ 284, pleading written instrument. 


See U. S. Rev. Stats., §§ 905, 906. 


Cited in 2 Wash. 518; 3 Wash. 169; 44 
Wash. 487. 

Acts, records, and judicial proceedings 
of other states: See 1 Remington's Digest, 
p. 1142, §§ 122, 123; Id., p. 1141, $ 115; 
id., p. "1146, § 136; Id. p. 1119, § 27; 
Waldo v. Milroy, 19 Wash. 156; James v. 
James, 35 Wash. 650; Keim v. Rankin, 40 
Wash. 111; Gilmore “yv. H. W. Baker Co., 
12 Wash. 468; Kerstetter v. Thomas, 36 
Wash. 620. 

Under this section the records and pro- 
ecedings of courts of another state are ad- 
missible in evidence without the certificate 
of the judge thereof that the attestation 
of the clerk having charge of the records 
of such court is in due form; Ritchie v. 
Carpenter, 2 Wash. 512. 

Under $ 905, U. S. Rev. Stats., it will be 
presumed, without being certified or other- 
wise shown, that the clerk attesting such 
records is the proper custodian thereof: 
id. In attesting such records it is not 
necessary that the seal of the court be at- 
‘ached thereto, but only to the certificate 
of the elerk: Id. The signature of the 
judge to the journal entry of the julg- 
ment, offered in evidence, is not necessary 
to make it valid: Id.; Kentzler v. Kentzler, 
3 Wash. 166, 169. 

In an action upon a judgment of a court 
of record of another state, it will be pre- 
sumed, in the absence of evidence to the 
eontrary, that it is a court of general 
jurisdietion; and recitals in the record of 
jurisdiction of defendant's person are 
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prima facie evidence thereof: Ritchie v. 
Carpenter, supra. 

Facts and circumstances affecting the ac- 
tion in the foreign forum can only be 


- taken advantage of in that forum, but can- 


not be considered here: Id., 520. 

Want of jurisdiction may be shown by 
defendant even to the extent of contra- 
dicting express recitals in the record: Id. 
512, 

The name of defendant in the record 
offered being identical with that of defend- 
ant in this action is prima facie proof of 
identity of person; and it is incumbent 
upon defendant to allege and prove every 
fact necessary to show want of jurisdic- 
tion of his person: Id. 

Where there is no showing that the rec- 
ord of a decree in a court of another state 
has been lost or destroyed, the loss of a 
certified copy thereof, which plaintiff had 
obtained, will not warrant admission of 
parol proof to show nature and contents 
of the original: Kentzler v. Kentzler, 
supra. 

The transcript of the record of the pro- 
bate court of the state of Oregon showing 
that said court had assumed jurisdiction 
over certain chattels was admitted as 
prima facie evidence that said chattels 
were then within that state; and the re- 
jection of sueh transeript would have been 
error: McCoy v. Ayers, 2 W. T. 203. 

The copy of the record of a marriage 
certificate of another state, not appertain- 
ing to any court, the record appearing to 


Cuap. VI] 


he the publie record of a county, must be 
certified as required by U. S. Rev. Stats., 
§ 906, to be admissible in evidence, and a 
certificate by a deputy clerk of such county 
to the effect that it was a true copy of the 
record in his office, under the seal of the 
county, is insufficient: State v. Kniffen, 44 
Wash. 485, 

Evidence, weight and sufficiency of for- 
eign judgments: See 2 Remington's Digest, 
p. 1640, 33 282-285; Cunningham v. Spo- 


$ 1255. 


DOCUMENTARY EVIDENCE. 


$5 1255-1257 


kane Hydraulic Min, Co., 20 Wash. 450; 
Aultman, Miller & Co. v. Mills, 9 Wash. 68; 
Trowbridge v. Spinning, 23 Wash. 48; Clark 
v. Eltinge, 38 Wash, 376; Olson v. Veazie, 
9 Wash, 481. 

This and the next section appear to be 
in conflict with section 905 of the U. S. 
Rev. Stats., as not giving full faith and 
credit to the laws and usages of the courts 
of the state from which taken: See Ritchie 
v. Carpenter, 2 Wash. 512, 518. 


(6041.) Faith Given to Judgments of Other States. 


Judgment for debt rendered in any other state or any territory against 


any person or persons residents of this state at the time of the rendition of 
such judgment shall not be of any higher character as evidence of indebted- 
ness than the original claim or demand upon which such judgment is ren- 
dered, unless such judgment shall be rendered upon personal services of 
summons, notice, or other due process against the defendant therein. [Cf. 
L. *66, p. 88, $ 1; Cd. ’81, $ 739; L. 791, p. 70, $ 1; 2 H. C., $ 804.] 


See supra, $ 284, pleading instrument of writing. 
See supra, $ 287, pleading a judgment. 


§ 1256. (6042.) Defenses to Suits on Foreign Judgments. 

The same defense to suits on judgment rendered without such personal 
service may be made by the judgment debtor which might have been set up 
in the original proceeding. [L. ’66, p. 88, $ 2; Cd. 81, $ 740; 2 H. C., $ 805.] 


See note to last section. 


$ 1257. (6043.) Public Records as Evidence. 

Copies of all records and documents on record or on file in the offices of 
the various departments of the United States and of this state, when duly 
certified by the respective officers having by law the custody thereof, under 
their respective seals, where such officers have official seals, shall be admitted 


in evidence in the courts of this state. 


[Cf. L. ’54, p. 195, $ 336; Cd. ’81, 


$ 432; L. 91, p. 37, § 16; 2 H. C., $ 1681.] 


Cited in 38 Wash. 634. 

Public records and documents: See 1 
Remington’s Digest, p. 1140, §§ 109-113: 
Cherry Point Fish Co. v. Nelson, 25 Wash. 
558; Anderson v. Hilker, 38 Wash. 632; 
Greene v. Finnell, 22 Wash. 186; Bardsley 
v. Sternberg, 18 Wash. 612. ; 

Section 1682, 2 Hill’s Code, probably cov- 
ered by this section, is as follows: 

“Any certificate of residence and culti- 
vation of the public lands issued by the sur- 
veyor general of Oregon or state of Wash- 
ington, or by the register and receiver of 
either of the land offices therein, or any cer- 
tificate, receipt, or exemplifiention of the 
records of either of said offices issued to 
any settler upon or purchaser of said lands, 
or in any way affecting the rights of par- 
ties to lands in this state, issued or given in 
pursuance of law, or as evidence of any mat- 
ter recorded in either of said offices, or any 
copies of maps, plats, or diagrams of land 
claims of every nature or kind, or plats of 
the public surveys, certified hy either of 
said officers, shall be admitted as evidence 
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in all the courts of this state. In actions 
affecting real estate, such certificates shall 
be prima facie evidence that the title of the 
lands mentioned or described in such receipt 
is in the person or persons named therein.” 

If the holder of a United States register’s 
certificate sells the land therein described 
and indorses the contract on the back there- 
of, a certified copy of such certificate and 
contract by the commissioner of the gen- 
eral land office is admissible to establish 
the contract: Sayward v, Gardner, 5 Wash. 
247. 

A certified copy of a notification to the 
surveyor general of intent to claim land 
settled upon as a donation claim, from the 
general land office at Washington, D. C., 
establishes the date of the giving of such 
notice, clearly appearing thereon, although 
the local surveyor general's and register's 
offices contain no record of the filing there- 
of: Sylvester v. State, 46 Wash. 585. 

In a condemnation proceeding, maps 
showing the location of the railroad are 
admissible as illustrative of the evidence of 


§§ 1258-1260 EVIDENCE. | [TırLe IX 


the witnesses, where they are shown to be The court will take judicial notice of the 
accurate by witnesses who had sealed the population of its cities as shown by a 


maps and compared them with the govern- ‘ é 
ment field-notes, although such witnesses pamphlet issued under the auspices of the 


had not surveyed the ground or made the state, and of the approximate increase since 


maps: Portland and Seattle R. Co. v. on, the date of such issue: Times Printing Co. 
47 Wash. 88; Portland and Seattle R. Co. v. lishing Co.. 51 Wash. 667. 
Clarke County, 48 Wash. 509. ds ne ms 


§ 1258. (6044.) Seal of Public Officer, How Affixed. 

A seal of court or public office, when required to any writ, process, or 
proceeding to authenticate a copy of any record or document, may be affixed 
by making an impression directly on the paper, which shall be as valid as if 
made upon a wafer or on wax. [L. ’54, p. 196, $ 338; Cd. ’81, $ 434; 2 H. C., 
$ 1683. ] 

Cited in 40 Wash. 631. 


§ 1259. (6045.) Foreign Statutes Admissible in Evidence, When. 

Printed copies of the statute laws of any state, territory, or foreign gov- 
ernment, if purporting to have been published under the authority of the re- 
spective governments, or if commonly admitted and read as evidence in their 
courts, shall be admitted in all courts in this state, and on all other occasions, 
as presumptive evidence of such laws. [L. ’54, p. 196, $ 339; Cd. ’81, $ 435; 
2H. C., $ 1684.]] 


See infra, § 7830, charters and ordinances of cities, how proven. 


Evidence as to statutes of other states: Where the statutes of a state are not 
Sah ia Speed ra a oo pleaded they are presumed to be the same 
132: Gundersón = Gunderson "95 Wash. as the laws of this state: Mantle v. Dabney, 
32: ? a 
459; Daniel v. Gold Hill Min. Co., 28 Wash, 44 Wash. 193.. 

411; Clark v. Eltinge, 29 Wash. 215, 


$ 1260. (6046.). Certified Copies of Recorded Instruments as Evidence. 

Whenever any deed, conveyance, bond, mortgage, or other writing shall 
have been recorded or filed in pursuance of law, copies of record of such deed, 
conveyance, bond, or other writing, duly certified by the officer having the 
lawful custody thereof, with the seal of the office annexed, if there be such 
seal, if there be no such seal, then with the official certificate of such officer, 
shall be received in evidence to all intents and purposes as the originals them- 
selves. [Cf. L. ’54, p. 195, $ 335; L. "77, p. 95, $ 433; Cd. ’81, $ 431; 2 H. 
C., $ 1685. ] 


See infra, § 1304, copies of wills as evidence. 

See infra, § 1386, copies of letters of administration as evidence, 
See infra, $ 3652, articles of incorporation as evidence. 

See infra, § 9309, instruments transmitted by telegraph, effect of, 
See infra, § 9311 et seq., telegraphic copies as evidence. 


Cited in 8 Wash. 5; 16 Wash. 374; 26 Whatcom v. Bellingham Bay Imp. Co., 16 
Wash, 438, Wash. 131; Briuggold v. Spokane, 27 
Certified copies of records: See 1 Rem- Wash. 202. 
ington's Digest, pp. 1141, 1142, §8 113-118; The original deed itself, regularly acknowl- 
Peters v. Gay, 9 Wash. 383; Smith v. Vey- edged, is admissible in evidence without fur- 
sev, 30 Wash. 18; Greene v. Finnell, 22 ther proof; and the legislature did not in- 
Wash. 156; Seattle v. Parker, 13 Wash. tend by this section to give to a certified 
450; Powell v. Nolan, 27 Wash, 318; Ma- copy any greater legal sanctity than that 
son v. McGee, 15 Wash. 272; Spokane & accorded the original document: Gardner v. 
Idaho Lumber Co. v. Loy, 21 Wash. 501; Port Blakeley Mill Co., 8 Wash. 1. 
Goon Gan v. Richardson, 16 Wash. 373; The introduction of an original lien no- 
Roberts v. Center, 26 Wash. 435; New tice in evidence, with the auditor's certifi- 
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cate that it was “as the same appears of rec- 
ord,” is sufficient proof of the fact and date 
of record: Fairhaven Land Co. v. Jordan, 
5 Wash. 729. i 

In an action by a foreign corporation, 
a copy of its articles of incorporation and 
the appointment of an agent, certified by 
the Secretary of State as being of record 
in his office, are, under the statutes of 


DOCUMENTARY EVIDENCE. 


$§ 1260 12-1262 


this state (§§ 3698, 6101, infra), prima 
facie proof of the organization of such 
corporation and the right to transact busi- 
ness in this state: Knapp v. Strand, 4 
Wash. 686. 

A certified copy of a recorded instru- 
ment is admissible in evidence as an ad- 
mission: Pearce v, Greek Boys’ Mining 
Co., 48 Wash. 38. 


$ 126014. (1299.) Ordinances as Evidence. 

All ordinances passed by any city couneil or board of trustees or other 
municipal corporation within the state of Washington shall be recorded in a 
book to be kept for that purpose by the city clerk, or clerk of such board of 
trustees or municipal corporation of such city, and when so recorded the rec- 
ord thereof so made shall be received in any court of this state as prima facie 
evidence of the due passage of such ordinances as recorded, and this chapter 
shall apply as well to all ordinances heretofore as hereafter so passed and 
recorded. And when the ordinances of any city or town are printed by au- 
thority of such municipal corporation, the printed copies thereof shall be 
received as prima facie evidence that such ordinances as printed and pub- 
lished were duly passed. [Cd. ’81, $ 2062; 1H. C., $ 766.] 


Some of the provisions of this section are probably superseded by the statutes for the 
organization of cities and towns. 


CITY OR TOWN LAWS AND ORDI- 
NANCES are by-laws, and not state laws; 
and are, in some respects, as distinct from 
laws of the state as are the laws of the 
several states from the laws of the United 
States: Thornton v. Territory, 3 W. T. 
482. 


$ 1261. Certified Copy of Tax Deeds. 

Whenever it shall be necessary in any action in any court of law or 
equity, wherein the title to any real estate is in controversy, to prove the con- 
veyance to any county of such real estate in pursuance of a foreclosure of a 
tax certificate and sale thereunder, a copy of the tax deed issued to the county 
containing a description of such real estate, exclusive of the description of 
all other real estate therein described, certified by the county auditor of the 
countv wherein the real estate is situated, to be such, shall be admitted in 
evidence by the court, and shall be proof of the conveyance of the real estate 
in controversy to such county, to the same extent as would a certified copy of 
the entire record of such tax deed. [L. *05, p. 266, $ 1.] Ä 


Pleading and evidence: See 2 Rem- 
ington’s Digest, p. 2001, § 50; Seattle 
v. Doran, 5 Wash. 482; Seattle v. Pear- 
son, 15 Wash. 575; New Whatcom v. 
Bellingham Bay Imp. Co., 16 Wash. 131; 
Seattle v. Turner, 29 Wash. 515; Hillman 
v. Seattle, 33 Wash. 14; Gove v. Tacoma, 
34 Wash. 434, 


§ 1262. (6047.) Order for Inspection and to Take Copy of Writings, etc. 
Any court, or Judge thereof, in which an action is pending may, upon no- 
tice, order either party to give to the other, within a specified time, an in- 
spection and copy, or permission to take a copy, of any book, document, or 
paper in his possession, or under his control, containing evidence relating to 
the merits of the action or defense therein. If compliance with the order be 
refused, the court may exclude the book, document, or paper from being given 
in evidence, or if wanted as evidence by the party applving, may direct the 
Jury to presume it to be such as he alleges it to be, and the court may also 


159 


$ 1263 


punish the party refusing as for contempt. 


EVIDENCE, 


[TiırLE IX 


This section shall not be con- 


strued to prevent a party from compelling another to produce books, papers, 


or documents where he is examined as a witness. 


'81, $ 428; 2 H. C., $ 1686.] 
Sce supra, $ 284, bill of particulars. 


[L- 54, p. 195, $ 332; Cd. 


See supra, $ 1216, and notes, subpoena duces tecum. 
See supra, $ 1226, interrogatories to adversary for discovery. 
See infra, § 9309 et seq., proof of telegraphic copies. 


Cited in 35 Wash. 246, 247; 44 Wash. 
36, 37. 

Doubted, whether the production of doc- 
umentary evidence can be enforced by in- 
terrogatories under $ 1226, in view of this 
section: Cully v. Northern Pac, R. Co., 35 
Wash. 241. 

A party upon whom a demand is made 
for the inspection of papers or documents 
as provided by this section has the right 
to defeat the demand by showing that 
such documents or papers sought are not 
material to the support or defense of the 
action: Lawson v. Black Diamond Coal 
Min. Co., 44 Wash. 26, 


$ 1263. 


After failure of a defendant to spe- 
cifically answer interrogatories, filed for 
a discovery of facts and documents ma- 
terial to the support of the action, un- 
der $ 1226, the court is not warranted in 
striking the answer and entering a default 
judgment for failure to produce and attach 
to the answer certain correspondence called 
for by the plaintiff under this section; since 
it was not the intention of the legislature to 
furnish a cumulative remedy by these two sec- 
tions: Id. 


(6048.) When Writing may be Read in Evidence, etc. 


If either party, at any time before trial, allow the other an inspection of 


any writing material to the action, whether mentioned in the pleadings or not, 
and deliver to him a copy thereof, with notice that he intends to read the same 
in evidence on the trial of the cause, it may be so read without proof of its 
genuineness or execution, unless denied by affidavit before the commencement 


of the trial. 


If such denial be made of any writing not mentioned in the 


pleadings, the court may give time to either party to procure evidence, when 


necessary for the furtherance of justice. 


2 H. C., $ 1687.] 


See supra, $ 284, bill of particulars, etc. 


Cited in 35 Wash. 619. 

The fact that notice had been served 
upon the state to produce a certain mem- 
orandum-book at the trial of a criminal 
prosecution which the state was unable 
to produce for the reason that it had been 
removed from the jurisdiction of the 
court, will not preclude the state from 
contradicting oral testimony on the part 
of the defendant as to the contents of 
an entry in dispute: State v. Baldwin, 15 
Wash. 15. 

The failure to offer an inspection and 
serve a copy of a writing, before trial, 
is not a valid objection to the writing 
as evidence: Beebe v. Redward, 35 Wash. 
615. 

ADMISSIBILITY OF PRIVATE WRIT- 
INGS AND PUBLICATIONS—CONVEY- 
ANCES, CONTRACTS, ETC.: See 1 Rem- 
ington’s Digest. p. 1143, §§ 124-126; Se- 
attle & Walla Walla R. Co. v. Ah Kow, 2 
W. T. 36; Coleman v. Yesler, 1 W. T. 
591; Fox v. Burlington Mfg. Co., 7 Wash. 
391; First Nat. Bank of Olympia v. Root, 
19 Wash. 111; Murray v. Briggs, 29 Wash. 
245; Pickle v. Smalley, 21 Wash. 473; 
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[L. ’54, p. 195, $ 333; Cd. ’81, $ 429; 


Foster v. Pacific Clipper Line, 30 Wash. 
515; Mace v. Duffy, 39 Wash. 597; Fair- 
haven v. Cowgill, 8 Wash. 686. 

Books of account, private memoranda, 
and statements: See 1 Remington’s Di- 
gest, p. 1144, §§ 127-129; Bartlett v. Mor- 
gan, 4 Wash. 723; Ah How v. Furth, 13 
Wash. 550; Willamette Casket Co. v. Me- 
Goldrick, 10 Wash. 229; Union Electric 
Co. v. Seattle Theater Co., 18 Wash. 213; 
Bergman v. Shoudy, 9 Wash. 331; Calla- 
han v. Washington Water P. Co., 27 Wash. 
154; Powell v. Nolan, 27 Wash. 318; 
Brotton v. Langert, 1 Wash. 227; Ting- 
ley v. Fairhaven Land Co. 9 Wash. 34. 

As to letters, see 1 Remington’s Digest, 
p. 1145, § 130; Tacoma Coal Co. v. Brad- 
ley, 2 Wash. 600; Hill v. Phoenix Ins. 
Co., 14 Wash. 164; Beach v. Brown, 20 
Wash. 266; Rector v. Thompson, 26 Wash. 
400; Barnes v. German Savings & L. Soc., 
21 Wash, 448; Lost Lake Lumber Co. v. 
Smith, 29 Wash. 713; State v. Bringgold, 
40 Wash. 12. 

Maps, plats, diagrams and photographs: 
See 1 Remington’s Digest, pp. 1145, 1146, 
$$ 131, 132; Saylor v. Montesano, 11 Wash. 
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328; Franklin v. Engel, 34 Wash. 480; 
Gustin v. Jose, 11 Wash. 348; Schwede 
v. Hemrich, 29 Wash. 124; Crane v. Dex- 
ter Horton Co., 5 Wash. 479; Miller v. 
Dumon, 24 Wash. 648. 

A map upon which a witness designated 
the location of objects is admissible in 
connection with his testimony where it is 
reasonably accurate: Spokane v. Patter- 
son, 46 Wash. 93. 

Books, mortality tables, etc.: See 1 
Remington’s Digest, p. 1146, §§ 133, 134; 
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Production, authentication and effect 
of private writings and publications: 
See 1 Remington's Digest, pp. 1146, 1147, 
§§ 135-141; Powell v. Nolan, 27 Wash. 
318; State v. McCauley, 17 Wash. 88; 
State v. Bringgold, 40 Wash. 12; Keim 
v. Rankin, 40 Wash. 111; Lohse v. Burch, 
42 Wash. 156; Gardner v. Port Blakely 
Mill Co., 8 Wash. 1; Blewett v. Bash, 22 
Wash. 536; Chrast v. O’Connor, 41 Wash, 
360; Washington Iron Works v. Me- 
Naught, 35 Wash. 10; State v. White, 10 


First National Bank of Snohomish v. 
Loggie, 14 Wash. 699; Swope v. Seattle, 
36 Wash. 113; Brown v. Blaine, 41 Wash, 


Wash. 611; Jefferson County v. Trum- 
bull, 34 Wash. 276. 


287. 
CHAPTER VIT. 
OATHS AND AFFIRMATIONS, 
§ 1264. (6054.) Who Authorized to Take and Administer Oaths. 


Every court, judge, elerk of a court, justice of the peace, or notary public 
is authorized to take testimony in any action, suit, or proceeding, and such 
other persons in particular cases as authorized by law. Every such court or 
officer is authorized to administer oaths and affirmations generally, and every 
such other persons in such particular case as authorized. [L. ’69, p. 378, §1; 
2 H. C., $ 1693.] 


See supra, § 52, subd. 7, power to administer oaths, 
See supra, § 59, subd. 3, power of judge, affidavit. 


§ 1265. (6055.) Oath, How Administered. 

An oath may be administered as follows: The person who swears holds 
up his hand, while the person administering the oath thus addresses him: 
‘You do solemnly swear that the evidence you shall give in the issue (or 
matter) now pending between and shall be the truth, the whole 
truth, and nothing but the truth, so help you God.’’ If the oath be adminis- 
tered to any other than a witness giving testimony, the form may be changed 
to: “You do solemnly swear you will true answers make to such questions as 
you may be asked,’’ ete. [L. ’69, p. 378, $ 2; 2 H. C., $ 1694.] 


§ 1266. (6056.) Form Varied to Suit Witnesses’ Opinion. 

Whenever the court or officer before which a person is offered as a wit- 
ness is Satisfied that he has a peculiar mode of swearing connected with or in 
addition to the usual form of administration, which, in witness’ opinion, is 


more solemn or obligatory, the court or officer may, in its discretion, adopt 
that mode. [L. ’69, p. 379, § 3; 2 H. C., $ 1695.] 


§ 1267. (6057.) Form Adapted to Suit Religious Belief. 

When a person is sworn who believes in any other than the Christian re- 
ligion, he may be sworn according to the [peculiar] ceremonies of his re- 
ligion, if there be any such. [L. ’69, p. 379, $ 4; 2 II. C., $ 1696.] 


Where an oath has been administered t- 
a Chinese witness according to the cus- 
tom and religion of his country, the sub- 
sequent administration to him of an oath 
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in the form prescribed by statute is not 
prejudicial error; State v. Gin Pon, 16 
Wash, 425. 


§§ 1268-1272 EVIDENCE. (Tırıe IX 


§ 1268. (6058.) Affirmation, Form of. 

Any person who has conscientious scruples against taking an oath may 
make his solemn affirmation, by assenting, when addressed, in the following 
manner: ““You do solemnly affirm that,’’ etc., as in section 1265. [L. *69, 
p. 379, §5;2 H. C., $ 1697.] 


§ 1269. (6059.) Affirmation Equivalent to Oath—Perjury. 

Whenever an oath is required, an affirmation as prescribed in the last 
section is to be deemed equivalent thereto, and a false affirmation is to be 
deemed perjury equally with a false oath. [L. ’69, p. 379, $ 6; 2 H. C., 
$ 1698. ] 

See infra, §§ 2851-2854, penalty for perjury. 


CHAPTER VIII. 
THE RESTORATION OF LOST RECORDS, 


§ 1270. (6063.) Substitution of Copy. 

- Whenever a pleading, process, return, verdict, bill of exceptions, order, 
entry, stipulation, or other act, file, or proceeding in any action or proceeding 
pending in any court of this state shall have been lost or destroyed by fire or 
otherwise, or is withheld by any person, such court may, upon the application 
of any party to such action or proceeding, order a copy or substantial copy 
thereof to be substituted. [L. ’90, p. 337, $ 1; 2 H. C., $ 1699.] 


Where an information is lost, the sub- institution of a new prosecution: State 
stitution of a new information at the trial, v. McFadden, 42 Wash. 1. 
which is given a new number, is not an 


§ 1271. (6064.) Court Records Lost or Destroyed—How Replaced. 

Whenever the record required by law of the proceedings, judgment, or 
decree in any action or other proceeding of any court in this state in which a 
final judgment has been rendered, or any part thereof, is lost or destroyed by 
fire or otherwise, such court may, upon the application of any party interested 
therein, grant an order authorizing such record or parts thereof to be sup- 
plied or replaced,— 

1. By a certified copy of such original record or part thereof, when the 
same can be obtained; 

2. By a duly certified copy of the record in the supreme court of such 
original record of any action or proceeding that may have been removed to 
the supreme court, and remain recorded or filed in said supreme court; 

3. Bv the original pleadings, entries, papers, and files in such action or 
proceeding, when the same can be obtained; 

4. By an agreement in writing, signed by all the parties to such action or 
proceeding, their representatives or attorneys, that a substituted copy of such 
original record is substantially correct. [L. ’90, p. 338, § 2; 2 H. C., § 1700.] 


Under this section, a duly certified copy to the deed: Chrast v. O’Connor, 41 Wash, 
of a recorded deed is admissible without 360. 
proof of the genuineness of the signatures 


§ 1272. (6065.) Action to Restore—Proceedings. 
Whenever the record required by law, or any part thereof, of the pro- 
ceeding or judgment or decree in any action or other proceeding of any court 
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in this state in which the final judgment has been rendered is lost or destroyed 
by fire or otherwise, and such loss cannot be supplied or replaced as provided 
in the last preceding section, any person or party interested therein may make 
a written application to the court to which said record belongs, setting forth 
the substance of the record so lost or destroyed, which application shall be 
verified in the manner provided for the verification of pleadings in a civil 
action, and thereupon summons shall issue, and actual service, or service by 
publication, shall be made upon all persons interested in or affected by said 
original judgment or final entry, in the manner provided by law for the com- 
mencement of civil actions, provided the parties may waive the issuing or 
service of summons, and enter their appearance to such application; and upon 
the hearing of such application, without further pleadings, if the court finds 
that such record has been lost or destroyed, and that it is enabled, by the 
evidence produced, to find the substance, or effect thereof, material to the 
preservation of the rights of the parties thereto, it shall make an order allow- 
ing a record, which record shall recite the substance and effect of said lost 
or destroyed record, or part thereof, and the same shall thereupon be recorded 
in said court, and shall have the same effect as the original record would have 
if the same had not been lost or destroyed, so far as it concerns the rights of 
the parties so making the application, or persons or parties so served with 
summons, or entering their appearance, or persons claiming under them by a 
title acquired subsequently to the filing of the Beeson [L. ’90, p. 338, 
$ 3; 2 H. C., $ 1701.] l 


§ 1273. (6066.) Hearing on Application—Evidence. 

Upon the hearing of the application provided in the last preceding sec- 
tion, the court may admit in evidence oral testimony, and any complete or 
partial abstract of such record, docket entries, or indices, and any other writ- 
ten evidence of the contents or effect of such records and published reports 
concerning such actions or proceedings, when the court is of opinion that 
such abstracts, writings, and publications were fairly and honestly made be- 
fore the loss of such records occurred. [L. ’90, p. 339, $ 4; 2 H. C., $ 1702.] 


§ 1274. (6067) Lost Records—Time Extended for Appeal, When. 

Whenever a lost or destroyed judgment or order is one to which either 
party has a right to a proceeding in error or of appeal, the time intervening 
between the filing of the application mentioned in section 1272 and the final 
order of the court thereon shall be excluded in computing the time within 
which such proceeding or appeal may be taken as provided by law. [L. ’90, 
p. 339, § 5; 2 H. C., $ 1703. ] 


§ 1275. (6068.) Costs. 

The eosts to be taxed upon an application to restore a lost or destroyed 
record shall be the same as are provided for like service in civil actions, and 
may be adjudged against either or any party to such proceeding or applica- 
tion, or may, in the discretion of the court, be apportioned between such 
parties. [L. ’90, p. 339, $ 6; 2 H. C., $ 1704.] 


See supra, § 476 et seq., costs in civil cases. 
See infra, § 1277, costs, by whom paid. 
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§ 1276. (6069.) Restoration of Lost or Destroyed Probate Records. 

In case of the loss or destruction by fire or otherwise of the records, or 
any part thereof, of any probate court, or superior court having probate 
jurisdiction, the superior court may proceed, upon its own motion, or upon 
application in writing of any party in interest, to restore the records, papers, 
and proceedings of either of said courts relating to the estates of deceased 
persons, including recorded wills, wills probated or filed for probate in such 
courts, all marriage records, and all other records and proceedings, and for 
the purpose of restoring said records, wills, papers, or proceedings, or any 
part thereof, may cause citations or other process to be issued to any and all 
parties to be designated by him, and may compel the attendance in court of 
any and all witnesses whose testimony may be necessary to the establishment 
of any such record or part thereof and the production of any and all written 
or documentary evidence which may be by him deemed necessary in determin- 
ing the true import and effect of the original record, will, paper, or other docu- 
ment belonging to the files of said court; and may make such orders and 
decrees establishing such original record, will, paper, document, or proceed- 
ing, or the substance thereof, as to him shall seem just and proper, [L. ’90, 
p. 340,8 7; 2 H. C., $ 1705.] 


§ 1277. (6070.) Costs, by Whom Paid. 

The costs incurred in the superior courts in proceedings under this chap- 
ter shall be paid by the party or parties interested in such proceedings, or in 
whose behalf such proceedings are instituted. [L. 90, p. 340, $ 8; 2 H. C., 
§ 1706.] 


See supra, $ 1275, costa, 
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1278. 
1279. 


1281. 
1282. 


1284. 
1285. 


1287. 
1288. 
1289. 
1290. 
1291. 
1292. 
1293. 


1294, 
1295. 
1296. 


1297. 
1298. 
1299. 
1300. 
1301. 
1302. 


1319. 
1320. 
1321. 
1322, 
1323. 


1324. 
1325. 
1326. 


1327. 
13283. 


TITLE X. 


PROBATE LAW AND PROCEDURE, 


PROBATE LAW AND PROCEDURE. 
CHAPTER L—JURISDICTION AND POWERS OF THE COURT. 


Powers of court. 
Records to be kept. 


1280. 


Powers of judge at chambers, 


CHAPTER II.—NOTICES AND CITATIONS. 


Personal notice—Citation, 
Service and return. 


1283. 


Time of service, 


CHAPTER TI.—VENUE. 


Letters, etc., granted in what county. 
Jurisdiction when estate in two coun- 
ties. 


1286. 


Venue in subsequent proceedings, 


CHAPTER IV.—THE CUSTODY AND PROOF OF WILLS. 


Deposit of will. 

Custody, delivery and publication. 

Custodian to produce, when—Penalty. 

Executor to produce will, when. 

Acceptance or renunciation. 

Damages for failure to comply. 

Petition by executor for production 
and probate of. 

Petition by other interested persons, 

Court may compel production. 

Application, to whom made—Power 
to enforce. 

Certificate of probate or rejection. 

Testimony of absent witnesses, 

Effect of such testimony. 

Proof where one witness is dead, etc. 

Proof where all witnesses are dead. 

Testimony, how taken and authenti- 
cated. 


1303. 
1304. 
1305. 
1306. 
1307. 
1308. 
1309. 
1310. 


1311. 
1312, 
1313. 
1314. 
1315. 
1316. 


1317. 
1318. 


Recording wills. * 

Admissible in evidence, when. 

Copies admissible, when. 

Recorded in other counties, when. 

Contest of will. 

Interested parties to be cited. 

Adjudication binding, when. 

Evidence admitted at time of probate, 
sufficient when. 

Probate annulled, when. 

Effect of revocation. 

Costs and expenses, by whom paid. 

Proof of lost or destroyed will. 

Decree—Recording. 

Restraining order pending such pro- 
ceedings. 

Foreign wills, how proved. 

Foreign wills, proceedings after pro- 
bate. 


CHAPTER V.—WILLS. 


Who may devise. 

Requisites, and execution of, 

Signing testator’s name, 

Will in writing, revocation of. 

Revocation of by subsequent mar- 
riage, when. 

Bond to convey not deemed revoca- 
tion. 

Charge or encumbrance not deemed 
revocation. 

Void when children not provided for. 

Advancements, effect of. 

Of devise, where devisee dies before 
testator. 
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1329. 


1330. 
1331. 
1332, 
1333. 
1334, 
1335. 
1336. 
1337. 
1338. 
1339. 
1340. 


Revocation of second will revives first, 
when. 

Nuncupative will valid, when. 

Proof of nuncupative will. 

Devises to witnesses void, when. 

Devise of land, how construed. 

Estate for life, remainder in fee. 

After-acquired lands pass by will. 

Contribution among legatees. 

Contribution, when court may enforce. 

Term “will” construed. 

Construction of wills. 

Words importing number and gender, 
how construed. 


1341. 
1342, 
1343, 
1344. 


1345. 
1346. 


1347. 
1348. 
1349. 
1350. 


1351. 


1352, 


1364. 


1365. 


1366. 


PROBATE LAW AND PROCEDURE, 


[Tarte X 


CHAPTER VI.—DESCENT. 


Descent of real property—Rule of. 

Descent of community property. 

Tenancy in dower and by curtesy 
abolished. 

Survivorship between joint tenants 
abolished. 

Illegitimate child, rights of. 

Property of illegitimate child, descent 
of. 

Degree of kindred, how computed. 

Advancement, how considered. 

Effect of advancements on distributive 
shares. 

Advancement of realty, effect on dis- 
tributive shares. 

Advancement, what is. 

Value of estate advanced. 


1353. 
1354. 
1355. 
1356. 
1357. 
1358. 
1359. 
1360. 
1361. 


1362. 
1363. 


Death of descendant to whom ad- 
vancement made. 

Words “issue” and “real estate” de- 
fined. l 

Right of representation—Posthumous 
children, inheritance by. 

Escheats for want of heirs. 

Administration of escheated estates. 

Personal property to be sold. 

Tax commission—Powers in relation 
to escheats. 

Account of administrator—Lists of 
property. 

Record of escheats, 

Escheats to permanent school fund. 

Attorney general—Duty as to es- 
cheats, 


CHAPTER VIT.—DISTRIBUTION. 


Distribution of separate personal es- 
tate. 

Effect of advancement where widow 
and issue survive. 

Real property vests in whom—Rights 
of heirs in. 


1367. 
1368. 
1369. 
1370. 
1371. 


Titles of heirs confirmed, 
Debts. 

“Heirs,” meaning of, 
Community interests. 
Liability of existing estates. 


CHAPTER VIIL—LETTERS TESTAMENTARY AND OF ADMINISTRATION. 


1372. 


1373. 
1374, 


Letters testamentary, when and to 
whom granted. 

Objections. 

Letters during minority or absence of 
executor. 


5. Discovery of will revokes letters, 
. Setting aside will revokes letters. 
. Marriage of executrix, etc., not to 


affect interest, etc. 
Marriage no disqualification. 
Revocation of letters, when. 


Executor of executor administers 
what. 
Acts of portion of executors valid, 


when. 
Administrator 
power of. 
Letters to be signed and under seal. 
Affidavit as to knowledge of other 
will. 
Recording letters—Certificate, 
Certified copies are evidence. 
Form of letters testamentary. 
Form of letters with will annexed. 
Who entitled to letters of administra- 
tion. 
Application for letters, how made. 


with will annexed, 


pa 


í 
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1391. 
1392. 
1393. 
1394, 
1395. 
1396. 
1397. 


1398. 
1399. 
1400. 
1401. 
1402, 
1403. 


1404. 
1405. 
1406. 


1407. 
1408. 


1409. 


1410. 


1411. 
1412. 
1413. 


Application for letters de bonis non. 
Notice of application. 

Form of letters of administration. 
Oath. 

Bond. 


Conditions of bond. 


Additional bond before sale of prop- 
erty. 

Separate bonds, when. 

Suecessive recoveries on bond, 

Qualifications of sureties, 

Justification of sureties, 

New bond discharges former sureties 

Failure to give security annuls pow. 
ers. 

No bond when will so provides. 

Additional security, when. 

Citation for additional 
Service of. 

Hearing and order, 

Letters revocable for failure to com- 
ply with order. 

Further security on motion of court. 

Who disqualified as sureties. 

Special care in taking sureties. 

Bonds to be recorded. 

Bond not to fail for want of form. 


security— 
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1414. Hearing and orders. 1432. Limitation of actions against sure- 

1415. Suspension by judge, when. ties. 

1416. Hearing and determination after sus- 1433. Attachment for failure to settle. 
pension. 1434. Attachment of, when letters surren- 

1417. Issues at hearing. dered. 

1418. Service of notice by publication. 1435. Costs upon attachment. 


1419. Answer of executor or administrator, 1436. Partnership property, inventory of. 
1420. Special administratorappointed, when, 1437. Administration of partnership estate. 


1421. Bond of special administrator. 1438. Surviving partner entitled to admin- 
1422. Duties of special administrator. istration, 
1423. Powers of special administrator cease, 1439. Bond of administrator of partnership. 
when. 1440. General administrator to give addi- 
1424, Special administrator not liable to tional bond, when. 
creditors. . 1441. Surviving partner to furnish exhibit. 
1425. Account of special administrator. 1442. Surviving partner cited to give infor- 
1426. Resignation of executor or adminis- mation. 
trator. 1443. Who disqualified—Revocation. 
1427. Letters to be surrendered on resig- 1444. Settlement of estates without admin- 
nation. istration. . 
1428. Where one resigns others may act. 1445. Inventory to be filed within thirty 
1429. Order of appointment on death or days. ` 
resignation. 1446. Sale of property. 
1430. Accounting upon resignation or revo- 1447. Performance of contracts, 
cation, etc. 1448. Publication of notice, 


1431. Action by successor for assets. 


CHAPTER IX.—THE INVENTORY AND EFFECTS OF DECEASED PERSONS. 


1449. Right of possession of estate, 1458. Additional inventory, when. 

i450. Inventory. 1459. Personal estate, how applied. 

1451. Appraisement of estates. 1460. Penalty for embezzlement. 

1452, Oath and duties of appraisers. 1461. Citation to recover property unlaw- 

1453. Inventory to include moneys, ete. fully withheld. 

1454. Executor oradministrator not released 1462. Penalty for failure to submit to ex- 
by appointment. amination. 

1455. Bequest invalid against creditor, 1463. Citation to person intrusted with 
when. property. 

1456. Inventory to be signed and verified. 1464. Proceedings when estate does not ex- 

1457. Penalty for failure to return inven- ceed one thousand dollars, 
tory. 


CHAPTER X.—PROVISION FOR THE SUPPORT OF THE FAMILY. 
1465. Probate homestead and widow’s al- 1468. Distribution of property set apart. 
lowance, 1469. When no widow or children, estate to 
1466. Exempt property to be set apart. be administered. 
1467. Family allowance has preference. 


CHAPTER XI.—CLAIMS AGAINST THE ESTATE, 


1470. Notice to creditors, 1478. No claim to be allowed if barred by 
1471. Copy of notice to be filed. statute. 
1472, Claims barred in one year. 1479. No action on unpresented claim. 


1473. Claims to be verified. 

1474. Allowance and rejection of claims. 
1475. Claims to be filed. 

1476. Claim of judge referred to another. 
1477. Claim barred, when, 


1480. Vacancy in administration not ìn- 
eluded. 


1481. Claim to be presented though action 
pending at death of deccdent, 
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1536. 


1537. 


. Order to sell or mortgage, 


PROBATE LAW AND PROCEDURE, 


Costs disallowed on failure to recover 
full amount. 
Effect of judgment. 


. No execution after death—Proceed- 


ings. 


. Arbitration of claims, when. 
. Referees—Proceedings 


upon refer- 


ence, 


1487, 


1488. 


1489. 


1490. 


[TITLE X 


Executor or administrator’s claims 
presented to court. 

Failure to give notice to creditors, ef- 
fect of. 

Statements required of executors and 
administrators. 

Notice on change of executor or ad- 
ministrator. 


CHAPTER XIT.—SALES BY EXECUTORS AND ADMINISTRATORS. 


Sales or mortgages to be made under 
order of court, 


. Application for order of sale. 

. Sale of perishable property, ete. 

. Application to sell to pay expenses, 

. Order of sale, contents of. 

. Sales of personalty, how made, 

. Private sales of personalty. 

. Real property may be sold or mort- 


gaged, when. 


. Order to show cause why realty should 


not be sold or mortgaged. 


. Service of order to show cause. 
. Hearing of application. 


Service on guardian—Appointment of. 


. Examination of witnesses. 
. Court may order part or all of estate 


sold. 
when 
granted. 


. What order must contain. 
. Interested persons may apply for or- 


der, when. 


. Order delivered to executor or admin- 


istrator. 


. Notice of sale, what to contain. 
. Sale of real estate, where, when and 


how made. 


. Notice of adjournment, how given. 
. Sale on credit, security taken. 


Resale, when will be ordered. 


CHAPTER XIIL—POWERS 


1514. 
1515. 
1516. 
1517. 


1518. 
1519. 


1520. 
1521. 


1522, 


1523. 


1524, 


1525. 


1530. 


1531. 


1532. 
1533. 


Objections to confirmation, 

Confirmation of sale. 

Conveyance. 

Order of confirmation to show notice 
of sale. 

Sale to pay legacy. 

Debts and expenses paid according 
to terms of will. 

Sale without order of court. 

Debts and expenses when provisions 
of will insufficient. 

Estate given by will subject to debts 
and expenses. 

All devisees and legatees to con- 
tribute. 

Contract interest of deceased in land 
may be sold. 

Sale subject to unmatured debts— 
Confirmation—Bond. 


. Conditions of bond. 

. Assignment of contract, effect of. 

. Redemption of mortgaged property. 
. Sale of other property in lieu of that 


mortgaged. 

Where redemption not expedient— 
Procedure, 

Liability for neglect, etc., in sales or 
mortgages. 

Liability for fraudulent sale of realty. 


Sale under will—Void unless con- 
firmed. 


AND DUTIES OF EXECUTORS AND 


ADMINISTRATORS. 


. Executor or administrator to take and 


manage estate, 


. Actions by and against administra- 


tors. 

Action by administrator for waste, 
trespass, etc. 

Action against administrator 
waste, trespass, etc. 


for 


1538. 


1539. 
1540. 


1541. 
1542. 


Action by administrator on predeces- 
sor's bond. 

Debts may be compromised, 

Action to recover property fraudu- 
lently conveyed by decedent. 

Such action brought, when. 

Real estate so regained, how disposed 
of. 


CHAPTER XIV.—ACCOUNTS OF EXECUTORS AND ADMINISTRATORS AND 
PAYMENT OF DEBTS. 


1543. 


Administrator’s promise to pay debts 
valid, when, 


pa 


( 


15:14. 


Administrator chargeable with whole 
estate, 


TITLE X] 


1545. 
1546. 


1547, 
1548. 


1549. 
1550. 
1551. 
1552. 


1553. 
1554. 
1555. 


1556. 


Administrator not to profit or suffer 
loss. 

Administrator not accountable for 
worthless debts. 

Compensation and expenses allowed. 

Shall not purchase claim against es- 
tate. 

Commissions allowed. 

Exhibit to be rendered. 

Court may require exhibit. 

Interested persons may require ex- 
hibit. 

Citation to compel exhibit. 

Objections to exhibit. 

Attachment, etc., for failure to ren- 
der exhibit. 

Annual account—Proceedings on de- 
fault of. 


. Citation to account after revocation 


of authority. 


. Revocation of letters for failure to 


account. 


. Vouchers to be filed, ete. 

. Voucher unnecessary, when. 

. Erection of monument, when. 

. Final hearing and settlement—No- 


tice of. 


1563. 
1564. 
1565. 
1566. 


1567. 
1568. 
1569. 
1570. 


1571. 


1572. 


1573. 


1574. 


1575. 


1576. 


1577. 
1578. 
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Exceptions to final account—Contest. 
Guardian for minor—Compensation, 
Hearing may be adjourned. 


Settlement, when and when not con- 
clusive. 


Proof of notice of settlement. 
Order of payment of debts. 
Extent of mortgage preference. 


Estate insufficient, dividend to be 
paid. 

Funeral expenses and expenses of last 
sickness. 

Payment of debts on annual settle- 
ment. 

Provisions for disputed or contingent 
claims. 

Administrator personally liable to 
creditors, when. 

Claims not included in order for pay- 
ment, how disposed of. 

Order of payment of legacies—Exten- 
sion of time. 


When final account is to be rendered. 


Neglect to render final account—Pro- 
ceedings. 


CHAPTER XV.—PARTITION AND DISTRIBUTION OF ESTATES. 


. Application for payment of legacies 


— Bond. 


. Notice of application, 
. Who may resist application. 
2. Decree for payment of legacies— 


Conditions of. 


. Deerce, what may contain. 
. Partition may be made when neces- 


sary. 


. Applicant to pay costs. 
. Order for payment of bond, and suit 


thereon. 


. Distribution of estate upon final set- 


tlement. 


. Decree of distribution, what to con- 


tain. 


. Decree made only after notice. 
. Estate in common may be partitioned. 
. Estate in different counties, how par- 


titioned. 


. Partition and distribution after no- 


tice. 


. Partition though some heirs hava 


parted with their interest. 
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1594. 


1595. 


1596. 
1597. 


1598. 


1599. 


1600. 


1601. 
1602. 
1603. 


1604. 
1605. 
1606. 
1607. 
1608. 
1609. 


Shares to be set out by metes and 
bounds, 

Assignment of whole estate to one— 
Compensation to others. 

Equality for inequality of shares. 

Estate may be sold and proceeds dis- 
tributed, when. 

Duties of commissioners where estate 
held in common, 

Notice to guardians, ete., before par- 
tition. 

To make report and partition to be 
recorded. 

When commissioners unnecessary. 

Advancements to heirs. 

Court may appoint agent to take pos- 
session of absentee's estate. 

Agent to give bond, compensation of. 

Unclaimed estates, how disposed of. 

Agent’s liability on bond. 

Auditor to draw warrant. 

Final settlement, decree and discharge. 

Discovery of further property after 
final settlement—Proceedings, 
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CHAPTER XVI.—SPECIFIC PERFORMANCE OF DECEDENT’S CONTRACTS. 


1610 


1611. 


1612, 
1613. 
1614, 
1615. 


1654. 


1655. 
1656. 


1657, 
1658. 
1659. 
1660. 
1661. 
1662. 


1663. 


. Guardians 


Decedent's contract to convey may bu 
enforced. 

Petition for executor to make convey- 
ance and notice of hearing. 

Proceedings at hearing, contest. 

Decree for conveyance. 

Conveyance, by whom executed. 

Proceedings where there is no exec- 
utor or administrator. 


1616. 
1617. 


1618. 


1619. 


1620. 


Form and effect of such conveyance 


Appeal from decree—Recorling, ef- 
fect of. 


Effect of recording copy of decree. 


Proceedings where party to whom 
conveyance is made dics. 


Depositions on hearing. 


CHAPTER XVIL—GUARDIANSHIP OF INFANTS AND THE INSANE. 


for minors appointed, 
when, 


. Petition for appointment, 
. Notice, how served, 
. Prosecuting attorney to appear for 


ward. 


. Service on nonresidents—Publication. 


. Who may nominate—Disqualifications, 
. Appointment must be approved by 


court, 


. Guardian not to be removed without 


cause. 


. Who entitled to guardianship. 
. Guardian to have custody of ward, 


when. 


. Guardianship terminates, when, 
. Bond of guardian. 
. Provisions applicable to bond of 


guardian, 


. Discharge of sureties. 
. Court may require accounting and 


further security. 


. Duties of guardian. 


Guardians for idiots, insane and 
other persons. 
Court to appoint guardian, when, 


Costs taxed against prosecuting wit- 
ness, when. 

Bond. 

Notice of appointment to be published. 

Custody of ward’s estate. 

Guardian to file inventory. 

Inventory to be witnessed and verified. 

Guardian to prosecute and defend ac- 
tions for ward. 

Guardian to collect dues, 
debts. 


and pay 


1637. 


1638. 
1639. 
1640. 


1641. 
1642, 


1643. 


1644. 
1645. 


1646. 
1647. 
1648. 


1649. 
1650. 
1651. 
1652. 
1653. 


1664. 
1665. 


1666. 
1667. 
1668. 


Guardian may prosecute and defend 
for ward. 

Compromise of suits by guardian. 

Presentation of claim to guardian. 

Judgments to be presented for al- 
lowance. 

Court may change investment. 

Removal of guardian and proceedings 
thereafter. 

Testamentary guardian, appointment 
and bond of. 

Court may appoint guardian ad litem. 

Estate may be sold under order of 
court, when, 

Requisites of petition. 


Manner and terms of sale, 

Provisions applicable to sales by 
guardians. 

Report of sale. 


Confirmation of sale. 

Powers of guardian in partition. 

Compensation and expenses. 

Nonresidents may remove 
property, when. 


ward’s 


CHAPTER XVIIL—GUARDIANSHIP OF IDIOTS AND INSANE PERSONS. 


Power of court over person and es- 
tate. 


Sale, mortgage, or lease of real es- 
tate. 


Order of sale and proceedings. 
Execution of instruments by guardian. 
Proceedings may be set aside, 


. Guardian to account, when. 
. Ward exempt from process. 
. Proceedings in case ward recovers his 


reason. 


72. Death of ward, effect of. 
73. Removal of guardian, when. 


CHAPTER XIX.—ESTATES OF NONRESIDENT PERSONS OF UNSOUND MIND. 


1674. Nonresident guardian—Letters, 


how 
obtained, 


mr 


af 


1675. 


Other 
when, 


persons may obtain letters, 


CHAP. 


1676. 
1677. 
1678. 
1679. 


1683. 


1684. 
1685. 
1686. 
1687. 


1693. 


1694. 


1696. 
1697. 
1698. 


I] JURISDICTION AND POWERS OF THE COURT. § 1278 
Hearing—Appointment. 1680. Proceedings on failure of spouse to 
Notice to creditors. join in conveyance, etc. 

Duties of guardian. 1681. Surplus moneys, how disposed of. 
Community realty, how disposed of 1682. Discharge of sureties, 


to pay debts, ete. 


CHAPTER XX.—PRIVATE SALES OF REAL PROPERTY OF ESTATES. 


Private sales of real property of es- 1688. Security on credit sales. 

tates generally. 1689. Return of sale—Hearing—Vacation 
Showing necessary—Extent of order. of, 
Order of sale—Procedure under. 1690. Objections to confirmation, 
Notice—Bids, etc. 1691. Confirmation—Conveyance. 
Sale, price necessary to obtain. 1692. Other provisions applicable, 


CHAPTER XXI.—VALIDITY OF SALES OF ESTATES. 
Sales not void on account of irregu- 1695. Chapter applies to past as well as 


larity. future sales, 
Conveyance valid if sale authorized 
by court, 
CHAPTER XXII.—THE ADOPTION OF CHILDREN. 
Petition for leave to adopt. 1699. Effect of adoption—Descent of prop- 
Separate examination of wife, erty. 
Order confirming adoption, 


CHAPTER XXIII—PROTECTION OF ORPHAN, HOMELESS, OR NEGLECTED 


1700. 
1701. 


1702. 
1703. 


1708. 


1709. 
1710. 
1711. 
1712. 


CHILDREN. 
Adoption by incorporated societies. 1704. Minor convicted of offense—Rights 
Issue of warrant for taking child into of parent. 
custody—Proceedings. 1705. Society not to act as guardian. 


County charges—Surrender to society. 1706. Hearing on habeas corpus—Evidence. 
Investigation of neglect—Duty of 1707. County charges—County to pay ex- 
police. penses, 


CHAPTER XXIV.—HABITUAL DRUNKARDS, 


Who may be adjudged an habitual 1713. Liability for furnishing liquor to 
drunkard. habitual drunkard. 

Complaint, who may make, 1714. List of habitual drunkards to be 

Summons—Hearing. posted. 


Fees of officers—Costs. 
Penalty for selling liquor to habitual 
drunkard, 


1715. Order, how vacated. 


CHAPTER I. 
JURISDICTION AND POWERS OF THE COURT, 


§ 1278. (6075.) Powers of Court. 
The superior courts, in the exercise of their jurisdiction of matters of 
probate, shall have power,— 


1. 


To take proof of wills, and to grant letters testamentary and of ad- 


ministration, and to bind apprentices as by law provided; 


2. 


To settle the estates of deceased persons, and the accounts of executors, 


administrators, and guardians; 
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3. To allow or reject claims against the estates of deceased persons as 
hereinafter provided; 

4. To hear and determine all controversies between masters and their ap- 
prentices; 

5. To award process, and cause to come before them all persons whom they 
may deem it necessary to examine, whether parties or witnesses, or who, as 
executors, administrators, or guardians, or otherwise, shall be intrusted with 
or in any way accountable for any property belonging to a minor, orphan, or 


person of unsound mind, or estate of any deceased person; 
6. To order and cause to be issued all writs which may be necessary to the 


exercise of their jurisdiction. 


[Cf. L. '54, p. 309, 8 3; L. *73, p. 253, $ 3; Cd. 


'81, $ 1299; L. ’91, p. 380, $ 1; 2 H. C., $ 845.] 


See Const., Art. IV, $ 6. 


Cited in 17 Wash. 489; 28 Wash. 70. 

Courts of probate jurisdiction: See 1 
Remington’s Digest, pp. 729, 730, $$ 47- 
51; State ex rel. Cox v. Superior Court, 
21 Wash. 575; In re Macdonald’s Estate, 
29 Wash. 422; Reformed Presbyterian 
Church v. MeMillan, 31 Wash. 643; Ball 
v. Clothier, 34 Wash. 299; In re Alfstad's 
Estate, 27 Wash. 175; In re Belt’s Estate, 
29 Wash. 535; Winston v. Crowe, 28 
Wash. 65. See, also, 1 Remington’s Di- 
gest, p. 1198, $ 4; Dooley v. Russell, 10 
Wash. 195; Furth v. United States Mtg. 
& T. Co., 13 Wash. 73; State ex rel. War- 
ren v. Ayer, 17 Wash. 127. 

Where the court acquires jurisdiction 
of a decedent's estate through a petition 
to appoint an administrator, which it de- 
nied, the court has power to proceed reg- 
ularly to final distribution, although the 
widow may protest againss any adminis- 
tration: In re Wilbur’s Estate, 8 Wash. 
35, 40 Am. St. Rep. 886. 

The probate court has no jurisdiction to 
try title to real estate as between the rep- 
resentatives of an estate and the hus- 
band of the decedent, where the latter 
claims an interest adverse thereto: Stew- 
art v. Lohr, 1 Wash. 341, 22 Am. St. Rep. 
150; and where the probate court had 
no jurisdiction of the subject matter the 
appellate court could gain none: Id. 

Under this section probate courts were 
invested with jurisdiction over the estates 
of deceased persons, and when such pow- 
ers have been invoked by petition setting 
forth the jurisdictional facts, among oth- 
ers, absence of a party for more than 


§ 1279. 


(6076.) Records to be Kept. 


seven years and that there is no evidence 
that he is still living, the court is war- 
ranted in finding that he is dead, and in 
ordering administration on his estate: 
Scott v. McNeal, 5 Wash. 309. 

In such a case, the supposed deceased 
person, after his return to this state, can- 
not, as against an innocent purchaser or 
his grantees, maintain an action of eject- 
ment to recover property sold under the 
decree of the probate court: Id.; over- 
ruled in 154 U. 8. 34. 

The power given probate courts by the 
legislature of Washington territory to 
make distribution of testator’s estate to 
his minor children, when they were not 
provided for in his will, was not in con- 
travention of the organic act (10 Stats. 
at L. 172) creating such courts: Webster 
v. Seattle Trust Co., 7 Wash. 642. 

Under § 1444, infra, where the testator 
directs the management and settlement of 
his estate without the intervention of the 
probate court, the acts of the trustees 
cannot be called in question by any court, 
so long as they faithfully comply with 
the provisions of the will: Newport v. 
Newport, 5 Wash. 114. 

A finding that a decedent was a resi- 
dent of this state, with property therein, 
authorizes the court to administer there- 
on, and if the fact of residence is erro- 
neously determined, the remedy is by ap- 
peal: State v. Superior Court, 11 Wash. 
111. 

Decree of territorial probate court, when 
cannot be collaterally attacked: Magee v. 
Big Bend Land Co., 51 Wash. 406, 


There shall be kept in the office of the clerk of the superior court the 
following books of record of probate matters :— 

1. A journal, in which shall be entered all orders, decrees and judgments 

made by the court, or the judge thereof, and the minutes of the court, in 


probate proceedings; 


2. A record of wills, in which shall be recorded all wills admitted to pro- 


bate; 


7 
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3. A record of letters testamentary and of administration, in which all 
letters testamentary and of administration shall be recorded; 

4. A record of bonds, in which all bonds and obligations required by law 
to be approved by the court or judge in matters of probate shall be recorded; 

5. A record of petitions, in which all petitions for orders of sale of real 
estate shall be recorded; 

6. A record of elama in which at least one page shall be given to each 
estate, or case, wherein shall be entered, under the title of each estate, or case, 
in separate columns properly ruled,—1. The names of claimants against the 
estate; 2. The date of filing proof of claim; 3. The amount claimed; 4. The 
amount allowed; 5. The date of allowance; 6. The nature of the claim; 
7. The amount paid; 8. The number of the voucher for each payment; 9. 
The date of filing the voucher; 

7. A memorandum of the files, in which at least one page shall be given to 
each estate or case, wherein shall be noted each paper filed in the case, except 
proof of claims and vouchers noted in record of claims, and the date of filing 
each paper; 

8. A record of marriages, in which certificates of all marriages solemnized 
in the county shall be recorded. [Cf. L. 754, p. 310, § 5; L. ’60, p. 235, $ 5; 
Cd. 781, $ 1300; L. ’91, p. 380, $ 2; 2 H. C., $ 846; Abb. R. P. S., pp. 360-373. ] 

Cited in 17 Wash. 489. 


§ 1280. (6077.) Powers of Judge at Chambers. 

The judges of the superior courts may, at chambers, appoint appraisers, 
receive inventories and accounts, suspend the powers of executors, adminis- 
trators, or guardians in the cases allowed by law, grant letters of administra- 
tion or guardianship, approve claims and bonds, and direct the issuance of 
all writs and process necessary in the exercise of their powers. [Cf. L. ’65, 
p. 24, § 1; L. "73, p. 472, § 2; L. ’75, p. 36, $ 2; Cd. ’81, $ 2138; L. *91, p. 94, 

$ 15; 2 H. C., $ 847.] 
See infra, § 1414, hearing in court or at chambers. 


For power of judge at chambers, see 2 v, Schwabacher, 2 W. T. 130; Kalb v. 
Remington's Digest, p. 1570, $ 15; Murne German 8. € L. Soc, 25 Wash. 349. 


CHAPTER II. 
NOTICES AND CITATIONS. 


§ 1281. (6081.) Personal Notice—Citation. 

Whenever personal notice is required to be given to any party to a pro- 
ceeding in matters of probate, and no other mode of giving notice is pre- 
seribed, it shall be given by citation issued from the court, signed by the clerk 
and under the seal of the court, directed to the sheriff of the proper county, 
requiring him to cite such person to appear before the court or judge, as the 
case may be, at a time and place to be named in such citation. In the body 
of the citation shall be briefly stated the nature or character of the proceed- 
ings. [L. ’d4, p. 305, $ 226; Cd. ’81, $ 1311; L. ’91, p. 381, § 3; 2 H. C., $ 848.] 


§ 1282. (6082.) Service and Return. 
The officer to whom the citation is directed shall serve it by delivering a 
copy to the person or persons named therein, and shall return the original to 
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the court according to its direction, indorsing thereon the time and manner 
of service. [Cf. L. '54, p. 305, $ 227; L. ’73, p. 255; $ 17; Cd. ’81, $ 1312; 2 
H. C., § 849.] 


§ 1233. (6083.) Time of Service. 

In all cases in which citations are issued from the superior court in pro- 
bate proceedings, they shall be served at least ten days before the term 
[time] at which they are made returnable, except when issued from the court 
in cases where the law requires the judge to issue them upon his own mo- 
tion, and he does so issue them; and in such cases they shall be served in suffi- 
cient time to allow the person served to be in attendance on the court. [Cf. 
L. ’63, p. 206, $ 46; L. 73, p. 256, $ 18; Cd. ’81, $ 1313; L. ’91, p. 381, $ 4; 
2 H. C., $ 850. ] 

Cited in 40 Wash. 214, 215, 


CHAPTER II. 
VENUE. 


§ 1284. (6087.) Letters, etc., Granted in What County. 
Wills shall be proved and letters testamentary or of administration shall 
be granted,— 

1. Inthe county of which deceased was a resident or had his place of abode 
at the time of his death; 

2. In the county in which he may have died, leaving estate therein, and 
not being a resident of the state; 

3. In the county in which any part of his estate may be, he having died 
out of the state, and not having been a resident thereof at the time of his 
death. [L. ’60, p. 173, $ 43; Cd. ’81, $ 1340; 2 H. C., $ 851.] 

Cited in 26 Wasb. 254; 30 Wash. 241; A decree of one probate court escheating 
53 Wash, 173; 39 Wash. 509; 43 Wash. property to the territory, because the owner 
a died intestate, leaving no heirs, is void, 


Domicile of decedent, or situs of as- 
sets, as affecting the jurisdiction: See Where the probate court of another county 


1 Remington's Digest, p. 1198, $$ 5, 6; had already granted letters of administra- 
2 Remington’s Digest, pp. 2874, 2876, $$ tion of the estate, the decedent having been 


O: . I, 7 ST . g . . 
ae Cla ene Nerds o a nonresident, having died out of the terri- 
» MOS 4 € s = dasil, zu), < 


v. Stubblefield, 43 Wash, 334; Higgins v. tory, and leaving property in both counties: 
Nethery, 30 Wash. 239. Territory v. Klce, 1 Wash. 183. 


§ 1285. (6088.) Jurisdiction When Estate in Two Counties, 

When the estate of the deceased is in more than one county, he having. 
died out of the state, and not having been a resident thereof at the time 
of his death, the superior court of that county in which the application is first 
made for letters testamentary or of administration shall have exclusive juris- 
diction of the settlement of the estate. [L. *60, p. 173, $ 44; Cd. *81, $ 1341: 
2 11. C., $ 802.) 

Cited in 1 Wash. 188. state should be administered according to 


Upon the probate of a will of a non- the laws of his domicile: Rader v, Stub- 
resident, bis personal property in this bleticld, 43 Wash, 334, 


Tit 
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§ 1286. (6089.) Venue in Subsequent Proceedings. 

All orders, settlements, trials and other proceedings in probate shall be 
had or made in the county in which letters testamentary or of administration 
were granted. [Cf. L. ’63, p. 206, $ 47; Cd. ’81, $ 1314; L. ’91, p. 381, § 5; 
2 H. C., $ 853. ] 

Cited in 5 Wash. 381, 
CHAPTER IV. 


THE CUSTODY AND PROOF OF WILLS, ` 


$ 1287. (6090.) Deposit of Will. 

Any last will and testament in writing, being inclosed in a sealed en- 
velope or wrapper, and having indorsed thereon the name of the testator or 
testatrix, and his or her place of residence, and the day when and the person 
by whom it is delivered, may be deposited by the person making the same, or 
by any person for him, in the office of the clerk of the superior court, in the 
county where the maker resides, and such clerk of court shall receive and 
safely keep the same in a place to be provided therefor and to be marked and 
designated as the “Files of Wills,’’ and shall give a certificate of deposit 
thereof to the person so depositing the same, and said will shall be surren- 
dered and redelivered to the maker, or to such person as may be designated 
by the written order of the maker upon a surrender of such certificate. [L. 
"93, p. 49, $ 1.] 


See infra, chapter V, wills. 
See infra, chapters VI and VII, descent and distribution of property. 


$ 1288. (6091.) Custody, Delivery and Publication. 

Such will when so deposited shall, during the lifetime of the testator 
or testatrix, be delivered only to himself or herself, or to some person by the 
maker authorized by order in writing, duly signed, executed and acknowl- 
edged before a notary public or other qualified officer in the same manner as 
is required by the laws of this state in the execution of instruments for the 
conveyance of real property, and upon the surrender of such certificate; and 
after the death of the maker said will shall be opened in public before wit- 
nesses by the judge of said court and may be retained therein for probate if 
necessary. [L. *93, p. 49, $ 2.] 


§ 1289. (6092.) Custodian to Produce, When—Penalty. 

Any person having the custody or control of any will, shall, within thirty 
days after he shall have received knowledge of the death of the testator or 
testatrix, deliver said will into the superior court which has jurisdiction, or 
to the person named in said will as executor; and any person who shall will- 
fully fail or neglect to deliver any such will in accordance with the provisions 
of this section, shall be deemed guilty of a misdemeanor and upon conviction 
thereof shall be punished by a fine not exceeding one thousand dollars or by 
imprisonment in the county jail for a period not exceeding six months or by 
both such fine and imprisonment. ([Cf. L. ’60, p. 174, $ 45; Cd. ’81, $ 1342; 
2 H. C., $ 854; L. ’93, p. 49, $ 3.] 


§ 1290. (6093.) Executor to Produce Will, When. 
Any person named as exccutor in any will shall, within thirty days after 
he has knowledge that he is executor, present the will, if in his possession, 
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to the superior court which has jurisdiction. [L. ’60, p. 174, $ 46; Cd. ’81, 
$ 1343; 2 H. C., $ 855.] 


$ 1291. (6094.) Acceptance or Renunciation. 

An executor named in the will may decline to act by filing a written re- 
nunciation at the time of filing said will; but if he intends to accept, he shall 
present with the will a petition praying that the will be admitted to probate, 
and that letters testamentary be issued to him. [L. *60, p. 174, $ 47; Cd. ’81, 
$ 1314; 2 H. C., $ 896.] 


$ 1292. (6095.) Damages for Failure to Comply. 

Any person violating either of the last three preceding sections, without 
reasonable excuse, shall be liable to every person interested in the will for 
damages caused by such neglect. [Cf. L. *60, p. 174, $ 48; Cd. 81, $ 1345; 
L. ’91, p. 382, $ 6; 2 H. C., $ 857.] 


$ 1293. (6096.) Petition by Executor for Production and Probate of. 

Any person named as an executor in a will, not having the same in his 
possession, may petition the court of proper jurisdiction for an order to have 
the same produced, that it may be admitted to probate, and that letters testa- 
mentary may be issued to him. [L. *60, p. 174, $ 49; Cd. ’81, $ 1346; 2 H. C., 
$ 858. ] 


§ 1294. (6097.) Petition by Other Interested Persons. 

Any person having an interest in the will may in like manner present a 
petition praying that it may be required to be produced and admitted to 
probate. [L. ’60, p. 174, $ 50; Cd. ’81, $ 1847; 2 H. C., $ 859.] 


§ 1295. (6098.) Court may Compel Production. 

The said court may compel by citation and attachment any person in 
whose possession any will may be to produce it in court at such time as the 
court may order. [L. ’60, p. 175, $ 51; Cd. ’81, $ 1318; 2 H. C., $ 860.] 


§ 1296. (6099.) Application, to Whom Made—Power to Enforce. 
Applications for the probate of a will, or for letters testamentary, mav 
be made to the judge of the superior court, and he may also at any time issue 


all necessary orders and process to enforce the production of any will. [L. 
60, p. 175, $ 52; Cd. ’81, $ 1319; 2 II. C., $ 861.] 


§ 1297. (6100.) Certificate of Probate or Rejection. 

When any will is exhibited to be proven, the court may immediatelv re- 
ceive the proof and grant a certificate of probate, or if such will be rejected, 
issue a certificate of rejection. [L. *54, p. 315, $ 17; Cd. ’81, $ 1350; 2 H. C., 
$ 862. ] 


Evidence as to testamentary capacity: When a will is offered for probate, there 
See 2 Remington's Digest, p. 2871, §§ 3- must be proof that the deceased was of 
7; Higgins v. Nethery, 30 Wash. 230; sound mind when the will was made: In 
Rathjens v. Merrill, 38 Wash. 442; In re re Baldwin's Estate, 13 Wash. 666; Hig- 
Gorkow's Estate, 20 Wash. 563; Richard- gins v. Nethery, 30 Wash. 230. 


son v. Moore, 30 Wash. 406; Hunt v. Phil- Title to lands in this state devised by 
lips, 34 Wash, 362; Hartley v. Lord, 38 will vests in the devisee fully, after pro- 
Wash, 221, bate of the will, the title relating back 
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to the death of the testator: Christoffer- 
son v. Pfennig, 16 Wash. 491. 


A record of a will is competent to show 
` the nature of plaintiff’s possession, even 
though the will is void as to children not 
named therein: Cullen v. Bowen, 36 Wash. 
665, 


THE CUSTODY AND PROOF OF WILLS. 


$$ 1298-1303 


Questions as to the construction of a 
will and as to the vesting of the property 
mentioned in it are not cognizable in a 
proceeding to have the will established 
in probate, the only question for consid- 
eration in such a proceeding being the 
validity of the will: Montrose v. Byrne, 
24 Wash. 288, 


§ 1298. (6101.) Testimony of Absent Witnesses. 

If any witness be prevented by sickness from attending at the time when 
any will may be produced for probate, or reside out of the state or more than 
thirty miles from the place where the will is to be proven, such court may 
issue a commission, annexed to such will, and directed to any judge, justice 
of the peace, or mayor, or other person, empowering him to take and certify 
the attestation of such witness. [L. 754, p. 315, $ 18; Cd. ’81, $ 1351; 2 IL C., 
§ 863.] 


§ 1299. (6102.) Effect of Such Testimony. 

If such witness appear before such officer and make oath or affirmation 
that the testator signed the writing annexed to such commission as his last 
will, or that some other person signed it by his direction and in his presence, 
that he was of sound mind, that the witness subscribed his name thereto in 
presence of the testator, the testimony so taken shall have the same force 
as if taken before the court. [L. ’54, p. 315, $ 19; Cd. ’81, $ 1852; 2 H. C., 
§ 864.] 


§ 1300. (6103.) Proof Where One Witness is Dead, etc. 

When one of the witnesses to such will shall be examincd, and the other 
witnesses are dead, insane, or their residence unknown, then such proof shall 
be taken of the handwriting of the testator, and of the witness dead, insane, 
or residence unknown, and of such other circumstances as would be sufficient 
to prove such will. [L. ’54, p. 315, $ 20; Cd. ’81, $ 1353; 2 H. C., $ 865.] 

Cited in 10 Wash. 558. 


§ 1301. (6104.) Proof Where All Witnesses are Dead. 

If it shall appear, to the satisfaction of the court, that all the subseribing 
witnesses are dead, insane, or their residence unknown, the court shall take 
and receive such proof of the handwriting of the testator and subscribing wit- 
nesses to the will, and of such other facts and circumstances as would be suffi- 
cient to prove such will. [L. ’54, p. 315, $ 21; Cd. ’81, $ 1354; 2 H. C., $ 866.] 


§ 1302. (6105.) Testimony, How Taken and Authenticated. 

All the testimony adduced in support of the will shall be reduced to writ- 
ing, signed by the witnesses, and certified by the judge of the court. [L. ’54, 
p. 315, $ 22; Cd. ’81, $ 1355; 2 H. C., $ 867.] 


$ 1303. (6106.) Recording Wills. 

All wills shall be recorded in a book kept for that purpose. within thirty 
days after probate, and the originals shall be carefully filed. [L. *54, p. 316, 
$ 26; Cd. ’81, $ 1856; 2 H. C., $ 868.] 

Sce supra, $ 1276, restoration of lost probate recorda, 
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8 1304. (6107.) Admissible in Evidence, When. 

Every will proved according to the provisions of this chapter, recorded 
and certified by the judge of the superior eourt, and attested by the seal of 
said court, may be read as evidence without any further proof, [L. ’54, p. 
316, $ 27; Cd. ’81, $ 1357; 2 H. C., $ 869.] 


See supra, § 1260, certified copies of records as evidence, 


§ 1305. (6108.) Copies Admissible, When. 

The record of any will made, proved, and recorded as aforesaid, and the 
exemplification of such record by the clerk in whose custody the same may 
be, shall be received as evidence, and shall be as effectual in all cases as the 
original would be if produced and proven. [Cf. L. '54 p. 316, $ 28; Cd. 81, 
$ 1358; L. ’91, p. 382, § 7; 2 H. C., $ 870.] 

Cited in 25 Wash. 296. 


§ 1306. (6109.) Recorded in Other Counties, When. ' 

In all cases where lands devised by last will are situated in different 
counties, a copy of such will shall be recorded in the county auditor’s office 
in each county within six months after probate. [L. *54, p. 316, $ 29; Cd. ’81, 
$ 1359; 2 H. C., § 871.] 


$ 1307. (6110.) Contest of Will. 

If any person interested in any will shall appear within one year after 
the probate or rejection thereof, and, by petition to the superior court having 
jurisdiction, contests the validity of said will, or pray to have the will proven 
which has been rejected, he shall file a petition containing his objections and 
exceptions to said will, or to the rejection thereof. Issue shall be made up, 
tried and determined in said court respecting the competency of the deceased 
to make last will and testament, or respecting the execution by the deceased 
of such last will and testament under restraint or undue influence or fraudu- 
lent representation, or for any other cause affecting the validity of such will. 
[Cf. L. *54, p. 316, $ 30; L. *60, p. 176, $ 63; L. ’73, p. 264, $ 64; Cd. ’81, 
$ 1360; L. 791, p. 882, § 8; 2 II. C., § 872.] 

See infra, § 1319 et seq., and notes, provisions relating to wills, 


Cited in 10 Wash. 540; 25 Wash. 297; trial, does not show such interest in the 


40 Wash. 212; 43 Wash. 347. 

In an action to contest a will by per- 
sons claiming to be children of the tes- 
tator, to whose complaint a motion is in- 
terposed requiring it to be made more 
specific in stating whether they are nat- 
ural or adopted children, and, if adopted, 
how, when, and where it was done, an 
allegation setting up that the contestants 
believed that they had been legally 
adopted at some time and place not re- 
membered or discovered, but evidence of 
Which they expected to produce at the 


§ 1308. 


will as entitles them to contest under the 
provisions of this section: In re Renton’s 
Estate, 10 Wash. 533. 

Actions to contest wills: See 2 Rem- 
ington's Digest, pp. 2874-2877, 83 14-37; 
Montrose v. Byrne, 24 Wash, 288; Rader 
v. Stubblefield, 43 Wash. 334; In re Sul- 
livan’s Estate, 40 Wash. 202; Morrison 
v. Morrison, 25 Wash. 466; In re Clayson’s 
Fstate, 26 Wash. 253; Richardson v. 
Moore, 30 Wash. 406; Hunt v. Phillips, 
34 Wash, 362, 


(6111.) Interested Parties to be Cited. 


Upon the filing of the petition referred to in the next preceding section, 


a citation shall be issued to the executors who have taken upon them the exe- 
cution of the will, or to the administrators with the will annexed, and to all 
Jezatees named in the will residing in the state, or to their guardians if any 
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of them are minors, or their personal representatives if any of them are dead, 
requiring them to appear before the court on a day therein specified, to show 
cause why the petition should not be granted. [Cf. L. *60, p. 176, $ 64; Cd. 
'81, $ 1361; L. *91, p. 382, $ 9; 2 H. C., $ 873.] 


See supra, $ 1281, citation. 


$ 1309. (6112.) Adjudication Binding, When. 

If no person shall appear within the time aforesaid, the probate or rejec- 
tion of such will shall be binding, save to infants, married women, person3 
absent from the United States, or of unsound mind, a period of one year after 
their respective disabilities are removed. [Cf. L. ’54, p. 316, $ 32; L. ’60, p. 
176, $ 65; Cd. ’81, $ 1862; 2 H. C., $ 874.] 

See infra, $ 1378, disability of married women removed, 
Cited in 25 Wash. 296; 28 Wash. 680. 


§ 1310. (6113.) Evidence Admitted at Time of Probate, Sufficient When. 

In all trials respecting the validity of a will, if any subscribing witness 
be deceased, or cannot be found, the oath of such witness, examined at the 
time of probate. may be admitted as evidence. [L. ’54, p. 317, $ 33; L. ’60, p. 
177,8 66; Cd. ’81, $ 1363; 2 H. C., $ 875. ] 


§ 1311. (6114.) Probate Annulled, When. 

If, upon the trial of said issue, it shall be decided that the will is for any 
reason invalid, or that it is not sufficiently proved to have been the last will 
of the testator, the will and probate thereof shall be annulled and revoked. 
[L. *60, p. 177, $ 67; Cd. ’81, $ 1364; 2 H. C., $ 876.] 


$ 1312. (6115.) Effect of Revocation. 

Upon the revocation being made, the powers of the executor, or admin- 
istrator with the will annexed shall cease, but such executor or administrator 
shall not be hable for any act done in good faith previous to service of 
written notice of intention to contest said will. [L. ’60, p. 177, § 68; Cd. 
"91, $ 1865; 2 H. C., $ 877.] 


$ 1313. (6116.) Costs and Expenses, by Whom Paid. 

The fees and expenses shall be paid by the losing party. If the probate 
be revoked or the will annulled, the party who shall have resisted such revoca- 
tion shall pay the cost and expenses of proceedings out of the property of 
the deceased. [L. *60, p. 177, § 69; Cd. *81, $ 1366; 2 H. C., $ 878.] 


Costs, counsel fees and expenses: See The unsuccessful contestant of a will, 
2 Remington's Digest, p. 2877, $$ 36, 37; who claimed the estate under another will, 
State ex rel. Richardson v. Superior Court, is not entitled to an allowance out of 


28 Wash. 677; In re Gorkow’s Estate, 20 the estate for costs of the contest, either 
Wash. 563; Hunt v. Phillips, 34 Wash. in the lower or appellate court: In re 
362, Rathjen’s Estate, 45 Wash, 55. 


§ 1314. (6117.) Proof of Lost or Destroyed Will. 

Whenever any will be lost or destroved, by accident or design, the supe- 
rior court shall have power to take proof of the execution and validity of the 
will, and to establish the same, notice to [all] persons interested having first 
been given; such proof shall be reduced to writing, and signed by the wit- 
nesses, But no will shall be allowed to be proved as a lost or destroyed will, 
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§§ 1315-1318 


unless the same shall be proved to have been in existence at the time of the 
death of the testator, or be shown to have been fraudulently destroyed in the 
lifetime of the testator, nor unless its provisions shall be clearly and distinctly 
proved by at least two credible witnesses. [L. ’60, p. 177,8 70; L. ’73, p. 265, 


$ 71; Cd. ’81, $ 1367; 2H. C., $ 879.] 


Cited in 10 Wash. 557. 

Under this section the provisions of a 
lost will must be proved by at least two 
credible witnesses, and the declarations 
of the testator are inadmissible for that 
purpose: In re Harris’ Estate, 10 Wash. 
555. 

In proceeding to establish a lost will 
its execution is sufficiently proved in the 
absence of any contradictory testimony, 
when one of the attesting witnesses tes- 
tifies that he saw the testator and the 


other attesting witness, who had since 
died, sign an instrument which the for- 
mer declared to be his will: Id. 

An allegation in a petition to establish 
and prove a lost will stating that "said 
deceased, at the time of his death, left 
a will which your petitioner alleges to 
be the last will and testament ot said 
deceased,” is equivalent to alleging that 
the will was in existence at the time of 
the death of the testator, as required in 
this section, in such cases: Id. 


§ 1315. (6118.) Decree—Recording. 

When any such will shall be established, the provisions thereof shall be 
distinetly stated in the judgment establishing it, and a copy of such decree 
shall be certified by the clerk, under the seal of the court; and such copy, 
together with the testimony upon which the decree is founded, shall be re- 
corded as other wills are required to be recorded, and letters testamentary or 
of administration, with the will annexed, shall be issued thereon, in the same 
manner as upon wills produced and duly proved. [Cf. L. *60, p. 177, $ 71; 
Cd. ’81, $ 1368; L. ’91, p. 352, $ 10; 2 II. C., $ 880.] 


See supra, § 1276, restoration of lost probate records. 


§ 1316. (6119.) Restraining Order Pending Such Proceedings. 

If, before or during the pendency of an application to prove a lost or 
destroyed will, letters of administration be granted on the estate of the testa- 
tor, or letters testamentary of any previous will of the testator be granted, 
the court shall have authority to restrain the administrators or executors so 
appointed from any acts or proceedings which would be injurious to the lega- 
tees or devisees claiming under the lost or destroyed will. [L. ’60, p. 177, 
$ 72; Cd. ’81, $ 1369; 2 H. C., $ 881.] 


§ 1317. (6120.) Foreign Wills, How Proved. 

Wills probated in any other state or territory of the United States, or 
1n any foreign country or state, shall be admitted to probate in this state on 
the production of a copy of such will and of the original record of probate 
thereof, authenticated by the attestation of the clerk of the court in which 
such probation was made; or if there be no clerk. by the attestation of the 
judge thereof, and by the seal of office of such officers, if they have a seal. 
[L. *77, p. 284, $ 1; Cd. ’81, $ 1370; 2 H. C., $ 882.] 


Cited in 52 Wash. 151. 

Upon the death of a nonresident testa- 
tor, and the original probate of his will 
in a county in this state, wherein he 
left the bulk of his real and personal prop- 
erty, the administration of the estate in 


§ 1318. 


the court of such county should be con- 
sidered the principal one, and a subse- 
quent probate at the place of his domi- 
cile only ancillary thereto: Rader v. 
Stubblefield, 43 Wash. 334. 


(6121.) Foreign Wills, Proceedings After Probate. 


All provisions of law relating to the carrying into effect of domestic wills 
after probate shall, so far as applicable, apply to foreign wills admitted to 
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probate in this state, as contemplated in the preceding section. 
284, § 2; Cd. *81, $ 1371; 2 H. C., $ 883.] 


Cited in 52 Wash. 151, 

The provisions of this section make all 
provisions relating to probate of domestic 
wills applicable to a foreign will when 


WILLS. 


$$ 1319, 1320 


[L. 77, p. 


The personal property of a nonresident 
testator will be distributed according to 
the law of his domicile: Rader v. Stub- 


admitted to probate in this state: Dunn blefield, 43 Wash. 334, 
v. Peterson, 4 Wash, 170, 172, 
CHAPTER V. 
WILLS. 


$ 1319. (4594.) Who may Devise. 


Every person who shall have attained the age of majority, of sound 
mind, may by last will devise all his or her estate, real and personal. [L. 
'54, p. 313, $ 1; L. ’60, p. 169, $ 18; L. ’63, p. 207, $ 51; Cd. '81, $ 1318; 1 H. 


C., $ 1458.] 


See supra, $ 1287 et seq., and notes, probate of wills. 

See infra, $ 1341 et seq., descent and distribution. i 

Married woman can devise her property by will to the same extent and in the same 
manner that her husband can property belonging to him: See infra, § 5918. 


Cited in 7 Wash. 411; 47 Wash. 78-81. 

Testamentary capacity: See 2 Reming- 
ton's Digest, pp. 2871, 2872, $$ 1-7; Kro- 
mer v. Friday, 10 Wash. 621; Jackson v. 
Thompson, 38 Wash. 282; Higgins v. 
Nethery, 30 Wash. 239; Rathjens v. Mer- 
rill. 38 Wash. 442. 

The right to make a testamentary disposi- 
tion of property is governed by the laws 
in force at the date of the testator's death, 
and wills must conform thereto: Strand v. 
Stewart, 51 Wash. 685. 

Where there was ample testimony that 
the testator was sane at all times and 
rarely intoxicated, and that he was both 
sane and sober at the time of the execu- 
tion of the will, a finding of testamentary 
capacity will not be disturbed on appeal, 
although there was conflicting testimony 
to the effect that he was frequently intox- 
icated and insane at intervals: In re 
Rathjen’s Estate, 45 Wash. 55. 

A finding of want of testamentary ca- 
pacity is warranted by the evidence 
where it appears that the decedent was 
seventv-eight years of age, that his wife 
died nine davs before, causing him great 
mental anguish, that he languished phys- 
ically until his death nine days there- 


§ 1320. 


after, the will being made four days be- 
fore his death, at night, in the house of 
the sole devisee, who was not related 
to him, no mention being made of his 
children or grandchildren, and no dispo- 
sition made of a small amount of the 
property excepted from the general de- 
vise, and where there was evidence that 
at the time his mind was wandering, weak 
and feeble: In re Wetmore’s Estate, 44 
Wash, 567. 

There is sufficient evidence to support 
findings of testamentary capacity and want 
of undue influence in the making of a will, 
revoking a will made seventeen days be- 
fore in favor of the testator’s wife, where 
it appears that the husband and wife were 
estranged, that divoree suits had been in- 
stituted with charges and counter-charges, 
that she refused to respond to his re- 
peated appeals for a reconciliation, that 
the beneficiaries in the will were miles 
away for two months immediately preced- 
ing the execution of the will, and that 
just before committing suicide, the testa- 
tor left a note declaring that he was about 
to kill himself on account of his wife, and 
to will his property to his friends: In re 
Rathjen’s Estate, 45 Wash. 55. 


(4595.) Requisites, and Execution of. 


Every will shall be in writing, signed by the testator or testatrix, or by 
some other person under his or her direction in his presence, and shall be 
attested by two or more competent witnesses, subscribing their names to the 


will in the presence of the testator. 
H. C., $ 1459.] 


[L. '54, p. 313, $ 4; Cd. '81, $ 1319; 1 


See supra, notes to $ 1314, proof of lost or destroyed willa, 


See supra, note to $ 1319, what law governs, 


Cited in 10 Wash. 558; 30 Wash. 242, 
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§§ 1321-1325 
$ 1321. (4596.) Signing Testator’s Name, 

Every person who shall sign the testator’s or testatrix’s name to any will 
by his or her direction shall subscribe his own name as a witness to such will, 
and state that he subscribed the testator’s name at his request. [L. *54, p. 
313, §5; Cd. ’81, $ 1320; 1 H. C., $ 1460.] 


$ 1322. (4597.) Will in Writing, Revocation of. 

No will in writing, except in cases hereinafter mentioned, nor any part 
thereof, shall be revoked except by a subsequent will in writing, or by burn- 
ing, canceling, tearing, or obliterating the same, by the testator or testatrix, 
or in his or her presence, or by his or her consent or direction. [L. ’54, p. 
313, $ 6; Cd. ’81, $ 1321; 1 H. C., $ 1461.] 

Revocation of will: See note to $ 1329, infra. 
Cited in 47 Wash. 80. 


§ 1323. (4598.) Revocation of by Subsequent Marriage, When. 

If, after making any will, the testator shall marry and the wife shall be 
living at the time of the death of the testator, such will shall be deemed re- 
voked, unless provision shall have been made for her by marriage settlement, 
or unless she be provided for in the will, or in such way mentioned therein 
as to show an intention not to make such provision, and no other evidence to 
rebut the presumption of revocation shall be received. [L. ’54, p. 313, § 7; 
Cd. ’81, $ 1322; 1 H. C., $ 1462. ] 


Cited in 47 Wash. 78, 79, 80, 81, 82, 84; 
52 Wash. 541, 543, 547. 

The will of a feme sole is revoked 
by her marriage if her huspand survives 
her, under this section, so providing as 
to a man whose wife survives, and § 1340, 
providing that words importing the mas- 
culine gender may be extended to fe- 


ity as to property: rights, testamentary 
capacity, and right of inheritance: In 
re Petridge’s Will, 47 Wash. 77. 

Under this section marriage does not re- 
voke a former will making a bequest in 
favor of the person who became the wife 
of the testator, where there was nothing in 
the will to show a counter intent, revoca- 


males, when such construction is nee- tion of wills by implication not being 
essary, in view of our community property favored: In re Adler’s Estate, 52 Wash. 
laws placing man and wife upon an equal- 539, 


§ 1324. (4599.) Bond to Convey not Deemed Revocation. 

A bond, covenant, or agreement made for a valuable consideration by a 
testator to convey any property, devised or bequeathed in any last will pre- 
viously made, shall not be deemed a revocation of such previous devise or 
bequest, but such property shall pass by the devise or bequest, subject to the 
same remedies on such bond, covenant, or agreement, for specific performance 
or otherwise, against devisees or legatees, as might be had by law against 
the heirs of the testator or his next of kin, if the same had descended to him. 
[L. *54, p. 314, $ 9; Cd. ’81, $ 1323; 1 H. C., $ 1463.] 


§ 1325. (4600.) Charge or Encumbrance not Deemed Revocation. 

A charge or encumbrance upon any real or personal estate for the pur- 
pose of securing the payment of money, or the performance of any covenant 
or agreement, shall not be deemed a revocation of any will relating to the 
same estate, previously executed. The devises and legacies therein contained 


shall pass and take effect, subject to such charge or encumbrance, [L. ’54. 
p. 314, $ 10; Cd. *81, $ 1324; 1 H. C., $ 1464.] 
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§ 1326. (4601.) Void When Children not Provided for. 

If any person make his last will and die, leaving a child or children, or 
descendants of such child or children, in case of their death, not named or 
provided for in such will, although born after the making of such will, or the 
death of the testator, every such testator, so far as he shall regard such child 
or children, or their descendants, not provided for, shall be deemed to die 
intestate, and such child or children, or their descendants, shall be entitled to 
such proportion of the estate of the testator, real and personal, as if he had 
died intestate, and the same shall be assigned to them, and all the other heirs, 
devisees, and legatees shall refund their proportional part. [L. ’54, p. 314, 
$ 11; Cd. ’81, $ 1325; 1 H. C., $ 1465.] 


See infra, $ 1699, descent as to adopted children. 


Cited in 5 Wash. 226, 391; 7 Wash. 
410, 411; 20 Wash. 571; 34 Wash. 102, 
103, 326; 38 Wash. 390. 

Requisites and validity: See 2 Rem- 
ington’s Digest, pp. 2873, 2874, §§ 8-13; 
Van Brocklin v. Wood, 38 Wash. 384; Mor- 
rison v. Morrison, 25 Wash. 467; Webster v. 
Thorndyke, 11 Wash. 390; McKnight v. Me- 
Donald, 34 Wash. 98; In re Gorkow’s Es- 
tate, 20 Wash, 563; Cross v. Cross, 23 
Wash. 673. 


This section applies to the testator’s 
community as well as to his separate 
property: Hill v. Hill, 7 Wash. 409; and 
under the settled construction proof of 
the testator’s intention to make provision 
for his children, outside the language of 
the will itself, is inadmissible: Id. 


Under this section parol evidence is in- 
admissible, where a testator devised all 
his property to his wife and her heirs, 
to show that at the time the will was 
male he had in mind his children, and 
that in devising his property to his wife 
he thereby intended to, and did, provide 
for them: Bower v. Bower, 5 Wash. 225. 


A bequest of all of decedent’s property 
to her husband must be held void, under 
this section, there being a child living, 
when the only reference to him was in a 
proviso to the bequest to the husband 
providing that if he “should marry again 
after my demise all my property, both 
real and personal, is to belong to any one 
or more children that may be born to me 
before my demise”: Purdy v. Davis, 13 
Wash. 164; following Bower v. Bower, 5 
Wash. 225; In re Barker’s Estate, 5 Wash. 
390. 


A wil), by the terms of which the tes- 
tator gives and bequeaths all her prop- 
erty to her beloved husband, “to the ex- 
clusion of every one else who may be or 
might be entitled to the same,” is in- 
effectual as against the testator's chil- 
dren, under this section: In re Barker’s 
Estate, supra. 

Where a will is void as to children for 
the reason that it fails to comply with 
this section, the proper remedy is to move 

p 
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the court to proceed with the administra- 
tion of the testator’s estate, and, as a part 
of such administration, to decree and set 
over to the children the proportion to 
which they would be entitled if the tes- 
tator had died intestate: Id. 


Although a will may, under the provi- 
sions of this section, be inoperative as to 
the testator’s children, and they entitled 
to share in his estate as if he had died 
intestate, yet the will is valid for all 
other purposes, and a devise of all the 
testator’s estate to his wife during her 
lifetime, with remainder to his heirs, will 
Operate, where there are two children, to 
give the widow but a life estate in one- 
third of the testator’s separate property: 
Webster v. Seattle Trust Co., 7 Wash. 642. 


A will devising all the testator’s real 
estate to his wife, and which expressly de- 
clares that it is the last will and testa- 
ment of testator, cannot be construed 
as a codicil to a former will whereby all 
the realty was devised to the wife, and 
certain sums bequeathed to the children, 
but such former will was necessarily re- 
voked by the last; and the last will, not 
naming or providing for the children, is 
inoperative as to them: Mason v. McLean, 
6 Wash. 31. 


A decree vesting one-half of community 
property in the children of a testator re- 
mains unaffected by the setting aside of 
a decree rendered in the same cause upon 
procecdings in intervention declaring the 
rignts of the parties to be as decreed in 
the original action, except that the in- 
terests of all should be subject to the 
lien of a certain mortgage: Id. 


Where a testator dies leaving any child 
not named or provided for in his will, he 
is, under this section, deemed to have 
died intestate as to such child: Bower 
v. Bower, 5 Wash. 225; In re Barker's 
Estate, 5 Wash. 390; Mason v. McLean, 
6 Wash. 31; Hill v. Hill, 7 Wash. 409; 
Webster v. Seattle Trust Co., 7 Wash. 
642; Purdy v. Davis, 13 Wash. 164; In 
re Gorkow's Estate, 20 Wash. 563; Mor- 
rison v. Morrison, 25 Wash. 466, 
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§ 1327. (4602.) Advancements, Effect of. 

If such child or children, or their descendants, shall have an equal pro- 
portion of the testator’s estate bestowed on them in the testator’s lifetime, 
by way of advancement, they shall take nothing by virtue of the provisions 
of the preceding sections, [L. ’54, p. 314, $ 12; Cd. ’81, $ 1326; 1 H. C., 
§ 1466.] 

See infra, $ 1348 et seq., advancements by decedent dying intestate. 


§ 1328. (4603.) Of Devise, Where Devisee Dies Before Testator. 
When any estate shall be devised to any child, grandchild, or other rela- 
tive of the testator, and such devisee shall die before the testator, having 
lineal descendants, such descendants shall take the estate, real and personal, 
as such devisee would have done in case he had survived the testator. [L. 
’54, p. 314, § 13; Cd. *81, $ 1327; 1 H. C., $ 1467.] 

See supra, $ 1307, and notes, contest of will, 


Cited in 10 Wash. 538, 539, 
A wife is not a “relative” of her husband within the terms of this section: In re Renton's 
Estate, 10 Wash. 533. 


$ 1329. (4604.) Revocation of Second Will Revives First, When. 

If, after making any will, the testator shall duly make and execute a sec- 
ond will, the destruction, canceling, or revocation of such second will shall 
not revive the first will unless it appears by the terms of such revocation that 
it was his intention to revive and give effect to the first will, or unless he shall 
duly republish his first will. [L. ’54, p. 315, $ 14; Cd. ’81, $ 1328; 1 H. C., 
§ 1468. ] 


§ 1330. (4605.) Nuncupative Will Valid, When. 

No nuncupative will shall be good when the estate bequeathed exceeds 
the value of two hundred dollars, unless the same be proved by two witnesses 
who were present at the making thereof, and it be proven that the testator, 
at the time of pronouncing the same, did bid some person present to bear wit- 
ness that such was his will, or to that effect, and such nuncupative will was 
made at the time of the last sickness and at the dwelling house of the de- 
ceased, or where he had been residing for the space of ten days or more, ex- 
cept where such person was taken sick from home and died before his return. 
Nothing herein contained shall prevent any mariner at sea or soldier in the 
military service from disposing of his wages or other personal property by 


nuncupative will. 

Upon the probate of a nuncupative will, 
the court may, in the exercise of its sound 
discretion, permit the alleged will and rec- 
ords to be amended to conform to the facts 


[L. 54, p. 315, $$ 23, 24; Cd. ’81, $ 1329; 1 H. C., $ 1469.] 


A nuncupative will is made “during the 
last sickness” of the testator, without 
reference to the fact of extremis or that 
there was opportunity to reduce it to writ- 
ing, where the testator expected he was 


found: In re Miller’s Estate, 47 Wash. in his last sickness and about to die, and 
953. did thereafter die thereof: Id. 
§ 1331. (4606.) Proof of Nuncupative Will. 


No proof shall be received of any nuncupative will unless it be offered 
within six months after speaking the testamentary words, nor unless the 
words, or the substance thereof, be first committed to writing, and a citation 
issued to the widow or next of kin of the deceased, that they may contest the 
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[L. ’54, p. 316, $ 25; Cd. ’81, $ 1330; 1 H. C., 


CHAP. V] 


will if they think proper: 
§ 1470.] 
Cited in 40 Wash. 214. 
Proof required: See In re Sullivan’s Estate, 40 Wash. 202. 
§ 1332. (4607.) Devises to Witnesses Void, When. 

All beneficial devises, legacies, and gifts whatever, made or given in any 
will to a subscribing witness thereto, shall be void unless there are two other 
competent witnesses to the same; but a mere charge on the estate of the 
testator for the payment of debts shall not prevent his creditors from being 
competent witnesses to his will. If such witness, to whom any beneficial 
devise, legacy, or gift may have been made or given, would have been entitled 
to any share in the testator’s estate in case the will is not established, then so 
much of the estate as would have descended or would have been distributed to 
such witness shall be saved to him as will not exceed the value of the devise or 
bequest made to him in the will; and he may recover the same from the 
devisees or legatees named in the will in proportion to and out of the parts 
devised and bequeathed to him. [L. ’60, p. 171, §§ 34, 35; Cd. ’81, § 1331; 1 
H. C., $ 1471.] 


§ 1333. (4608.) Devise of Land, How Construed. 

Every devise of land in any will shall be construed to convey all the es- 
tate of the devisor therein which he could lawfully devise, unless it shall 
clearly appear by the will that he intended to convey a less estate. [L. ’60, p. 
172, $ 36; Cd. ’81, $ 1832; 1 H. C., $ 1472.] 


Cited in 24 Wash. 285. 

A sale of land by virtue of a partition 
proceeding brought by the purchaser of 
a wife’s community half interest is not 
subject to a deceased husband’s will pro- 
viding for the retention of the land un- 
til his children arrive at majority: Kro- 
mer v. Friday, 10 Wash. 621. 

Under the legislation of this state re- 
lating to the property rights of husband 
and wife, a wife cannot claim a home- 
stead in the separate property of her de- 
ceased husband, which he has by will de- 


§ 1334. 


vised to another: In re Eyre’s Estate, 7 
Wash. 291, 

Under this section a will passes an ab- 
solute fee simple title instead of a life 
estate, when the will devises the residue 
“to my cripple son, Charles. .... In case 
of his death it is my desire that my sole 
property shall be applied to the school 
fund of Wilbur,” since it must be con- 
strued that the testator had reference to 
the possibility of the devisee’s death be- 
fore his own: Reeves v. School District, 
24 Wash. 282, 


(4609.) Estate for Life, Remainder in Fee. 


If any person, by last will, devise any real estate to any person for the 
term of such person’s life, such devise vests in the devisee an estate for life, 
and without the remainder is specially devised to the heirs of said devisee, 


it shall revert to the heirs at law of the testator. 


§ 1333; 1 II. C., $ 1473.] 
Cited in 47 Wash, 234, 


§ 1335. 


[L. ’54, p. 318, $ 45; Cd. ’81, 


(1610.) After-acquired Lands Pass by Will. 


Any estate, rights, or interest in lands acquired by the testator after the 


making of his or her will shall pass thereby, and in like manner as if it passed 
at the time of making the will, if such shall manifestly appear by the will to 
have been the intention of the testator. [L. ’60, p. 172, $ 88; Cd. ’81, § 1331; 
1H.C., § 1474.] 
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$ 1336. (4611.) Contribution Among Legatees. 

When any testator in his last will shall give any chattel or real estate to 
any person, and the same shall be taken in execution for the payment of the 
testator’s debts, then all the other legatees, devisees, and heirs shall retund 
their proportional part of such loss to such person from whom the bequest 
shall be taken. [L. ’54, p. 318, $ 47; Cd. ’81, $ 1835; 1 H. C., $ 1475.] 


$ 1337. (4612.) Contribution, When Court may Enforce. 

When any devisees, legatees, or heirs shall be required to refund any part 
of the estate received by them. for the purpose of making up the share, devise, 
or legacy of any other devisce, legatee, or heir, the superior court, upon the 
petition of the person entitled to contribution or distribution of such estate, 


may order the same to be made, and enforce such order. 


Cd. '81, $ 1336; 1H. C., $ 1476.] 


A judgment creditor of a devisce un- 
der a will acquires no lien against the 
devisee’s interest in the realty of the es- 


§ 1338. 


[L. ’54, p. 318, $ 48; 


tate, when the devisee is indebted to the 
state in excess of the value of his share: 
Boyer v. Robinson, 26 Wash. 117. 


(4613.) Term ‘‘Will’’ Construed. 


The term ‘‘will,’’ as used in this chapter, shall be so construed as to in- 


elude all eodieils attached to any will. 


1 H.C., § 1477.] 
§ 1339. 


[L. 54, p. 319, $ 49; Cd. ’81, $ 1337; 


(4614.) Construction of Wills. 


All courts and others concerned in the execution of last wills shall have 
due regard to the direction[s] of the will, and the true intent and meaning 


of the testator, in all matters brought before them. 


'81, $ 1338; 1 H. C., $ 1478.] 
See notes to $ 1444, infra. 


Cited in 23 Wash. 675. 

Construction: See 2 Remington' Digest, 
pp. 2878-2880, $$ 38-54; In re Stewart's 
Estate, 26 Wash. 32; Hunt v. Phillips, 34 
Wash. 362; MeCullough v. Lauman, 38 
Wash. 227; Taylor v. Horst, 23 Wash. 446; 
Reformed Presbyterian Church v. McMillan, 
31 Wash. 643; Rathjens v. Merrill, 38 
Wash. 442; Hunt v. Hunt, 18 Wash. 14. 

The fact that technical and apt words 
of conveyance are not used in framing 
a will is immaterial if the intent of the 
testator to pass the title to real estate 
appears from the language used, when 
construed as a whole: Webster v. Thorn- 
dyke, 11 Wash. 390. 

In the partieular case, held that the 
will must be construed as passing title to 
the realty to the executor, and that he 
was given full power to sell the property 
and apply the proceeds as directed in the 
will: Id. 

If a testator provides by will that the 
trustees of his estate shall manage and 
settle the estate in the manner directed in 
his will without the interyention of a 
court having jurisdiction, the power of such 
trustees is derived from the will and their 
dutv prescribed by it, and, so long as they 
faithfully comply with its provisions, 
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[L. ’54, p. 319, $ 50; Cd. 


their acts cannot be called in question by 
any court: Newport v. Newport, 5 Wash. 
114. 

Upon the death of one of the devisees. 
under such will before having attained 
his majority, the administrator of his es- 
tate is entitled to demand and receive his. 
portion from the executor: Rogers v. 
Strobach, 15 Wash. 472. 

A will bequeathing to each of the tes- 
tator’s two children one-half of all the 
monevs that may be realized from the 
sale of all his real and personal property, 
to be paid to them on their attaining the 
age of twenty-one years, respectively, 18 
a devise to the children and not to the 
executor, though the will may further pro- 
vide that all the property is devised to an 
executor in trust, with power to sell same 
and invest the proceeds in securities, un- 
til the children attain their majority, 
when principal and interest is to be paid. 
over to them: I 

A will devising and bequeathing to cer- 
tain persons all the testator’s property, 
“in trust, nevertheless, to and for the fol- 
lowing uses and purposes,” etc., consti- 
tutes such persons trustees, though they 
mav be denominated in the will as exee- 
utors, especially when it appears from 
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the will construed as an entirety, that A will making the executrix a trustee 
such was the intent of the testator, inas- for the purpose of paying creditors ap- 
much as a nonresident is named as one of plies only to creditors who qualify by 
the executors and certain trust property proving their claims, after publication of 
of the testator is included in the devise: notice to creditors: Foley v. McDonnell, 
Smith v. Smith, 15 Wash. 239, 48 Wash. 272. 


§ 1340. (4615.) Words Importing Number and Gender, How Construed. 
Words in this chapter contained, or in this act, which import the singular 
number only, may also be applied to the plural of persons and things, and 
words importing the masculine gender only may be extended to females also, 
when such construction shall be necessary. [Cd. ’81, $ 1339; 1 H. C., $ 1479.] 
Cited in 47 Wash. 82, 84, 


CHAPTER VL 
DESCENT. 


§ 1341. (4620.) Descent of Real Property—Rule of. 

When any person shall die seised of any lands, tenements, or heredita- 
ments, or any right thereto, or entitled to any interest therein, in fee simple, 
or for the life of another, not having devised the same, they shall descend 
subject to the debts as follows :— 

1. If the decedent leaves a surviving husband or wife, and only one child, 
or the lawful issue of one child, in equal shares to the surviving husband or 
wife and child, or issue of such child; if the decedent leaves a surviving hus- 
band or wife, and more than one child living, or one child living and the law- 
ful issue of one or more deceased children, one-third to the surviving husband 
or wife, and the remainder in equal shares to his children and to the lawful 
issue of any deceased child by right of representation; if there be no child of 
the decedent living at his death, the remainder goes to all of his lineal de- 
scendants; and if all the descendants are in the same degree of kindred to the 
decedent, they share equally; otherwise they take according to the right of 
representation; i 

2. If the decedent leaves no issue, the estate goes in equal shares to the sur- 
viving husband or wife, and to the decedent’s father and mother, if both sur- 
vive. If there be no father nor mother, then one-half goes in equal shares to 
the brothers and sisters of the decedent, and to the children of any deceased 
brothers or sisters, by right of representation. If decedent leaves no issue, 
nor husband nor wife, the estate must go to his father and mother; 

3. If there be no issue, nor husband nor wife, nor father and mother, nor 
either, then in equal shares to the brothers and sisters of the decedent, and to 
the children of any deceased brother or sister, by right of representation; 

4. If the decedent leaves a surviving husband or wife and no issue, and no 
father nor mother, nor brother nor sister, the whole estate goes to the sur- 
viving husband or wife; l 

5. If the decedent leaves no issue, nor husband nor wife, and no father nor 
mother, nor brother nor sister, the estate must go to the next of kin, in equal 
degree, excepting that when there are two or more collateral kindred in equal 
degree, but claiming through different ancestors, those who claim through the 
nearest ancestor must be preferred to those claiming through an ancestor 
more remote, however; 
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6. If the decedent leaves several children, or one child and the issue of one 
or more other children, and any such surviving child dies under age, and not 
having been married, all the estate that comes to the deceased child by ın- 
heritance from such decedent descends in equal shares to the other children 
of the same parent, and to the issue of any such other children who are dead, 
by right of representation ; 

7. If, at the death of such child, who dies under age, not having been mar- 
ried, all the other children of his parents are also dead, and any of them have 
left issue, the estate that came to such child by inheritance from his parent 
descends to the issue of all other children of the same parent and if all the 
issue are in the game degree of kindred to the child, they share the estate 
equally; otherwise they take according to the right of representation; 

8. If the decedent leaves no husband, wife, or kindred, the estate escheats 
to the state, for the support of common schools in the county in which the 
decedent resided during lifetime, or where the estate may be situated. [L. 
"75, p. 53, $1; Cd. 781, § 3302; 1 H. C., $ 1480.] 

For former laws on the subject of this chapter see: L.’54, pp. 305-308; L. 57, p. 24; L. 


'59, p. 7; L. ’60, pp. 221-223; L. ’63, pp. 261-264, Abb. R. P. S., pp. 373-377. 


See supra, $ 1326, and notes, wills. 


See infra, $ 1343, this section applies only to separate property, as between husband and 


wife. 


See $ 1356 et seq., infra. administration of escheated estates. 

See infra, § 1364, distribution of personal estate. 

See infra, $ 1366, title to real property vests in heirs, when. 

See intra, $ 1465 et seq., probate homestead and widow's allowance, 

See infra, notes to $ 1576, order of payment of legacies. 

See infra, $ 1699, descent of property in cases of adopted children, 

See infra, notes to §§ 5917, 5918, community property. 

See infra, § 7138, proceeds of unclaimed and lost property escheat, 

See infra, § 7147, unclaimed moneys, escheat to permanent school fund. 


Cited in 1 Wash. 187; 3 Wash. 562; 10 
Wash. 539; 14 Wash. 12, 15, 247; 18 
Wash. 512; 25 Wash. 296; 47 Wash. 81; 
48 Wash. 608. 

It is the decedent’s separate property 
that is spoken of in this section: Morgan 
v. Bell. 3 Wash. 554, 502. 

The statutes of descent make the wife 
an heir of the husband, but no reason ex- 
ists for enlarging its provisions: In re 
Renton's Estate, 1U Wash. 933, 999, 

1% the owner of lands dies intestate, 
leaving no husband or wife, or kindred, 
the Jands escheat to the state under this 
section (subdivision 8), and the title vests 
immediately in the state on the death of 
owner, Without the aid or intervention of 
the probate court: Territory v. Klee, 1 
Wash. 183, 

A deeree of one probate court escheat- 
ing property to the territory tor the sup- 
port of publie schools, beeause the owner 
died intestate, leaving no kindred or wife, 
is void, where the probate court of an- 
other eounty has already granted letters 
of administration of the estate, the de- 
eedent having been a nonresident, and 
baving died outside of the territory, leav- 
ing property in both counties: Id. 

An action to quiet title cannot be main- 
tained by an heir until after the elose of 
tue administration upon his ancestor's es- 


tate: Hazelton v. Bogardus, 8 Wash. 102; 
see Dunn v. Peterson, 4 Wash. 170; Balch 
v. Smith, 4 Wash. 497; but see infra 
§ 1366 et seq., later enactment. 

The passage of the act of 1875 regulat- 
ing the descent of property did not oper- 
ate to prevent the act passed on the 
sume day relating to adoption from be- 
coming a law, but the two must be con- 
strued together as one act: In re Wil- 
bur's Estate, 14 Wash. 242. 

Under statutes 11 and 12 William III. 
chapter 6, modifying the common law of 
England so as to enable English subjects 
to inherit from an alien, and which is a 
part of our common law, and under our 
constitution giving an alien a right to 
take title by inheritance, no disability 
exists in an alien to transmit title by 
inheritance, and aliens may receive title 
by inheritanee from an alien: Abrams v. 
State, 45 Wash. 327, 

First cousins take to the exclusion of 
second eousins under subdivision 5, pro- 
viding that in the absence of issue, hus- 
band, wife, father, mother, brothers or 
sisters, the estate shall go to the next of 
kin, in cqual degree, excepting that, of 
collateral kindred claiming through dif- 
ferent ancestors, those claiming through 
the nearest ancestor shall be preferred: 
In re Sullivan's Estate, 48 Wash. 631, 
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§ 1342. (4621.) Descent of Community Property. 


Upon the death of either husband or wife, one-half of the community 
property shall go to the survivor, subject to the community debts, «na the 
other half shall be subject to the testamentary disposition of the deceased 
husband or wife, subject also to the community debts. In case no testa- 
mentary disposition shall have been made by the deceased husband or wile 
of his or her half of the community property, it shall descend equally to the 
legitimate issue of his, her, or their bodies. If there be no issue of said de- 
ceased living, or none of their representatives living, then the said community 
property shall all pass to the survivor, to the exclusion of collateral heirs, sub- 
ject to the community debts, the family allowance, and the charges and ex- 


penses of administration. 
1 H. C., $ 1481.] 


See last section and notes. 


[Cf. L. ’75, p. 55, $ 2; Cd. ’81, §§ 3303, 2411, 2412; 


See Ballinger on Community Property, §§ 243-250. 


See-supra, § 1326, and notes, wills. 
See infra, § 1366, title, when vests in heir. 


See infra, §§ 5917, 5918, and notes, community property. 


Cited in 7 Wash. 410, 411; 10 Wash. 
661; 14 Wash. 13, 154; 18 Wash. 107. 

Descent and distribution—Persons en- 
titled and their shares: See 1 Remington’s 
Digest, p. 931, §§ 4-8; Id., p. 1446, $$ 97, 
93; Mabie v. Whittaker, 10 Wash. 656; 
Warburton v. White, 18 Wash. 511; Phil- 
brick v. Andrews, 8 Wash. 7; Ahern v. 
Ahern, 31 Wash. 334; Cox v. Tompkinson, 
39 Wash. 70; In re Renton’s Estate, 10 
Wash. 533; Sawyer v. Vermont Loan ete. 
Co., 41 Wash. 524; Griffin v. Warburton, 
23 Wash. 231; Legg v. Legg, 34 Wash. 
132; Bank of Montreal v. Buchanan, 32 
Wash. 480; In re Cannon’s Estate, 18 Wash. 
101. 

Upon the death of a husband his com- 
munity real property descends one-half 
to the wife and one-half, share and share 
alike, to his children, who become tenants 
in common: Schlarb v. Castaing, 50 Wash. 
331. l 

Under this section, upon the death of 
either husband or wife, the whole com- 
munity estate, and not merely the de- 
cedent's interest therein, is subject to ad- 
ministration proceedings for the payment 
of community debts: Ryan v. Ferguson, 
3 Wash. 356; see, also, In re Hill's Es- 
tate, 6 Wash. 288; Sadler v. Neisz, 5 Wash. 
193. 

Under the statute requiring the property 
of the community to be administered with 
the estate of that member of the com- 
munity who is first deceased, the widow of 
a decedent eannot maintain an action for 
her half interest in a community contract 
until after a decree of distribution in the 
probate proceedings is had: Lawrence v. 
Bellingham Bay etc. Ry. Co, 4 Wash. 
664. 

Although it is proper that the community 
estate should be administered upon by the 
legal representatives of the wife, she hav- 
ing died first, yet, where an administrator 
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with the will annexed has been appointed 
for the wife’s estate subsequent to death of 
husband, who was acting as executor there- 
of, and such administrator does not proa- 
ceed with diligence to obtain possession 
of the community property, but sits by for 
a year and a half and sees the same ad- 
ministered, in the settlement of the es- 
tate of the husband, such administrator 
is estopped from asserting any claim of right 
to administer the community estate: In re 
Hill’s Estate, 6 Wash. 285. 


Where a husband acts as administrator 
of a deceased wife’s will, but, at the tima 
of his death, has not completed adminis- 
tration upon her estate, and the executors 
of his own will take possession and ad- 
minister upon all the property the hus- 
band held, including the separate and com- 
munity estate of the deceased wife, such 
administration by his executors is merely 
irreguiar and not void, nor do the ordinary 
rules relating to the liability of executors 
de son tort apply thereto: Id. 


Under the statutes of this state provid- 
ing for the descent of community prop- 
erty, one-half of which shall go to the 
survivor and the other half to the chil- 
dren, the portion received by any child, 
whether real or personal, will, on its de- 
cease, descend to its brothers and sisters 
and not to the surviving parent: In re 
Forts’ Estate, 14 Wash. 10. 


Where there has been no administration 
upon the estate of the wife, or upon the 
community property, for a period of eight 
years after her death, her husband and 
only child surviving her, the presumption 
is that as to the community property there 
was no necessity for administration, and 
that the right of the child to the posses- 
sion of his share in the community real 
estate as heir of his mother is complete: 
Hill v. Young, 7 Wash. 33. 


§§ 1343, 1344 


Where all the parties are before the 
court concerning an application for the 
sale of decedent’s lands, a decree that a 
marriage existed between the decedent and 
a woman claiming to be his wife, and that 
certain land left by decedent was com- 
munity property, in which she had a half 
interest, must stand against collateral at- 
tack, if the court had jurisdiction; Kromer 
v. Friday, 10 Wash. 621. 

Upon the death of a wife the power of 
the husband to dispose of community 
realty, although acquired before the act 
of 1869, ceased, and the property became 
vested by moieties in the husband and 
the children: Hill v. Young, supra. 

Under this section a mortgage by the 
survivor purporting to embrace his whole 
estate is valid as to his undivided one- 
half interest: Wortman v. Voorhies, 14 
Wash. 152, 154; eiting Tucker v. Brown, 
9 Wash. 357; Hill v. Young, 7 Wash. 33. 

Real property acquired by the commun- 
ity under the provisions of the law of 
1869 which gave the husband power to 
convey the entire title by his separate 
deed, could not be conveyed away by the 
husband after his wife’s death, so as to 
pass her interest, while the law of 1871 
(Laws 1871, p. 73, § 22), declaring that 
one-half the community property should 
belong to the wife and her heirs forever, 
was in force: Mabie v. Whittaker, 10 
Wash. 656. 


§ 1343. 
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The legislature has power to change the 

law of descent as to community lands pre- 
viously acquired: Id. 
_If a party dies possessed of an interest 
in community property which is not re- 
quired to pay the community debts, and 
is not otherwise exempt, such interest is 
liable for his separate debts when his 
separate property is exhausted: Columbia 
Nat. Bank v. Embree, 2 Wash. 331. 

Under §§ 1528, 1530, infra, authorizing 
the probate court to order a sale of the 
mortgaged property of a decedent, if the 
redemption thereof is not deemed expedient, 
community property mortgaged by a de- 
cedent and his wife may be ordered sold 
for the purpose of paying the mortgaged 
debt: Ryan v. Ferguson, 3 Wash. 356. 

A sale by a father of his minor chil- 
dren’s portion of a community estate in- 
herited from their deceased mother, when 
not made under order of the probate court, 
cannot in an action against the children 
by the grantees to quiet title, be treated 
as having been made for the benetit of 
the heirs and as subject to confirmation 
in such action, on the theory of neces- 
sity for such sale, even though the gran- 
tees had in good faith purchased and 
improved the property, as the children 
would not be estopped by any dishonest 
conduct on the part of their father in 
making the sale: Bjmerland v. Eley, 15 
Wash, 101. 


(4622.) Tenancy in Dower and by Curtesy Abolished. 


The provisions of section 1341, as to the inheritance of the husband and 
wife from each other, apply only to the separate property of the decedents, 
and take the place of tenancy in dower and tenancy by curtesy, which are 


hereby abolished. 


[L. °75, p. 55, $ 3; Cd. ’81, $ 3304; 1 H. C., $ 1482.] 


See infra, $ 5922, prohibition against such tenancy. 
See Ballinger on Community Property, §§ 218, 253. 


Cited in 10 Wash. 539; 14 Wash. 15. 


This section is not void for the reason 
that it is not embraced within the objects 
of the law within which it is found and 
enacted: Richards v. Bellingham Bay L. 
Co., 54 Fed. 209, 


The inchoate right of dower is not such 
a vested right or interest as cannot be 
taken away by legislative action: Richards 
v. Bellingham Bay L. Co. supra; and 
dower as it existed in Washington terri- 
tury prior to the Laws of 1879, page 79, 
$ 18, which abolished dower, was not a 
right “established, acerued, or aceruing,” 
as to which, by § 31, such act was not to 


§ 1344. (4623.) 


be construed as operating retrospectively: 
Richards v. Bellingham Bay L. Co., supra. 

At a time when the right of dower ex- 
isted in Washington territory, a husband 
conveyed land without joining his wife in 
the deed, and, at the time of his death, 
this section and § 0923, infra, were in 
force, abolishing dower. Held, that the 
Widow was not entitled to dower in the 
land so conveved (47 Fed. 854, affirmed): 
Richards v. Bellingham Bay L. Co., supra. 

This section limits the operation of § 
1341, supra, in husbands and wives in- 
heriting from each other, to separate 
property: In re Forts’ Estate, 14 Wash. 
10, 15. 


Survivorship Between Joint Tenants Abolished. 


If partition be not made between joint tenants, the parts of those who die 


first shall not accrue to the survivors, but descend, or pass by devise, and shall 
be subject to debts and other legal charges, or transmissible to executors or 
administrators, and be considered, to every intent and purpose, in the same 
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view as if such deceased joint tenants had been tenants in common: Provided, 
that community property shall not be affected by this section. [L. ’86, p. 
165, $ 1; 1 H. C., $ 1483.] 

Cited in 10 Wash. 659. 


$ 1345. (4624.) legitimate Child, Rights of. 

Every illegitimate child shall be considered as an heir to the person who 
shall in writing, signed in the presence of a competent witness, have acknowl- 
edged himself to be the father of such child, and shall in all cases be consid- 
ered as heir of his mother, and shall inherit his or her estate, in whole or in 
part, as the case may be, in the same manner as if he had been born in lawful 
wedlock; but he shall not be allowed to claim, as representing his father or 
mother, any part of the estate of his or her kindred, either lineal or collateral, 
unless before his death his parents shall have intermarried, and his father, 
after such marriage, shall have acknowledged him as aforesaid, and adopted 
him into his family, in which case such child and the legitimate children shall 
be considered as brothers and sisters, and on the death of either of them 
intestate, and without issue, the others shall inherit his estate, and he theirs, 
as heretofore provided in like manner as if all the children had been legiti- 
mate, saving to the father and mother, respectively, their rights in the estates 

- of all the said children, as provided heretofore, in like manner as if all had 
been legitimate. [L. 75, p. 55, $ 4; Cd. ’81, $ 3305; 1 H. C., $ 1484.] 
See references to § 1341, and notes. 


Cited in 20 Wash. 567; 22 Wash. 153. ment of a few dollars to her relatives, no 
Right of inheritance: See 1 Remington’8 marriage ceremony being celebrated, the 


dl a Sl nn issue of such a union is illegitimate and 
151. , incapable of inheriting the father’s es- 


Where a white man procures an In- tate: Kelley v. Kitsap Co. 5 Wash. 521. 
dian woman to live with him on the pay- | 


§ 1346. (4625.) Property of Illegitimate Child, Descent of. 

If any illegitimate child shall die intestate without lawful issue, his es- 
tate shall descend to his mother, or in case of her decease, to her heirs at law. 
[L. "15, p. 65, 85; Cd. ’81, $ 306; 1 H. C., $ 1485.] 


See references to $ 1341. 


§ 1347. (4626.) Degree of Kindred, How Computed. 

The degree of kindred shall be computed according to the rules of the 
civil law, and the kindred of the half-blood shall inherit equally with those of 
the whole blood in the same degree. [L. 75, p. 56, $ 6; Cd. ’81, $ 3307; 1 H. 
C., $ 1486.] 


See references to $ 1341, 
See infra, $ 1348, effect of advancements, 


§ 1348. (4627.) Advancement, How Considered. 

Any estate, real or personal, that may have been given by the intestate in 
his lifetime as an advancement to anv child, or other lineal descendant, shall 
be considered a part of the intestate’s estate, so far as regards the division 
and distribution thereof among his issue, and shall be taken by such child or 
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other descendant, toward his share of the intestate’s estate. [L. ’75, p. 56, 
$ 7; Cd. ’81, $ 3308; 1 H. C., $ 1487.] 


See references to $ 1341. 
See supra, $ 1327, advancement by testator. 


Cited in 26 Wash. 121. 


§ 1349, (4628.) Effect of Advancements on Distributive Shares. 

If the amount of such advancement then exceed the share of the heir so 
advanced, he shall be excluded from any further portion in the division and 
distribution of the estate, but he shall not be required to refund any part of 
such advancement, and if the amount so received shall be less than his share, 
he shall be entitled to so much more as will give him his full share of the es- 
tate of the deceased. [L. ’75, p. 56, $ 8; Cd. ’81, $ 3309; 1 H. C., $ 1488.] 


See references to § 1341, supra. 


§ 1350. (4629.) Advancement of Realty, Effect on Distributive Shares. 

If any such advancement shall have been made in real estate, the value 
thereof shall, for the purposes of the preceding section, be considered as part 
of the real estate to be divided, and if it be in personal estate, and if in either 
case it shall exceed the share of real or personal estate respectively that would 
have come to the heir so advanced, he shall not refund any part of it, but shall 
receive so much less out of the other part of the estate as will make the whole” 
share equal to those of the other heirs who are in the same degree with him. 
[L. *75, p. 56, $ 9; Cd. ’81, $ 3310; 1 H. C., $ 1489.] 


See references to $ 1341. 


§ 1351. (4630.) Advancement, What is. 

All gifts and grants shall be deemed to have been made in advancement, 
if expressed in the gift or grant to be so made, or if charged in writing by 
the intestate as an advancement, or acknowledged in writing as such by the 
child or other descendant. [L. ’75, p. 57, $ 10; Cd. ’81, $ 3311; 1 H. C., 
$ 1490.] 

See references to $ 1341. 


Advancements: See 1 Remington’s Di- 7 Wash. 90; Van Brocklin v. Wood, 38 
gest, p. 935, $ 22; Girault v. Hotaling Co, Wash. 384. 


§ 1352. (4631.) Value of Estate Advanced. 

If the value of the estate so advanced shall be expressed in the convey- 
ance, or in the charge thereof made by the intestate, or in the acknowlede- 
ment by the party receiving it, it shall be considered of that value in the 
division and distribution of the estate; otherwise it shall be estimated at its 
value when given. [L. ”73, p. 57, $ 11; Cd. "81, $ 3312; 1 H. C., $ 1491.] 


See references to $ 1341. 


§ 1353. (4632.) Death of Descendant to Whom Advancement Made. 

If any child or lineal descendant so advanced shall die before the intes- 
tate, leaving issue, the advancement shall be taken into consideration in the 
division and distribution of estate, and the amount thereof shall be allowed 
accordingly by the representatives of the heir so advanced, as so much re- 
ceived towards their share of the estate, in like manner as if the advance- 
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ment had been made directly to them. [L. ’75, p. 57, § 12; Cd. ’81, § 3313; 
1H.C., $ 1492.] 


See references to $ 1341, 


$ 1354. (4633.) Words ‘‘Issue’’ and ‘‘Real Estate’’ Defined. 

The word ‘‘issue,’’ as used in this chapter, includes all the lawful lineal 
descendants of the ancestor, and the words ‘‘real estate”” include all lands, 
tenements, and hereditaments, and all rights thereto, and all interest therein 
possessed and claimed in fee simple, or for the life of a third person. [L. 
"75, p. 57, $ 13; Cd. ’81, $ 314; 1 H. C., $ 1493.] 


See references to $ 1341. 


§ 1355. (4634.) Right of Representation—Posthumous Children, Inherit- 
ance by. 

Inheritance or succession by right of representation takes place when the 
descendants of any deceased heir take the same share or right in the estate 
of another that their parent would have taken if living. Posthumous chil- 
dren are considered as living at the death of their parent. [L. ’75, p. 57, 
$ 14; Cd. "81, § 315; 1 H. C., $ 1494.] 


See references to $ 1341. 


§ 1356. Escheats for Want of Heirs. 

Whenever any person possessed of any property within this state shall 
die intestate leaving no heirs, such property shall escheat to, and the title 
thereto immediately vest in the state of Washington, subject, however, to 
existing liens thereon, the payments of decedent’s debts, and the expenses 
of administration. [L. ’07, p. 253, § 1.] 


See §§ 1341, 1364, escheat for the support of the common schools of county of resi- 
dence, earlier laws. 

See infra, § 7138, escheat of proceeds of unclaimed property. 

See infra, § 7147, escheat of unclaimed money. 


Escheats, jurisdiction, proceedings and 1680, §§ 1-4; Territory v. Klee, 1 Wash. 
effect: See 1 Remington's Digest, pp. 1679, 183; Helm v. Johnson, 40 Wash. 420. 


§ 1357. Administration of Escheated Estates. 

Such estates shall be administered and settled in the same manner as 
other estates. If at the expiration of eighteen months after the issuance of 
letters of administration no heirs shall have appeared and established their 
claim thereto, the court having jurisdiction of such estate shall render a de- 
cree escheating all the property and effects of such decedent to the state of 
Washington. [L. ’07, p. 253, § 2.] 


§ 1358. Personal Property to be Sold. 

After any estate shall have been escheated as aforesaid. it shall be the 
duty of the administrator thereof, under the supervision and direction of the 
court, to sell all the personal property, such sales to be made in such manner 
and upon such terms and conditions as the court may deem to the best ad- 
vantage to the estate. The proceeds of such personal property shall be first 
exhausted before any real property shall be subjected to the debts of de- 
cedent, expenses of administration, or the satisfaction of liens thereon. [L. 
"07, p. 254, $ 3.] 
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$ 1359. Tax Commission— Powers in Relation to Escheats, 

The state board of tax commissioners shall have supervision of all mat- 
ters relating to escheats. Whenever the said board shall have information 
that any person possessed of property within this state has died intestate and 
without known heirs, said board, or any member thereof, may apply to the 
court for the appointment of an administrator, or take such other steps as it 
may deem proper. No sale of any property of such estate, except perishable 
goods or settlement of any final account, shall be made or be valid until after 
fifteen days’ notice thereof in writing shall have been first served upon 
the said board of tax commissioners. Said board, or any member thereof, may 
demand of any administrator, other officer or person having charge of or being 
in possession of such estate or property, or any portion thereof, and it shall 
be the duty of such officer or person to furnish said board, or any member 
thereof, any information or copies of any papers, vouchers, claims or reports 
in his possession, relating thereto, and failure or refusal so to do shall be 
cause for his removal by the court. [L. ’07, p. 254, $ 4.] 


§ 1360. Account of Administrator—Lists of Property. 

Upon the settlement of any escheated estate, and before the discharge of 
the administrator, officer or person in charge thereof, all moneys in his hands 
shall be paid to the state treasurer who shall issue his receipt therefor in 
duplicate, one of which shall be filed with the state board of tax commission- 
ers, and he shall prepare a duplicate list accurately describing all real prop- 
erty so escheated, one of which shall be filed with the said state board of tax 
commissioners and one in the office of the commissioner of public lands. [L. 
"07, p. 254, $ 5.] 


§ 1361. Record of Escheats. 

The state board of tax commissioners shall keep a record in which shall 
be entered memoranda of all matters and proceedings in relation to escheats, 
and in which shall be entered a description of all real property escheated, and 
they shall also keep an account of all moneys collected and paid into the state 
treasury under the provisions of this act. [L. ’07, p. 255, § 6.] 


§ 1362. Escheats to Permanent School Fund. 

All escheats shall inure to and become a part of the permanent common 
school fund of the state, and all escheated real property shall be managed, 
sold and handled in the manner provided by law for the management, dispo- 
sition and sale of the state common school lands. [L. ’07, p. 255, § 7.] 


§ 1363. Attorney General—Duty as to Escheats. 

It shall be the duty of the attorney general and of the several county at- 
torneys of the state to advise and assist the said state board of tax eommis- 
sioners in any and all of the matters and proceedings that may be had under 
the provisions of this act. [L. *07, p. 255, $ 8.] 
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CHAPTER VIL 
DISTRIBUTION. 


§ 1364. (4638.) Distribution of Separate Personal Estate. 

When any person shall die possessed of any separate personal estate, or 
of any right or interest therein not lawfully disposed of by his last will, the 
same shall be applied and distributed as follows :— 

1. The widow, if any, shall be allowed all articles of her apparel or urna- 
ment, according to the degree and estate of her husband, and such provisions 
and other necessaries, for the use of herself and family under her care, as 
shall be allowed and ordered in pursuance of the provisions of any law; and 
this allowance shall be made as well when the widow receives the provision 
made for her in the will of her husband as when he dies intestate; 

2. The personal estate remaining after such allowance shall be applied to 
the payment of the debts of the deceased, with the charges for the funeral and 
the settling of the estate; 

3. The residue, if any, of the personal estate shall be distributed among the 
same persons as would be entitled to the real estate by section 1341, and in 
the same proportion as provided, excepting as herein further provided; 

4. If the intestate leave a husband and issue, the husband shall be entitled 
to one-half the residue; 

5. If there be no issue, the husband shall be entitled to the whole of the 
residue; 

6. If the intestate leave a widow and issue, the widow shall be entitled to 
one-half of said residue; 

7. If there be no issue, the widow shall be entitled to the whole of the 
residue; 

8. If there be no husband, widow, or kindred of the intestate, the said per- 
sonal estate shall escheat to the state, for the use of common schools in the 
particular county in which the intestate shall have resided at time of death. 
[L. ”75, p. 57, § 15; Cd. ’81, $ 3316; 1 H. C., $ 1495. ] 


Section specified, in subdivision 3, in place of “this act.” 
See references to $ 1341, and notes. 
See infra, $ 1468, distribution of property set apart in probate. 


Cited in 10 Wash. 539; 14 Wash. 15. 


§ 1365. (4639.) Effect of Advancement Where Widow and Issue Survive. 

Tf the intestate leave a widow and issue, and any relation have received 
an advancement from the intestate in his lifetime, the valne of such advance- 
ment shall not be taken into consideration in computing the one-half part to 
be assigned to the widow, but she shall be entitled to the one-half part onlv of 
the said residue, after deducting the value of the advancement. [L, 75, p. 
58, $16; Cd. *81, $ 3317; 1 H. C., $ 1496.] 


See references to $ 1341. 
See supra, $ 1348 et seq., advancements. 
See supra, $ 1327, advancements by testator. 


§ 1366. (4640.) Real Property Vests in Whom— Rights of Heirs in. 
When a person dies seised of lands, tenements or hereditaments, or any 
right thereto or entitled to any interest therein in fee or for the life of an- 
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§§ 1367, 1368 
other, his title shall vest immediately in his heirs or devisees, subject to his 
debts, family allowance, expenses of administration and any other charges for 
which such real estate is liable under existing laws. No administration of 
the estate of such decedent, and no decree of distribution or other finding or 
order of any court shall be necessary in any case to vest such title in the 
heirs or devisees, but the same shall vest in the heirs or devisees instantly 
upon the death of such decedent: Provided, that no person shall be deemed 
a devisce until the will has been probated. The title and right to possession 
of such lands, tenements, or hereditaments so vested in such heirs or devisees, 
together with the rents, issues and profits thereof, shall be good and valid 
against all persons claiming adversely to the claims of any such heirs, or 
devisees, excepting only the executor or administrator when appointed, and 
persons lawfully claiming under such executor or administrator; and any one 
or more of such heirs or devisees, or their grantees, jointly or severally, may 
sue for and recover their respective shares or interests in any such lands, tene- 
ments, or hereditaments and the rents, issues and profits thereof, whether let- 
ters testamentary or of administration be granted or not, from any person 
except the executor or administrator and those lawfully claiming under such 
executor or administrator. [L. ’95, p. 197, $ 1.] 


See supra, § 1342, descent of community property. 
See notes to § 1449, infra, rights under former laws. 
See infra, $$ 1449, 1534, right of executor or administrator to possession. 


Cited in 10 Wash. 661; 16 Wash. 493; 
18 Wash. 107; 23 Wash. 235; 25 Wash. 
541; 27 Wash. 19; 33 Wash. 207; 38 
Wash, 264; 41 Wash. 529; 42 Wash. 147, 
148, 157, 351-354; 46 Wash. 186-189; 49 
Wash. 290. 

Title of heirs or distributees: See 1 
Remington’s Digest, pp. 933-935, §§ 12-21; 
Anrud v. Scandinavian-Amer, Bank, 27 
Wash. 16; In re Sullivan’s Estate, 36 
Wash, 217; Murphy v. Murphy, 42 Wash. 
142; Griffin v. Warburton, 23 Wash. 231; 
Demaris v. Barker, 33 Wash. 200; Bjmer- 
land v. Eley, 15 Wash. 101; Vermont Loan 
& T. Co. v. Cardin, 19 Wash. 301; Pre- 
fontaine v. MeMicken, 16 Wash. 16; Boyer 
v. Robinson, 26 Wash. 117. 


§ 1367. 


The title to lots does not vest in legatees 
upon the death of the testator, as pro- 
vided by this section, in the case ot a 
devise, where a nonintervention will pro- 
vides that one-half of the proceeds of the 
interest in certain lots remaining unsold 
at the testator's death shall “when sold” 
belong to a daughter, and the other half 
to be invested to make a fund for a son 
on arriving at majority; since the inten- 
tion is clear, and is to be implied, that 
the lots were to be conveyed and the 
proceeds divided by the executor, who is 
a trustee for all purposes necessary to ex- 
ecute the will: Martin v. Moore, 49 Wash. 
288. 


(4641.) Titles of Heirs Confirmed, 


This act shall apply to and govern the transmission of title of lands, tene- 


ments and hereditaments in the case of the estates of persons hereafter dying 
and of persons already deceased, whether letters testamentary or of adminis- 
tration have been granted on such estates or not, and the title of all heirs 
and devisees, and their grantees, to any such real property is hereby confirmed 
and made valid to the same extent as if this act had been passed before the 
death of such decedent. [L. ’95, p. 198, $ 2.] 

“This act” included §§ 1366-1371. 

Cited in 42 Wash. 147, 148. 


§ 1368. (4642.) Debts. 

No real estate of a deceased person shall be liable for his debts unless 
letters testamentary or of administration be granted within six years from the 
date of the death of such decedent. [L. ’95, p. 198, $ 3.] 
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Cited in 32 Wash. 468; 42 Wash. 147, 1196, $ 1; Id., p. 1211, $8 69, 70; Mur- 
353-355; 43 Wash. 537, 538. phy v. Murphy, 42 Wash. 142; Fuhrman 

Necessity of administration — Limitation v. Power, 43 Wash. 533; In re Smith’s 
of actions: See 1 Remington’s Digest, p. Estate, 25 Wash. 539, 


§ 1369. (4643.) ‘‘Heirs,’’ Meaning of. 

The word ‘‘heirs’’ shall be construed as meaning the person or persons 
to whom land, tenements and hereditaments descend as defined in sections 
from 1341 to 1355, both inclusive. [L. ’95, p. 198, § 4.] 

Sufficiency of proof of heirship: See In re Sullivan's Estate, 48 Wash. 631. 


§ 1370. (4644.) Community Interests. 

This act shall apply to community real property and also to separate 
estate; and upon the death of either husband or wife, title of all community 
real property shall vest immediately in the person or persons to whom the 
same shall go, pass, descend or be devised, as provided in section 1342, subject 
to all the charges mentioned in section 1366 of this act. [L. ’95, p. 199, $ 5.] 

Sec note to § 1367. 


§ 1371. (4645.) Liability of Existing Estates. 

Nothing in this act shall have the effect to prevent the real estate of a 
person deceased for six years prior to the going into effect of this act from 
being liable for his debts, where letters testamentary or of administration of 
the estate of such deceased person shall be issued prior to one year after the 
gcing into effect of this act. [L. '95, p. 199, $ 6.] 

See note to § 1367. 


CHAPTER VIII. 
LETTERS TESTAMENTARY AND OF ADMINISTRATION, 


§ 1372. (6125.) Letters Testamentary, When and to Whom Granted. 

After probate of any will letters testamentary shall be granted to the per- 
sons therein appointed executors. If a part of the persons thus appointed 
refuse to act, or be disqualified, the letters shall be granted to the other per- 
sons appointed therein. If all such persons refuse to act, letters of adminis- 
tration with the will annexed shall be granted to the person to whom admin- 
istration would have been granted if there had been no will. [L. *54, p. 268, 
$ 5; Cd. ’81, $ 1872; 2 H. C., $ 884.] 


See supra, $ 1291, acceptance or renunciation. 

See infra, $ 1374, when executor is a minor, etc. 

See infra, $ 1384, aftidavit of nonexistence of other or subsequent will 
See infra, $ 1389, who entitled to letters of administration. 

Sce infra, $ 1443, who disqualified. 

Sce infra, $ 1444, settlement without administration, 


Cited in 4 Wash. 171; 52 Wash. 151, 


§ 1373. (6126.) Objections. 

Any person interested in a will may file objections in writing to the 
grauting of letters testamentary to the persons named as executors, or any 
of them. and the objection shall be heard and determined by the court. [L. 
"60, p. 179, § 74; Cd. ’81, $ 1373; 2 H. C., $ 885.] 
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§ 1374. (6127.) Letters During Minority or Absence of Executor- 

If the executor be a minor, or absent from the state, letters of administra- 
tion with the will annexed shall be granted, during the time of such minority 
or absence, to some other person, unless there be another executor, who shall 
accept the trust, in which case the estate shall be administered by such other 
executor until the disqualification shall be removed, when such minor, having 
arrived at full age, or such absentee, shall be admitted as joint executor with 
the former. [L, ’54, p. 269, $ 9; L. ’60, p. 180, $ 75; Cd. ’81, $ 1374; 2 H. C., 
$ 886.] 


$ 1375. (6128.) Discovery of Will Revokes Letters. 
Tf, after letters of administration are granted, a will of the deceased be 
found, and probate thereof be granted, the letters shall be revoked, and let- 


ters testamentary or of administration with will annexed shall be granted. 
[L. "54, p. 272, $ 27; Cd. "81, $ 1375; 2 H. C., $ 887.] 


§ 1376. (6129.) Setting Aside Will Revokes Letters. 

If, after a will has been found and letters thereon granted, the will shall 
afterwards be set aside, the letters shall be revoked, and letters of adminis- 
tration granted on the goods unadministered. [L. ’54, p. 272, $ 28; Cd. ’81, 
§ 1376; 2 1H. C., $ 888.] 


One who has been appointed executor for the apnointment of a general adminis- 
under a will whose probate is afterward trator of the estate and not by certiorari: 
revoked has a remedy by appeal from an State ex rel. Richardson v. Superior Court, 
order made in a subsequent application 28 Wash. 677, 


$ 1377. (6130.) Marriage of Executrix, etc., not to Affect Interest, etc. 

If any executrix or administratrix marry, her husband shall not thereby 
acquire any interest in the effects of her testator or intestate, nor shall the 
administration thereby devolve on him. [L. ’54, p. 272, $ 29; Cd. ’81, $ 1377; 
2 H. C., $ 889.] 


See infra, $ 1430. accounting upon revocation of letters. 
See infra, § 1443, who disqualified. 


$ 1378. (6130a.) Marriage No Disqualification. 

No woman shall be disqualified from acting as executrix of the last will 
of a deceased person, nor from acting as administratrix of the estate of any 
deceased person by reason of being a married woman. [L. 97, p. 24, $ 1.] 


§ 1379. (6131.) Revocation of Letters, When. 

If an executor or administrator become of unsound mind. or be convicted 
of felony or infamous crime, or become an habitual drunkard, or otherwise . 
incapable of or unsuitable for executing the trust reposed in him, or so fail to 
discharge his official duties, or waste or mismanage the estate, or so act as to 
endanger any coexecutor or coadministrator, the superior court, upon com- 
plaint in writing made by any person interested, supported by affidavit, and 
due notice given to the person complained of, shall hear the complaint, and if 
found to be just, shall revoke the letters granted. [L. ’54, p. 272, § 30; Cd. 
'81, $ 1378; 2 H. C., $ 890.] 


See supra, $ 1281, citation. 
See supra, $ 1375, discovery of will revokes. 
Sce infra, § 1415, suspension, 
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See infra, § 1488, revocation for failure to give notice to creditors. 
See infra, § 1555, revocation for failure to make exhibit. 

See infra, § 1557, cited to account. 

See infra, § 1558, revocation for failure to account. 


Revocation: See 1 Remington’s Digest, Superior Court, 28 Wash. 677; Murphy v. 
p. 1202, § 24; State ex rel. Richardson v. Murphy, 42 Wash. 142. 


§ 1380. (6132.) Executor of Executor Administers What. 

No executor of an executor shall, as such, be authorized to administer 
upon the estate of the first testator, but on the death of the sole or surviving 
executor of any last will, letters of administration with the will annexed, of 
the estate of the first testator left unadministered, shall be issued. [L. ’60, 
o. 180, $ 80; Cd. ’81, $ 1879; 2 H. C., $ 891.] 


§ 1381. (6133.) Acts of Portion of Executors Valid, When. 

When all the executors named shall not be appointed by the court, such 
as are appointed shall have the same authority to perform every act and dis- 
charge every trust required by the will, and their acts shall be as effectual for 
every purpose as if all were appointed and should act together. [L. ’60, p. 
180, $ 81; Cd. ’81, $ 1380; 2 H. C., $ 892.] 


§ 1382. (6134.) Administrator with Will Annexed, Power of. 

Administrators with the will annexed shall have the same authority as 
the executor named in the will would have had, and their acts shall be as ef- 
fectual for every purpose. [L. ’60, p. 180, $ 82; Cd. ’81, $ 3831; 2 II. C, 
$ 893. ] 


There is no justification for administra- 
tion with the will annexed, in this state, 
thirteen years after the death of the 
testator, where he died in a sister state, 


given there, her accounts approved, and 
nothing remained to be done there ex- 
cept to distribute the estate according to 
the law of that state vesting the same in 


the devisees: State ex rel. Speckart v. 


and the widow was appointed executrix 
Superior Court, 48 Wash. 141. 


in that state, notice to ereditors was duly 


§ 1383. (6135.) Letters to be Signed and Under Seal. 

Letters testamentary and of administration with the will annexed shall 
be signed by the elerk of the court, and be under the seal of the court, and a 
copy of the will shall be attached to the letters. [L. *60, p. 181, $ 83; Cd. ’81, 
$ 1382; 2 H. C., $ 894.] 


See infra, $ 1388, form of letters. 
See infra, $$ 1394, 1395, oath and bond. 


$ 1384. (6136.) Affidavit as to Knowledge of Other Will. 

Every administrator with the will annexed, and executor, at the time 
letters are granted him, shall make an affidavit that he knows of no other and 
subsequent will of the deceased. [L. ’54, p. 270, $ 18; Cd. ’81, $ 1383; 2 I. 
C., 8 895.] l 


§ 1385. (6137.) Recording Letters—Certificate. 

The clerk shall record, in a well-bound bock kept for that purpose, all let- 
ters testamentary and of administration, before they are delivered to the ex- 
ecutors or administrators, and shall certify on such letters that they have been 
so recorded. [Cf. L. ’54, p. 271, $ 22; Cd. ’81, $ 1384; L. 91, p. 383, $ 11; 2 
H. C., § 896. 


See infra, § 13S8, form of letters. 
See infra, § 1389, who entitled to letters. 
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§ 1386. (6138.) Certified Copies are Evidence. 

Copies of such letters, or copies of the records thereof, certified by the 
clerk, and under the seal of the superior court, shall be received as evidence 
in any court in this state. [Cf. L. ’54, p. 271, $ 23; Cd. '81, $ 1385; L. ’91, 
p. 333, § 12; 2 H. C., $ 897.] 


See supra, § 1260, certified copies of records as evidence. 


§ 1387. (6139.) Form of Letters Testamentary. 
Letters testamentary to be issued to executors under the provisions of 
this chapter may be in the following form :— 


State of Washington, County of : 


In the superior court of the county of ——. 
Whereas, the last will of A B, deceased, was, on the —— day of , A. D. 
, duly exhibited, proven, and recorded in our said superior court, a copy 
of which is hereto annexed; and whereas, it appears in and by said will that 
C D is appointed executor thereon, now, therefore, know all men by these 
presents, that we do hereby authorize the said C D to execute said will accord- 
ing to law. 
Witness my hand and the seal of said court this —— day of ——, A. D. 
18—, [L. ’54, p. 271, $ 24; Cd. ’81, $ 1886; 2 H. C., $ 898.] 


See supra, $ 1383, how issued. 
See infra, $$ 1394, 1395, oath and bond. 


§ 1388. (6140.) Form of Letters with Will Annexed. 
Letters of administration with the will annexed may be substantially in 
the following form :— 


State of Washington, County of 2 


In the superior court of the county of . 

The last will of A B, deceased, a copy of which is hereunto annexed having 
been proved and recorded in the said superior court, and (as the case 
mav be), , CD, is hereby appointed administrator with the will annexed. 

Witness my hand and the seal of said court this day of , A. D. 
18—. [L. *60, p. 181, $ 88; Cd. 81, $ 1357; 2 H. C., $ 899.] 

See supra, § 1353, how issued. 


§ 1389. (6141.) Who Entitled to Letters of Administration. 

Administration of the estate of a person dying intestate shall be granted 
to some one or more of the persons hereinafter mentioned, and they shall be 
respectively entitled in the following order :— 

1. The surviving husband or wife, or such person as he or she may request 
to have appointed; 

2. The next of kin, in the following order: 1. Child or children; 2. Father 
or mother; 3. Brothers or sisters; 4. Grandchildren; 

3. To one or more of the principal ereditors: Provided, that if the persons 
so entitled or interested shall neglect for more than forty days after the death 
of the intestate to present a petition for letters of administration, or if there 
be no relatives or next of kin, or if the heirs or one or more of the principal 
creditors, in writing, waive their right to administration, or if there be ne 
principal creditor or ereditors, then the court or judge may appoint any suit- 
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able and competent person to administer such estate. 


[L. ’54, p. 268, $ 4; L. 


'60, p. 181, $ 89; L. "73, p. 269, $ 90; Cd. '81, $ 1388; 2 H. C., $ 900.] 


See supra, $ 1372, when and to whom letters issued. 


See supra, $ 1382, and note. 
See infra, $ 1443, who disqualified. 


Cited in 6 Wash. 191; 20 Wash. 219; 25 
Wash. 435, 542; 31 Wash. 312; 33 Wash. 
169, 173; 52 Wash, 151. 

Right to appointment as administrator— 
Renunciation — Appointment: See 1 Kem- 
ington's Digest, pp. 1199, 1201, $$ 8-19; 
McLean v. Roller, 33 Wash. 166; Stern 
v. Sill, 39 Wash. 557; In re Hill's Estate, 
6 Wash. 285; Lawrence v. Bellingham Bay 
ete. R. R. Co., 4 Wash. 664; In re Sulli- 
van's Estate, 25 Wash. 430; Farnham's 
Estate, In re, 41 Wash. 570; In re Sut- 
ton's Estate, 31 Wash. 340; McKenna v. 
Cosgrove, 41 Wash. 332; State ex rel. 
Richardson v. Superior Court, 28 Wash. 
677. 

The right to administer upon an estate 
is statutory, with no discretion in the court 
where proper application is made: State ex 
rel Mann v. Superior Court, 52 Wash. 149. 

Upon tlıe death of a nonresident, leaving 
real property in this state, there is the same 


§ 1390. 


necessity for administration in this state as 
in the case of resident decedents, regardless 
of proceedings in another state: Id. 


In the administration upon the estate of 
a widower, without there having been any 
previous administration upon the estate of 
his deceased wife, the court has jurisdiction 
to administer the whole of their community 
property: Magee v. Big Bend Land Co., 51 
Wash. 406. 


Upon the death of a wife, the court has 
jurisdiction to administer upon her undi- 
vided one-half interest in community real 
property, no objection being made, although 
the proceeding may be irregular and the 
proper course would have been to adminis- 
ter upon the entire community estate; and a 
sale of such half interest to pay community 
debts cannot be collaterally attacked for 
want of jurisdiction: Wiley v. Verhaest, 52 
Wash, 475. 


(6142.) Application for Letters, How Made. 


Application for letters of administration shall be made by petition in 


writing, signed by the applicant or his attorney, and filed in the superior 
court, which petition shall set forth the facts essential to giving the court 
jurisdiction of the case, and such applicant, at the time of making such ap- 
plication, shall make an affidavit, stating, to the best of his knowledge and 
belief, the names and places of residence of the heirs of the deceased, and that 
the deceased died without a will. [L. ’54, p. 270, $ 17; Cd. ’81, $ 1339; 2 H. 
C., § 901.] 


Sce notes and references to last section. 


Cited in 33 Wash. 169, 173. 

A failure to verify a petition which is 
the foundation of probate proceedings is 
a mere irregularity, and does not render 
the proceedings subject to collateral at- 


Section 286, in regard to requiring plead- 
ings to be made more specifie upon mo- 
tion is applicable to petitions neecssary 
in probate practice: In re Rentun's Es- 
tate, 10 Wash. 533, 


tack: McCoy v. Aycıs, 2 W. T. 203. 


§ 1391. (6143.) Application for Letters de Bonis Non. 

A similar affidavit, with such variations as the case may require, shall be 
made by administrators of the goods remaining unadministered, and by ad- 
ministrators during the time of a contest about a will, or the granting of let- 
ters of administration. [L. ’54, p. 270, $ 16; Cd. ’81, $ 1390; 2 H. C., $ 902.] 


§ 1392. (6144.) Notice of Application. 

When a petition praving for letters of administration is filed, the clerk 
must give notice thereof, by causing notices to be posted in at least three pub- 
lie places in the county, one of which must be at the place where the court is 
held, containing the name of the decedent, the name of the applicant, and the 
time at which the applicant will be heard. Such notice must be given at least 
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ten days before the hearing. [Cd. '81, $ 1391; L. ’83, p. 29, $ 1; 2 H. C., $ 
903.] 

See notes and references to $ 1389, supra, 

Cited in 33 Wash. 170. 


§ 1393. (6145.) Form of Letters of Administration. 

Letters of administration shall be signed by the clerk, and be under the 
seal of the court, and may be substantially in the following form :— 
State of Washington, County of ö 

Whereas, A B, late of ——, on or about the day of ‚A.D. A 
died intestate, leaving, at the time of his death, property in this state subject 
to administration, now, therefore, know all men by these presents, that we do 
hereby appoint administrator upon said estate, and hereby authorize ° 
him to administer the same according to law. 

Witness my hand and the seal of said court this day of ——, A. D., 
18—. [Cf. L. ’54, p. 271, § 25; L. ’60, p. 182, $ 92; Cd. *81, $ 1392; 2 H. C., $ 
904.] 

See supra, $ 1383, how issued. 


§ 1394. (6146.) Oath. 

Before letters testamentary or of administration are issued to the exec- 
utor or administrator, he must take and subscribe an oath, before some person 
authorized to administer oaths, that he will perform, according to law, the 
duties of his trust as executor or administrator, which oath must be attached 
to and recorded with the letters. [L. ’77, p. 211, $ 4; Cd. 81, $ 1393; 2 H. C., 
$ 905. ] 


§ 1395. (6147.) Bond. 

Every person to whom letters testamentary or of administration are di- 
rected to issue must, before receiving them, execute a bond to the state of 
Washington, with two or more sufficient sureties, to be approved by the judge. 
In form the bond must be joint and several, and the penalty must not be less 
than twice the value of the personal property, and twice the probable value 
of the annual rents, profits, and issues of the real property belonging to the 
estate; which values must be ascertained by the judge by examining on oath 
the party applying, and any other persons. [Cf. L. ’54, p 268, $ 7; L. ’77, p. 
211, $ 4; Cd. 81, $ 1394; 2 H. C., $ 906.] 


See infra, $8 1400, 1401, qualification and justification of sureties, 
See infra, $ 1409, order for further security. 

See infra, $ 1410, who disqualified as sureties, 

See infra, $ 1411, care necessary in taking sureties. 

See infra, $ 1413, bond not to fail for want of form, 

See infra, $ 1421, bond of special administrator. 

See infra, $ 1439, bond of administrator of partnership. 


§ 1396. (6148.) Conditions of Bond. 

The bond must be conditioned that the executor or administrator shall 
faithfully execute the duties of the trust according to law. ([Cf. L. ’54, p. 
203,8 7; L. "17, p. 211, $ 4; Cd. "81, $ 1396; 2 H. C., $ 907.] 


§ 1397. (6149.) Additional Bond Before Sale of Property. 
The judge must require an additional bond whenever the sale of any real 
estate belonging to an estate is ordered by him; but no such additional bond 


802 


Cuar. VIII] LETTERS TESTAMENTARY AND OF ADMINISTRATION. $$ 1398-1401 


must be required when it satisfactorily appears to the court that the penalty 
of the bond given, before receiving letters, or of any bond given in place 
thereof, is equal to twice the value of the personal property remaining in or 
that may come into the possession of the executor or administrator, including 
the annual rents, profits, and issues of real estate, and twice the probabie 
amount to be realized on the sale of the real estate ordered to be sold. (Cf. 
L. ’54, p. 268, § 7; L. *77, p. 211, $ 4; Cd. ’81, $ 1395; 2 H. C., $ 908.] 


See infra, $ 1498 et seq., sale of real estate, 


§ 1398. (6150.) Separate Bonds, When. 

When two or more persons are appointed executors or administrators, 
the judge must require and take a separate bond from each of them. |Uf.L. 
"54, p. 269, $ 8; L. ’60, p. 183, $ 94; Cd. ’81, $ 1397; 2 H. C., $ 909.] 


$ 1399. (6151.) Successive Recoveries on Bond. 

The bond shall not be void upon the first recovery, but may be sued and 
recovered upon, from time to time, by any person aggrieved in his own name, : 
until the whole penalty is exhausted. [L. *77, p. 211, $ 4; Cd. ’81, $ 1398; 2 
H. C., $ 910.] 


$ 1400. (6152.) Qualifications of Sureties. 

In all cases where bonds or undertakings are required to be given under 
this chapter, the sureties must possess the qualifications and justify thereon 
in the same manner as required for bail upon an arrest, and the certificate 
thereof must be attached to and filed and recorded with the bond or under- 
taking. All such bonds or undertakings must be approved by the judge be- 
fore being filed or recorded. (Cf. L. 77, p. 211, $ 4; Cd. ’81, $ 1399; L. ’91, 
p. 383, § 13; 2 H. C., $ 911.] 


Sce supra, $ 765, qualifications of bail on arrest, 
See supra, $ 1395, bond. 
See infra, $ 1410, who not to be sureties, 


$ 1401. (6153.) Justification of Sureties. 

Before the judge approves any bond required under this chapter, and 
after its approval, he may, of his own motion, or upon the motion of any 
person interested in the estate, supported by affidavit that the sureties, or 
some one or more of them, are not worth as much as they have justified to, 
order a citation to issue, requiring such sureties to appear before him at a 
designated time and place, to be examined touching their property and its 
value; and the judge must, at the same time, cause notice to be issued to the 
executor or administrator, requiring his appearance on the return of the cita- 
tion, and on its return he may examine the sureties and such witnesses as may 
be produced touching the property of the sureties and its value; and if upon 
such examination he is satisfied that the bond is insufficient, he must require 
sufficient additional security, [L. ”7, p. 211, $ 4; Cd. ’81, $ 1400; 2 H. C., $ 
912.] 


Sce supra, $ 1281, citation. 

See infra, $ 1409, order for further security. 

See infra, $ 1410, who disqualified as sureties, 
_ See infra, $ 8336, release of sureties, 
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$ 1402. (6154.) New Bond Discharges Former Sureties. 

Such additional bond, when given and approved, shall discharge the 
former sureties from any liability arising from the misconduct of the prineipal 
after the filing of the same, and such former sureties shall only be liable for 
such misconduct as happened prior to the giving such new bond. [L. ’73, p. 
272, $ 101; Cd. ’81, $ 1401; 2 H. C., $ 913.] 


See infra, § 8336, release of sureties. 


§ 1403. (6155.) Failure to Give Security Annuls Powers. 

If sufficient security is not given within the time fixed by the judge’s 
order, the right of such executor or administrator to the administration shall 
cease, and the person next entitled to the adminisration on the estate, who 
shall execute a sufficient bond, must be appointed to the administration. [Cf. 
L. 73, p. 272, § 102; L. ’77, p. 211, § 4; Cd. ’81, § 1402; 2 H. C., $ 914-] 


§ 1404. (6156.) No Bond When Will so Provides. 

When it is expressly provided in the will that no bond shall be required 
of the executor, letters testamentary may issue and sale of real estate be made 
and confirmed without any bond, unless the court for good cause require one 
to be executed; but the executor may at any time afterwards, if it appear 
from anv cause necessary or proper, be required to file a bond, as in other 
cases. [Cf. L. ’60, p. 184, $ 103; L. ’73, p. 272, $ 103; L. ’77, p. 211, $ 4; Cd. 
"81, $ 1403; 2 H. C., $ 915.] 


See infra, $ 1444, settlement without administration, 


§ 1405. (6157.) Additional Security, When. 

Any person interested in an estate may, by verified petition, represent to 
the judge that the sureties of the executor or administrator thereof have be- 
come, or are becoming, insolvent, or that they have removed, or are about to 
remove, from the state, or from any other cause the bond is insufficient, and 
ask that further security he required. (Cf. L. 777, p. 211, $ 4; Cd. ’81, $ 1404; 
L. 791, p. 353, § 18144; 2 H. C., $ 916.] 

Cited in 48 Wash. 428, 


§ 1406. (6158.) Citation for Additional Security—Service of. 

If the judge is satisfied that the matter requires investigation, citation 
must be issued to the executor or administrator requiring him to appear, at 
a time and place specified, to show cause why he should not give further se- 
enrity. The citation must be served personally on the administrator or exec- 
utor, at least five days before the return day. If he has abseonded or cannot 
be found, it may be served by leaving a copy of it at his last place of resi- 
dence, or by such publication as the court or judge may order, [L. ’77, p. 
211, $ 4; Cd. %81, $ 1405; 2 H. C., $ 917.] 


§ 1407. (6159.) Hearing and Order. 

On the return of the citation, or at such other time as the judge may ap- 
point, he must proceed to hear the proof and allegations of the parties. If it 
satisfactorily appears that the security is from any cause insufficient, he may 
make an order requiring the executor or administrator to give further secur- 
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ity, or to file a new bond in the usual form, within a reasonable time, not less 
than five days. [L. *77, p. 211, $ 4; Cd. ’81, $ 1406; 2 H. C., $ 918.] 


§ 1408. (6160.) Letters Revocable for Failure to Comply With Order. 

If the executor or administrator neglects to comply with the order within 
the time prescribed, the judge must by order revoke his letters, and his au- 
thority must thereupon cease. [L. ”77, p. 211, $ 4; Cd. ’81, $ 1407; 2 H. C., 
$ 919.] 


§ 1409. (6161.) Further Security on Motion of Court. 

When it comes to his knowledge that the bond of any executor or admin- 
istrator is from any cause insufficient, the judge, without any application, 
must cause him to be called to appear and show cause why he should not give 
further security, and must proceed thereon as upon the application of any 
person interested. [L. ’77,p. 211, $ 4; Cd. ’81, $ 1408; 2 H. C., $ 920.] 


See supra, § 1281, citation. 


§ 1410. (6162.) Who Disqualified as Sureties. 

No judge of the superior court, no sheriff, clerk of a court, or deputy of 
either, and no attorney at law, shall be taken as surety in any bond required 
to be taken in any proceeding in probate. [Cf. L. '54, p. 270, $ 19; Cd. ’81, 
$ 1409; L. 791, p. 383, $ 14; 2 H. C., $ 921.] 


See supra, $ 765, qualifications in arrest and bail. 


§ 1411. (6163.) Special Care in Taking Sureties. 

The judge shall take special care to take as sureties men who are solvent 
and sufficient, and who are not bound in too many other bonds; and to satisfy 
himself, he may take testimony, and examine, on oath, the applicant or person 
offered as surety. [Cf. L. ’54, p. 271, $ 20; Cd. ’81, $ 1410; L. ’91, p. 384, $ 15; 
2 H. C., $ 922.] 


See supra, $$ 1400, 1401, qualification and justification of sureties, 


§ 1412. (6164.) Bonds to be Recorded. 

The clerk shall record, in a well-bound book kept for that purpose, all 
bonds given by executors and administrators, and preserve the originals in 
regular file. (Cf. L. ’54, p. 271, $ 22; Cd. *81, $ 1411; L. ’91, p. 384, § 16; 2 
H. C., $ 923.] 


$ 1413. (6165.) Bond not to Fail for Want of Form. 

No bond required under the provisions of this chapter, and intended as 
such bond, shall be void for want of form or substance, recital or condition; 
nor shall the principal or surety on such account be discharged, but all the 
parties thereto shall be held and bound to the full extent contemplated by the 
law requiring the same, to the amount specified in such bond. In all actions 
on such defective bond, the plaintiff may state its legal effect in the same 
manner as though it were a perfect bond. (Cd. ’81, $ 1412; 2 H. C., y 924.] 

See supra $ 777, bonds not to fail for want of form. 
See supra, § 1395, bond. 
§ 1414. (6166.) Hearing and Orders. 

The applications and acts authorized by the foregoing sections in this 

chapter may be heard and determined in court or at chambers. All orders 
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made therein must be entered upon the minutes of the court. [Cf: L. ’77, p. 
211, § 4; Cd. ’81, $ 1413; L. '91, p. 384, $ 17; 2 H. C., $ 925.] 


Sec supra, § 1280, hearing in court or at chumbers. 


§ 1415. (6167.) Suspension by Judge, When. 

Whenever the judge has reason to believe, from his own knowledge, or 
from credible information, that any executor or administrator has wasted, 
embezzled, or mismanaged, or is about to waste or embezzle, the property of 
the estate committed to his charge, or has committed, or is about to commit, 
a fraud upon the estate, or is incompetent to act, or has permanently removed 
from the state, or has wrongfully neglected the estate, or has long neglected 
to perform any acts as such executor or administrator, he must, by order en- 
tered upon the minutes of the court, suspend the powers of such executor or 
administrator until the matter is investigated. [L. ’77, p. 211, $ 4; Cd. ’81, 
$ 1414; 2 H. C., $ 926.] 


See supra, $ 1379, revocation of letters. 
See infra, $ 1488, revocation for failure to give notice to creditors. 


Cited in 32 Wash. 488. 


§ 1416. (6168.) Hearing and Determination After Suspension. 

When such suspension is made notice thereof must be given to the exec- 
utor or administrator, and he must be cited to appear and show cause why his 
letters should not be revoked. If he fail to appear in obedience to the cita- 
tion, or if, appearing, the court is satisfied that there exists cause for his 
removal. his letters must be revoked, and letters of administration granted 
anew, as the case may require. [Cf. L. 77, p. 211, $ 4; Cd. 81, $ 1415; L. 
91, p. 384, $ 18; 2 H. C., $ 927.] 

See supra, § 1281, citation. 


Revocation of letters—Removal: See 1 Murphy, 42 Wash. 142; State ex rel. Rich- 
Remington’s Digest, p. 1202, §§ 24-28; In ardson v. Superior Court, 28 Wash. 617; 
re Hill's Estate, 6 Wash. 285; In re Diet- Filley y. Murphy, 30 Wash. 1. 
ıich’s Estate, 39 Wash. 520; Murphy v. 


8 1417. (6169.) Issues at Hearing. 

At the hearing, any person interested in the estate may appear and file 
his allegations in writing, showing that the executor or administrator should 
be removed, to which the executor or administrator may demur or answer. 


[L. 77, p. 211, $ 4; Cd. '81, $ 1416; 2 H. C., $ 928.] 


§ 1418. (6170.) Service of Notice by Publication. 

1f the executor or administrator has absconded or conceals himself, or 
has removed or absented himself from the state, notice may be given him of 
the pendeney of the proceedines by publication in such manner as the court 
may direct, and the court may proceed upon such notice as if the citation 
had been personally served. [L. *77, p. 211, $ 4; Cd. ’81, $ 1417; 2 IL C., 
5029.) 


§ 1419. (6171.) Answer of Executor or Administrator. 

In the proceedings authorized by the preceding section[s] for the re- 
moval of an executor or administrator, the court may compel his attendance 
by attachment, and may compel him to answer questions on oath touching 
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his administration, and upon his refusal so to do, may commit him to jail 
untii he obey, or may revoke his letters, or both. [L. ’77, p. 211, $ 4; Cd. ’81, 
$ 1418; 2 H. C., $ 930.] 


$ 1420. (6172.) Special Administrator Appointed, When. 

When, by reason of an action concerning the proof of a will, or from 
any other cause, there shall be a delay in granting letters testamentary or 
of administration, the judge may, in his discretion, appoint a special ad- 
ministrator (other than one of the parties) to collect and preserve the effects 
of the deceased; and in case of an appeal from the decree appointing such 
special administrator, he shall, nevertheless, proceed in the execution of his 
trust, until he shall be otherwise ordered by the appellate court. [L. ’54, 
p. 269, $ 11; Cd. ’81, $ 1419; L. ’91, p. 384, $ 19; 2 H. C., $ 931.] 


Cited in 17 Wash. 130; 38 Wash. 434. tion of the jurisdiction of the court: State 
The insufficiency of the showing made ex rel. Warren v. Ayer, 17 Wash. 127. 
for the appointment of a special admin- The executor of a will is a party within 


istrator is nothing more than an irregu- the meaning of this section: Hartley v. 
larity, which would not affect the ques- Lord, 38 Wash. 432. 


$ 1421. (6173.) Bond of Special Administrator. 

Every such administrator shall, before entering on the duties of his trust, 
give bond, with sufficient surety or sureties, in such sum as the judge shall 
order, payable to the state of Washington, with condition as required of an 
executor or in other cases of administration, to make and return into court, 
as soon as practicable, a true inventory of the goods, chattels, rights, and 
credits of the deceased which have or shall come into his possession or knowl- 
edge; and that he will truly account for all the goods, chattels, debts, and 
effects of the deceased that shall be received by him as special administra- 
tor, whenever required by the court, and will deliver the same to the person 
who shall be appointed executor or administrator of the deceased, or to such 
other person as shall be lawfully authorized to receive the same. [L. ’54, p. 
269, $ 12; Cd. ’81, $ 1420; 2 H. C., $ 932.] 


See supra, $ 1395, bond of general administrator. 


$ 1422. (6174.) Duties of Special Administrator. 

Such special administrator shall collect all the goods, chattels, and debts 
of the deceased, and preserve the same for the executor or administrator why 
shall thereafter be appointed; and for that purpose may commence and main- 
tain suits as an administrator, and may also sell such perishable and other 
goods as the court shall order sold, and he shall be allowed such compensa- 
tion for his service as the said court shall deem reasonable. [L. ’d4, p. 270, 
$ 13; Cd. ’81, $ 1421; 2 H. C., $ 833.] 


$ 1423. (6175.) Powers of Special Administrator Cease, When. 

Upon granting letters testamentary or of administration, the power of 
the special administrator shall cease, and he shall forthwith deliver to the 
executor or administrator all the goods, chattels, money, and effects of the 
deceased in his hands, and the executor or administrator may be admitted 
to prosecute any suit commenced by the special administrator, in like man- 
ner as an administrator de bonis non is authorized to prosecute a suit com- 
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menced by a former executor or administrator. [L. ’54, p. 270, $ 14; Cd. ’81,. 
$ 1422; 2 H. C., $ 934.] 


§ 1424. (6176.) Special Administrator not Liable to Creditors. 

Such special administrator shall not be liable to an action by any credi 
tor of the deceased, and the time for limitation of all suits against the estate 
shall begin to run from the time of granting letters testamentary or of ad- 
ministration in the usual form, in like manner as if such special administra- 
tion had not been granted. [L. ’54, p. 270, $ 15; Cd. ’81, $ 1423; 2 H. C., 
$ 935. ] 


§ 1425. (6177.) Account of Special Administrator. 

The special administrator shall also render an account, under oath, of 
his proceedings, in like manner as other administrators are required to do. 
[L. ’60, p. 185, $ 109; Cd. ’81, § 1424; 2 11. C., $ 936.] 


§ 1426. (6178.) Resignation of Executor or Administrator. 

If any executor or administrator, having first settled his accounts, shall 
publish for six weeks, in some newspaper in this state in general circulation 
in the county wherein his letters were granted, a notice of his intention to 
apply to the court to resign his letters, and the court, on proof of such pub- 
lication, believe that he should be permitted to resign, it shall so order. [Cf. 
L ’5+, p. 273, § 36; L. *60, p. 185, $ 110; L. *73, p. 274, $ 110; Cd. "81, $ 1425; 
2 H. C., $ 937.] 


Resignation and discharge: See 1 Remington's Digest, p. 1202, $ 25; State ex rel. Reser 
v. Superior Court, 13 Wash. 25, 


§ 1427. (6179.) Letters to be Surrendered on Resignation. 

Such person shall then surrender his letters, his power from that time 
shall cease, and he shall pay the expense of publication and of all the pro- 
ceedings on such application. [L- "4, p. 273, $ 37; Cd. ’81,8 1426; 4 H. C., 
§ 938.] f 


§ 1428. (6180.) Where One Resigns Others may Act. 

If there be more than one executor or administrator of an estate, and the 
letters to part of them be revoked or surrendered, or a part die or in any 
way become disqualified, those who remain shall perform all the duties re- 
quired by law. [L. ’54, p. 273, $ 38; Cd. ’81, $ 1427; 2 H. C., $ 939.] 


§ 1429. (6181.) Order of Appointment on Death or Resignation. 

If the executor or administrator of an estate shall die, resign, or the 
letters be revoked before the settlement of the estate, letters of administra- 
tion of the goods remaining unadministered shall be granted to those to 
whom administration would have been granted if the original letters had not 
been obtained, or the person obtaining them had renounced administration, 
and the administrator de bonis non shall perform the like duties and incur 
the like liabilities as the former executors or administrators. [Cf. L. ’54, 
p. 273, 8 39; L. "73, p. 274, $ 113; Cd. ’81, $ 1428; 2 H. C., $ 940.] 


As to necessity for appointment of ad- ton's Digest, p. 1203, $ 2914; Griffin v. War- 
ministrator de bonis non: See 1 Reming- burton, 23 Wash, 231. 


808 


Crap. VIII] LETTERS TESTAMENTARY AND OF ADMINISTRATION. $$ 1430-1433 


$ 1430. (6182.) Accounting upon Resignation or Revocation, etc. 

If any executor or administrator resign, or his letters be revoked, or he 
die, he or his representatives shall account for, pay, and deliver to his suc- 
cessor, or to the surviving or remaining executor or administrator, all money 
and property of every kind, and all rights, credits, deeds, evidences of debt. 
and papers of every kind of the deceased, at such time and in such manner 
as the court shall order on final settlement with such executor or administra- 


tor, or his legal representatives. 
C., § 941.] 
See supra, § 1379, revocation of letters, 


Cited in 6 Wash, 292. 

Where husband acts as executor under 
wife’s will, but dies before completion of 
administration, and the executors of hus- 
band’s own will take possession and admin- 
ister upon all busband’s property, including 
separate and community estate of deceased 
wife, such administration is merely irregu- 
lar and not void, and ordinary rules relat- 
ing to liability of executors de son tort do 
not apply to them: In re llill's Estate, 6 
Wash. 256. 

In such case, although it is proper for the 
community estate to be administered, and 
where an administrator with the will an- 
nexed has been appointed for the wite’s es- 
tate subsequent to the death of the hus- 
band, who was acting as her executor, and 
such administrator does not proceed to dili- 
gently administer upon the community, but 


§ 1431. 


[L. '54, p. 273, $ 40; Cd. ’81, $ 1429; 2 H. 


sits by for eighteen months and sees the 
same administered in the settlement of the 
husbund's estate, such administrator of the 
wife's estate is estopped from setting 
up claim of right to such administration: 
Id. 

Notes found in Oregon secured by mort- 
gages on land in Washington, and where 
there has been a proper accounting to the 
Oregon probate court, will relieve an ad- 
ministrator of that eourt from any liability 
in the courts of Washington, in an action 
begun against him by an administrator ap- 
pointed by the Washington probate court: 
MeCoy v. Ayres, 2 W. T. 307. 

An administrator is not estopped to cun- 
test the validity of a mortgage made by a 
former administrator: Wallace v. Grant, 27 
Wash, 130. 


(6183.) Action by Successor for Assets. 


The succeeding administrator, or remaining executor or administrator, 
may proceed by law against any delinquent former executor or administra- 
tor, or his personal representatives, or the sureties of either, or against any 


other person possessed of any part of the estate. 


[C£. L. ’54, p. 273, $ 41; 


Cd. '81, $ 1430; L. ’91, p. 384, $ 20; 2 H. C., $ 942.] 


See notes to last section. 


$ 1432. 


(6184.) Limitation of Actions Against Sureties, 


All actions against sureties shall be commenced within six years after 
the revocation or surrender of letters of administration or death of the prin- 


cipal. 
$ 933.] 


[C£. L. ’54, p. 274, $ 42; Cd. '81, $ 1431; L. ’91, p. 385, 8 21; 2 H. C. 


See supra, $ 161, limitation of actions against administrators for malfeasance, etc. 


See supra, $ 967, limitations in general. 


See infra, $ 1535, actions by and against administrators. 
See infra, § 1574, administrator personally liable to creditors, 


See infra, § 8336, release of sureties. 


§ 1433. 


(6185.) Attachment for Failure to Settle. 


If any executor or administrator fail to make either annual or final set- 


tlement as required by law, and do not show good cause for such failure, 
after having been cited for that purpose, the court shall order such executor 
or administrator to make such settlement, and may enforce obedience to such 
order by attachment and may revoke his letters. [L. ’54, p. 274, § 43; Cd. 81, 
§ 1432; 2 II. C., $ 944.] 
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§ 1434. (6186.) Attachment of, When Letters Surrendered. 

If any person who has surrendered his letters testamentary or of admin- 
istration, or whose letters have been revoked, or the legal representatives of 
any deceased executor or administrator, shall fail to make final settlement 
as required by law, after being cited for that purpose by the court, it shall 
order such delinquent to make such settlement, and may enforce obedience 
to such order by attachment. [L. ’54, p. 274, $ 44; Cd. ’81, $ 1433; 2 H. C., 
$ 945. ] 


§ 1435. (6187.) Costs upon Attachment. 

In all cases where citations or attachments may be issued against any 
executor, administrator, or other person for failing to settle his accounts, 
such delinquent shall pay all costs incurred thereby, the collection of which 
costs may be enforced by attachment. [Cf. L. ’54, p. 274, $ 45; L. ’73, p. 275, 
$ 119; Cd. 81, $ 1434; 2 H. C., $ 946.] 


$ 1436. (6188.) Partnership Property, Inventory of. 

The executor or administrator of a deceased person who was a member 
of a copartnership shall include in the inventory of such person’s estate, in 
a separate schedule, the whole of the property of such partnership; and the 
appraisers shall estimate the value thereof, and also the value of such per- 
son’s individual interest in the partnership property, after the payment or 
satisfaction of all the debts and liabilities of the partnership. [L. ’54, p. 
274, § 46; L. ’73, p. 275, $ 120; Cd. ’81, $ 1435; 2 H. C., $ 947.] 


Cited in 2 Wash. 335; 5 Wash. 381; 12 There being no survivorship in partner- 
Wash. 70; 27 Wash. 187; 30 Wash. 279; 31 ship real property, the legal title of which 
Wash. 42. was in the name of a deceased partner, the 

Upon the death of a partner in whose surviving partner cannot maintain an ac- 
name partuership real property is held, the tion to quiet title thereto until he has ac- 


legal title descends to his heirs, who take 
subject to the debts of the firm, and the 
interest of the surviving partner therein is 
merely an equitable one: Hannegan v. Roth, 


quired the legal title: Id. 

Duty of executor as to inventory of part- 
nership property: See In re Alfstad’s Es- 
tate, 27 Wash. 175. 


12 Wash. Co. 


§ 1437. (6189.) Administration of Partnership Estate. 

After the inventory is taken, the partnership property shall be in the 
custody and control of the executor or administrator for the purposes of 
administration, unless the surviving partner shall within five davs from the 
filing of the inventory, or such further time as the court may allow, apply 
for the administration thereof, and give the bond therefor hereinafter pre- 
scribed. [Cf. L. ’54, p. 274, $ 47; L. "73, p. 276, $ 121; Cd. ’81, $ 1436; 2 H. 
C., $ 948. ] 

See notes to §§ 1436, 1438. 


§ 1438. (6190.) Surviving Partner Entitled to Administration. 

If the surviving partner apply therefor, as provided in the last section, 
he is entitled to the administration of the partnership estate, if he have the 
qualifications and competency required for a general administrator. Ile is 
denominated an administrator of the partnership, and his powers and duties 
extend to the settlement of the partnership business generally, and the pay- 
ment or transfer of the interest of the deceased in the partnership prop- 
erty remaining after the payment or satisfaction of the debts and liabilities 
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of the partnership, to the executor or general administrator, within six 
months from the date of his appointment, or such further time, if necessary, 
as the court may allow. In the exercise of his powers and the performance 
of his duties, the administrator of the partnership is subject to the same 
{imitations and liabilities, and control and jurisdiction of the court, as a 


general administrator. [Cf. L. '54, p. 274, §§ 48-51; L. ’63, p. 225, $$ 155-158; 
L. 73, p. 276, $ 122; Cd. ’81, $ 1437; 2 H. C., $ 949.] 


Cited in 20 Wash. 219; 29 Wash. 392; 30 
Wash. 278. 


Administration of partnership estate, 
upon death of partner: See 2 Remington’s 
Digest, pp. 2224, 2225, §§ 56-62; Hannegan 
v. Roth, 12 Wash. 65; Alfstad’s Estate, 27 
Wash. 175; State ex rel. Bogey v. Neal, 29 
Wash. 391; Brigham Hopkins Co. v. Gross, 
20 Wash. 218; Id., 30 Wash. 277. 


In the absence of statutory provisions the 
surviving partner is liable and has exclu- 
sive control of partnership effects; suits 
must be brought by or against him for 
partnership demands or liabilities. Remedy 
cannot be had against the executor of the 
deceased partner unless partnership prop- 
erty is insufficient to satisfy the same: 
Barlow v. Coggan, 1 W. T. 257. 


The partner may satisfy the debt, and re- 
imburse himself so far as he is entitled to 
reimbursement from the estate of the de- 
ceased in his custody: Id. 


The general rule requiring claims against 
estates of deceased persons before suit to 
be presented to the administrator of the 


partnership has no application in this case: 
Id 


Presentment and demand on a note should 
be made to the surviving partnership maker, 
and not to executor of deceased partner: 
Id. 

The statute of 1862 for the settlement of 
partnership estates was in aid of the com- 
mon-law method of closing such estates, in- 
stead of exclusion thereof, and where no 
steps were taken to procure administration 
of the affairs of the partnership under the 
statute, the surviving partner had full power 
to settle its affairs: Dyer v. Morse, 10 Wash. 
492. 

Where, upon the death of a party, while 
the law of 1862 for the settlement of part- 
nership estates was in force, no adminis- 
tration was had upon his estate, but the 
surviving partner settled the affairs of the 
firm, paying off its indebtedness, which 
amounted to more than the partnership as- 
sets, and in order to reimburse himself 
took possession of the partnership realty as 
his own, he acquired the same right therete 
which he could have conveyed to another: 


Id. 


§ 1439. (6191.) Bond of Administrator of Partnership. 

The bond of the administrator of the partnership shall be in a sum not 
less than double the value of the partnership property, and shall be given 
in the same manner and be of the same effect as the bond of a general ad- 
ministrator. [Cf. L. ’54, p. 274, $ 48; L. ’63, p. 225, $ 155; L. °73, p. 276, 
$ 123; Cd. ’81, § 1438; 2 H. C., § 950.] 


See supra, § 1395, bond of general administrator. 


§ 1440. (6192.) General Administrator to Give Additional Bond, When. 

In case the surviving partner is not appointed administrator of the part- 
nership, the administration thereof devolves upon the executor or general 
administrator, but before entering upon the duties of such administration, 
he shall give an additional bond in double the value of the partnership prop- 
erty. [Cf. L. *63, p. 226, § 157; L. ’73, p. 276, $ 124; Cd. ’81, $ 1439; 2 II. C., 
$ 951.] 


$ 1441. (6193.) Surviving Partner to Furnish Exhibit. 

Every surviving partner, on the demand of an executor or administra- 
tor of a deceased partner, shall exhibit and give information concerning the 
property of the partnership at the time of the death of the deceased partner, 
so that the same may be correctly inventoried and appraised; and in case 
the administration thereof shall devolve upon the executor or administrator, 
such survivor shall deliver or transfer to him, on demand, all the property 
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of the partnership, including all books, papers, and documents pertaining 
to the same, and shall afford him all reasonable information and facilities for 
the performance of the duties of his trust. [Cf. L. ’63, p. 226, $ 159; L. *73, 
p. 277, § 125; Cd. ’81, § 1440; 2 H. C., § 952.] 


§ 1442. (6194.) Surviving Partner Cited to Give Information. 

Any surviving partner who shall refuse or neglect to comply with the 
requirements of the last section may be cited to appear before the court; and 
unless he show cause to the contrary, the court shall require him to comply 
with such section in the particular complained of. [Cf. L. ’54, p. 275, $ 53; 
L. ’63, p. 227, $ 160; L. *73, p. 227, $ 126; Cd. 81, $ 1441; 2 H. C., $ 953.] 


See supra, § 1281, citation. 


§ 1443. (6195.) Who Disqualified—Revocation. 

The following persons are not qualified to act as executors or adminis- 
trators: Nonresidents of this state, minors, judicial officers other than justices 
of the peace, persons of unsound mind or who have been convicted of any 
felony or of a misdemeanor involving moral turpitude. And when any per- 
son to whom letters testamentary or of administration have been issued be- 
comes disqualified to act because of leaving the state, becoming of unsound 
mind, or is convicted of any crime or misdemeanor involving moral turpi- 
tude, the court having jurisdiction shall revoke his or her letters as in this 
chapter provided. [L. ’63, p. 227, $ 164; L. 77, p. 227, $ 127; Cd. ’81, $ 1442; 
2 11. C., $ 954.] 


See supra, $ 1372, to whom letters granted. 

See supra, $ 1378, marriage no disqualification. 

See supra, $ 1389, persons entitled to. 

Provision regarding disqualification of married women omitted as repealed by $1378, 
supra. 


Cited in 33 Wash. 170, 171. 

Foreign appointment and actions by 
foreign executors or administrators: See 1 
Remington’s Digest, p. 1229, $8 170-173. 

Property in this state vested in a non- 
resident administrator is liable to attach- 
ment and other process: Barlow v. Coggan, 
1 W. T. 257. 

A personal representative of deceased will 
not be recognized unless clothed with au- 


An assignee of an administrator appointed 
in one state may bring an action in another 
without administration being first had in the 
latter state: Munson v. Exchange National 
Pank, 19 Wash. 125; Waldo v. Milroy, 19 
Wash. 156. 

The fact that an administrator is a non- 
resident of the state «docs not amount to 
such a fraud as to avoid the proceedings 
had: Meikle v. Cloquet, 44 Wash. 513. 


thority under our laws: Id. 


§ 1444. (6196.) Settlement of Estates Without Administration. 

In all cases where it is provided in the last will and testament of the 
deceased that the estate shall be settled in a manner provided in such last 
will and testament, and that letters testamentary or of administration shall 
not be required, and where it also duly appears to the court, by the inventory 
filed, and other proof, that the estate is fully solvent, which fact may be es- 
tablished by an order of the court on the coming in of the inventory, it shall 
not be necessary to take out letters testamentary or of administration, ex- 
cept to admit to probate such will, and to file a true inventory of all the 
property of such estate in the manner required by existing laws. And after 
the probate of such will and the filing of such inventory all such estates may 
be managed and settled without the intervention of the court, if the said 
last will and testament shall so provide: But provided, that in all such cases 
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the claims against such estates shall be paid within one year from the date 
of the first publication of notice to ereditors to present their claims, unless 
such time be extended by the court, for good cause shown, for a reasonable 
time: Provided, however, in all such cases, if the party named in such will 
as executor shall decline to execute the trust, or shall die or be otherwise 
disabled from any cause from acting as such executor, then letters testa- 
mentary or of administration shall issue as in other cases: And provided fur- 
ther, if the party named in the will shall fail to execute the trust faithfully 
and to take care and promote the interests of all parties taking under the 
will, then, upon petition of a creditor of such estate, or of any of the heirs, 
or of any person on behalf of any minor heirs, it shall be the duty of the 
court of the county wherein such estate is situated to cite such person having 
the management of such estate to appear before such court, and if, upon 
hearing of such petition it shall appear that the trust in such will is not 
faithfully discharged, and that the parties interested, or any of them, have 
been or are about to be damaged by such actual doings of the executor, then 
letters testamentary or of administration shall be had and required in such 
cases, and all other matters and proceedings shall be had and required as are 
now required in the administration of estates, and in such cases the costs 
of the citation and hearing shall be charged against the party failing and 
neglecting to execute the trust as required in such will. (Cf. L. ’68, p. 49, 
$ 2; L. ’69, p. 298 et seq.; Cd. ’81, $ 1443; 2 H. C., $ 955; L. ’97, p. 285, $ 1.] 
See supra, § 1404, bond dispensed with. 


Cited in 3 Wash. 411; 5 Wash. 117; 11 
Wash. 262; 16 Wash. 342; 19 Wash. 607; 
21 Wash, 187, 188, 578; 26 Wash. 104; 
29 Wash. 423; 48 Wash. 275. 

Withdrawing estate from administra- 
tion: See 1 Remington’s Digest, p. 1197, 
§ 3; State ex rel. Cox v. Superior Court, 
21 Wash. 575; Boyer v. Robinson, 26 Wash. 
117; MaeDonald’s Estate, In re, 29 Wash. 
422; State ex rel. Phinney v. Superior 
Court, 21 Wash. 186; Logging Co. v. Clowe, 
29 Wash. 721. 

Jurisdietion of courts over management 
of estate: See 1 Remington's Digest, p. 
1204, $ 38; Seattle v. MeDonald, 26 
Wash. 98; Moore v. Kirkman, 19 Wash. 
605; In re McDonald's Estate, 29 Wash. 
422, 

Where trustees of the property of an 
estate, instead of executors, have been 
appointed by a will, the probate court has 
no jurisdiction of questions involving their 
management of the estate, but the same 
are triable in equity: Smith v. Smith, 15 
Wash. 239. 

Under this seetion, where tbe testator 
provides by will that the trustees shall 
manage and settle the estate by the terms 
of the will without the intervention of 
court, the power of such trustees is de- 
rived from the will and their duty pre- 
scribed by it, and, so long as they faith- 
fully comply with its provisions their acts 
cannot be called in question by any court: 
Newport v. Newport, 5 Wash. 114; see 
Ralph v. Lomer, 3 Wash. 401, 411. 
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In foreclosure of a mortgage executed 
by the executor of decedent's estate, an 
allegation in the complaint that the will 
authorized and directed said executor to 
administer upon said estate without the 
intervention, order or advice of any court, 
and to fully exeeute all its terms and pro- 
Visions, sufficiently shows that no letters 
testamentary were required in the settle- 
ment of the estate: Miller v. Borst, 11 
Wash. 260. 


A complaint in foreclosure of a mort- 
gage, executed by the executor of a de- 
cedent's estate, sufficiently alleges the 
power under the will to make the note 
and mortgage in controversy, when it ap- 
pears from the complaint that it was the 
intention of the testator that the estate 
should be administered without the aid of 
any court, that the executor had per- 
formed all the terms and conditions of 
said will, that he had executed the note 
and mortgage, and that his action therein 
had been fully confirmed by the court; the 
necessary inference from such allegations 
being that the execution ot the note and 
mortgage was within the powers conferred 
by the will: Id. 


As to discretionary power of sale, see 
Sharp v. Greene, 22 Wash. 677, 

The law presumes that the executor of 
a nonintervention will will seasonably pub- 
lish notice to creditors, as required by 
statute, and a complaint upon a claim is 
demurrable where the action was not com- 
menced until five years after testator's 


$$ 1445-1448 


death, and there is no allegation that no- 
tice to creditors was not given, or any ex- 
cuse shown for the delay: Foley v. Mc- 
Donnell, 48 Wash. 272. 


PROBATE LAW AND PROCEDURE, 


[TITLE X 


Sufficiency of consideration for sale by 
executors and trustees in a noninterven- 
tion will: See Sprague v. Betz, 44 Wash. 
650. 


§ 1445. (6197.) Inventory to be Filed Within Thirty Days. 

All executors and administrators of estates that have not been fully 
settled and closed, and who shall not have filed an inventory of all the prop- 
erty as required by the existing laws, shall, within thirty days after the 
taking effect of this act, file a true inventory of all the property of any such 
estate, and in case it appears to the court by any such inventory or other 
proof that any such estates are insolvent, such estates shall be settled by the 
court as in cases of intestacy, and the court shall make an order requiring 
the executor or administrator to make a report of his acts to the court, [L. 
"97, p. 286, $ 2.] 

“This act”: Of March 16, 1897. 


Cited in 21 Wash. 188, 578. 
This section is unconstitutional in so 
far as it impairs vested rights, under non- 


§ 1446. (6198.) Sale of Property. 

Such executors, who have been heretofore acting under wills dispensing 
with letters testamentary or of administration, and those who may here- 
after act under such wills, shall have power, after the filing of an inventory 
of the estate, if the said estate has been adjudged to be solvent according 
to the provisions of the last preceding section, to sell and convey the real 
and personal property of their testator, where the will authorizes them so to 
do, without an order of the court for that purpose, and without notice or con- 
firmation of sale. [L. 97, p. 286, $ 3.] 


§ 1447. (6199.) Performance of Contracts. 

Such executor, after the order referred to in section 1445 has been made, 
declaring the estate solvent, shall have the power to carry out and perform 
all the contracts and undertakings of his testator, which he might be re- 
quired by law to execute, and it shall not be necessary to obtain an order of 
the court authorizing the same, or an ordei confirming the same. [L. ’97, 
p. 236, § 4.] 


§ 1448. (6199a.) Publication of Notice. 

Upon publication of notice to creditors to present their claims to such 
executor, for a period of time and in the manner required of executors and 
of administrators holding letters testamentary and of administration under 
the laws of this state, said creditors shall be required to present their claims 
to the said executor within one year from the date of the first publication 


intervention wills: State ex rel. Phinney 
v. Superior Court, 21 Wash. 186. 


of said notice, and if they fail to do so their claim shall be barred. [L. ’97, 
p. 287, $ 5.] 
Cited in 48 Wash, 275. 685. And this section applies to wills ex- 


Under this section, creditors must pre- 


sent their claims to the executor of a non- 
intervention will within one year after 
publication of notice to creditors, as in 
other cases, or they will be barred: Foley 
v. McDonnell, 48 Wash. 272 (overruling 
earlier cases); Strand v. Stewart, 51 Wash. 
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ecuted prior to the passage of the act: 
Strand v. Stewart, supra. 

An adjudication of solvency of an estate, 
in the case of a nonintervention will, need 
not precede the publication of notice to 
creditors, which is required immediately 
upon appointment: Strand v. Stewart, supra. 


CHAP. IX] THE INVENTORY AND EFFECTS OF DECEASED PERSONS, § 1449 


CHAPTER IX. 
THE INVENTORY AND EFFECTS OF DECEASED PERSONS. 


§ 1449. (6200.) Right of Possession of Estate. 

Every executor or administrator shall, after having qualified, by giving 
bond as hereinbefore provided, have a right to the immediate possession of 
all the real as well as personal estate of the deceased, and may receive the 
rents and profits of the real estate until the estate shall be settled or delivered 
over, by order of the court, to the heirs or devisees, and shall keep in tenant- 
able repair all houses, buildings, and fixtures thereon, which are under his 


control. 


H. C., § 956.] 


[Cf. L. '54, p. 278, $ 65; L. ’60, p. 189, $ 132; Cd. '81, $ 1444; 2 


See supra, Title X, Chaps. VI, and VIT, descent and distribution, 

See supra, $ 1366 et seq., rights of heirs, devisees, etc. 

See intra, $ 1534, right to possession of estate. 

See infra, $ 1610 et seq., specific performance of contracts of decedents. 


Cited in 1 Wash. 480; 2 Wash. 335; 4 
Wash. 172, 500, 501; 7 Wash. 381, 650; 
10 Wash. 599; 17 Wash. 676; 27 Wash. 
188; 32 Wash. 487; 38 Wash. 264; 42 Wash. 
351, 353. 

JURISDICTION AND RIGHT OF POS- 
SESSION.—Upon the appointment of an 
administrator the court obtains jurisdic- 
tion of the estate, and the administration 
is a proceeding in rem: Furth v. U. $. 
Mortgage & Trust Co., 13 Wash. 73, 75; 
Ryan v. Ferguson, 3 Wash. 356; Ackerson 
v. Orchard, 7 Wash. 377; Hyde v. Heller, 
10 Wash. 586; Dooley v. Russell, 10 Wash. 
195. 

Our code differs from that of Oregon in 
that the administrator or executor shall 
take possession of and hold the estate, 
botn real and personal, “until the estate 
shall be settled or delivered over, by or- 
der of the probate court, to the heirs or 
devisees”: Webster v. Seattle Trust Co., 
7 Wash, 642, 650. 

Right of administrator to possession and 
use of real property: See 1 Remington’s 
Digest, p. 1206, § 48; Noble v. Whitten, 
38 Wash. 262; Gibson v. Slater, 42 Wash. 
347. 

An administrator takes charge of the 
entire estate of the decedent, whether it 
passes to the heirs by descent or other- 
wise: Ward v. Moorey, 1 W, T. 104; and 
under this section the administrator has 
the right to the immediate possession of 
all real estate, and when an administrator 
is appointed it is his duty to take pos- 
session of both personal and real property: 
Hanford v. Davies, 1 Wash. 476, 480. 

A devisee of lands under a foreign will 
admitted to probate where the lands are 
situated cannot maintain ejectment there- 
for: Dunn v. Peterson, 4 Wash. 170. 

Though heirs take title at once to real 
estate, on death of ancestor, vet such title 
is subject to right of administration and 
probate to judicially determine who the 
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heirs or devisees are: Hanford v. Davies, 
supra. 

After filing of bond, an executor is quali- 
fied to act, whether letters testamentary 
have issued or not, and the year allowed 


.by $ 170 for commencement of action 


against the executor begins to run: See 1 
Remington’s Digest, p. 1225, § 149; Bank 
of Montreal v. Buchanan, 32 Wash. 480; 
Gleason v. Hawkins, 32 Wash. 464. 

As a general rule, the intervention of 
the probate court and a disttibution there- 
under are essential to passing title to de- 
cedent’s heirs, and an allegation that sev- 
eral persons plaintiff are heirs at law is 
not sufficient to establish the fact that 
they are jointly interested in the property 
to be recovered and entitled jointly to 
maintain an action therefor: Balch v. 
Smith, 4 Wash. 497; Dunn v. Peterson, 
supra; Hanford v. Davies, 1 Wash. 476. 

If the complaint, in an action by an 
heir, sets up facts showing administration 
unnecessary, it will not be held insuffi- 
cient because plaintiff is suing as heir, 
when there has been no distribution (Balch 
v. Smith, 4 Wash. 497; Hill v. Young, 7 
Wash. 33, distinguished): Tucker v. Mas- 
tick, 9 Wash. 357. | 

\Where there has been no administration 
on the wife’s estate or upon the com- 
munity, for eight years after death, her 
husband and an only child surviving, the 
presumption is as to the community real 
property that there is no necessity of 
administration, and that the child’s right 
as heir of its mother in the community is 
complete: Hill v. Young, supra; and that 
the husband’s power to dispose of com- 
munity realtv, although acquired under 
the act of 1869, ceased upon wife’s death 
and the property became vested by moieties 
in the husband and child: Id. 

Under this section the probate court had 
jurisdiction to grant letters of adminis- 
tration upon a decedent's estate, although 


§§ 1450, 1451 


no personal property is within the terri- 
tory, no creditors of the estate existed, 
and decedent’s estate was being adıninis- 
tered in a sister state; and there being no 
personal property, it was proper to order 
sale of the realty to pay expense of ad- 
ministration and taxes on the realty: Han- 
ford v. Davies, supra. 

Under the statutes of this state the le- 
gal title to land of a decedent vests in 
his executor for the purpose of passing 
title made under a contract by the de- 
cedent and the rights of heirs or devisees 
in the land are confined to the purchase 
money due on the contract: Hyde v. Heller, 
10 Wash. 586. 

The fact that a tender of the purchase 
price of land is made to an executor be- 
fore he has qualified does not impose upon 
such executor the duty of executing a 
deed after his qualification, when the ten- 
der is not kept good, especially when the 
time of the execution of the deed is not 
made of the essence of the contract: Id. 
What was and what was not a sufficient 
tender to a vendor’s executor: See Id. 

On the decease of an intestate pre-emp- 
tor, whose title is yet inchoate, a salable 
possessory right passes to his adminis- 
trator, subject to the trust to perfect title 
in favor of the heirs if the estate will 
enable him to do so and the interest of 
heirs so demand, with liability for neg- 
lect of duty, and he may dispose of the 
possessory right under orders of court: 
Burch v. McDaniel, 2 W. T. 58; he can 
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transfer no interest in the land, but may 
release the entry: Id. 

But see Towner v. Rodegeb, 33 Wash. 
153. 

Under § 1341, supra, upon the death of 
either husband or wife the whole com- 
munity estate, and not merely the dece- 
dent's interest therein, is subject to ad- 
ministration for the payment of com- 
munity debts: Ryan v. Ferguson, 3 Wash. 
356. 

The property of the community is to be 
administered with the estate ot that mem- 
ber who is first deceased, and the widow 
of a decedent cannot maintain her action 
for her half interest until after a decree 
of distribution in the probate proceedings: 
Lawrence v. Bellingham Bay etc. Ry. Co., 
4 Wash. 664; Balch v. Smith, 4 Wash. 497; 
but see supra, §§ 1366 et seq. 

Our courts cannot recognize the personal 
representatives of deceased persons unless 
clothed with authority derived from the 
laws of this territory: Barlow v. Coggan, 
1 W. T. 257. 

Property vested in a nonresident admin- 
istrator is liable to attachment and other 
process: Id. 

The legal representative of a decedent’s 
estate has power to compromise law suits 
involving realty belonging thereto, when 
the legal title is in the adverse party, 
without submitting the matter to the pro- 
bate court for authorization and approval: 
Dennv v. Parker, 10 Wash. 218. See 
§ 1539, infra, 


Every executor and administrator shall make and return, upon oath, 
into the court, within one month after his appointment, a true inventory of 
the real and personal estate of the deceased, which shall come to his posses- 
sion or knowledge. [L. ’60, p. 190, $ 136; Cd. ’81, $ 1445; 2 H. C., $ 957.] 


Sce supra, § 1445, inventory in case of nonintervention will, 
See intra, § 1453, inventory to include moneys, 


See infra, § 1456, signing and verification. 


See infra, § 1457, penalty for failure to return. 


See infra, § 1408, additional inventory. 


See intra, $ 1464, suspension when estate less than $1.000. 
See infra, $ 1459, claims to be presented with inventory. 


Cited in 29 Wash. 540; 30 Wash. 567; 
38 Wash. 265; 42 Wash. 353. 

The failnre of an administrator to in- 
elude certain lands will not deprive him 
of authority to administer thercon, when 


§ 1451. 


a supplemental statement has been filed 
describing and showing their value, al- 
though not filed as an additional inven- 
tory: Ackerson v. Orchard, 7 Wash. 377. 


(6202.) Appraisement of Estates, 


The estates and effects comprised in the inventorv shall be appraised by 


three suitable disinterested persons, who shall be appointed by the court. 
If any part of the estate shall be in another county than that in which letters 
are issued, appraisers residing in such county may be appointed by the court 
having jurisdiction of the case, or, if most advisable, the same appraisers 
may act. Such appraisers shall receive as compensation for their services 
three dollars per day, to be paid out of the estate, and when they have to go 
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out of their county, mileage shall be allowed: Provided, that where it ap- 
pears to the satisfaction of the court, from the return of the inventory or 
other proof, that the whole estate consists of personal property: of less value 
than one hundred dollars, exclusive of moneys, drafts, checks, bonds, or 
other securities of fixed valuation, an appraisement may be dispensed with, 
in the discretion of the court. ([Cf. L. ’54, p. 276, $ 57; Cd. ’81, $ 1446; L. 
'88, p. 186, $ 1; 2 H. C., $ 958.] 


$ 1452. (6203.) Oath and Duties of Appraisers. 

Before proceeding to the discharge of their duties, the appraisers shall 
take and subscribe an oath, before any officer authorized to administer oaths, 
to be attached to the inventory, that they will honestly and impartially ap- 
praise the property which shall be exhibited to them, according to the best 
of their knowledge and ability; they shall proceed to estimate and appraise 
the property, and set down each article separately, with the value thereof 
in dollars and cents, in figures, opposite the respective articles. The inven- 
tory shall contain all the estate of the deceased, real and personal, a state- 
ment of all debts, partnership and other interests, bonds, mortgages, notes, 
and other securities for the payment of money belonging to the deceased, 
specifying the name of the debtor in each security, the date, the sum orig- 
inally payable, the indorsements thereon, if any, and their dates, and the 
sum which, in the Judgment of the appraisers, may be collectible on each 
debt, interest, or security, [L. ’54, p. 276, $ 58; Cd. ’81, $ 1447; 2 H. C., 
$ 959. ] 


§ 1453. (6204.) Inventory to Include Moneys, etc. 

The inventory shall also contain an account of all monevs belonging to 
the deceased, which shall have come to the possession or knowledge of the 
executor or administrator; and if none shall come to his possession or knowl- 
edge, the fact shall be so stated in the inventory. [L. ’d4, p. 277, $ 59; Cd. 
81, $ 1448; 2 H. C., $ 960.] 

Cited in 29 Wash. 541. 


$ 1454. (6205.) Executor or Administrator not Released by Appointment. 
The naming of any person as executor in a will, or the appointment of 
any person as administrator, shall not operate as a discharge from any just 
claim which the testator or intestate had against the executor or administra- 
tor, but the claim shell be included in the inventory, and the executor and — 
administrator shall be hable to the same extent as he would have been had 
he not been appointed executor or administrator, [Cf. L. ’d4, p. 277, § 60; 
L. *60, p. 63, $ 5; Cd. ’81, $ 1449; 2 11. C., $ 961.] 
Cited in 17 Wash. 52, 


§ 1455. (6206.) Bequest Invalid Against Creditor, When. 

The discharge or bequest in a will of any debt or demand of the testa- 
tor against any executor named in his will or against anv other person, shall 
not be valid against the creditors of the deceased. but shall be construed as 
a specific bequest of such debt or demand, and the amount thereof shall be 
included in the inventory, and shall, if necessary, be applied in payment of 
his debts; if not necessary for that purpose, it shall be paid in the same man- 
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ner and proportions as other specific legacies. [L. ’54, p. 277, $ 61; Cd. 81, 
$ 1450; 2 H. C., $ 962.] 


$ 1456. (6207.) Inventory to be Signed and Verified. 

The inventory shall be signed by the appraisers, and be verified by the 
oath of the executor or administrator to the effect that the inventory con- 
tains a true statement of all of the estate of the deceased which has come to 
his possession or knowledge, and particularly of all moneys belonging to the 
deceased, and of all just claims of the deceased against the executor or ad- 
ministrator. [L. ’54, p. 277, $ 62; L. ’73, p. 280, $ 136; Cd. ’81, $ 1451; 2 11. 
C., $ 963.] ° 


§ 1457. (6208.) Penalty for Failure to Return Inventory. 

If any executor or administrator shall neglect or refuse to return the 
inventory within the period prescribed, or within such further time, not 
exceeding three months, as the court shall allow, the court shall revoke the 
letters testamentary or of administration; and the executor or administrator 
shall be liable on his bond to any party interested for the injurv sustained 
by the estate through his neglect. [L. *54, p. 277, $ 63; L. ’73, p. 280, § 137; 
Cd. ’81, $ 1452; 2 H. C., $ 964.] 

See supra, $ 1450, enter 

Cited in 30 Wash. 568, 

This section in directory and not mandatory: Clancy v. McElroy, 30 Wash. 567, 
§ 1458. (6209.) Additional Inventory, When. 

Whenever property not mentioned in any inventory shall come to the 
knowledge and possession of the executor or administrator, he shall cause 
the same to be appraised in the manner prescribed in this chapter, and an 
additional inventory to be returned, subseribed and sworn to as is provided 
in this chapter, as soon as practicable after the discovery thereof, and the 
making of such inventory may be enforced, after notice, by attachment to 
which may be added the revocation of the letters. [Cf. L. ’54, p. 277, $ 64; 
L. *13, p. 281, $ 138; Cd. ’81, $ 1453; 2 IL C., $ 965.] 

See notes to $ 1450, supra, tnventary: 

Cited in 29 Wash. 541. 

Supplemental inventory: See 1 Remington’s Digest, p. 1204, § 33; Ackerson v. Orchard, 
7 Wash, 377. 
§ 1459. (6210.) Personal Estate, How Applied. 

The personal estate of the deceased which shall come into the hands of 
the executor or administrator shall be first chargeable with the payment of 
the debts and expenses; and if the goods, chattels, rights, and credits in the 
hands of the executor or administrator shall not be sufficient to pay the debts 
of the deceased, the expenses of the administration, and the allowance to 
the family of the deceased, the whole, or so much as may be necessary, of the 
real estate may be sold for that purpose by the executor or administrator, 
in the manner prescribed in this chapter. [L. 754, p. 278, $ 66; Cd. ’81, 
$ 1404; 2 H. C., $ 966.] 


$ 1460. (6211.) Penalty for Embezzlement. 
If any person, before the granting of letters testamentary or administra- 
tion, shall embezzle or alienate any of the moneys, goods, chattels, or effects 
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of any deceased person, he shall stand chargeable, and be liable to the action 
of the executor or administrator of the estate, in double the value of the 
property so embezzled or alienated, to be recovered for the benefit of the 
estate. [L. ’54, p. 278, $ 67; Cd. ’81, $ 1455; 2 H. C., $ 967.] 


§ 1461. (6212.) Citation to Recover Property Unlawfully Withheld. 

If the executor, administrator, heir, legatee, creditor, or other person 
interested in the estate of any deceased person, shall complain to the court, 
on oath, that any person is suspected of having concealed, embezzled, smug- 
gled, conveyed away, or disposed of any moneys, goods, or chattels of the 
deceased, or that he has in his possession or knowledge any deeds, convey- 
ances, bonds, contracts, or other writings which contain evidence of or tend 
to disclose the right, title, interest, or claim of the deceased to any real or 
personal estate, or any claim, demand, or last will of the deeeased, the said 
court may cite such person to appear, and may examine him on oath upon 
the matter of such complaint. If such person be not in the county where 
letters have been granted, he may be cited and examined, either before the 
court for the county where he may be found, or before the court issuing the 
order or citation; but in the latter case, if he appear and be found innocent, 
his necessary expenses shall be allowed him out of the estate. [Cf. L. ’54, 
p. 278, $ 68; Cd. ’81, $ 1456; L. ’91, p. 385, $ 22; 2 H. C., $ 968.] 


Seo supra, $ 1281, citation. 
See infra, $ 1463, and notes, citation in certain cases. 


A suit in equity may be maintained 
against an unauthorized person collecting 
debts owing to an estate without author- 
ity, if it be shown that the debtor is in- 
solvent: MeCoy v. Ayers, 2 W. T. 307. 

If an unauthorized person collects debts 
owing to an estate, an action at law can- 
not be maintained against him for the 
recovery of such money, for the reason 
that the original debtor is still liable to 


in the case of specific personal property in 
the hands of a person unauthorized to re- 
ceive it, if such property is capable of iden- 
tification: Id. 

In an action by an administrator against 
the son of deceased for misappropriation 
of decedent’s property, the exclusion of a 
brother of defendant from testifying under 
§ 1211, supra, was erroneous, because such 
person was not interested adversely to the 


the estate. The rule would be otherwise 


§ 1462. (6213.) Penalty for Failure to Submit to Examination. 

If the person so cited refuse to appear and submit to such examination, 
or to answer such interrogatories as may be put to him touching the matter 
of such complaint, the court may, by warrant for that purpose, commit him 
to the county jail, there to remain in close custody until he shall submit to 
the order of the court; and all such interrogatories and answers shall be in 
writing, and shall be signed by the party examined, and filed in the court. 
[L. ’54, p. 278, $ 69; Cd. ’81, $ 1457; 2 H. C., $ 969.] 


Procedure as to interrogatories: See 1 Remington’s Digest, p. 1205, $ 39; Main v. Had- 
field, 41 Wash. 504. 


§ 1463. (6214.) Citation to Person Intrusted with Property. 

The court, upon the complaint on oath of any executor or administra- 
tor, may cite any person who shall have been intrusted with any part of the 
estate of the deceased person to appear before the said court, and may re- 
. quire such person to give a full account, on oath, of any moneys, goods, chat- 
tels, bonds, accounts, or other papers belonging to the estate, which shall 
have come to his possession in trust for such executor or administrator, and 
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of his proceeding thereon; and if the person so cited shall refuse to appear 
and answer such account, the court may proceed against him as provided in 
the preceding section. [L. ’54, p. 279, $ 70; Cd. ’81, $ 1458; 2 H. C., $ 970.] 


§ 1464. (6215.) Proceedings When Estate does not Exceed One Thousand 
Dollars. 

If, by the return of the inventory of the estate of any intestate who died 
leaving a widow or minor children, it shall appear that the value of the estate 
does not exceed one thousand dollars, the court shall, by decree for that pur- 
pose, assign for the use and support of the widow and minor children of the 
[int]estate, or for the support of the minor child or children, if there be no 
widow, the whole estate, after the payment of the funeral expenses and ex- 
penses of administration, and there shall be no further proceedings in the 
administration unless further estate be discovered. [Cf. L. ’68, p. 49, § 1; 
L. ’73, p. 283, $ 145; Cd. ’81, $ 1459; L. 88, p. 186, $ 2; L. ’91, p. 385, $ 23; 
2 H. C., § 971.] 


See supra, § 1450, inventory. 
See infra, § 1465 et seq., exempt property. 


Cited in 30 Wash. 42, 55; 40 Wash. 671, 


CHAPTER X. 
PROVISION FOR THE SUPPORT OF THE FAMILY. 


§ 1465. (6219.) Probate Homestead and Widow’s Allowance. 

When a person shall die, leaving a widow, or minor child or children, 
the widow, child or children, shall be entitled to remain in the possession of 
the homestead, and of all the wearing apparel of the family, and of all the 
household furniture of the deceased; and if the head of the family in his 
iifetime had not complied with the provisions of the law relative to the ac- 
quisition of a homestead, the widow, or the child or children, may comply 
with such provisions, and shall be entitled on such compliance to a home- | 
stead as now provided by law for the head of a family, and the same shall 
be set aside for the use of the widow, child or children, and shall be exempt 
from all claims for the payment of any debt, whether individual or com- 
munity. Said homestead shall be for the use and support of said widow, 
ehild or children, and shall not be assets in the hands of any administrator 
or executor for the debts of the deceased, whether individual or community. 
[Cf. L. ’54, p. 279, $ 71; L. 73, p. 283. $ 146; L. 77, p. 209, $ 3; Cd. ’81, 
§ 1460; L. "53, p. 44, § 1; L. ’56, p. 170, $ $ 1; in "91, p. 356, $ 24; 2 H. C., 
$ 972 


See notes to next section. 

See supra, $ 445, judgment liens, 

See supra, $ 528 et seg., exemptions, 

See supra, 3 561, tenure by which homestead held. 

See supra, Y 1464, when estate less than $1,006, suspension of probate, 


Cited in 4 Wash, 232; 7 Wash. 292; 17 kow's Estate, In re, 20 Wash. 563; Dras- 
Wash, 677; 20 Wash. 576; 24 Wash. 174; do's Estate. In re, 36 Wash. 478; Stewin 


30 Wash. 39, 55; 34 Wash. 90. v. Thrift, 30 Wash, 36. 

Allowances to surviving wife, husband As to possession of homestead: See Aus- 
or children: See 1 Remineton’s Digest. p. tin v. Clifford, 24 Wash. 172. 
1209; 88 58-64; Murphy's Estate, 30 Wash. Where person claiming to be a widow of 
0; Griescmer v. Boyer, 13 Wash. 171; Gor- a decedent, which claim is resisted by 
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Under this sectioa the obtaining of a 
general judgment lien does not cut off 
subsequent selection of a homestead at any 
time before sale: McMillan v. Mau, 1 
Wash. 26. See Philbrick v. Andrews, 8 
Wash. 7, 


daughter of deceased on the ground of no 
marriage, and where the court decides in 
favor of the widow, from which an appeal 
was taken to review and determine such 
question, the superior court has no juris- 
diction to make an allowance for mainte- 
nance pending such appeal: State v. Licht- 
enberg, 4 Wash. 231. 


§ 1466. (6220.) Exempt Property to be Set Apart. 

In case of the appointment of an executor or administrator upon the 
death of the husband, as mentioned in the last preceding section, the court 
shall, without cost to the widow, minor child or children, set apart, for the 
use of such widow, minor child or children, all the property of the estate 
by law exempt from execution; if the amount thus exempt be insufficient 
for the support of the widow and minor child or children the court shall 
make such further reasonable allowance out of the estate as may be neces- 
sary for the maintenance of the family according to their circumstances, 
during the progress of the settlement of the estate. [Cf. L. ’54, p. 279, $$ 72, 
73; Cd. ’81, $ 1461; L. ’86, p. 171, $ 2; L. 791, p. 386, $ 25; 2 H. C., $ 973.] 


See supra, § 528 et seq., property exempt from execution. 


Cited in 13 Wash, 172; 20 Wash. 572; 
30 Wash. 11, 55. 

The fact that the widow had ample 
means of her own for maintenance is no 
ground for denying a further allowance, 
the exemption being insufficient: Griesemer 
v. Boyer, 13 Wash. 171; and the removal 
from the state on the death of the hus- 
band cannot deprive the widow and chil- 
dren of the right of further allowance for 
maintenance pending settlement of the 
estate; Id. 

Under this section, providing that in case 
the property of a decedent exempt from 
execution, which has been set apart tor 
the use of the widow and minor children, 
prove insuflicient for their support, “the 
court shall make such further reasonable 
allowance out of the estate as may be nec- 
essarv for the maintenance of the family 
according to their circumstances, during 
the progress of the settlement of the es- 


§ 1467. 


tate,” the widow and children are entitled 
to such allowance, although the husband 
may have made provision for them other- 
wise by means of life insurance policies 
payable to the widow: Griesemer v. Boyer, 
13 Wash, 171. ` 

Prior ex parte appraisement of estate 
and order setting same aside to the widow 
as her homestead are not res adjudicata 
of the value thereof or of the question of 
exemption of the same from the debts of 
the estate: See In re Lloyd’s Estate, 34 
Wash. 84. 

An allowance to a widow for support 
pending administration cannot be granted 
thirteen years after the death of the tes- 
tator, after ample allowances in another 
state under proceedings which were not 
closed up by final distribution owing to 
the neglect of the widow: State ex rel. 
Speckart v. Superior Court, 48 Wash, 141. 


(6221.) Family Allowance has Preference. 


Any allowance made by the court in accordance with the provisions of 
the preceding section shall be paid by the executor or administrator in pref- 
erence to all other charges, except funeral charges and expenses of admin- 


istration. 


Cited in 18 Wash. 107. 

Such part of physician’s charges and 
funeral expenses as are incurred by the 
surviving spouse for the bencfit of minor 


[L. '54, p. 279, $ 74; Cd. ’81, $ 1462; 2 H. C., $ 974.] 


children living in the family are properly 
allowable as a part of the family allow- 
ance: Murphy’s Estate, In re, 30 Wash. 
9. 


§ 1468. (6222.) Distribution of Property Set Apart. 
When property shall have been set apart for the use of the family, in 


accordance with the provisions of this chapter, if the deceased shall have left 
a widow and no minor children, such property shall be the property of the 
widow; if he shall have left also a minor child or children, one-half to the 
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widow, and the remainder to such child, or in equal shares to such children, 
if there are more than one; if there be no widow, then the whole shall belong 
to the minor child or children. [L. ’54, p. 279, $ 75; Cd. ’81, $ 1463; 2 H. C., 
$ 975. ] 

See supra, §§ 1465, 1466, probate and exemption. 

Cited in 24 Wash. 174; 30 Wash. 40; 34 Wash. 90. 


§ 1469. (6223.) When No Widow or Children, Estate to be Administered. 

If intestate leave no widow or minor children, all his estate shall be 
assets in the hands of the administrator, after payment of funeral expenses 
and expenses of administration, for the payment of the debts of the deceased, 
or distribution according to law. [C£. L. ’54, p. 280, $ 77; L. ’73, p. 284, 
$ 151; Cd. ’81, $ 1464; 2 H. C., $ 976.] 


4 


a? 


CHAPTER XL 
CLAIMS AGAINST THE ESTATE, 


§ 1470. (6226.) Notice to Creditors. 

Every executor or administrator shall, immediately after his appoint- 
ment, cause to be published in some newspaper printed in the county, if there 
be one, if not, then in such newspaper as may be designated by the court, a 
notice to the creditors of the deceased, requiring all persons having claims 
against the deceased to present them, with the necessary vouchers, within 
one year after the date of such notice, to such executor or administrator, at 
the place of his residence or transaction of business, to be specified in the 
notice. Such notice shall be published as often as the court shall deem nec- 
essary, but not less than once in a week for four successive weeks, [L. ’54, 
p. 280, $ 78; L. ’60, p. 195, $ 157; Cd. ’81, $ 1465; 2 H. C., $ 977.] 


See supra, $ 1448, notice in case of nonintervention will, 

See infra, $ 1490, additional notice in case of resignation, 

See infra, $ 1550, exhibit of claims, 

Cited in 1 Wash. 181; 2 Wash. 335; 18 affixed thereto by his attorneys: Meikle v. 


Wash. 606; 19 Wash. 608; 21 Wash. 614; sTo eee FR N 
rae : r, i rm ¿pon the probate of a foreign will, the 
32 Wash. 486; 51 Wash. 688; 52 Wash, 176. absence of debts can only be established by 


A notice to creditors is not objectionable notice to creditors: State ex rel. Mann vV. 
in that the administrator's signature was Superior Court, 52 Wash, 149, 


§ 1471. (6227.) Copy of Notice to be Filed. 

After the notice shall have been published, a copy thereof, together with 
the affidavit attached thereto, of the publisher or printer of the paper in 
which the same was published, shall be filed by the executor or administra- 
tor in court. [L. ’54, p. 281, $ 79; Cd. 751, $ 1466; 2 H. C., $ 978.] 


§ 1472. (6228.) Claims Barred in One Year. 
If a claim be not presented within one vear after the first publication of 
the notice, it shall be barred. [L. ’o4, p. 251, $ 80; L. ’61, p. 63, $ 6; Cd. ’81, 

§ 1467; 2 11. C., $ 979.] 

Cited in 1 Wash. 181; 18 Wash. 606; 19 v. Fairlamb, 18 Wash. 601; Strong v. Eld- 
Wash, 608; 21 Wash. 614; 32 Wash. 486. ridge, 8 Wash. 895; Megrath v. Gilmore, 
Presentation of elaims: See 1 Reming- 15 Wash, 558; Barto v. Stewart, 21 Wash. 
ton's Digest, p. 1211, §§ 72-77; McFarland 605; McDonald v. Frater, 29 Wash. 423; 
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Gleason v. Hawkins, 32 Wash. 464; Griffin 
v. Warburton, 23 Wash. 231. 


The failure to present a claim to the 
trustees of a testator’s estate within one 
year after their appointment and qualifi- 
cation under the will is no bar to an ac- 
tion on the claim when notice to present 
claims has never been published by the 
trustees: Donnerberg v. Oppenheimer, 15 
Wash. 290. 


.A claim secured by mortgage not pre- 
sented within the year will be barred, only 
so far as relates to the deficiency remain- 
ing after exhausting the mortgaged prop- 
erty: Scammon v. Ward, 1 Wash. 179; 
Redd v. Miller, 1 Wash. 426. 

An action to foreclose a laborer’s lien 
on saw-logs cannot be maintained against 
the personal representatives of a dece- 
dent’s estate unless the claim shall have 
been presented to the executor or admin- 


§ 1473. 


CLAIMS AGAINST THE ESTATE. 


$$ 1473, 1474 


istrator as required by this section: Casey 
v. Ault, 4 Wash. 167. A lien of this char- 
acter docs not come within the provisions 
of 88 1528, 1529, infra: Id.; distinguishing 
Scammon v. Ward, 1 Wash. 179. See notes 
to § 1528, infra, redemption of mortgaged 
property of decedents. 

Fraud in preventing a creditor from pre- 
senting his claim against an estate with- 
in the proper time cannot be predicated 
upon the fact that the attorney of the 
administrator declined, upon request by 
mail, to look after the collection of the 
debt because employed by the administra- 
tor, where such answer was promptly 
mailed: Meikle v. Cloquet, 44 Wash. 513. 

It cannot be claimed that an adminis- 
trator fraudulently misled a creditor as to 
the time for presenting his claim, where 
he gave the proper notices and personally 
notified the creditor of the necessity of 
presenting the claim: Id. 


(6229.) Claims to be Verified. 


Every claim presented to the administrator shall be supported by the 
affidavit of the claimant that the amount is justly due, that no payments 
have been made thereon, and that there are no offsets to the same to the 


knowledge of the claimant. 
thorized to administer oaths. 


quire satisfactory vouchers to be produced in support of the claim. 


The oath may be taken before any officer au- 
The executor or administrator may also re- 


(Ce. 


Cd. '81, $ 1468; L. ’83, p. 29, $ 1; 2 H. C., $ 980.] 


Laws of 1883 omitted as unconstitutional. 


Cited in 9 Wash. 517; 15 Wash. 207; 18 
Wash. 606; 19 Wash. 112; 21 Wash. 614; 
32 Wash. 3, 99. j 


Statement and verification of elaim: Sce 
1 Remington’s Digest, p. 1213, § 81; Me- 
Farland v. Fairlamb, 18 Wash. 601; First 
Nat. Bank of Olympia v. Root, 19 Wash. 
111; Ash v. Clarke, 32 Wash. 390, 

A verification that the amount is justly 
due, etc., is insufficient: Neis v. Farquhar- 
son, 9 Wash. 508, 517. 

Verification held sufficient in Pocin v. 
Furth, 15 Wash. 201, 207. 

Where it has been stipulated between 
parties to an action that prior to its 
commencement plaintiff had duly pre- 
sented the note in issue to defendants 
and demanded payment of them, as the 
personal representatives of certain dece- 


§ 1474. 


dents who had guaranteed its payment, 
no question can be raised on the trial as 
to the want of an affidavit of the justness 
of the claim: Donnerberg v. Oppenheimer, 
15 Wash. 290. 

Where services are performed for an- 
other under a contract for compensation 
to be made by will or otherwise upon the 
death of the employer, who dics without 
making provision therefor, an action on 
quantum meruit lies against the estate: 
Pelton v. Smith, 50 Wash, 459. 

In an action against an estate upon a 
quantum meruit for services rendered un- 
der a contract whereby the employer was 
to make provision therefor on his death, 
he having failed to do so, interest is re- 
coverable only from the time of his death, 
and not from the time the employment 
ceased: Id. 


(6230.) Allowance and Rejection of Claims. 


When a claim, accompanied by the affidavit required in the preceding 


section, has been presented to the executor or administrator, he shall indorse 
thereon his allowance or rejection, with the day and date thereof. If he 
allow the claim, it shall be presented to the judge of the court, who shall in 
_ the same manner indorse on it his allowance or rejection. If the executor 
or administrator reject the claim, he shall notify the claimant forthwith of 
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said rejection. 


2 H. C., $ 981.] 


PROBATE LAW AND PROCEDURE. 


[Cf. L. ’54, p. 281, $ 82; L. 73, p. 285, $ 156; Cd. ’81, $ 1469; 


[TITLE X 


Sce infra, § 1479, and notes, no action until claim presented. 
See infra, § 1481, claim to be presented although action pending. 
See infra, § 1487, allowance of administrator’s claims. 


Allowance or disallowance — Disputed 
claims: See 1 Remington’s Digest, pp. 1214, 
1215, $$ 85-91; In re Alfstad's Estate, 27 
Wash. 175; Nash v. Wakefield, 30 Wash. 


$ 1475. 


(6231.) Claims to be Filed. 


851; Winston v. Crowe, 28 Wash. 65; Wal- 
lace v. Grant, 27 Wash. 130; Reese v. Mur- 
nan, 5 Wash. 373; In re Sullivan's Estate, 
36 Wash. 217. 


Every claim which has been allowed by the executor or administrator 
and the said judge shall be filed in the court and be ranked among the ac- 
knowledged debts of the estate, to be paid in the course of the administration. 
[L. *54, p. 281, $ 83; Cd. ’81, $ 1470; 2 H. C., $ 982.] 


Cited in 21 Wash. 618. 

If a claim is rejected by the judge in 
probate no appeal lies from the order of 
rejection, the claimant's remedy being by 
suit in the proper court against executor 
or administrator: Wilkins v. Wilkins, 1 
Wash. 87; and if the claim is held by the 
administrator and disallowed, his only rem- 
edy is a resignation of the trust and to bring 


The original note and rejected state- 
ment of cluim are admissible in evidence: 
First Nat. Bank of Olympia v. Root, 19 
Wash. 111. 

A proceeding to recover specific real or 
personal property belonging to an estate 
must be tried by a jury: Winston v. Crowe, 
28 Wash. 65; Filley v. Murphy, 30 Wash. 
1. 


suit as another creditor: Id. 


§ 1476. (6232.) Claim of Judge Referred to Another. 

Any judge of a court may present a claim against the estate of any de- 
cedent for allowance, to the executor or administrator; and if the executor 
or administrator allows such claim, he shall, in writing, designate sume judge 
of the court of an adjoining county, and the said judge shall have the same 
power to allow or reject it as he would have, had letters issued in his court; 
and the claimant shall have, in the event of his claim being rejected, all the 
rights incident to any other creditor against the estate. [L. ’60, p. 196, 
$ 163; Cd. ’81, $ 1471; 2 H. C., $ 983.] 


§ 1477. (6233.) Claim Barred, When. 

When a claim is rejected by either the executor, administrator, or the 
court, the holder must bring suit in the proper court against the executor or 
administrator within three months after its rejection, otherwise the claim 
shall be forever barred. [Cf. L. *54, p. 281, $ 84; L. ’69, p. 166, $ 665; L. 
"73, p. 285, $ 159; Cd. ’81, $ 1472; 2 H. C., $ 984.] 


See supra, § 164, same subject. 
See infra, § 1480, suspension of statute. 


Cited in 1 Wash. 88; 8 Wash. 599; 28 Wash. 70. 


§ 1478. (6234.) No Claim to be Allowed if Barred by Statute. 
No claim shall be allowed by the exeeutor, administrator, or court which 
is barred by the statute of limitations, [L. ’54, p. 281, § 85; Cd. 81, § 1473, 
2 H. C., $ 985.] 
Effect of presentation or failure to pre- 


sent: See 1 Remington’s Digest, p. 1213, 
§§ 82-54; Frew v. Clark, 34 Wash. 561; 


es of Montreal v. Buchanan, 32 Wash. 
80. 
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§ 1479. (6235.) 


CLAIMS AGAINST THE ESTATE, 


$$ 1479-1482 


No Action on Unpresented Claim, 


No holder of any claim against an estate shall maintain an action thereon, 
unless the claim shall have been first presented to the executor or adminis- 
trator. [L. ’54, p. 281, $ 86; Cd. 81, $ 1474; 2 H. C., $ 986.] 


See supra, $ 1472, and notes. 


See supra, $ 1474, allowance or rejection of claims, 


See intra, $ 1483, effect of judgment. 


Cited in 8 Wash, 599; 15 Wash. 560; 18 
Wash. 606; 21 Wash. 614; 48 Wash. 274. 

Necessity for presentation: See 1 Rem- 
ington's Digest, p. 1211, §§ 72-76; Me- 
Farland v. Fairlamb, 18 Wash. 601; Barto 
v. Stewart, 21 Wash. 605; Griffin v. War- 
burton, 23 Wash. 231; In re Macdonald's 
Estate, 29 Wash, 422; Foley v. McDonnell, 
48 Wash. 272. 

The provisions of this section have no 
application to claims against a partner- 
ship estate: Barlow v. Coggan, 1 W. T. 
257. They are applicable in case of fore- 
closure of lahorer's lien on saw-logs: Casey 
v. Ault, 4 Wash. 167. No action ean be 
maintained against the representative of 
a deceased person until the claim has been 
first presented and rejected: Strong v. 
Eldridge, 8 Wash. 595, 599; but the rule 
does not apply where no executor or ad- 
ministrator is in existence: Id. 

Where, pending an appeal from a judg- 
ment, the appellant dies and his execu- 


§ 1480. 


tors are substituted by stipulation, they 
cannot, on a retrial of the cause after re- 
versal, demand a nonsuit on the ground 
that the claim in action had never beeu 
presented to them as executors: Megrath 
v. Gilmore, 15 Wash. 558; Strong v. El- 
dredge, supra. 


Failure to present a claim to the execu- 
tors of one joint debtor will not release 
the other joint debtor, in cases where the 
law excuses, or does not require, present- 
ment to the executors: Megrath v. Gil- 
more, supra. 


Where one of the makers of a promis- 
sory note, a partner, dies, before matur- 
ity of the note, presentment and demand 
should be made of the surviving maker, 
and not of the executor of the deceased 
partner. This section has no application 
in such a case: Barlow v. Coggan, 1 Wash. 
237, 


(6236.) Vacancy in Administration not Included. 


The time during which there shall be a vacancy in the administration 


shall not be included in any limitations herein prescribed. 
$ 87; Cd. "81, $ 1475; 2 H. C., $ 987.] 


[L. "54, p. 281, 


Time not included, when: See notes to $$ 1472, 1477. 


$ 1481. (6237.) 


of Decedent. 


Claim to be Presented Though Action Pending at Death 


` If any action be pending against the testator or intestate at the time of 


his death, the plaintiff shall, in like manner, present his claim to the execu- 
tor or administrator for allowance or rejection, authenticated as in other 
cases; and no recovery shall be had in the action, unless proof be made of 
the presentment. [L. ’54, p. 281, $ 88; Cd. ’81, $ 1476; 2 H. C., $ 988.] 


See notes to $ 1479, supra. 
See infra, $ 1484, no execution to issue. 


Cited in 8 Wash, 599; 9 Wash. 517; 15 Wash. 560. 


§ 1482. (6238.) Costs Disallowed on Failure to Recover Full Amount. 

Whenever any claim shall have been presented to an executor or ad- 
ministrator and the court, and a part thereof shall be allowed, the amount of 
such allowance shall be stated in the indorsement. If the creditor shall re- 
fuse to accept the amount so allowed in satisfaction of his claim, he shall 
recover no costs in any action he may bring against the executor or adminis- 
trator, unless he shall recover a greater amount than that offered to be al- 
lowed, exclusive of interest and costs. [L. ’54, p. 282, $ 89; Cd. ’81, $ 1477; 
2 H. C., $ 989.] 
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§ 1483. (6239.) Effect of Judgment. 

The effect of any judgment rendered against any executor or adminis- 
trator shall be only to establish the claim in the same manner as if it had 
been allowed by the executor or administrator and the court; and the judg- 
ment shall be, that the executor or administrator pay, in due course of ad- 
ministration, the amount ascertained to be due, but no execution shall issue 
upon such judgment, nor shall it create a lien upon the property of the es- 
tate, or give the judgment creditor any priority of payment. [L. ’54, p. 282, 
$ 90;Cd. ’81, $ 1478; 2 H. C., $ 990.] 


Cited in 15 Wash. 207; 16 Wash. 22; 29 
Wash. 425. 

Effect of verdict and judgment is de- 
termined by this section, and their form 
is of the least importance: Poncin v. Furth, 
15 Wash. 201, 207. 

A claimant must exhaust his remedy 


fore he has a right to proceed against the 
heirs or devisees: Prefontaine v. Mc- 
Micken, 16 Wash. 16. 

Enforcement of judgment: See 1 Rem- 
ington’s Digest, p. 1226, § 155; Collins v. 
Denny Clay Co., 41 Wash. 136. 


against the personal representatives be- 


$ 1484. (6240.) No Execution After Death—Proceedings. 

When any judgment has been rendered against the testator or intestate 
in his lifetime, no execution shall issue thereon after his death, but it shall 
be presented to the executor or administrator as any other claim, but need 
not be supported by the affidavit of the claimant, and if justly due and 
unsatisfied, shall be paid in due course of administration: Provided, however, 
that if it be a lien upon any property of the deceased, the same may be sold 
for the satisfaction thereof, and the officer making the sale shall account to 
the executor or administrator for any surplus in his hands. [L. ’d4, p. 282, 
$ 91; Cd. ’81, $ 1479; 2 H. C., $ 991.] 

Cited in 2 Wash. 335. 


§ 1485. (6241.) Arbitration of Claims, When. 

If the executor or administrator doubt the correctness of any claim pre- 
sented to him, he may enter into an agreement in writing with the claimant 
to refer the matter in controversy to some disinterested person or persons, 
to be approved by the court. Upon filing the agreement in the court, the 
court shall enter an order referring the matter in controversy to the persons 
so selected. [Cf. L. ’d4, p. 252; L. *60, p. 197, $ 172; Cd. ’81, $ 1480; 2 H. 
C., $ 992.] 


See supra, $ 420, arbitration in general, 


§ 1486. (6242.) Referees—Proceedings upon Reference. 

The referee or referees, having been sworn, shall proceed to hear and 
determine the case and make return thereof; and their award, if not excepted 
to, shall be entered as the decision of the court. If exceptions in writing 
are filed, the court shall proceed to determine the case in like manner as 
other claims are determined. The compensation of referees shall be the same 
as allowed to referees in other causes. [Cf. L. ’54, p. 282, $ 93; L. 60, 
p. 197, $ 173; Cd. ’81, $ 1481; L. ’91, p. 386, $ 26; H. C., $ 993.] 


$ 1487. (6213.) Executor or Administrator’s Claims Presented to Court. 
If the executor or administrator is himself a creditor of the testator or 
intestate, his claim, duly authenticated by affidavit, shall be presented for 
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allowance or rejection to the judge of the court, and its allowance by the 
judge shall be sufficient evidence of its correctness. [Cf. L. ’54, p. 283, $ 94; 
Cd. ’81, $ 1482; L. *91, p. 386, $ 27; 2 H. C., $ 994.] | 

See supra, $ 1474, allowance of claims. 


A court exercising probate jurisdiction count of money expended by him for the 
has no power to direct a distribution of a benefit of the estate: Hustan v. Becker, 
decedent’s estate to the heirs, charged with 15 Wash. 586. 

a lien in favor of the administrator on ac- 


§ 1488. (6244.) Failure to Give Notice to Creditors, Effect of. 

If the executor or administrator shall neglect, for two months after 
his appointment, to give notice to creditors as prescribed by section 1470, 
it shall be the duty of the court to revoke his letters. [Cf. L. ’54, p. 283, 
$ 95; L. *60, p. 197, $ 174; Cd. ’81, $ 1483; 2 H. C., $ 995.] 


§ 1489. (6215.) Statements Required of Executors and Administrators. 
At the same time at which the executor or administrator is required to 

return his inventory, he shall also return a statement of all claims against 
the estate which shall have been presented to him, when required by the 
court, and from time to time thereafter shall present a statement of claims 
subsequently presented to him; and in all such statements he shall designate 
the names of creditors, the nature of each claim, when it did or will become 
due, and whether it was allowed or rejected by him. [L. ’54, p. 283, § 96; 
Cd. ’81, $ 1484; 2 H. C., $ 996.] 

See supra, $ 1450, inventory. 

Cited in 21 Wash. 615, 


§ 1490. (6246.) Notice on Change of Executor or Administrator. 

In case of resignation or removal for any cause of any executor or admin- 
istrator, and the appointment of another or others after notice has been given 
by publication as required by law, by such executor or administrator first ap- 
pointed, to persons to present their claims against the estate, it shall be the 
duty of the judge of the court to cause notice of such resignation or removal 
and such new appointment to be published two successive wecks in the same 
newspaper in which the original notice was published, if the publication of 
such paner is at the time continued. and if not, then in some other newspaper 
published in the county, or if there be no newspaper published in such county, 
then in a newspaper published in the state and of general circulation in the 
county, and the estate shall be closed up and settled within the year from the 
date of said original notice, unless further time be granted by the court as 
provided by law. [Cf. L. *67, p. 106, $ 3; L. ’73, p. 288, $ 172; Cd. ’81, $ 1485; 
L. *91, p. 357, $ 28; 2 H. C., $ 997.] 


See supra, $ 1470, notice to creditors. 
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CHAPTER XII. 
SALES BY EXECUTORS AND ADMINISTRATORS. 


§ 1491. (6250.) Sales or Mortgages to be Made Under Order of Court. 
No sale or mortgage of any property shall be valid unless made under 
order of the court, unless otherwise provided by law. [Cf. L. ’54, p. 284, 
$ 97; Cd. ’81, $ 1486; L. ’83, p. 29, $ 1; 2 H. C., $ 998; L. ’95, p. 391, $ 1.] 
See infra, § 1520, sales under power given in will. 


Sales and conveyances under order of court: See 1 Remington's Digest, pp. 1218-1223, 
$$ 106-139. 


§ 1492. (6251.) Application for Order of Sale. 

All applications for orders of sale shall be by petition, in writing, in 
which shall be set forth the facts, showing the sale to be necessary, and upon 
the hearing any person interested in the estate may file his written objections, 
which shall be heard and determined. [L. ’54, p. 284, $ 98; Cd. ’81, $ 1487; 
2 IL C., $ 999.] 


S 1493. (6252.) Sale of Perishable Property, etc. 

Within twenty days after the filing of the inventory, the executor or. 
administrator shall apply for an order to sell the perishable property of the 
estate, and so much other property as may be necessary to be sold to pay the 
allowance made to the family of the deceased; and the order of sale may be 
made without notice of the application, but the executor or administrator 
shall be responsible for the value of the property unless the sale be reported 
to and approved by the court. [Cf. L. ’54, p. 284, $ 99; Cd. 781, $ 1485; L. 
91, p. 357, $ 29; 2 H. C. $ 1000.] 


A sale of personal property made by an estate, and anvone interested in the estate 
executor, without authority of the court, may ratify it to the extent of his interest: 
may be ratified and rendered valid by the Brewster v. Baxter, 2 W. T. 135. 
court if deemed to the advantage of the 


§ 1494. (6253.) Application to Sell to Pay Expenses. 

If the claims against the estate have been allowed, or a sale of property 
shall be necessary for the payment of the expenses of the administration, he 
may also apply for an order to sell so much of the personal estate as shall be 
necessary. [Cf. L. 54, p. 284, $ 99; L. *60, p. 199, $ 179; Cd. 81, $ 1489; L. 
"91, p. 387, $ 30; 2 H. C., $ 1001.] 


§ 1495. (6254.) Order of Sale, Contents of. 

If it appear to the court that a sale is necessary, it shall so order. In 
making such sale, the court shall order such articles as are not necessary for . 
the support and subsistence of the family of the deceased, or not speciallv be- 
queathed, to be first sold. [L. ’54, p. 285, $ 100; Cd. ’81, $ 1490; 2 H. C., 
$ 1002. ] 


§ 1496. (6255.) Sales of Personalty, How Made. 

Sales of personal property shall be made at publie auction, and after no- 
tice given for at least two weeks, which notice shall be given by notices 
posted in ten public places in the county, or by publication in a newspaper, if 
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the judze shall so order, in which shall be stated the time and place of sale. 
(Cf. L. ‘54, p. 285, $ 101; L. ’73, p. 289, $ 178; Cd. '81, $ 1491; 2 11. C., $ 1003.] 


$ 1497. (6256.) Private Sales of Personalty. | 

If it be made to appear to the satisfaction of the court that it will be for 
the interest of the estate to allow the executor or administrator to sell some 
or the whole of the personal estate at private sale, the court may so order. 
(Cf. L. 754, p. 285, $ 102; L. ’60 p. 199, $ 182; Cd. ’81, $ 1492; L. ’83, p. 29, 
$ 1; 2 H. C., $ 1004.] | 


The amendment of 1883 is void for defective title. 


§ 1498. (6257.) Real Property may be Sold or Mortgaged, When. 

When the personal estate in the hands of the executor or administrator 
shall be insufficient to pay the allowance to the family and all the debts and 
charges of the administration, the executor or administrator may sell or mort- 
gave the real estate for that purpose, upon the order of the court. To obtain 
such order he shall present a petition to the court setting forth the amount of 
the personal estate that has come to his hands, and how much, if any, remains 
undisposed of, a list and the amounts of the debts outstanding against the de- 
ceased, as far as the same can be ascertained, a description of all the real es- 
tate of which the testator or intestate died seised, the condition and value of 
the respective lots and portions, the names and ages of the devisees, if any, 
and of the heirs of the deceased, which petition shall be verified by the oath of 
the party presenting the same. [Cf. L. ’54, p. 285, $ 103; Cd. ’81, $ 1493; 2 
H. C., $ 1005.] 


See supra, $ 1397, additional bond. 

See infra, $ 1515, contirmation of sales, 

See notes to next section. 

See infra, $ 1683 et seq., private sales of real property. 


Cited in 10 Wash. 168, 196; 16 Wash. 23; The showing that there is not a suffi- 
27 Wash. 153. ciency of personal property to pav the 

In an action to recover realty from the debts is a jurisdictional step, without 
heirs of decedent, it is error to set aside which the sale of realty is void: See 1 
a verdict in favor of plaintiff, when the Remington’s Digest, pp. 1218, 1219, $$ 110- 
evidence shows that the land had been 118; Wallace v. Grant, 27 Wash. 130; Me- 
ordered sold to pay debts; that with con- Kenna v. Cosgrove, 41 Wash. 332; Prefon- 
sent of plaintiff, who held a mortgage taine v. McMicken, 16 Wash, 16. 
thereon, and of the defendant, the order 
provided for the payment of the debt out 
of the proceeds; that the lands were sold 


An order of sale of real estate, held un- 
der a nonintervention will, held void where 
to plaintiff for a sum slightly in exeess of estate had been fully settled, and the nt 

reposed in the executrix concluded: Eng- 


his lien, he paying the excess in money; = X i 
that a petition for resale on account of ee A Logging Co. v. Clowe, 29 


inadequacy of price was denied by the 
eourt; that the sale was duly confirmed, A petition for an administrator’s sale of 
the defendants being represented in the real estate to pay debts sufficiently shows 
confirmation proceedings; and that in ac- jurisdiction to make the sale, where it ap- 
cordance with the order of the court a pears that the personal property, consisting 
deed had been duly executed by the admin- of stock, was lost without fault of the aul- 
istrator to the plaintiff: Dooley v. Russell, ministrator, the money having been ex- 
10 Wash. 195. pended in an effort to save the stock, that 
Facts of a particular case held sufficient no personal property remains in his hands, 
to authorize a writ of prohibition to pre- and that there is no way to pay the debts 
vent the lower court setting aside a sale of except by sale of the real estate: Magee 
property of an estate: State v. Superior v. Big Bend Land Co., 51 Wash, 406, 
Court, 10 Wash. 168, 
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§ 1499. (6258.) Order to Show Cause Why Realty Should not be Sold or 
Mortgaged. 

If it should appear from such petition that there is not sufficient personal 
estate in the hands of the executor or administrator to pay the allowance to 
the family, the debts outstanding against the deceased and the expenses of 
administration, and that it is necessary to sell or mortgage the whole or some 
portion of the real estate to provide funds for the payment of such debts, the 
court shall thereupon make an order directing all persons interested to ap- 
pear at a time and place specified, not less than four nor more than eight 
weeks from the time of making such order, to show cause why an order shall 
not be granted to the executor or administrator to sell or mortgage the real 
estate of the deceased, or so much thereof as shall be necessary to pay such 


allowances, charges and debts. 
H. C., $ 1006; L. ’95, p. 385, $ 3.] 


Cited in 13 Wash. 74; 34 Wash. 310. 

In the order for interested persons to 
show cause, the names, though known, 
need not be given, but it is sullicient, if di- 
rected, in the language of this section, to 
“all parties interested”: Furth v. United 
States Mortgage & Trust Co., 13 Wash. 73. 

A sale under an order which gives such 
an indefinite description of the Jand that the 
same cannot be located, validating stat- 
utes cannot cure the defect: Hazleton v. 
Borardus, 8 Wash. 102; see Ackerson v. 
Orchard, 7 Wash. 377. ` 

Irregularities in probate proceedings for 
order of sale, though defective in contents, 
will not oust the court of jurisdiction to 
order the sale: Id.; see Hazleton v. Bogar- 
dus, supra. 

Lands of decedent may be sold to pay 
expense of administration and for allow- 
ance for support of family, although the 
petition for such sale may state that dece- 
dent left no debts: Ackerson v. Orchard, 
supra, 

The sole heir to lands who was also ad- 
ministrator of decedent’s estate, contracted 
for the sale of the land, subsequently de- 
livered an administrator’s deed therefor to 
the vendee without authority of the pro- 
bate court, the vendee paying a portion of 
the consideration and agreeing that in case 
of his failure to make the deferred pay- 
ments when due, to forfeit all payments 
theretofore made and to be retained by 
the vendor. The deferred payments were 
never made and the vendor or adminis- 
trator mortgaged the land to a third per- 
son. Held, that an equitable title passed 
to the vendee, subject to a lien in favor 
of the vendor for the amount remaining 
unpaid, and that the mortgagee, being sub- 


$ 1500. (6259.) 


(Cf. L. ’54, p. 285, $ 104; Cd. '81, $ 1494; 2 


rogated to the rights of the vendor, is en- 
titied to the amount of such deferred pay- 
ment, with interest, as a condition to set- 
ting aside his mortgage: Wilson v. Morrill, 
5 Wash. 654. 

Where an administratrix has sold timber 
upon Jands of her intestate for a fair price 
to parties purchasing in good faith, and, 
after having received from them almost 
the whole purchase price and refused t>? 
receive the balance, the amount received 
having been appropriated to the use am: 
benefit of herself and the estate, and ac- 
counted for in her report to the court, she 
cannot come into a court of equity and 
rescind her sale and deprive the purehasers 
of the benefits thereof simply on the 
ground that she was not authorized by the 
court to make the sale as required by stat- 
ute: Davis v. Ford, 15 Wash. 107. 

Even if an unauthorized sale of timber 
by an administratrix was merely a license 
to cut and remove the timber, she is es- 
topped from taking advantage of its in- 
validity, when the licensee has acted in 
good faith and paid her a valuable con- 
sideration therefor: Id. 

\Where defendants have been improperly 
restrained from performing certain acts 
under a contract, which was to be ter- 
minated at a certain time, the court may 
properly, in refusing to continue the in- 
Junction, grant defendants such further 
time after the period for which their con- 
tract rights had been given as would be 
equivalent to what they had lost by the 
interference of the plaintiff in securing a 
restraining order: Id. 

Facts held not sufficient to show inade- 
IT of price: Sharp v. Greene, 22 Wash. 
677. 


Service of Order to Show Cause. 


A copy of such order to show cause shall be personally served on all per- 


sons interested in the estate at least ten days before the time appointed for the 
hearing of the petition, or shall be published, at least four successive weeks in 
such newspaper as the court shall order: Provided, however, that if all per- 
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sons interested in the estate shall signify in writing their assent to such sale 


or the making of such mortgage, the notice may be dispensed with. 


[Cf. L. 


54, p. 285, $ 105; Cd. 81, $ 1495; 2 H. C., $ 1007; L. ’95, p. 395, $ 4.] 


Cited in 13 Wash. 75; 34 Wash. 310. 

Failure to direct in the order of sale the 
newspaper in which publication shall be 
made is cured by an order confirming the 
sale: Furth v. United States Mtg. & Trust 


guson, 3 Wash. 356; Ackerson v. Orchard, 
7 Wash. 377; Hyde v. Heller, 10 Wash. 586. 

A complaint, to enjoin a sale, held suffi- 
cient where it is alleged that the order 
was obtained through fraud and without 
notice: See 1 Remington’s Digest, p. 1221, 


Co., 13 Wash. 73; affirming Ryan v. Fer- § 125; Demaris v. Barker, 33 Wash. 200. 


§ 1501. (6260.) Hearing of Application. 

The court, at the time and place appointed in such order, or at such other 
time to which the hearing may be adjourned, upon proof of due service or 
publication of a copy of the order, or upon filing the consent in writing to such 
sale or to the making of such mortgage of all parties interested, shall proceed 
to the hearing of such petition, and if such consent be not filed, shall hear and 
examine the allegations and proofs of the petitioner and of all persons inter- 
ested in the estate who may oppose the application. [Cf. L. ’54, p. 286. 
$ 106; Cd. ’81, $ 1496; 2 H. C., $ 1008; L. ’95, p. 396, $ 5.] 


1 Remington's Digest, p. 1221, $ 126; In 
re Barker's Estate, 33 Wash. 79. 


An order denying application for sale, 
held final and appealable, and subject to 
vacation only by the statutory steps: Sce 


$ 1502. (6261.) Service on Guardian—Appointment of. 

If anv of the devisees or heirs of the deceased are minors, and have a gen- 
eral guardian in the county, the copy of the order shall be served on the 
guardian. If they have no such guardian, the court shall, before proceeding 
to act on the petition, appoint some disinterested person their guardian for 
the sole purpose of appearing for them, and taking care of their interests in 
the proceedings. [L. ’54, p. 286, $ 107; Cd. ’81, $ 1497; 2 H. C., $ 1009.] 

See supra, § 187, appointment of guardian ad litem. 


Cited in 34 Wash. 310. 
Sale held void for noncompliance with this section: Ball v. Clothier, 34 Wash. 299, 


§ 1503. (6262.) Examination of Witnesses. 

The executor or administrator may be examined under oath, and wit- 
nesses may be examined by either party, and process may be issued to compel 
their attendance and testimony, by the court, in the same manner and with 
like effect as in other cases, |L. ’o4, p. 286, $ 108; Cd. 781, $ 1498; 2 H. C., 
$ 1010. ] . 


§ 1504. (6263.) Court may Order Part or All of Estate Sold. 

If it shall appear to the court that it is necessary to sell a part of the real 
estate, and that by a sale of such part the residue of the estate or some specific 
part or piece thereof would be greatly injured, the court may authorize the 
sale of the whole estate, or of such part thereof as may be adjudged necessary, 
and most to the interest of all concerned. [L. ’54, p. 286, $ 109; Cd. ’81, 
$ 1499; 2H. C., $ 1011.] 


As to order of sale under this section: See 1 Remington’s Digest, p. 1220, § 122; In re 
Bryant's Estate, 38 Wash. 337, 
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§ 1505. (6264.) Order to Sell or Mortgage, When Granted. 

If the court shall be satisfied, after a fuii hearing upon the petition, and 
on examination of the proofs and allegations of the parties interested, that it 
is necessary, in order to raise funds for the payment of the allowance to the 
family and all valid claims against the estate, and charges of administration, 
to sell or mortgage the whole or some portion of the real estate, the court shall 
then proceed to determine which method of raising such funds will be most 
beneficial to the estate and those interested therein, and shall thereupon make 
anorder authorizing theexecutor or administrator to sell the whole or so much 
and such parts of the real estate described in the petition as the court shall 
adjudge necessary or beneficial, or authorizing the executor or administrator 
to mortgage the whole or so much and such parts of the real estate described 
in said petition as the court shall adjudge necessary or beneficial, according 
as the court shall determine one or the other methods most beneficial to the 
estate and those interested therein: Provided, that if the executor or adminis- 
trator shall, in his petition, represent to the court that one or the other of 
such methods of providing such funds will be most beneficial to the estate. and 
all parties interested in the estate shall join in such petition, then the court, 
if it grants such petition, shall order that such funds be raised in the manner 
petitioned for. [Cf. L. ’54, p. 286, $ 110; Cd. ’81, $ 1500; 2 H. C., $ 1012; L. 
"9d, p. 396, $ 6.] | 


$ 1506. (6265.) What Order must Contain. 

The order shall specify the lands to be sold or mortgaged and the terms 
of the sale or mortgage. If a sale be ordered it may be either for cash or on 
credit, not exceeding six months, as the court may direct. If a sale has been 
ordered and it appears that any part of the real estate has becn devised and 
not charged in such devise with the payment of debts, the court shall order - 
that part descended to heirs to be sold before that part devised. If a mort- 
gage be ordered the court shall order the amonnt to be borrowed, which may 
be greater or less than the amount prayed for in the petition, and shall pre- 
seribe the maximum rate of interest which shall be paid, and the period for 
which the mortgage shall run, and mav require that the interest and part or 
the whole of the mortgage debt be paid from any part of the estate, and may 
direct that any buildings on the lands to be mortgaged shall be insured for 
the further security of the mortgagee, the premiums to be paid from any 
funds in the hands of the exccutor or administrator. If a mortgage be or- 
dered the executor or administrator shall at once proceed to negotiate a loan 
fur the amount and upon the terms and upon the security ordered by the 
court, and upon securing said loan and upon the receipt of the money bor- 
rowed, shall execute and deliver to the lender of said money a mortgage of the 
premises deseribed in the order of the court directing such mortgage, in ac- 
cordance with said order, setting forth in the mortgage that it is executed by 
order of the court, and giving the date of such order. Before the delivery 
of such mortgage the same shall be presented to a judge of the court making 
the order for his approval, and if he shall approve the same his approval shall 
be indorsed upon said mortgage. No notice of such presentation need be 
given. Every mortgage so made and approved shall he effectual to mort- 
gave and hypothecate all the right, title and interest which the decedent had 
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in the premises described therein at the time of his death or acquired by his 
estate subsequent to his death. Jurisdiction of the court to administer such 
estate shall be sufficient to clothe such court with jurisdiction to make an 
order to mortgage the real property thereof, and such jurisdiction shall inure 
to the benefit of the mortgagee, his heirs and assigns. No irregularity in the 
proceedings shall impair or invalidate any mortgage given pursuant to such 
order and so approved, and the mortgage, his heirs and assigns, shall have 
the same rights and remedies by virtue of such mortgage as if it had been duly 
executed and delivered by the decedent in his lifetime. Whenever any such 
mortgage shall be foreclosed and the mortgaged property sold under such 
foreclosure proceedings, and the proceeds of the sale of such lands shall not 
be sufficient to pay the costs of such foreclosure proceedings and sale and the 
amount due upon said mortgage, then the amount of the deficiency shall be 
stated by the sheriff in his return of said sale, and the same shall stand as 
an allowed claim against the estate. [Cf. L. ’54, p. 286, $ 11; Cd. ’81, § 1501; 
2 H. C., 8 1013; L. 795, p. 397, $ 7.] 
See infra, § 1693, validity of sales. 


Presumption in aid of jurisdiction of the gest, p. 1219, § 118; McKenna v. Cosgrove, 
court to order sale: See 1 Remington’s Di- 41 Wash. 332. 


§ 1507. (6266.) Interested Persons may Apply for Order, When. 

If the exccutor or administrator shall neglect to apply for an order to sell 
or mortgage the real property of the estate, whenever it may be necessary, any 
person interested in the estate may make application therefor in the same 
manner as an executor or administrator, but notice thereof shall be given to 
the executor or administrator before the hearing. (Cf. L. ’54, p. 287, $ 112; 
Cd. ’81, $ 1502; 2 H. C., $ 1014; L. ’95, p. 398, $ 8.] 

Cited in 16 Wash. 23. 


§ 1508. (6267.) Order Delivered to Executor or Administrator. 

Upon the making of such order the clerk of the court shall deliver the 
same to the executor or administrator, who shall thereupon be authorized to 
sell or mortgage the real estate as directed. [C£.L. ’54, p. 287, $ 113; Cd. ’81, 
$ 1903; 2 11. C., $ 1015; L. *95, p.:398, $ 9.) 


§ 1509. (6263.) Notice of Sale, What to Contain. 

When a sale is ordered, notice of the time and place of sale shall be posted 
in three of the most public places in the county where the land is situated, at 
least twenty days before the day of sale, and shall be published in some news- 
paper of said county, if any there be, and if not, in some newspaper of this 
state in general circulation in said county, for three successive weeks next 
before such sale, in which notice the lands and tenements shall be described 
with proper certainty. [Cf. L. ’54, p. 257, $ 114; Cd. ’81, $ 1504; L. ’88, 
p. 157, $ 1; 2 H. C., $ 1016.] 


A sale of community property in probate ing in rem, personal notice thereof to the 
procecdings for the purpose of paying off widow is unnecessary: Ryan v. Ferguson, 
a mortgage debt thereon, being a procced- 3 Wash. 356. 


§ 1510. (6269.) Sale of Real Estate, Where, When and How Made. 
Such sale shall be in the county where the lands are situated, at publie 


auction, between the hours of ten o’clock in the morning and the setting of the 
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sun the same day; but if the executor or administrator shall deem it for the 
interest of all concerned that the sale should be postponed. he may adjonrn it 
for any time not exceeding fourteen days. [L. ’54, p. 287, $ 115; Cd. ’S1, 
$ 1505; 2. H. C., § 1017.] 


§ 1511. (6270.) Notice of Adjournment, How Given. 

In case of such adjournment, notice thereof shall be given by ı a publie 
proclamation at the time and place first appointed for the sale; and if the 
adjournment shall be for more than one day, further notice shall De given by 
posting or publishing as the time and circumstances may admit. [L. ’54, 
p. 287, § 116; Cd. ’81, § 1506; 2 H. C., § 1018.] 


§ 1512. (6271.) Sale on Credit, Security Taken. 

The executor or administrator shall, when the sale is on credit, take the 
note or notes of the purchaser for the purchase money, with surety, and mort- 
gage on the property to secure their payment. [L. ’54, p. 287, § 117; Cd. ’81, 
§ 1507; 2 H. C., § 1019.] 


§ 1513. (6272.) Resale, When will be Ordered. 

The executor or administrator making any sale of real estate shall, within 
ten days thereafter, make a return of his proceedings to the court, which shall 
examine the same, and if the court shall be of opinion that the proceedings 
were unfair, or that the sum bidden is disproportionate to the value, and that 
a sum exceeding such bid at least ten per cent, exclusive of expenses of a new 
sale, may be obtained, the order of sale shall be vacated [and] another sale 
shall be ordered. On a resale, notice shall be given, and the sale shall be 
conducted in all respects as if no previous sale had been made. [Cf. L. ’54, 
p. 287, $ 118; Cd. ’81, $ 1508; L. ’91, p. 387, $ 31; 2 H. C., $ 1020.] 


Sale: See 1 Remington’s Digest, pp. and discretion, is not ground for setting 
1221-1223, §§ 127-139. aside a sale by an executor: Sharp v. 
Mere inadequacy of price, unless so gross Greene, 22 Wash. 677. 
as to indicate fraud or want of judgment 


§ 1514. (6273.) Objections to Confirmation. 

When the return of the sale is made, any person interested in the estate 
may file written objections to the confirmation of the sale, and may be heard 
and produce witnesses in support of his objections. [L. ’54, p. 287, $ 119; 
Cd. ’81, $ 1509; 2 H. C., $ 1021.] 


Objections to the confirmation of sale only by parties interested in the estate: 
of a decedent's real estate can be made Terry v. Clothier, 1 Wash. 475. 


§ 1515. (6274.) Confirmation of Sale. 

If it appear to the court that the sale was legally made and fairly con- 
ducted, and that the sum bidden was not disproportionate to the value of the 
property sold, or if disproportionate, that a greater sum, as above specified, 
cannot be obtained, the court shall make an order confirming the sale and 
directing conveyances to be executed; and such sale, from that time, shall be 
confirmed and valid. [L. ’54, p. 287, $ 120; Cd. ’81, $ 1510; 2 H. C., $ 1022.] 


See supra, § 591, confirmation of execution sales, 
See note to § 1499, order to show cause for sale. 
See infra, $ 1649, guardian's sales. 

See infra, $ 1693 et seq., validity of sales. 
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Cited in 3 Wash. 368. 

Failure to direct in the order of sale the 
newspaper in which publication shall be 
made is cured by an order confirming the 
sale: Furth v. United States Mtg. & Trust 
Co., 13 Wash. 73. 

Under a sale of the community property 
to satisfy a mortgage, duly confirmed, 
the deed executed thereunder purporting 
merely to convey “all the right, title, inter- 
est and estate of deceased at the time of 
his death,” an equitable title to the entire 
tract is conferred upon the purchaser, suf- 
ficient to constitute a defense in an action 
of ejectment: Rvan v. Ferguson, 3 Wash. 
356; Sadler v. Niesz, 5 Wash. 193. 


§ 1516. (6275.) Conveyance. 


AND ADMINISTRATORS. 


88 1516-1520 


A sale, free from fraud and valid on 
the face of the record, cannot be attackcd 
collaterally for irregularities as against °” 
bona fide purchaser: McKenna v. Cos- 
grove, 41 Wash. 332. 

Where, pending confirmation of an in- 
adequate bid at an executor’s sale, an 
upset bid was made, misleading the execu- 
tor to think that the sale would not be 
confirmed, withdrawal of the upset bid and 
confirmation of the sale without notice 
to the executor, at a time when higher 
bids were available, constitutes an irreg- 
ularity warranting vacation of the order 
of confirmation: In re Holburte’s Estate, 
48 Wash. 378. 


Such conveyances shall thereupon be executed to the purchaser by the 


executor or administrator. 


They shall refer to the original order authoriz- 


ing a sale, and the order confirming the sale and directing the conveyance; 
and they shall be deemed to convey all the estate, rights, and interest of the 


testator or intestate at the time of his death. 


$ 1511; 2 H. C., $ 1023.] 


Cited in 10 Wash. 599. 
The rule of caveat emptor applies to ad- 
ministrator's sales: See 1 Remington's Di- 


[L. ’54, p. 283, $ 121; Cd. '81, 


Wash. 130; Towner v. Rodegeb, 33 Wash. 
153; Bjmerland v. Eley, 15 Wash, 101; 
Matson v. Johnson, 48 Wash. 256. 


gest, p. 1223, $ 138; Wallace v. Grant, 27 


§ 1517. (6276.) Order of Confirmation to Show Notice of Sale. 

Before any order is entered confirming the sale, it shall be proven to the 
satisfaction of the court that notice of the sale was given as herein prescribed, 
and the order of confirmation shall state that such proof was made. [L. ’54, 
p. 288, $ 122; Cd. ’81, $ 1512; 2 H. C., $ 1024.] 


Order of confirmation: See note to $ 1515, supra. 


§ 1518. (6277.) Sale to Pay Legacy. 

When a testato» shall have given any legacy by will that is effectual to 
charge real estate, and his goods, chattels, rights and credits shall be insuffi- 
cient to pay such legacy, together with the debts and charges of administra- 
tion, the executor or administrator, with the will annexed, may obtain an 
order to sell or mortgage his real estate for that purpose in the same manner 
and upon the same terms and conditions as prescribed in this chapter in case 
of a sale or mortgage for the payment of the debts. [Cf. L. ’54, p. 288, $ 123; 
Cd. ’81, $ 1513; 2 H. C., $ 1025; L. *95, p. 398, $ 10.] 


§ 1519. (6278.) Debts and Expenses Paid According to Terms of Will. 

If the testator shall make provision by his will or designate the estate to 
be appropriated for the payment of his debts, the expenses of administration, 
or family expenses, they shall be paid according to the provision of the will, 


and out of the estate thus appropriated, so far as the same may be sufficient. 
[L. "54, p. 288, $ 124; Cd. *81, $ 1514; 2 H. C., $ 1026.] 


§ 1520. (6279.) Sale Without Order of Court. 
When such provision has been made, or any property directed to be sold, 
the executor [or] administrator with the will annexed may proceed to sell 
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without the order of the court; but he shall be bound as an administrator to 
give notice of the sale, and to proceed in making the sale in all respects as if 
he were under the order of the court, unless there are special directions given 
in the will, in which case he shall be governed by such directions; but in no 
[all] cases he shall make return of the sale to the court, which shall vacate 
such sale unless the same shall appear in all respects to be made according to 
law, in like manner as upon sales made by administrator. [Cf. L. ’54, p. 288, 
$ 125; Cd. ’81, $ 1515; L. *91, p. 388, $ 32; 2 H. C., $ 1027.] 


See supra, $ 1491, no sale without order of court. 
See intra, § 1683 et seq., private sales of real property. 


§ 1521. (6280.) Debts and Expenses When Provisions of Will Insufficient. 

If the provision made by the will or the estate appropriated be not suffi- 
cient to pay the debts and expenses of administration and family expenses, 
such part of the estate as shall not have been disposed of by the will, if any, 
shall be appropriated for that purpose, according to the provisions of this 
chapter. [L. ’54, p. 288, $ 126; Cd. ’81, $ 1516; 2 H. C., $ 1028.] 


§ 1522. (6281.) Estate Given by Will Subject to Debts and Expenses, 

The estate, real and personal, given by the will to any legatees or 
devisees, shall be held liable for the payment of the debts, the expenses of ad- 
ministration and of the family, in proportion to the value or amount of the 
several devises or legacies, if there shall not be other sufficient estate, except 
that specific devises or legacies may be exempted, if it appear to the court 
necessary to carry into effect the intention of the testator. [C£.L. ’d4, p. 238, 
$ 127; L. "73, p. 249, $ 204; Cd. ’81, $ 1517; 2 H. C., $ 1029.] 


§ 1523. (6282.) All Devisees and Legatees to Contribute. 

When the estate given by any will has been sold for the payment of debts 
and expenses, all the devisees and legatees shall be liable to contribute aceord- 
ing to their respective interests, to any devisee or legatee from whom the es- 
tate devised to him may be taken for the payment of the debts or expenses; 
and the court, when distribution is made, shall, by decree for that purpose, 
settle the amount of the several liabilities, and decree how much each person 
shall contribute. [L. ’54, p. 259, $ 128; Cd. ’81, $ 1518; 2 H. C., $ 1030.] 


See infra, $ 1576, payment of legacies and distribution, 


§ 1524. (6283.) Contract Interest of Deceased in Land may be Sold. 

If the deceased person at the time of his death was possessed of a contract 
for the purchase of lands, his interest in such lands under such contract may 
be sold on the application of his executor or administrator, in the same man- 
ner as if he had died seised of such lands; and the same proceedings may be 
had for that purpose as are prescribed in this chapter, in respect to lands of 
whieh he died seised, except as hereinafter provided. [L. 754, p. 289, $ 129; 
Cd. 815:8.101952 HL. €. 103%.) 


§ 1525. (6284.) Sale Subject to Unmatured Debts—Confirmation—Bond. 

Such sale shall be made subject to all payments that may thereafter be- 
come due on such contract; and if there be any such payments thereafter to 
lecome due, such sale shall not be confirmed by the court until the purchaser 
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shall have executed a bond to the executor or administrator for his benefit and 
indemnity, and for the benefit and indemnity of the persons entitled to the 
interest of the deceased in lands so contracted for, in double the whole amount 
of the payments thereafter to become due on such contract, with such sureties 
as the court shall approve. [L. ’54, p. 289, $ 130; Cd. ’81, $ 1520; 2 H. C., 
$ 1032. ] 


§ 1526. (6285.) Conditions of Bond. 

Such bond shall be conditioned that the purchaser will make all payments 
for such land as shall become due after the date of such sale. and will fully 
indemnify the executor or administrator and the person so entitled against all 
demands, costs, and charges and expenses, by reason of any covenant or agree- 
ment contained in such contract; but if there be no payments thereafter to 
become due on such contract, no bond shall be required of the purchaser. 


[L. "54, p. 289, $ 131; Cd. '81, $ 1521; 2 H. C., $ 1033.] 


§ 1527. (6256.) Assignment of Contract, Effect of. 

Upon the confirmation of such sale, the executor or administrator shall 
execute to the purchaser an assignment of the contract, which assignment 
shall vest in the purchaser, his heirs and assigns, all the right, title, and in- 
terest of the persons entitled to the interest of the deceased in the land sold at 
the time of the sale; and such purchaser shall have the same rights and reme- 
dies against the vendor of such lands as the deceased would have had if liv- 
ing. [L. ’d4, p. 289, $ 182; Cd. *S1, $ 1522; 2 H. C., $ 1034. ] 


§ 1528. (6287.) Redemption of Mortgaged Property. 

If any person die, having mortgaged any real or personal estate, and 
shall not have devised the same, or provided for the redemption thereof by 
will, the court, upon the application of any person interested, may order the 
executor or administrator to redeem the estate out of the personal assets, if it 
should appear to the satisfaction of the court that such redemption would be 
beneficial to the estate, and not injurious to creditors. [L. ’5*, p. 289, $ 133; 
Cd. ’81, $ 1523; 2 H. C., § 1035.] 


See supra, § 1116, and notes, foreclosure of real estate mortgages, 
See supra, § 1472, and notes, limitation on claims, 


Cited in 1 Wash. 181, 183; 3 Wash. 364, 
366; 4 Wash. 168; 8 Wash. 323, 324, 327; 
10 Wash. 196. 

A mortgagee, after the death of the mort- 
gagor, has a right to foreclose the mort- 
guge and sell the mortgaged property for 
the payment of his debt, and the sale will 
convey a good title: Hyde v. Heller, 10 
Wash. 586, 600. 

The provision of this section, that if the 
decedent “has not devised the same,” 
merely limits the sale in case of a specific 
devise, and has no application to cases 
where the property has been devised to a 
residuary legatee: In re Clements, 8 Wash. 
325. 

Presentation of claims secured by mort- 
gage: See 1 Remington’s Digest, p. 1212, $ 
77; Gleason v. Hawkins, 32 Wash. 464. 

Failure to present a claim against an 
estate, secured by mortgage, within the 
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time provided by § 1472 will not bar the 
mortgagee’s right under the mortgage, but 
will operate to defeat any deficiency against 
the estate which may remain after ex- 
hausting the mortgaged property: Scammon 
v. Ward, 1 Wash. 179; see Reed v. Miller, 
1 Wash. 426; Casey v. Ault, 4 Wash. 167; 
but if the mortgagee applies under this sec- 
tion to compel the redemption of land from 
his mortgage lien, or to have the lands sold 
under the provisions of the next section, 
he must apply within the year allowed for 
presentment of claims: Scammon v. Ward, 
supra. 

Under this and the next section, if re- 
demption is not deemed expedient, com- 
munity property mortgaged by decedent and 
wife may be sold for the purpose of paying 
off the mortgage: Ryan v, Ferguson, 3 
Wash, 356. 


§§ 1529-1531 


The rights of a mortgagee under a mort- 
gage making special provisions for fore- 
closure and a receiver are not affected Ly 
the death of the mortgagor, but may be 
enforced against the executor: German S. 
& Iu. Soe. v. Cannon, 65 Fed. 542. ; 

As property mortgaged by husband and 
wife, in the absence of claim that it was 
separate property, will be presumed to have 
been community, and. as under the deci- 
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community, it will not be presumed that 
her administrator has acquired lawful au- 
thority over the property thus mortgaged 
and presumed as community property, or 
that a court administering her estate under 
her will has drawn such property into its 
custody: Id. 

In ordering a eale’of decedent’s estate 
under § 1529 to pay the mortgage debt, it 
is error to allow attorneys’ fees upon a 


foreclosure of the mortgage: In re Clem- 


sions of Washington, on the death of a 
ents, 8 Wash. 323. 


married woman administration of her sep- 
arate property is distinct from that of the 


§ 1529. (6288.) Sale of Other Property in Lieu of that Mortgaged. 

If it shall be made to appear to the satisfaction of the court that it will be 
to the interest of the estate of any deceased person to sell other personal es- 
tate or to sell or mortgage other real estate of the decedent than that mort- 
gaged by him, to redeem the real estate so mortgaged, the court may order the 
sale of any personal estate, or the sale or mortgaging of any real estate of the 
decedent which it may deem expedient to be sold or mortgaged for such pur- 
pose, which sale or mortgaging shall be conducted in all respects as other 
sales or mortgages of like property ordered by the court. [Cf. L. ’88, p. 185, 
$1;2H.C., $ 1036; L. ’95, p. 399, $ 11.] 

See infra, $ 1569, extent of mortgage preference, 

See notes to last section. 

Cited in 8 Wash. 323; 10 Wash. 196, 


§ 1530. (6289.) Where Redemption not Expedient—Procedure. 

If such redemption be not deemed expedient, the court shall order such 
property to he sold at public sale, which sale shall be with the same notice, 
and conducted in the same manner, as required in other cases of real estate 
provided for in this chapter, and the executor or administrator shall there- 
upon execute a conveyance thereof to the purchaser, which conveyance shall 
he effectual to convey to the purchaser all the right, title, and interest which 
the deceased would have had in the property had not the same been mort- 
gaged by him, and the purchase money, after paying the expenses of the sale, 
shall first be applied to the payment and discharge of such mortgage, and the 
residue in due course of administration. If said sale of the mortgaged prem- 
ises shall be insufficient to secure the mortgage debt, the mortgagee shall file 
a claim for balance, authenticated as other claims, and pavable in due course 
of administration. [Cf. L. 74, p. 290, $ 134; L. ’73, p. 296; $ 211; Cd. ’81, 
$ 1921; 2 H. C., $ 1037.] 

See notes to $ 1528, redemption of mortgaged property. 
Cited in 1 Wash. 181, 183; 3 Wash. 364, 366, 369; 4 Wash. 168, 


§ 1531. (6290.) Liability for Neglect, etc., in Sales or Mortgages, 

If there should be any neglect or misconduct in the proceedings of the 
executor or administrator in relation to any sale or mortgage by which anv 
person interested in the estate shall suffer damages, the party injured may 
recover the same in a suit upon the bond of the executor or administrator, as 
the case may appear. [Cf. L. ’od, p. 290, $ 135; Cd. 781, $ 1525; 2 I. C., 
§ 1058; L. ’95, p. 399, $ 12.] | 
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§ 1532. (6291.) Liability for Fraudulent Sale of Realty. 

Any executor or administrator who shall fraudulently sell or mortgage 
any real estate of his testator or intestate, contrary to the provisions of this 
chapter, shall be liable in double the value of the land sold or mortgaged, as 
damages, to be recovered in an action by the person or persons having an es- 
tate of inheritance therein. [Cf. L. ’54, p. 290, $ 136; Cd. ’81, $ 1526; 2 H. 
C., $ 1039; L. *95, p. 399, $ 13.] 


An administrator is not estopped from administrator: See Wallace v. Grant, 27 
pleading the illegality of a former mortgage Wash. 130. 
executed without authority by a former 


§ 1533. (6292.) Sale Under Will—Void Unless Confirmed. 

When property is directed by will to be sold, or authority is given in the 
will to sell property, the executor may sell any property of the estate without 
the order of the court, and either at public or private sale, and with or without 
notice, as the executor may determine; but the executor must make return of 
such sales as in other cases; and if directions are given in the will as to the 
mode of selling, or the particular property to be sold, such directions must be 
observed. In either case, no title passes unless the sale is confirmed by the 
court. [Cd. ’81, $ 1527; 2 H. C., $ 1040.] 


See supra, $ 1444, under nonintervention will. 

See supra, $ 1515, confirmation of sale. 

See supra, $ 1520, sale without order of court, 

See infra, $ 1683 et seq., private sales vf real property. 


CHAPTER XIII. 
POWERS AND DUTIES OF EXECUTORS AND ADMINISTRATORS. 


$ 1534. (6296.) Executor or Administrator to Take and Manage Estate. 
The executor or administrator shall take into his possession all the estate 
of the deceased, real and personal, and collect all debts due to the deceased. 
[L. *54, p. 291, $ 141; Cd. ’81, $ 1528; 2 H. C., $ 1041.] 
See supra, $ 1449, and notes, right to possession of estate. 


Cited in 2 Wash. 335; 4 Wash. 173, 501; eral scope of the powers conferred upon 
10 Wash. 599; 38 Wash. 265; 42 Wash. 351, them, irrespective of the terms used: See 1 
303. Remington’s Digest, p. 1199, § 7; Smith v. 

Whether persons appointed in a will are Sınith, 15 Wash, 239; State ex rel, Phinney 
executors or trustees depends upon the gen- v. Superior Court, 21 Wash, 186. 


§ 1535. (6297.) Actions by and Against Administrators. 

Actions for the recovery of any property, real or personal, or for the pos- 
session thereof, and all actions founded upon contracts, may be maintained 
by and against executors and administrators in all cases in which the same 
might have been maintained by or against their respective testators or intes- 
tates. [Cf. L. ’54, p. 291, $ 142; L. 60, p. 206, $ 222; Cd. 81, $ 1529; 2 H. C., 
§ 1042. ] 

See supra, § 180, parties. 

See supra, § 193, uctions not to abate when. 

See supra, § 967 et seq., actions by and against executors, ete. 

See supra, $$ 1531, 1532, liability for neglect of duty aud fraudulent sales of property 


See infra, $ 1543, when administrator chargeable. 
Sce intra, $ 1974, personal liability when. 
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Cited in 10 Wash. 594; 15 Wash. 294; 42 
Wash, 351, 353. 

Rights of actions by or against admin- 
istrators: See 1 Remington’s Digest, pp. 
1223-1225, §§ 141-150; Gibson v. Slater, 42 
Wash. 347; Smith v. Northern Pac. R. Co., 
22 Wash. 500; In re Belt's Estate, 29 Wash, 
535; Collins v. Denny Clay Co., 41 Wash. 
136; Fishburne v. Merchants’ Bank of Pt. 
Townsend, 42 Wash. 473; Strong v. El- 
dridge, 8 Wash. 595; Ritterhoff v. Puget 
Sound Nat. Bank, 37 Wash. 76. 
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In order to bring a suit upon an adminis- 
trator’s bond, it is not necessary that appli- 
cation be first made to court and leave vb- 
tained, as the administrator is not a public 
officer within the purview of § 771, supra: 
Bartells v. Gove, 4 Wash. 632. 

Pleading: See 1 Remington’s Digest, p. 
1225, § 151; Miller v. Borst, 11 Wash. 260; 
Megrath v. Gilmore, 15 Wash. 558; Waldo 
v. Milroy, 19 Wash. 156; Stein v. Waddell, 
37 Wash. 634; Boyer v. Robinson, 26 Wash. 
117. 


§ 1536. (6298.) Action by Administrator for Waste, Trespass, etc. 

Executors and administrators may maintain actions against any person 
who shall have wasted, destroyed, taken, carried away, or converted to his own 
use the goods of their testator or intestate in his hfetime; also may maintain 
actions for trespass committed on the estate of the deceased during his life-. 
time. [L. 754, p. 291, $ 143; Cd. ’81, $ 1530; 2 IL C., $ 1043.] 


See supra, § 159, limitation of actions. 
See supra, § 937 et seq., waste and trespass, 


§ 1537. (6299.) Action Against Administrator for Waste, Trespass. etc. 
Any person, or his personal representatives, shall have an action against 
the executor or administrator of any estate or intestate who in his lifetime 
shall have wasted, destroyed, taken, or carried away, or converted to his own 
use, the goods and chattels of any such person, or committed any trespass on 
the real estate of such person. [L. ’54, p. 291, $ 144; Cd. 81, $ 1531; 2 11. C., 


$ 1044. ] 
Cited in 4 Wash. 173, 502. 
§ 1538. (6300.) Action by Administrator on Predecessor’s Bond. 


Any administrator may in his own name, for the use and benefit of all 
parties interested in the estate, maintain actions on the bond of an executor 
or of any former administrator of the same estate. [L. ’54, p. 291, $ 145; Cd. 
81, $ 1532; 2 11. C., $ 1045.] 


§ 1539. (6301.) Debts may be Compromised. 

Whenever a debtor of a deceased person shall be unable to pay all his 
debts, the executor or administrator may, with the approbation of the court, 
compound with him and give him a discharge upon receiving a fair and just 
dividend of his effects. [L. ’d4, p. 291, $ 146; Cd. ’81, $ 1533; 2 IL. C., $ 1046. ] 


See note to § 1449, supra, right of possession of estate. 
See supra, § 1485, administrator may arbitrate. 


An administrator cannot cancel his own 


rights of the estate: Eastman v. Landon, 17 
mortgage due to the estate, in fraud of the 


Wash. 48. 


§ 1540. (6302.) 
Decedent. 
When there shall be a defieieney of assets in the hands of an executor or 
administrator, and when the deceased shall in his lifetime have conveved any 
real estate, or any right or interest therein, with intent to defraud his credi- 
tors or to avoid any right, duty, or debt of any person, or shall have so con- 
veyed such estate, which deeds or conveyances by law are void as against 


ereditors, the executor or administrator may, and it shall be his duty to, com- 
810 
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mence and prosecute to final judgment any proper action for the recovery of 
the same, and may recover for the benefit of the creditors all such real estate 
so fraudulently conveyed, and may also, for the benefit of the creditors, sue 
and recover all goods, chattels, rights and credits which may have been so 
fraudulently conveyed by the deceased in his lifetime, whatever may have 
been the manner of such fraudulent conveyance. [L. ’54, p. 291, § 147; Cd. 
81, $ 1534; 2 H. C., $ 1047.] 


See supra, $ 159, limitations. 


$ 1541. (6303.) Such Action Brought, When. 

No executor or administrator shall be bound to sue for such estate as 
mentioned in the preceding section for the benefit of the creditors, unless on 
application of the ereditors of the deceased; and the creditors making such 
application shall pay such part of the costs and expenses, or give such secur- 
ity to the executor or administrator thereof, as the court shall direct. [Cf. L. 
'54, p. 292, $ 148; L. ’73, p. 298, $ 221; Cd. ’81, $ 1535; 2 H. C., $ 1048. ] 


§ 1542. (6304.) Real Estate so Regained, How Disposed of. 

The real estate so recovered shall be sold for the payment of debts. in the 
same manner as if the deceased had died seised thereof, upon obtaining an 
order therefor from the court, and the proceeds of all goods, chattels, rights, 
and credits so recovered shall be appropriated in payment of debts of the de- 
ceased, in the same manner as other property in the hands of the executor or 
administrator. [L. ’54, p. 292, $ 149; Cd. ’81, $ 1536; 2 H. C., $ 1049.] 


CHAPTER XIV. 


ACCOUNTS OF EXECUTORS AND ADMINISTRATORS AND PAYMENT OF 
DEBTS. 
$ 1543. (6308.) Administrator's Promise to Pay Debts Valid, When. 

No executor or administrator shall be chargeable upon any special prom- 
ise to answer damages, or to pay the debts of the testator or ‘atestate out of 
his own estate, unless the agreement for that purpose, or some memorandum 
or note thereof, is in writing, and signed by such executor or administrator, 
or by some other person by him thereunto specially authorized. [L. ’54, 
p. 295, $160; Cd. ’81, $ 1537; 2 H. C., $ 1050.] 


See infra, § 5288 et seq., statute of frauds. 


§ 1544, (6309.) Administrator Chargeable with Whole Estate. 

Every executor or administrator shall be chargeable in his accounts with 
the whole estate of the deceased which may come into his possession, at the 
value of the appraisement contained in the inventory, except as provided in 
the following sections, and with the interest, profit, and income of the estate. 
[Cf. L. ’54, p. 295, $ 161; L. *60, p. 210, $ 241; Cd. ’81, $ 1538; 2 TE. C., $ 1051.] 

See infra, $ 1562, settlement of accounts. 


Cited in 17 Wash. 677; 38 Wash. 265. Digest, p. 1203, $ 31; Smith v. Smith, 15 

An executor is bound to account to the Wash. 239; In re Belt's Estate, 29 Wash. 
cestui que trust only for moneys held by 535; Collins v. Denny Clay Co., 41 Wash. 
the decedent as trustee: See 1 Remington’s 136, 
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§ 1545. (6310.) Administrator not to Profit or Suffer Loss. 

He shall not make profit by the increase nor suffer loss by the decrease 
or destruction, without his fault, of any part of the estate. He shall account 
for the excess when he shall have sold any part of the estate for more than 
the appraisement; and if any has been sold for less than the appraisement, he 
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shall not be responsible for the loss if the sale has been unjustly made. 


(Ce. 


L. ’54, p. 295, $ 162; L. ’60, p. 210, $ 242; Cd. ’81, $ 1539; 2 H. C., $ 1052.) 


Cited in 15 Wash, 617. 

An executor, who in good faith deposits 
funds of the estate in a bank at the time 
solvent and of good repute, is not liable for 
depreciation of the trust funds resulting 
from the subsequent failure of the bank, if 
the deposit is made to the credit of the 


§ 1546. 


estate, and not in the executor’s individual 
name: In re Kohlers’ Estate, 15 Wash. 613. 

Executors as trustees are liable only for 
want of ordinary care, not for error of 
judgment or as insurers: Sharp v. Greene, 
22 Wash. 677. 


- 


(6311.) Administrator not Accountable for Worthless Debts. 


No executor or administrator shall be accountable for any debts due the 


estate, if it shall appear that they remain uncollected without his fault. 


[L. 


54, p. 295, $ 163; Cd. ’81, $ 1540; 2 H. C., $ 1053.] 


Cited in 15 Wash. 618. 

The appraised value of an estate is not 
conclusive upon the accounting as to the 
assets or their value: Horton v. Barto, 17 
Wash. 675; In re Smith’s Estate, 18 Wash. 
129, 

The fact that an administrator, by mis- 
take or in ignorance of legal rights, in- 


§ 1547. 


cluded his own property in an inventory of 
the estate would not estop him from subse- 
quently asserting his ownership: Filley v. 
Murphy, 30 Wash. 1. 

An administrator is chargeable with use 
and possession of decedent's premises: Alf- 
stad’s Estate, 27 Wash. 175. 


(6312.) Compensation and Expenses Allowed. 


He shall be allowed all necessary expenses in the care, management. and 


settlement of the estate, and for his services such fees as the law provides, 
but when the deceased, by will, shall have made some other provision for the 
compensation of his executor, that shall be deemed a full compensation for 
his services, unless he shall, by a written instrument, filed in the court, re- 
nounce all claim for compensation provided by the will. [L. ’54, p. 295, 
$ 164; Cd. ’81, $ 1541; 2 H. C., $ 1054.] 

See infra, $ 1549, commissions allowed. 


Cited in 30 Wash. 561; 38 Wash. 268. 

Compensation and expenses of executor 
or administrator: See 1 Remington's Digest, 
p. 1227, $3 160-166; Noble v. Whitten, 38 
Wash. 262; In re Field's Estate, 33 Wash. 
63; Wilbur v. Wilbur, 17 Wash. 683; Hor- 
ton v. Barto, 17 Wash, 675; In re Smitb's 
Estate, 18 Wash. 129; In re Mason's Es- 
tate, 26 Wash. 259, 


If an administrator acts as attorney for 
the estate and collects a claim for damages 
for the death of his decedent, he is only en- 
titled to the usual commissions, although 
he may have made an agreement with the 
heirs for extra compensation: Kuhn’s Ap- 
peal, 4 Wash. 534, 


§ 1548. (6313.) Shall not Purchase Claim Against Estate. 

No administrator or executor shall purchase any claim against the estate 
he represents; and if he shall have paid any claim for less than its nominal 
value, he shall only be entitled to charge in his account so much as he shall 


have actually paid. [L. ’54, p. 295, $ 165; Cd. ’81, $ 1542; 2 H. C., $ 1055.] 


§ 1549. (6314.) Commissions Allowed. 
When no compensation shall have been provided by will, or the executor 
shall renounce his claim thereto, he shall be allowed commission on the whole 
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estate accounted for by him as follows: For the first one thousand dollars, at 
the rate of seven per cent; for all above that sum, and not exceeding two 
thousand dollars, at the rate of five per cent; for all above that sum, at the 
rate of four per cent; and the same commission shall be allowed to adminis- 
trators. In all cases such further allowance may be made as the court shall 
deem just and reasonable for any extraordinary services not required of an 
executor or administrator in the common course of his duty: Provided, that 
the total amount of such allowance shall not exceed the amount of commission 
allowed in this section. [L. ’54, p. 295, $ 166; Cd. '81, $ 1543; 2 H. C., $ 1056.] 


See supra, $ 1093, compensation to assignees. 
See supra, $ 1547, compensation and expenses, 


Cited in 17 Wash. 677; 26 Wash. 263; 38 administrator is appealable as a final order: 
Wash. 265; 42 Wash. 353, Horton v. Barto, 17 Wash. 675; Wilbur v. 
An order fixing the conpensation of an Wilbur, 17 Wash. 683. 


§ 1550. (6315.) Exhibit to be Rendered. 

Within six months after his appointment, and thereafter at any time 
when required by the court, either upon its own motion or the application of 
any person interested in the estate, the executor or administrator shall ren- 
der, for the information of the court, an exhibit under oath, showing the 
amount of money received and expended by him, the amount of all claims 
presented against the estate, and the names of the claimants, and all other 
matters necessary to show the condition of its affairs. [L. ’54, p. 296, § 167; 
Cd. ’81, $ 1544; 2 H. C., $ 1057.] 


§ 1551. (6316.) Court may Require Exhibit. 

If the executor or administrator fail to render an exhibit within six 
months, as required in the last preceding section, it shall be the duty of the 
court to issue a citation requiring him to appear and render it. [L. ’54, 
p. 296, $ 168; Cd. ’81, $ 1545; 2 H. C., $ 1058.] 


§ 1552. (6317.) Interested Persons may Require Exhibit. 

Any person interested in the estate may, at any time before the final set- 
tlement of accounts, present his petition to the court, praying that the exec- 
utor or administrator be required to appear and render such exhibit, setting 
forth the facts showing that it is necessary and proper that such an exhibit 
shall be made. (L. 54, p. 296, $ 169; Cd. ’81, $ 1546; 2 H. C., $ 1059.] 


§ 1553. (6318.) Citation to Compel Exhibit. 

If the court be satisfied, either from the oath of the applicant, or from 
any other testimony that may be offered, that the facts alleged are true, and 
shall consider the showing of the applicant sufficient, a citation shall be issued 
to the executor or administrator requiring him to appear on some day named 
in the citation, and render an exhibit as prayed for. [Cf. L. ’54, p. 296, $ 170; 
Cd. ’81, $ 1547; L. ’91, p. 388, $ 33; 2 H. C., $ 1060.] 


§ 1554. (6319.) Objections to Exhibit. 

When an exhibit is rendered by an executor or administrator, any person 
interested may appear, and, by objections in writing, contest any account or 
statement therein contained. The court may examine the executor or admin- 
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istrator, and if he has been guilty of negligence, or wasted, embezzled, or mis-' 
managed the estate, his letters shall be revoked. [L. ’54, p. 296, § 171; Cd. 
"81, $ 1548; 2 H. C., $ 1061.] 


§ 1555. (6320.) Attachment, etc., for Failure to Render Exhibit. 

If any executor or administrator neglect or refuse to appear and render 
an exhibit after having been duly cited, an attachment may be issued against 
him, or his letters may be revoked, in the discretion of the court. [L. *54, 
p. 296, $172; Cd. '81, $ 1519; 2 H. C., $ 1062.] 


§ 1556. (6321.) Annual Account—Proceedings on Default of. 

Every executor or administrator shall render a full account of his ad- 
ministration at the expiration of one year from the time of his appointment. 
If he fail to present his account, it shall be the duty of the court to compel 
the rendering of such account by attachment, and any person interested in 
the estate may apply for and obtain an attachment, but no attachment shall 
issue unless a citation shall have been first issued and returned, requiring the 
executor or administrator to appear and show cause why an attachment 
should not issue. [L. ’d4, p. 296, $ 173; Cd. 81, $ 1550; 2 H. C., $ 1063.] 


§ 1557. (6322.) Citation to Account After Revocation of Authority. 
Whenever the authority of an executor or administrator shall cease, or 
be revoked for any reason, he may be cited to account before the court, at the 
instance of the person succeeding to the administration of the estate, in like 
manner as he might have been cited by any person interested in the estate dur- 
ing the time he was administrator or executor. [Cf. L. ’54, p. 296, $ 174; 
L. ’60, p. 212, § 254; L. ’73, p. 304, $ 247; Cd. ’81, $ 1551; 2 TT. C., $ 1064.] 


§ 1558. (6323.) Revocation of Letters for Failure to Account. 

If the executor or administrator resides out of the county, or absconds 
or conceals himself so that the citation cannot be personally served, and shall 
neglect to render an account within thirty days after the time above pre- 
scribed, or if he shall neglect to render an account within thirty days after 
having been committed where the attachment has been executed, his letters 
shall be revoked. [C£. L. ’54, p. 297, $ 1715; L. ’73, p. 304, $ 243; Cd. ’81, 
$ 1052; 2 H. C., $ 1065.] 

See supra, $ 1379, revocation of letters. 
See supra, $ 1415, suspension. 


§ 1559. (6324.) Vouchers to be Filed, etc. 

In rendering his accounts the executor or administrator shall produce 
vouchers for the expenses and charges which he shall have paid, which 
vouchers shall be filed and remain in court; and he may be examined on oath 
touching such payments, and also touching any property and effects of the 
deceased, and the disposition thereof. [L. ’54, p. 297, § 176; Cd. ’81, $ 1553; 
2 H. C., $ 1066. ] 


§ 1560. (6325.) Voucher Unnecessary, When. 
On the settlement of his account, he may be allowed any item of ex- 
penditure not exceeding twenty dollars for which no voucher is produced, if 


Sit 


Cuap. Ai* ACCOUNTS AND PAYMENT OF DEBTS. §§ 1561-1564 
such item be supported by his own oath, positive to the fact of payment, speci- 
fying when, where, and to whom payment was made, if such oath be uncon- 
tradicted; but such allowances, in the whole, shall not exceed three hundred 
dollars for payment in behalf of any one estate. [Cf. L. ’54, p. 297, § 177; 


L. ’73, p. 304, $ 250; Cd. ’81, $ 1554; 2 H. C., $ 1067.] 


§ 1561. (6326.) Erection of Monument, When. 

Executors and administrators of the estates of deceased persons are 
hereby authorized, by and with the consent of the court of the proper county, 
to expend a reasonable sum out of the estate of the decedent to erect a monu- 
ment or tombstone, suitable to mark the grave of said decedent, and the 
expense thereof shall be paid as the expenses of administration are paid. [L. 
"7d, p. 127, § 1; Cd. ’81, $ 1555; 2 H. C., $ 1068.] 


Sce infra, $ 1571, funeral expenses include monument, 


§ 1562. (6327.) Final Hearing and Settlement—Notice of. 

When the account is rendered for settlement, the court, or the judge 
thereof, shall appoint a day for the hearing and settlement of the same, and 
notice of such hearing and settlement shall be given by posting notices 
thereof in three of the most public places in the county, and publishing a 
similar notice for such time as the court or Judge may order, in a newspaper 
published in the county, or if there be no newspaper published in the county, 
then in a newspaper published in the state, and of general circulation in the 
county. The notice shall set forth the name of the estate, of the executor or 
administrator and the day appointed for the settlement of account, which 
shall be on some day not more than six weeks after the filing of the account. 
[Cf. L. ’54, p. 297, § 178; L. 773, p. 305, $ 251; Cd. 781, $ 1556; L. 791, p. 388, 
$ 34; 2 H. C., $ 1069.] 


Sce supra, $ 1544, chargeable with whole estate. 

See infra, $ 1566, etiect of settlement. 

See infra, $ 1567, notice necessary to obtain settlement. 
See infra, § 1587, distribution on final settlement. 

See infra, § 1608, decree of final settlement and discharge. 


A conditional order of the court discharg- solute, may be set aside by the court at any 
ing an administrator upon his final ac- time: State v. Superior Court, 13 Wash. 25. 


counting, which has never been made ab- 


§ 1563. (6328.) Exceptions to Final Account—Contest. 

On the day appointed, or on any subsequent day to which the hearing 
may have been adjourned by the court, any person interested in the estate 
may appear and file his exceptions in writing to the account, and contest 
the same. [L. ’d4, p. 297, § 179; Cd. ’81, $ 1507; 2 II. C., $ 1070.] 

See §§ 1546, 1547, supra, and notes thereto. 


The appraised value of an estate is not 
conclusive upon the accounting, as to the as- 
sets or their value: Horton v. Barto, 17 


A deeedent’s estate cannot be charged 
with the expense of attorney fees incurred 
by the administratrix in securing her ap- 


Wash. 675; In re Smith’s Estate, 18 Wash. 
129; 

Administratrix is chargeable upon final 
accounting for use and possession of de- 
cedent’s premises: See In re Alistad’s Es- 
tate, 27 Wash. 175. 


§ 1564. 


pointment as such, nor in litigating her 
right to inherit as sole heir: Wilbur v. Wil- 
bur, 17 Wash. 683. 

As to allowance of attorneys’ fees: Sce 
In re Mason’s Estate, 26 Wash, 259. 


(6329.) Guardian for Minor—Compensation. 


If there be any minor interested in the estate who has no legally ap- 
pointed guardian, the court shall appoint some disinterested person to repre- 
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sent him, who, on behalf of the minor, may contest the account as any other 
person interested might contest it, and who shall be allowed by the court 
reasonable compensation for his services. [L. 64, p. 297, $ 180; Cd. ’81, 
$ 1558; 2 H. C., $ 1071.] 


§ 1565. (6330.) Hearing may be Adjourned. 

The hearing and allegations of the respective parties may be adjourned 
from time to time as shall be necessary. [Cf. L. ’54, p. 297, $ 181; L. *60, 
p. 213, $ 261; Cd. ’81, $ 1559; 2 H. C., $ 1072.] 


S 1566. (6331.) Settlement, When and When not Conclusive. 

The settlement of the account and the allowance thereof by the court, 
[or upon appeal], shall be conclusive against all persons in any way inter- 
ested in the estate, saving, however, to all persons laboring under any legal 
disability, the right to proceed against the executor or administrator, either 
individually or upon his bond, within two years after their respective dis- 
abilities shall have ceased; and in any action brought by any such person. 
the allowance and settlement of the account shall be deemed presumptive 


evidence of its correctness. 
$ 1073.] 


[L. ’54, p. 297, $ 182; Cd. '81, $ 1560; 2 IL C, 


Words “or upon appeal” have no application under present organization of courts. 


Jurisdiction of courts over final account 
of executors or administrators: See 1 Rem- 
ington’s Digest, p. 1226, $ 156; Seattle v. 
McDonald, 26 Wash. 98; In re MaeDonald’s 
Estate, 29 Wash. 422; Drasdo v. Jobst, 39 
Wash. 425. 

Although a final account in the adminis- 
tration of an estate has been rendered and 
an order of distribution made and carried 
into effect, such fact will not be prejudicial 
to an action by the executor in the interest 
of the estate, if he has not received his final 
discharge and his bondsmen have not been 
released: Denny v. Sayward, 10 Wash, 422. 

An action to quiet title cannot be main- 
tained until after the close of administra- 
tion on the ancestor's estate: Hazelton v. 
Bogardus, 8 Wash. 102; Dunn v. Peterson, 
4 Wash. 170; and the court retains jurisdic- 
tion even after final account until there has 
been a final settlement or distribution of the 
property, or some other act equivalent there- 
to: Hazelton v. Bogardus, supra; Balch v. 
Smith, 4 Wash. 497. 

If the administratrix purchased land in 
her own name, and subsequently, by mis- 


§ 1567. 


take or otherwise, was credited in her ac- 
count with a portion of the purchase price, 
no trust in the land results in favor of the 
estate: Bowen v. Hughes, 5 Wash. 442. 


The settlement of a so-called final account 
of an administrator does not preclude him 
from asserting, as an individual, error in 
subsequent orders affecting his relation to 
the estate since the making of the orders: 
In re Sullivan’s Estate, 48 Wash. 631. 


A creditor of an estate having a preferred 
elaim which was on presentation disallowed 
for want of funds, who took no appeal or 
proceedings to question the administrator’s 
sale of real estate for a nominal sum, or the 
administrator’s discharge on final account- 
ing, until after the lapse of more than three 
years and then only to interpose his claim 
as a counterclaim to an action on account, 
is concluded by the probate proceedings, 
and cannot reopen the same for fraud which 
he might have discovered with reasonable 
diligence: Lauridsen v. Lewis, 50 Wash. 
605. 


(6332.) Proof of Notice of Settlement. 


The account shall not be allowed by the court until it be first proven 
that notice has been given as required by this chapter, and the decree shall 
show that such proof was made to the satisfaction of the court, and shall 


le conclusive evidence of the fact. 
H. C., $ 1074.] 


[L. ’54, p. 298, $ 183; Cd. ’81, $ 1561; 2 


See supra, $ 1562, final hearing and settlement of account, 


$ 1568. 


(6333.) Order of Payment of Debts. 


The debts of the estate shall be paid in the following order: 


1. Funeral expenses; 
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2. Expenses of the last sickness; 

3. Debts having preference by the laws of the United States; 

4. Wages due for labor performed within ninety days immediately preced- 
ing the death of decedent; 

5. Taxes. or any debts or dues, owing to the state; 

6. Judgments rendered against the deceased in his lifetime which are liens 
upon real estate on which execution might have issued at the time of his 
death, and debts secured by mortgages, in the order of their priority; 

7. All other demands against the [e]state. [Cf. L. ’54, p. 298, § 184; L. 
’60, p. 213, $ 264; Cd. ’81, $ 1562; 2 H. C., $ 1075; L. *97, p. 22, $ 1.] 

See supra, $ 1205, preference rights of employees, 

See infra, $ 1571, payment of funeral expenses. 


Cited in 2 Wash. 335; 25 Wash. 436, when separate property is exhausted: Co- 
543; 50 Wash. 396. lumbia Nat. Bank v. Embree, 2 Wash. 331. 


If a party dies possessed of an interest The word “estate” relates to separate 
A A to ma property of deceased as well as community 
et Gee ara? bie pay property; and “debts” include separate as 
community debts, and not otherwise exempt, well as community debts: Columbia Nat. 
such interest is liable for separate debts 


Bank v. Embree, supra. 
§ 1569. (6334.) Extent of Mortgage Preference. 

The preference given in the preceding section to a mortgage or judgement 
shall only extend to the proceeds of the property subject to the lien of such 
mortgage or judgment. [Cf. L. ’54, p. 298, $ 185; Cd. ’81, $ 1653; 2 H. C., 
$ 1076; L. *97, p. 22, $ 2.] 

See supra, $ 1529, redemption or sale of mortgaged property. 


§ 1570. (6335.) Estate Insufficient, Dividend to be Paid. 

If the estate shall be insufficient to pay the debts of any one class, each 
creditor shall be paid a dividend in proportion to his claim, and no creditor of 
any one class shall receive any payment until all those of the preceding class 
shall have been fully paid. [L. ’54, p. 298, $ 186; Cd. *81, $ 1564; 2 H. C., 


§ 1077.] 
Cited in 50 Wash. 396. 
§ 1571. (6336.) Funeral Expenses and Expenses of Last Sickness. 


It shall be the duty of the executor or administrator, as soon as he may 
have sufficient funds in his hands, to pay the funeral expenses, and expenses 
of the last sickness, and the allowance made to the family of the deceased, and 
he may retain in his hands the necessary expenses of administration; but he 
shall not be obliged to pay any other debt or any legacy until, as prescribed hy 
this chapter, the payment has been ordered by the court. [L. ’54, p. 298, 
§ 187; Cd. ’81, § 1565; 2 H. C., § 1078.] 


See supra, § 1561, monument as funeral expenses, 
See supra, § 1568, order of payment of debts. 


Cited in-50 Wash. 396. 

Compensation for services of physicians, 
rendered to deceased during his last sick- 
ness, do not depend upon a contract with 


§ 1572. 


the deceased, but are given a preference 
right of payment over ordinary expenses of 
the estate: Cunningham v. Lakin, 50 Wash. 
394, 


(6337.) Payment of Debts on Annual Settlement. 


Upon the settlement of the accounts of the executor or administrator at 
the end of the year, as required by this chapter, the court shall make an order 
tor the payment of the debts, as the circumstances of the estate shall require. 
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If there be not sufficient funds in the hands of the executors or administrators, 
the court shall specify in the decree the sum to be paid to each creditor. 
IL. ’54, p. 298, § 188; Cd. ’81, $ 1566; 2 H. C., $ 1079.] 


See supra, § 1556, annual account. 


§ 1573. (6338.) Provisions for Disputed or Contingent Claims. 

If there be any claim not due, or any contingent or disputed claim against 
the estate, the amount thereof, or such part thereof as the holder would be 
entitled to if the claim were due, established, or absolute, shall be paid into 
the court, where it shall remain, to be paid over to the party when he shall 
become entitled thereto; or if he fail to establish his claim, to be paid over or 
distributed, as the circumstances of the case may require: Provided, that if 
any creditor whose claim has been allowed, but is not yet due, shall appear 
and assent to a reduction therefrom of the legal interest for the time the claim 
has yet to run, ke shall be entitled to be paid accordingly. [L. ’54, p. 298, 
$ 189; Cd. ’81, § 1567; 2 H. C., $ 1080.] 

Cited in 21 Wash. 615. 


§ 1574. (6339.) Administrator Personally Liable to Creditors, When. 

Whenever a decree shall have been made by the court for the payment 
of creditors. the executor or administrator shall be personally liable to each 
creditor for his claim, or the dividend thereon; and execution may be issued 
on such decree, as upon a judgement, in favor of each creditor. The executor 
or administrator shall also be liable on his bond to each creditor. [Cf. L. ’54, 
p. 299, $ 190; Cd. ’81, $ 1568; L. *91, p. 389, $ 35; 2 H. C., $ 1081.] 


See supra, $ 1535, actions by and against administrators. 


S 1575. (6340.) Claims not Included in Order for Payment, How Disposed 
of. 

When the accounts of the executor or administrator have been settled, 
and an order made for the payment of the debts and distribution of the estate, 
no creditor whose name was not included in the order of payment shall have 
any right to call upon the creditors who have been paid, or upon the heirs, 
leratees, or devisees, to contribute for the payment of his claim; but if the 
executor or administrator shall have failed to give the notice to creditors as 
prescribed in this chapter, such creditor may recover on the bond of the execu- 
tor or administrator the amount of his claim, or such part thereof as he would 
have been entitled to had 1t been allowed: Provided, that this section shall 
not apply to- any creditor whose claim was not due one year before the day of 
settlement, or whose claim was contingent, and did not become absolute one 
vear before such day. [Cf. L. ’54, p, 299, $ 191; L. ’60, p. 214, $ 271; Cd. 
"81, $ 1569; 2 IT. C., $ 1082.] 


S 1576. (6341.) Order of Payment of Legacies—Extension of Time. 

If all the debts shall have been paid by the first distribution, the court 
shall proceed to direct the payment of legacies and the distribution of the 
estate among the heirs, legatees, or other persons entitled; but if there be 
debts remainit + unpaid, the court shall give such extension of time as may be 
reasonable for the final settlement of the same. [L. ’54, p. 299, $ 192; Cd. 
'81, $ 1970; 2 H. C., $ 1083.] 
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See supra, $ 1341, order of descent of real property. 
See supra, $ 1523, contribution of distributees. 
See infra, $ 1582, payment of legacies before settlement, when. 


An order of distribution does not operate 
to relieve the administrator of his trust, 
and thereby create merely the relation of 
debtor and ereditor between him and those 
entitled to distribution, but the court has 
authority to compel the administrator to 
make distribution without requiring the dis- 
tributees to resort to another forum: Mce- 
Laughlin v. Barnes, 12 Wash. 373. 


An administrator cannot hold any portion 
from distribution in settlement of an in- 
debtedness due him from a cestui que trust, 
arising out of a claim for services rendcred 
prior to his appointment; nor can the same 
result be obtained by colorable assignment 
of the claim to a third party: Id. 


§ 1577. (6342.) When Final Account is to be Rendered. 

At the time designated, or sooner, if within that time all property of 
the estate shall have been sold, or there shall be sufficient funds in his hands 
to pay all the debts due by the estate, the executor or administrator shall 


render a final account and pray a settlement of the estate. 
$ 193; Cd. ’81, $ 1571; 2 H. C., $ 1084.] 


[L. "54, p. 299, 


See supra, § 1562, final hearing and settlement, 


§ 1578. (6343.) Neglect to Render Final Account—Proceedings. 
If the executor or administrator neglect to render his final account, the 


same proceedings may be had as are prescribed in this chapter in regard to 
the first account to be rendered by him; and all the provisions of this chapter 
relative to the last mentioned account, and the notice and settlement thereof, 
shall apply to his account presented for final settlement. [Cf. L. ’54, p. 299, 
$ 194; Cd. ’81, § 1572; L. ’91, p. 389, $ 36; 2 H. C., $ 1085.] 

See supra, $$ 1550-1553, exhibits to be rendered. 


Negotiable notes found with deceased at 
the time of his death in the state of Oregon 
are property, payable in that state, though 
secured by mortgages in this state; and a 
proper accounting to the Oregon court will 


relieve an administrator in that court from 
any liability in the courts of this state, in 
an action begun against him by an admin- 
istrator appointed under the laws of this 
state: McCoy v. Ayres, 2 W. T. 307. 


CHAPTER XV. 
PARTITION AND DISTRIBUTION OF ESTATES, 


§ 1579. (6347.) Application for Payment of Legacies—Bond. 

At any time after six months from the issuing letters testamentary or 
of administration, any heir, leratee, or devisee, may present his petition to the 
court that the legacy or share of the estate to which he is entitled may be given 
to him upon his giving bond, with security, for the payment of his proportion 
of the debts of the estate. [Cf. L. ’d4, p. 300, $ 195; Cd. "81, $ 1573; L. ’91, 
p. 389, $ 37; 2 H. C., $ 10S6.] 


See supra, $ 1576, payment of legacies and distribution, 


The executor does not sustain such a trust 
relation to a legatee under the will as to 
render fraudulent per se the purchase by 
him from the legatee of the property ac- 


$ 1580. (6348.) 


quired under the will, and only in case of 
actual fraud could such a sale be set aside: 
O'Xeile v. Ternes, 32 Wash. 528. 


Notice of Application. 


Notice of the application shall be given to the executor or administrator, 
and to all persons interested in the estate, in the same manner that notice is 


Rem. Wash. Code, Vol. I.—54 
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required to be given of the settlement of the account of the executor or admin- 
istrator. [L. ’54, p. 300, $ 196; Cd. ’81, $ 1574; 2 H. C., $ 1087.] 


$ 1581. (6349.) Who may Resist Application. 

The executor, administrator, or any person interested in the estate, may 
‚appear and resist the application; or any other heir, legatee, or devisee may 
make a similar application for himself. (Cf. L. '54, p. 300, $ 197; L. ’60, 
p. 216, $ 277; Cd. ’81, $ 1575; 2 H. C., $ 1088.] 


§ 1582. (6350.) Decree for Payment of Legacies—Conditions of. 

If, on the hearing, it appear to the court that the estate is but little in debt, 
and that the share of the parties applying may be allowed without injury to 
the creditors of the estate, the court shall make a decree in conformity with 
the prayer of the applicant or applicants: Provided, each one of them shall 
first execute and deliver to the executor or administrator a bond in such sum 
as shall be designated by the court, and with sureties to be approved by the 
judge thereof, to the executor or administrator, conditioned for the payment 
by the devisee or legatee, whenever required, of his proportion of the debts 
due from the estate. [L. ’54, p. 300, $ 198; Cd. *81, $ 1576; 2 HL C., $ 1089.] 


See supra, $ 1523, contribution. 
See supra, $ 1576, payment of legacies and distribution. 


Cited in 16 Wash. 18. 
A debt due from a devisee can be retained from his portion of the real estate, as a setoff:. 
Boyer v. Robinson, 26 Wash. 117, i 


§ 1583. (6351.) Decree, What may Contain. 

Such decree may order the executor or administrator to deliver to the 
heir, devisee, or legatee the whole portion of the estate to which he may be 
entitled, or only a part thereof. [L. ’d4, p. 301, $ 199; Cd. ’81, § 1077; 2 H. 
C., § 1090.] 


§ 1584. (6352.) Partition may be Made When Necessary. 

If, in execution of such decree, any partition be necessary between two or 
more of the parties interested, it shall be made in the manner hereinafter pre- 
scribed. [L. ’54, p. 301, $ 200; Cd. *81, $ 1587; 2 H. C., $ 1091.] 


§ 1585. (6353.) Applicant to Pay Costs. 

The cost of the proceedings authorized by the preceding section shall be 
paid by the applicant, or if there be more than one, shall be equally appor- 
tioned among them. [Cf. L. *54, p. 301, $ 201; L. *60, p. 216, $ 281; Cd. ’81, 
$ 1579; 2 H. C., $ 1092.] 


§ 1586. (6354.) Order for Payment of Bond, and Suit Thereon. 
Whenever any bond has been executed and delivered under the provisions. 
of the preceding sections, and the executor or administrator shall ascertain 
that it is necessary for the settlement of the estate to require the payment of 
any part of the money thereby secured, he shall petition the court for an 
order requiring the payment, and shall have a citation issued and served on 
the party bound, requiring him to appear and show cause why the order shall 
not be made. At the hearing, the court, if satisfied of the necessity of the 
payment, shall make an order accordingly, designating the amount and 
giving the time within which it shall be paid; and if the money shall not be 
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§§ 1587-1590 


paid within the time allowed, an action may be maintained by the executor 


or administrator on the bond. 
Cd. '81, $ 1580; 2 H. C., $ 1093.] 


$ 1587. 


[C£. L. ’54, p. 301, $ 201; L. *60, p. 216, $ 282; 


(6355.) Distribution of Estate upon Final Settlement. 


Upon the settlement of the account of the executor or administrator, or 
at any subsequent time, upon the application of the executor or administrator, 
or any heir, devisee, or legatee, the court shall proceed to distribute the residue 


of the estate among the persons who are by law entitled. 


[C#. L. '54, p. 301, 


§ 202; L. ’60, p. 217, $ 283; Cd. '81, $ 1581; 2 H. C., $ 1094.] 


See supra, $ 1562, notice of final hearing and settlement. 


See supra, $ 1566, final settlement, effect of. 


Sce supra, this title, chapters 7 and 8, descent and distribution, 


Cited in 7 Wash. 651; 27 Wash. 183; 31 
Wash. 646. 


Effect of payment or distribution: See 
1 Remington’s Digest, p. 1216, $ 100; Grif- 
fin v. Warburton, 23 Wash, 231; Sturgiss 
v. Dart, 23 Wash. 214. 


The intervention of the probate court and 
an adjudication and distribution thereunder 
are essential to passing title of ancestor to 
heirs; Balch v. Smith, 4 Wash. 497, 503; 
Lawrence v. Bellingham Bav etc. Ry. Co., 4 
Wash. 664; but see $ 1366 et seq., title 
vests in heirs and devisees when. 

Allowances to executor or administrator 
for advances made before distribution: See 
In re Murphy’s Estate, 30 Wash, 9. 


§ 1588. 


An order of final distribution of an es- 
tate, requiring all real and personal prop- 
erty except cash on hand to be turned over 
to the distributees at once, will, on appeal 
by the administrator, be modified so as to 
decree distribution subject to the charge for 
final settlement purposes, where more than 
a year has elapsed since the filing sf the 
report showing the cash on hand, which cash 
may not be ample for all purpuses of final 
settlement: In re Sullivan’s Estate, 48 
Wash. 631. 

An administrator has an appealable in- 
terest in an order of final distribution of 
an estate, since it is his duty to guard 
against error in distribution without ample 
provision for obligations of the estate: Id. 


(6356.) Decree of Distribution, What to Contain. 


In the decree, the court shall name the person and the portion or part 


to which each shall be entitled; and such persons shall have the right to 

demand and recover their respective shares from the executor or adminis- 

trator, or any person having the same in possession. [L. ’54, p. 301, $ 203; 

Cd. ’81, § 1582; 2 H. C., $ 1096.] | 
Cited in 4 Wash. 502; 7 Wash. 651, 


8 1589. (6357.) Decree Made Only After Notice. 

The decree may be made on the application of the executor or adminis- 
trator, or of any person interested in the estate, and shall only be made after 
notice has been given in the manner required in regard to an application for 
the sale of land by an executor or administrator. The court may order such 
further notice to be given as it may deem proper. [L. ’54, p. 301, $ 204; Cd. 
'81, $ 1583; 2 H. C., $ 1096.] 


Cited in 22 Wash. 628, 

Proceedings for payment or distribution: 
See 1 Remington's Digest, p. 1216, $ 101; 
McGowan v. Smith, 22 Wash. 625; Reformed 
Presbyterian Church v. Me Millan, 31 Wash. 
643; In re Sullivan's Estate, 36 Wash. 217. 

Order or decree for distribution: See 1 
Remington’s Digest, p. 1217, $$ 102-105; 
Huston v. Becker, 15 Wash. 586; Horton v. 


§ 1590. 


Barto, 17 Wash. 675; Wilbur v. Wilbur, 17 
Wash. 683; Griffin v. Warburton, 23 Wash. 
231; McLaughlin v. Barnes, 12 Wash. 373; 
Prefontaine v. MeMicken, 16 Wash. 16; 
Noble v. Whitten, 34 Wash. 507; Drasdo 
v. Jobst, 39 Wash. 425. 

Proceedings, under this section without 
notice are void: McGowan v. Smith, 22 
Wash. 625. 


(6358.) Estate in Common may be Partitioned. 


When the estate, real or personal, assigned to two or more heirs, devisces, 
or legatees, shall be in common and undivided, and the respective shares shall 
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not be separated and distinguished, partition and distribution may be made 
by three disinterested persons, to be appointed commissioners for that pur- 
pose by the eourt, who shall be duly sworn to the faithful discharge of their 
duties, and the court shall issue a warrant to them for that purpose. [L. ’54, 
p. 301, $ 205; Cd. ’81, $ 1584; 2 H. C., $ 1097.] 

Cited in 4 Wash. 502, 


$ 1591. (6359.) Estate in Different Counties, How Partitioned. 

If the real estate be in different counties, the court may, if it shall judge 
proper, appoint different commissioners for each county; and in such cases 
the estate in each county shall be divided separately, as if there were no other 
estate to be divided, but the commissioners first appointed shall, unless other- 
wise directed by the court, make division of such real estate, wherever situated 
within the state. [L. 754, p. 302, $ 206; Cd. ’81, $ 1585; 2 H. C., $ 1098.] 


§ 1592. (6360.) Partition and Distribution After Notice. 

Such partition and distribution may be ordered on the petition of any of 
the persons interested in the estate; but before any partition shall be ordered 
as directed in this chapter, notice shall be given to all persons interested who 
shall reside in this state, or to their guardians, and to agents, attorneys, or 
guardians, if there be any in this state, of such as reside out of the state, 
either personally or by public notice, as the court may direct. [L. 754, 
p. 302, $ 207; Cd. ’81, $ 1586; 2 H. C., $ 1099.] 

Cited in 4 Wash. 502. 


$ 1593. (6361.) Partition Though Some Heirs have Parted with Their In- 
terest. 

Partition of the real estate may be made as provided in this chapter, 
although some of the original heirs, or devisees may have conveyed their | 
shares to other persons, and such shares shall be assigned to the person hold- 
ing the same, in the same manner as they otherwise would have been to such 
heirs or devisees. [L. 754, p. 302, $ 2U8; Cd. ’81, $ 1587; 2 H. C., $ 1100.] 

Cited in 22 Wash. 628; 33 Wash. 206. 


§ 1594. (6362.) Shares to be Set Out by Metes and Bounds. 

The several shares in the real and personal estate shall be set out to each 
individual in proportion to his right, by such metes, bounds, and descriptions 
that the same may be easily distinguished, unless two or more of the parties 


shall consent to have their shares set out so as to be held by them in common 
and undivided. [L. ’54, p. 302, $ 209; Cd. 781, $ 1533; 2 H. C., $ 1101.) 


§ 1595. (6263.) Assignment of Whole Estate to One—Compensation to 
Others. 

When any such real estate cannot be divided without prejudice or incon- 
venience to the owners, the court may assign the whole to one or more of the 
parties entitled to share therein, who will accept it, providing the party so 
aceepting the whole shall pay to the other parties interested their just propor- 
tion of the true value thereof, or secure the same to their satisfaction, and the 
true value of the estate shall be ascertained by the commissioners appointed 
by the court, and sworn for that purpose. [C£. L. ’54, p. 302, $ 210; L. ’73, 
pe oll, 3 2843.04, 81,5 19395 2 HE. = 7102 
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§ 1596. (6364.) Equality for Inequality of Shares. 

When any tract of land or tenement shall be of greater value than either 
party’s share of the estate to be divided, and cannot be divided without injury 
to the same, it may be set off, by the commissioners appointed to make parti- 
tion, to either of the parties who will accept it, giving preference as prescribed 
in the preceding sections; provided the party so accepting shall pay or secure 
to one or more of the others such sums as the commissioners shall award to 
make the partition equal, and the commissioners shall make their award ac- 
cordingly; but such partition shall not be established by the court until the 
sums so awarded shall be paid to the parties entitled to the same, or secured to 
their satisfaction. [L. ’54, p. 302, $ 211; Cd. ’81, $ 1590; 2 H. C., $ 1103.] 


§ 1597. (6365.) Estate may be Sold and Proceeds Distributed, When. 

When it cannot be otherwise fairly divided, the whole or any part of the 
estate, real or personal, may be recommended by the commissioners to be sold; 
and if the report be confirmed, the court may order a sale by the executor or 
administrator, and distribute the proceeds. [Cf. L. ’54, p. 303, $ 212; L. ’60, 
p. 218, $ 293; Cd. ’81, $ 1591; 2 H. C., $ 1104.] 


S 1598. (6366.) Duties of Commissioners Where Estate Held in Common. 

When partition of real estate among heirs or devisees shall be required, 
and such real estate shall be undivided and in common with the real estate of 
any other person, the commissioners shall first divide and sever the estate of 
the deceased from the estate with which it lies in common; and such division 
so made and established by the court shall be bindine upon all the persons in- 
terested. [L. ’54, p. 303, $ 213; Cd. *81, $ 1592; 2 H. C., $ 1105.] 


§ 1599. (6367.) Notice to Guardians, etc., Before Partition. 

Before any partition shall be made, or any estate divided, as provided 
in this chapter, guardians shall be appointed for all minors and insane per- 
sons interested in the estate to be divided; and some discreet persons shall be 
appointed to act as agent for such parties as reside out of the state, and 
notice of the appointment of such agent shall be given to the commissioners 
in their warrant, and notice shall be given to all persons interested in the 
partition, their guardians or agents, by the commissioners, of the time when | 
they shall proceed to make partition. [L. ’54, p. 303, $ 214; Cd. ’81, $ 1593; 
2 H. C., $ 1106.) 


See infra, $ 1603, agent to take possession. 


§ 1600. (6368.) To Make Report and Partition to be Recorded. 

The commissioners shall make a report of their proceedings in writing, 
and the court may, for sufficient reasons, set aside such report and remit the 
same to the same commissioners or appoint others; and the report, when 
finally accepted and established, shall be recorded in the records of the 
court, and a certified copy thereof, under the seal of the court, shall be 
recorded in the office of the county auditor of the county where the land 
lies. [Cf. L. ’54, p. 303, $ 215; Cd. ’81, $ 1594; L. ’91, p. 389, $ 38; 2 H. 
C., $ 1107.] 


§ 1601. (6369.) When Commissioners Unnecessary. 
When the court shall make a decree assigning the residue of any estate 
to one or more persons entitled to the same, it shall not be necessary to ap- 
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point commissioners to make partition or distribution of such estate, unless 
the parties to whom the assignment shall have been decreed, or some of 
them, shall request that such partition be made. [L. ’54, p. 303, § 216; Cd. 
"81, $ 1595; 2 H. C., $ 1108.] 


§ 1602. (6370.) Advancements to Heirs. . 
All questions as to advancement made, or alleged to have been made, 
by the deceased to any heirs may be heard and determined by the court, 
and shall be specified in the decree assigning the estate, and in the war- 
rant to the commissioners, and the final decree of the court, or in case 
of appeal, of [to] the supreme court, shall be binding on all parties inter- 
ested in the estate. [L. 754, p. 303, $ 217; Cd. ’81, $ 1596; 2 H. C., $ 1109.] 


§ 1603. (6371.) Court may Appoint Agent to Take Possession of Ab- 
sentee’s Estate. 

When any estate shall have been assigned by decree of the court, or dis- 
tributed by commissioners, as provided in this chapter, to any person residing 
out of this state, and having no agent therein, and it shall be necessary that 
some person should be authorized to take possession and charge of the same for 
the benefit of such absent person, the court may appoint an agent for that pur- 
pose, and authorize him to take charge of such estate, as well as to act for such 
absentee in the partition and distribution. [L. ’54, p. 303, § 218; Cd. ’81, 
$ 1597; 2 H. C., $ 1110.] 

See supra, § 1599, notice to agent before partition, 


§ 1604. (6372.) Agent to Give Bond, Compensation of. 

Such agent shall give a bond to the state of Washington, to be approved 
by the court conditioned faithfully to manage and account for such estate, 
before he shall be authorized to receive the same, and the court appointing 
such agent may allow a reasonable sum out of the profits of the estate for his 
services and expenses. [Cf. L. ’54, p. 304, $ 219; L. ’57, p. 24, 8 3; Cd. ’81, 
$ 1598; 2 H. C., $ 1111.] 


§ 1605. (6373.) Unclaimed Estates, How Disposed of. 

When the estate shall have remained in the hands of the agent unclaimed 
for one year, it shall be sold under order of the court, and the proceeds, de- 
ducting the expenses of the sale, to be allowed by the court, shall be paid into 
the county treasury. When the payment is made the agent shall take tripli- 
cate receipts, one of which he shall file with the county auditor, and another 
with the court. [Cf. L. ’54, p. 304, § 220; L. 57, p. 24, $ 4; Cd. ’81, $ 1599; 
2 H. C., $ 1112.] 


$ 1606. (6374.) Agent's Liability on Bond. 

The avent shall be liable on his bond for the care and preservation of the 
estate while in his hands, and for the payment of the proceeds of sale as 
required by the preceding section, and may be sued thereon by any person 
interested. [L. 754, p. 304, $ 221; Cd. ’81, $ 1600; 2 H. C., 1113.] 


$ 1607. (6375.) Auditor to Draw Warrant. 
When any person shall appear and claim the money paid into the 
treasury, the court making the distribution, being first satisfied of his right, 
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shall order the payment of such money, and, upon the presentation of a certi- 
fied copy of the order to the county auditor, he shall draw his warrant on the 
county treasurer for the amount. [Cf. L. ’54, p. 304, $ 222; Cd. ’81, $ 1601; 
L. ’91, p. 390, $ 39; 2 H. C., $ 1114.] 


$ 1608. (6376.) Final Settlement, Decree and Discharge. 

When the estate has been fully administered, and it shall have been shown 
by the executor or administrator, by the production of satisfactory vouchers, 
that he has paid all sums of money due from him, and delivered. up, under 
order of the court, all property of the estate to the persons entitled, the court 
shall make a decree discharging him from all liability to be incurred there- 
after. [L. ’54, p. 304, $ 223; Cd. ’81, $ 1602; 2 H. C., $ 1115.] 

See supra, $ 1562, final hearing and settlement of account. 


A finding upon the final settlement of the 
estate that there are no debts is sustained 
where the evidence showed no debts except 


$ 1609. 


funeral expenses and the costs of adminis- 
tration, and the only bill presented was dis- 
allowed: Drasdo v. Jobst, 39 Wash. 425. 


(6377.) Discovery of Further Property After Final Settlement— 
Proceedings. 

The final settlement of the estate shall not prevent a subsequent issuance 
of letters of administration, should other property of the estate be discovered, 
or it should become necessary and proper from any cause that letters should 
be again issued. [L. ’54, p. 304, $ 224; Cd. ’81, $ 1603; 2 H. C., $ 1116.] 


CHAPTER XVI. 
SPECIFIC PERFORMANCE OF DECEDENT’S CONTRACTS. 


§ 1610. (6381.) Decedent’s Contract to Convey may be Enforced. 

If any person, who is bound by contract, in writing, to convey any real 
property, shall die before making the conveyance, the superior court of the 
county in which such real estate or any portion thereof is situate may make a 
decree authorizing and directing his executor or administrator to convey 
such real property to the person entitled thereto. [Cf. L. ’54, p. 292, $ 150; 
L. ’77, p. 130, $ 626; Cd. *81, $ 623; L. ’91, p. 390, $ 40; 2 H. C., $ 1117.] 


See supra, $ 1447, performance of contracts of testator, nonintervention wills, 
See notes to $ 1449, supra, right to possession of estate. 


Cited in 5 Wash. 381; 10 Wash. 594; 46 
Wash. 185, 189. 


Contracts of decedent: 
ton’s Digest, p. 1207, § 49. 


The legal title to decedent’s land vests in 
the administrator for the purpose of passing 
title to purchasers in conformity with con- 
ditions of contracts of sale made by the 
testator: Hyde v. Heller, 10 Wash. 586, 
599; and the language of this section ap- 
plies to all persons who have contracted in 
writing to convey real property, whether 
they have died testate or intestate, and 


§ 1611. 


See 1 Reming- 


Hearing. 


without regard to the conditions of their 
will: Id. 

This section is not impliedly repealed by 
section 1366 et seq., providing that upon 
the death of a person, the lands of which he 
died seised shall immediately vest in the 
heirs; since repeals by implication are not 
favored, and lands held by the deceased un- 
der contract to convey may be treated as 
personalty; hence, upon proceedings by the 
purchaser for specific performance against 
the administrator, under the statute, the 
heirs are not necessary parties defendant: 
Griggs Land Co. v. Smith, 46 Wash, 185. 


(6382.) Petition for Executor to Make Conveyance and Notice of 


On filing and presentation of a petition of any person claiming to be en- 
titled to such conveyance under such contract, setting forth the facts upon 
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which such claim is predicated, the court, or the judge thereof, shall make an 
order appointing a time for hearing, to be published four successive weeks 
next before such hearing, in such newspaper in the state as the court shall 
designate; and in case such deceased person was an inhabitant of this state 
at the time of his death, or died in this state, and in all other cases in which 
an executor or administrator has been appointed in this state, the court shall 
further order that the notice be personally served upon the executor or 
administrator, by delivery to him of a copy of the same, together with a copy 
of the petition. [Cf. L. ’54, p. 292, $ 151; L. ’77, p. 130, $ 627; Cd. 781, $ 624; 
L. 791, p. 390, $ 41; 2 H. C., $ 1118.] 


The proceedings must be held in the defend: Sander-Boman Co. v. Yesler Es- 


county where the land is situated: Reese 
v. Murnan, 5 Wash, 373, 381. 


In a proceeding where the administrator 
was not served with copies of the petition 
and notice, and there was no adjournment 
of the hearing, the court was without juris- 
diction at a later date to entertain the peti- 


tate, 2 Wash. 430. 

In a proceeding under this statute to en- 
force the specific performance of a contract 
to convey real estate made by a decedent, 
a notice of publication to the administrator 
of the estate, “and all persons having an 
interest in said estate,” is suflicient without 
being directed to “all persons interested as 


tion or to reopen the case to allow a party 


served by publication only to appear and creditors, heirs, devisees or personal repre- 


sentatives” thereof: Id. 


$ 1612. (6383.) Proceedings at Hearing, Contest. 

At the time appointed for such hearing, or at such other time as the 
same may be adjourned to, upon proof of the publication of the notice and 
of personal service thereof where personal service is required, the court shall 
proceed to a hearing, and all persons interested as creditors, heirs, devisees, 
or personal representatives may appear and resist such petition, by filing 
their objections in writing, and the court shall examine, on oath, the petition- 
ers, and all witnesses who may be produced on the hearing, by an interested 
party, for that purpose. [Cf. L. ’54, p. 293, $ 152; Cd. ’81, $ 625; L. 791, 
p. 310, $ 42; 2 H. C., $ 1119.] 


§ 1613. (6384.) Decree for Conveyance. 

After a full hearing, upon such petition and objections, of the facts and 
circumstances of the claim, if the court is satisfied that the petitioner is en- 
titled, in equity, to a conveyance of the real estate described in the petition, 
of any part thereof, or any interest therein, the court shall make a decree 
authorizing and directing the execution and delivery of a conveyance to the 
petitioner. [C£. L. ’54, p. 293, $ 153; L. ’77, p. 130, § 629; Cd. ’81, $ 626; 2 
H. C., $ 1120.} 


The decree is made upon notice only to the 
administrator, and while heirs, creditors or 
devisees may appear and resist the applica- 


§ 1614. (6385.) Conveyance, by Whom Executed. 

Such conveyance shall be executed by the executor or administrator of 
the estate of the deceased, if the deceased was a resident of or had his place 
of abode at the time of his death in this state, or if he died therein, or if an 
executor or administrator has been appointed therein; but in such case no 
decree for conveyance shall be made, unless the executor or administrator 
shall have been served with a copy of the said petition and the notice pro- 
vided for in section 1611, at least twenty days prior to the time appointed for 
the hearing. [Cf. L. 777, p. 130, $ 630; Cd. ’51, $ 627; L. *91, p. 391, $ 43; 
2 H. C., $ 1121] 


tion, notice to the administrator is the test 
of jurisdiction: Hyde v. Heller, 10 Wash. 
586, 598. 
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§ 1615. (6386.) Proceedings Where There is No Executor or Administra- 
tor. ; 

If the deceased died out of the state, and was not an inhabitant thereof 
at the time of his death, and no executor or administrator shall have been ap- 
pointed in the state, such conveyance shall be executed by a commissioner 
to be appointed by the court, in the decree, for that purpose; but in such 
ease, in addition to the notice provided in section 1611, it shall appear to 
the satisfaction of the court at the hearing, that the executor or adminis- 
trator of such deceased duly appointed in another state, territory, or 
country, or his heirs or devisees, shall have had reasonable notice per- 
sonally of the pendency of said petition, and of the time and place appointed 
for such hearing. And such foreign executor or administrator shall have 
the same right to file objections and resist the claim of the petitioners as an 
executor or administrator appointed under the laws of this state would have; 
and it shall not be necessary, in such case, that an administration of the es- 
tate of the deceased be had in the state, to authorize the decrce of conveyance 
prayed for. [Cf. L. ’77, p. 131, $ 631; Cd. ’81, $ 628; L. ’91, p. 391, $ 44; 2 H. 
C., § 1122.] 


§ 1616. (6387.) Form and Effect of Such Conveyance. 

A conveyance executed under the provisions of this chapter shall so 
refer to the deerce authorizing the conveyance that the same may be readily 
found, but need not recite the record in the case generally, and the convey- 
ance made in pursuance of a decree shall pass to the grantee all the estate, 
right, title, and interest contracted to be conveyed by the deceased, as fully 
as if the contracting party himself were still living and executed the convey- 
ance in pursuance of such contract. [L. ’77, p. 131, $ 632; Cd. ’81, $ 629; 
2 H. C., $ 1123.] 

Cited in 10 Wash. 594. 


§ 1617. (6388.) Appeal from Decree—Recording, Effect of. 

Any party interested may appeal therefrom to the supreme court, in the 
same manner as appeals are taken and prosecuted from final decrees or judg- 
ments in equity causes; but if no appeal be taken from such decree within 
the time limited therefor, or if such decree be affirmed on appeal, it shall be 
the duty of the executor, administrator, or commissioner to execute and de- 
liver the conveyance according to the directions contained in the decree; and 
a certified copy of the decree shall be recorded with the deed in the ofñce of 
the auditor of the county where the lands lie, and shall be conclusive evi- 
dence of the correctness of the proceedings and of the authority of the execu- 
tor, administrator, or commissioner to make such conveyance. [Cf. L. ’54, 
p. 293, § 154; L. *73, p. 300, $ 227; L. *77, p. 131, $ 633; Cd. ’81, $ 630; L. ’91, 
p. 391, $ 45; 2 H. C., $ 1124.] 

Cited in 10 Wash. 598. the same, is erroncous, as, under this sec- 
A decree in a procecding ordering the ad- tion, a conveyance is not to be made until 
ministrator to execute a deed forthwith, after the time for an appeal shall have 


and, in default thereof within ten days, de- elapsed: Sander-Boman Co, v. Yesler Es- 
ereeing that a commissioner shall execute tate, 2 Wash. 430, 


§ 1618. (6389.) Effect of Recording Copy of Decree. 
A copy of the decree for conveyance, made by the court, and duly certi- 
fied, and recorded in the office of the auditor of the county whercin the land 
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is situate, shall, after affirmance upon appeal, or after expiration of the time 
for taking an appeal in case no appeal be taken, give to the person entitled 
to the conveyance a right to the immediate possession of the land contracted 
for, and of holding the same according to the terms of the intended convey- 
ance, in like manner and with like effect as if they had been conveyed in 
pursuance of the decree. [Cf. L. ’54, p. 293, $ 157; L. "77, p. 131, $ 634; Cd. 
81, $ 631; L. ’91, p. 392, $ 46; 2 H. C., $ 1125.] 


§ 1619. (6390.) Proceedings Where Party to Whom Conveyance is Made 
Dies, 

If the person to whom the conveyance was to be made shall die before 
the commencement of the proceedings according to the provisions of this 
chapter, or before the completion of the conveyance, any person who would 
have been entitled to the conveyance under him, as heir, devisee, or other- 
wise, in case the conveyance had been made according to the terms of the 
contract, or the executor or administrator of such deceased person, for the 
benefit of persons entitled, may commence such proceedings, or prosecute 
the same if already commenced; and the conveyance shall be so made as to 
vest the estate in the persons who would have been entitled to it, or in the 
executor or administrator for their benefit. (Cf. L. ’54, p. 299, $ 159; Cd. ’81, 
$ 532; L. *91, p. 392, $ 47; 2 H. C., $ 1126.] 


§ 1620. (6391.) Depositions on Hearing. 

The testimony of witnesses in support of the claim of the petitioner may 
be taken by deposition whenever the deposition of such witnesses might be 
taken to be used in the trial of a civil action; but notice of the time and place 
of taking such deposition shall be published by the petitioner, in the paper 
required to be designated by section 1611, for three successive weeks prior 
to taking the same, which notice shall also state the name of the officer before 
whom the deposition is to be taken, and the name[s] of the witnesses whose 
testimony is proposed to be taken at such time and place, and shall also be 
served personally in all cases wherein personal service of the notice is re- 
quired by the provisions of section 1611. Any party interested in the estate 
may appear and cross-examine such witnesses, and the manner of examina- 
tion and the form of such deposition shall be in conformity with the statute 
regulating depositions of witnesses in civil actions. Any party interested 
in the estate, and resisting the claim of the petitioner, may, after filing his 
objections, take the testimony of witnesses in his behalf in like manner as 
in civil actions. [Cf. L. "77, p. 132, $ 636; Cd. *81, $$ 633, 634; L. ’91, p. 392, 
§ 48; 2 11. C., $ 1127.] 
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CHAPTER XVII. 
GUARDIANSHIP OF INFANTS, AND OF THE INSANE. 


§ 1621. (6395.) Guardians for Minors Appointed, When. 

The superior court of each county, when it shall become necessary, may 
-appoint guardians to minors resident in said county, who have no guardian 
appointed by will; or who may reside out of the state, having estate within 
the county. [C£. L. 55, p. 15, $ 1; L. ’73, p. 314, $ 299; Cd. ’81, $ 1604; 
2 H. C., $ 1128.] 


Only the next four sections of this chapter ($$ 1622-1625) and §§ 1638 to 1640, in- 
elusive, relate to the guardianship of the insane: See $ 1654 et seq. 
See infra, note to $ 1674, sales of property of nonresident wards. 


Cited in 24 Wash. 128. 


§ 1622. Petition for Appointment. 

When a petition is presented to the superior court verified by the peti- 
tioner, and showing that a person, resident of the county where the peti- 
tion is filed, is a minor, or is insane, or mentally incompetent, and that such 
person has property needing care and attention and praying for the ap- 
pointment of a guardian for such minor, insane or mentally incompetent 
person’s property, the court shall thereupon make an order setting a time 
tor the hearing on said petition, and directing the clerk of the court to 
issue a notice stating that such a petition has been filed, and the time and 
place of the hearing thereon and stating that all persons interested shall 
appear at the time and place of the hearing and show cause if any there 
be, why a guardian should not be appointed for the estate of such minor, 
insane, or mentally incompetent person. [L. *09, p. 408, $ 1. Cf. L. *03, 
p. 242, §§ 1-5.] 

This act supersedes the act of 1903. 


As to proceedings for appointment, under this act, see 2 Remington’s Digest, p. 1513, 
Laws 1903, page 242, $$ 1-5, superseded by § 6; Coleman v. Cravens, 41 Wash. 1 


§ 1623. Notice, How Served. 

The notice of the hearing shall be served upon such minor personally 
if over fourteen years of age, or such insane or incompetent person, and 
also upon the head of the family with whom such minor, insane or incom- 
petent person resides, and if such minor, insane or incompetent person 1s 
in the care and custody of an officer, or institution, then upon such officer 
or head of such institution, at least ten days prior to the time set for the 
hearing; and proof of such service shall be made and filed in the same man- 
ner as proof of the service of a summons: Provided, however, that in case 
that the person making application for the appointment of such guardian. is 
the parent of a minor under fourteen years of age, then the notice herein 
provided for shall be dispensed with and the court may make the order 
appointing the parent as such guardian upon his or her petition being pre- 
sented. [L. ’09, p. 408, § 2. Cf. L. ’03, pp. 242, 243, $3 2, 3.] 


§ 1624. Prosecuting Attorney to Appear for Ward. 
Before the hearing the petition or a copy thereof shall be suhmitted to 
the prosecuting attorney who shall appear for such minor, insane or in- 
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competent person at said hearing, and if the prosecuting attorney desires 
further time in which to make an investigation, the court shall at his re- 
quest continue the hearing to some certain day, and the court may on its 
own motion or at the request of the prosecuting attorney, direct that the 
minor, insane or mentally incompetent person, be brought into court in per- 
son, and for this purpose may make an order directing the sheriff to bring 
him or her into court. 

In case the prosecuting attorney or his deputy is unable to attend at 
the hearing, the court may appoint some suitable person to act in his place: 
Provided, however, that nothing herein shall prevent the minor, insane or 
mentally incompetent person from appearing by an attorney selected by 
himself, or by some one on his behalf, in which case it will not be neces- 
sary for the prosecuting attorney to appear at the hearing. [L. ’09, p. 409, 
$3. Cf. L. ’03, p. 243, $ 4.] 


§ 1625. Service on Nonresidents—Publication. 

When a minor, insane or mentally incompetent person, resides out of 
the state of Washington, and has property within the state requiring the 
care of a guardian, and a petition is filed in the county where such minor, 
insane or mentally incompetent person has property, the petitioner shall 
make an affidavit stating the fact of the nonresidence of such minor, in- 
sane or mentally incompetent person, and then the notice provided for in 
section 1622 shall be served by publication in some newspaper printed and 
of general circulation in the county where the petition is filed for four 
weeks, to wit; for five successive weekly issues of such paper prior to the 
time set for the hearing and proof of such publication shall be made and 
filed, as in the case of a summons by publication, and thereafter the same 
proceedings shall be had as hereinbefore provided. [L. ’09, p. 409, $ 4. Cf. 
L. ’03, p. 243, § 5.] 


This section may perhaps supersede 1 Hill's Code, $$ 3071-3078 (Code 1881, $8 1658-1665), 
given in note to § 1674 infra. 
See intra, § 1674 et scq., appointment of guardian for nonresident insane, 


§ 1626. (6396.) Who may Nominate—Disqualifications. 

If the minor is under fourteen years of age, the judge may nominate 
and appoint his guardian; if said minor be over fourteen years of age, he 
or she may nominate the guardian, who, if approved by the superior court, 
shall be appointed accordingly: Provided, that no judicial officer, except- 
ing Justice of the peace, no person of unsound mind, or a party convicted 
of felony, or a misdemeanor involving moral turpitude, shall be appointed 
guardian, and when a guardian shall incur either of the foregoing disabili- 
ties, he shall be displaced. If a guardian becomes superior judge, the supe- 
rior court of the proper [adjoining] county shall appoint his suecessor. 
[Cf. L. ’55, p. 15, $ 2; L. 760, p. 225, $ 322; L. 73, p. 314, $ 300; Cd. ’81, 
$ 1605; 2 H. C., $ 1129.] 


Sce infra, § 1629, who entitled to guardianship. 


§ 1627. (6397.) Appointment must be Approved by Court. 

If the guardian nominated by the minor be not approved by the judge, 
or if the minor shall reside out of the state, or if, after being duly cited by 
the court he shall neglect for ten days to nominate a suitable person, the 
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court may appoint the guardian in the same manner as if the minor were 
under the age of fourteen years. [L. ’60, p. 226, $ 323; Cd. ’81, § 1606; 2 
H. C., § 1130.] 


§ 1628. (6398.) Guardian not to be Removed Without Cause. 

When a guardian has been appointed for any minor under the age of 
fourteen, such guardian shall not be removed when such minor arrives at 
the age of fourteen, except for good cause shown. [L. ’55, p. 15, $ 3; Cd. 
81, $ 1607; 2 H. C., $ 1131.] 


§ 1629. (6399.) Who Entitled to Guardianship. 

The father of the minor if living, and in ease of his decease the mother, 
being themselves respectively competent to transact their own business, 
shall be entitled to the guardianship of a minor. [Cf. L, ’60, p. 226, $ 235; 
L. ’73, p. 315, $ 303; Cd. ’81, $ 1608; 2 H. C., $ 1132.] 


See supra, $ 1626, who may nominate—disqualifications. 


$ 1630. (6400.) Guardian to have Custody of Ward, When. 

If the minor have no father or mother living, and competent to have 
the custody and care of the education of such minor, the guardian so ap- 
pointed shall have the custody and tuition of his ward. [L. ’60, p. 226, 
$ 326; Cd. ’81, $ 1609; 2 H. C., $ 1133.] 


See infra, $ 1664, custody of person and estate of insane ward, 


Cited in 45 Wash. 50, 51, 

Persons who may be appointed: See 1 
Remington’s Digest, p. 1342, $ 1; Lovell 
v. House of the Good Shepherd, 9 Wash. 
419; Willet v. Warren, 34 Wash. 647; Russ- 
ner v. MeMillan, 37 Wash. 416. 

It is not a valid objection to the appoint- 


that the guardian would inherit from the 
child, in case of her decease without issue, 
and that it would be to the guardian’s inter- 
est to prevent her marriage, especially where 
the court has found such guardian to be a 
suitable and proper person: In re Master- 
son’s Estate, 45 Wash. 48, 


ment of a guardian for an adopted child 


§ 1631. (6401.) Guardianship Terminates, When. 

Every guardian appointed as aforesaid shall have the custody and tui- 
tion of the minor, and the care and management of the estate of such minor, 
except as hereinafter provided, until he or she shall have attained the age 
of majority; and males shall be deemed of full and legal age when they 
shall be twenty-one years old, and females shall be deemed of full and legat 
age when they shall be eighteen years old, or at any age under eighteen, 
when, with the consent of the parent or guardian, or other person under 


whose care or government they may be, they shall have been lawfully mar- 


ried. 
'81, $ 1610; 2 H. C., $ 1134.] 


Cited in 50 Wash. 476. 

Personal appearance of a ward who has 
attained his majority, upon the hearing of 
the final account of a guardian of a minor, 
is sufficient, without the appointment of a 
guardian ad litem, to give the court juris- 
diction to order a discharge of the guardian, 
where the court had jurisdiction of the 
guardianship: Meeker v. Mettler, 50 Wash. 
473. 
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[Cf. L. ’55. p. 16. $ 6; L. *60, p. 326, $ 327; L. ’73, p. 315, $ 305; Cd. 


The finding of a court having jurisdiction 
of the guardianship of a minor, that the 
ward has attained his majority is binding 
upon the ward and privies in estate until 
vacated or set aside for fraud or error; 
and is consequently a bar to an action by 
his heirs to set aside his subsequent convey- 
ances on the ground that he was a minor: 
ld, 


§§ 1632-1634 PROBATE LAW AND PROCEDURE, [TITLE X 


$ 1632. (6403.*) Bond of Guardian. 

The court shall take of each guardian appointed under this act a bond, 
with approved security payable to the state of Washington, in the sum of 
not less than twice the value of the personal property and twice the esti- 
mated value of the annual rents, profits and issues of the real property be- 
longing to the estate, conditioned as follows: The condition of this obligation 
is such that if the above-bound A. B., who has been appointed guardian 
for C. D. shall faithfully discharge the office and trust of such guardian 
according to law, and shall render a fair and just account of his said guard- 
lanship to the superior court for the county of from time to time 
as he shall thereto be required by said court, and comply with all orders 
of said court, lawfully made relative to the goods, chattels and moneys of 
such minor, and render and pay to such minor all moneys, goods and chat- 
tels, title papers and effects which may come into the hands or possession 
of such guardian belonging to such minor, when such minor shall thereto 
be entitled, or to any subsequent guardian, should such court so direct, this 
obligation shall be void, or otherwise to remain in full force and virtue. 
Which bond shall be for the use of such minor, and shall not become vuid 
upon the first recovery, but may be put in suit from time to time against 
all or any one or more of the obligors, in the name and for the use and ben- 
efit of any person entitled by a breach thereof, until the whole penalty shall 
be recovered thereon. The judge may require an additional bond whenever 
a sale of real estate belonging to a minor is ordered by him, but no such 
additional bond must be required when it satisfactorily appears to the court 
that the penalty of the bond given before receiving letters, or of any bond 
viven in place thereof is equal to twice the value of the personal property 
remaining in or that may come into the possession of the guardian, inelud- 
ing the annual rents, profits and issues of real estate and twice the probable 
amount to be realized on the sale of the property ordered to be sold. [L. 
05, p. 33, $1, Cf. L. ’60, p. 226, $ 329; Cd. 781, $ 1612; 2 H. C., § 1136.] 

See infra, § 1633, provisions applicable to bond. 
See infra, § 1657, bond of guardian for insane person, 
Cited in 23 Wash, 151. 


§ 1633. (6408.) Provisions Applicable to Bond of Guardian. 

All the provisions of chapter eight of this title relative to bonds given 
by executors and administrators shall apply to bonds takeu of guardians. 
[L. ’60, p. 228, $ 334; Cd. ’81, $ 1617; 2 H. C., § 1141.] 


Sce supra, § 1395 et seq., bonds of administrators, ete. 
See supra, § 1632, bond of guardian, conditions and form of. 


§ 1634. (6420.) Discharge of Sureties. 

Sureties in the bond of any guardian may be discharged from liability 
therein, under the same rule and regulation prescribed for the discharge of 
the sureties in the bond of executors and administrators. and the provisions 
of the chapter regulating the same shall apply to guardians, and guardians’ 
bonds and sureties. [Cf. L. ’55, p. 19, § 26; L. ’60, p. 229, § 346; Cd. ’81, 
§ 1629; 2 H. C., § 1153.] : 

See supra, § 1402, new bond discharges. 


See supra, $ 1432, limitations of activns against, 
See intra, $ 8336, release of sureties. 
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§ 1635. (6404.) Court may Require Accounting and Further Security. 
Superior courts shall have power, in their respective counties, with or 
without previous complaint, by an order duly made and served, to oblige all 
guardians of minors, from time to time, to render their respective accounts, 
upon oath, touching their guardianship, to said courts for adjustment, and 
shall have power to compel such guardian to give supplementary security, 
whenever it shall judge proper, and in default thereof, to remove such guard- 
ian. [L. *60, p. 227, § 330; Cd. ’81, $ 1613; 2 H. C., $ 1137.] 
Cited in 48 Wash. 428. 


GUARDIANSHIP OF INFANTS, AND OF THE INSANE. $$ 1635, 1636 


§ 1636. (6405.) Duties of Guardian. 
It shall be the duty of the guardian of any minor,— 

1. To make out and file, within three months after his appointment, a 
full inventory, verified by oath, of the real and personal estate of his ward, 
with the value of the same, and failing so to do, it shall be the duty of the 
court to remove him and appoint a successor; 

2. To manage the estate for the best interest of his ward; 

3. To render on oath to the proper court an account of his receipts and 
of his expenditures, with vouchers therefor, at least once in every two years, 
and whenever cited so to do, and failing so to do, he shall receive no allow- 
ances for services, and be liable to said ward on his bond in damages for ten 
per cent of the whole amount of the estate, both real and personal, in his 
hands belonging to such ward; 

4. At the expiration of his trust fully to account for and pay over to the 
proper person all the estate of said ward remaining in his hands; 

5. To pay all just debts due from such ward out of the estate in his hands, 
and to collect all debts due such ward, and in case of doubtful debts, to 
compound the same, and to appear for and defend, or cause to be defended, 
all suits against such ward; 

6. When any ward has no father or mother, or such father or mother is 
unable or fails to educate such ward, it shall be the duty of his guardian to 
provide for him such education as the amount of his estate may justify. [Cf. 
L. 755, p. 16, § 9; L. *60, p. 227, $ 331; Cd. ’81, $ 1614; 2 H. C., $ 1138; L. 795, 
p. 65, § 1.] 

See infra, §§ 1660-1664, duty of guardians of insane persons. 


Cited in 27 Wash. 257. 


Custody and care of ward’s person and 
estate: See 1 Remington’s Digest, p. 1343, 
$$ 4-7; Terry v. Sicade, 37 Wash. 249; 
Schulteis v. Nash. 27 Wash, 261; Burgert 
v. Caroline, 31 Wash, 62. 


An order requiring a guardian to pay over 
to a ward, who had become of age, her pro- 
portion of certain monevs alleged to be in 
his hands as such guardian, and to account 
to those of his wards who had not become 
of age, is a final and appealable order: In 
re Guardian of Hill's Heirs, 7 Wash, 421, 


In such case where the order adjudges 
that the guardian pay the costs, he has suffi- 
cient interest in the subject matter of the 
order to authorize him to appeal therefrom: 


Td, 
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Where an insurance policy is made pay- 
able to the children of the deceased, the 
money collected thereon is no part of dece- 
dent's estate, but goes to the heirs directly; 
In re Hill's Heirs, 8 Wash. 330; and, if a 
guardian, who is an executor of the estate 
of his ward's deccased father, allows the 
funds of his ward to become commingled 
with those of the testator’s estate, and his 
accounts as guardian to become confused 
with those of the executor’s, the court is 
warranted in finding that the minor heirs 
had been supported from the funds of the 
estate, and that insurance money collected 
by the guardian had been kept intact for the 
use of the ward: Id. 

As to time within which ward, after ar- 
riving at age, must commence action against 
guardian for fraud, see Wickham v, Sprague, 
18 Wash. 466, 


§§ 1637-1642 PROBATE LAW AND PROCEDURE, [TITLE X 


8 1637. (6402.) Guardian may Prosecute and Defend for Ward. 

Guardians, by virtue of their office as such, shall be allowed in all cases 
to prosecute and defend for their wards. [L. ’60, p. 226, $ 328; Cd. ’81, 
$ 1611; 2 H. C., $ 1135.] 


Cited in 27 Wash. 257. temporary guardian for a special purpose, 
Where a suitable general guardian has without a clear showing of the necessity 
been appointed, it is error to appoint a thereof: Reed v. Brown, 36 Wash. 130. 


§ 1638. Compromise of Suits by Guardian. 

Every minor, imbecile or insane person, having a cause of action against 
him, or in his favor, shall be bound by any compromise or settlement thereof 
to the same extent as a person not under legal disability would be bound; 
providing such compromise is made by the guardian of such minor, imbecile 
or insane person by and with the advice of the court, by whom such guardian 
was appointed. Before making a compromise, the guardian shall file in the 
court wherein he is appointed, and to which he is accountable, a petition 
bricfly stating the nature of the claim, together with the reasons for the mak- 
ing of such compromise. In case the ward is a minor more than fourteen 
years of age, a copy of the petition with a notice of the time of hearing, shall 
be served upon the ward. The guardian shall call to the attention of the 
court all facts pertaining to said matter, and if the court, after such hearing, 
directs a compromise to be made, the guardian is hereby authorized to make 
and accept acquittances which shall be forever binding upon his ward. [L. 
03, p. 153, $ 1.] 


§ 1639. (6405a.) Presentation of Claim to Guardian. 

No holder of a claim, demand or judgment against an estate of a person 
under guardianship shall maintain an action thereon or enforce the same, 
unless the claim demand or judgment shall have been first presented to such 
guardian and by him rejected in whole or in part. A failure or neglect to 
allow a claim for thirty days after the same is presented, shall be deemed a 
rejection thereof. [L. ’97, p. 203, $ 1.] 


The title of this act relates to the insane as well as to minors. 


§ 1640. (6405b.) Judgments to be Presented for Allowance. 

No judgment entered against the estate or person of a ward, except for 
the foreclosure of a mortgage or lien, shall be a lien against or upon the 
estate of such ward, but such judgment shall be presented and paid as other 
claims of the same class or grade. [L. ’97, p. 203, $ 2.] 

See note to last section. 


§ 1641. (6406.) Court may Change Investment. 

The court may, on the application of a guardian or any other person, 
said guardian having due written notice thereof, order and decree any change 
to be made in the investment of the estate of any ward that may to such 
court seem advantageous to such estate. [Cf. L. 755, p. 17, $ 10; L. ’60, p. 
227,8 332; Cd. ’81, $ 1615; 2 II. C., $ 1139.] 


§ 1642. (6407.) Removal of Guardian and Proceedings Thereafter. 

The court in all cases shall have power to remove guardians for good 
and sufficient reasons, which shall be entered of record, and to appoint others 
in their place or in the place of those who may die, who shall give bond and 


564 


CHaP. XVII] GUARDIANSHIP OF INFANTS, AND OF THE INSANE, §§ 1643-1646 


security for the faithful discharge of their duties as heretofore prescribed in 
this chapter; and when any guardian shall be removed or die, and a successor 
be appointed, the court shall have power to compel such guardian to deliver 
up to such successor all goods, chattels, moneys, title-papers, or other effects 
belonging to such minor which may be in the possession of such guardian 
so removed, or of the executors or administrators of a deceased guardian, 
or of any other person or persons who have the same, and upon failure, to 
commit the party offending to prison, until he, she, or they comply with the 
order of the court. [Cf. L. ’55, p. 17, § 11; L. ’60, p. 227, § 333; Cd. ’81, 
$ 1616; 2 H. C., $ 1140.] 


§ 1643. (6409.) Testamentary Guardian, Appointment and Bond of. 

The father of every legitimate child, who is a minor, may, by his last will 
in writing, appoint a guardian or guardians for his minor children, whether 
born at the time of making such will or afterwards, to continue during the 
minority of such child, or for any less time, and every such testamentary 
guardian shall give bond in like manner and with like condition as herein- 
before required, and he shall have the same powers and perform the same 
duties with regard to the person and estate of the ward as a guardian ap- 
pointed as aforesaid. [L. *60, p. 228, $ 335; Cd. ’81, $ 1618; 2 H. C., $ 1142.] 


§ 1644. (6410.) Court may Appoint Guardian ad Litem. 

Nothing contained in this chapter shall affect or impair the power of any 
court to appoint a guardian to defend the interests of any minor interested 
in any suit or matter pending therein, or to commence and prosecute any suit 
in his behalf. [Cf. L. ’60, p. 228, $ 336; L. 73, p. 318, $ 314; Cd. ’81, $ 1619; 
2 H. C., $ 1143.] 


See supra, $ 187, appointment of guardian ad litem, 


Cited in 23 Wash. 151; 24 Wash. 128. 

A judgment against minors resulting 
from an appearance in the suit by one who 
assumed, without lawful authority, to be 
their guardian, does not conclude them, 


The guardian of a minor who wages an 
action has the same right to control it 
that any other suitor has, and may stipu- 
late for dismissal of appeal regardless of 


and they may question it in a collateral his attorney’s objections: So, Bend Land 


proceeding: Watch v. Ferguson, 57 Fed. Co. v. Denio, 7 Wash. 303, 
964. 
§ 1645. (6411.) Estate may be Sold Under Order of Court, When. 


Whenever necessary for the education, support, or payment of the just 
debts of any minor, or for the discharge of any liens on the real estate of 
such minor, or whenever the real estate of such minor is suffering unavoid- 
able waste, or a better investment of the value thereof can be made, the court 
may, on the application of such guardian, order the same or a part thereof 
to be sold. [L. ’55, p. 17, $ 14; Cd. *S1, $ 1620; 2 H. C., $ 1144.] 


Sce infra, $ 1683 et seq., private sales of real property. 
See infra, $$ 1693-1695, validity of sales of real property. 
See infra, note to $ 1674, sale of nonresident minor's property. 


Cited in 39 Wash. 687. 


§ 1646. (6412.) Requisites of Petition. 
Such application shall be by petition, verified by the oath of the guard- 
ian, and shall substantially set forth :— 
Rem. Wash. Code, Vol. I.—55 865 
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1. The value and character of all personal estate belonging to such ward 
that has come to the knowledge or possession of such guardian; 

2. The disposition made of such personal estate; 

3. The amount and condition of the ward’s personal estate, if any. de- 
pendent upon the settlement of any estate, or the execution of any trust; 

4. The annual value of the real estate of the ward; 

5. The amount of rent received and the application thereof; 

6. The proposed manner of reinvesting the proceeds of the sale, if asked 


for that purpose; 


7. Each item of indebtedness, or the amount and character of the lien, if 
the sale is prayed for the liquidation thereof; 
8. The age of the ward, where and with whom residing; 


9. All other facts connected with the estate and condition of the ward 
necessary to enable the court fully to understand the same. If there is no 
personal estate belonging to such ward, in possession or expectancy, and none 
has come into the hands of such guardian, and no rents have been received 


the fact shall be stated in the application. 


[Cf. L. ’55, p. 17, $ 15; L. ’60, 


p. 228, $ 338; Cd. '81, $ 1621; 2 H. C., $ 1145.] 


A partition of property may be volun- 
tary, and if the act of the guardian in 
proceedings therein, and in making a sale 
of the allotted part, is not disaffirmed by 
the ward within a reasonable time after 
attaining majority, he will be deemed to 


have ratified it: 
W. T. 209. 


Parol partition, consummated by pos- 
session and dominion in severalty, con- 
firmed by long-continued acquiescence and 
many changes of title, will not be dis- 
turbed in equity: Id. 


Brazee v. Schofield, 2 


§ 1647. (6413.) Manner and Terms of Sale, 

If it shall appear to the court from such petition, and from the heariny 
thereon, that it is necessary or would be beneficial to the ward that such real 
estate or some part of it should be sold, the court may authorize the said 
guardian to sell the same at public sale, on the same terms and notice re- 
quired for sales of real estate by executors and administrators. [Cf. L. ’60, 
p. 229, $ 339; L. 73, p. 319, $ 317; Cd. ’81, $ 1622; 2 H. C., $ 1146.] 

See supra, $ 1499, et seq., order to show cause for sale. 


Schofield, 2 W. T. 209; Dormitzer v. Ger- 
man Sav. € Loan Soc., 23 Wash. 132, 


Sale—Requisites and validity, notice, 
ratification, etc.: See 1 Remington's Di- 
gest, pp. 1343, 1344, §§ 8-12; Brazee v. 


§ 1648. (6414.) Provisions Applicable to Sales by Guardians. 

All the provisions of the chapter regulating sales by executors and ad- 
ministrators shall be applicable to sales made by guardians. [L. ’60, p. 229, 
$ 340; Cd. '81, $ 1623; 2 H. C., $ 1147.] 


See supra, $ 1498 et seq., sales by administrators, etc, 


§ 1649. (6415.) Report of Sale. 

Within thirty days after such sale, such guardian shall make report 
thereof to the court, and produce the proceeds of such sale, and the notes or 
obligations or other securities taken to secure the payment of the purchase 
money. [L. *60, p. 229, $ 341; Cd. ’81, $ 1624; 2 H. C., $ 1148] 

Cited in 23 Wash, 151. 
$ 1650. (6416.) Confirmation of Sale. 


The court, in confirming such sale and directing a conveyance, shall be 
governed by the law regulating the confirming of sales of real estate made by 
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executors or administrators, and the making of conveyances on such sales. 
[L. *60, p. 229, $ 343; Cd. ’81, $ 1625; 2 H. C., $ 1149.] 


See supra, $ 1515, and notes, confirmation of sale. 
See infra, $ 1693, validity of sales. 


§ 1651. (6417.) Powers of Guardian in Partition. 

The guardian of any minor may join in and assent to the partition of the 
real estate of such minor, under the direction of the court, upon a petition for 
partition. [L. ’55, p. 19, $ 24; Cd. ’81, $ 1626; 2 H. C., $ 1150.] 


See supra, $ 1599, guardian to be appointed when, in partition. 


§ 1652. (6418.) Compensation and Expenses. 

Every guardian shall be allowed by the court, on settling his accounts, 
the amount of all reasonable expenses incurred in the execution of his trust, 
and also such compensation for his services as the court shall deem reason- 
able. [L. ’55, p. 19, $ 25; Cd. ’81, $ 1627; 2 H. C., $ 1151.] 


See supra, $$ 1547-1549, compensation of administrators. 


§ 1653. (6419.) Nonresidents may Remove Ward’s Property, When. 
When the guardian and ward are both nonresidents, and the ward is 
entitled to property in this state, which may be removed to another state or 
territory, without conflict to any restriction or limitation thereupon, or im- 
pairing the right of the ward thereto, such property may be removed to the 
state or territory in which such ward may reside, upon the application of the 
guardian to the judge of the superior court of the county in which the estate 
of the ward, or the principal part thereof, may be, in the manner following: 
The guardian so applying must produce a transcript from the records of a 
court of competent jurisdiction, certified according to the laws of this state, 
showing his appointment as guardian of the ward in the state or territory in 
which he and the said ward reside; that he has qualified as such according to 
the laws thereof, and given bond, with sureties for the performance of his 
trust; and must also give thirty days’ notice to the resident executor, admin- 
istrator, guardian, agent, or trustee, if there be such, of the applications. 
‘Thereupon, if no objection be made, or if no good cause be shown to the con- 
trary, the judge of the court shall make an order granting such guardian 
leave to remove the property of said ward to the state or territory in which 
he or she may reside; which order shall be full and complete authority to 
said guardian to sue for and receive the same in his own name, for the use and 
benefit of said ward. [L. ’73, p. 320, $ 323; Cd. 81, $ 1628; 2 H. C., $ 1152.] 


Cited in 42 Wash. 369. 

Ward may compel accounting against 
executor of foreign guardian by an ac- 
tion in the superior court, where both 
ward and guardian were originally resi- 
dents of the state of Indiana, where the 
guardian, before discharge and accounting 
to his ward, removed to this state and 
died here, and where the partner of the 
guardian here was appointed as his exec- 
utor: Ong v. Whipple, 3 W. T. 233; and 
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in such case it is not necessary to first 
present his claim for allowance to the 
executor: Id. 

Choses in action are “property” within 
the meaning of this section: Crosby, In re, 
42 Wash. 366. 

The superior court has jurisdiction to 
grant a foreign guardian of nonresident 
wards leave to bring action against an 
executor in this state: Id., 42 Wash. 366. 
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CHAPTER XVIII. 
THE GUARDIANSHIP OF IDIOTS AND INSANE PERSONS. 


§ 1654. (6424.) Guardians for Idiots, Insane and Other Persons. 

The several superior courts [in their respective counties] shall have 
power to appoint guardians to take the care, custody, and management of all 
idiots, Insane persons, and all who are incapable of conducting their own 
affairs; and of their estates, real and personal; the maintenance of them- 


selves and families, and the education of their children. 


[C#. L. ’60, p. 231, 


$ 348; L. ’73, p. 321, $ 326; Cd. ’81, $ 1631; 2 H. C., $ 1154.] 


See supra, $$ 1622-1625, procedure for appointment of guardian, 

See infra, $ 1674, estates of nonresident insane. 

See supra, $ 1638, compromise of claims against. 

See supra, $5 1639, 1640, presentation of claims and payment of judgments against, 
See infra, $ 5953 et seq., commitment of insane patients. 


Cited in 2 Wash, 273, 275, 278; 13 Wash, 
630. 

Guardianship of insane persons: See 2 
Remington’s Digest, p. 1513, $$ 4-8; Cole- 
man v. Cravens, 41 Wash. 1; Dickman 
v. Strobach, 26 Wash. 558. 

The appointment of a guardian for the 
person and estate of one whose mind has 
become unsound from the constant and 
excessive use of alcoholic liquors, thereby 
rendering him incapable of conducting his 
own affairs, is authorized by this section: 
In re Wetmore, 6 Wash. 271, 274. 

Although the court appointed a guardian 
for an habitual drunkard, the latter not 
being before the court at the time, yet 
where, without attacking the proceedings, 
he subsequently submits himself to the 
jurisdiction of the court by filing a petition 
denying the allegation of the original peti- 


§ 1655. 


tion, and asking for an investigation upon 
the merits and for an order to set aside 
the appointment of such guardian, the 
court thereby obtains jurisdiction of his 
person, and from any final order in the 
premises an appeal will lie: Id. 

The word “insane” as used in this and 
following sections includes every person 
for whom a guardian may be appointed un- 
der the same. It includes idiotic persons, 
as well as those who are incapable of man- 
aging their own affairs by reason of any 
unsoundness of mind due to whatever 
cause: Id. 

As to notice and the record of appoint- 
ment of a guardian for an incompetent 
person, sce 1 Remington’s Digest, p. 
1343, § 3; State ex rel. Lowary v. Superior 
Court, 41 Wash. 450, 


(6425.) Court to Appoint Guardian, When. 


If it be found by the court that the person so brought before the court is 
of unsound mind and ineapable of managing his own affairs, the court shall 


appoint a guardian for the estate of such insane person. 


[C£. L. ’60, p. 231, 


$ 350; L. ’73, p. 322, $ 330; Cd. ’81, $ 1635; 2 H. C., $ 1155.] 


Cited in 6 Wash, 274, 276. 


§ 1656. 


(6426.) Costs Taxed Against Prosecuting Witness, When. 


If the person alleged to be insane shall be discharged, and it shall be 
thought by the court that there were no grounds for such impression of in- 
sanity, then the cost shall be paid by the person at whose instance the pro- 


ceeding was had, 


and execution may issue for the same. 


[Cf. L. *60, 


p. 231, $ 352; L. 73, p. 322, $ 332; Cd. '81, $ 1637; 2 H. C., $ 1156.] 


Cited in 6 Wash, 274. 


$ 1657. (6427.) Bond. 


Every such guardian so appointed shall. before entering upon the duties 


assigned him. enter into bond to the board of county commissioners, in such 

sum and with such security as the court shall approve, conditioned that he 

will take proper care of such insane person, and manage and minister his 
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effects to the best advantage, according to law; and that he will faithfully 
discharge all duties as such guardian which may by law, or by the order, 
sentence, or decree of any court of competent jurisdiction, devolve upon 
him; which bond shall be filed in the office of the clerk of the superior court. 
A copy thereof, duly certified, shall be evidence in all respects as the orig- 
inal. [L. ’60, p. 231, $ 353; Cd. ’81, $ 1638; 2 H. C., $ 1157.] 


Cited in 26 Wash. 560. duties imposed by the statutes; and an 

A bond, given under this section, is not action thereon is not an action upon a con- 
an obligation in itself, but merely collat- tract liability in writing; Dickman v. 
eral security for the proper discharge of Strobach, 26 Wash. 558, 


§ 1658. (6128.) Notice of Appointment to be Published. 

It shall be the duty of every such guardian, within twenty days after his 
appointment, to cause notice thereof to be published in some newspaper 
printed in this state, or otherwise publish such notice, at such time and place 
and in such manner as the court shall decide. [Cf. L. ’60, p. 231, $ 354; L. 
"73, p. 323, $ 334; Cd. 781, $ 1639; 2 H. C., $ 1108.] 


§ 1659. (6429.) Custody of Ward’s Estate. 

It shall be the duty of such guardian to collect and take into his posses- 
sion the goods, chattels, moneys, effects, and other evidences of debt, and all 
writings touching the estate, real and personal, of the person under his guard- 
ianship. [L. 60, p. 232, $ 356; Cd. ’81, $ 1640; 2 H. C., $ 1159.] 


§ 1650. (6430.) Guardian to File Inventory. 

Within forty days after his appointment, such guardian shall make out, 
and file in the office of the clerk of the superior court by which he was ap- 
pointed, a just and true inventory of the real and personal estate of his ward, 
stating the income and profits thereof, and the debts, credits and effects, as 
the same shall have come to his knowledge. And if, after having filed suen 
inventory, it shall be found that there is other property belonging to said 
estate, it shall be the duty of such guardian to make out and file an additional 
inventory, containing a just and full account of the same, from time to time, 
as the same may be discovered. [Cf. L. ’60, p. 232, $$ 357, 358; L. ’73, p. 323, 
$ 336; Cd. ’81, $ 1641; 2 H. C., $ 1160.] 


§ 1661. (6431.) Inventory to be Witnessed and Verified. 

All such inventories shall be made in the presence of and attested by two 
credible witnesses in the neighborhood, and shall be verified by the oath of 
the guardian. [L. ’60, p. 232, $ 359; Cd. ’81, $ 1642; 2 H. C., $ 1161.] 


§ 1662. (6432.) Guardian to Prosecute and Defend Actions for Ward. 
It shall be the duty of every such guardian to prosecute all actions com- 

menced at the time of his appointment, or thereafter to be commenced, by or 
on account of his ward, and to defend all actions [pending or] which may be 
brought against such ward. [L. *60, p. 232, $ 360; Cd. ’81, $ 1643; 2 H. C., 
$ 1162.] 

See supra, $ 1638, compromise of suit by guardian, 

See supra, § 1639, claims to be presented to guardian. 


Cited in 29 Wash. 421. under a defense imposed by another 
Under this section a guardian is with- party: Mattson v. Mattson, 29 Wasn. 
out authority to enter into a stipulation 417. 
agreeing to abide the result of an action 
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8 1663. (6433.) Guardian to Collect Dues, and Pay Debts. 

Every such guardian is authorized and required to collect all debts 
due to his ward, and give acquittances and discharges thereof and adjust, 
settle, and pay all demands due and becoming due from his ward, so far as 
his estate and effects will extend. [L. ’60, p. 232, $ 361; Cd. ’81, $ 1644; 
2 H. C., $ 1163.] 


§ 1664. (6434.*) Power of Court Over Person and Estate. 

The superior court shall have power to make orders for the restraint, 
sprport and safekeeping of such person, for the management of his estate, 
and the support and maintenance of his family, and education of his children, 
out of the proceeds of his estate; to set apart and reserve, for the use of such 
family, all property, real or personal, not necessary to be sold for the pay- 
ment of debts; and to let, sell or mortgage any part of such estate, real or 
personal, when necessary for the payment of debts, the maintenance of such 
insane person or his family, or the education of his children; and to order 
the sale of any property when a better investment can be made of the pro- 
ceeds. [L. ’07, p.73,§ 1. Cf. L. ’60, p. 232, $ 362; L. ’73, p. 324, $ 310; Cd. 
"81, $ 1645; 2 H. C., $ 1164.] 


§ 1665. (6435.*) Sale, Mortgage, or Lease of Real Estate. 

When cause shall exist therefor it shall be the duty of such guardian to 
lay the same before the superior court by whom he was appointed, setting 
forth the particulars reiative to the estate, real and personal, of such person, 
and all the debts by him owing, or the reasons why a better investment can 
be made accompanied by a correct and true account of his doings therewith ; 
whereupon, if the court shall find in the exercise of its sound discretion that 
it is necessary for the payment of debts to dispose of such estate, real or per- 
sonal, or a portion thereof, or that a better investment of such estate or a 
portion thereof can be made, it shall be the duty of such court to make an 
order directing the mortgage, lease or sale at his discretion, of the whole or 
such part of the real estate as may be necessary. [L. ’07, p. 78, § 2. Cf. L. 
"60, p. 232, $ 363; Cd. ’81, $ 1646; 2 II. C., $ 1165.] 


See infra, $ 1679, sale of nonresident insane person's community real estate, 
See infra, $ 1683 et seq., private sales by guardians, 


§ 1666. (6436.) Order of Sale and Proceedings. 

The court making such order shall direct the time and terms of such sale, 
mortgage, or lease of such estate, and the manner in which the proceeds shall 
be applied; and shall give due notice thereof, together with a full description 
of the property to be thus disposed of, at which time and place it shall be the 
duty of the guardian to execute the order of said court, and to make a full 
report of his doings therein, which report shall be accompanied by the affi- 
davit of the guardian verifying the report, and stating that such guardian 
did not directly or indirectly become the purchaser thereof; or if otherwise 
disposed of, that he is not directly or indirectly interested personally in the 
agreement. [L. 60, p. 233, $ 364; Cd. ’81, $ 1647; 2 II. C., $ 1166.] 

See infra, $ 1083 et seq., private sale of real property. 
§ 1667. (6437.*) Execution of Instruments by Guardian. 

When any such sale, mortgage or lease is approved by the court order- 
ing the same, as having been executed according to law, and not under such 

870 


Cuap. XVIII] GUARDIANSHIP OF IDIOTS AND INSANE PERSONS. 8$ 1668-1672 


circumstances as to operate prejudicially to the interest of such ward, it shall 
be the duty of the guardian to execute a deed, mortgage or other instrument 
of writing, which shall be as valid and effective in law as if executed by such 
ward when of sound mind and discretion. In case of the sale of community 
property the sane member of the community may either join in the convey- 
ance by the guardian or execute a separate conveyance for the property. 
[L. ’07, p. 74, § 3. Cf. L. ’60, p. 233, $ 365; L. ’73, p. 324, $ 343; Cd. ’81, 
$ 1648; 2 H. C., $ 1167.] 


$ 1668. (6438.) Proceedings may be Set Aside. 

If such proceedings be disapproved by said court, the court may set them 
aside, and proceed in like manner as if no sale had been made. [Cf. L. *60, 
p. 233, $ 366; L. 73, p. 325, $ 344; Cd. ’81, $ 1649; 2 H. C., $ 1168.] 


§ 1669. (6439.) Guardian to Account, When. 

Every such guardian, as often as required by the court appointing him, 
shall render a true and perfect account of his guardianship. [L. ’60, p. 233, 
$ 367; Cd. ’81, $ 1650; 2 H. C., $ 1169.] 


No provision in this chapter for compensation of guardian, 


$ 1670. (6440.) Ward Exempt from Process. 

No such ward shall be held to bail, or his body be ra in execution, in 
any civil action; and in all actions commenced against him the process shall 
be served upon hi guardian, and in all judgments against such ward (or his 
guardian as such) the execution shall be against the property of the ward 
only, and in no case against his body, nor against that of his guardian, nor 
the property of said guardian, unless he shall have rendered himself liable 
thereunto. [Cf. L. ’60, p. 233, $ 368; L. 773, p. 325, $ 346; Cd. ’81, $ 1651; 
211. C., $ 1170.] 

See supra, $ 1640, judgment not to be a lien against estate. 


Cited in 13 Wash. 630, from the operations of a legal judgment, 
Actions against insane persons: See 1 but if the judgment has been fraudulently 
Remington's Digest, p. 1514, $$ 10-14; obtained, the remedy is in equity to set 
Townsend v, Price, 19 Wash. 415. it aside: Pollock v. Horn, 13 Wash. 626, 
It was not the intention of the legisla- 630. 
ture to exempt the property of a lunatic 


§ 1671. (6441.) Proceedings in Case Ward Recovers His Reason. 

Whenever the court shall receive information that such ward has recov- 
ered his reason, he shall immediately inquire into the facts, and if he finds 
that such ward is of sound mind, he shall forthwith discharge such person 
from care and eustody; and the guardian shall immediately settle his ac- 
counts and restore to such person all things remaining in his hands belonging 
or appertaining to such ward. [L. ’60, p. 233, $ 369; Cd. 781, $ 1602; 2 11. C., 
$ 1171.] 


§ 1672. (6442.) Death of Ward, Effect of. 

In ease of the death of any such ward while under guardianship, the 
power of the guardian shall cease, and the estate descend and be disposed of 
in the same manner as if said ward had been of sound mind; the guardian 
shall immediately settle his accounts and deliver the estate and the effects of 
such ward to his legal representatives. [Cf. L. ’60, p. 234, $ 370; L. ’73, p. 
326, $ 351; Cd. ’81, p. 1606; 2 H. C., $ 1172.] 
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§ 1673. (6443.) Removal of Guardian, When. 

The several superior courts shall have the power to remove any such 
guardian at any time, for neglect of duty, mismanagement, or of disobedience 
to any lawful order, and appoint another in his place, whereupon such guard- 
ian shall immediately settle his account and render to his successor the estate 
and effects of his ward. [L. ’60, p. 234, $ 371; Cd. ’81, $ 1657; 2 H. C., 
§ 1173.] 


[TITLE X 


CHAPTER XIX. 
ESTATES OF NONRESIDENT PERSONS OF UNSOUND MIND, 


§ 1674. (6447.) Nonresident Guardian—Letters, How Obtained. 
Whenever any insane person or person non compos mentis who resides 
without this state, and who shall have no guardian within this state, or, if 
he or she has a foreign guardian, the said guardian may file an authenticated 
copy of his letters of guardianship in the office of the clerk of the superior 
court of any county in this state in which there may be property of his ward, 
and upon the filing of such authenticated copy of his letters of guardianship 
as aforesaid, the court shall order him to enter into a good and suflicient 
bond, in such sum as the court may require, conditioned and subject to all 
the provisions of law concerning the bonds of guardians of minors in this 
state, with sufficient freehold surety resident in said county. After said bond 
is duly approved by the court said guardian shall be considered for all pur- 
poses as a domestie guardian. [L. ’93, p. 286, § 1.] 
Sce supra, $ 1625, procedure for appointment of guardian for person residing out of this’ 


state, a later enactment. 


Section 10 of the Act of 1893, p. 291, 
attempting to repeal $$ 3071-3078 of 1 
Hill's Code, is insufficient under Consti- 
tution, Article Il, § 19, as the repealing 
clause is not within the title of the act; 
hence these sections are inserted in the 
notes as still in foree, except perhaps, as 
to cstates of insane persons. But see 
§ 1625, supra, requiring the appointment 
of a guardian to control the estates of 
nonresident wards “requiring the care of a 
guardian.” 

“$ 3071. (1658.) Real estate belong- 
ing to minors and persons of unsound 
mind, residing out of this state, may be 
sold upon the application of the foreign 
guardian of such minor or person of un- 
sound mind to the superior court of the 
eounty in which such land is situated, upon 
the same terms as are or may be provided 
by law in case of the sale of real estate 
belonging to minors residing in this state. 


“8 3072. (1659.) When any minor or 
person of unsound mind residing out of 
the limits of this state has any real estate, 
goods, chattels, rights, eredits, moneys or 
effects in this state, the superior court 
having jurisdiction of the county in 
which such property or any part thereof 
is situate or may be, shall, upon the ap- 
plication of the foreign guardian of such 
minor or person of unsound mind, appoint 
a trustee of such miuor or person of un- 
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sound mind to manage, collect, lease, and 
take care of said property. 

“§ 3073. (1660.) The first appoint- 
ment of a trustee, lawfully made, shall 
extend to all the property and effects of 
the minor in this state, and shall exelude 
the jurisdiction of the superior court of 
uny other county. 


“$ 3074. (1661.) The said trustee shall 
give bond with surety to the satisfaction 
of the superior court, and shall take upon 
himself the management of the estate and 
property of such minor or person of un- 
sound mind, situate in this state, and the 
collection of debts and other demands due 
such minor or person of unsound mind 
from persons residing or being in this 
state, and shall settle with the court, and 
be liable to suit or removal, or both, for 
neglect or misconduct in the performance 
of his duties, in like manner as is or may 
by law be provided in the case of guard- 
ians of minors. 


“8 3075. (1662.) The said trustees 
shall, under the order of the superior 
court, deliver up to the foreign guard- 
ian of such minor or person of unsound 
mind all the personal property, rights and 
eredits belonging to such minor or person 
of unsound mind; provided, that the su- 
perior eourt shall make no such order ex- 
cept upon application of the foreign 
guardian, and sullicient proof of his ap- 
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pointment and qualification in accordance 
with the laws of the state or place of 
residence of such guardian. 

“$ 3076. (1663.) The said trustee shall 
have no power to apply to the superior 
court for the sale of real estate ot such 
minor or person of unsound mind. 

“8 3077. (1664.) The said trustee, un- 
less removed by the court, holds his ap- 
pointment so long as the services of a 
trustee may be required, and shall receive 


eign guardian; and in case no agreement 
has been made, then such compensation 
as is or may be by law provided for such 
guardians. 

“$ 3078. (1665.) All moneys due such 
minor or person of unsound mind, in the 
hands of such trustee, shall be paid over 
to the foreign guardian so long as he shall 
remain such guardian, or in case of the 
decease of such minor or person of un- 
sound mind, then to the administrator or 


such compensation for his services as may 
be stipulated between him and the for- 


§ 1675. (6448.) Other Persons may Obtain Letters, When. 

Should the said foreign guardian fail to file a duly authenticated copy 
of his said letters of guardianship and the bond required by section 1674 of 
this chapter within ninety days after his appointment as such foreign guard- 
ian, or within ninety days after such insane person or person non compos 
mentis shall become the owner of any real estate or personal property within 
this state, or, should said insane person or person non compos mentis have 
no guardian without this state, any creditor or other person interested in the ` 
property or estate of such insane person or person non compos mentis may 
apply by petition, to the superior court of any county in this state where 
any of the real estate or personal property of such insane person or person 
non compos mentis may be situated, for letters of guardianship for the estate 
and property of such insane person or person non compos mentis. [L. 793, 
p. 287, $ 2.] 


See supra, § 1625, appointment of guardian for nonresident, a later enactment, 


§ 1676. (6449.) Hearing—Appointment. 

Upon the hearing of such petition, on a day to be fixed by the court, 
and upon proof of the insanity of such person, or that such person is non 
compos mentis, the court may appoint the petitioner or some other suitable 
person possessing all of the qualifications necessary or requisite for the guard- 
tanship of a minor of this state as such guardian, who, upon the filing and 
approval of a bond as is provided herein for foreign guardians, shall be the 
duly constituted guardian of the estate of such ward in this state: Provided, 
nothing herein shall annul the appointment of any ancillary guardians here- 
tofore appointed by any court of this state, which appointments are hereby 
ratified, and all such ancillary guardians shall hereafter be subject to all the 
provisions of this chapter. [L. ’93, p. 287, § 3.] 


§ 1677. (6450.) Notice to Creditors. 

It shall be the duty of the guardian who has been appointed as herein- 
before provided, to cause to be published in a newspaper published in the 
county in which he was appointed, if any there be, and if there be no news- 
paper published in said county, then in a newspaper to be designated by the 
court, a notice to the creditors of the said ward requiring them to present 
their claims, with the necessary vouchers, within a time to be fixed by the 
court, at a place of residence or business of such guardian, to be specified in 
the notice; such notice shall be published as often as the court shall deem 
necessary, not less than once a week for four successive weeks. [L. ’93, p. 
287, § 4.] 

See supra, § 1639, presentation of claims to guardians, 
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legal representative of such minor or per- 
son of unsound mind.” 
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§ 1678. (6451.) Duties of Guardian. 
It shall be the duty of every such guardian, — 

1. To make and file within thirty days after his appointment a full inven- 
tory, verified by his oath, of all the real or personal property of such ward, 
with the value of the same, and on failure so to do it shall be the duty of the 
court to remove him and appoint a successor; 

2. To manage the personal and real estate of his said ward to the best 
interest of said ward; 

3. To render under oath to the said court an account of his receipts and 
expenditures as such guardian, verified by vouchers or proofs, at least once 
in every two years, or whenever cited by the court to do so. On failure to 
so account he shall be in contempt of court and subject to such penalties 
as the court may fix; 

4. To pay all just debts due from said ward and collect all debts due said 
ward by action or otherwise and in case of doubtful debts, under the order 
of the court, to compound the same, and to appear for and defend or cause 
to be defended all suits against said ward. [L. ’93, p. 288, § 5.] 


See supra, § 1638, compromise of suits by guardian. 


§ 1679. (6452.) Community Realty, How Disposed of to Pay Debts, etc. 
In all cases where guardians have been or may hereafter be appointed 
for insane persons or persons non compos mentis, under the provisions of 
this chapter; and who own or may hereafter own community real estate, the 
husband or wife of such insane person or person non compos mentis, under 
the order of the court, may join with the guardian in the execution of deeds 
or mortgages for the disposition or encumbrance of such estate, and the 
guardian shall, upon application to the court for that purpose, be authorized 
to sell or mortgage the estate or interest of the said insane person or person 
non compos mentis for the purpose of paying the debt or providing for the 
support or maintenance of such ward or the wife of such ward or for the 
better investment of the proceeds of such estate. [L. ’93, p. 288, § 6.] 


See infra, § 1683 et seq., private sales by guardians. 


§ 1680. (6453.) Proceedings on Failure of Spouse to Join in Conveyance, 
etc, 

In all cases where community debts exist and the husband or wife of 
any insane person or person non compos mentis, under guardianship, shall 
fail or refuse for sixty days after an order of the court, to join the said 
guardian in a sale or conveyance or mortgage of the said community property 
of the said insane person or person non compos mentis, found necessary by 
the court for the payment of such community debts, any creditor may com- 
mence his action by attachment against any such insane person or person non 
eompos mentis, and the husband or wife of the said insane person or person 
non compos mentis and the guardian provided for in this chapter: Provided, 
that any suit or suits which may have heretofore or may hereafter be brought 
for the purpose of subjecting the property of such insane person or person 
non compos mentis to the payment of the debts of such insane person or 
person non compos mentis, shall be consolidated, and in case the writs of 
attachment levied in such actions shall not have been levied upon all com- 
munity property of such insane person or person non compos mentis, alias 
writs of attachment may issue and successive levies may be made of them 
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to cover and bring into court all of the property of such insane person or 
person non compos mentis and the husband or wife of either. Such action 
may be brought only in the court granting the letters of guardianship, and 
writs of attachment may issue to any county in this state where the said 
insane person or person non compos mentis may have any property. All 
known creditors, whether secured by mortgage or otherwise, shall be made 
parties to such action, and all suits or actions brought for the purpose of 
enforcing any mortgage or lien shall be consolidated with said action. All 
creditors shall be made parties to such action and the same shall be prosecuted 
for the benefit of all creditors, whether they may be made parties or not, and 
the person so bringing the action herein provided for shall share pro rata 
with all other creditors, and upon the trial of such action the court may, 
upon proofs, render such judgment as may be necessary for the protection 
of all parties, and shall settle and decree the priorities between creditors. 
The guardian may employ counsel in any such action, and the compensation 
of such counsel shall be fixed by the court and taxed as a part of the cost 
in such action. After judgment the court shall order the community prop- 
erty of such insane person or person non compos mentis sold, and under the 
order of sale in such action the separate property of such insane person or 
person non compos mentis shall also be sold if the same shall be found by 
the court to be necessary to pay the debts of such insane person or person 
non compos mentis, and the proceeds of such sale shall be paid into court 
for distribution according to the priorities as decreed by the court, and any 
residue or overplus remaining in the court after paying all the debts found 
due shall be paid over to the guardian. This chapter shall not suspend or 
abrogate the existing liens of any attachment, mortgage or other lien, and 
all such liens shall merge into the judgment of the court rendered in such 
action according to the priority of each. The court may order all or such 
part of the community and separate property of the said insane person or 
person of unsound mind, as it may deem necessary for the payment of the 
judgment rendered, to be sold, and successive sales may be made under such 
judgment until an amount sufficient to pay such judgment is realized. All 
such sales shall be confirmed by the court as in cases of mortgage or other 
sales, and the court may, if it deem the amount bid at anv sale inadequate, 
order a resale of any property sold under said order. [L. ’93, p. 289, § 7.] 


See supra, § 1515, confirmation. 


§ 1681. (6454.) Surplus Moneys, How Disposed of. 

When it shall appear to the court that all the real and personal property 
of such ward has been sold and the debts herein authorized to be paid have 
been satisfied, and that there are moneys and property in the hands of such 
guardian, upon the foreign guardian of such ward filing with the clerk ot 
said court a duly certified copy of his appointment as such guardian, by a 
court of competent jurisdiction in any state or territory where said ward 
resides, with a copy of his bond, the sufficiency of which shall be certified 
by the said court. the court shall order all money and property in the hands 
of the said guardian in this state to be paid and turned over to the said 
foreign guardian upon his receipting therefor, and upon the filing of the 
said receipt by the said guardian with the clerk of the court, said guardian 
and his sureties shall be released from all liabilities for all money and prop- 


S79 


$$ 1682-1685 PROBATE LAW AND PROCEDURE, [TITLE X 


erty so paid and turned over, and should said guardian fail or refuse to pay 
= or turn over such money or property as provided in said order, the said 
foreign guardian is hereby empowered as such guardian to sue for and re- 
cover the same. [L. ’93, p. 290, $ 8.] 


§ 1682. (6455.) Discharge of Sureties. 

The sureties on the bond of any such guardian appointed in this state 
may be discharged from all liability thereunder under the same rules and 
regulations as are prescribed for the discharge of the sureties upon the 
bonds of executors and administrators in this state. [L. ’93, p. 291, § 9.] 

See references to $ 1634, supra, 


CHAPTER XX. 
PRIVATE SALES OF REAL PROPERTY OF ESTATES, 


§ 1683. (6460.) Private Sales of Real Property of Estates Generally. 
Real property belonging to the estates of decedents, minors, idiots and 
insane persons may be sold at private sale according to the following pro- 
visions. [Cf. L. *91, p. 168, $1; 211. C., $ 1174; L. ’93, p. 85, $ 1.] 
See supra, $$ 1491, 1499, 1501 et seq., sale or mortgage of real property of decedents” 
C on § 1520, sales without order of court, 


See supra, § 1615 et seq., sales of minors’ Janis. 
See supra, $ 1665 et seq., sale of insane wards’ lands. 


Cited in 39 Wash. 687. 


§ 1684. (6461.) Showing Necessary—Extent of Order. 

When the court is satisfied after a full hearing upon the petition and 
-an examination of the proof and allegations of the parties interested, that a 
sale of the whole or some portion of the real estate is necessary tor any of 
the causes specified in the laws of the state of Washington, or if such sale 
be assented to by all the persons interested in a decedent’s estate, an order 
must be made to sell the whole or so much and such parts of the real estate 
deseribed in the petition as the court shall judge necessary or beneficial at 
either public or private sale. [Cf. L. ’91, p. 165, $ 2; 2 II. C., $ 1175; L. 793, 
p. 85, § 2.] 


“Public sale”: the title of this act relates only to “private sales.” 


§ 1685. (6462.) Order of Sale—Procedure Under. 

The order of sale must descril:e the lands to be sold and the terms of 
sale, which may be for cash or on a credit not exceeding three years, payable 
in gross or in installments, and in such kind of money, with interest, as the 
court may direct. The land may be sold in one parcel or in subdivisions, 
as the executor, administrator or guardian shall judge the most beneficial to 
the estate, unless the court otherwise specially directs. Every such sale must 
be ordered to be made at public auction, unless in the opinion of the court 
it would benefit the estate to sell the whole or some part of such real estate 
at private sale. The court may, if the same is asked for in the petition, order 
or direct such real estate or any part thereof to be sold at either public or 
private sale, as the executor, administrator or guardian shall judge most 
beneficial for the estate. If the executor, administrator or guardian objects 
or refuses to make a sale under the order and as directed therein, he may be 
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compelled to sell by order of the court made on motion after due notice by 
any party interested. [L. ’91, p. 168, $ 3; 2 H. C., $ 1176; L. *93, p. 85, $ 3.] 


“Public auction”: See note to last section. 


$ 1686. (6463.) Notice—Bids, etc. 

When a sale of real estate is ordered to be made at private sale, notice 
of the same must be posted up in three of the most public places in the county 
in which the land is situated, and published in a newspaper if there is one 
printed in the same county; if none then in such paper as the court or a judge 
thereof may direct, for two weeks successively next before the day on which 
the sale is to be made, in which the lands and tenements to be sold must 
be described with common certainty. The notice must state a dav on or 
after which the sale will be made, and a place where offers or bids will be re- 
ceived. The day last referred to must be at least fifteen days from the first 
publication of notice and the sale must not be made before that day, but 
must be made within six months thereafter. The bids or offers must be 
in writing, and may be left at the place designated in the notice, or de- 
livered to the executor or administrator personally, or may be filed in the 
office of the clerk of the court to which the return of sale must be made, at 
any time after the first publication of the notice and before the making of 
the sale. If it be shown that it will be for the best interests of the estate 
the court or judge may, by an order, shorten the time of notice, which shall 
not, however, be less than one week, and may provide that the sale may 
be made on or after a day less than fifteen, but not less than eight days from 
the first publication of the notice of sale, and the sale may be made to cor- 
respond with such order. [Cf. L. 91, p. 169, $ 4; 2 H. C., $ 1177; L. ’93, 
p. 86, $ 4.] 


§ 1687. (6464.) Sale, Price Necessary to Obtain. 

No sale of real estate at private sale shall be confirmed by the court 
unless the sum offered is at least ninety per cent of the appraised value 
thereof, nor unless such real property has been appraised within one year 
of the time of such sale. If it has not been so appraised, or if the court is 
satisfied that the appraisement is too high or low, appraisers may be ap- 
pointed, and they must make an appraisement thereof in the same manner as in 
case of an original appraisement of an estate; this may be done at any time 
before the sale or the confirmation thereof. (Cf. L. ’91, p. 169, $ 5; 2 H. C., 
$ 1178; L. *93, p. 86, $ 5.] 


See infra, $ 1691, confirmation. 


§ 1688. (6465.) Security on Credit Sales. 

The executor, administrator, or guardian must, wien the sale is made 
upon a credit, take the notes of the purchaser for the purchase money with a 
mortgage on the property to secure their payment. [Cf. L. ’91, p. 169, § 6; 2 
H. C., $ 1179; L. ’93, p. 86, $ 6.] | 


Under this chapter a guardian of a belonging to such persons: Coleman v. 
nonresident insane person may be empow- Cravens, 41 Wash. 1 
ered by the court to sell the real estate 


$ 1689. (6466.) Return of Sale—Hearing—Vacation of. 
The executor, administrator or guardian after making such sale of real 
property must make a return of his proceedings to the court, which must be 
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filed in the office of the clerk within ten days. A hearing upon the return of 
the proceedings may be asked for by any interested party by petition, and 
thereupon the court or judge must fix the day for a hearing, of which notice 
of at least ten days must be given by the clerk, by notices posted in three 
public places in the county or by publication in a newspaper, or both, as the 
court or judge shall direct, and must briefly indicate the land sold, the sum 
for which it was sold, and must refer to the return for further particulars. 
Upon the hearing the court must examine the return and witnesses in relation 
to the same, and if the proceedings were unfair or the sum bid dispropor- 
tionate to the value, and if it appear that a sum exceeding such bid at least 
ten per cent, exclusive of the expenses of a new sale, may be obtained, the 
court may vacate the sale and direct another to be had, of which notice must 
be given and the sale in all respects conducted as if no private sale had taken 
place. If an offer of ten per cent more in amount than that named in the 
return be made to the court in writing by a responsible person, it is in the 
discretion of the court to accept such offer and confirm the sale to such person 
or to order a new sale. [Cf. L. ’91, p. 170, $ 7; 2 H. C., $ 1180; L. ’93, p. 
87, § 7.] 


§ 1690. (6467.) Objections to Confirmation. 

When the return of the sale is made and filed, any person interested in 
the estate may file written objections to the confirmation thereof and may be 
heard thereon when the return is heard by the court or judge, and may pro- 
duce witnesses in support of his objections. [Cf. L. ’91, p. 170, $ 8; 2 H. C., 
$ 1181; L. ’93, p. 87, $ 8.] 


§ 1691. (6468.) Confirmation—Conveyance. 

If it appears to the court that the sale was legally made and fairly con- 
ducted, and that the sum bid was not disproportionate to the value of the 
property sold, and that a greater sum, as above specified, cannot be obtained, 
or if the increased bid in section 1689 of this chapter be made and accepted by 
the court, the court must make an order confirming the sale and directing 
conveyances to be executed. [Cf. L. ’91, p. 170, $ 9; 2 H. C., $ 1182; L. *93, 
p. 87, § 9.] 


See supra, § 1515, confirmation of administrators’ sales. 
See supra, § 1650, confirmation of guardians’ sales. 
See supra, $ 1687, confirmation prohibited, when, 


§ 1692. (6469.) Other Provisions Applicable. 

In all other respects such sale shall be governed by the laws of the state 
of Washington now in force governing the sale of real property belonging to 
such estates. [Cf. L. 91, p. 171, $ 10; 2 H. C., $ 1183; L. ’93, p. 88, $ 10.] 


See references to § 1683, supra. 
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CHAPTER XXI. 
THE VALIDITY OF SALES OF ESTATES. 


$ 1693. (6474.) Sales not Void on Account of Irregularity. 

In case of an action relating to any estate sold by an executor, adminis- 
trator, or guardian, in which an heir or person claiming under the deceased, 
or in which the ward or any person claiming under him, shall contest the valid- 
ity of the sale, it shall not be voided on account of any irregularity in the pro- 
ceedings: Provided, it appears,— 

1. That the executor, administrator, or guardian was ordered to make the 
sale by the probate or superior court having jurisdiction of the estate; 

2. That he gave a bond which was approved by the probate or superior 
Judge, in case a bond was required upon granting the order; 

3. That he gave notice of the time and place and sale, as in the order and by 
law prescribed; and 

4. That the premises were sold accordingly, by public auction, and the 
sale confirmed by the court, and that they are held by one who purchased 
them in good faith. [L. ’90, p. 82, $ 2; 1 H. C., $ 3066.] 


See supra, § 158, limitations of actions to recover real estate sold by executor or ad- 
ministrator. 


Cited in 7 Wash. 380, 381; 8 Wash. ing statutes cannot eure: Hazleton v. Bogar- 
105; 23 Wash. 192; 27 Wash. 134; 34 dus, 8 Wash. 102. 
Wash, 311, 312. If purchasers hold land in good faith 

As to operation and effect of this chap- under an administrator’s sale, although 
ter, see 1 Remington’s Digest, p. 1222, § such sale may be irregular, yet if the court 
132; Id., p. 1344, $$ 10, 11; Ball v. had jurisdiction to order the sale and the 
Clothier, 34 Wash. 299; Dormitzer v. same was had at public auction atter due 
German Sav. & Loan Soc., 23 Wash. 132, notice of the time and place, the sale 

A sale under an order which gives such confirmed by court, it will not be dis- 
an indefinite description of the land as turbed: Ackerson v. Orchard, 7 Wash. 
that the same cannot be located, validat- 377. 


§ 1694. (6475.) Conveyance Valid if Sale Authorized by Court. 

If the validity of a sale is drawn in question by a person claiming ad- 
versely to the title of the deceased, or the ward, or claiming under a title that 
is not derived from or through the deceased or ward, the sale shall not be void 
on account of any irregularity in the proceedings, if it appears that the ex- 
ecutor, administrator, or guardian was licensed to make the sale by a probate 
or superior court having jurisdiction of the estate, and that he did, accord- 
ingly, execute and acknowledge, in legal form, a deed for the conveyance of 
the premises. [L. ’90, p. 82, § 3; 1 H. C., $ 3067.] 


§ 1695. (6476.) Chapter Applies to Past as Well as Future Sales. 

This chapter shall apply to sales heretofore as well as hereafter made, and 
all sales heretofore made in conforming with the provisions of this chapter are 
declared valid. [L. *90, p. 82, $ 4; 1 H. C., $ 3068. ] 
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CHAPTER XXII. 


THE ADOPTION OF CHILDREN. 
By incorporated societies, see infra, § 1700. 


$ 1696. (6480.*) Petition for Leave to Adopt. 

Any inhabitant of this state, not married, or any husband and wife 
jointly, may petition the superior court of their proper county for leave to 
adopt and change the name if desired, of any child under the age of twenty- 
one years, but a written consent must be given to such adoption by the child, 
if of the age of fourteen years, and by each of his or her living parents who 
is not hopelessly insane or a confirmed drunkard. If there be no such parents, 
or if the parents be unknown, or shall have abandoned such child, or if such 
parents, or either of them, are hopelessly insane, or a confirmed drunkard, 
then by the legal guardian; if there be no such guardian, then by a discreet 
and suitable person appointed by said court to act in the proceedings as the 
next friend of such child: Provided, however, that if the parents are living 
separate and apart, the consent of both is not required, but such consent may 
be given by the parent having the care, custody and control of such child; 
And provided further, that either spouse may adopt a child of the other. 
[L. 705, p. 296, $ 1. Cf. L. ’75, pp. 110-112; L. ’79, p. 136, $ 1; Cd. ’81, 
$ 1667; 1 H. C., $ 1418; L. ’97, p. 46, $ 1.] 


See Const., Art. IT, $ 28, subd. 16, prohibiting special legislation, 
See notes to § 1341, supra. 


Cited in 14 Wash. 246; 
43 Wash. 189. 

Adoption: See 1 Remington’s Digest, 
pp. 41, 42, $3 1-7; Knight v. Gallaway, 
42 Wash. 413; James v. James, 35 Wash. 
655; State ex rel. Le Brook v. Wheeler, 
43 Wash. 183. 

The adoption of an heir is a matter 
purely statutory, which can be accom- 
panicd only by strict compliance. with 
$ 1697. (6481.) Separate Examination of Wife. 

If the petition be filed by husband and wife, the court shall examine the 
wife separate and apart from her husband, and shall refuse leave for such 
adoption, unless the court shall be satisfied, from such examination, that the 
wife, of her own free will and accord, desire such adoption. [L. 79, p. 136, 
$ 2; Cd. ’81, $ 1668; 1 H. C., $ 1419.] 


§ 1698. (6482.) Order Confirming Adoption. 

Upon the compliance with the foregoing provisions, if the court shall 
be satisfied of the ability of the petitioner or petitioners to bring up and 
edueate the child properly, having reference to the degree and condition of 
the child's parents, and shall be satisfied of the fitness and propriety of such 
adoption, the ‘court shall make an order setting forth the facts and declaring 
that from that date such child, to all legal intents and purposes, is the child of 
the petitioner or petitioners, and that the name of the child is hereby changed. 
IL. ’79, p. 136, $ 3; Cd. ’81, $ 1669; 1 H. C., $ 1420.] 


42 Wash. 414; the statute, and can never de sustained — 
by mere presumption of compliance: In 
re Renton’s Estate, 10 Wash. 533. 

If a wife named as beneficiary in her 
husband's will dies before the testator, 
her children by a former marriage, when 
they have not been legally adopted by 
the testator, cannot contest the legality 
of a will revoking the one in favor of the 
mother: Id. 


An order for the adoption of children 
may be collaterally attacked by a parent 
in habeas corpus proceedings to recover 
possession, where the parent was not a 
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party to the proceedings and had no actual 
or constructive notice thereof: Beatty v. 
Davenport, 45 Wash, 555. 
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$ 1639, (6483.) Effect of Adoption—Descent of Property. 

By such order the natural parents shall be divested of all legal rights and 
obligations in respect to such child, and the child shall be free from all legal 
obligations of obedience and maintenance in respect to them, and shall be, te 
all intents and purposes, the child and legal heir of his or her adopter or 
adopters, entitled to all rights and privileges and subject to all the obliga- 
tions of a child of the adopter or adopters begotten in lawful wedlock: Pro- 
vided, that on the decease of parents who have adopted a child or children 
under this chapter, and the subsequent decease of such child or children with- 
out issue, the property of such adopting parents shall descend to their next of 
kin, and not to the next of kin of such adopted child or children. [L. ’79, p. 
137, $ 4; Cd. ’81, $ 1670; 1 H. C., $ 1421.] ! 


Sce supra, § 1341 et seq., descent and distribution. 


$$ 1099, 1740 


Cited in 38 Wash, 389; 45 Wash. 50, 51. 

Effect of adoption: See 1 Remington's 
Digest, p. 42, §§ 6, 7; James v. James, 35 
Wash. 655; Van Brocklin v. Wood, 38 
Wash. 384. 

Under this section, the natural mother 
of a minor, by consenting to an adoption 
of the child, waives and forfeits any right 


guardianship of a minor in case of the de- 
cease of the father; hence, upon the death 
of the adoptive parents, the appointment 
of some other suitable person, having re- 
gard to the welfare of the child, cannot be 
questioned by the natural mother: Master- 
son’s Estate, 45 Wash. 48. 

For the same reason, the rights of nat- 


or claim she may have under § 1629, pro- 


ural grandparents are divested in the de- 
viding that the mother is entitled to the 


cree of adoption: Id. 


CHAPTER XXIII. 


PROTECTION OF ORPHAN, HOMELESS, OR NEGLECTED CHILDREN, 
Delinquent children: See infra, § 1987. 


§ 1700. Adoption by Incorporated Societies. 

Any benevolent or charitable society incorporated under the laws of this 
state for the purpose of receiving, caring for or placing out for adoption, or 
improving the condition of orphan, homeless, neglected or abused minor chil- 
dren of this state shall have authority to receive, control, and dispose of 
children under eighteen (18) years of age under the following provisions: 

(a) When the father and mother or the person or persons legally entitled 
to act as guardian of the person of any minor child shall, in writing, sur- 
render such child to the charge and custody of said society, such child shall 
thereafter be in the legal custody of such society for the purposes herein 
provided. : 

(b) In case of death or legal incapacity of a father or his abandonment 
or neglect to provide for his family, the mother shall have authority to male 
such surrender, and in case of the death or legal incapacity of a mother, or 
her abandonment of such child, then the father shall have authority to make 
such surrender. 

(c) In all cases where the person or persons legally authorized to make such 
surrender are not known, any judge of superior court may cause a notice of 
hearing to be published in any newspaper of general circulation printed and 
published in the county, and if he deems it best for such orphan, homeless, 
neglected or abused child, he may surrender it to any benevolent or charitable 
society incorporated under the laws of Washington and having for its object 
the care of such children. 


Rem. Wash. Code, Vol. I.—56 
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(d) When any child shall have been surrendered in accordance with any of 
the preceding clauses and such child shall have been accepted by such society, 
then, (but not otherwise), the rights of its natural parents or of the guardian 
of its person (if any) shall cease and such corporation shall become entitled 
to the custody of such child, and shall have authority to care for and educate 
such child or place it either temporarily or permanently in a suitable private 
home in such manner as shall best secure its welfare. Such corporation shall 
have authority when any such child has been surrendered to it in accordance 
with any of the preceding provisions, and it is still in its control, to consent 
to its adoption under the laws of Washington. The custody or control of anv 
such child by any such corporation or by any other corporation, institution, 
society or person may be inquired into, and, in the discretion of the court, 
terminated at any time by the superior court of the county where the child 
may be, upon the complaint of any person, and a showing that such custody 
is not in the interest of the child. [L. ’03, p. 98, $ 1.] 

See L. ’99, pp. 9-12, repealed by this act, $ 9. 


Proceedings for the adoption of a child where the society had no right to the cus- 
held by, and upon the consent of, a chari- tody of the child: State ex rel. Le Brook 
table institution, are void, as against parents, v. Wheeler, 43 Wash, 183. 


§ 1701. Issue of Warrant for Taking Child into Custody—Proceedings. 

Upon complaint of any person in writing other than an officer or agent 
of such society or corporation to any judge of the superior court giving the 
names and residences of the parents, guardian (if any) or the next of kin 
of such child, so far as known, and alleging that the father of such minor 
child is dead, or has abandoned his family or is an habitual drunkard or is a 
man of notoriously bad character, or is imprisoned for crime, or has grossly 
abused or neglected such child, and that the mother of such child is an habitual 
drunkard or imprisoned for crime, or an inmate of a house of ill-fame, or a 
woman of notoriously bad character or is dead, or has abandoned her family, 
or has grossly abused or neglected such child, and alleging that the welfare 
of such child requires that legal steps be taken to provide for its care and 
custody, a warrant shall issue directing the proper officer, to take such child 
into custody and care for or dispose of it as such judge shall direct, until a 
hearing can be had, such proceedings shall have precedence of other causes, 
of which hearing not less than five days notice shall be given to such parents, 
guardian or next of kin and such judge shall hear the allegations of the com- 
plaint and all testimony offered for or against the same and determine 
whether in his judgment there is cause for a change in the care and custody 
of such child. If the judge shall decide to change the care and custody of 
such child, he may commit the child to the care and custody of any such 
benevolent society contemplated in this act which is willing to receive it, and 
such commitment shall carry with it the same powers and authority as above 
provided in case of voluntary surrender, or he may enter in such findings 
and transmit the papers and a transcript of his proceedings to the county 
commissioners of the county in which the case arises and surrender such child 
to the care and custody of such commissioners and it may be disposed of with- 
out further notice to the parents, guardian or next of kin. [L. ’03, p. 60, 
$ 2.] 
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§ 1702. County Charges—Surrender to Society. 

When any minor is a county charge, the board of county commissioners, 
if they think the welfare of the child demands it, may surrender such child to 
the care and custody of any benevolent society or corporation without the 
eonsent of its parents unless within twenty days after the notice of the inten- 
tion of such commissioners so to do, given in writing to parents, guardian or 
next of kin of such child so far as known, to said commissioners, such parents, 
euardian or next of kin shall provide for such child and relieve the countv 
thereof and when any child has been so surrendered by the county commis- 
sioners, it may be disposed of as herein provided for the disposition of other 
children. [L. ’03, p. 60, § 3.] 


§ 1703. Investigation of Neglect—Duty of Police. 

When any officer or agent of any such society shall request a police 
officer or other peace officer, to investigate or assist in the investigation of any 
alleged ease of any such neglected or abused child, such officer shall imme- 
diately make or assist in such investigation and if he deem it proper shall 
forthwith take such child into custody without warrant, taking such child 
and reporting such case at once to the judge of the superior court for such 
proceedings as may be proper under the provisions of this chapter. [L. ’03, 


p. 61, § 4.] 


§ 1704. Minor Convicted of Offense—Rights of Parent. 

When any minor under eighteen years of age shall be convicted on anv 
charge, the punishment for which may be imprisonment or confinement in the 
reform school, the judge of the superior court, if he finds that the good of 
such minor demands it, and such minor is an orphan, or a homeless, neglected 
or abused minor within the terms of this act, or is a county charge, or the 
parents or guardian of such minor consent thereto, may suspend sentence and 
surrender the custody of such minor to any society, as is contemplated in this 
act, when such society is willing to receive such minor, until such minor shall 
attain the age of majority, or for a term of years to be fixed in the order of 
surrender, and such society may find a home for such minor and surrender 
his custody to the person providing such home for the term fixed in said 
order of surrender, which surrender by the society shall be approved by an 
order of said court: Provided, that nothing in this section shall be held to 
affect the natural rights of said minor or of his parents or guardian, except 
in the matter of his custody: and provided further, that if said minor shall 
fail to conform to the order of court fixing his custody, he may be apprehended 
and brought before the court, and the court may sentence said minor as 
provided by law, or resurrender him as the court may deem best for the 
interests of said minor. [L. ’03, p. 61, $ 5.] 


§ 1705. Society not to Act as Guardian. 
Nothing in this chapter shall entitle any such society to act as guardian 
or to have control of the estate of any minor child. [L. ’03, p. 62, § 6.] 


§ 1706. Hearing on Habeas Corpus—Evidence. 

Upon the hearing of any writ of habeas corpus for the eustody of anv 
such child, if it appears that such child has been surrendered to any such 
corporation under the provisions of this chapter, such surrender shall be taken 
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as prima facie evidence that such child was legally and properly surrendered 
to such corporation and that such corporation is entitled to the custody and 
control of such child under the provisions of this chapter. [L. ’03, p. 62, § 7.] 


§ 1707. County Charges—County to Pay Expenses. 

The board of county commissioners shall pay the expenses of bringing 
the child before the court and caring for it pending a hearing under this act; 
when a child is surrendered ta a benevolent society under the” provisions of 
this act by the superior court, the county shall pay such society a reasonable 
compensation for the temporary care of such child until it is placed in a 
family but not to exceed fifty [$50] dollars in each case. No clerk; sheriff, 
. police officer, member of the board of county commissioners or agent of any 
such society shall charge or be allowed to charge any costs whatever in these 
proceedings, except where a complaint shall be adjudged to be without suffi- 
cient cause and malicious, in which event all costs shall be taxed against the 
complainant: Provided, that the provisions of this section shall not apply to 
cases under section 1704. [L. ’03, p. 62, § 8.] | 


CHAPTER XXIV. 
HABITUAL DRUNKARDS. 


§ 1708. (6487.) Who may be Adjudged an Habitual Drunkard. 

Any person addicted to the use of intoxicating liquors may, upon com- 
plaint thereof, or upon certificate of a justice of the peace, as hereinafter 
provided, be adjudged an habitual drunkard. [Cf. L. ’79, p. 113, $ 1; Cd. 
81, $ 1673; L. ’83, p. 32, § 1; 1 H. C., $ 2523.] 


See infra, $ 6289, action for injuries caused by intoxication, 


§ 1709. (64S8.) Complaint, Who may Make. 

Either the father, husband, mother, wife, son or daughter of any person 
addicted to the excessive use of intoxicating liquors or any person in the 
interest of the relative aggrieved, or of the general public, may make com- ` 
plaint to the superior court of the county, wherein such person so addicted 
resides, that the person complained of is an habitual drunkard, and that in 
consequence thereof, such person is squandering his earnings or property, or 
that he neglects his business, or that he abuses or maltreats his family, which 
complaint must be verified by the oath of the complainant to the effect that the 
same is true. And every justice of the peace in whose court any person shall 
have been convicted twice on a charge of being drunk, or drunk and dis- 
orderly, shall certify to the superior court of the county in which he resides, 
that said person has thus twice been convicted. [Cf. L. *79, p. 113, § 2; L. 781, 
p. 13, § 1; Cd. ’81, $ 1674; L. 783, p. 32, $ 1; 11. C., $ 2524.] 


S 1710. (6489.) Summons—Hearing, 
Upon filing of the eomplaint, duly verified, the superior judge shall cause 
a copy thereof to be served upon the accused forthwith, and shall summon him 
to appear and answer, giving at least ten days’ notice; and if upon the hearing 
of the evidence the allegations of the complaint are sustained, or upon filing a 
certificate of a justice of the peace, as above provided, such judze shall, in 
opea court, declare the aecused to be an habitual drunkard, and shall cause 
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the proceeding to be entered in full upon the records of the court. [Cf. L. 
"79, p. 114, $ 3; L. *81, p. 13, $ 2; Cd. ’81, $ 1672; L. ’83, p. 32, $ 1; 1 H. 
C., $ 2525.] 


§ 1711. (6490.) Fees of Officers—Costs, 

The same fees shall be allowed to the superior court, justice of the peace. 
and the sheriff or constable, in all proceedings under the foregoing section 
[S 1710] of this chapter, as are allowed by law for like processes and services, 
and like fees for witnesses, as in civil cases before justice of the peace; and if 
the complaint is not sustained, the person making the complaint shall pay the 
costs; and in case the complaint is sustained, the person accused shall pay the 
costs. [Cf. L. *79, p. 114, $ 4; L. ’81, p. 13, $ 3; Cd. ’81, $ 1673; L. ’83, 
p. 32, $ 1; 1 H. C., $ 2526.] 


§ 1712. (6491.) Penalty for Selling Liquor to Habitual Drunkard. 

Any person who shall sell or give any intoxicating liquors to any habitual 
drunkard, as defined in the foregoing section [§ 1708] of this chapter, shall be 
deemed guilty of a misdemeanor, and on conviction thereof, by any court 
having criminal jurisdiction, shall be fined in any sum not less than fifty 
dollars or more than three hundred dollars, or be imprisoned in the county 
jail not less than one or more than six months, at the discretion of the court. 
[L. ’79, p 114, 85; Cd. ’81, $ 1674; 1 H. C., $ 2527.] 


§ 1713. (6492.) Liability for Furnishing Liquor to Habitual Drunkard. 

Any person who shall be injured in person or property or means of sup- 
port by any habitual drunkard, as defined by this chapter, while in a state of 
intoxication, or in consequence of such intoxication, shall have a right of 
action in his or her own name, severally or jointly against any person or per- 
sons who shall, by selling or giving intoxicating liquors to such habitual 
drunkard, have caused his intoxication, in whole or in part, and such person 
selling or giving such intoxicating liquors as aforesaid shall be liable severally 
or jointly for all damages sustained, and the same may be recovered in a 
civil action. A married woman may bring such action in her own name, and 
all damages recovered by her shall inure to her separate use, and all damages 
recovered by a minor under this chapter shall be paid either to such minor 
or to such person in trust for him or her as the court may direct. [L. ’79, 
p. 114, $ 6; Cd. ’81, $ 1675; 1 H. C., $ 2528.] 


Compare $$ 6289-6291, civil remedies against liquor dealers. 


§ 1714. (6493.) List of Habitual Drunkards to be Posted. 

It shall be the duty of the superior judge of each county to furnish a list 
of the names of all persons adjudged habitual drunkards, to all parties licensed 
to sell, by retail, intoxicating liquors in such county, and such retail dealer 
shall keep posted up in some conspicuous place in his place of- business a list of 
such habitual drunkards. A person failing to keep such list so posted shall 
forfeit his license, and if he thereafter sells intoxicating liquors, he shall be 
punished as if selling without a license. [Cf. L. ’81, p. 14, $ 4; Cd. ’81, 
$ 1676; L. '83, p. 32,8 1; L. ’86, p. 160, § 1; 1 H.C. ‚8 2529.] 


$ 1715. (6494.) Order, How Vacated. 
Any person so declared to be an habitual drunkard may, at any time 
after the expiration of two years from the time he was so declared to be such, 
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by a petition addressed to the judge of the court in which he was so adjudged, 
have a hearing in such court, upon a day which shall be by such court set, 
which day shall not be more than ten days after the filing of such petition 
in such court, which petition may contain a statement of facts tending to 
show the improved condition and habits of such petitioner and to establish his 
character for sobriety, and a prayer that the order on record so declaring him 
to be such habitual drunkard be vacated and he be released from the effects 
thereof; which petition shall be duly verified by the petitioner. And if upon 
the hearing of such petition, and the evidence in support thereof, it appear 
to the judge that such petitioner is entitled to have such record vacated and 
be so released, then he shall make an order so declaring that such record be 
vacated and annulled, and that the petitioner be thereafter released from the 
effects thereof. [L. ’81, p. 14, $ 4; Cd. ’81, $ 1677; 1 H. C., $ 2530.] 
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TITLE XI. 


APPEALS TO THE SUPREME COURT. 
The supreme court: See supra, $$ 1-14. Judges of the supreme court: See infra, $ 9050. 


1716. When allowed. 1736. What may be reviewed. 
1717. Designation of parties. 1737. Powers of supreme court. 
1718. Time of taking. 1738. Damages may be awarded, when. 
1719. Notice of. 1739. Judgment against appellant and sure- 
1720. Who may join in notice, ties. 
1721. Bond for costs. 1740. Rehearing, limitation on—Remittitur. 
1722, Bond— Execution, conditions and ef- 1741. Effect of judgment—Execution under. 
fect of. 1742. Effect of reversal—Writ of restitu- 
1723. Temporary injunction to remain in tion. 
f force, when. , 1743. Death of party not to affect appeal. 
1724. Injunction where appeal to United 1744. Costs of appeal 
States supreme court, i4 sn; POE 
4 e e 
1725. Justification of sureties. nen 
1726. Exception to surety — Certifieate — 1746. oe of commencement of sen- 
ence. 


New bond. 
1727. Execution countermanded, when. 
1728. Application for new bond. 
1729. Record—What constitutes—Duties of 
clerk. 
1730. Time for filing and serving briefs. 


1747, In what cases bail authorized. 

1748. Personal appearance not necessary. 

1749. Proceedings in case of reversal in 
criminal cases, 

1750. Imprisonment pending appeal to be 


1731. Jurisdiction, effect of appeal upon, deducted. 

1732. Calendar, how prepared. 1751. Transcript of judgment, effect of. 
1733. Motion to dismiss. 1752. Appeals to be heard on merits, 
1734. Hearing and disposition of motion. 1753. Rules and regulations. 

1735. Second appeal. 1754, Method herein provided exclusive. 


$ 1716. (6500.*) When Allowed. 

Any party aggrieved may appeal to the supreme court in the mode pre- 
seribed in this title from any and every of the following determinations, and 
no others, made by the superior court, or a judge thereof, in any action or 
proceeding. 

(1) From the final judgment entered in any action or proceeding, and an 
appeal from any such final judgment shall also bring up for review any order 
made in the same action or proceeding either before or after the judgment, 
in case the record sent up on the appeal, or any supplementary record sent up 
before the hearing thereof, shall show such order sufficiently for the purposes 
of a review thereof. 

(2) From any order refusing to vacate an order of arrest in a civil action. 

(3) From an order granting or denying a motion for a temporary injunc- 
tion, heard upon notice to the adverse party, and from any order vacating or 
refusing to vacate a temporary injunction: Provided, that no appeal shall 
be allowed from any order denying a motion for a temporary injunction, or 
vacating a temporary injunction unless the judge of the superior court shall 
have found upon the hearing, that the party against whom the injunction 
was sought was insolvent. 

(4) From any order discharging or refusing to discharge an attachment. 

(5) From any order appointing or removing, or refusing to appoint or 


remove, a receiver. 
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(6) From any order affecting a substantial right in a eivil action or 
proceeding, which either, (1) in effect determines the action or proceeding and 
prevents a final judgment therein; or (2) discontinues the action; or (3) 
grants a new trial; or (4) sets aside or refuses to affirm an award of arbitra- 
tors, or refers the cause back to them. 

(7) From any final order made after judgment, which affects a substantial 
right; and an appeal from any such order shall also bring up for review any 
previous order in the same action or proceeding which involves the merits and 
necessarily affects the order appealed from, in case the record sent up on the 
appeal, or any supplementary record sent up before the hearing thereof, shall 
show such previous order sufficiently for the purposes of a review thereof. 
But an appeal shall not be allowed to the state in any criminal action, except 
when the error complained of is in setting aside the indictment or information, 
or in arresting the judgment on the ground that the facts stated in the indict- 
ment or information do not constitute a crime, or is some other material error 


in law not affecting the acquittal of a prisoner on the merits. 


$ 1; L. *01, p. 28, $ 1.] 
Sce supra, § 381 et seq., exceptions, etc. 


Cited in 6 Wash. 261; 7 Wash. 751; 8 
Wash. 231; lo Wash. 13, 42, 66, 153, 
163; 12 Wash. 2, 555, 560, 631, 661, 
662; 14 Wash. 112; 16 Wash. 442, 445; 
17 Wash. 676; 18 Wash. 362, 451, 462, 
483, 652; 19 Wash. 119, 196, 355, 629; 
20 Wash. 109, 541; 21 Wash. 20, 105, 254, 
261, 407; 23 Wash. 249, 722; 24 Wash. 


77, 78, 243; 25 Wash. 183, 424; 26 Wash. 


42, 281, 299, 331, 434, 435; 28 Wash. 
406, 620; 29 Wash. 320; 30 Wash. 45, 
384; 31 Wash. 314, 342; 32 Wash, 153, 


34 Wash. 58, 647; 35 Wash. 
137; 37 Wash. 485; 39 Wash. 374; 40 
Wash. 577; 42 Wash. 689; 43 Wash. 22, 
36, 113, 560; 45 Wash. 261; 46 Wash. 91, 
92; 47 Wash. 184, 186; 49 Wash. 407; 
50 Wash. 455; 52 Wash, 552. 

WHO MAY APPEAL: See 1 Remington’s 
Digest, pp. 101, 103, §§ 80-89. One not an 
active party to the proceedings in the 
lower court cannot appeal from any de- 
cision rendered therein: Nicol v. Boom 
Co., 12 Wash. 230. 

The right of appeal is reciprocal: Pen. 
ter v. Staight, 1 Wash. 360; Bennett v. 
Thorne, 36 Wash. 253. 

Sureties on delivery or cost bond may 
appeal: Carstens v. Gustin, 18 Wash. 90; 
Trumbull v. Jefferson County, 37 Wash. 
604. 

Stockholders mav appeal, when: 
nett v. Thorne, 36 Wash. 253. 

Persons acting in a representative or 
official capacity may appeal: See 1 Rem- 
inyton’s Digest, p. 101, $ 83; Cannon's Es- 
tate, In re, 18 Wash. 101; Hallam v. Til- 
linghast, 19 Wash. 20; Hills’ Heirs, In re, 
7 Wash. 421; State ex rel. Tilton v. Su- 
perior Court, 7 Wash. 74. 

State has no right of appeal in divoree 
roceedings, when: See Lee v. Lee, 19 
Vash. 300. : 


404, 695; 


Ben- 
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[L. ’93, p. 119, 


As to persons other than parties or 
privies, see 1 Remington's Digest, p. 102, 

85; State v. Fair, 35 Wash. 127; Port 
ownsend v. Trumbull, 40 Wash. 356; 
Morath v. Gorham, 11 Wash. 577; Lawry 
v. Board, 12 Wash, 446; Wooding v. Wood- 
ing Co., 10 Wash. 531. 


Interveners may not, when application 
to intervene is first made in supreme court: 
Hight v. Batley, 32 Wash. 165. 


As to right of appeal by persons having 
interest in subject matter of action.. see 
1 Remington's Digest, p. 102, $ 87; State 
ex rel. Race v. Cranney, 30 Wash. 594; 
Durk v. Seully, 41 Wash. 357; Oudin & 
Bergman ete. Co. v. Conlan, 34 Wash. 216; 
Schulze v. Oregon R. etc. Co., 41 Wash. 
614. 


A sheriff who has been enjoined from 
procecdings to sell property under execu- 
tion has such an interest in the contro- 
versy as to entitle him to appeal from the 
judgment: Heintz v. Brown, 46 Wash. 337. 


A purchaser at a tax sale is a party in 
interest and entitled to appeal from an 
order vacating the tax foreclosure judg- 
ment: Pierce County v. Bunch, 49 Wasu. 
599. 

The objection that the purchaser at a tax 
sale was not made a party by order of 
intervention, upon a motion to vacate the 
tax judgment, cannot be first raiscd in the 
supreme court: Pierce County v. Bunch, 49 
Wash. 599, 

As to parties injured or aggrieved, see 
2 Remington’s Digest, pp. 102, 103, § 88; 
Ault’s Disbarment, In re, 15 Wash. 417; 
Schulze v. Oregon R. ete. Co., 41 Wash 
614. 

In criminal cases, state has no right, 
when: See 1 Remington’s Digest, p. 103, 

89: State v. Kemp, 5 Wash. 212; State 
v. Hubbell, 18 Wash, 482; Stute v, Heron, 
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19 Wash. 706; State v. Murrey, 30 Wash. 
353. 

Estoppel, waiver or agreements affecting 
right to appeal: See 1 Kemington’s Digest, 
pp. 103-103, §§ 90-107. 

Cessation of controversy: See Traves v. 
MeLees, 32 Wash. 258; Stevens v. Jones, 
40 Wash. 484. 

An appeal will not be dismissed on the 
ground of cessation of the controversy be- 
vause of a tender by plaintiff of the 
amount claimed to be due, made after the 
uppeal was taken, when the tender did 
not include the costs and was not accepted 
by the appellant, since an offer to settle, 
not accepted, does not end the controversy: 
Loveday v. Parker, 50 Wash. 260. 

An appeal from an order appointing & 
temporary receiver will be disinissed be- 
cause ot the cessation of the controversy, 
where it is shown that, pending the appeal, 
the case had been tried on its merits and 
the temporary receivership superseded by 
a permanent receivership: Kelso v. Amer- 
ican Investment & Improvement Co., 48 
Wash. 5 

Recognition of or acquiescence in de- 
cision: See 1 Remington’s Digest, pp. 103, 
104, § 91; Paeifie Supply Co. v. Brand, 7 
Wash, 357; Hall v. Skavdale, 21 Wash. 
203; McInnes v. Sutton, 35 Wash. 334; 
Clallam County v. Clump, 15 Wash, 593. 

An appeal will not be dismissed because 
one of the coappellants withdrew his ap- 
peal: State v. Lewis, 35 Wash. 261. 

An appeal from an order dismissing 
garnishees will not be dismissed as hav- 
ing been made at the request of the plain- 
tin, where the main case had been invol- 
untarily dismissed, as that operated to dis- 
miss the garnishments, and the evident 
intent was to show that the garnishments 
were dismissed solely for that reason: 
Loveday v. Parker, 50 Wash. 260. 

Right of appeal as affected by compli- 
ance with or payment of judgment or or- 
der: See 1 Remington’s Digest, p. 104, § 
93, 94; State ex rel. Cann v. Moore, 2. 
Wash. 276; Campbell v. Hall, 28 Wash. 
626; State ex rel. Bauer v. Sunset Tel. & 
Tel. Co., 30 Wash. 676; Hindman v. Boyd, 
42 Wash. 17; Duggan v. Smith, 27 Wash, 
102; Dodds v. Giegson, 35 Wash, 402; 
Miller v. Senttle, 41 Wash. 599; Trumbull 
v. Jefferson County, 37 Wash. 604; Opden 
v. Chehalis County, 41 Wash. 45; Smith 
v. Seattle, 41 Wash. 60. 

Where a tender was made by defendants 
and paid into court, the receipt of the 
same by plaintiff to be applied on the 
judgment after appeal and supersedeas is 
not a waiver of the judgment determining 
the action: Traynor v. White, 44 Wash. 
560. 

Waiver of appeal by acceptance of ben- 
efits, settlements, or surrender of rights, 
ete.: See 1 Remington's Digest, p. 105, $$ 
35-98; Hinchman v. Point Defiance R. Co., 
14 Wash. 349; Thompson v. Sines, 18 Wash, 
359; Seattle v. Liberman, 9 Wash. 276; 
Penton v. Morgan, 16 Wash. 30; Puyallup 
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Licht ete. Co. v. Stevenson, 21 Wash. 604; 
State ex rel. Seottish-Am. Mtg. Co. v. 
Meacham, 17 Wash. 429; Watson v. Merkle, 
21 Wash. 635. 

Right of appeal as affected by pursuing 
other remedy or suits: See 1 Kemington’s 
Digest, p. 106, §§ 99-101; Canasla Settlers’ 
Loan & T. Co. y. Murray, 20 Wash. 656; 
Sether v. Clark, 24 W ash, 16; Wagnitz v. 
Ritter, 31 W: ash. 343; Hennessy v. Tacoma 
Smelting ete. Co., 33 Wash. 423; State v. 
Murrey, 30 Wash. 383; Hewitt v. Root, 31 
Wash. 312. 

Right of appeal as affeeted by cessation 
of controversy by lapse of time or expira- 
tion of term of office: See 1 Reminyton’s 
Digest, pp. 106, 107, $8 102, 103; Holppa 
v. City Council of Aberdeen, 34 Wash. oot; 
State ex rel. Land v. Christopher, 32 
Wash. 59; State ex rel. Orth v. Benson, 
21 Wash. 580. 

In condemnation proceedings the defend- 
ant cannot allege error in that he was not 
allowed to show that his saloon license 
was rendered valueless by the appropria- 
tion, where pending appeal the license ex- 
pired and he had reccived the benefit of it: 
since the controversy as to that had ecased 
before the hearing: Port Townsend South- 
ern R. Co. v. Nolan, 48 Wash. 382. 

An appeal from a judgment dismissing 
an action to enjoin the holding of a pri- 
mary election will be dismissed because 
of cessation of controversy, where, before 
the hearing of the appeal, the time for 
holding the election has expired, and the 
election has been held or never can be 
held: Mackay v. Dever, 49 Wash. 439. 

See, also, State ex rel. Coiner v. Wicker- 
sham, 16 Wash. 161; Hice v. Orr, 16 Wash. 
163; State ex rel. Taylor v. Cummings, 27 
Wash. 316; State ex rel. Daniels v. Pros- 
ser, 16 Wash. 608; Lynde v. Dibble, 19 
Wash, 328; State ex rel. Gill v. Byrne, 31 
Wash, 213. 

Fact of cessation, how shown: Sce 1 
Remington’s Digest, p. 107, § 104; State 
ex rel. Seottish-Ameriean Mtg. Co. v. 
Meacham, 17 Wash. 429; State ex rel. 
Lowary v. Superior Court, 41 Wash. 450; 
Hice v. Orr, 16 Wash. 163; Wood v. Seat- 
tle, 23 W ash. 1; White Crest Canning Co. 
v. Sims, 29 Wash. 359; Harrington v. Gor- 
don, 42 Wash. 692. 

An appeal from a judgment dismissing 
an action to enjoin the issuance and pay- 
ment of county warrants will be dismissed, 
where it is made to appear by aflidavit 
before the hearing that the warrants had 
been issued and paid, there having been 
no temporary injunction in the case, since 
the controversy has ceased: National 
Surety Co. v. Stephens, 50 Wash. 397, 

A motion to dismiss an appcal because 
of the cessation of the controversy may be 
supported by affidavits containing copies of 
parts of the record below, which need not 
be brought up by sunplemental record 
where the affidavit is undenied: Kelso v. 
American Investment & Improvement Co., 
48 Wash. 5. 
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Right to appeal affected by release of 
errors: See 1 Remington’s Digest, p. 107, 

105; Utterback v. Meeker, 16 Wash. 185; 
Tibbard, Spencer, Bartlett & Co. v. De 
Lanty, 20 Wash. 539; National Christian 
Assn, v. Simpson, 21 Wash. 16; State v. 
Boyce, 25 Wash. 422. 

As to waiver of objections to right of 
appeal, see 1 Remington’s Digest, p. 108, 
$ 107; Howard v. Shaw, 10 Wash. 151; 
ee v. Jenkins University, 17 Wash. 
€ 

As to joinder of proceedings and double 
appeals or other proceedings, see 1 Rem- 
ington’s Digest, p. 80, § 9; Hill v. Sawyer, 
14 Wash. 275; Damen v. Leque, 17 Wash. 

573; Watterson v. Masterson, 15 Wash. 
511. 

A cross-appeal may be taken from any 
part of a final judgment which is adverse 
to the claims of the respondent in whose 
favor the judgment was entered: McDon- 
ald v. White, 46 Wash. 334. 

APPEALABLE ORDERS: See 1 Rem- 
ington’s Digest, pp. 82-100, §§ 15-79. 

An order granting a temporary injunc- 
tion, even thongh it was granted without 
notice to appellant: Watch Co. v. Rumpf, 
12 Wash. 647; an order requiring a guard- 
ian to turn over certain funds and give 
an accounting: In re Hill’s Heirs, 7 Wash. 
421; an order directing the sale of certain 
property in the hands of a receiver pen- 
dente lite to satisfy the claims of pre- 
ferred creditors: Radebaugh v. Ry. Co., 8 
Wash. 570. See, also, Bennett v. Thorne, 
36 Wash. 253; an order of the court dis- 
charging certain goods from the custody 
of a receiver pendente lite is appealable: 
Armstrong v. Ford, 10 Wash. 64; an order 
made upon the hearing of exceptions to a 
recciver’s report of the sale of property, 
and the appeal must be taken within five 
days from the entry of such order: Nicol 
v. Boom Co., 12 Wash. 230; fixing the com- 
pensation of an assignee is appealable, 
irrespective of the disposition of the main 
ease in which it is involved: Slater v. 
Bank, 12 Wash. 488; an order of the court 
granting a motion for a nonsuit which in 
etfect amounts to a judgment of dismissal 
is appealable: De Graf v. Navigation Co., 
10 Wash. 468; and a judgment dismissing 
an action, when plaintiff elects to stand 
upon his complaint after the sustaining of 
a demurrer thereto, is appealable: Van 
Horne v. Watrous, 10 Wash. 525; Peters 
v. Lewis, 28 Wash. 366; Lough v. John 
Davis & Co., 30 Wash. 204; Keef v. Tib- 
bals, 18 Wash. 656; Dane v. Daniel, 28 
Wash, 155. 

An order granting a motion to strike 
certain allegations from the complaint is 
appealable when it affeets a substantial 
right and determines the action as to the 
particular matter in issue: Snohomish Co. 
v. Ruff, 15 Wash. 637. 

An order purporting to absolutely deter- 
mine the right of a party to share in the 
proceeds of an insolvent estate and which 
prevents the collection of a judgment is 
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an order affecting a substantial right 
within the meading of the statute govern- 
ing appeals: Anderson v. Risdon-Cahn Co., 
13 Wash. 494, 


Where the only matter before the lower 
court for consideration was that of the 
final account of a receiver, and the order 
made and entered finally disposed of that 
question and directed a distribution, an 
appeal lies therefrom: Chandler v. Shingle 
Co., 13 Wash, 89. 


As to the finality of the judgment or 
order, see 1 Remington’s Digest, pp. 90-95, 
§§ 43-62. 

Orders opening or vacating judgments, 
when appealable: See Id., p. 92, § 51; 
Nolan v. Arnot, 36 Wash. "101; State ex 
rel. Twigg v. Superior Court, "34 Wash. 
643. 


An order vacating a tax foreclosure 
judgment and tax sale and deed is appeal- 
able by the purchaser at the tax sale who 
was not a party to the suit, as a final 
order determining his rights, since he could 
not assert rights in the tax case or appeal 
from the judgment: Pierce County v. 
Bunch, 49 Wash. 599. 

An order dissolving attachment is appeal- 
able when the jurisdiction is dependent 


upon the attachment: Augir v. Foresman, 
23 Wash. 59. 


An order quashing a writ of garnish- 
ment is appealable, when: Tatum v. Geist, 
40 Wash. 575. 


Orders distributing funds or fixing com- 
pensation are appealable when final or- 
ders: See 1 Remington’s Digest, pp. 93, 94, 
Sr Horton v. Barto, 17 Wash. 675; 
ilbur v. Wilbur, 17 Wash. 683. 


Orders concerning executions or judicial 
sales are appealable when final: See 1 Rem- 
ington’s Digest, p. 94, § 59; State ex rel. 
Hibbard & Co. v. Superior Court, 21 Wash. 
631; State ex rel. Newland v. Superior 
Court, 16 Wash. 444; Dane v. Daniel, 28 
Wash. 155; In re Barker's Estate, 33 Wash. 
79; Kruntz v. Batts, 18 Wash. 460; Hewitt 
v. Root, 31 Wash. 312; Otis Bros. & Co. 
v. Nash, 26 Wash. 39. 

Decisions reviewable in criminal cases: 
See 1 Remington’s Digest, p. 837, § 381; 
State v. Bovce, 25 Wash. 422; State v. 
Scaton, 27 Wash. 120; State V. Hubbell, 
18 Wash. 482; State v. Johnson, 24 Wash. 
75; State v. Murrey, 30 Wash. 383. 

An order denying a motion or petition 
to vacate a judgment is appealable as a 
final order: See 1 Remington’s Digest, p. 
94, § 60; Northern Pac. R. Co. v. Black, 3 
Wash. 327; Myers v. Landrum, + Wash. 
762; Lewis v. Gilbert, 5 Wash. 534; Seat- 
tle R. Co. v. Johnson, 7 Wash. 97; Titus v. 
Larsen, 18 Wash. 145; Lamona’s Estate, 
In re, 29 Wash. 394; Chezum v. Claypool, 
22 Wash. 498. 

Or to vacate an order appointing a re- 
ceiver: In re Sutton’s Estate, 31 Wash. 
340; McDonald v. McDonald, 34 Wash 
293. 
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Orders affecting substantial rights and 
interlocutory orders, when appealable: See 
1 Remington’s Digest, pp. 95-99, §§ 63-76. 

Determining action and preventing judg- 
ment: See Id., p. 95, § 63; Vaktaren Pub. 
Co. v. Pacific Tribune Pub. Co., 41 Wash. 
355; Nolan v. Arnot, 36 Wash. 101; Embree 
v. McLennan, 18 Wash. 651; Carstens & 
Farles v. Leidigh ete. Lumber Co., 18 
Wash. 450; Deming Inv. Co. v. Ely, 21 
Wash, 102; Wagnitz v. Ritter, 31 Wash. 
343; Tatum v. Geist, 40 Wash. 575; An- 
derson v. Risdon-Cahn Co., 13 Wash. 494; 
Snohomish County v. Ruff, 15 Wash. 637; 
State ex rel. Hubbard v. Superior Court, 
24 Wash. 438; State ex rel. Stratton v. 
Tallman, 29 Wash. 317; In re Sutton’s Es- 
tate, 31 Wash. 340; State ex rel. Twigg v. 
Superior Court, 34 Wash. 643; State ex 
rel. Richardson v. Superior Court, 28 Wash. 
677; In re Crosby, 42 Wash. 366; Sutton’s 
Estate, In re, 31 Wash. 340. 

An appeal by defendant from a judg- 
ment denying relief upon his counterclaim 
is not prematurely taken by reason of the 
pendency of plaintiff’s motion to vacate 
the judgment denying plaintiff any relief, 
since the appeal was taken only from the 
other portion of the judgment, which the 
plaintiff would have no interest in vacat- 
ing: Lauridsen v. Lewis, 47 Wash. 594. 

After final judgment, an appeal lies from 
an order dissolving an attachment, or it is 
reviewable upon appeal from the final 
judgment: Maxwell v. Griffith, 20 Wash. 
106. 

An order which is a temporary manda- 
torv injunction is appealable: State ex rel. 
Bvers v. Superior Court, 28 Wash. 403. 

Ex parte order appointing temporary 
receiver appealable, when: See State ex 
rel. Washington Match Co. v. Superior 
Court, 34 Wash. 123. 

An order denying a motion to vacate the 
appointment of a receiver is an appealable 
order: Davis v. Edwards, 41 Wash. 480. 

An order accepting a receiver’s report 
and ordering his discharge is appealable 
as a final order: Johnson v. Josyln, 47 
Wash. 531. 5 

Orders on motion for new trial appeal- 
able, when: See 1 Remington's Digest, p. 
98, 8 70; Doyle v. Great Northern R. Co., 
43 Wash. 558. 

Orders after judgment are appealable 
when: See 1 Remington's Digest, p. 98, $ 
11; Washington Dredging € Imp. Co. v. 
Kinnear, 24 Wash. 405; State ex rel. Sligh 
v. Superior Court, 19 Wash. 118; Brady v. 
Onffrov, 37 Wash. 482; Peterson v. Dillon, 
27 Wash. 78; Sullivan's Estate, In re, 40 
Wash. 202, 

What constitutes a final jndgment: See 1 
Remington's Digest, p. 100, $$ 7615-79; 
Huntington v. Blakeney, 1 W. T. 111; Wil- 
kins v. Wilkins, 1 Wash. 87; In re Fove, 
21 Wash. 250; In re Baker, 21 Wash. 259; 
In re Sylvester, 21 Wash. 263; Chambers 
v. Hoover, 3 W. T. 20; Hays v. Dennis, 11 
Wash. 360; Reichenbach v. Sage, 8 Wash. 
250; Munson v. Mudgett, 14 Wash. 662; 
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Baker v. Prewett, 3 W. T. 474; Rhode 
Island Mtg. ete. Co. v. Spokane, 19 Wash. 
616; Macy v. Sullivan, 41 Wash. 564; Wal- 
ton v. Hartman, 38 Wash, 34. 


In an action to foreclose a mortgage, an 
order dismissing the action as to some of 
the defendants who assert interests in the 
property paramount to the mortgagee is 
appealable, although no judgment has been 
rendered against the mortgagors: Mort- 
gage Co. v. Gilbert, 13 Wash. 684. See, 
also, Keef v. Tibbals, 18 Wash. 656; Lough 
v. John Davis & Co., 30 Wash. 204. 


An order purporting to dissolve an at- 
tachment after the rendition of judgment 
in the action in which it was issued, and 
which is in effect a direction by the court 
to the sheriff to disregard the rights of 
the attaching creditor in making a levy 
under the execution issued upon the judg- 
ment is an appealable order: Sheppard v. 
Guisler, 10 Wash. 41. 


If the original judgment has been lost 
before entry, an affidavit of one of the 
attorneys describing the judgment will not 
constitute such a record on appeal as will 
warrant the reversal of the original judg- 
ment: Reichenbach v. Sage, 8 Wash. 200. 

Where both parties move for a new trial 
and it is granted on the motion of one and 
denied on the motion of the other, neither 
party can appeal therefrom for the reason 
that the order must be held to have been 
granted at the request of each: Clallam Co. 
v. Clump, 15 Wash. 593. 

A second mortgagee may appeal from a 
decree foreclosing the first and second 
mortgages, notwithstanding the fact that 
he has accepted a portion of the proceeds 
derived from the sale under said decree, 
where the part of the decree appealed from 
in no wise affects the part awarding him 
such proceeds: Hinchman v. Railway Co., 
14 Wash. 349. 


ORDERS NOT APPEALABLE.—An ap- 
peal will not lie from an order sustaining a 
demurrer: Mason County v. Dunbar, 10 
Wash. 163 (but will wherea party refuses to 
plead further: See Peters v. Lewis, 28 
Wash, 366); or discharging an attachment: 
Jensen v. Hughes, 12 Wash. 661; Spokane 
Dry Goods Co. v. Fritz, 26 Wash. 433; or 
removing one receiver and appointing an- 
other in his stead: State v. Superior Court, 
7 Wash. 74; or from an order which post- 
pones the right of plaintiff to proceed to 
judyment for default until the day fol- 
lowing that upon which his motion there- 
for is made: Schlotfeldt v. Bull, 13 Wash. 
242; or from a judgment which fails to 
dispose of all the defendants in the action, 
either bv dismissal or by an aflirmative 
judgment: Fairfield v. Binnian, 13 Wash. 
1; Johnson v. Lighthouse, 8 Wash. 32. 

In an original action instituted for the 
purpose of having a judgment vacated, an 
order setting aside a default and giving 
defendants leave to answer is not apneal- 
able: Reitmeir v. Siegmund. 13 Wash. 624; 
Freeman v. Ambrose. 12 Wash. 1. 


§ 1716 


Order setting aside a void default judg- 
ment is not appealable: See Thompson v. 
Robbins, 32 Wash. 149. 


After a case has been reversed and re- 
manded for a new trial, an order of the 
lower court directing the defendant to re- 
pay to plaintiff the sum collected under 
the original judgment is not appealable: 
First Nat. Bank v. Carter, 10 Wash. 11. 


An appeal does not lie from a board of 
equalization to the superior court: Knapp 
v. King County, 15 Wash. 541. 


Under the statute governing appeals to 
the supreme court, no authority is con- 
ferred upon the superior courts to certify 
questions to the supreme court for de- 
cision, and no appeal will lie from such an 
order: Munson v. Mudgett, 14 Wash. 662. 


An order striking a complaint from the 
files for the reason that it contained two 
or more causes of action not scparately 
stated ig not a final order and is not ap- 
pealable: Vaktaren Pub. Co. v. Pacific ete. 
Pub. Co., 41 Wash. 355. 

Where notice of appeal in a criminal ac- 
tion is given upon denying a motion for a 
new trial and before the entry of judg- 
ment, the appeal must be dismissed as not 
having been taken from an appealable 
order: State v. Landes, 26 Wash. 320. 

Orders on motions for new trial, when 
not appenlable: See 1 Remington’s Digest, 
p. 98, $ 70. : 

An order refusing to set aside the vaca- 
tion of a judgment is not a final judgment: 
Hibbard, Speneer, Bartlett & Co. v. De 
Lanty, 20 Wash. 539. See, also, Jordan 
v. Hutchinson, 39 Wash. 373; State ex 
rel. Post v. Superior Court, 31 Wash. 53; 
Post v. Spokane, 35 Wash. 114; Green v. 
Moore, 24 Wash. 241; Nash v. Wakefield, 
20 Wash. 596. 

An order vacating a default is not ap- 
pealable: Nelson v. Denny, 26 Wash. 327; 
Hart Lumber Co. v. Rucker, 17 Wash. 600; 
Thompson v. Robbins, 32 Wash, 149. 

The opening of a default for the purpose 
of permitting a trial on the merits is 
within the diseretion of the trial court, and 
will not be disturbed in the absence of 
abuse thereof: Clauson v. Lawrence, 47 
Wash. 369. 

An order overruling a motion to quash 
a summons is not appealable: Prussian 
Nat. Ins. Co. v. Northwestern Fire ete. 
Ins. Co., 19 Wash. 281; Powell v. Nolan, 
32 Wash. 403, 

An order denying a temporary injunction 
is not appealable: State ex rel. Young v. 
Superior Court, 43 Wash. 34. 

An order denying a temporary injunction 
is not appealable unless the court has found 
the party against whom it is sought to be 
insolvent, although the court attempted to 
fix the amount of a supersedeas bond; nor 
could the denial he considered a final de- 
termination as to the sufficiency of the com- 
plaint where the record fails to show that a 
demurrer thereto was passed upon: Muasvero 
v. Campbell € Co., 52 Wash. 551. 
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An order discharging a jnry and order- 
ing a retrial is not appealable: Dossett v. 
St. Paul ete. Lumber Co., 28 Wash. 618. 

An order opening or vacating judgment 
or order is not appealable: See 1 Reming- 
ton's Digest, p. 99, § 74; Nelson v. Denny, 
26 Wash. 327; Metler v. Metler, 28 Wash.. 
734; State v. Bovee, 25 Wash. 422; Na- 
tional Christian Assn. v. Simpson, 21 Wash. 
16. 

Upon an application to reappoint a trus- 
tee, who alleged that he had been induced 
to resign through fraud, the vacation of 
an ex parte order of reappointment, which 
could only be made on notice, is not ap- 
pealable as a final order, since it does not 
dispose of the application: In re Sinelaire’s 
Estate, 44 Wash. 119. 

An ex parte appointment of a receiver, 
without any notice of hearing or bond. is 
void and could only be temporarily valid 
unti] notice could be given; and an order 
vacating the appointment is not an appeal- 
able order, as the ex parte appointment 
eould not be restored or continued bv the 
appeal: Libert v. Unfried, 47 Wash. 182. 

An order vacating, upon defendant’s 
motion, a void ex parte appointment of a 
receiver, is not an appealable order in 
that it in effect denies plaintiff’s motion 
for a receiver, submitted at the same time, 
where (1) plaintiff’s motion only requested 
the confirmation of the ex parte order 
theretofore made, and (2) was not noted 
for hearing as required, and (3) the reeord 
shows that only the defendant’s motion 
was considered and passed upon: Libert v. 
Unfried, 47 Wash. 182, 

Orders relating to costs are not appeal- 
able when: See 1 Remington’s Digest, p. 
99, $ 76; Durk v. Scully, 41 Wash. 357; 
Smith v. Palmer, 38 Wash. 276. 

No appeal lies from an order permitting 
the filing of an amended complaint: Albin 
v. Seattle Electric Co., 46 Wash. 420. 

An order granting a new trial is not ap- 
pealable when it is made pursuant to 
directions of the supreme court in revers- 
ing the ease on a former appeal: Albin v. 
Seattle Electric Co., 46 Wash. 420. 

Orders sustaining a demurrer to a com- 
plaint in intervention and denying leave 
to amend the complaint are not appealable 
as orders affecting a substantial right 
which in effect determine the proceeding or 
discontinue the action: Seattle & Northern 
R. Co. v. Bowman, 46 Wash. 90. 

An order refusing a voluntary dismissal 
of an action is not appealable as a final 
order, but may be reviewed on appeal 
from the final judgment: State ex rel. 
Korsstrom v. Superior Court, 48 Wash. 671. 


AMOUNT IN CONTROVERSY: Sce 1 
Remington’s Digest, pp. 87-89, $3 33-42. 

The fact that the amount of damage al- 
leged in the complaint and for which 
judgment is prayed is in excess of $200, 
will not authorize an appeal to the su- 
preme court when it is evident from the 
pleadings that the original amount in con- 
troversy was less than $200: Doty v. Krutz, 
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13 Wash. 169; Chapin v. Kenoyer, 12 Wash. 
536; Blecker v. Satsop R. Co., 3 Wash. 77; 
Penter v. Staight, 1 Wash. 365; Trumbull 
v. School District No. 7, 22 Wash. 631; 
Kirby v. Rainer-Grand Hotel Co., 28 Wash. 
105. Before the supreme court will as- 
sume jurisdiction there must be a finding 
as to the value by the lower court, the 
mere allegation in the complaint that the 


value of the property in controversy is in. 


excess of $200 being insuflicient: Herrin 
v. Pugh, 9 Wash. 637. 

If the value of property scized under 
attachment proceedings exceeds $200, an 
appeal will lie to the supreme court, al- 
though the claim of the attaching creditor 
is for a less sum: Edison v. Woolery, 10 
Wash. 225. See Graves v. Thompson, 35 
Wash, 282, 

When the object of a garnishment pro- 
ceeding is to ascertain the title and right 
of possession of personal property, the ac- 
tion is within the appellate jurisdiction of 
the supreme court, although the principal 
debt may be less than $200: Campbell v. 
Simpkins, 10 Wash. 160. 

Where the guarantor of a promissory note 
has been made a party defendant to an 
action, the judgment in which involves his 
contingent liability, the plaintiff is es- 
topped from raising any question as to the 
guarantor's appealable interest: Howard v. 
Shaw, 10 Wash. 151. 

If an equitable question is involved, the 
supreme court has jurisdiction, even though 
the amount in controversy is less than 
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$200: Blake v. Savings Bank, 12 Wash. 
619. 


Where the validity of a statute is not in- 
volved, an appeal will not lie to the su- 
preme court if the amount involved is less 
than $200: Jacobs v. Puyallup, 10 Wash. 
384. 

An appeal from an order discharging a 
receiver, wherein is involved the disposi- 
tion of $135 collected by him, will not be 
dismissed because not within the consti- 
tutional limit, $200, for actions at law for 
the recovery of money: Johnson v. Joslyn, 
47 Wash, 531. 


The supreme court will assnme jurisdic- 
tion of a case where the amount involved 
is less than $200, where the appeal is in 
reality an attempt to compel the lower 
court to obey the mandate of the supreme 
court upon a former appeal: Johuson v. 
Joslyn, 47 Wash. 531, 

Upon appeal by defendant, the amount 
claimed by him in a counterclaim is the 
amount in controversy, and if over $200, 
the court has jurisdiction of the appeal: 
Lauridsen v. Lewis, 47 Wash. 594. 

An action of interpleader, under § 199, 
wherein the county auditor deposited a 
warrant in court and asked that the con- 
flicting claims of the defendants thereto 
be determined, is of equitable cognizance, 
and appeal lies to the supreme court re- 
gardless of the amount in controversy: 
Agnew v. Barto & Son’s Bank, 48 Wash. 
66. 


(6501.) Designation of Parties. 


The party appealing shall be known as the appellant, and the adverse 
party as the respondent, and they shall be so designated in all papers in the 
cause after the notice of appeal shall have been given or served; but the title 


of the cause shall in other respects remain unchanged. 


Cited in 27 Wash. 177; 49 Wash. 407. 

Failure to designate a receiver as such 
in appellate proceedings is no ground for 
dismissal where the reeord plainly shows 
that he was sued in his representative 


§ 1718. (6502.) Time of Taking. 


[L. 93, p. 120, $ 2.] 
capacity: Chandler v. Shingle Co., 13 Wash. 
89. 

Name and designation of parties: See 1 
Remington’s Digest, p. 143, § 212, 


In civil actions and proceedings an appeal from any final judgment must 


be taken within ninety days after the date of the entry of such final judgment; 
and an appeal from any order, other than a final order, from which an appeal 
is allowed by this act, within fifteen days after the entry of the order, if made 
at the time of the hearing, and in all other cases within fifteen days after the 
service of a copy of such order, with written notice of the entry thereof, upon 
the party appealing, or his attorney. In criminal causes, an appeal must be 
taken within ninety days after the entry of final Judgment. [L. ’93, p. 120, 
$ 3; L. ’95, p. 81, § 1.) 


Cited in 10 Wash. 380; 12 Wash. 232, 
555; 13 Wash, 225; 15 Wash. 29; 17 Wash. 
597; 20 Wash. 541; 21 Wash. 18; 26 Wash. 
45, 230, 308; 27 Wash. 28, 317; 32 Wash. 
168; 35 Wash. 67; 42 Wash. 688, 689; 49 
Wash, 407; 50 Wash. 263, 400. 
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See 1 Remington” Digest, pp. 129-133, 
$$ 172-187. 

An appeal taken within six months after 
judgement is in time, although prior to the 
taking thereof the act of 1895 was passed. 
reducing the time to ninety days, where 


§ 1718 


the latter act did not become effective un- 
til after the appeal had been taken: Brook- 
man v. Ins. Co., 15 Wash. 29. See Seattle 
& M. R. Co. v. O'Meara, 4 Wash. 17; West- 
ern American Co. v. St. Ann Co., 22 Wash. 
158; Rogers v. Trumbull, 32 Wash. 211. 


Actual notice of the entry of a judg- 
ment or of an appealable order is as ef- 
fective as the service of a copy of said 
judgment or order, to limit the time within 
which an appeal therefrom may be taken: 
Braely v. Marks, 13 Wash. 224; Irwin v. 
Olympia Co., 12 Wash. 112; McQuesten v. 
Morrill, 12 Wash. 335. 


Where a default judgment, erroneously 
entered instead of a judgment of dismissal, 
has been set aside, and a proper judgment 
entry made, the time within which an 
appeal may be taken must be computed 
from the date of the entry of the original 
judgment: Agassiz v. Keller, 11 Wash. 88. 


Where no notice in writing of the entry 
of the order appealed from was ever 
served upon appellant, the appeal will not 
be dismissed because notice was not given 
within the prescribed time: Debenture 
Corp. v. Warren, 9 Wash. 312. 

Where an appeal has been taken from 
a judgment, the appellant is estopped to 
afterward take advantage of the fact that 
no copy of the judgment had been served 
upon him: Barkley v. Barton, 15 Wash. 33. 

Commencement of period of limitation: 
See 1 Remington’s Digest, p. 130, §§ 173- 
177; Leary v. Territory, 3 W. T. 13; Na- 


tional Christian Assn. v. Simpson, 21 
Wash. 16; Wadhams v. Page, 6 Wash. 
103. 


An appeal from the oral announcement 
of the judge’s conclusions, made at the 
end of a trial without a jury, will be dis- 
missed as premature, since it is not a 
final judgment until expressed in writing: 
Robertson v. Shine, 50 Wash. 433. 


Effect of motion for new trial: See 1 
Remington’s Digest, p. 130, § 174; Pedigo 
v. Fuller, 37 Wash. 529; State ex rel. Pay- 
son v. Chapman, 35 Wash. 64; Rice Fish- 
eries Co. v. Pacific Realty Co., 35 Wash. 
535; Herzog v. Palatine Ins. Co., 36 
Wash. 611; Prospector’s Development 
Co. v. Brook, 32 Wash. 315; Kubillus v. 
Ewert, 40 Wash, 38; Creech v. Aberdeen, 
42 Wash. 77. 

The time for taking an appeal does not 
begin to run until the denial of a motion 
for a new trial, seasonablv made: Wittler- 
Corbin Machinery Co. v. Martin, 47 Wash. 
123. 

Effect of motion to vacate judgment or 
order: Leary v. Territory, 3 W. T. 13; 
National Christian Assn. v. Simpson, 21 
Wash. 16; State ex rel. Hennessy v. Hus- 
ton, 32 Wash. 154; Hennessy v. Tacoma 
Smelting ete Co., 33 Wash. 423. 


An order dismissing a petition to va- 
cate a judgment for fraud in obtaining 


894 


APPEALS TO THE SUPREME COURT. 


‘peal as to the other orders: 


[TrrieE ‘AL 


the same is a final order made after judg- 
ment affecting a substantial right; and 
therefore an appeal need not be taken 
within the fifteen days limited for other 
than final orders, and is in time if taken 
within ninety days: Kath v. Histogenetic 
Medicine Co., 50 Wash. 454. 


As to commencement of period on in- 
terlocutory and subsequent orders, see ] 
Remington’s Digest, p. 131, § 179; Nicol 
v. Skagit Boom Co., 12 Wash. 230; Otis 
Bros. & Co. v. Nash, 26 Wash. 39; Deni- 
son v. Spokane, 27 Wash. 317; Lamona’s 
Estate, In re, 29 Wash. 394. 


The fact that an appeal from several 
orders was given too late to confer juris- 
diction of the appeal as to the first order 
made does not operate to dismiss the ap- 
Loveday v. 
Parker, 50 Wash. 260. 


As to limitations applicable to partie- 
ular proceedings—Final judgments, see 1 
Remington’s Digest, p. 131, $ 180; State 
v. Symes, 17 Wash. 596; National Chris- 
tian Assn. v. Simpson, 21 Wash. 16; Krutz 
v. Isaacs, 43 Wash, 714; Seattle, Lake 
Shore & E. R. Co. v. Simpson, 19 Wash. 
628; State ex rel, Tremblay v. McQuade, 
12 Wash. 554. 

Where notice of appeal is not served 
within ninety days after the date of en- 
try of judgment, the appeal will be dis- 
missed: Shipley v. McPherson, 46 Wash. 
172. 

Where a judgment was immediately en- 
tered by the clerk upon rendition of 
the verdict, and a new trial was denied 
November 9th, an oral notice of appeal 
must, to be effective, be taken at that 
time; and the entry of a formal judgment. 
December 9th, against the objection of 
the prevailing party, does not authorize 
an oral notice of appeal at that time: 
Chileott v. Globe Nav. Co., 49 Wash. 302. 


Limitations applicable to interlocutory 
orders: See 1 Remington's Digest, pp. 
131, 132, § 181; Cole v. Price, 22 Wash. 
18; Otis Bros. & Co. v. Nash, 26 Wash. 
39; National Christian Assn. v. Simpson, 
21 Wash. 16; Hewitt v. Root, 31 Wash. 
312; Hibbard, Spencer, Bartlett & Co. v. 
De Lanty, 20 Wash. 539. 


An appeal from an order discharging a 
garnishee must be taken within fifteen 
days after the entry thereof, under this 
section: Loveday v. Parker, 50 Wash. 260. 


Extension of time: See 1 Remington's 
Digest, p. 133, SS 186, 187; Leary v. Ter- 
ritory, 3 W. T. 13; Nicol v. Skagit Boom 
Co., 12 Wash. 230; National Christian 
Assn. v. Simpson, 21 Wash. 16; State v. 
Boyce, 23 Wash, 422; Sturgiss v. Dart, 
23 Wash. 244; Agassiz v. Kelleher, 11 
Wash. 88. 

The courts have no power, even in a cap- 


ital case. to extend the time; State v. 
White, 40 Wash. 428, 
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$ 1719. (6503.) Notice of. 

A party desiring to appeal to the supreme court under the provisions of 
this title may, by himself or his attorney, give notice in open court or before 
the judge, if the judgment or order appealed from is rendered or made at 
chambers, at the time when such judgment or order is rendered or made, that 
he appeals from such judgment or order to the supreme court, and thereupon 
the court or judge shall direct the clerk to make an entry of such notice in the 
journal of the court. If the appeal be not taken at the time when the judg- 
ment or order appealed from is rendered or made, then the party desiring to 
appeal may, by himself or his attorney, within the time prescribed in section 
1718, serve written notice on the prevailing party or his attorney that he 
appeals from such judgment or order to the supreme court, and within five 
days after the service of such notice he shall file with the clerk of the superior 
court the original or a copy of such notice, with proof or the written admission 
of the service thereof, and thereupon the clerk shall enter such notice, with the 
proof or admission of service thereof, in the journal of the court. The giving 
or service of a notice of appeal as prescribed in this section shall effect the 
appeal, but the same shall become ineffectual if an appeal bond for costs and 
damages be not given as required by section 1721 of this title. Two or more 
appealable orders with or without the Judgment may be embraced in one 
appeal: Provided, that the time allowed in this title for appealing from each 
of such orders has not expired. The appellant in his notice of appeal shall 
designate with reasonable certainty from what judgment or orders, whether 
one or more, the appeal is taken, and if from part of any judgment or order, 
from what particular part. [L. 793, p. 120, $ 4.] 

Cited in 9 Wash. 665; 10 Wash. 380; NOTICE IN OPEN COURT is not lim- 
17 Wash. 366, 609; 18 Wash. 361; 20 ited to judgments and orders rendered at 
‘Vash, 540, 690, 716; 22 Wash. 22, 695; chambers, but applies equally to all judg- 
23 Wash. 251, 722; 24 Wash. 668; 25 ments or orders: Investment Trust v. 
Wash. 183; 26 Wash. 224; 27 Wash. 113; Hender, 12 Wash, 559; and such notice 
30 Wash. 312; 32 Wash. 531; 34 Wash. is properly given at the time when the 
177, 514, 657; 37 Wash. 457; 42 Wash. court orders the entry of judgment, even 
78; 43 Wash. 385; 45 Wash. 134; 48 though the findings and conclusions upon 
Wash. 420; 49 Wash. 303, 407; 50 Wash. which the judgment is based, as well as 
587, 588, 592, 593. the judgment itself, appear to have been 

The notice of appeal prescribed by the Signed some time before: Id. 
statute is essential to confer jurisdiction The fact that written notice of appeal 
on the appellate court, and it is not com- has not been served upon all the parties 
petent for the parties to waive it: See to the action is immaterial, when oral no- 
1 Remington's Digest, p. 141, $ 209; tice has been given in open court after 
Sawtelle v. Weymouth, 14 Wash. 21; Se- the rendition of judgment, and an appeal 
attle, Lake Shore R. Co. v. Simpson, 19 bond given thereafter within the time re- 
Wash. 628; Winters v. Grays Harbor quired: Seattle v. Liberman, 9 Wash. 276; 
Boom Co., 19 Wash. 346; Clark v. Eltinge, Moore v. Brownfield, 7 Wash. 23. 

29 Wash. 215. As to the sufficiency of oral notice, see, 

Notice is not necessary to parties who also, 1 Remington’s Digest, p. 142, $ 211; 
do not appear in the action, though named Creech v. Aberdeen, 42 Wash. 77; Rana- 
as defendants: Railway v. Johnson, 7 han v. Gibbons, 23 Wash. 255; Thompson 
Wash. 97; and failure to serve a defend- v. Sines, 18 Wash. 359; Brady v. Onttroy, 
ant who does not appear in the action is 387 Wash. 482; Puckett v. Moody, 17 Wash. 
not ground for the dismissal of the ap- 609. 
peal: Essency v. Esseney, 10 Wash. 375; An oral notice of appeal, given in open 
Eldridge v. Stenger, 19 Wash. 697; Home court at the time of signing judgment 
Savings ete. Assn. v. Burton, 20 Wash. of dismissal, is sufficient; and the claim 
688; Collins v. Kinnear, 37 Wash. 453. of insuflicieney on the ground that the ad- 

As to form and requisites of notice, see verse party was not present cannot be 
1 Remington’s Digest, pp. 141-144, §§ 210- first made on appeal where the judgment 
214; Van de Vanter v. Flaherty, 37 Wash. was regular on its face: Carlson v. Curren, 
218; James v. James, 35 Wash. 655; 48 Wash. 249, 

Brown v. Calloway, 34 Wash. 175. 
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As to the sufficiency of the designation 
of parties, see 1 Remington's Digest, p. 
143, § 212; Carstens v. Gustin, 13 Wash. 
90; Roberts v. Shelton S. W. R. Co., 2 
Wash. 427; Alfstad’s Estate, In re, 27 
Wash. 175; Philadelphia Mtg. & Trust 
Co. v. Palmer, 32 Wash. 455; Noble v. 
Whitten, 34 Wash. 507. l 

As to the deseription of the judgment 
or order appealed from, see 1 Remington’s 
Digest, pp. 143, 144, § 213; Shannon v. 
Consol. Tiger & Poorman Min. Co., 24 
Wash. 119; Thompson v. Sines, 18 Wash. 
359; Roberts v. Shelton S. W. R. Co., 21 
Wash. 427; Clark v. Eltinge, 29 Wash. 
215; Doremus v, Root, 23 Wash. 
Norris v. Campbell, 27 Wash. 654; O'Neile 
v. Ternes, 32 Wash. 528; Horrell v. Cali- 
fornia ete. Assn., 40 Wash. 531. 

A notice of appeal sufficiently describes 
the judgment by reference to the “deci- 
sion” entered on a certain date, the rec- 
ord showing the judgment to have been 
entered on such date: Gilbert Co. v. 
Husted, 50 Wash. 61. 

An appeal from a portion of a decree 
is expressly authorized by this section: 
State ex rel. Holcomb v. Yakey, 48 Wash. 
419. 

Service of notice of the appeal: See 
1 Remington’s Digest, pp. 144-147, §§ 215- 
2283. 

Notice of appeal must be served upon 
all parties to the action who do not join 
in the appeal, and if this is not done the 
appeal will be dismissed: Id. p. 126, $ 
‘165; Casev v. Oakes, 13 Wash. 38; Dewey 
v. Land Co., 11 Wash. 210; Lamev v. 
Coffman, 11 Wash. 301; Johnson v. Light- 
house, 8 Wash. 32; Bank v. Hotel Co., 
4 Wash. 642; Traders’ Bank v. Bokien, 5 
Wash. 777; Cornell v. Hotel Co., 15 Wash. 
433; Smalley v. Laugenour, 30 Wash. 307. 
See, also, Noble v. Whitten, 34 Wash, 507; 
Collins v. Kinnear, 37 Wash. 453. 

As to service prior to other proccedings, 
see Lawyer Land Co. v. Steel, 41 Wash. 
411. 

By whom service may be made: Sce 
1 Remington’s Digest, p. 145, $ 217; Belle 
City Mfg. Co. v. Kemp, 27 Wash, 111; 
Smalley v. Langenour, 30 Wash. 307; Horr 
v. Aberdeen Packing Co., 7 Wash. 304. 

The necessity for serving the notice 
upon all parties who have appeared in the 
action is not removed by reason of the 


faet that the parties not appealing and | 


not served appeared in the superior eourt 
by the same attornevs as did the ones 
prosecuting the appeal: Casey v. Oakes, 
snpra; Traders’ Bank v. Bokien, supra; 
Dewey v. Land Co., supra; Cornell v. Ho- 
tel Co., supra; Home Sav. € Loan Assn. 
v. Burton, 20 Wash. 658. But see Murphy's 
Estate, In re. 26 Wash. 222; Smalley v. 
Laugenour, 30 Wash. 307. 

Upon appeal from an order striking a 
petition in intervention, in an action to 
foreclose a mortgage, the notice of appeal 
must be served on all the defendants who 
claim a prior rigut to the mortgaged 
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premises, although notice of appeal was 
given in open court, where the only par- 
ties then present were the plaintiff and 
the intervener: Hinchman v. Railway Co., 
14 Wash. 171. 

An appeal will be dismissed if the no- 
tice was not served upon a party who has 
been recognized by the court and the other 
parties to the action as an intervener, al- 
though there is no formal order of inter- 
vention in the record: Grays Harbor Co. 
v. Wotton, 14 Wash. 87; Fairfield v. Bin- 
nian, 13 Wash. 1. 

Where parties have appeared in an ac- 
tion, but the action has subsequently been 
dismissed as to them, with the consent of 
the other parties thereto, it is not neces- 
sary to serve them with notice of appeal: 
Watson v. Sawyer, 12 Wash. 35; Casey 
v. Oakes, supra. 

Service of the notice upon a receiver is 
a suflicient service upon all creditors who 
have appeared in the action in which the 
receiver was appointed: Radebaush v. 
Railway Co., 8 Wash. 570. 

It is not sufficient to serve a portion 
only of the respondents and file proof 
thereof within the statutory time, but 
service and filing should be made as to ail 
a respondents: Watson v. Pugh, 9 Wash. 
665. 

Service of notice of appeal and notice 
to settle a statement of facts upon the 


attorney of record of the adverse parties 


is suflicient when there is no showing that 
there was any substitution of attorneys: 
Taeoma Mill Co. v. Sherwood, 11 Wash. 
492; Sturgiss v. Dart, 23 Wash. 244; 
Belle City Mfg. Co. v. Kemp, 27 Wash. 
211. 

If eoparties not joining are not served, 
the appeal must be dismissed: See 1 Rem- 
ington’s Digest, p. 127, § 167; Dewev v. 
South Side Land Co., 11 Wash, 210; Win- 
ters v. (irav's Harbor Boom Co., 19 Wash. 
346; Johnson v. Lighthonse, 8 Wash, 32; 
Smith v. Beard, 21 Wash. 204; Wax v. 
Northern Pac. R.Co.,52 Wash. 210: Davis v. 
Tacoma R. & P. Co., 35 Wash. 203. Even 
if the coparties are represented by the 


same attorney as appellant: Dewev v. 
South Side Land Co., 11 Wash. 210; 
Traders’ Bank of Teeoma v. Pokien, 5 
Wash. 777; Casey v. Oakes, 13 Wash. 38; 
Wome Savings ete, Assn. v. Burton, 20 
Wash. 688; Smalley v. Laugenour, 30 
Wash, 307, 


See further as to eoparties: Spokane & 
Idaho Lum, Co. v. Loy, 21 Wash. 501; 
Cline v, Mitehell, 1 Wash. 24; Carstens v. 
Gustin, 18 Wash. 90; State ex rel. Bill- 
ings v. Port Townsend, 27 Wash. 728; 
Pierce v. Commercial Inv. Co., 31 Wash. 
655; O'Connor v. Lighthizer, 34 Wash. 
152 (overruling Brockwav v. Abbott, 34 
Wash, 700); Wagner v. Royal, 36 Wash. 
428. 

An appeal will be dismissed as to a co- 
party where the record tails to show that 
he joined in the notice of appeal, or that 
he filed any appeal bund, and no brief was 
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filed in his behalf: Perkins v. Pierce, 48 
Wash. 380. 


See, also, Noble v. Whitten, 34 Wash. 
507; Aetna Ins. Co. v. Thompson, 34 
Wash. 610; Winters v. Grays Harbor Boom 
Co., 19 Wash. 346; First Nat. Bank of 
Seattle v. Gordon Hardware Co., 30 Wash. 
127, 


As to coparty’s defective proceedings 
and necessity for service: See 1 Reming- 
tons Digest, p. 128, 168; Winters v. 
Grays llarbor Boom Co., 19 Wash. 346; 
Hopkins v. Satsop R. Co., 18 Wash. 679; 
Griflith v. Seattle Nat. Bank Bldg. Co, 
16 Wash. 329. 


Service upon parties dismissed from the 
suit, or defaulting: See 1 Remington's 
Digest, p. 128, § 169; Sheehan v. Bailey 
Building Co., 42 Wash. 535; Smalley v. 
Laugenour, 30 Wash. 307; First Nat. Bank 
of Seattle v. Gordon Hardware Co., 30 
Wash. 127. 


Service affected by transfer or devolu- 
tion of interest: See 1 Remington's Di- 
gest, p. 128, § 170; Currans v. Seattle & 
San Francisco R. & Nav. Co., 34 Wash. 
512; Hight v. Batley, 32 Wash. 165. 


Where actual notice of appeal cannot be 
had upon a party or his attorney, the re- 
turn of the sheriff to that effect is the 
cnly competent evidence of the fact sufti- 
cient to justify service upon the clerk in 
behalf of the party not found: Cornell 
v. Hotel Co., 15 Wash. 433. 


A notice of appeal which is directed to 
all the parties appearing in the action, 
and duly served upon the attorneys ap- 
pearing for them, is sufficient, although 
but one attornev may appear for several 
parties, and such attorney be served with 
but one copv: Hendricks v. Edmiston, 15 
Wash. 687; Home Sav. € Loan Assn, v. 
Burton, 20 Wash. 688. 


Service of the notice of appeal is not 
sufficiently proven by an affidavit in the 
record which recites that it was served 
upon a respondent “by delivering and leav- 
ing at the office of (his attorneys) a true 
copv of said notice of appeal”: Fairchild 
v. Binnian, supra. 


Where a lawver appears for himself and 
as attorney for his wife, service of a no- 
tice of appeal upon him, directed to both, 
is a good service: Howard v. Shaw, 10 
Wash. 151. 

Service of notice of appeal upon one 
member of a firm who appeared for a 
party to an action is a good service when 
the other member is dead: Id. See Seat- 
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tle, Lake Shore & E. R. Co. v. Simpson, 19 
Wash. 628. 

Where an appeal has not been perfected 
after notice given, a new notice may be 
given if the statutory period therefor has 
not expired: State v. Seavey, 7 Wash. 
562. 

The notice need not be served upon de- 
fendants who come in after judgment has 
been rendered and file an answer in the - 
cause: Snohomish County v. Ruff, 15 Wash. 
637. 

Notice of appeal may be served by mail: 
Horr v. Packing Co., 7 Wash, 354. 

Proof of service of the notice upon the 
prevailing party must be filed within five 
days after service, but proof of service 
upon coparties may be filed subsequently: 
Howard v. Shaw, supra. 

A judgment announced by the court is 
so far complete as to sustain a notice of 
appeal, although it has not been duly 
signed and entered: Hays v. Dennis, 11 
Wash. 360. 

There is no statute in this state authoriz- 
ing an appcal in forma pauperis in civil 
cases, and hence appeals must be taken 
and perfected in the same manner by all 
appellants: Bokien v. State, 14 Wash. 
401. 

As to return or proof of service: See 1 
Remington’s Digest, p. 146, § 221; Puckett 
v. Moody, 17 Wash. 609; Kasch v. Nel- 
son, 20 Wash. 315; Sackman v. Thomas, 
24 Wash. 660; Embree v. McLennan, 18 
Wash. 651; Hill v. Gardner, 35 Wash. 529; 
Reynolds v. Reynolds, 42 Wash. 107; Tisch- 
ner v. Rutledge, 35 Wash. 285. 

As to filing notice and proof of service: 
See 1 Remington’s Digest, pp. 146, 147, 
N 222, 223; State v. Butler, 19 Wash. 110; 

‘ard v. Springfield F. & M. Ins. Co., 12 
Wash. 631; Seattle Lake S. ete. R. Co. v. 
Simpson, 19 Wash. 628; Hibbard ete. Co. 
v. De Lanty, 20 Wash. 539; Van Dusen v. 


Kelleher, 20 Wash. 716; Collins v. Kinnear, 
37 Wash. 453; Best v. Best, 22 Wash. 
695; Watson v. Pugh, 9 Wash. 665; Best 


v. Best, 22 Wash. 695; Littlejohn v. Mil- 
ler, 5 Wash. 399; Main Inv. Co. v. Olsen, 
43 Wash. 480. 

Proof of service of notice of an appeal 
upon a coparty need not be filed within 
five days limited for filing proof of ser- 
vice upon the prevailing party: Sipes v. 
Puget Sound Electric R. Co., 50 Wash. 
585. 

Amending record to show service: See 
Puckett v. Moody, 17 Wash. 609; Seattle 
Lake S. ete. R. Co. v. Simpson, 19 Wash. 
628; Ames v. Keuncar, 40 Wash. 646. 


(6504.) Who may Join in Notice. 


All parties whose interests are similarly affected by any judgment or order 
appealed from may join in the notice of appeal whether it be given at the 
time when such judgment or order is rendered or made, or subsequently; and 
any such party who has not joined in the notice may at any time within ten 


days after the notice is given or served, serve 
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an independent notice of like 
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appeal, or join in the appeal already taken by filing with the clerk of the 
superior court a statement that he joins therein or in some part thereof, speci- 
fying in what part. Any such party who does not so join shall not derive any 
benefit from the appeal unless from the necessity of the case; nor can he inde- 
pendently appeal from any judgment or order already appealed from, more 
than ten days after service upon him of written notice of the former appeal. 
unless snch former appeal be afterwards dismissed. All parties who so join 
in an appeal after the notice is given or served shall be liable for the expenses 
thereof, and for costs and damages to the same extent and upon the same con- 
ditions as if they had originally joined in the notice. When the notice of 
appeal is not given at the time when the judgment or order appealed from is 
rendered or made, it shall be served in the manner required ky law for the 
service of papers in civil actions and proceedings, upon all parties who have 
appeared in the action or proceeding: Provided, that where the record and 
files in the cause do not disclose the address of a party on whom notice should 
he made, or of his attorney, and neither such party nor his attorney ean be 
found within the county in which the judgment or order appealed from was 
rendered or made (of which fact a return by the sheriff that they cannot be 
so found shall be proof), the notice of appeal need not be served on such party, 
but the appeal may be taken by filing the notice and such sheriff’s return with 
the clerk. Service on an attorney who was the attorney of record for a party 
in the cause at the time when the judgment or order appealed from was ren- 
dered or made, shall be deemed service on such party in all cases where service 
is required by this title. [L. ’93, p. 121, § 5.] 


See notes to last section. 


Cited in 4 Wash. 643; 9 Wash. 115; 10 
Wash. 153; 11 Wash. 211; 13 Wash. 39; 
14 Wash. 277; 15 Wash. 437; 16 Wash. 
331; 17 Wash. 366, 575; 18 Wash. 94, 
680; 19 Wash. 347; 21 Wash. 516; 24 Wash. 
612, 668; 30 Wash. 312; 34 Wash. 156, 514; 
37 Wash, 456; 39 Wash. 259; 43 Wash. 132, 
384; 49 Wash. 407; 50 Wash. 586-588, 592, 
593, 595. | 

See 1 Remington’s Digest, pp. 125-128, 
$$ 164-171. 

Parties joining in an appeal subsequent 
to the original notice must file an appeal 
bond in addition to that filed by the par- 
tics first appealing: Stans v. Baitey, 9 
Wash. 115. 

The fact that notice of appeal has been 
given but not served upon all parties will 
not preclude the parties not served from 
themselves giving notice of appeal and 
serving same upon all necessary parties; 
and, in such case, there is nothing objec- 
tionable in the abandonment of the first 
appeal and a joinder in the second: Wat- 
terson v. Masterson, 15 Wash. 511. 

After an appeal from a final judgment 
in an equity cause has been taken and de- 
termined, a second appeal cannot be pros- 
ecuted from the same judgment by other 
parties. An appeal from a final judgment 
in equity takes up the entire case, and each 
party thereto must see to it that his rights 
are protected on that appeal: lill v. Saw- 
yer, 14 Wash. 275. 

Service of a notice of appeal by mail is 
sufücient, when the persun making the 
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service and the person upon whom ser- 
vice is made reside in different places be- 
tween which there is regular communica- 
tion by mail: De Roberts v. Stiles, 24 
Wash. 611. 


Substituted service of the notice by fil- 
ing a copy with the clerk, under this 
section can only be made when the party 
cannot be found within the county, which 
fact can only be proven bv the return 
of the sheriff: Cornell University v. Denny 
Hotel Co., 15 Wash. 433. 


Who is the prevailing or adverse partv: 
See 1 Remington’s Digest, p. 125, § 164; 
Pacific Coast Trading Co. v. Bellingham 
Bay Baseball Assn., 18 Wash. 245; Damon 


v. Leque, 17 Wash. 573. 


A garnishee is not the “adverse party” 
upon an appeal by plaintiff from a judg- 
ment in the principal action in favor of 
the defendant: Scattle Trust Co. v. Pit- 
ner, 17 Wash. 365. 

Garnishees, who filed answers, are not 
adversely affected by a judgment in the 
main case, in favor of the defendant, and 
are not necessary parties to an appeal 
therefrom: Sudden & Christenson v. Morse, 
48 Wash. 101. 

A copartv dismissed from the action is 
not an adverse party upon whom service 
of notice of appeal, or of the statement 
of facts, need be made: Woelflen v. Lew- 
iston-Clarkston Co., 49 Wash. 405. 

As to the appearance of parties: See J 
Remington's Digest, p. 126, $ 165; Smalley 
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v. Laugenour, 30 Wash. 307; Noble v. 
Whitten, 34 Wash. 507. 

As to intervention or addition of new 
parties, see Old National Bank v. O. K. 
Gold Min. Co., 19 Wash. 194; Wiseman 
v. Eastman, 21 Wash. 163; Willard v. 
Fisher, 36 Wash. 229, 

Interveners, whose affirmative answer 
was denied and who introduced no evi- 
dence in support of it, can derive no bene- 
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fit from joining in an appeal by the de- 
fendant, where their interests were entirelv 
adverse to the defendant’s interest: Reif 
v. Coulter, 47 Wash. 678. 

When coparty may take appeal or join: 
See 1 Remington’s Digest, p. 132, § 182; 
Griffith v. Seattle Nat. Bank Bldg. Co., 
16 Wash. 329; Damon v. Leque, 17 Wash. 
573. 


An appeal in a civil action or proceeding shall become ineffectual for any 
purpose unless at or before the time when the notice of appeal is given or 
served, or within five days thereafter, an appeal bond to the adverse party 
ee for the payment of costs and damages as prescribed in section 

1722, be filed with the clerk of the superior court, or money in the sum of two 
hundred dollars be deposited with the clerk in lieu thereof. But no bond or 
deposit shali be required when the appeal is taken by the state, or by a county, 
eity, town or school district thereof, or by a defendant in a criminal action. 


[L. °93, p. 122, $ 6.] 


Cited in 11 Wash. 78, 479; 12 Wash. 563; 
14 Wash. 323, 403; 15 Wash. 266; 16 Wash. 
201; 17 Wash. 702, 367; 20 Wash. 130, 540, 
716, 182; 21 Wash. 503; 24 Wash. 126, 
613; 26 Wash. 199, 308; 28 Wash. 262, 627; 
29 Wash. 582; 30 Wash. 268; 32 Wash. 
148, 168; 34 Wash. 642; 36 Wash. 407, 408; 

39 Wash. 134; 43 Wash. 384, 481; 45 Wash, 
134; 49 Wash. 262. 


See 1 Remington’s Digest, pp. 133-141, 
$$ 139-208. See, also, notes to next sec- 
tion. 


An appeal bond may be filed before the 
date of the taking of the appeal: Deben- 
ture Corp. v. Warren, 9 Wash. 312, 


An appeal bond must be filed within five 
days after the notice of appeal is given, 
and if this is not done the failure will ren- 
der the appeal ineffectual for any pur- 
pose: Savage v. Graham, 14 Wash. 323. 


When the notice of appeal is not given 
until six months after the entry of tie 
judgment, it is sufficient to file the appeal 
bond within five days after the expiration 
of the six months: Asher v. Sekofsky, 10 
Wash. 379. 


As to necessity of security to perfect 
appeal: See 1 Remington’s Digest, pp. 133, 
134, §§ 189, 190; Kasch v. Nelson, 20 
Wash. 315; State ex rel. Cann v. Moore, 
23 Wash. 276; Townsend Gas L. Co. v. 
Hill, 24 Wash. 469; State ex rel. Smith v. 
Blumberg, 34 Wash. 640; State ex rel. 
Geiger v. Geiger, 20 Wash. 181; State ex 
rel. Roberts v. Superior Court, 32 Wash. 
743; Campbell v. Hall, 28 Wash. 626; 
Jordan v. Seattle, 29 Wash. 581; Corbett 
v. Civil Service Com. of Seattle, 33 Wash. 
190; Parish v. Collins, 43 Wash, 392. 


Upon appeals from the final judgment 
and from an order denying a new trial, 
only one bond on the appeal from the final 
judgment need be given: Woelflen v. Lew- 
iston-Clarkston Co., 49 Wash. 405. 
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Filing and service of bonds, necessity 
and sufficiency: See 1 Remington's Digest, 
p. 135, §§ 192-194; Dahl v. Tibbals, 5 
Wash. 259; Runyan v. Russell, 3 Wash. 
665; Laurendeau v. Fugelli, 16 Wash. 367; 
Ramage v. Littlejohn, 16 Wash. 702; Hib- 
bard, Spencer, Bartlett & Co. v. De Lanty, 
20 Wash. 539; Van Dusen v. Kelleher, 20 
Wash. 716; Galloway v. Tjossem, 22 Wasn. 
103; First Nat. Bank of Cambridge v. Hat- 
field, 20 Wash. 224; Shannon v. Consoli- 
dated Tiger & P. Min. Co., 24 Wash. 119; 
Main Inv. Co. v. Olsen, 43 Wash. 480; 
Hight v. Batley, 32 Wash. 165. 


An appeal will not be dismissed because 
it appears that the bond was filed after 
the time allowed by law, where it is shown 
by a supplemental record that the lower 
court has found that it was left with the 
clerk for filing within the time, but by 
inadvertence it was not marked filed un- 
til the time for filing had expired: Main 
Investment Co. v. Olson, 44 Wash. 121. 


An appeal will not be dismissed for 
failure to file the notice and bond within 
five days after the date of acceptance of 
service appearing thereon, when such date 
antedates the notice and bond and was 
evidently a clerical error: Andrews v. 
Uncle Joe Diamond Broker, 44 Wash. 
668. 

Where an oral notice of appeal is given 
and the appeal duly perfected by the filing 
of an appeal bond within five davs, the 
giving of a subsequent written notice of 
appeal without filing a bond will not 
amount to an abandonment of the first 
appeal; and in any event, the first bond 
is sufficient for either notice, as a bond 
on appeal may be filed before the giv- 
ing of written notice: Ayars v. O’Connor, 
45 Wash. 132. 

Parties by and to whom security to be 
given: See 1 Remington’s Digest, p. 136, 
$$ 195, 196; Seattle Trust Co. v. Pitner, 
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17 Wash. 365; White Crest Canning Co. 
v. Sims, 29 Wash. 389; Shannon v. Con- 
solidated Tiger & P. Min. Co., 24 Wash. 
119; State v. Fisher, 4 Wash. 382; Hop- 
kins v. Satsop R. Co., 18 Wash. 679; Stans 
v. Baitey, 9 Wash. 115. 

An appeal bond by defendants is suffi- 
cient without naming as obligee a code- 
fendant dismissed from the action and not 
joined in the appeal: Woelflen v. Lewis- 
ton-Clarkston Co., 49 Wash. 405. 

As to the amount or penalty of bond or 
undertaking, see 1 Remington’s Digest, pp. 
137, 138, § 202; Anderson v. Provident Life 
& T. Co., 26 Wash. 192; Pierce v. Willeby, 
20 Wash. 129; Sumner v. Rogers, 21 Wash. 
361; Galloway v. Tjossem, 22 Wash. 103; 
Ritchey v. Cedar Mill Co., 22 Wash, 511; 
West Coast Mfg. & Inv. Co. v. West Coast 
Imp. Co., 25 Wash. 627; Young v. Bor- 
zone, 26 Wash. 4; Hewitt v. Landsdale, 26 
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33 Wash. 706; Hawthorne v. Washington 
& Gt. W. R. Co., 33 Wash. 707; Ritchey 
v. Cedar Mill Co., 22 Wash. 511; State 
ex rel. Martin v. Pendergast, 39 Wash. 
132; Ahrens v. Seattle, 39 Wash. 168. 

As to the conditions of bond, form, contents, 
and execution, see 1 Remington’s Digest, pp. 
138, 139, §§ 202-204; Anderson v. Bige- 
low, 16 Wash. 198; King v. Branscheid, 32 
Wash. 634; Dossett v. St. Paul & Tacoma 
Lum. Co., 31 Wash, 489; Ahrens v. Seat- 
tle, 39 Wash. 168; Forker v. Henry, 21 
Wash. 235; Westland Publishing Co. v. 
Royal, 36 Wash. 399; Shannon v. Consoli- 
dated Tiger & P. Min. Co., 24 Wash. 119; 
Spokane & Idaho Lum. Co. v. Loy, 21 Wash. 
501; Pennsylvania Mtg. Inv. Co, v. Gilbert, 
18 Wash. 667; Hill Estate Co. v. Whit- 
tlesev, 21 Wash. 142; De Roberts v. Stiles, 
24 Wash. 611; Bloomingdale v. Weil, 29 
Wash. 611; Ramsay v. Tacoma Land Co., 


Wash. 615; Graham v. American Surety 31 Wash. 351, 


Co., 28 Wash. 735; Winchester v. Morris, 


§ 1722. (6506.) Bond—Execution, Conditions and Effect of. 

The appeal bond must be executed in behalf of the appellant by one or more 
sufficient sureties, and shall be in a penalty of not less than two hundred 
dollars in any case; and in order to effect a stay of proceedings as in this 
section provided, the bond, where the appeal is from a final judgment for 
the recovery of money, shall be in a penalty double the amount of the damages 
and costs recovered in such judgment and in other cases shall be in such pen- 
alty, not less than two hundred dollars, and sufficient to save the respondent 
harmless from damages by reason of the appeal, as a judge of the superior 
court shall prescribe. It shall be conditioned that the appellant will pay 
all costs and damages that may be awarded against him on the appeal, or on the 
dismissal thereof, not exceeding two hundred dollars. An appeal shall not 
stay proceedings on the judgment or order appealed from or on any part 
thereof, unless the original or a subsequent appeal bond be further condi- 
tioned that the appellant will satisfy and perform the judgment or order 
appealed from in ease it shall be affirmed, and any judgment or order which 
the supreme court may render or make, or order to be rendered or made by 
the superior court, and (where such condition is applicable) shall pay all rents 
of or damages to property aceruing during the pendeney of the appeal, out of 
the possession of which any respondent shall be kept by reason of the appeal. 
If the bond is intended to stay proceedings on only a part of the Judgment 
or order it shall be varied so as to secure the part staved alone. When such 
bond, further conditioned as hereinabove prescribed, has been filed the appeal 
shall operate so long as it shall remain effectual under the provisions of this 
title to stay proceedings upon the judgement or order appealed from; but in 
ease of an appeal from an order other than an order granting a new trial, no 
appeal or appeal bond shall operate to stay proceedings in the cause except 
procecdings upon the order appealed from; and no appeal or stay shall vacate 
or affect any part of a judgment or order not appealed from and where an 
appeal is taken from an order vacating a temporary injunction, the appellant 
cannot proceed further in the cause in the superior court during the pendency 
of the appeal, except so far as may be rendered necessary by proceedings of an 
adverse party. [L. 793, p. 122, $ 7.] 
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See supra, § 522 et seq., stay of execution. 
See notes to last section. 


Cited in 11 Wash. 78, 367; 14 Wash. 52, 
366; 15 Wash. 266, 344; 17 Wash. 99; 18 
Wash. 237; 20 Wash. 130; 21 Wash. 362, 
504; 22 Wash. 104; 25 Wash. 629; 28 Wash. 
362; 29 Wash. 622; 30 Wash. 233, 330; 26 
Wash. 199, 308; 32 Wash. 637, 697; 34 
Wash. 125; 35 Wash. 413; 37 Wash, 446; 
38 Wash. 190; 42 Wash. 168; 43 Wash. 
385; 46 Wash. 319; 48 Wash. 23, 421; 49 
Wash. 407, 

As to supersedeas or stay of proceedings, 
see 1 Remington’s Digest, pp. 148-155, $3 
232-244. 

An appeal will be dismissed where the 
bond does not, in form and substance, con- 
form to the requisites of the statute: Erick- 
son v. Erickson, 11 Wash. 76; and the su- 
preme court has no authority to allow the 
amendment of an appeal bond which is 
defective in a substantial particular: In- 
vestment Trust v. Hender, 12 Wash. 559. 


Where an appeal has been dismissed for 
failure to file bond within the time pre- 
seribed by statute, the appellate court is 
authorized to render judgment against the 
appellants, but not against the sureties on 
their appeal bond: Grunewald v. Grocery 
Co., 11 Wash. 478. 

The statute requiring a supersedeas bond 
in double the amount of the Judgment ap- 
plies to all appellants, irrespective of the 
question of liability under the judgment; 
State v. Superior Court, 14 Wash. 365. 

It is only in cases where the appellant 
desires a stay of proceedings, or where the 
appeal is not from a final judgment for 
the recovery of money, that an order of 
the court fixing the amount of the bond 
is required: Watch Co. v. Rumpf, 12 Wash. 
647, 

In an action to foreclose a mortgage or 
mechanie’s lien the amount of the super- 
sedeas bond pending appeal is fixed by the 
statute providing that where the action is 
for the recovery of moncy the bond shall 
be double the amount of the judgment re- 
covered, and the lower court has no power 
to fix the amount: State v. Superior Court, 
14 Wash. 365; State v. Superior Court, 11 
Wash. 366. 

Upon an appeal from an order appointing 
a receiver, a stay of proceedings may be 
had, as in other cases, by complying with 
the provisions of the statute; State v. Su- 
perior Court, 12 Wash. 677. 

As to right to supersedeas or stay, see 1 
Remington’s Digest, p. 148, § 232; State 
ex rel, German American Sate Dep. ete. 
Bank v. Superior Court, 12 Wash. 677; 
State ex rel. Denham v. Superior Court, 28 
Wash. 590; State ex rel. Marlin v. Poin- 
dexter, 43 Wash. 147; State v. Seaton, 27 
‚Wash. 120; Northwestern etc. Bank v. 
Griffitts, 17 Wash. 98. 

As to the necessity, number and com- 
petency of the sureties, see 1 Remington's 
Digest, p. 136, §§ 197, 198; White Crest 
Canning Co. v. Sims, 29 Wash. 359; Smith 
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v. Beard, 21 Wash, 204; David v. Gulch, 30 
Wash. 266; Roberts v. Shelton S. W. R. 
Co., 21 Wash. 427; Dodge v. Corliss, 27 
Wash. 685; De Roberts v. Stiles, 24 Wash. 
611; Murray v. Moynahan, 27 Wash. 379. 


A bond on appeal given on behalf of 
the appellant is sufficient if executed by 
the surety alone: Fidelity € Deposit Co. 
v. Seattle, Renton & Southern R. Co., 50 
Wash. 391. 


No revenue stamp requirrd on bond: 
See Dawson v. McCarty, 21 Wash. 314. 

Subscription to the justification is suffi- 
cient execution of bond when: See 
Yakima Water, L. & P. Co. v. Hathaway, 
18 Wash. 377, 

The board of state land commissioners 
have no authority to pass upon a bond on 
appeal to the superior court nor upon the’ 
sullicieney of sureties, and an appeal will 
not be dismissed because the bond was re- 
jected to them: Oliver v. Dupee, 16 
Wash. 634. 

As to amount or penalty of bond or 
undertaking in appeals from money judg- 
ments, see 1 Remington's Digest, pp. 150, 
151, $ 236; State ex rel. Washington 
Bridge Co. v. Superior Court, 11 Wash. 
366; State ex rel, Commercial Nat. Bank 


- Y. Superior Court, 14 Wash. 365; Beezley 


v. Sessions, 22 Wash. 125; Title Guaran- 
tee & Trust Co. v. McDonnell, 28 Wash. 
359; Young v. Borzone, 26 Wash. 4; West 
Coast Mfg. € Inv. Co. v. West Coast Imp. 
Co., 25 Wash. 627; Lacaff v. Dutch Miller 
Min. & Smelt Co., 31 Wash. 566: Barton v. 
Wickizer, 41 Wash. 293; Russell v. Grau- 
mann, 40 Wash, 667; Horrell v. California 
& Oregon Assn., 40 Wash. 531; State ex 
rel. Grass v. White, 40 Wash. 560; Doug- 
lass v. Badger State Mine, 41 Wash. 266. 

Where the bond on appeal conditioned 
also as a supersedeas bond is in less than 
double the amount of a money judgment 
and $200 additional, the same is ineffce- 
tual for any purpose and the appeal will 
be dismissed: Tibbitts v. Henry, 46 Wash. 
306. 

A3 to fixing the amount of the penalty 
in such cases, see 1 Remington's Digest, p. 
151, $ 238; Rockford Watch Co. v. Rumpt, 
12 Wash. 647; Kirby v. Collins, 5 Wash. 
682; Ewing v. Van Wagenen, 6 Wash. 39; 
State ex rel. Baldwin v. Seavev, 7 Wash. 
562; Guarantee & Trust Co. v. McDonnell, 
28 Wash. 359; State ex rel. Sprague v. 
Superior Court, 32 Wash. 693; Lazier v. 
Cady, 43 Wash. 82. 

In an appeal from an order in supple- 
mental proceedings entered after judg- 
ment appointing a receiver, a supersedeas 
bond given for the purpose of staying 
payment on the judgment by the receiver 
is sufficient when given in the amount 
fixed by the court, although less than the 
amount of the judgment, no appeal having 
been taken therefrom: Johnson v. Joslyn, 
45 Wash. 310, 
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An appeal from a judgment quieting 
title and ior costs will be dismissed where 
the bond on appeal is conditioned also as 
a supersedeas bond, without the amount 
thercof having been fixed by order of the 
trial court: Tibbitts v. Henry, 46 Wash. 
SUC. 

An appeal from a judgment quieting 
title, in which the court, at appellant’s 
request, fixed the amount of a supersedeas 
bond at $200, will be dismissed when the 
bond on appeal, conditioned also as a su- 
persedeas bond, was in the sum of only 
#200; since it should have been $400: 
Washington Water Power Co. v. Abacus 
Assn., 49 Wash. 261. 

Where, in an action of replevin, the 
appellant having erroneously assumed that 
it had possession of the property, the 
court on application fixed the amount of 
the supersedeas bond in the sum of $ 
‘a bond given in the sum of $1,000 both as 
a cost and supersedeas bond is suflicient 
to give jurisdietion of the appeal, where 
the only judgment to be superseded was 
one for $43 in the registry of the court 
and for costs taxed: Gilbert Co. v. Husted, 
59 Wash; 61. 

Penalty of superscdeas bond on appeal 
from jndgments affecting property or 
rights: See 1 Remington’s Digest, p. 151, 
S 237; State ex rel. Smith v. Sachs, 3 
Wash. 96; State ex rel. Orth v. Benson, 
21 Wash. 580; In re Drasdo’s Estate, 35 
Wash. 412; Macy v. Sullivan, 41 Wash. 
364; Pierson v. Peiree, 37 Wash. 443 
(overruled on rehearing), 42 Wash. 164; 
Title Guarantee & Trust Co. v. McDonnell, 
28 Wash. 359. 

That an appeal and supersedeas bond is 
not large enough to cover interest aceru- 
ing is not ground for dismissal of the ap- 
peal: Woelflen v. Lewiston-Clarkston Co., 
49 Wash, 405. 

An appeal and supersedeas bond by de- 
fendants need not be large enongh to 
cover the costs of a codefendant dismissed 
from the action and not joining in the 
appeal: Woelflen v. Lewiston-Clarkston 
Co., 49 Wash. 405, 

Seope and effect as stay: See 1 Rem- 
ington's Digest, p. 151, § 239; State ex 
rel, Schloss v. Superior Court, 3 Wash. 
696; Anderson v. Tingley, 20 Wash. 592; 
State ex rel. Barnard v. Board of Educa- 
tion of Seattle, 19 Wash. 8; Faweett v. 
Superior Court, 15 Wash. 342. 

Where the eustody of minor children is 
awarded to their mother upon a hearing 
of habeas corpus proceedings, the filing of 
a supersedeas bond, upon appeal by adopt- 
ive parents does not entitle them to re- 
sume custody of the children; since the 
welfare of the children is the primary 
consideration, and the supreme court ac- 
quires jurisdiction over that subjeet by 
virtue of the appeal: State ex rel. Daven- 
port v. Poindexter, 45 Wash. 37. 

The giving of a bond to stay exceution 
of a judgment does not operate to prevent 
an appeal from the judgment, aud the 
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stay bond only creates an obligation to 
pay the judgment at the end of the period ` 
fixed for the stay, which assumes a valid 
judgment existing at that time: Hampton 
v. Buehanan, 50 Wash. 39. 

As affecting injunction: See 1 Reming- 
ton’s Digest, p. 153, § 240; State ex rel. 
Miller v. Lichtenberg, 4 Wash. 407; Cole- 
man v. Columbia & P. S. R. Co, 8 Wash. 
227; State ex rel. Commercial El. L. € P. 
Co. v. Stalleup, 15 Wash. 263; State ex 
rel. Ashmore v. Hunter, 4 Wash. 637; 
State ex rel. Nooksack R. Boom Co. v. 
Superior Court, 2 Wash. 9; State ex rel. 
Bvers v. Superior Court, 28 Wash. 403; 
State ex rel. Quandt v. Superior Court, 
30 Wash. 197; State ex rel. Norris Safe 
ete. Co. v. Superior Court, 20 Wash. 117; 
State ex rel. Flaherty v. Superior Court, 
35 Wash. 200; State ex rel. Gibson v. 
Superior Court, 39 Wash. 115; State ex 
rel. Burrows v. Superior Court, 43 Wash. 
225, 

Effect of supersedeas on appointment of 
receiver and other proceedings: See 1 
Remington’s Digest, pp. 153, 154, §§ 241, 
242; Anderson v. Tingley, 20 Wash. 592; 
State ex rel. German-American Safe Dep. 
ete. Bank v. Superior Court, 12 Wash. 
677; State ex rel. Sanglin v. Superior 
Court, 30 Wash. 232; State ex rel. Wash- 
ington Match Co. v. Superior Court, 34 
Wash, 123; State ex rel. Anderson v. 
Bell, 36 Wash. 196; State ex rel. Sprague 
v. Superior Court, 32 Wash. 698; Faweett 
v. Superior Court, 15 Wash. 342; State 
ex rel. Mullen v. Superior Court, 15 Wash. 
376; State ex rel. Mullen v. Doherty, 15 
Wash. 699 (mem.); State ex rel. Nook- 
sack R. B. Co. v. Superior Court, 2 Wash. 
9; State ex rel. Smith v. Sachs, 3 Wash. 
96; State ex rel. Orth v. Benson, 21 Wash. 
580; State ex rel. Bvers v. Superior Court, 
29 Wash. 403; State ex rel. Denham v. 
Superior Court, 28 Wash. 590. 

Proccedings in violation of supersedeas 
or stay—Compelling lower court’s com- 
pliance and supersedeas bv the supreme 
court: See 1 Remington's Digest, pp. 154, 
155, SS 243, 244; German-American Safe 
Dep. ete. Bank v. Superior Court, 12 Wash. 
677; State ex rel. Quandt v. Superior 
Court, 30 Wash. 197; State ex rel. Wash- 
ington Match Co. v. nn Court, 34 
Wash. 123; State ex rel. Norris Safe Co. 
v. Superior Court, 30 Wash. 177; see State 
ex rel. Barnard v. Board of Education of 
Seattle, 19 Wash. 8; State ex rel. Bring- 
goll v. Burns, 21 Wash. 227; State ex 
rel. Richardson v. Superior Court, 28 Wash. 
677; State ex rel. Cawley v. Bremerton, 32 
Wash. 508. 

After an appeal has been perfected 
from a prohibitory injunetion, the su- 
preme court has jurisdiction to issue an 
order of supersedeas, where the appeal is 
being proseented in good faith and the 
suspension of the judgment can be granted 
Without depriving respondents of ultimate 
relief; and an injunction against the oper- 
ation of a railroad by a common carrier 
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in a street abutting on respondent’s lots of any damages sustained by reason of 
will be suspended upon the filing of a suit- the suspension: Lund v. Idaho ete. North- 
able bond conditioned upon the payment ern R. R., 48 Wash. 453. 


$ 1723. (6507.) Temporary Injunction to Remain in Force, When. 

In all cases where a final judgment shall be rendered by any superior 
court of this state in a cause wherein a temporary injunction has been granted, 
and the party at whose instance such injunction was granted shall appeal from 
such judgment, such injunction shall remain in force during the pendency 
of such appeal, if, within five days after service on him of notice of the entry 
of the final judgment, such appellant shall file with the clerk of the superior 
court a bond, with one or more sufficient sureties, in a penalty to be fixed by 
said court, conditioned that the appellant shall pay to the respondent all 
costs and damages that may be adjudged against the appellant on the appeal, 
and all costs and damages that may accrue to the respondent by reason of the 
injunction remaining in force. [L. ’93, p. 123, § 8.] 

See notes to previous section. 


Cited in 15 Wash. 269; 30 Wash. 202; force by the plaintiff pending an appeal: 
43 Wash. 229. Coleman v. Railway Co., 8 Wash. 227. See 
A restraining order issued without no- State ex rel. Quandt v. Superior Court, 30 
tice to defendants, on the ground of a Wash. 197. 
temporary emergency, cannot be kept in 


§ 1724. (6508.) Injunction Where Appeal to United States Supreme Court. 

In all cases where a final judgment shall be rendered by the supreme 
court of this state in a cause wherein a temporary or final injunction has 
been granted and the party at whose instance such injunction was granted 
shall appeal from such judgment to the supreme court of the United States, 
such injunction shall remain in force during the pendency of such appeal, 
if, within sixty days after the rendition of such judgment of the supreme 
court of this state, such appellant shall file with the clerk of the supreme 
eourt a bond, with one or more sufficient sureties, in a penalty to be fixed 
by said court, conditioned that the appellant shall pay to the respondent all 
costs and damages that may be adjudged against the appellant on appeal, 
and all costs and damages that may accrue to the respondent by reason of the 
injunction remaining in force. [L. 793, p. 124, $ 9.] 


§ 1725. (6509.) Justification of Sureties. 

An appeal bond, whether conditioned so as to effect a stay of proceedings 
or not, shall be of no force unless accompanied by the affidavit of the surety 
or sureties therein attached thereto, in which each surety shall state that he is 
a resident of this state and is worth a certain sum mentioned in such affidavit. 
over and above all debts and liabilities, in property within this state, exclusive 
of property exempt from execution, and which sums so sworn to by the surety 
or sureties, shall be at least equal to the penalty named in the bond if there 
be but one surety, or shall amount. in all to at least twice such penalty if 
there be more than one surety. [L. *93, p. 124, $ 10.] 

See infra, § 6240, bonds by surety companies, 
See notes to § 1722. 


Cited in 12 Wash. 563; 18 Wash. 658; Where the appeal bond is not accom- 
33 Wash. 88. panied by the aftidavit of the sureties re- 


quired by the statute, the appeal will be 
See 1 Remington’s Digest, pp. 136, 137, dismissed: Investment Trust v, Hender, 12 
$§ 199, 200, Wash. 559, 
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An appeal will not be dismissed for 
the reason that the affidavit of the surety 
in the appeal bond fails to state that such 
surety is worth the required amount over 
and above all debts and liabilities: Hor- 
ton v. Donohue Co., 15 Wash. 399. 

Under this section one surety is suf- 
ficient: Murray v. Moynahan, 27 Wash. 379, 

Appeal will be dismissed where sureties 
on appeal fail to justify: McFadden v. 
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Mountain View Min. ete. Co., 27 Wash. 
729 (mem.); Starling v. Burdette, 28 
Wash. 261. 

But not where the surety is a guaranty 
company: See De Roberts v. Stiles, 24 
Wash. 611. 

Sufficiency of affidavits: See Spokane 
€ Idaho Lum. Co. v. Loy, 21 Wasn. 501; 
McLean v. Roller, 33 Wash. 166; Murray 
v. Moynahan, 27 Wash. 379. 


§ 1726. (6510.) Exception to Surety—Certificate—New Bond. 

Any respondent may except to the sufficiency of the surety or sureties 
in an appeal bond, within ten days after the service on him of the notice of 
appeal or within five days after the service on him of the bond or written 
notice of the filing thereof, by serving on the appellant a notice stating that 
he so excepts, and specifying a place at the county seat, and a time, not less 
than three nor more than ten davs distant, at which the surety or sureties 
are required to attend before the superior court in which the judement or 
order appealed from was rendcred or made, or before a judge thereof, and 
to justify their sufficiency as sureties. At the time and place named in such 
notice, or to which the proceedings may be thence adjourned by the court or 
judge, the surety or sureties must attend before the court or judge, and may 
be then and there examined in detail, under oath, as to their property and 
other qualifications as sureties, by any respondent or by the judge, or by both. 
If the judge upon such examination is satisfied that the surety or sureties 
are qualified as such, to the extent to which they are required by seetion 1723 
of this title to make affidavit, then he shall make a certificate to that effect 
indorsed upon or attached to the bond, which shall thereupon stand as a 
sufficient appeal bond to the effect expressed in the condition thereof; but 
if he is not so satisfied, or if the sureties fail to attend and justify, then the 
judge shall in like manner certify to that effect, and thereupon the bond 
shall beeome void: Provided, that in such case the appellant may, within 
five days after the making of such certificate, file a new appeal bond, in con- 
formity with the requirements of this title, and subject to the requirement 
of justification of the sureties therein, as hereinabove provided; but in case 
such new appeal bond be found insufficient, no new bond can thereafter be 
filed in lieu thereof. In case the original or new appeal bond be not con- 
ditioned so as to effect a stay of proceedings, however, an additional appeal 
bond may be filed at any time thereafter when the appellant desires to effect 
a stay as provided in this title, during the pendency of the appeal. The 
examination of the sureties taken upon their justification shall be reduced 
to writing and subscribed by the sureties, if either party so requires, and 
attached to the certificate made thereon. [L. 793, p. 125, $ 11.] 


Cited in 11 Wash. 70; 12 Wash. 23, 683; 
17 Wash. 110; 18 Wash. 668; 20 Wash. 
304; 21 Wash. 433; 24 Wash. 613; 25 
Wash. 146; 27 Wash. 381; 28 Wash. 262; 
33 Wash. 198; 34 Wash. 511. 

See 1 Remington’s Digest, pp. 139, 140, 
§§ 205-208. 

Failure to object to the sufficiency of an 
appeal bond before the lower court will 
preclude the consideration of such ob- 
jection upon appeal: Warburton v. Ralph, 
a Wash. 537; Miller v. Vermurie, 7 Wash. 
386; McEachern v. Brackett, 8 Wash. 
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652; Railway Co. v. Johnson, 7 Wash. 97; 
Cook v. Tibballs, 12 Wash. 207; Oliver v. 
Dupee, 16 Wash. 634; Jenkins v. Jenkins’ 
University, 17 Wash. 160; Weiser v. Holz- 
man, 33 Wash. 87. Also, failure to ob- 
ject to the form of the justification of 


the sureties: Frew v. Clark, 34 Wash. 561; 


or for failure to state the amount over 
and above debts and liabilities: Horton 
v. Donvhoe-Kelly Banking Co., 15 Wash. 
399; or in stating that the property was 
not subject to execution as the use of 
the word “not” was evidently a clerical 
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error: Jones v. Herrick, 33 Wash. 197; or 
to state the residence of the surety and 
ownership of property in the state: Sligh 
v. Shelton S. W. R. Co., 20 Wash. 16. 

An objectiongthat a surety company is 
not qualified to become surety is waived if 
not raised below: Roberts v. Shelton S. W. 
R. Co., 21 Wash. 427, 

An objection that the surety was not 
qualified must be first raised in the court 
below: Noble v. Whitten, 34 Wash. 507. 
See, also, First Nat. Bank v. Coles, 40 
Wash. 528. 

Where the sufficiency of sureties is ob- 
jected to, the appellant may file a new 
bond within the time required by the 
statute, instead of presenting his sureties 
for examination: Spurlock v. Railway Co., 
12 Wash. 34; Maney v. Hart, 11 Wash. 
67. 

The failure of a surety to appear and 
justify when the sufficiency of the bond 
has been attacked will not disqualify 
him as a surety upon a new bond given 
afrer the abandonment of the old one: 
State v. Suverior Court, 12 Wash. 677. 

Where tie bond first filed has been 
found insufficient and a new bond filed 
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in its stead, the latter can be attacked 
only in the manner provided by statute, 
and the court cannot of its own motion 
certify such bond as invalid: Id. 

If an appeal is dismissed because the 
sureties upon the bond are found to be in- 
sufficient, no judgment can be rendered 
against them: Railway Co. v. Braillard, 12 
Wash. 22. 

The suffieieney of a bond is not triable 
in the supreme court upon affidavits: Jen- 
kins v. Jenkins’ University, 17 Wash. 160. 

Testimony of sureties as to their quali- 
fications need not be reduced to writing, 
when: See Hyatt v. Lewis, 20 Wash. 303. 

Amendment of bond and defects incap- 
able of amendment: See 1 Remington’s 
Digest, p. 140, 88 207, 208; David v. Guich, 
30 Wash. 266; Smith v. Beard, 21 Wash. 
204; State ex rel. Brewer v. Chapman, 17 
Wash. 109; Galloway v. Tjossem, 22 Wash. 
103; Northern Counties Investment Trust 
v. Hender, 12 Wash. 559: MeFadden v. 
Mountain View ete. Co., 27 Wash. 729; 
Pennsylvania Mtg. Inv. Co. v. Gilbert, 
18 Wash. 667; Wallace v. Oceanic Pack- 
ing Co., 25 Wash. 143; Starling v. Bur- 
dette, 28 Wash. 261. 


Execution Countermanded, When. 


When an appeal bond is conditioned so as to effect a stay of proceedincs 


if execution has issued the clerk shall on demand of the appellant, issue to 
the sheriff a certificate that proceedings have been staved, which shall counter- 
mand the execution; and thereupon the sheriff shall release any property 
levied on and not already sold, and return the execution into court. [L. ’93, 
p. 126, § 12.] 

A pending appeal will not prevent ac- 
tion upon the judgment in the lower court 


A supersedeas bond is sufficient without 
the giving of an appeal bond: State v. 


; Seavey, 7 Wash. 562. See, also, Title 
in the absence of a supersedeas bond: Gil- Guaranty & Trust Co. v. McDonnell, 28 
more v. H. W. Baker Co., 14 Wash. 52, Wash. 359. 


§ 1728. (6512.) Application for New Bond. 

If any respondent shall have cause to believe, after any appeal bond 
shall have been filed and the sureties therein have justified or the time for 
requiring their justification has expired, that the suretics have since become 
disqualified as such, so that the bond is no longer an adequate security, he 
may apply by motion to the supreme court to require a new or additional 
bond; and upon the hearing of such motion the court may receive evidence 
in support of and in opposition to the motion in such manner, and may make 
such order thereon, as it shall deem proper. [L. ’93, p. 126, $ 13.] 

Cited in 48 Wash. 428. 


§ 1729. (6313.*) Record—What Constitutes—Duties of Clerk. 

Within ninety days after an appeal shall have been taken by notice 
as provided in this title, the clerk of the superior court shall prepare, certify 
and file in his office, at the expense of the appellant (except in criminal 
appeals prosecuted in forma pauperis, and in such cases at the expense of the 
county), a transcript containing a copy of so much of the record and files as 
the appellant shall deem material to the review of the matters embraced 
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within the appeal, said transcript to be so prepared, certified and filed, in the 
office of the clerk, at or before the time when the appellant shall serve and 
file his opening brief, as hereinafter provided. Within four months after 
said appeal shall have been taken by notice as aforesaid, the «lerk of the 
superior court shall at the expense of appellant, send up to the supreme 
court said transcript together with the original briefs on appeal filed in his 
office. The papers and copies so sent up together with any thereafter sent up 
as hereinbelow provided, shall constitute the record on appeal. Any bill of 
exceptions or statement of facts on file when the record is so sent up shall 
be sent up as a part thereof, unless the superior court or a judge thereof has 
not yet passed on an application for the settlement and certifying of such 
bill or statement. In case any bill of exceptions or statement of facts shall 
be filed or certified, or any other addition to the records or files shall be made 
after the record on appeal shall have been sent up, a supplementary record on 
appeal embracing so much thereof as the appellant deems material, or a copy 
thereof may be prepared, certified and sent up at any time prior to the hear- 
ing of the appeal. And in case the respondent deems any part of the files or 
record not already sent up to be material to the review of the matters embraced 
within the appeal, he may cause the clerk, in like manner, at his expense, to 
prepare, certify and send up a supplementary record on appeal embracing 
such omitted files or records, or copies thereof, at any time prior to the hearing 
of the appeal. Any such supplementary record or records, if filed in the 
supreme court prior to the hearing of the appeal, shall be considered by the 
court as part of the record on appeal, so far as the same may be material to 
a review of the matters embraced within the appeal. When the review of an 
original paper in the cause may be important to a correct decision of the 
appeal, the court or judge may order the clerk to transmit the same to the 
clerk of the supreme court and the same shall be transmitted accordingly, and 
shall be under the control of the supreme court. [L. ’93, p. 126, § 14; L. ’01, 
p. 29, § 2.] 
Form of certificate: Rule V, 51 Wash. xxxiv. 


Cited in 8 Wash. 393; 11 Wash. 142; 
16 Wash. 274; 20 Wash. 407; 23 Wash. 
261; 26 Wash. 494; 30 Wash. 159; 31 
Wash. 537; 32 Wash. 695; 34 Wash. 529, 
531; 38 Wash. 575; 48 Wash. 7. 

Record in general: See 1 Remington's 


The supreme court must take cognizance 
of matters brought before it by a supple- 
mental record, which supplies the deficien- 
cies of the original record: Curry v. Catlin, 
12 Wash. 322. 

The transcript on appeal cannot be cor- 
rected in the appellate court by affidavits 


Digest, pp. 155-190, §§ 245-336. 

The notes taken by a stenographer are 
not a part of the record in a cause, and 
an appellant cannot be compelled to tur- 
nish a copy of them: State v. Superior 
Court, 13 Wash. 514. 

The minutes of the clerk of the superior 
court and affidavits will not be considered 
by the supreme court for the purpose of 
showing the alleged misconduct of the 
trial judge, but the facts must be accepted 
as certified by the judge in the statement 
of facts: State v. Wroth, 15 Wash. 621. 

The failure of appellant to bring up 
more of the instructions than the para- 
graph complained of will not raise a pre- 
sumption that the error was subsequently 
obviated by the court in its further in- 
structions to the jury: Payne v. Railway 
Co., 15 Wash. 522, 
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or other extrinsie evidence: Ward v. In- 
surance Co., 12 Wash. 631. 

The fact that the appellant has failed 
to except to the findings and conelusions 
of the trial court does not furnish grounds 
for striking the statement of facts from 
the files: Hannegan v. Roth, 12 Wash. 
65. 

Leave to file a supplemental transcript 
for the purpose of disclosing a want of 
jurisdiction will not be given, where the 
supreme court has already taken action 
upon the original record: Watson v. Saw- 
yer, 12 Wash. 35. 

A statement will not be stricken be- 
cause additional matter was incorporated 
therein after service, where the additional 
matter is such as the clerk was required 
to make part of the record, or which has 
no effect upon, or application to, the rights 
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of the respondent: Building Co. v. Jones, 
9 Wash. 434. 


FURTHER MATTERS TO BE SHOWN 
BY RECORD, IN GENERAL: See 1 Rem- 
ington’s Digest, pp. 155, 156, §§ 245-249; 
Hall v. Union Elfo Ins. Co., 23 Wash. 
610; Hall v. Woolery, 20 Wash. 440; Smith 
v. Dow, 43 Wash. 407; Smith v. Michigan 
Lum. Co., 43 Wash. 402. ` 

Upon the failure of a party to answer 
interrogatories filed, where the interroga- 
tories go to all the issues in the case, and 
where the refusal to answer may be taken as 
an admission of the facts at issue, the entry 
of a judgment thereunder will not be dis- 
turbed on appeal when the interrogatories 
are not brought up, but the presumption will 
arise that the interrogatorics extend to all 
the issues and that the refusal to answer is 
an admission of the facts sought to be de- 
termined: Capps v. Frederick, 44 Wash. 38. 


SCOPE AND CONTENTS OF RECORD 
IN GENERAL: See 1 Remington’s Digest, 
pp. 157-159, §§ 250-261; Chase Nat. Bank 
of New York v. Hastings, 20 Wash. 433; 
Huggins v. Sutherland, 39 Wash. 502; Ya- 
kima Water L. & P. Co. v. Hathaway, 18 
Wash. 377; Townsend Gas & Elec. Light 
Co. v. Hill, 24 Wash. 469; Buckley v. Con- 
ley. 16 Wash. 338. 

The supreme court cannot take cognizance 
of an oral stipulation sought to be shown by 
an athdavit which is controverted by the 
other party: Costello v, Drainage District, 
44 Wash. 344. 

An instruction requested in writing and 
filed with the clerk is properly made part 
of the record on appeal without being in- 
cluded in the bill of exceptions or statement 
of facts: Tergeson v. Robinson Manufac- 
turing Co., 48 Wash. 294, 

The order calling for the issuance of a 
special jury venire, and records showing 
the issnance of a venire and selection of a 
jury from the jurors summoned, are prop- 
erly part of the record to be certified by 
the clerk as part of the transcript on appeal 
without any bill of exceptions or state- 
ment of facts: Oregon R. € ısav. Co. v. 
McCormick, 46 Wash. 45. 

Immaterial documents need not be in- 
eluded: See, Seattle Trust Co. v. Pitner, 
17 Wash. 305; Seavey v. Seattle, 17 Wash. 
361. 

Papers referred to in the record: See 
Roberts v. Shelton S. W. R. Co., 21 Wash. 

27; Tacoma v. Tacoma Light & Water 
Co.. 16 Wash. 288. 

Transmission and filing of transcript on 
appeal: See 1 Remington’s Digest, pp. 184- 
157, §§ 325-330. 

FAILURE TO FILE TRANSCRIPT.— 
A motion to dismiss an appeal because the 
transcript and brief were not filed within 
the time required by law will not be 
granted wheau the facts shown establish a 
suflicient excuse for the delay: Benn v. 
Chehalis County, 10 Wash, 294; State v. 
Willson, 7 Wash. 502; but the failure of 
an appellant for four months after taking 
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an appeal to have the transcript and state- 
ment of facts filed in the supreme court 
will work a dismissal of the appeal: Coch- 
rane v. Gunderson, 11 Wash. 141; Baker 
v. Iron Works Co., 11 Wash. 535. 


Under this section the appellant has four 
months after the appeal is taken within 
which to file the transcript in the supreme 
court: Griffith v. Maxwell, 20 Wash. 403. 


An appeal will be dismissed where the 
only excuse for failing to file the trans- 
cript within the time required by law is 
the certificate of the clerk “that owing to 
the press of other business in my office 
I have been unable to sooner make up this 
transcript”: Chehalis County v. Pearson, 10 
Wash. 216. 


A motion to dismiss an appeal for fail- 
ing to send up the record and to diligently 
prosecute the appeal will not be enter- 
tained, when the motion is not made until 
after the appellant has furnished the rec- 
ord: Gustin v. Jose, 10 Wash. 217. 

In order to procure a dismissal of an 
appeal for a failure to file the transcript 
within the time required by law, the re- 
spondent must move therefor on a short 
record, gving ten days’ notice of the mo- 
tion to the appellant: Cochrane v. Gunder- 
son, 10 Wash. 326. 

For further cases on failure to file in 
time, see 1 Remington’s Digest, pp. 185, 
186, $8 326-329; Ellis v. Bardin, 36 Wash. 
122; Humes v. Hillman, 39 Wash. 107; 
Richardson v. Spangle, 22 Wash. 14; Dean 
v. Oregon R. & Nav. Co., 38 Wash, 565. 

An appeal will not be dismissed for failure 
to file the transcript with the clerk of the 
superior court, before serving the briefs, in 
violation of Laws of 1901, page 29, section 
2, when the transcript is filed before the 
motion is made: Raymond v. Bales, 26 
Wash. 493; Prescott v. Puget Sound Bridge 
& D. Co., 30 Wash. 158; Johnson v, San 
Juan Fish etc. Co., 30 Wash. 162. See, 
also, Chaplin v. Port Angeles, 31 Wash. 
535; MeNamara v. Crystal Min. Co. 23 
Wash. 26; McAvoy v. Jennings, 39 Wash. 
109. 

An appeal should not be dismissed for 
failure to file the transcript within the time 
fixed by statute, where the inconvenience 
to respondent was not serious, but the mo- 
tion will be denied upon payment of $25 
costs: Driseoll v. Dufur, 45 Wash. 494. 

As to supplemental record to cure de- 
fects, see 1 Remington’s Digest. p. 187, 
§ 330; Ranahan v. Gibbons, 23 Wash. 255; 
Washington Liquor Co. v. Alladio Cafe Co., 
28 Wash. 176; Johnston v. Gerry, 34 Wash. 
524; Spring Ifill Irr. Co. v. Lake Irr. Co., 
42 Wash. 379; State ex rel. Krutz v. Wash- 
ington Irr. Co., 39 Wash. 11; Ogden v. 
Chehalis County. 41 Wash. 45; Ames v. 
Kinnear, 40 Wash. 646; Powell v. Nolan, 
27 Wash. 318. 

When, by a supplemental record, the 
elerk of the lower court certifies to a new 
copy of the judgment appealed from, show- 
ing a personal judgment against only one 
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of the defendants, and that there was an 
inadvertent mistake in certifying the first 
copy on appeal, which showed personal 
judgment against both defendants, there 
is in fact but one judgment as indicated 
by the corrected transcript; but if, as 
claimed, there are two inconsistent judg- 
ments, the erroneous one should be vacated 
without costs to appellants, the point not 
having been urged below: Hopkins v. 
Crane, 50 Wash. 636. 


APPEALS TO THE SUPREME COURT. 


[TirLE XI 


As to the conclusiveness of the record 
on appeal, see 1 Remington's Digest, pp. 
189, 190, $ 336; Fox v. Territory, 2 W. T. 
297; State v. Hinchey, 5 Wash. 326; Ward 
v. Springfield Fire € M. Ins. Co., 12 Wash. 
631; State v. Wroth, 15 Wash. 621; 
Puckett v. Moody, 17 Wash. 609; Seattle 
ete. R. Co. v. Simpson, 19 Wash. 628; Wash- 
ington Liquor Co. v. Alladio Cafe Co., 28 
Wash. 176; Winsor v. McLachlan, 12 Wash. 
154; Main Inv. Co. v. Olsen, 43 Wash. 480. 


§ 1730. (6514.*) Time for Filing and Serving Briefs. 

Within ninety days after an appeal shall have been taken by notice 
as provided in this title, the appellant shall serve on the respondent three 
copies and shall file with the clerk of the superior court fifteen copies. together 
with proof or written admission of service, as aforesaid, of a printed brief on 
the appeal upon his part, which brief shall clearly point out each error that 
the appellant relies on for a reversal, and shall conform to such regulations 
of its contents in other respects, and its form and size, as the supreme court 
by its rules may have prescribed. Within thirty days after the service of the 
appellant’s brief, the respondent shall likewise serve and file with the clerk 
of the superior court, with like proof of service, the like numbers of copies of a 
printed brief on the appeal upon his part which shall likewise conform to the 
rules of the supreme court. Not less than ten days prior to the hearing the 
appellant may also serve and file either with the clerk of the superior court 
or in the supreme court like printed brief or briefs, strictly in reply to respond- 
ent’s brief. The time for service and filing of briefs, as in this section pre- 
scribed, may be extended by order of the superior court for good canse 
shown, or by stipulation of the parties concerned; and if the time for filing 
any statement of facts shall be extended by order or stipulation, the time 
herein prescribed for serving and filing the appellant’s opening brief shall 
thereby be correspondingly extended. Either party may after the filing of 
his briefs and not less than one day prior to the hearing of the appeal submit 
to the supreme court and to the adverse party a written or printed statement 
of any additional authorities, with suitable comment thereon strictly in sup- 
port of the position taken in his brief hereinabove required to be filed. But 
the appellant shall not be permitted to urge in any such reply brief or 
statement of additional authorities, or on the hearing. any grounds for reversal 
not clearly pointed out in his original brief. [L. 793, p. 127, $ 15; L. ’01, 
p. 30, § 3.] 


Twenty-five copies of all printed briefs to be filed: Rule VIII, subd. 6, 51 Wash. xxxvi. 
See supra, $ 13, power of supreme court to make rules, 


Cited in 12 Wash. 387, 390; 16 Wash. 
321; 30 Wash. 58; 34 Wash. 532; 38 Wash. 
575; 39 Wash. 33; 42 Wash. 604. 

See 1 Remington's Digest, pp. 190-194, $$ 
337-347. 

Where the appellant files a typewritten 
brief it will, upon motion, be stricken from 
the record and the judgment aflirmed: 
State v. Oleson, 9 Wash. 186. 


Where no substantial rights have been 
prejudiced by the delay in filing briefs, 
they will not be ordered stricken because not 
filed within the prescribed time: In re 
Hill's Heirs, 7 Wash. 421, 
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Failure to file the brief within the time 
prescribed without any excuse therefor is 
ground for the dismissal of the appeal, or 
aflirımance of the judgment: Lewis v. Host, 
2 W. T. 402; Fountain v. Leckie, 3 W. T. 
407; Higgins v. Burns, 2 Wasn, 372; Che- 
hahs Flume € Aqueduet Co. v. Reinhart, 
3 Wash. 428; Cady v. Case, 10 Wash, 140; 
Blair v. Cassin, 19 Wash. 127; Sullivan's 
Estate, In re, 25 Wash. 430; Northwestern 
€ Pac. etc. Bank v. Griflitts, 15 Wash. 69; 
Anderson v. Northern Pac, R. Co., 19 Wash. 
340; Ambrose v. Gwinnup, 16 Wash. 333. 

Excuses: See 1 Remington’s Digest, pp. 
190, 191, $ 333; State v. Williams, 18 Wash. 
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47; Griffith v. Maxwell, 20 Wash. 403; Gay 
v. New Whatcom, 26 Wash. 339; Ray- 
mond v. Bales, 26 Wash. 493; Prescott v. 
Puget Sound Bridge etc. Co., 30 Wash. 
158; Johnson v. San Juan Fish etc. Co., 
30 Wash. 162; Spokane € Idaho Lum. Co. 
v. Loy, 21 Wash. 501; Jefferson County v. 
Trumbull, 31 Wash. 217; Ambrose v. Gwin- 
nup, 16 Wash. 333; Lacey v. North Olym- 
pia Land Co., 4 Wash. 261; .Tustin v. 
MeFarland, 4 Wash. 103; Sheperd v. 
Sheperd, 4 Wash. 615. 

An oral stipulation made out of court be- 
tween the parties to an appeal, extending 
the time for filing the briefs, will not be 
recognized by the supreme court as bind- 
ing: Livesley v. Pier, 9 Wash, 658. 

As to extending time for tiling briefs, 
see 1 Remington's Digest, p. 191, $ 340; 
Carlson Bros. & Co. v. Van De Vanter, 19 
Wash. 32; National Christian Assn, v. Simp- 
son, 21 Wash. 16; Chapin v. Port Angeles, 


31 Wash. 535; Livesley v. Pier, 9 Wash. 


658. 

Form and requisites of briefs in general: 
See 1 Remington's Digest, p. 192, $ 341; 
Sheehan v. Levy, 1 Wash. 149; Puget 
Sound Iron Co. v. Worthington, 2 W. T. 
472; State ex rel. Tremblay v. MeQuade, 12 
Wash. 554; Luce v. Luce, 15 Wash. 608; 
First Nat. Bank of Aberdeen v. Carter, 
10 Wash. 11; Hall v. Skavdale, 21 Wash. 
203; Warburton v. Ralph, 9 Wash. 537; 
Peltygrove v. Rothschild, 2 Wash. 6; Dono- 
hoc-Kelly Banking Co. v. Puget Sound 
Sav. Bank, 13 Wash. 407. 

DEFECTIVE BRIEF.—The fact that ap- 
pellant’s brief does not designate all the 
defendants as respondents is not a ground 
for dismissing the appeal, if the notice of 
appeal was properly entitled and was served 
upon all the parties appearing in the action: 
Warburton v. Ralph, 9 Wash. 537. 

Where many of the points argued in 
apnellant’s brief purport to be based upon 
parts of the record, without indicating the 
pages thereof, the court will not bear the 
appeal until after an amendment of the 
brief upon terms imposed; State v. Carter, 
8 Wash. 272; Froelich v. Morse, 15 Wash. 
636, 

Where the insufficiency of the complaint 
to sustain the judgment has not been ques- 
tioned in the appellant's brief, the point 
will not he considered: State v. Rohde, 8 
Wash. 362, 

As to printing and size of briefs, see 1 
Remington's Digest, p. 192, $ 342; Car- 
roll v. Anderson, 2 W. T. 366; State v. 
Oleson, 9 Wash. 186; Bernier v. Bernier, 
17 Wash. 689; Von Schrader v. Welcher, 
19 Wash. 349; State v. Lewis, 35 Wash. 
261; Rule VIII, 51 Wash, xxxv. 

As to references in the brief to the rec- 
ord: See 1 Remington's Digest, p. 192, $ 
343; Washington Mill Co. v. Sprague Lum- 
ber Co., 19 Wash. 165; Hyatt v. Lewis, 20 
Wash. 303: Sligh v. Shelton S. W. R. Co., 
20 Wash. 16; Anderson v. White, 18 Wash. 
658; State v. Brown, 37 Wash. 97; Kel- 
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logg v. Scheuerman, 18 Wash. 293; Jones 
v. Herrick, 33 Wash. 197; Dunsmuir v. 
Port Angeles Gas etc. Co., 24 Wash. 104; 
Murphy v. Currie, 21 Wash. 232; Drum- 
heller v. American Surety Co., 30 Wash. 
530; Graton & Knight Mfg. Co. v. Redel- 
sheimer, 28 Wash. 3,0, 


As to printing findings of lower court 
in the brief, see 1 Remington’s Digest, p. 
193, § 344; Fares v. Gleason, 14 Wash. 
657; Seattle, In re, 26 Wash. 602; Lewis 
v. McDougall, 19 Wash. 388; Interstate 
Savings & L. Assn. v. Benson, 28 Wash. 
578; Young v. Borzone, 26 Wash, 4; Timm 
v. Timm, 34 Wash. 228; Thompson v. Ben- 
son, 41 Wash. 70; Corbett v. Civil Ser- 
vice Com. of Seattle, 33 Wash. 190; Cath- 
cart v. Bryant, 28 Wash. 31; Alfstad’s 
Estate, In re, 27 Wash. 175; Parish v. 
Collins, 43 Wash. 392, 


A motion to strike a brief because appel- 
lant failed to print the findings or excep- 
tions thereto will be denied where the 
answer brief made no mention of the fact 
and the point was not raised until the 
hearing: Bybee v. Bybee, 45 Wash. 187. 

As to improper language in the briefs, 
see 1 Remington's Digest, p. 194, $ 345; 
Littlejohn v. Miller, 5 Wash. 399; Plum- 
mer v. Weil, 15 Wash. 427; Sawdey v. 
Spokane Falls & N. R. Co., 27 Wash, 536; 
Coates v. Seattle Elec. Co., 37 Wash. 8. 

Respondent’s brief containing ten pages 
of abusive criticism of attorneys who testi- 
fied in favor of the appellant, the same hav- 
ing no connection with the case, will be 
struck out on motion, with leave to file 
a proper brief: Stern v. Daniel, 45 Wash. 
611. 

Defective reply briefs: See Stickler v. 
Giles, 9 Wash. 147; Vestal v. Morris, 11 
Wash. 451; Sawyer v. Vermont Loan ete. 
Co., 41 Wash. 524. 

ASSIGNMENT OF ERRORS: See 1 
Remington's Digest, pp. 194-198, $$ 348-352. 
Where an appellant fails to clearly point 
out the errors relied on for a reversal 
in his brief, the brief will be stricken and 
the judgment affirmed: Haugh v. Tacoma, 
12 Wash. 386; Colton Co. v. Duff, 11 Wash. 
35; Perkins v. Mitchell, 15 Wash. 470; 
State v. Zettler, 15 Wash. 625. 

An appellant will not be permitted to 
urge grounds of reversal in his reply brief 
not assizned or discussed in his opening 
brief: Peck v. Stanfield, 12 Wash. 101; 
Vestal v. Morris, 11 Wash. 451. 

Errors not pointed out and relied upon 
in the original brief of a party to an 
appeal cannot be availed of for the first 
time on a petition for a rehearing: State v. 
Moss, 13 Wash. 42. 

General objections to the statement of 
facts will not be considered, when no spe- 
eifie error has been called to the court’s 
attention, either in the brief or by refer- 
ence to the transcript: Payne v. Railway 
Co.. 15 Wash. 522, 

Although the errors relied on are not 
specifically assigned, an appeal will not be 
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dismissed where reference is made in the 
appellant’s brief to objections in the record 
which were passed upon by the court when 
making the order appealed from: Chand- 
ler v. Shingle Co., 13 Wash. 89. 

An assignment of error that the court 
erred in overruling a demurrer to an 
answer is sufficiently definite, especially 
when the court in so ruling does not dis- 
close its reasons therefor: Phelps v. Taco- 
ma, 15 Wash. 367. 

Form and requisites in general: See 1 
Remington’s Digest, p. 195, § 349; Watson 
v. Gray’s Harbor Brick Co., 3 Wash. 253 
McReavy v. Eshelman, 4 Wash. 757; Crow- 
ley v. McDonough, 30 Wash. 57; Chandler 
v. Cushing- Young Shingle Co., 13 Wash. 89; 
Ranahan v. Gibbons, 23 Wash. 255; Wilson 
v. Aberdeen, 25 Wash. 614; State y. Milby, 
26 Wash. 661; Goetzinger v. Rosenfeld, 
16 Wash. 392; Rhode Island Mtg. 6 T. Co. 
v. Spokane, 19 Wash. 616; James v. James, 
35 Wash. 655; McKenzie v. Royal Dairy, 
35 Wash. 390; State ex rel. McClaine v. 
Reed, 29 Wash. 383; Johnston v. Gerry, 34 
Wash. 524; Brown v. Calloway, 34 Wash, 
175; Hawkins v. Casey, 38 Wash. 625; Rule 
VIII, 51 Wash., p. xxxv. 

A brief on appeal sufficiently assigns as 
error that the verdict was excessive where 
that was one of the grounds of a motion for 
a new trial, and the brief assigned as error 
the overruling of such motion, although 
the excessiveness of the verdict was not 
argued in the brief: Williams v. Spokane 
Falls & N. R. Co., 44 Wash. 363. 

Argument in a brief against the cor- 
rectness of admitting testimony or errors 
tending to excite the jury to passion and 
prejudice, and to bring in a large verdict, 
sufliciently points out error assigned as to 
the excessiveness of the verdict: Id. 

Error in refusing a new trial on the 
ground of misconduct of a party is suf- 
ficiently assigned where that was one of 
the grounds of the motion, the brief assigns 
error on overruling the motion, and a sub- 
division of the argument is devoted to the 
subject of such misconduct: Spencer v. Ar- 
lington, 49 Wash. 121. 

For insufficient assignments of error, see 
1 Remington’s Digest, p. 196, $ 350; Seattle 
v. Pearson, 15 Wash. 575; Haugh v. Ta- 
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coma, 12 Wash. 386; Doran v. Brown, 16 
Wash. 703; Perkins v. Mitchell, Lewis & 
Staver Co., 15 Wash. 470; Crane Co. v. 
Pacific Heat & Power Co., 36 Wash. 95; 
Stein v. Waddell, 37 Wash. 634. 


An assignment of error that the court 
failed to charge the jury on the law of 
the case is too general to raise any question 
on appeal: Duteau v. Seattle Electrie Co., 
45 Wash, 418. 


A general assignment of error as to the 
admission of evidence is insufficient, where 
no reference is made to any particular evi- 
dence and no argument made thereon: State 
v. Johnson, 47 Wash. 227, 

Necessity of specifying errors: See 1 
Remington’s Digest, p. 196, $ 351; MeAl- 
mond v. Adams, 1 W. T. 230; Blumenthal 
v. Pacifie Meat Co., 12 Wash. 331; Phelps 
v. Tacoma, 15 Wash. 367; Interstate Sav- 
ings € Loan Assn, v. Benson, 28 Wash. 
578; Peck v. Stansfield, 12 Wash. 101; 
Stickler v. Giles, 9 Wash. 147; State ex rel. 
Abernethy v. Moss, 13 Wash. 42; State v. 
Harding, 20 Wash. 556; State v. Zettler, 
15 Wash, 625; Shumway v. Orchard, 12 
Wash. 104; Seattle & M. R. Co. v. Roeder, 
30 Wash. 244; Payne v. Spokane St. R. Co., 
15 Wash. 522; Wilson v. Aberdeen, 25 
Wash. 614; Carter v. Seattle, 21 Wash. 585; 
State v. Tlomaki, 40 Wash. 629. 


Errors not assigned in the brief will not 
be considered: See 1 Remington’s Digest, 
p. 197, § 352; Brown v. Hazard, 2 W. T. 
464; Kellogg v. Sessions, 4 Wash. 814; 
State v. Devine, 6 Wash. 587; Sligh v. 
Shelton S. W. R. Co., 20 Wash. "16; Blan- 
ton v. State, 1 Wash. 265; Northern Pac. 
R. Co. v. Hess, 2 Wash. 383; Francioli v. 
Brue, 4 Wash. 124; Colton Mercantile Co. 
v. Duff, 11 Wash. 35; State ex rel, Bud- 
dress v. Rohde, 8 Wash. 362; Ogle v. 
Jones, 16 Wash. 319; Lacey v. North Olvm- 
pia Land Co., 4 Wash 261; Dearborn 
Foundry Co. y. Augustine, 5 "Wash. 67; 
State v. Owens, 15 Wash. 468; Sweeney v. 
Pacifie Coast Elevator Co., 14 Wash. 562; 
Sengfelder v. Hill, 21 Wash. 371; Brans- 
cheid v. Branscheid, 27 Wash. 368; Harris 
v. Halverson, 23 Wash. 779; Murphy v. 
Currie, 21 Wash. 232; McKenzie v. Royal 
Dairy, 35 Wash. 390. 


(6515.) Jurisdiction, Effect of Appeal upon. 


Upon the taking of an appeal by potice as provided in this title, and 
the filing of a bond to render the appeal effectual, the supreme court shall 
acquire jurisdiction of the appeal for all necessary purposes, and shall have 
control of the superior court and of all inferior officers in all matters per- 
taining thereto, and may enforce such control by a mandate or otherwise, 
and, if necessary, by fine and imprisonment, which imprisonment may be 
continued until obedience shall be rendered to the mandate of the supreme 


eourt. 


But the superior court shall, nevertheless, retain jurisdiction for the 


purpose of all proceedings by this act provided to be had in such court, and 
for the purpose of settlement and certifying the bills of exceptions and state- 
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ments of facts, and for all purposes in so far as the cause is not affected by 


the appeal. [L. 793, p. 128, $ 16.] 


Cited in 12 Wash. 565; 29 Wash. 621; 
26 Wash. 124; 29 Wash. 621, 

Where an appeal has been perfected, the 
superior court no longer has jurisdiction 
for the purpose of any action except such 
as is especially provided for in the appeal 
act: State ex rel, Mullin v. Superior Court, 
15 Wash. 376. 

Effect of transfer of cause or proceed- 
ings therefor: See 1 Remington’s Digest, p. 
143 $$ 224-228; Gilmore v. Baker Co., 14 
Wash. 52; State ex rel. Roberts v. Superior 
Court, 32 Wash. 143; Canada Settlers L. 
& T. Co. v. Murray, 20 Wash. 656; Aetna 
Ins. Co. v. Thompson, 34 Wash. 610; 
Brundage v. Home Savings & Loan Assn., 
11 Wash. 288; State ex rel. Sanglin v. 
Superior Court, 30 Wash. ?32, 

Jurisdiction of the supreme court: See 1 
Remington’s Digest, pp. 148, 149, §§ 229- 
231; De Mers v. Sandy Spit Fish Co., 24 
Wash. 582; Irving v. Irving, 26 Wash. 122; 
State v. Tugwell, 19 Wash. 228; Hinchman 
v. Point Defiance R. Co., 17 Wash. 399. 

MODIFICATION OF JUDUMENT.— 
Neither the trial eourt nor the supreme court 
has power to modify a judgment after the 


time therefor has expired: Wolferman v. 
Bell, 8 Wash. 140. 

After an appeal has been taken, the ap- 
pellant’s right to a reversal will not be af- 
fected by an offer of the respondent to 
consent to a modification of the judgment 
for the purpose of correcting error therein: 
Leake v. Hayes, 13 Wash, 213. 

A judgment in the supreme court for costs 
against defendants who have not been served 
nor appeared in the action is absolutely 
void, and may be properly attacked by a 
proceeding in that court to have the judg- 
ment modified: Bell v. Waudby, 7 Wash. 
203. 

The judgment of the supreme court upon 
appeal in an equity case cannot be modified 
by the supcrior court after the cause has 
been remanded: State v. Superior Court, 7 
Wash, 234, 

A stipulation pending appeal, providing 
for a distribution of a portion of the fund 
in a controversy, will not deprive appellants 
of the benefit of their appeal, when the stip- 
ulation shows that it was not intended as 
an abandonment of their appeal: Scattle v. 
Liberman, 9 Wash. 276. 


§ 1732. (6516.) Calendar, How Prepared. 
All appeals in which the record shall have [been] filed in the supreme 


court at least ten days before the beginning of any stated session of the court. 
shall be placed on the calendar of the court for hearing at such session; and 
the subsequent filing of a supplementary record shall not affect the position 
of the appeal on the calendar. But the hearing of an appeal may at any 
time be postponed by the court or continued for the session, of its own motion 
or for good cause shown, and on such terms as may be just. [L. *93, p. 128, 
$ 17.] 
See Rules IX and X, 51 Wash. p. xxxvii et seq. 


Cases on appeal will not be heard out of 
their regular order, except where grave pub- 
lie considerations justify such a course: 
Olympia v. Moore, 7 Wash, 236. 

See 1 Remington’s Digest, p. 201, $ 362; 


An appellant's brief must be on file or 
the cause cannot be put on the calendar: 
Lacey v. North Olympia Land Co., 4 Wash. 
261, 


Griffith v. Maxwell, 22 Wash. 624. 


$ 1733. (6517.) Motion to Dismiss. 

Any respondent may move the supreme court, at such time and in such 
manner as the court by its rules may have preseribed, to dismiss an appeal 
either on the ground that the court has no jurisdiction of an appeal from 
the judgment or order from which the appeal was taken, or that the notice 
of appeal was not served or filed within the time limited by law, or is insuffi- 
cient, or that the appeal bond was not filed within the time limited by law, 
or is not in form or substance such as to render the appeal effectual, or that 
the appellant’s brief has not been served or filed, or that the record on appeal 
has not been sent up, or that the appeal has not been diligently prosecuted 
or on any ground going to the merits of the further prosecution of the appeal, 
or on any two or more of the grounds hereinabove mentioned; and there may 
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be combined with a motion to dismiss a motion to affirm the judgment or 
order appealed from, or a motion for damages on the ground that the appeal 
was taken merely for delay, or was manifestly unauthorized by law, or both 


such motions. A general appearance in the supreme court shall not be a 


waiver of the right to make any motion herein authorized. 


$ 18.] 


[L. *93, p. 129, 


Motions how made and heard: Rule XVII, 51 Wash., p. xl. 


Cited in 9 Wash. 657; 11 Wash. 78, 480; 
27 Wash. 178; 29 Wash. 621. 

See 1 Remington’s Digest, py. 198-200, 
$8 353-360. 

A motion to dismiss an appeal, which is 
not set out in respondent's brief, will not be 
considered, when it involves no jurisdictional 
question: Luce v. Luce, 15 Wash. 608; but 
a motion addressed to the jurisdiction of the 
appellate court will be entertained at any 
time, although not incorporated in the brief 
of the moving party: First Nat. Bank v. 
Carter, 10 Wash. 11. 


An appeal by the state from a judgment 
sustaining a demurrer will be dismissed, 
when the attorney general, who appears for 
the state, concedes that the demurrer was 
properly sustained: State v. Sinith, 7 Wash. 
194. 


An appeal from a judgment refusing an 
injunetion to prevent a county treasurer 
from paying a warrant is not subject to 
dismissal beeause of the act of the treasurer 
in making payment subsequent to the appeal: 
Hartson v. Dale, 9 Wash. 379. 


The dismissal of an appeal on motion will 
not oust the supreme court of jurisdiction 
to enter judgment against the appellant and 
his sureties in the appeal bond: Allen v. 
Catlin, 9 Wash, 603. 

Laws of 1893, page 372, § 106, providing 
for the deposit of suflicient money to pay the 
judgment and costs upon appeal from a 
judgment for the sale of lands for taxes, 
does not apply where the assessment was 
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absolutely void: In re Lockwood’s Appli- 
cation, 11 Wash. 704. 


Failure to observe rules of court: See, 
also, State v. Pearson, 37 Wash. 405. 


Voluntary dismissals: See 1 Remington’s 
Digest, pp. 188, 199, § 355; Post v. Spo- 
kane, 28 Wash. 71; Taake v. Seattle, 16 
Wash. 90; Seattle, In re, 40 Wash. 450. 


Time and mode of making motion for 
dismissal: See 1 Remington's Digest, p. 199, 
§ 356; Luce v. Luce, 15 Wash. 608; First 
Nat. Bank of Aberdeen v. Carter, 10 Wash. 
11; Rogers v. Trumbull, 31 Wash. 656; La- 
mona’s Estate, In re, 29 Wash. 394; First 
Nat. Bank of Seattle v. Gordon Hardware 
Co., 30 Wash. 127; Healy v. Seward, 5 
Wash. 319; State v. Blanck, 10 Wash. 292; 
Ellis v. Moon, 40 Wash. 114; Kubillus v. 
Ewert, 40 Wash. 38. 


Where a motion to dismiss an appeal was 
filed before briefs were served, calling at- 
tention thereto in the briefs, in a conspic- 
uous place, is sufficient notice that the mo- 
tion will be urged at the hearing, without 
setting the same out in the brief: Kelso v. 
American Investment & Improvement Co., 
48 Wash. 5. 


Motion for dismissal in absence of rec- 
ord: See 1 Remington’s Digest, pp. 199, 200, 
$ 357; O'Hare v. Wilson, 3 W. T. 251; 
Hesford v. Doud, 3 Wash. 430; Tinkham v. 
Timble, 2 Wash. 683; Chehalis Flume & 
Aqueduct Co. v. Reinhart, 3 Wash, 428; 
Haas v. Gaddis, 1 Wash, 89; Cochrane v. 
Gunderson, 10 Wash. 326, 


(6518.*) Hearing and Disposition of Motion. 


If the supreme court on the hearing of any such motion or motions shall 


find the grounds or anv thereof alleged, for the same, to be well taken and 
true in effect, the court may grant the same in whole or in part, but when 
any such motion does not go to the substance of the appeal, or to the right 
of appeal. and the court shall be of the opinion that the moving party can be 
compensated in costs, or by the imposition of other terms for any delav of 
the appellant which is made the ground of any such motion (except a failure 
to take the appeal within the time limited by law) the court, in its diseretion, 
may deny the motion on such terms as may be just. The court shall upon 
hke terms allow all amendments in matters of form, curative of defects in 
proceedings to the end that substantial justice be secured to the parties, and 
no appeal shall be dismissed for any informality or defect in the notice of 
appeal, the appeal bond, or the service of either thereof, or for any detect of 
parties to the appeal if the appellant shall forthwith, upon order of the 
supreme court, perfect the appeal. [L. 793, p. 129, $ 19; L. *99, p. 79, § 1.] 
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Cited in 12 Wash. 565; 20 Wash. 691; 
26 Wash. 224; 27 Wash. 178. 

Fractice on motion to dismiss: See 1 Rem- 
ington’s Digest, p. 200, § 358; Skagit R. & 
Lum. Co. v. Cole, 1 Wash. 330; Spokane & 
Jato Lumber Co. v. Loy, 21 Wash. 501; 
State v. Nordstrom, 21 Wash. 403; Jenkins 
v. Jenkins University, 17 Wash. 160; Rogers 
v. Trumbull, 31 Wash. 656. 

An appeal will not be dismissed on the 
ground that the matters were determined in 
a former appeal where it is patent on the 
face of the motion that, if granted, the ap- 
pellant could not enforce the orders made 
by the appellate court: Johnson v. Joslyn, 
47 Wash, 531. 

An appeal will not be dismissed because 
taken from a judgment against only one 
of two defendants, when the other defend- 
ant had not appeared in the action at the 
time of the appeal: Andrews v. Uncle Joe 
Diamond Broker, 44 Wash. 668. 

An appeal will not be dismissed because 
of the filing of a notice of appeal before ser- 
vice thereof, or because of failure to file 
proof of service within five days, where the 
proof was substantially made and no delay 
or injury results: Reynolds v. Reynolds, 42 
Wash. 107. 

An appeal from a judgment dismissing 
an action for failure to file a bill of partic- 
nlars will not be dismissed for the reason 
that no abuse of diseretion appears; since 
that is a question to be determined on the 
merits of the appeal and not on motion to 
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dismiss: 
564. 

Where judgment is entered in a personal 
injury case upon a verdict in favor of 
plaintiff, against one defendant for dam- 
ages, and in favor of a codefendant for 
costs, and appeal is taken by the unsuccess- 
ful defendant, failure to serve the notice of 
appeal upon the codefendant as required by 
section 1720 does not deprive the supreme 
court of jurisdiction or work a dismissal 
of the appeal; since section 1719 provides 
that service of the notice upon the prevail- 
ing party shall effect the appeal; and since 
such eoparty has no right to appeal and 
no interest in the appeal taken, and the 
same does not go to the substance, or to the 
right to appeal, under this section: Sipes 
v. Puget Sound Electric R. Co., 50 Wash. 
585; Wilson v. Puget Sound Electric R. Co., 
50 Wash. 596. 

Upon a motion to dismiss an appeal for 
failure of the appellant to serve notice upon 
a coparty in whose favor judgment had 
been given, an affidavit showing that the 
coparty was represented by the same attor- 
neys as the appellant, that they prepared 
the notice of appeal and at all times had 
a copy in their possession as attorneys for 
the coparty, and had notice of the appeal, 
and the coparty had no intention to join 
therein, eures any defect, and shows sufti- 
cient service and proof thereof, under this 
section: Sipes v. Puget Sound Electric R. 
Co., 50 Wash, 585. 


Moore v. Scnarnikow, 48 Wash. 


No withdrawal of an appeal, and no dismissal which does not go to the 
substance of or the right to the appeal, shall preclude any party from taking 


another appeal in the same cause, within the time limited by law. 


p. 130, § 20.] 


Cited in 9 Wash. 658; 28 Wash. 702; 40 
Wash. 451, 580. 

Althongh an appellant has the right to 
dismiss his appeal with a view to a second 
appeal, such dismissal will not he granted 
him without prejudice, but the supreme 
court will retain jurisdietion for the purpose 
of affirming the judgment in case the appel- 
lant fails to prosecute a second appeal with- 
in the time allowed by law: Agassiz v. 
Kelleher, 9 Wash, 656, 


As to second appeals, see 1 Remington’s 
Digest, p. 80, $ 8; Robert v. Tucker, 1 W. 
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T. 179; Spokane Falls v. Browne, 3 Wash. 
84: Callahan v. Houghton, 2 Wash. 539; 
Griffith v. Maxwell, 20 Wash. 403; Tacoma 
Lumber ete. Co. v. Wolff, 5 Wash. 264; 
State ex rel. Baldwin v. Seavey, 7 Wash. 
562; Watterson v. Masterson, 15 Wash. 
511; Embree v. McLennan, 18 Wash. 651; 
Sligh v. Shelton S. W. R. Co., 20 Wash. 16; 
Reichenbach v. Lewis, 5 Wash. 577; Noble 
v. Whitten, 34 Wash. 507; Tatum v. Geist, 
40 Wash. 575. 


(6520.) What may be Reviewed. 


Upon an appeal from a judgment, the supreme court may review any 


intermediate order or determination of the court below which involves the 

merits and materially affects the judgment, appearing upon the record sent 

up from the superior court. Any questions of fact or of law, decided upon 

trials by the court or by referees, in either legal or equitable causes, may be 

reviewed, when exceptions to the findings of fact or to the conclusions of 

law, or both, have been duly taken, by eitner party and sent up In the record 
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on appeal; and in actions legal or equitable, tried by the court below without 
a jury, wherein a statement of facts or bill of exceptions shall have been 
certified, the evidence of facts shown by such bill of exceptions or statement 
of facts shall be examined by the supreme court de novo, so far as the findings. 
of fact or a refusal to make findings based thereon shall have been excepted 
to, and the cause shall be determined by the record on appeal, including such 


exceptions or statement. 


[L. ’93, p. 130, § 21.] . 


See supra, §§ 381-397, exceptions, and bills of exceptions. 


Cited in 9 Wash. 300; 10 Wash. 154; 11 
Wash. 395, 403, 553; 12 Wash. 68, 113, 183, 
252; 13 Wash. 35; 22 Wash, 293; 24 Wash. 
610; 28 Wash. 615; 29 Wash. 42; 33 Wash. 
195, 655; 34 Wash. 94. 

EXTENT OF REVIEW.—Matters not 
appearing in the record on appeal will not 
be considered by the supreme court: State 
v. MeQuade, 12 Wash. 554; State v. Rohde, 
8 Wash. 362. 


Error prejudicial to a respondent will not 
be noticed in an appellate court when he 
has taken no appeal from the judgment of 
the trial court: Jangert v. David, 14 Wash. 
389; Glenn v. Hill, 11 Wash. 541. 

Where an appeal has been taken from 
only a portion of a judgment, the appellant 
cannot challenge the suflicieney of the com- 
plaint: Le May v. Baxter, 11 Wash. 649; 
Doremus v. Root, 23 Wash. 710. 

After reversal and a retrial, an objection 
to the suflicieney of the original complaint 
eannot be raised for the first time upon a 
second appeal: Dennis v. Kass, 13 Wash. 
137. 

The fact that an order is irregular or 
void for want of jurisdiction on the part 
of the court to make it will not prevent its 
reversal on appeal: Sheppard v. Guisler, 10 
Wash. 41. 

Failure of the court to make special find- 
ings cannot be urged on appeal, where no 
requests therefor appear in the record: Da- 
vis v. Ford, 15 Wash. 107. 

An appellant may urge as error the 
fact that judgment was taken against his 
codefendant before the expiration of the 
time allowed by law for answer, although 
said defendant failed to .appeal therefrom, 
when plaintiff’s right to judgment against 
appellant is dependent upon his right to 
judgment against his codefendant: Murray 
v. Guse, 10 Wash. 25. 

Where a case has been fairly and fully 
tried upon the evidence or the action of 
the lower court complained of is substan- 
tially correct, the appellate court will not 
consider erroneous rulings upon technical 
questions of practice of sufficient importance 
to warrant a reversal: Clein v. Wandschnei- 
der, 14 Wash. 257; Delamater v. Smith, 14 
Wash. 261; Mason v. MeGee, 15 Wash. 272. 

Upon an appeal from an order incident to 
a receiver’s suit, the appellate court is not 
authorized to inquire into the regularity of 
the proceedings leading up to the appoint- 
ment of the reeeiver: Radebaugh v. Railway 
Co., 8 Wash. 570. 
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On an appeal from an order appointing 
a receiver, the appellate court is authorized 
to examine fully into the matter, and de- 
termine whether the diserction reposed in 
the lower court has been abused: Roberts 
v. Bank, 9 Wash. 12. 


Review on appeals from specific orders: 
Sce 1 Remington’s Digest, pp. 206, 207, 
$ 380; Jones v. North Pacific Fish ete. Co., 
42 Wash. 332; Roberts v. Washington Nat. 
Bank, 9 Wash. 12; Belding v. Washington 
Cornice Co., 36 Wash. 549; Peterson v. Dil- 
lon, 27 Wash. 78; State ex rel. Dutch Miller 
ete. Co. v. Superior Court, 30 Wash. 43; 
Norris v. Campbell, 27 Wash. 654; Hunter 
v. Wenatchee Land Co., 36 Wash. 541; Stur- 
giss v. Dart, 23 Wash. 244, 


Abstract propositions of law will not be 
considered where there is nothing to show 
their bearing on the case: Yelm Jim v. Ter- 
ritory, 1 W. T. 63; Doran v. Brown, 16 
Wash, 703. 

Where validity of statute is in issue: See: 
Henry v. Thurston County, 31 Wash. 65s; 
Gies v. Broad, 41 Wash, 448, 

The invalidity of a statute may be de- 
clared upon appeal, although not raised hy 
either party to the appeal, where a question: 
is raised that might disturb friendly rela- 
tions with a sister state: State ex rel. Mack- 
intosh v. Superior Court, 45 Wash. 248. 

Where facts are not undisputed: See 1 
Remington’s Digest, p. 202, $ 366; Id.. p. 
221, $8 408-421; Northern Pac. R. Co. v. 
Miller, 20 Wash. 21; Phillips v. Port Town- 
send Lodge ete., 8 Wash. 529. 

Trial in equitable actions: See 1 Reming- 
ton's Digest, p. 203, § 369; Kilroy v. Mit- 
chell, 2 Wash, 407; Enos v. Wilcox, 3 Wash. 
44; Cadwell v. First Nat. Bank, 3 Wash. 
188; McKinnon v. Kingston Land € Imp. 
Co., 4 Wash. 535; Bartlett v. Reichenbeckor, 
6 Wash. 168; Roberts v. Washington Nat. 
Bank, 11 Wash. 550. 

Theory and grounds of decision of lower 
court—Scope and theory of case: See 1 
Remington’s Digest, p. 203, $ 370; Walker 
v. MeNeill, 17 Wash. 582; State ex rel. 
Holgate v. Superior Court, 19 Wash. 114; 
Meals v. De Soto Placer Min. Co., 33 Wash. 
302; Riverside Land Co. v. Pietsch, 35 
Wash. 210; Sherman v. Sweeney, 29 Wash. 
321; Shoemake v. Stimson, 16 Wash. l; 
Pepnerall v. City Park Transit Co., 15 
Wash. 176; Nielsen v. Northeastern Si- 
berian Co., 40 Wash. 194; Shook v. Sexton, 
37 Wash. 509; Yarwood v. Billings, 31 
Wash. 542; Standard Furniture Co. v, An- 
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derson, 38 Wash. 582; Normile v. Thomp- 
son, 37 Wash. 465. 


An action to quiet title, tried in the court 
below as if upon sufficient pleadings, must 
be tried upon the same theory on appeal: 
Sylvester v. State, 46 Wash. 585, 


The appellant has a right to appeal on 
the judgment-roll and question the suffi- 
ciency of the complaint and findings to sup- 
port the judgment: Ramsdell v. Ramsdell, 
47 Wash. .444. 


Where, in an action brought by a city to 
determine the damages to abutting prop- 
erty by a regrade, the defendant moved to 
dismiss the action for the reason that the 
city had failed to show any damage, the 
defendant cannot urge error in the direc- 
tion of a verdict of no damages for the 
plaintiff because the jury viewed the prem- 
ises and the question of damages should 
have been submitted to it: Seattle v. Buty, 
50 Wash. 139, 


Correct decision based upon erroneous 
grounds: See 1 Remington’s Digest, p. 204, 
$ 371; Dillon v. Spokane County, 3 W. T. 
498; Thompson v. Huron Lum. Co., 4 Wash. 
606; Tullis v. Shannon, 3 Wash, 716; Lyts 
v. Keevey, 5 Wash. 606; Brennan v. Front 
St. Cable R. Co., 8 Wash. 363; Chezum v. 
Parker, 19 Wash. 645; Birmingham v. Cheet- 
ham, 19 Wash. 657; Sanders v. Bartelt, 
24 Wash. 244; Gerhard v. Worrell, 20 
Wash. 492; Marble Savings Bank v, Will- 
lams, 23 Wash. 766. 

Decision on motion for new trial or af- 
ter grant of new trial: See 1 Remington’s 
Digest, p. 204, § 371; Trumbull v. Jack- 
man, 9 Wash. 524; Dennis v. Montesano 
Nat. Bank, 38 Wash. 435; Rotting v. 
Cleman, 12 Wash. 615; Griggs v. MacLean, 
33 Wash. 244; Colvin v, Northern Pac. R. 
Co., 42 Wash. 5; Gray v. Washington Water 
P. Co., 27 Wash. 713; Armstrong v. Musser 
Lum. & Mfg. Co., 43 Wash. 584; Gray v. 
Washington Water Power Co., 30 Wash. 
154; Cook v. Skinner, 46 Wash. 246; Angus 
v. Wamba, 50 Wash. 353; Best v. Seattle, 
50 Wash. 533. 

As to trial de novo, see 1 Remington’s Di- 
gest, p. 204, § 37314; Wolferman v. Bell, 6 
Wash. 84; James v. James, 35 Wash. 650; 
Squire v. Sidney, 37 Wash. 1; Dormitzer v. 
German Sav. & Loan Soc., 23 Wash. 132. 


WHAT MAY BE REVIEWED, IN GEN- 
ERAL: See 1 Remington’s Digest, pp. 205, 
208, §§ 375-383, 

As to interlocutory orders—On appeal 
from final judgment: See 1 Remington’s Di- 
gest, p. 206, $ 379; Thompson v. Sines, 18 
‘Wash. 359; Bingham v. Keylor. 25 Wash. 
156; Windt v. Banniza, 2 Wash, 147; Max- 
well v. Griffith, 20 Wash. 106; Jones v. St. 
Paul M. € M. R. Co., 16 Wash. 25; Scott 
v. Hallock, 16 Wash. 439; Griffith v. Se- 
attle Nat. Bank Bldg. Co., 16 Wash. 329; 
State ex rel. Vincent v. Benson 21 Wash. 
511; State ex rel. Washington Dredging etc. 
Co. v. Moore, 21 Wash. 629; bingham v. 
Keylor, 25 Wash. 156; Watkins v. Dorris, 
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24 Wash. 636; Dane v. Daniel, 28 Wash. 
155. 

An order dissolving an attachment issued 
on the ground of a conveyance of property 
with intent to defraud creditors, heard upon 
affidavits filed by each party, will not be 
disturbed on appeal unless clearly errone- 
ous: Hendelman v. Kahan, 48 Wash. 549. 

As to review of previous similar orders 
or proceedings, see 1 Remington’s Digest, 
p. 207, $ 381; Deming Inv. Co. v. Ely, 21 
Wash. 102; Clein v. Wandschneider, 14 
Wash. 257; State ex rel. Rucker v. Superior 
Court, 18 Wash. 227 (disapproving Burnham 
v. Spokane Mer. Co., 18 Wash. 207); Wil- 
son v. Seattle Dry Dock ete. Co., 26 Wash. 
297, Gibson v. Gibson, 18 Wash. 489; Can- 
non’s Estate, In re, 18 Wash. 101. | 

Appeals from subsequent orders after bar 
as to prior orders: Sce 1 Remington’s Di- 
gest, p. 208, $ 352; Nicol v. Skagit Boom 
Co., 12 Wash. 230; Sturgiss v. Dart, 23 
Wash. 244; Wilson v, Seattle Dry Dock ete. 
Co., 26 Wash. 297; State v. Bringgold, 40 
Wash. 12; Ellis v. Moon, 40 Wash. 114. 


PARTIES ENTITLED TO ALLEGE 
ERROR. —Estoppel to allege error—Com- 
mitted or invited by party complaining, or 
acquiesced in: See 1 Remington’s Digest, 
pp. 208, 209, 88 385, 386; Gilmore v. H. W. 
Baker Co., 12 Wash. 468; Reiner v. Craw- 
ford, 23 Wash. 669; North Yakima v. 
Scudder, 41 Wash. 15; State ex rel. Bick- 
ford v. Benson, 21 Wash. 365; Hodges v. 
Price, 38 Wash. 1; Dawson v. Dawson, 40 
Wash. 656; Corbin v. MeDermott, 33 Wash. 
212; Batcs v. Drake, 28 Wash. 447; State 
v. Shelton, 16 Wash. 590. 

Where a defense of usury was waived 
at the trial, the supreme court cannot, upon 
appeal by plaintiff and a reversal, permit 
the defendants a new trial as to such de- 
fense: Mantle v. Dabney, 44 Wash,‘ 193. 

Appellant cannot complain of a judgment 
reducing an excessive verdict, entered at 
appellant’s request, and accepted by respond- 
ent in lieu of a new trial: Hodge v. Hodge, 
47 Wash. 196, 

Error in refusing to grant a nonsuit is 
waived by proceeding with the trial: 
Adams v. Peterman Mfg. Co., 47 Wash. 484; 
Mooney v. Seattle, Renton & Southern R. 
Co., 47 Wash. 540, 

Where defendant introduces evidence aftcr 
denial of a motion for nonsuit, and makes 
motion for judgment on appeal, the su- 
preme court will only consider the motion 
for judgment: Wees v. Page, 47 Wash. 213. 

Appellant cannot raise the objection that 
there was no evidence to warrant a verdict 
upon an issue which was submitted to the 
jury by an instruction given at appellant’s 
request: Mevers v. Syndicate Heat & Power 
Co., 47 Wash. 48. 

Error in overruling a motion for a non- 
suit is waived by proceeding with the trial 
and introducing evidence: Curtin v. Clear 
Lake Lumber Co., 47 Wash. 260. 

The waiver of a nonsuit by proceeding 
with the trial, after exception taken, only 


allows the plaintiff the benefit of evidence 
thereafter introduced; and where the de- 
Jects in plaintiffs case are not eured 
thereby, the nonsuit may, on proper assign- 
ment of error, be granted on appeal: Di- 
muria v. Seattle Transfer Co., 50 Wash. 
t33. ; 
Error in overruling a demurrer to a com- 
plaint whieh failed to show jurisdictional 
facts as to venue is waived by answering 
over and trial on the merits, where the de- 
fendant was not misled and had full op- 
portunity to present the merits of his case, 
and the jurisdictional facts were established, 
so fur as the record discloses: Peterson v. 
Barry, 50 Wash. 361. 


Where defendant submitted its case with- 
out evidence, solely upon & question of 
pleadings and the burden of proof, it is 
not in a position to allege prejudicial error 
in the previous denial of motion for a con- 
tinnance asked for on the ground of the 
absence of a material witness: Port Blakely 
mill Co. v. Hartford Fire Insurance Co., 
50 Wash. 657. 


Appellant cannot complain of error in sus- 
taining an objection, where it forced re- 
spondent to make the objection and gained 
oll it sought in the court below, since 
it thereby invited the ruling: Ranous v. 
Seattle Electrie Co., 47 Wash. 544. 

Appellants cannot allege error in findings 
which are substantially identical with the 
findings requested by them; and that being 
the only error urged, the appeal will be 
dismissed: Jensen v. Sheard, 49 Wash, 593. 

Proceeding with the trial, after the over- 
ruling of a motion for nonsuit, does not 
preclude the defendants from insisting upon 
a motion for a directed verdict at the end 
of the case, upon which the suflicieney of 
the whole of the evidenee comes up for 
review: Gardner v. Porter, 45 Wash. 158. 

Fstoppel by appellant’s motions or pro- 
eredings: See 1 Remington’s Digest, pp. 
209,210, 8387; Dixon v. Bausman, 17 Wash, 
304; Mitchell y, Matheson, 23 Wash, 723; 
Mosher v. Bruhn, 15 Wash. 332; Hardin 
v. Mullen, 16 Wash. 647; Mages v. Mor- 
gan, 30 Wash, 604; Dawson v. Dawson, 40 
Wash, 656; Seal v. Cameron, 24 Wash. 62; 
O'Brien v. Allen, 42 Wash. 393, and notes 
to last section, 

Error urged by respondent, and eross-ap- 
penis: See ] Reinington's Digest. p. 210, 
$ 3583; Jenkins v. Jenkins University. 17 
Wash. 160; Ablott v. Thorne, 34 Wash, 
602: Isanes v. Barber, 10 Wash. 124; Glenn 
v. Hi, 11 Wash. 541; Langert v. David, 
14 Wash, 589: Tacoma v. Tacoma Light 
ete, Co, 16 Wash, 255; Sitton v. Dubois 
14 Wash, 624; Pepperall v, City Park Tran- 
sit Co, 15 Wash. 176; Phillips v. Rey- 
nolds, 20 Wash, 374; Taeoma v. Tacoma 
Los W. Co. 17 Wash. 455; State v. Symes, 
17 Wash. 596; State ex rel. Ledger Pub, 
Co. ve Gloyd, 14 Wash, 5; Gray v. Wash- 
ington Water Power Co. 27 Wash. 713; Id, 
20 Wash. 131: Whiting v. Donsnton. 31 
Wash. 227; Watson v. Sawyer, 12 Wash 
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35; Lawyer Land Co. v. Steel, 41 Wash. 
411. 

PRESUMPTIONS IN GENERAL: See 
1 Remington's Digest, pp. 212-215, §§ 390- 
399; Byers v. Rothschild, 11 Wash. 296; 
Wilson v. Aberdeen, 25 Wash, 614; Gay 


ov. Havermale, 27 Wash. 390; Seattle v. 
Whitworth, 18 Wash. 126; State ex rel. 


Sander v. Jones, 20 Wash. 576. 

Where the evidence is not brought up, 
it will be presumed on appeal that the 
court did not refuse to admit evidence on 
the issues made: Shaw v, O’Neill, 45 Wash. 
93. 

Burden of showing error: Sce 1 Reming- 
ton’s Digest, p. 212, $ 391; Spokane & 
Vancouver Gold & C. Co. v. Colfelt, 24 
Wash. 568; Carpenter v. Barry, 26 Wash. 
255; Collett v. Northern Paeifie R. Co., 23 
Wash. 600; Gray v. Washington Water 
Power Co., 30 Wash, 665; Gay v. Haver- 
male, 27 Wash. 390. 

The burden is upon appellants to show 
that errors alleged operated to their preju- 
dice: Collins v. Huffman, 48 Wash. 184. 

Presumptions as to pleadings: See 1 Rem- 
ington’s Digest, 213, § 394; Bishop v. 
Averill, 17 Wash, 209; Hall v. Woolery, 20 
Wash. 440. The sufficiency of the complaint 
cannot be first raised on appeal where, sup- 
plemented by evidence admitted, a cause of 
action is disclosed: Budlong v. Budlong, 
48 Wash. 645. Where there is a demurrer 
upon two grounds, and an order sustain- 
ing the demurrer upon one ground, it will 
be presumed that it was overruled as to 
the other ground stated: Sequim Bay Can- 
ning Co. v. Bugge, 49 Wash. 127. 

Presumptions as to admissibility of evi- 
dence: See 1 Remington’s Digest, p. 213, 
$ 395; Thompson v. Territory, 1 W. T. 547; 
Francioli v. Brue, 4 Wash, 124; Wilson v. 
Aberdeen, 25 Wash. 614. 

Presumptions as to instructions: See 1 
Remington’s Digest, p. 214, § 396; Bay 
View Brewing Co. v. Tecklenberg, 19 Wash, 
469; Grifith v. Ridpath, 38 Wash. 540, 

Presumptions as to verdicts and findings: 
See 1 Remington’s Digest, p. 214, § 397; 
Gay v. Havermale, 27 Wash. 390; Peterson 
v. Johnson, 20 Wash. 497; State v. Strode- 
mier, 41 Wash, 159; Slyfield v. Willard, 
43 Wash. 179. 

Presumptions as to judgments and orders: 
See 1 Remineton’s Digest, p. 214, $ 398; 
3vers v. Rothschild, 11 Wash. 296; Noerd- 
linger v. Huff, 31 Wash. 360. 

Presumptions as to taking and perfect- 
ing appeal or other proceeding for review: 
See 1 Remington's Digest, p. 215, $ 290; 
Elna v. Carney, 4 Wash, 418; Thompson 
v. Sines, JS Wash, 309; Ranahan v. Gib- 
bons, 23 Wash. 255; State ex rel, Roberts 
v. Superior Court, 32 Wash, 142, 

JUDICIAL NOTICE OF RECORDS. — 
The supreme court will take judicial notice 
of its own reeords and of what issues were 
presented for determination by the record 
in a given canse: Stallenp v. Tacoma, 13 
Wash, 141, See Sweeney v. Waterhouse & 
Co, 23 Wash, 613, 
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EVIDENCE, SUFFICIENCY OF — 
Where there was suficient competent evi- 
dence before the jury to support the ver- 
diet, it will not be disturbed upon appeal: 
Moore v. Palmer, 14 Wash. 134; Bucklin 
v. Miller, 12 Wash. 152; Robertson v. Wool- 
ley, 12 Wash. 326; Aultman v. Mills, 9 
Wash. 68; Moore v. Brownfield, 7 Wash. 
23; Burden v. Cropp, 7 Wash. 198, 

The verdiet of a jury will not be set 
aside upon appeal where there is any sub- 
stantial eontliet in the testimony: Miller 
v. Bean, 13 Wash. 516; Mitchell v. Rail- 
way Co., 13 Wash. 560; Klepsch v. Donald, 
8 Wash. 162; State v. Manville, 8 Wash. 
523. 

Where there is a substantial conflict over 
the facts upon which a temporary injune- 
tion has been granted, the supreme court 
will not, on an uppeal from such order, dis- 
turb the action of the lower court: West 
Coast Co. v. Winsor, 8 Wash. 490. 

Where the testimony is presented in the 
shape of depositions the supreme court is 
warranted in setting aside the verdict of 
the jury when satisfied it is against the 
evidence: Graetz v. Melktenzie, 9 Wash. 696. 

When the insufficiency of the evidence to 
support the verdict is not specified as a 
ground for a new trial before the trial 
court, the objection cannot be urged on 
appeal: Grocery Co. v. Bariow, 12 Wash. 
21; Tingley v. Land Co., 9 Wash. 34. 

Where the amount of damages found by 
the jury has been revised by the trial 
court, the appellate court will not interfere 
with the verdict so revised, in the absence 
of something in the record authorizing such 
interference: Washington v, Railway Co., 13 
Wash. 9. 

If the jury finds a verdict for the princi- 
pal and interest of a promissory note, it 
will not be disturbed on the ground that 
the note had been materially altered after 
execution, if the evidence on that point is 
contlicting, and the court’s instructions are 
not in the record. In such a case the ap- 
pellate court will presume that the trial 
court gave proper instructions and that the 
jury found the note had not been altered: 
Hardy v. Hohl, 11 Wash. 1. 

QUESTIONS OF FACT, VERDICTS, 
AND FINDINGS: See 1 Remington’s Di- 
gest, pp. 221-229, 88 408-421; East Spring 
Street, In re, 41 Wash. 366; Doyle v. Great 
Northern R. Co., 43 Wash. 558; State ex 
rel. Olson v. Christopher, 43 Wash, 72; Hin- 
dle v. IHoleomb, 34 Wash. 336; Weber v. 
Snohomish Shingle Co., 37 Wash. 576; Sel- 
ber v. Springbrook Trout Farm, 19 Wash. 
49; MeDongall v. Walling, 19 Wash. 80; 
State v. Coates, 22 Wash, 601; Lawson 
v. Seattle & Renton R. Co., 34 Wash. 500; 
Stowe v. La Conner Trad. & Transp. Co., 
39 Wach. 28. 

Credibility of witnesses: See 1 Reming- 
ton’s Digest, p. 222, § 410; Brasen v. Se- 
attle ete. R. Co., 4 Wash. 754; Bucklin v. 
Miller, 12 Wash. 152; Miller v. Bean, 13 
Wash. 516; Hindle v. Holeomb, 34 Wash. 
336; State v. Mann, 39 Wash. 144, 
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A verdict approved by the trial judge will 
not be disturbed on appeal because a:rainst 
the testimony of a witness not directly cun- 
tradicted, since his credibility was for the 
jury: Johnson v. Great Northern R. Co., 
48 Wash, 325. 

Probative force of evidence: See 1 Rem- 
ington’s Digest, p. 222, §411; MeNichol v. 
Coilins, 30 Wash, 318; Furth v. Snell, 6 
Wash, 542; Tacoma v. Tacoma Light & 
Water Co., 17 Wash. 458; Aultman, Miller 
& Co. v. Mills, 9 Wash, 68; Bausman v. 
Cameron, 26 Wash. 352. 

The probative force of evidence is for the 
jury: Sudden € Christenson v. Morse, 48 
Wash. 101. 

Verdicts—When set aside: See 1 Rem- 
ington's Digest, pp. 222, 223, $ 412; Ta- 
coma v. Tacoma L. & W. Co., 16 Wash. 
228; Miller v. Dumon, 24 Wash. 648; Woolf 
v. Washington R. & Nav. Co., 37 Wash. 
491; Graetz v. McKenzie, 9 Wash. 696. 

The lower court is justified in taking a 
case from the jury where the clear weight 
is on one side, although there is conflicting 
evidence: Guley v. N, W. Coal ete. Co., 7 
Wash. 491; Tacoma v. Tacoma Light & W. 
Co., 16 Wash. 288. Contra (overruling last 
two eases): Tacoma v. Tacoma L. € W. Co., 
17 Wash. 458; Pronger v. Old Nat. Bank, 20 
Wash, 618; Brown v. Seattle City R. Co., 16 
Wash. 465. 

The verdict of a jury is not binding on 
questions of fact, where it is not consistent 
with the special findings and such findings 
are not consistent with themselves: Boucher 
v. Oregon R. € Nav, Co., 50 Wash. 627. 

Where a verdict is clearly excessive and 
out of all reason, and the result of passion 
or prejudice, and the right of recovery is 
doubtful, the verdiet should not be merelv 
reduced and allowed to stand in any of 
its findings, but a new trial should be or. 
dered: Olson v. Northern Pac. R. Co., 49 
Wash. 626. 

Verdiets when not set aside: See 1 Rem- 
ington’s Digest, pp. 223, 224, & 413; Ram- 
age v. Littlejohn, 17 Wash. 386; Brown 
v. Seattle City R. Co., 16 Wash. 465; Du 
Clos v. Bateheller, 17 Wash. 389; Mahrt 
Co. v. Hyman-Hall Co.. 17 Wash. 415; Ta- 
coma v. Tacoma L. € W. Co., 17 Wash. 458; 
Selber v. Springbrook Trout Farm, 19 Wash. 
49; McDougall v. Walling, 19 Wash. 80; 
Swadling v. Barneson, 21 Wash. 699; Dow 
v. Dempsey, 21 Wash. 86; Bussaniez v. 
Myers, 22 Wash. 369; Smith v. Buckman, 
22 Wash. 299; Graff v, Gottstein, 22 Wash. 
287; Miller v. Dumon, 24 Wash. 648; Sie- 
vers v. Dalles etc. Nav. Co., 24 Wash. 302; 
Herman v. Great Northern R. Co., 27 Wash. 
472; Stanley v. Stanley, 27 Wash. 570; 
Budlong v. Budlong, 31 Wash. 228; 
Sehmitz v. Kirchan, 32 Wash. 546; State 
v. Detherage, 35 Wash. 326; State v. 
Druxinman, 34 Wash. 257; Lawson v. Se- 
attle & Renton R. Co., 34 Wash. 500: Go 
Fun v. Fidalgo Island ete. Co., 37 Wash. 
238: Collins v. Bacon, 38 Wash, 80; Snyder 
v. Parker, 19 Wash. 276; Horst v. Silver- 
man, 20 Wash. 233; Morris v. Frye-Brulin 
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Co., 20 Wash. 257; State v. Maldonado, 21 
Wash, 653; State v. Coates, 22 Wash. 601; 
Reiner v. Crawford, 23 Wash. 669; Uren 
v. Golden Tunnel Min. Co., 24 Wash. 261; 
Packer v. Third St. & Sub. R. Co., 24 Wash, 
646; Bausman v. Cameron, 26 Wash. 352; 
State v. Norris, 27 Wash. 453; State v. 
Roller, 30 Wash. 692; State v. Bailey, 31 
Wash. $9; Bertelson v. Hoffman, 35 Wash, 
459; Dodds v. Gregson, 33 Wash. 402; 
Hays v. Ray, 37 Wash. 58; Hawkins v. 
Casey, 38 Wash. 625; Dean v. Oregon R. 
& Nav. Co., 38 Wash. 565; Irby v. Phillips, 
40 Wash. 618; Anderson v. White, 18 Wash, 
658; Pronger v. Old Nat. Bank, 20 Wash. 
618; Friedman v. Manley, 21 Wash. 43; 
Johnston v. MeCart, 24 Wash. 19; Wulf 
v. Sullivan, 24 Wash. 306; Ingram v. Wish- 
kah Boom Co., 35 Wash. 191; Moynahan 
v. Interstate Mining etc. Co., 31 Wash, 417; 
State v. Van Waters, 36 Wash. 358; Mor- 
ton v. Moran Bros. Co., 30 Wash. 362; 
Goupille v. Chaput, 43 Wash. 702; Otto- 
meier v. Hornburg, 50 Wash. 316; Abby v. 
Wood, 43 Wash. 379; Shepard v. Minne- 
apolis Threshing Machine Co., 50 Wash. 
242; Hageness v. Tacoma R. & Power Co., 
49 Wash. 590; Smith v. Michigan Lum. Co., 
43 Wash. 402; Ball v. Megrath, 43 Wash. 
107; Bogard v. Bartruff, 48 Wash. 15; 
Warwick v. Hitchings, 50 Wash. 140; 
Suell v. Jones, 49 Wash. 582; Brennan v. 
Seattle, 46 Wash, 427; Waldron v. Lynn, 46 
Wash, 69; Belch v. Big Store Co., 46 Wash. 
1; Richardson v. Agnew, 46 Wash. 117; 
Pachko v. Wilkeson Coal and Coke Co., 46 
Wash. 422; Schultz v. Simmons Fur Co., 
46 Wash. 555; Norman v. Bellingham, 46 
Wash. 205; Larson v. Lorer, 48 Wash, 551; 
Strandell v. Moran, 49 Wash. 533. 


ACTIONS WITHOUT JURY — RE- 
VIEW OF EVIDENCE.—The judgment or 
the findings of the lower court in an action 
tried without a jury will not be disturbed 
on an appeal where the evidence is con- 
fl'eting: Doonan v. Morrison, 12 Wash. 45; 
Riddell v. Prichard, 12 Wash. 601; Plaster 


Co. v. Johnson, 10 Wash. 445; Fisher v. 
Quigley, 8 Wash, 327 ; Dougan v. Abbott, 
7 Wash. 370. 


The supreme court will not hesitate to 
substitute its judgment for that of the 
lower court upon questions of fact in a 
case tried by the lower court on testimony 
reported by a referee: Seattle v. Parker, 13 
Wash. 450, 

In all eases tried by the lower court 
without a jury, the appellate court will ex- 
amine the evidence de novo, and may set 
aside the findings and conclusions of the 
trial court, even though the evidenee be 
eontlieting: Allen v. Swerdtiger, 14 Wash, 
461; Furth v. Baxter, 24 Wash. 608. See 
Wolferman v. Bell, 6 Wash. 84. 


Findings—Form and sufficiency in gen- 
eral; See 1 Remington's Digest, p. Edo Š 
415; Hadevis v. Nutting, 43 Wash. 40; 
mer v. Washington Securities Inv. Co. 43 
Wash. 401; Hardwick v. Getter, 43 Wash. 
644, 
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As to review of findings in actions at law 
tried without a jury, see 1 Remington’s 
Digest, pp. 227, 228, § 418; Second Nat. 
Bank v. Hatch, 24 Wash. 421; Ryan v. 
Northern Pac. R. Co., 19 Wash. 533; Title 
Guaranty etc. Co. v. Seattle Theatre Co., 23 
Wash. 517; Cantwell v, Nunn, 45 Wash. 
536; Shead v. Moore, 31 Wash. 283; Rid- 
dell v. Prichard, 12 Wash. 601; State ex 
rel. Grinsfelder v. Spokane St. R. Co., 19 
Wash. 518; Furth v. Baxter, 24 Wash. 608; 
Knapp v. Crawford, 16 Wash. 524; Furth 
v. Kraft, 25 Wash. 590; Jordan v. Coulter, 
30 Wash. 116; Lilly v. Lilly, bogardus & 
Co., 39 Wash. 337; Carstens & Earles v. 
Jline, 39 Wash. 498; Brooks v. McCabe, 39 
Wash, 62; Anthes v. Erickson, 43 Wash. 
491; Galbraith v. Carmode, 43 Wash. 456; 
Lerch v. Wonder Department Store, 45 
Wash, 367; Graham v. Bell-Irving, 46 Wash. 
607; Kane v. Jones, 46 Wash. 631; Scig- 
mund v. Seigmund, 46 Wash. 572; Erick- 
son v. Hochbrune, 47 Wash. 33: Merrill v. 
O'Bryan, 48 Wash. 415; Duteau v. Barto, 
48 Wash. 207; Ulrich v. Stephens, 48 Wash. 
199; Wilcox v. Watson, 49 Wash. 215; 
Movlan v. Moylan, 49 Wash. 341. 

Effect of findings in equitable actions: 
Sce 1 Remington’s Digest, pp. 225, 226, $ 
416; Skeel v. Christensen, 17 Wash. 649; 
Golden v. Bullion Min. Co., 18 Wash. 183; 
Law v. Sceley, 37 Wash. 166; Criswell v. 
Directors School Dist. No. 24, 34 Wash. 
420; Van Behren v. Rettkowski, 37 Wash. 
247; Reid v. Slocum, 34 Wash. 173; Hill 
Y. Gardner, 35 Wash. 529; O'Sullivan v. 
O’Sullivan, 35 Wash. 481; Esmond v. Gillies 
Log etc. Co., 36 Wash. 499; Sherlock v. 
Van Asselt, 34 Wash. 141; Minder v. Mot- 
taz, 37 Wash. 474; Ford v. Jones, 22 Wash. 
111; Reed v. Parker, 33 Wash. 107; Bounds 
v. Bounds, 23 Wash. 593: Rowland v. Eske- 
lund, 49 Wash. 679; Wainwright v. Wain- 
wright, 40 Wash. 117; Swift v. Swift, 39 
Wash. 600; Gould v. Fredenburg, 16 Wash. 
699; Washington Dredging etc. Co. v. Part- 
ridge, 19 Wash, 62; Noyes v. King County, 
18 Wash. 417; Riddell v. Brown, 25 Wash. 
514; Funk v. Hensler, 31 Wash. 528; Gray's 
Harbor Boom Co. v. Lytle L. & M. Co., 36 
Wash. 151; Proulx v. Stetson & Post Mill 
Co., 6 Wash. 478; Kirschberg v. Marymont, 
21 Wash. 705; Boardman v. Hager, 24 
Wash. 487; Van Brocklin v. Queen City 
Printing Co., 19 Wash, 552; Peck v. Stans- 
field, 12 Wash. 101; Skeel v. Christensen, 
17 Wash. 649; National Bank of Commerce 
v. Cook, 31 Wash. 477; Poler v. Poler, 32 
Wash. 400; Prospectors Development Co. v. 
Brook, 32 Wash. 310; Borrow v. Borrow, 34 
Wash. 684; Cullen v. Whitham, 33 Wash. 
066; Chantler v. Hubbell, 34 Wash. 211; 
Cochran v. Yoho, 34 Wash. 238; Miller v. 
Miller, 38 Wash. 605; Long v. Long. 38 
Wash, 218; Eno v. Sanders, 39 Wash. 238; 
Brill v. Hayford, 41 Wash, 468, 

Findings in equity, when reversed: See 1 
Remington's Digest, p. 227, § 417; Allen v. 
Swerdtiger, 14 Wash, 461; Roberts v. Wash- 
ington Nat, Bank, 11 Wash. 550; Cleveland 
v. Glover, 13 Wash. 131; Ranahun v. Gib- 
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bons, 23 Wash. 255; Ordway v. Downey, 18 
Wash. 412; Wyant v. Wyant, 14 Wash. 701; 
Garfinkle, In re, 37 Wash. 650; Tacoma Gas 
and Electric Light Co. v. Pauley, 49 Wash. 
562, 

Rulings in equitable suits and cases tried 
without a jury: See 1 Remington’s Digest, 
p. 239, § 451; New Whatcom v. Bellingham 
Bay Imp. Co., 16 Wash, 131; Washougal 
etc. Transportation Co. v. Dalles ete. Nav. 
Co., 27 Wash. 490; Ingram v. Golden Tun- 
nel Min. Co., 25 Wash. 318; Rohrer v. 
Snyder, 29 Wash. 199. 
~ Errors not affecting trial de novo in su- 
preme court: See 1 Remington's Digest, pp. 
239, 240, $ 452; Rohrer v. Snyder, 29 Wash. 
199; Davies v. Cheadle, 31 Wash. 168; Funk 
v. Hensler, 31 Wash. 528; Field’s Estate, 
In re, 33 Wash. 63; Hankle v. Denison, 34 
Wash. 51; Jefferson County v. Trumbull, 34 
Wash. 276; Hunt v. Phillips, 34 Wash. 362; 
Muir v. Westcott, 34 Wash. 463; Cooke v. 
Cain, 35 Wash. 353; Bonne v. Security Sav- 
ings Society, 35 Wash. 696; Law v. Seeley, 
37 Wash. 166; Van Behren v. Rettkowski, 
37 Wash. 247; Gilmer v. Holland Inv. Co., 
37 Wash. 589; Krish v. Interstate Fisheries 
Co., 39 Wash. 381; Ekstrand v. Barth, 41 
Wash. 321; Lewiston Water Power Co. v. 
Brown, 42 Wash. 555; Erickson v. Modern 
Woodmen, 43 Wash. 242; Hastings v. Ana- 
cortes Packing Co., 29 Wash, 224; Shank v. 
Wilson, 33 Wash. 612; Hodges y. Price, 38 
Wash. 1; Spokane Traction Co. v. Granath, 
42 Wash. 506; Hopkins v. International 
Lumber Co., 33 Wash. 181; Port Townsend 
v. Lewis, 34 Wash. 413; Theater v. King, 41 
Wash. 134; Tilden v. Gordon & Co., 34 
Wash. 92; Carstens & Earles v. Hine, 39 
Wash. 498; Brown v. Baldwin, 46 Wash, 
106. 


OBJECTIONS NOT RAISED BELOW.— 
Objection which should properly be urged 
before the lower court in the first instance, 
if not so made, will not be considered by 
the appellate court: Cook v. Tibbals, 12 
Wash. 207; Slater v. Bank, 12 Wash. 448; 
Grocery Co. v. Barlow, 12 Wash. 21; Bozzio 
v. Vaglio, 10 Wash. 270; Warburton v. 
Ralph, 9 Wash, 537; State v. Regan, 8 
Wash. 506; McEachern v. Brackett, 8 Wash. 
652; Railway Co. v. Johnson, 7 Wash. 97; 
Main v. Johnson, 7 Wash. 321; Earles v. 
Bigelow, 7 Wash. 581. 

Review as to matters not before or in- 
vestigated in the lower court: See 1 Rem- 
ington’s Digest, p. 205, §§ 375, 376; Hinch- 
man v. Point Defiance R. Co., 17 Wash. 399; 
Smith v. Lamping, 27 Wash. 624; Gray v. 
Washington Water a Co., 27 Wash. 
713. 

An appeal from an order refusing to 
strike am amended complaint and dismiss 
the action does not bring up the question 
whether the action is barred by the statute 
of limitations, or the sufficiency of the 
pleading: Albin v. Seattle Electric Co., 46 
Wash. 420. 

Objections to the introduction of evi- 
dence will not be considered on appeal, 
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unless the proper grounds of objection 
were called to the attention of the trial 
court: Bolster v. Stocks, 13 Wash. 460; 
Price v. Scott, 13 Wash. 574; Kohne v. 
White, 12 Wash. 199; Trust Co. y. Gallaher, 
12 Wash. 507; Gustin v. Jose, 11 Wash. 
4 


The alleged unconstitutionality of an 
act will not be considered on appeal when 
not raised in the court below or in the 
briefs in the supreme court: Boom ue. v. 
Smith, 15 Wash. 138. 

A defect of parties plaintiff is not 
ground for reversal where there is nothing 
in the record to show that the objection 
was raised on the trial: Jenkins v. Land 
Co., 13 Wash. 502. 

The appellate court will not pass upon 
the effect of admitting incompetent evi- 
dence on cross-examination where the rec- 
ord does not contain the direct evidence 
upon which the cross-examination was 
based: Maitland v. Zanga, 14 Wash. 92. 

Objection to a statement of facts be- 
cause it was served before the original was 
filed should first be made to the trial 
court: State v. Moss, 13 Wash. 42. 

An objection that no findings of fact 
were made by the trial court cannot be 
urged on appeal unless there was a request 
for a general finding, or an objection 
raised for want of one when presented in 
the lower court: Remington v. Price, 13 
Wash. 76; Plaster Co. v. Johnson, 10 Wash. 
445. 

On appeal, the appellant must: confine 
himself to objections urged on the trial, 
nor will he be permitted, after having ex- 
cepted specially to a ruling of the lower 
court, to urge a different ground for the 
objection before the appellate court: 
Sweeney v. Elevator Co., 14 Wash. 562. 

Where there was no objection made to 
the introduction of testimony, and no mo- 
tion for a nonsuit for a failure of proof, 
or any request for an instruction to the 
jury to find for the appellant for such fail- 
ure, an objection to the form of the action 
can, at most, only raise the question as to 
whether the evidence was suficient to sus- 
tain the verdict: Id. 


EXCEPTIONS TO FINDINGS, ETC.— 
A general exception to all the findings 
of the lower court is sufficient on appeal 
to obtain a review of the evidence, or to 
raise any question as to the correctness of 
any particular findings: Ballard v. Keane, 
13 Wash. 201; Hannegan v. Roth, 12 mash. 
65; Irwin v. Water Co., 12 Wash. 112 
Moyer v. Van de Vanter, 12 Wash. 377; 
Cook v. Tibbals, 12 Wash. 207; Fremont 
Co. v. Denny, 12 Wash, 251; Schoonover v. 
Condon, 12 Wash. 475; Blackwell v. Me- 
Lean, 9 Wash. 301. 

In an equitable action, when the find- 
ings of fact of the trial court have been 
duly excepted to, the appellate court must 
review the evidence: Cleveland v. Glover, 
13 Wash. 131; Roberts v. Bank, 11 Wash. 
550, 
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An appeal will not be dismissed because 
the findings of fact of the trial court and 
the exceptions thereto are not printed in 
appellant’s brief, where the decree ap- 
pealed from is attacked on the ground that 
it is not supported by the evidence: Fares 
v. Gleason, 14 Wash. 657. 


A finding of fact by the trial court, even 
in an equitable procecding, will not be set 
aside upon appeal, unless there is a pre- 
punderance of evidence against it: Scott 
v. Bourn, 13 Wash. 471; Harnay v. Peter- 
son, 9 Wash. 152; Roy v. Scott, 11 Wash. 
399, 

\Where a bill of exceptions does not 
make a record of what actually happened 
upon the trial, but of what occurred on the 
hearing of the motion for a new trial, it 
is not entitled to consideration by the ap- 
pellate court: Waite v. Stroud, 9 Wash. 
333. 

Errors arising upon a ruling of the 
court in regard to the right of argument 
cannot be urged upon appeal after waiver at 
the trial: State v. Ackles, 8 Wash. 462. 


HARMLESS ERRORS: See 1 Reming- 
ton’s Digest, pp. 229-246, 88 422-471. 
Errors committed by the trial court which 
are harmless will not be considered on ap- 
peal: Lewis v. MeReavy, 7 Wash. 294. 


The admission of incompetent evidence be- 
fore a jury whose verdict is advisory only, 
or in an action tried without a jury, is a 
harmless error, where there is sufficient 
competent evidence to warrant the find- 
ings of the lower court: Peck v. Stanfield, 
12 Wash. 101; Benson v. Hart, 10 Wash. 
301; Merchants’ Bank v. Peet, 9 Wash. 237. 


The exelusion of impeaching testimony 
is not prejudicial error, where the facts to 
which the witness has testified are testified 
to bv a number of other witnesses: State 
v. Holmes, 12 Wash. 169. 


Error cannot be predicated upon an im- 
proper question asked upon cross-examina- 
tion, to which objection is not made until 
after answer to it, and the answer as given 
is one alleging ignorance upon the subject 
matter of the question: Harker v, Wool- 
ery, 10 Wash. 484. 

Taking the plaintiff’s testimony, hecause 
of inability to attend court, at his resi- 
dence, in the presence of the judge, jury 
and counsel, while an irregularity, is not 
prejudicial error: Sutton v. Snohomish, 11 
Wash, 24. 

Where it appears from the reeord and 
from the verdict of the jury that they 
were not misled by erroneous instructions 
of the court, the error is harmless and 
will not warrant a reversal: Gustin v. Jose, 
11 Wash. 348. 

Although an instruction to the jury may 
have been wrongfully given, it is binding 
and conclusive on the jury: Pepperall v. 
Transit Co., 15 Wash, 176. 

The refusal of the court to strike out 
improper remarks of counsel at the time 
of their utterance is harmless error, where 
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the court later instructs the jury to dis- 
regard them: State v. Reagan, 8 Wash, 506. 


Although the refusal of the court to com- 
pel plaintiff, on motion, to elect between 
two causes of action pleaded in his com- 
plaint may be error, it is not prejudicial 
if an election be made by plaintiff at tie 
opening of the trial: Van Hook v. Burns, 
10 Wash. 22, 

Presumption as to effect of error: Sce 1 
Remington's Digest, p. 229, § 422; Lillie v. 
Shaw, 22 Wash. 234; State v. Hawkins, 23 
Wash. 289; Galbraith v. Carmode, 43 Wash. 
456; Spokane € Idaho Lum. Co, v, Stanley, 
25 Wash. 653. 


Error must affeet substantial rights: Sce 
1 Remingion’s Digest, p. 230, $ 425; Johnson 
v. Cook, 24 Wash. 474; Sievers v. Dalles, 
Portland ete. Co., 24 Wash. 302; O’Brien v. 
Allen, 42 Wash. 393; Woodhouse v. Powles, 
43 Wash. 617; Storseth v. Folsom, 50 Wash. 
456; Veysey v. Thompson, 49 Wash, 571. 


Errors not affecting result: See 1 Rem- 
ington’s Digest, p. 230, $ 426; Seattle Trust 
Co. v. Kerry, 19 Wash. 389; Wilson v. Hub- 
bard, 39 Wash. 671; Hunner v. Mulcahy, 45 
Wash. 365. 

Objections that do not relate to right of 
appellant: See 1 Remington's Digest, p. 
231, §427; Munroe v. Sedro Lum. ete. Co., 
16 Wash. 694; State v. MeCann, 16 Wash. 
249; Long v. Eisenbeis, 23 Wash. 556; Zilke 
v. Woodley, 36 Wash. 84; Fulton v. Methow 
Trading Co., 45 Wash. 136; Graham v. Bell- 
Irwing, 46 Wash. 607. 

Error on issues found in favor of appel- 
lant: See 1 Remington’s Digest, p. 231, 
§ 428; Hart Lumber Co. v. Rueker, 20 Wash. 
383; Lavanway v. Cannon, 37 Wash. 593; 
Allen v. Chamber, 13 Wash, 341; Bay View 
Brewing Co. v. Tecklenberg, 19 Wash. 469; 
Harris v. Halverson, 23 Wash. 770; Lowns- 
dale v. Grays Harbor Boom Co., 36 Wash. 
198, 

Errors in cases of decisions correct on 
merits: See 1 Remington’s Digest, p. 231, 
$ 429; Smith v. Tavlor, 2 Wash. 422; Dear- 
born Foundry Co. v. Augustine, 5 Wash. 67; 
Seattle v. Columbia ete. Co., 6 Wash. 379; 
Brygger v. Schweitzer, 5 Wash. 564; Dela- 
mater v. Smith, 14 Wash. 261; Baker v. 
Bicknell, 14 Wash. 29; Titlow v. Cascade 
Oatmen] Co., 15 Wash. 652; Clein v. Wand- 
schneider, 14 Wash, 207; Budlong v. Bud- 
long, 43 Wash. 359. 

View that decision manifestly correct 
eures previous errors: See 1 Remington’s 
Digest, p. 232, $ 430; Carroll v. Centralia 
Water Co., 5 Wash. 613, 32 Pae. 609, 33 
Pac. 431; Kellogg v. Cook, 18 Wash. 316; 
Martin v. Union Mut. Ins. Co. 13 Wash. 
275; Hardin v. Mullen, 16 Wash. 647; Kirk- 
land Land € Imp. Co. v. Jones, 18 Wash. 
407; Keating v. Pacific Steam Whaling Co., 
21 Wash, 415. 

View that prejudicial error is not cured 
by correct decision: See 1 Remington's Di- 
gest. p. 232, § 431; Meleod v. Ellis, 2 
Wash. 117; Marsh v. Wade, 1 Wash. 358; 
MeNichol v. Collins, 30 Wash. 318, 
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Errors as affecting party not entitled to 
succeed in any event: See 1 Remington's 
Digest, p. 232, § 432; Brummett v. Camp- 
bell, 32 Wash. 358; Graves v. Smith, 7 
Wash. 14; Steeples v, Panel ete. Box Co., 
33 Wash. 359; Robe v. Snohomish County, 
35 Wash. 475; Denham v, Washington 
Water P. Co., 38 Wash. 354. 


Errors favorable to party complaining: 
See 1 Remington’s Digest, p. 233, § 433; 
Seattle Brewing ete. Co. v. Donofrio. 34 
Wash. 18; Shannon v. Tacoma, 41 Wash. 
220; Wilson v. Aberdeen, 25 Wash. 614; 
Gardner v. Lovegren, 27 Wash. 356; Selby 
v. Vancouver Waterworks Co., 32 Wash. 
522; Tham v. Steeb Shipping Co., 39 Wash. 
271; Bellingham Bay Imp. Co. v. New 
Whatcom. 20 Wash, 231; Galbraith v. Shep- 
ard, 43 Wash. 698. 


Harmless error as to pleading: See 1 
Remington’s Digest, pp. 234, 235, §§ 437- 
440; Moran Bros. Co. v. Northern Pac. R. 
Co., 19 Wash. 266; Clambey v. Corliss, 41 
Wash. 327; Jones v. Herrick, 35 Wash, 434; 
Marvin v. Yates, 26 Wash. 50; Washington 
Nat. Bldg. ete. Assn. v. Saunders, 24 Wash. 
321; Preseott v. Puget Sound Bridge ete. 
Co., 30 Wash, 158; Jones v. St. Paul etc, 
Co., 16 Wash. 25; Scott v. Hallock. 16 Wash. 
439; Maris v. Clevenger, 29 Wash. 395; 
Soder v. Adams Hardware Co., 38 Wash, 
607; McNeilly v. McNeilly, 38 Wash. 401; 
Price Baking Powder Co, v. Rinear, 17 
Wash. 95; State v. Lorenz, 22 Wash. 289; 
Rattelmiller v. Stone. 28 Wash. 104: Board- 
man v. Hager, 24 Wash. 487; Waldron v. 
Canadian Pac. R. Co., 22 Wash. 253; Tyler 
v. North American T. & T. Co., 24 Wash. 
252; Anderson v. Harper, 30 Wash. 378; 
MeDannald v. Washington € Columbia R. R. 
Co., 31 Wash. 585; Rand, MeNally & Co. 
v. Royal, 36 Wash. 420; Curtis v. Tenino 
Stone Quarries, 37 Wash. 355; Jamieson & 
MeFarland v. Heim, 43 Wash. 153; John- 
stone v. Seattle, Renton ete. R. Co., 45 
Wash. 154; Chlopeck v. Chlopeck, 47 Wash. 
256; Hopkins v. Crane, 50 Wash. 636; State 
ex rel. Atkinson v. Co-operative Home- 
builders, 47 Wash. 235; Fishburne v. Robin- 
son, 49 Wash. 271; Waight v. Lake Wash. 
Mill Co., 48 Wash. 402. 


Selection and impaneling of jurors: See 
1 Remington’s Digest, p. 236, § 442; State 
v. McCann, 16 Wash. 249; State v. Cham- 
poux, 33 Wash. 339; State v. Gin Pon, 16 
Wash. 425; State v. Rutten, 13 Wash. 203. 


Conduct of trial or hearing in general: 
See 1 Remington’s Digest, p. 536, $ 443; 
Barnes v. Gerberg, 27 Wash. 126; Wyatt v. 
Heman, 26 Wash. 533; American Bridge Co. 
v. Robinson, 31 Wash. 407; Carstens & 
Farles v. Hine, 39 Wash. 498; Niemver v. 
Washington Water Power Co., 45 Wash. 
170; Shorno v. Doak, 45 Wash. 613. 


Misconduct of judge: See 1 Remington’s 
Digest, p. 236, § 444; Barnes v. German 
Savings € Loan Soc., 21 Wash, 448; Van 
Lehn v. Morse, 16 Wash. 219; Robertson 
v. King County, 20 Wash. 259; Hulverson 
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v. Seattle El. Co., 35 Wash 600; Irwin v. 
Buffalo Pitts Co., 39 Wash. 346. 


Arguments and conduct of counsel: See 
1 Remington’s Digest, p. 237, $ 445; Clu- 
key v. Seattle El. Co., 27 Wash. 70; State 
v. Van Waters, 36 Wash. 358; Taylor v. 
Modern Woodmen, 42 Wash. 304; Yakima 
Valley Bank v. MeAllister, 37 wash. 566; 
Hindle v. lHoleomb, 34 Wash. 336; Gallagher 
v. Buckley, 31 Wash. 350; Williams v. Spo- 
kane Falls & N. R. Co, 39 Wash, 77; 
Thompson v. Issaquah Shingle Co., 43 Wash. 
253; Abby v. Wood, 43 Wash. 379; Mooney 
v. Seattle, Renton & Southern R. Co., 47 
Wash. 540; Junes v. Seattle, Renton & 
Southern R. Co., 47 Wash. 550. 

Conduet and deliberations of jury: See 1 
Remington’s Digest, p. 237, § 446; Gilmore 
v. H. W. Baker Co., 12 Wash. +68; North 
River Boom Co. v. Smith, 15 Wash. 138; 
State v. Webster, 21 Wash. 63. 

In rulings as to evidence in general: See 
1 Remington’s Digest, p. 237, $ 447; Swad- 
ling v. Barneson, 21 Wash. 699; Knapp vV. 
Order of Pendo, 36 Wash. 601; Jackson v. 
Mercantile Mutual Fire Ins. Co., 45 Wash. 
244; Portland and Seattle R. Co., v. Ladd, 
47 Wash. 88. 

Harmless error in admission of evidence: 
See 1 Remington’s Digest, p. 238, § 449; 
Schwede v. Hemrich, 29 Wash, 124; Powell 
v. Nolan, 27 Wash. 318; O v. Pala- 
tine Ins. Co., 36 Wash. 611; Wright v. 
Stewart, 19 Wash. 179; Elster v. Seattle, 
18 Wash. 304; Seattle v. Griffith Realty 
ete. Co., 28 Wash. 605; Turner v. Barneson, 
22 Wash. 78; Ingram v. Wishkah Boom Co., 
35 Wash. 191; Hodd v. Tacoma, 45 Wash. 
436; Pachko v. Wilkeson Coal and Coke Co., 
46 Wash. 422; Chlopeck v. Chlopeck, 47 


Wash. 256; Mitchell v. Lidgerwood. 50 
Wash. 290; Gault v. Bradshaw. 48 Wash. 
364; Collins v. Huffman, 48 Wash. 184;* 


French v. West Seattle Light € Water Co., 
50 Wash. 257; Matthews v. Spokane, 50 
Wash. 107. 

Errors held not harmless: See 1 Reming- 
ton’s Digest, p. 238, $ 450; Comcgys v. 
American Lumber Co., 8 Wash. 661; State 
v. Thompson, 14 Wash. 285; State v. Moody, 
18 Wash. 165; Collett v. Northern Pae. R. 
Co., 23 Wash. 600; Kline v. Stein, 30 Wash. 
189. 

Facts otherwise established: See 1 Rem- 
ington’s Digest. p. 240, § 454; Stanley v. 
Stanley, 27 Wash. 570; Kimball Co. v. 
Cockrell, 23 Wash. 529; Fitzgerald v. School 
Dist. No. 20, 5 Wash. 112; Carl v. Jones, 
29 Wash. 78; Hart v. Cascade Timber Co., 
39 Wash. 279; Schmitz v. Kirchan, 32 Wash, 
546; Warwick v. Hitchings, 50 Wash. 140. 
It is not prejudicial error to allow a physi- 
cian to testify that in his opinion, a femoral 
hernia resulted from a fall, when the other 
evidence was amply sufficient to warrant the 
jury in finding that the same resulted from 
such fall: Hodd v. Tacoma, 45 Wash. 436. 
It is harmless error to admit in evidence 
parts of the record in another case show- 
ing that the accused had been tried for 
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arother offense, where that fact had already 
bcen established by other evidence admitted 
without objection: State v. Frye, 4 Wash. 
645. It is harmless error to receive evi- 
dence tending to show notice by a city of 
the defective condition of a sidewalk after 
counsel had admitted that the city had no- 
tice: Matthews v. Spokane, 50 Wash. 107. 
See, also, Schwede v. Hemrich, 29 Wash. 
124; Seattle v. Griffith Realty etc. Co., 28 
Wash. 605; Morrison v. Northern Pac. R. 
Co., 34 Wash. 70; Hankle v. Denison, 34 
Wash. 51; Lownsdale v. Grays Harbor Boom 
Co., 36 Wash. 198; Cummings v. Weir, 37 
Wash. 42; United States Savings € L. Co. 
v. Cade, 15 Wash. 38; Spokane v. Costello, 
42 Wash. 182. 

Defect supplied or objection removed sub- 
sequently: See 1 Remington's Digest, p. 241, 
$ 455; Loveday v. Anderson, 18 Wash. 
322; Norman v. Hopper, 38 Wash. 415; 
Denny v. Kleeb, 40 Wash. 634; Sievers v. 
Dalles etc. Nav. Co., 24 Wash. 3u2; Brown 
v. Blaine, 41 Wash. 287. Error in twice 
taxing an attorney's fees as costs cannot 
be claimed where one fee was promptly re- 
mitted on attention being called thereto: 
Ferdig v. Simpson, 47 Wash. 475. 

Error cured by withdrawal, striking out, 
or instructions to jury: See 1 Remington's 
Digest, pp. 241. 242, $ 456; Yakima Valley 
Bank v. McAllister, 37 Wash. 566; Smith 
v. Buckman, 22 Wash. 299; Hart v. Cascade 
Timber Co., 39 Wash, 279; Wilson v. West 
€ Slude Mill Co., 28 Wash. 312; Dossett 
v. St. Paul etc. Lum. Co., 40 Wash. 276. 

As to error not cured by withdrawal, 
striking out of instructions, see Brown v. 
Pierce County, 28 Wash. 345; Berg v. Hum- 
tulips Boom ete. Co., 38 Wash. 342. 

Exclusion of evidence—When not prejudi- 
cial: See 1 Remington’s Digest, p. 242, § 
457; Ramage v. Littlejohn, 17 Wash. 386; 
Jordan v. Seattle, 30 Wash. 298; Seattle 
Trust Co. v. Kerry, 19 Wash. 389; Schmitz 
v. Kirehan, 32 Wash, 546; Lilly v. Eklund, 
37 Wash. 532; State v. Bringgold, 40 Wash, 
13; Smith v. Glenn, 40 Wash. 262; Nor- 
man v. Hopper, 38 Wash, 415. It is not 
error to exclude the answer to a question 
that has already been answered: State v. 
Gilluly, 50 Wash. 1. The rejection of an 
immaterial exhibit is harmless error where 
it in no way corroborated the witness and 
practically the same evidence, offered by 
the adverse party, was excluded on objec- 
tion by the appellant: Wees v. Page, 47 
Wash. 213. It is not prejudicial error to 
refuse to allow an owner of a town lot to 
testify to its market value, where the testi- 
mony as to his knowledge and qualifiea- 
tions was extremely contradictory, and seven 
or eight other witnesses better qualified 
testified in his behalf: Port Townsend 
Southern R. Co. v. Nolan, 48 Wash. 382. 
It is not prejudicial error to exclude evi- 
dence of a witness as to a warning of dan- 
ger given to deceased, where subsequently 
another witness testified fully to the trans- 
netion and the same was not disputed but 
became an admitted fact in the case: Gau- 
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thier v. Wood & Iverson, 49 Wash. 8. In 
an action to recover money lost in gambling, 
it is harmless error to exclude evidence that 
the defendants operated a large number of 
gambling games in the room in question, 
or that the defendant had pleaded guilty 
in a criminal prosecution, where the jury 
found for the plaintiffs and the appeal only 
involved the amount of the recovery, the ap- 
pellants claiming that the same was too 
small: Crowley v. Taylor, 49 Wash. 511. 


Error in excluding evidence of a witness to 
contradict evidence of the adverse party 
that she was present at a certain transac- 
tion, is not cured by testimony of the wit- 
ness theretofore admitted enumerating the 
persons who were present without any men- 
tion of the party claimed to pe present: 
O’Connor v. Slatter, 48 Wash. 493, 


Facts otherwise established: See 1 Rem- 
ington’s Digest, p. 243, § 458; Ramage v. 
Littlejohn, 17 Wash. 386; Charlton v. Mark- 
land, 36 Wash. 40; Knapp v. Order of 
Pendo, 36 Wash. 601; Lilly v. Eklund, 37 
Wash. 532; State v. Mann, 39 Wash. 144; 
Taylor v. Modern Woodmen of America, 42 
Wash. 304. It is harmless to exelude a 
question on cross-examination as to the time 
a certain event had taken place, where it 
had been in substance answered many times 
by the witness: Harris v. Washington Port- 
land Cement Co., 49 Wash. 345. 

Error cured by subsequent admission: See 
1 Remington’s Digest, p. 243, § 459; Me- 
Kenzie v. Oregon Imp. Co., 5 Wash. 409; 
Quandt v. Smith, 28 Wash. 664; Russell v. 
Gay, 33 Wash. 83; Jordan v. Seattle, 30 
Wash. 298; Port Townsend v. Lewis, 34 
Wash. 413; Johnson v. Northport Smelting 
and Refining Co., 50 Wash. 567. 

Instructions to jury—Prejudicial effect in 
general: See 1 Remington’s Digest, p. 243, 
$ 460; State v. Wilson, 9 Wash. 16; State v. 
Krug, 12 Wash. 288; State v. Kvle, 14 Wash. 
550; State v. Carter. 15 Wash. 121; State 
v. Horlacher, 16 Wash. 325; Benton v. 
Johneox, 17 Wash. 277; Rawson v. Ells- 
worth, 13 Wash. 667; Irwin v. Buffalo Pitts 
Co., 39 Wash. 346; Fireman’s Fund Ins. Co.. 
v. Northern Pac. R. Co., 46 Wash. 635. 

Effect of determination: See 1 Reming- 
ton’s Digest, p. 244, §§ 461-465; Gustin v. 
Jose, 11 Wash. 348; Carstens v. Stetson & 
Post Mill Co., 14 Wash. 643; State v. Hor- 
lacher, 16 Wash, 325; Traver v. Spokane St. 
R. Co., 25 Wash. 225; Collins v. Fidelity 
Trust Co., 23 Wash. 136; Curtin v. Clear 
Lake Lumber Co., 47 Wash. 260; Robinson 
v. Spokane Traction Co., 47 Wash. 303; Huff 
v. Japanese-American Fertilizer € Fisheries 
Co., 48 Wash. 581; O’Connor v. Slatter, 48 
Wash. 493; Crowley v. Taylor, 49 Wash. 511; 
Robertson v. King County, 20 Wash. 259; 
Armstrong v. Musser Lum. & Mfg. Co., 43 
Wash. 584; Davis v. Atlas Assur. Co., 16 
Wash, 232; Anderson v. McDonald, 31 Wash. 
274; Fidelity & Casualty Co. v. Seattle, 16 
Wash. 445; Denny v. Kleeb, 40 Wash. 634. 

Findings by court or referce: See 1 Rem- 
ington’s Digest, p. 345, § 463; Carstens 
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& Earles v. Hine, 39 Wash. 498; Reynolds 
v. Great N. R. Co., 40 Wash. 163; Town- 
send Gas € Electric Light Co. v. Hill, 24 
Wash. 469, 


Judgment or order: See 1 Remington’s 
Digest. pp. 245, 246, §§ 469, 470; Kinkade 
v. Witherop, 29 Wash. 10; Swanson v. 
Hoyle, 32 Wash. 169. 

Entry of judgment prior to the expira- 
tion of the time fur moving for a new 
trial is not ground for reversal, where the 
motion for new trial made preserved appel- 
lant's rights and the judgment entered was 
right: Gosline v. Dryfoos, 45 Wash. 396. 


Error waived in supreme court: See 1 
Remington’s Digest, p. 246, § 471; Tacoma 
v. Dougan, 4 Wash. 796; McInnes v. Sut- 
ton, 35 Wash. 384. 


DISCRETION OF COURT: See 1 Rem- 
ington’s Digest, pp. 215-220, §§ 400-407. 
Where a motion for default for failure to 
plead within the time ordered by the court 
has been denied, it must be presumed on 
„npeal that sufficient was shown to justify 
the exercise of the court’s discretion in 
that regard: Plummer v. Weil, 15 Wash. 
427. 

A motion for a new trial is addressed to 
the sound discretion of the trial court, and 
unless it appear that there was an abuse 
of discretion, the action of the court in 
granting or denying the motion will not 
be disturbed on appeal: Rotting v. Cleman, 
12 Wash. 615; Rigney v. Water Co., 9 
Wash, 245; State v. Owens, 15 Wash. 468; 
Trumbull v. Jackman, 9 Wash. 524; Kohler 
v. Railway Co., 8 Wash, 452; Rinehart v. 
Watson, 11 Wash. 526; Bailey v. Tacoma 
Traction Co., 16 Wash. 48; Walker v. Me- 
Neill, 17 Wash. 582; Hart Lum. Co. v. 
Rucker, 20 Wash. 383. 

Where a new trial may have been granted 
on one of several grounds, the order will not 
be reversed if within the discretion of the 
court upon any grounds: Prosch v, Seattle, 
46 Wash. 503. 


An order granting a new trial, which does 


not show upon which one of several grounds 
it was based, will not be reversed on appeal 
in the absence of a showing of abuse of 
discretion: Hartley v. Ferguson, 46 Wash. 
33 j 


An order granting a new trial on the 
ground of newly discovered evidence will 
not be disturbed on appeal except for abuse 
of discretion: Cook v. Skinner, 46 Wash. 
246. 

Matters entirely within discretion of 
court: See 1 Remington’s Digest, pp. 215, 
216, § 400; Greely v. Newcomb, 21 Wash. 
357; Knapp v. Order of Pendo, 36 Wash. 
601; Fleming v. Wilson, 39 wash. 106; 
Hart v. Cascade Timber Co., 39 Wash. 279; 
State v. Nicoll, 40 Wash. 517; Griffith v. 
Seattle Nat. Bank ete. Co., 16 Wash. 329; 
MeClaine v. Fairchild, 23 Wash. 758; State 
ex rel, McLeod v. Superior Court, 9 Wash. 
366; Farnham’s Estate, In re, 41 Wash. 
570. 
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The submission of special interrogatories 
to the jury rests entirely with the trial 
court, and its refusal is not subject to re- 
view: Matthews v. Spokane, 50 Wash. 107. 


The refusal of the court to disqualify a 
witness from testifying for disobedience 
to an order excluding witnesses from the 
courtroom will not be reviewed except for 
an abuse of discretion; Hendelman v. 
Kahan, 50 Wash. 247. 


Matters reviewed only upon an abuse 0/ 
discretion: See 1 Remington’s Digest, pp. 
216-218, § 401; State v. Lattin, 19 Wash. 
57; State v. Farris, 26 Wash, 26; State v. 


- Royse, 24 Wash. 440; State v. Stentz, 30 


Wash. 134; Ogle v. Jones, 16 Wash. 319; 
West Seattle Land & Imp. Co. v. Herrin, 16 
Wash. 665; McDonough v. Great Northern 
R. Co., 15 Wash. 244; Seattle v. Baxter, 20 
Wash. 714; Price Baking Powder Co. v. 
Rinear, 17 Wash. 95; Van Lehn v. Morse, 
16 Wash. 672; Chandler v. Cusning- Young 
Shingle Co., 13 Wash. 89; Ridpath v. Sans 
Poil ete. Co., 26 Wash, 427; Cameron v. 
Groveland Imp. Co., 20 Wash. 169; State 
v. Klein, 19 Wash. 368; State v. Nelson, 13 
Wash. 523; Harris v. Halverson, 23 Wash. 
779; State v. Eiswood, 15 Wash. 453; State 
v. Symes, 17 Wash. 596; State ex rel. San- 
der v. Jones, 20 Wash. 576; State v. Mason, 
19 Wash, 94; MeCord v. McCord, 24 Wash. 


- 529; Bozzio v. Vaglio, 10 Wash. 270; Kuhn 


v. Mason, 24 Wash. 94; Wilson v. Seattle 
Dry Dock ete. Co., 26 Wash. 297, 


What amounts to an abuse of diseretion: 
See 1 Remington’s Digest, p. 218, § 402; 
Barnett v. Ashmore, 5 Wash. 163; Gould 
v. Gleason, 10 Wash. 476; Van Lehn v. 
Morse, 16 Wash. 672; Hull v. Vining, 17 
Wash, 352, 

What is not an abuse of discretion: See 
1 Remington’s Digest, p. 218, § 403; State 
v. Hunter, 18 Wash. 670; McClellan v. 
Gaston, 18 Wash. 472; Ross v. Howard, 
25 Wash. 1; Wilson v. Scattle Dry Dock ete. 
Co., 26 Wash. 297; Swanson v. Hoyle, 32 
Wash. 169; Hart Lumber Co. v. Rueker, 
20 Wash. 383; Hull v. Vining, 17 Wash. 
352; Dearhorn Foundry Co. v. Augustine, 
5 Wash. 67. 

The denial of a motion for defanlt, when 
there was an answer on file before the 
ruling was made, will not be reviewed on 
appeal in the absence of a clear showing 
of abuse of diseretion: Bardon v. Hughes, 
45 Wash. 627. 

Where the parties stipulated that the court 
should fix the amount of attorney's fees 
on the foreclosure of a mechanics’ lien, 
without the introduction of any evidence, 
the action of the court cannot be re- 
viewed on appeal except for abuse of 
powers; and no such abuse appears from 
the allowance of $150 in a sharply con- 
tested action involving $340: Housekeeper 
v. Livingstone, 48 Wash. 209, 

The granting of a new trial on the 
ground of insuflieieney of the evidence will 
be reviewed only for abuse of diseretion, and 
abuse of diserction will not be found where 
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the evidence was contradictory on all con- 
tosted issues: Angus v. Wamba, 50 Wash. 
353. 

New trial or rehearing: See 1 Reming- 
ton's Digest, p. 219, $ 406; State v. Buh- 
mann, 16 Wash, 700; State v. Symes, 17 
Wash. 596; McBroom & Wilson Co. v. 
Gandy, 18 Wash. 79; Holgate v. Parker, 
18 Wash. 206; Langston v. Ephriam, 21 
Wash. 252; Callihan v. Washington Water 
Power Co., 27 Wash. 154; Welever v. Ad- 
vance Shingle Co., 34 Wash. 331; Griggs v. 
MacLean, 33 Wash. 244; Short v. Spokane, 
41 Wash. 207; Best v. Seattle, 50 Wash. 
533; Crowley v. Taylor, 49 Wash. 511; 
Goodrich v. Kimble, 49 Wash. 516; Nelson 
v. Carlson, 48 Wash, 651; Farrell Co. v. 
Thrig, 50 Wash. 281. 

Where the court erroneously grants a new 
trial solely upon questions of law without 
passing upon the question of fact, the su- 
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preme court will review the decision inde- 
pencently of the action of the lower court, 
as that involves no question of diseretion; 
Dunkle v. Spokane Falls € N. R. Co., 20 
Wash, 254; Gardner v. Lovegren, 27 Wash. 
356; Gray v. Washington Water Pewer Co., 
27 Wash. 713; La Lee v. Sultan Logging 
Co., 47 Wash. 57. 

The record discloses that a new trial was 
granted on points of law which may be 
reviewed on appeal, when: See Gregg v. 
Northern Pac, R. Co., 49 Wash, 183. 

Grant of new trial for surprise, accident, 
inadvertence, or mistake: See 1 Reming- 
ton’s Digest, p. 220, § 407; State v. Webb, 
20 Wash. 500; Allen v. Chambers, 18 Wash, 
341; Friedman v. Manley, 21 Wash, 43; 
Pineus v. Puget Sound Brewing Co., 18 
Wash. 108; Reeder v, Traders’ Nat. Bank, 
28 Wash, 139. 


(6521.) Powers of Supreme Court. 


Upon an appeal from a judgment or order, or from two or more orders 


with or without the judgment, the supreme court may aflırm, reverse or 
modify any such judgment or order appealed from, as to any or all of the par- 
ties, and may direct the proper judgment or order to be entered, or direct a 
new trial or further proceedings to be had; and, if the appeal is from a part 
of a judgment or order, may aflirm, reverse or modify as to the part appealed 
from. The decision of the court shall be given in writing, and no cause 
shall be deemed decided until the decision in writing is filed with the clerk. 
In giving its decision, if a new trial is granted, the court shall pass upon 
and determine all the questions of law involved in the cause presented upon 


such appeal and necessary to the final determination of the cause. 


p. 130, § 22.] 
See Const., Art. TV, $$ 2, 4. 


Cited in 23 Wash. 722; 43 Wash. 132; 
44 Wash. 368; 49 Wash. 407, 

SUBSEQUENT APPEAT.S—FORMER 
DECISION AS LAW OF THE CASH: See 
1 Remington’s Digest, p. 246, § 473; Smith 
v. Seattle, 20 Wash. 613; Dennis v. Kass 
& Co., 13 Wash. 137; State v. Boyce, 25 
Wash. 422; Taake v. Seattle, 18 Wash. 
178: Jancko v. West Const Mfg. ete. Co., 
40 Wash. 230; Cook v. Stimson Mill Co., 41 
Wash. 314. The decision of the supreme 
court construing a statute, whether proper 
or not, is the law of the case in another 
action between the same parties, upon the 
same subject matter: Wilkes v. Davies, 8 
Wash. 112. 

All questions which were, or which, if 
presented, might have been determined upon 
appeal, will not be considered by the ap- 
pellate court upon a second appeal of the 
same case: Dennis v. Kass, 13 Wash. 137. 

Where a case has been reversed upon the 
ground of the insufficiency of the evidence 
to sustain the verdict, such decision stands 
“ as the law of the case upon a retrial in 
which the evidence is substantially the same 
as that upon which the case was first 
tried: Furth v. Snell, 13 Wash. 660, 
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Where a cause has been reversed upon 
appeal and sent back for retrial, the fail- 
ure of the lower court to comply with the 
directions for retrial is error: Tacoma Assn. 
v. Clark, 8 Wash. 289; Soules v. McLean, 
15 Wash. 22, 

Where a case has been remanded for a 
new trial, the decision of the appellate court 
is not binding upon the trial court if the 
facts developed on the second trıal are en- 
tirely different: Hughes v. Bravinder, 14 
Wash. 304; Richardson v. Carbon Hill Coal 
Co., 18 Wash. 368; Ward v. Huggins, 16 
Wash, 530. 

Persons concluded by judgment: See 1 
Remington’s Digest, p. 246, § 474; State 
ex rel. Holgate v. Superior Court, 19 Wash. 
114; Gray v. Washington Water Power Co., 
30 Wash. 154. 

Questions concluded: See 1 Remington’s 
Digest, p. 247, § 475; Jancko v. West 
Coast Mfg. Co., 40 Wash. 230; Furth v. 
Snell, 13 Wash. 660; Tibbals v. Mt. Olympus 
Water Co. 16 Wash. 480; Taylor v. Gate, 
24 Wash. 336; Payette v. Ferrier, 31 Wash. 
43; Miller v. Lake Trr. Co., 33 Wash. 132: 
Clark v. Fltinge, 34 Wash, 323; Hammock 
v. Tacoma, 44 Wash, 623; Starr v. Aetna 
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Insurance Co., 45 Wash. 128; Canady v. 
Knox. 48 Wash. 685; Heinzerling v. Agen, 
49 Wash. 647; Wheeler v. Aberdeen, 47 
Wash, 405; Spokane Valley Land and 
Water Co. v, Madson, 46 Wash. 640; 
('rouker v. Pacific Lounge etc. Co., 34 Wash 
191; Prescott v. Puget Sound Bridge etc. 
Co., 40 Wash. 354; State v. Nicoll, 40 Wash, 
517; Teater v. King, 41 Wash. 134; Norris 
Safe € Lock Co. v. Clark, 34 Wash. 104; 
Grant v. Walsh, 41 Wash, 542; Richardson 
v. Carbon Hill Coal Co., 18 Wash. 368; 
Moore v. National Accident Society, 49 
Wash. 312, 

As to scope and rule of decision, and 
extent of relief, see 1 Remingten’s Digest, 
p. 249, $8 478, 479; Allen v. Catlin, 9 Wash. 
603; Post v. Spokane, .28° Wash. 71; 
Northern Pac. R. Co. v. Miller, 20 Wash. 
21; Hannon v. Millichamp, 40 Wash. 118; 
Mississippi Valley Trust Co. v. Hofius, 20 
Wash. 272; Seattle v. Chin Let, 19 Wash. 
38; Gove v, Tacoma, 34 Wash. 434; Mann- 
ing v. Tacoma R. € Power Co., 34 Wash. 
406; Brady v. Onffroy, 37 Wash, 482; Frye 
& Bruhn v. Phillips, 46 Wash. 190; Tekoa 
v. Reilly, 47 Wash. 202. 

Extent of relicf to respondent: See 1 
Remington’s Digest, p. 249, § 480; Dore- 
mus v. Root, 23 Wash. 710; Larson v. Am- 
erican Bridge Co., 40 Wash. 224. 

Relief between copartics: See 1 Reming- 
ton's Digest, p. 250, $ 481; Commercial Nat. 
Bank v. Johnson, 17 Wash. 264; State ex 
rel, Holgate v. Superior Court, 19 Wash. 
114; Spokane & Idaho Lumber Co. v. Loy, 
21 Wash, 501. 

Relief to parties not appealing or com- 
rlaining: See 1 Remington’s Digest, p. 250, 
§ 482; Tacoma Lumber € Mfg. Co. v. 
Wolf, 5 Wash. 264; Littell v. Miller, 8 
Wash. 566; Westlake Avenue, In re, 40 
Wash, 144; Shreeder v. Davis, 43 Wash. 129, 

‚Effeet of deeree upon strangers: See 1 
Remington’s Digest, p. 250, $ 453; Renton 
v. St. Louis, 1 W. T. 215; Hinchman v. 
Point Defiance R. Co., 17 Wash. 399. 

Rendition, form, and entry of judgment 
in general: See 1 Remington’s Digest, pp. 
250-255, §§ 484-491; State v. Deuham, 30 
Wash. 643; State ex rel. Barnard v. Board 
of Education, 19 Wash. 8; State ex rel. 
Bringgold v. Burns, 21 Wash. 227. 

Matters which will not be determined: 
See 1 Remington’s Digest, p. 251, § 456; 
Sother v. Clark, 24 Wash. 16; Ilinchman v. 
Point Defiance R. Co., 17 wash. 399; 
Wheeler v. Lager, 3 Wash. 732; Walton v. 
Hartman, 38 Wash, 34; Sullivan's Estate, 
In re, 40 Wash. 202; White v. MeSorley, 
47 Wash. 18. 

Matters determined by modifying judg- 
ment without further procecdings below: 
See 1 Remington's Digest, pp. 251, 252, $ 
487; Willey v. Morrow, 1 W. T. 474; Parker 
v. Denny, 3 W. T. 598; Ankeny v. Clark, 
1 Wash. 549; Bernhard v. Reeves, 6 Wash. 
424; Winsor v. Johnson, 5 Wash. 429; Mason 
v. McLean, 6 Wash. 31; Boyer v. Boyer, 
4 Wash. 80; Gaffney y. Metirath, 11 Wash. 
456; Leake v. Hayes, 13 Wash, 213; Seattle 
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v. Parker, 13 Wash. 450; Spencer v. Com- 
mercial Co., 36 Wash. 374; Gose v. Bla- 
lock, 21 Wash. 73; Security Sav. Soc. v. 
Cohalan, 31 Wash. 266; Casety v. Jamison, 
35 Wash. 478; Johnston v. Gerry, 34 Wash. 
524; Seattle Lumber Co. v. Sweeney, 43 
Wash, 1; Pelton v. Smith, 50 Wash. 459; 
Thornley v. Andrews, 45 Wash. 413. 

When remanded for further action of 
lower court: See 1 Remington’s Digest, pp. 
252-254, § 488; Wilkeson Coal & Coke 
Co. v. Driver, 13 Wash. 610; Baker v. 
Prewett, 3 W. T. 595; Martin v. Whitman 
County, 1 Wash. 254; Seattle & M. R. Co. 
v. Claussen-Sweeney B. Co., 5 Wash. 462; 
Greer v. Squire, 9 Wash. 359; Ault v. In- 
terstate Sav. ete. Assn., 15 Wash. 627; 
Richardson v. Carbon Hill Coal Co. 18 
Wash. 368; Edmunds v. Black, 13 Wash. 
490; Gose v. Blaluck, 21 Wash. 75; Levy 
v. Sheehan, 3 Wash. 40; Libbey v. Pack- 
wood, 11 Wash. 176; Vermont Loan & Trust 
Co. v. Vaughon, 25 Wash. 219; Longmire 
v. Smith, 26 Wash, 439; Miller v. Lake 
Irr. Co., 27 Wash. 447; Mckee v. McKee, 
32 Wash. 247; Browder v. Phinney, 30 
Wash. 74; Conner v. Clapp, 37 wash. 299; 
Oudin & Bergman Fire Clay ete. Co. v. 
Conlan, 38 Wash, 134; Lohse v. Burch, 42 
Wash. 156; Sproul v. Huston, 42 Wash. 106; 
Ahrens v. Seattle, 39 Wash. 168; Hind- 
man v. Boyd, 42 Wash. 17; Andrews v. 
Uncle Joe Diamond Broker, 44 Wash, 668; 
State ex rel. Shores v. Ross, 44 Wash. 246; 
Jasper v, Bunker Hill & Sullivan Mining & 
Concentrating Co., 50 Wash. 570. 

Decision on admitted errors: See 1 Rem- 
ington’s Digest, p. 254, § 489; Parker v. 
Denny, 3 W. T. 598; Tacoma v. Dougan, 4 
Wash. 796; Leake v. Hayes, 13 Wash. 213; 
Bolster v. Stocks, 13 Wash, 460: Butler v. 
Carvin, 33 Wash. 621; Bain v. Thoms, 44 
Wash. 382, 

Permitting remission of excess: See 1 
Remington’s Digest. p. 254, § 490; king 
County v. Ferry, 5 Wash. 536; Nye v. Kelly, 
19 Wash. 73; Kleeb v. Bard, 7 Wash. 41; 
MeDannald v. Washington ete. R. Co., 31 
Wash. 585; Stone v. Seattle, 33 Wash. 614; 
Gallamore v. Olympia, 34 Wash. 379; Mor- 
rison v. Northern Pac. R. Co., 34 Wash. 70; 
Halverson v. Seattle Electric Co., 35 Wash. 
600; Kohler v. Fairhaven ete. Co., 8 Wash. 
452; Niekelson v. Cameron Lumber Co., 39 
Wash. 569; Stowe v. La Conner Trad, & 
Transp. Co., 39 Wash. 28; Irwia v. Buffalo 
Pitts Co.. 39 Wash. 346; Williams v. Spo- 
kane Falls & N. R. Co.. 44 Wash. 363. 

ACTION UPON REVERSAL.—The judg- 
ment of the supreme court aflirming a de- 
cision on appeal is final, and injunction will 
not lie to restrain its enforcement until the 
ease can be retried at the suit of the losing 
party: Cochrane v. Van de Vanter, 13 Wash. 
oo 


oO. 

The appellate court may, upon the re- 
versal of a judgment, grant leave to the 
respondent to amend its complaint in ac- 
eordance with the facts proven: Greer v. 
Squire, 9 Wash, 359; Interstate Savings & 
Loan Assn. v. Knapp, 20 Wash. 225. Upon 
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the reversal of a case and remand for a it is satisfied that the evidence on a retrial 
new trial, it is not error for the trial court would not differ from that given at the 
to refuse to allow the answer to be amended, former hearing: Seattle v. Parker, 13 Wash. 
in a respect which would be inconsistent 450. 
with the original answer and testimony of Powers and duties of lower court—Pro- 
the defendants and the theory on which the ceedings after remand: See 1 Remington's 
case was first tried: Mantle v. Dabney, 47 Digest, pp. 255, 256, § 493; In re Sullivan’s 
Wash. 394. In an action on an insurance Estate, 36 Wash. 217; Jenkins v. Jenkins 
policy, where it appeared that the proofs University, 17 Wash. 160; State ex rel. 
of loss were not furnished in time and that Manhattan Trust Co. v. Superior Court, 17 
defendant relied upon such fact for a de- Wash. 380; Herrick v. Nicsz, 18 Wash. 132; 
fense, and no evidence of any waiver was Spring Hill Irr. Co. v. Lake Irr. Co., 42 
offered, an application by plaintiffs to Wash. 379; Kane v. Miller, 43 Wash. 554. 
amend their complaint to show a waiver, An objection that a complaint does not 
made upon reversal of a judgment in their state a cause of action cannot be first raised 
favor, comes too late: Davis v. Northwest- by objection to any testimony at the second 
ern Mutual Fire Assn., 48 Wash. 50. trial of the case, after a reversal by ih» 
The appellate court is justified, upon re- supreme court of the first judgment, en- 
versing a case, in directing the lower court tered under the same complaint: Wheeler 
to enter judgment in a smaller sum, where v. Aberdeen, 47 Wash. 405, 


§ 1738. (6522.) Damages may be Awarded, When. 

Upon the affirmance of any judgment or order for the payment of money, 
the collection of which, in whole or in part, has been stayed by an appeal 
bond, as in this title provided, the court may award to the respondent dam- 
aves upon the amount superseded; and, if satisfied by the record that the 
appeal was taken for delay only, the court must so award such damages not 
exceeding fifteen per cent of the sum by such judgment or order recovered 
or directed to be paid, as will effectually tend to prevent the taking of ap- 
peals for delay only. [L. ’93, p. 131, $ 23.] 


Cited in 13 Wash. 140; 16 Wash. 679; 51 Co. v. Jorgenson, 3 Wash. 622; Cady v. 
Wash. 447. Case, 10 Wash. 140; Muzzy v. Tompkinson, 

Awarding damages on reversal: See 1 2 Wash. 616; Northwestern ete. Pank v. 
Remington's Digest, p. 255, $ 491; Cady v. Griflitts, 18 Wash. 69; Commercial Inv, Co. 
Case, 10 Wash. 140; Bailey v. Cascade Tim- v. National Bank of Commerce, 36 Wash. 
ber Co., 32 Wash. 319; Dossett v. St. Paul 287; Blair v. Cassin, 19 Wash. 127; Car- 
& Tacoma Lumber Co., 28 Wash. 618. mack v. Drum, 28 Wash. 472; Quandt v. 

Damages for delay or detention: See 1 Smith, 29 Wash. 311; Wheeler v. Commer- 
Remington’s Digest, p. 259, § 504; Walter cial Investment Co., 22 Wash. 546. 
v. Maresch, 3 Wash. 624; Seattle & M. R. | 


§ 1739. (6523.) Judgment Against Appellant and Sureties. 

Upon the affirmance of a judgment or [on] appeal for the payment of 
money, the supreme court shall render judgment against both the appellant 
and his sureties in the appeal bond for the amount of the judgment appealed 
from (in case the bond was conditioned so as to support such judgment) and 
for the damages and costs awarded on the appeal; and in any other case of 
affirmance the supreme court shall likewise render judgment against both 
the appellant and his sureties in the appeal bond for the amount recoverable 
according to the condition of the bond, in case such amount can be ascer- 
tained by the court without an issue and trial. [L. ’93, p. 131, $ 24.] 


Cited in 9 Wash. 603, 657; 11 Wash. 480; v. West Coast Grocery Co., 11 Wash. 478; 
18 Wash. 70; 28 Wash. 196, 473; 29 Wash, Henry v. Great Northern R. Co., 16 Wash. 


315, 208; 43 Wash. 385; 48 Wash. 23. 417; Tom v. Sayward, 5 Wash. 383; In re 
It is within the jurisdiction of the su- Holburte’s Estate, 38 Wash. 199. 
preme court to enter judgment ayainst the Summary remedies: See 1 Remington's 


principals and sureties on a stay bond when Digest, p. 259, § 501; Davis v. Virges, 39 

affirming judgment against the appellants: Wash. 256. , 

Hanna v. Savage, 8 Wash. 432. Right of action on appeal bonds: See 1 
Dismissal or atlirmance on short record: Remington’s Digest, p. 259, $$ 502, 503: 

See 1 Remington's Digest, p. 499, § 499; Lewis v. Third St. & Suburnan R. Co., 26 

Bash v. Eisenbeis, 16 Wash. 700; Grunewald Wash. 28; Quandt v. Fidelity & Dep. Co., 
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38 Wash. 93; Davis v. Huth, 43 Wash. 383; thereof,” wherein the bond given showed on 
Sears v. Seattle Con. St. R. Co.. 7 Wash. its face that it was given for that purpose 
286; Hanna v. Savage, 8 Wash. 432; Tit- and in terms stayed the whole judgment, is 
low v. Cascade Oatmeal Co., 16 Wash. 676. an appeal from the whole judgment and not 

An appeal by a lien claimant from a merely from that part declaring the priority 
judgment declaring the priority of and fore- of the liens; and upon aflirmance, the surety 
closing & mortgage, with an application for is liable for the full amount of the judg- 
an order fixing the amount of the bond to ment: Rogers v. Minneapolis Threshing Ma- 
supersede the judgment “and the whole chine Co., 48 Wash. 19. 


§ 1740. (6524.) Rehearing, Limitation on—Remittitur. 

If a petition for rehearing or an appeal be filed within thirty days after 
the filing of the decision of the supreme court, the remittitur upon the appeal 
shall not be sent down to the lower court till such petition shall have been 
acted upon by the supreme court. But at the expiration of thirty days after 
the filing of the decision of any cause on appeal in case no petition for re- 
hearing shall be filed, or in case such a petition is filed and is denied by the 
court, then forthwith upon such denial the clerk of the supreme court shall 
send down to the superior court from which the appeal was taken a remittitur 
in the cause, which shall consist of the judgment of the supreme court, and 
a certified copy of the opinion of the court in case any judgment or order 
appealed from was reversed or modified thereby. [L. ’93, p. 131, $ 23.] 


Rehearings, and hearings en bane: Rule XIII, 51 Wash. xxxviii. 
See supra, $$ 9-11, rehearings and hearings en banc. 


Rehearings: See 1 Remington’s Digest, p. v. Bell, 8 Wash. 140; Ward v. Springfield 
201, $$ 363, 364; Ward v. Insurance Co., Fire etc, Co., 12 Wash. 631; Wagner v. 
12 Wash. 631; Lybarger v. State, 2 Wash. Law, 3 Wash. 500; Bell v. Wandby, 7 Wash. 
552; State ex rel. Abernethy v. Moss, 13 203; Sears v. Seattle Cons. St. R. Co., T 
Wash. 42; State v. Harding, 20 Wash. 556; Wash. 256; Davis v. Ford, 15 Wash. 107. 


Jones v. Waugh, 20 Wash. 711; Powell v. Recall or return of cause from lower 
Nolan, 27 Wash. 318; Hale v. Stenger, 22 court: See 1 Remington’s Digest, p. 257, 
Wash. 699. § 498; Titlow v. Cascade Oatmeal Co., 16 


Amendment or modification of judgment: Wash. 676; Post v. Spokane, 28 Wash. 771; 
See 1 Remington’s Digest, p. 257, $ 497; Port Angeles Pac. R. Co. v. Cooke, 38 Wash. 
State v. Tugwell, 19 Wash. 238; Wolferman 184. 


§ 1741. (6525.) Effect of Judgment—Execution Under. 

If the supreme court affirm or modify any judgment or order appealed 
from, it may remand the cause to the court below with directions to carry 
the same into effect, or it may itself issue the necessary process for that 
purpose to the sheriff of the proper county, as it may deem advisable. If 
the cause is remanded to the court below to have such judgment or order 
carried into effect, the decision of the supreme court, and its order entered 
thereon, upon being certified to the court below and entered on its records. 
shall have the same force and effect therein as if made and entered by the 
court below during its session. Executions issued from the supreme court 
shall be similar to those from the superior court, and of like force and effect, 
and returnable in the same time. [L. ’93, p. 131, $ 26.] 


See supra, § 10, finality of decisions, 
See supra, § 14, effect of judgment, 


Cited in 28 Wash. 196. carry into effect the decision of the su- 
Enforcement of judgment or order af- preme court: Spinning v. Drake, 7 Wash. 1. 
firmed: See 1 Remington’s Digest, p. 206, Where a case is remanded on appeal 
§ 495; State ex rel. Jefferson County v. with directions to enter judgment in a 
Hatch, 36 Wash. 164. specified amount, and no moditication is 


After a cause has been remanded, the requested in the appellate court, the judg- 
lower court may hear evidence and take ment becomes the law of the case; and 
such other proceedings as are necessary to where the trial court is about to add in- 
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terest thercto, mandamus lies to compel the order, but before the appeal was per- 
entry of the judgment as directed: Ger- fected, is paid out at the peril of the re- 
man-American State Bank v. Sullivan, 50 ceiver, who, upon reversal of the order, 
Wash, 42. must look to the parties to whom it was 

Money paid out by a receiver under or- paid: Johnson v, Joslyn, 47 Wash. 531. 
der of court, after notice of appeal from 


§ 1742. (6526.) Effect of Reversal—Writ of Restitution. 

If by a decision of the supreme court the appellant becomes entitled to a 
restoration of any part of the money or property that was taken from him 
by means of the judgment or order appealed from, either the supreme court 
or the court below may direct an execution or writ of restitution to issue 
for the purpose of restoring to the appellant his property, or the value 
thereof. But property acquired by a purchaser in good faith, under a judg- 
ment subsequently reversed, shall not be affected by such reversal. [L. ’93, 
p. 182, § 27.] 

Cited in 18 Wash. 437; 31 Wash. 503. Where a cause has been appealed and 
Upon the reversal of a judgment against judgment rendered by the appellate court, 


een no interference therewith will be tolerated 


in his eross-complaint, when he has not OR the part of the lower court by any pro- 
urged his right thereto in the appellate ceeding in the cause other than such as is 


Cours and Te eyadenee ey on the oe. directed by the appeuate court: State v. 
ject was meager and unsatisfactory: Lib- 
bey v. Packwood, 11 Wash. 176. Superior Court, 8 Wash. 591. 


8 1743. (6527.) Death of Party not to Affect Appeal. 

The death of a party after the rendition of a final judgment in the super- 
ior court shall not affect any appeal taken, or the right to take an appeal; 
but the proper representatives in personalty or realty of the deceased party, 
according to the nature of the case, may voluntarily come in and be ad- 
‘mitted parties to the cause, or may be made parties at the instance of another 
party, as may be proper, as in case of death of a party pending an action 
in the superior court, and thereupon the appeal may proceed or be taken as 
in other eases; and the time necessary to enable such representatives to be 
admitted or brought in as parties shall not be computed as part of the time 
in this act limited for taking an appeal, or for taking any step in the prog- 
ress thereof. [L. 93, p. 132, $ 28.] 


Where judgment has been rendered prior upon which the action is founded to the 
to the death of a party defendant, the jur- administrator of such defendant's estate: 
isdietion of the supreme court is not af- Strong v. Eldridge, 8 Wash. 595. 
fected by the failure to present the cluim 


§ 1744. (6528.) Costs of Appeal. 

Costs shall be allowed in the supreme court, irrespective of any costs 
taxed in the case in the court below, to the prevailing party in the supreme 
eourt, on any appeal in any civil action or proceeding as follows: The fees 
of the clerk of the supreme court paid by the prevailing party, the fees of 
the clerk of the court below for preparing, certifying and sending up the 
records on appeal, or any supplementary record, paid by the prevailing party, 
and twenty-five dollars attorneys’ fees, besides his necessary disbursements 
for the printing of briefs, and any sum actually paid or incurred by the 
prevailing party as stenographer’s fees, not exceeding ten cents a folio, for 
making a transcript of the evidence or any part thereof ineluded in the bill 
of exceptions or statement of facts; but when the Judgment of the court 
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below shall be affirmed in part and reversed in part, or affirmed as to some 
of the parties and reversed as to others, or modified, the costs shall be in 
- the discretion of the court, and when the judgment is reversed and a new 
trial ordered, the court may in its discretion direct that costs of the pre- 
vailing party shall abide the result of the action. When in the opinion of 
the supreme court a brief of the prevailing party shall be unnecessarily long, 
or improper in substance, the court may in its discretion order the disallow- 
ance as costs of any part or the whole of the disbursements for printing the 
‘same. [L. ’93, p. 132, § 29.] 


See supra, § 481, and notes. 


Cited in 11 Wash. 480; 34 Wash. 182; 
39 Wash. 693, 699, 700; 40 Wash. 10, 454. 
Where an appeal is taken by the attor- 
neys of a party to an action, contrary to 


$ 1745. 


his wishes and directions, such party is 
entitled to a voluntary dismissal without 
the imposition of costs: Grunewald v. 
Grocery Co., 11 Wash. 478. 


(6529.) Effect of Appeal in Criminal Actions. 


An appeal by a defendant in a criminal action shall stay the execution of 


the judgment of conviction. 


In case the defendant has been convicted of a 


felony, and has been unable to furnish the bail bond required by section 1747 
pending the appeal, the time during which he remains in the jail of the county 
from which the appeal is taken shall be deducted from the term for which he 
was theretofore sentenced to the penitentiary, if judgment against him be 
affirmed. [L. ’93, p. 133, $ 30.] 


See next section. 


Cited in 2 Wash. 552; 7 Wash. 356; 26 
Wash. 324; 30 Wash. 330. 

A defendant who has been transported 
to the penitentiary and delivered to the 
warden under a judgment of conviction 


penitentiary, to be returned to the jail 
of the county in which he was convicted, 
and there detained, or released on bail, 
if the offense be bailable, pending the de- 
termination of his appeal: Norris, In re, 
26 Wash. 323. 


is entitled, where he gives notice of ap- 
peal subsequent to his imprisonment in the 


§ 1746. Same—Date of Commencement of Sentence. 

In the event no appeal be taken from the judgment of conviction of a 
felony, the term of sentence imposed upon such judgment shall commence 
to run from the date of the imposition thereof. In the event an appeal be 
taken from such judgment of conviction, and upon such appeal the judg- 
ment be affirmed, the term of sentence shall commence to run from the date 
upon which the remittitur shall be filed in the lower court. [L. *03, p. 39. 
$ 1] 


This section was enacted with a repeal of all acts in conflict therewith. Sce last previous 
section. 


§ 1747. (6530.) In What Cases Bail Authorized. 

In all criminal actions, except capital cases in which the proof of guilt is 
clear or the presumption great, upon an appeal being taken from a judgment 
of conviction, the court in which the judgment was rendered, or a judge 
thereof, must, by an order entered in the journal or filed with the clerk, fix 
and determine the amount of bail to be required of the appellant; and the ap- 
pellant shall be committed until a bond to the state of Washington in the 
sum so fixed be executed on his behalf by at least two sureties possessing the 
qualifications required for sureties on appeal bonds by section 1725 of this 
title, such bond to be conditioned that the appellant shall appear whenever 
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required, and stand to and abide by the judgment or orders of the appellate 
court, and any judgment and order of the superior court that may be rendered 
or made in pursuance thereof. If the appellant be already at large on bail, 
his sureties shall be liable to the amount of their bond, in the same manner 
and upon the same conditions as if they had executed the bond prescribed by 
this section; but the court may by order require a new bond ina larger 
amount or with new sureties, and may commit the appellant until the order 
be complied with. [L. ’93, p. 133, § 31.] 


Cited in 2 Wash. 552; 37 Wash. 259. In re, 21 Wash. 250; State ex rel. Denham 
Right to release pending appeal: See 1 v. Superior Court, 28 Wash. 590; Packen- 
Remington’s Digest, p. 329, §§ 1,2; Foye, ham v. Reed, 37 Wash. 258. 


§ 1748. (6531.) Personal Appearance not Necessary. 

Personal appearance of any party in the supreme court shall not be nec- 
essary on appeal in either civil or criminal actions. In criminal actions the 
defendant shall be entitled to close the argument. [L. ’93, p. 134, § 32.] 


§ 1749. (6532.) Proceedings in Case of Reversal in Criminal Cases, 

= When in a criminal action the judgment against the defendant is re- 
versed and it appears that no offense whatever has been committed, the su- 
preme court must direct that the defendant be discharged; but if it appear 
that the defendant is guilty of an offense, although defectively charged in the 
indictment or information, the supreme court, if the defendant is in prison, 
must direct the keeper of the place of confinement to cause the prisoner to be 
returned to the sheriff of the proper county, there to abide the order of the 
superior court thereof; and such keeper shall be entitled to the usual fees 
therefor. [L. ’93, p. 134, § 33.] 


Cited in 36 Wash. 445. error at the trial, if any crime is charged: 
The defendant is not entitled to a dis- State v. Riley, 36 Wash. 441. 
charge upon the reversal of a case for 


§ 1750. (6533.) Imprisonment Pending Appeal to be Deducted. 

If a defendant who has been in prison during the pendency of an appeal, 
upon a new trial ordered by the supreme court, shall be again convicted, the 
period of his former imprisonment shall be deducted by the superior court 
from the period of imprisonment to be fixed on the last verdict of conviction. 
(LD. ’93, p. 134, $ 34.] 


§ 1751. (6534.) Transcript of Judgment, Effect of. 

A transcript of any order or judgment, or both, of the supreme court, 
certified under the seal of the court, shall be sufficient authority to any court, 
or to any officer on whom it may be served, to proceed according to its man- 
date. [L. ’93, p. 134, § 35.] 


§ 1752. (6535.) Appeals to be Heard on Merits. 

The supreme court shall hear and determine all causes removed thereto 
in the manner hereinbefore provided, upon the merits therof, disregarding all 
technicalities, and shall upon the hearing consider all amendments which 
could have been made as made. [L. ’93, p. 134, § 36.] 


Cited in 21 Wash. 333; 22 Wash. 25, 293; See 1 Remington’s Digest, p. 211, § 389; 
24 Wash. 199, 221; 26 Wash. 342; 30 Wash. Pencil v. Home Ins. Co., 3 Wash. 485; 
409, 626; 32 Wash. 372; 35 Wash. 267; 38  Helphrey v. Strobach, 13 Wash. 128; Al- 
Wash. 612; 48 Wash. 240; 50 Wash. 363; lend v. Spokane Falls & N. R. Co., 21 
51 Wash. 445. Wash. 324; State v. Lorenz, 22 Wash. 289; 
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Kinkead v. Holmes & Bull Fur. Co., 24 
Wash. 216; Green v. Tidball, 26 Wash. 
338; Gallamore v. Olympia, 34 Wash. 379; 
Woodhurst v. Cramer, 29 Wash. 40; Olson 
v. Seattle, 30 Wash. 687; Ellsworth v. Lay- 
ton, 37 Wash. 340; State ex rel. Fogart 

v. Everett Water Co., 38 Wash. 609; Col- 
lins v. Denny Clay Co., 41 Wash. 136; 
Richardson v. Moore, 30 Wash. 406; Scho- 
ley v. De Mattos, 18 Wash. 504; Thornley 


§ 1753. 


APPEALS TO THE SUPREME COURT. 


§§ 1753, 1754 


v. Andrews, 45 Wash. 413; Vogler v. An- 
derson, 46 Wash. 202; Brown v. Baldwin, 
46 Wash. 106; Hester v. Stine, 46 Wash. - 
469; Brummett v. Gleason, 47 Wash. 439; 
Ramsdell v. Ramsdell, 47 Wash. 444; Mar- 
bourg v. Seattle, Renton & Southern R. 
Co., 49 Wash. 51; Cunningham v. Lakin, 
50 Wash. 394; Lang v. Crescent Coal Co., 
44 Wash. 267. 


(6536.) Rules and Regulations. 


The supreme court is hereby authorized to make all needful rules and 


regulations not inconsistent with law concerning practice and procedure in 
cases appealed to the supreme court. [L. ’93, p. 135, § 37.] 


§ 1754. (6537.) Method Herein Provided Exclusive. 

The mode provided by this title for appealing cases to the supreme court, 
and for securing a revision of the same therein, shall be exclusive and shail 
supersede all other methods heretofore provided. But no rights acquired 
under statutes which are abrogated by this title shall be lost by reason of the 
passage of this title, and all appeals pending when this title takes effect may 
be prosecuted to their determination as if this title had not been passed. [L. 
"93, p. 135, $ 38. ] 

Cited in 14 Wash. 663. 
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TITLE XII. 


ACTIONS AND PROCEEDINGS IN JUSTICES’ COURTS AND BEFORE 
MAGISTRATES, 


See supra, §§ 43-49, justices’ courts. 
See infra, §§ 6513-6545, justices of the peace. 


CHAPTER I—COMMENCEMENT OF CIVIL ACTIONS IN JUSTICE'S COURT. 


Proof of service. 
Service by publication—Form. 
Proof of service by publication. 


Written admission equivalent to proof 
of service. 


Jurisdiction, when acquired. 
Justice’s docket, entries in. 


Infant to sue by guardian or next 
friend. 


Appointment of guardian ad litem. 
Time for appearance. 

Change of venue. 

Change of venue as in superior court. 
Penalty for false return. 

Security of nonresident for costs. 


CHAPTER II.—PLEADINGS IN CIVIL ACTIONS IN JUSTICE’S COURT. 


Pleadings to be verified. 

Uncontroverted 
admitted. 

Objections to pleading, amendment. 

Variance immaterial, when, 

Amendments. 

Setoff, how pleaded. 


allegations deemed 


Detention not to exceed twenty-four 
hours. 


1755. Civil actions, how commenced. 1765. 
1756. Venue of actions—Precinct of de- 1766. 
fendant’s residence. 1767. 
1757. Jurisdiction—Coextensive with limits 1768. 
of county. 
1758. Action by summons, how commenced— 1769. 
Form, ete. = 
1759. Action by complaint and notice— 2 
Form. 1771. 
1760. Service of process by constable or 
sheriff. 1772. 
1761. How served. 1773. 
1762. Style of process, 1774. 
1763. Return of process, 1775. 
1764. Service by person appointed by jus- 1776. 
tice—Return. 1777. 
1778. Pleadings, when to take place, 1784. 
1779. Pleadings, what constitute. 1785. 
1780. Pleadings may be oral or written, 
1781. Pleadings docketed or filed—Form 1786. 
immaterial. 1787. 
1782. Denial of knowledge or information. 1788. 
1783. Pleading account or instrument. 1789. 
CHAPTER II—ARREST AND BAIL IN JUSTICE'S COUR’. 
1790. Warrant may issue, when, 1794. 
1791. Bond for warrant. 
1792. Warrant, how served. 1795. 


1796. 


1797, 


1798. 
1799, 
1800, 
1801. 


1807. 
1808. 


. Notice of arrest to plaintiff, ete. 


Continuance—Bond. 


CHAPTER IV.—REPLEVIN IN JUSTICE’S COURT. 


Plaintiff may claim immediate deliv- 
ery. 

Affidavit where delivery claimed, con- 
tents of. 

Order for delivery. 

Exeeution of order—Bond. 

Exeeptions to sureties. 

Return of property on giving bond, 
ete. 


1802. 
1803. 


1804. 
1805. 


1806. 


Justification of sureties. 


Officer may break open building or 
inclosure, 

Oflicer to keep and deliver property. 

Proceedings where property claimed 
by third party. 

Return of order and affidavit. 


CHAPTER V.—GARNISHEE PROCESS BY OFFICER, 


Affidavit for garnishment, 
Garnishce summons, 
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1811. 


Service of, 
Liability of garnishee. 
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1812. 


1813. 
1814. 
1815. 
1816. 


1821. 
1822. 
1823. 


1824, 
1825. 
1826. 
1827. 
1828. 
1829. 
1830. 
1831. 
1832. 
1833. 
1834. 


1835. 


1847. 
1848, 
1849. 


1850. 
1851. 


Garnishee action— When deemed com- 
menced. 

Examination of garnishee, 

Trial, when. 

Defendant may participate in trial 

Costs, 


1817. 
1818. 
1819. 


ACTIONS AND PROCEEDINGS IN JUSTICES’ COURTS. 


Judgment against garnishee, 

Costs against garnishee. 

Final judgment—Negotiable 
ment. 


instru- 


1820. Default, etc., by garnishee, 


CHAPTER VI.—WRITS OF GARNISHMENT BY JUSTICES. 


Appearance after default. 

Judgment in bar. 

Writ of garnishment—When may is- 
sue. 

Affidavit for garnishment—Requisites, 

Issuance of writ— Contents, 

Form for writ. 

How issued. 

Service of writ. 

Service upon bank as garnishee. 

Effect of service—Payment of debt. 

Bond to release garnishee, 

Answer of garnishee. 

Discharge of garnishee. 

Default of garnishee—Judgment— 
Dismissal of action. 

Judgment against garnishee—Satis- 
faction. 


1836. 
1837. 


1838. 
1839. 


1840. 
1841. 
1842, 


1843. 
1844. 


1845. 


1846. 


Execution against garnishee, 

Garnishee in possession of property— 
Surrender—Custody. 

Attachment for contempt. 

Corporation garnishce — Shares 
stock sold. 

Sales, how conducted. 

Title on sale. 

Controverting the answer of the gar- 
nishee—Trial. 

Attorneys’ fees—Costs, 

Garnishee’s defense against defend- 
ant. 

Garnishee answer— Identity of names, 
how determined—Trial. 

Answer of garnishee—Defenses of de- 
fendant—Exemptions, 


of 


CHAPTER VII.—TRIAL OF CIVIL ACTIONS IN JUSTICE’S COURT. 


Continuance—Not to exceed sixty 
days. 

Justice to try cause unless jury de- 
ma nded. 

Jury—Number—Qualifications—Fees, 

Time of jury trial. 

Selection of jury. 


1852 
1853 
1854 
1855 
1856 


Summons for jurors, 

Swearing jury. 

Delivery of verdict. 

Justice may discharge jury, when. 

Failure to appear when summmwned— 
Penalty. 


CHAPTER VIII.—JUDGMENTS IN CIVIL ACTIONS IN JUSTICE'S COURT. 


1897 


1859 
1860 


1858. 


Judgment of dismissal. 
Judgment by default—Evidence, 
Judgment—Rendition—Entry. 
Tender, judgment in case of, 


1861. 
1862. 
1863. 


Setoff allowed, to what extent. 

Judgment for cost—Attorney’s fees. 

Proceedings where title to land is in 
issue. 


CHAPTER IX.—FEES AND COMPENSATION OF JUSTICES OF THE PEACE. 


1864. 
1865. 


1867. 
1868. 
1869. 
1870. 


1871. 
1872. 


Schedule of justice fees. 
Fees where justice receives salary. 


1866. Compensation limited to schedule, 


CHAPTER X.—EXECUTIONS AND PROCEEDINGS THEREON. 


Stay of execution, 

Bond for stay. 

Form of bond. 

Levy against property of principal 
or bail. 

Bail may collect from defendant. 

Execution revoked where judgment 
stayed. 
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1873. 
1874. 


1875. 
1876. 
1877. 
1878. 
1879. 


Setoff of mutual judgments. 
Procedure as to setoff rendered before 
another justice. 
Execution for balance after setoff. 
No execution after five years. 
Execution from succeeding justice. 
Execution to another county. 
Execution—Direction, date, ete. 
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1880. Amount of debt, etc., to be stated. 1886. Garnishees may be examined under 


1881. Execution may be renewed. oath. 

1882. Notice of sale upon execution, 1887. Execution for costs. 

1883. Sale upon execution—Return. 1888. Claim by third person to property 

1884. Officer not to buy at execution sale. levied on or attached. 

1885. Execution may issue against the per- 1889. Claimant may resort to other reme 
son, when, dies. 


CHAPTER XI.—FORMS IN CIVIL ACTIONS IN JUSTICE’S COURT, 
1890. Forms—Equivalents may be used. 


CHAPTER XII.—PROCEEDINGS FOR CONTEMPT BEFORE JUSTICES OF THE 


PEACE. 
1891. When justice may punish for con- 1894. Summary arraignment, 
tempt. 1895. Form of warrant. 
1892. Punishment for contempt. | 1896. Form of judgment. 
1893. Hearing—Warrant for offender, 1897. Warrant of commitment. 


CHAPTER XIIL—WITNESSES AND DEPOSITIONS. 
1898. Witnesses may be subpoenaed within 1905. Proceedings on party’s refusal to tes- 


twenty miles. tify. 
1899. How and by whom served. 1906. Examination of party in his own be 
1900. Attachment for failure to appear, half. 
1901. Service and costs in attachment. 1907. When depositions may be taken, 
1902. Damages for nonattendance. 1908. How taken and certified, 
1903. Party to action as witness, 1909. How used on trial. 


1904. Testimony of party may be rebutted. 


CHAPTER XIV.—APPEALS FROM JUSTICE’S COURT. 


1910. Appeal in civil actions. 1919. Appeal in criminal cases—Notice. 

1911. Appeal, how taken—Bond. 1920. Fees not required in advance—Failure 

1912. Stay of proceedings, when. to prosecute, effect of. 

1913. Release of property on certificate Of 1921, Justice to recognize witnesses—Tran- 
appeal, script. 


1914. Transcript — Jurisdiction—Procedure 
in superior court. 
1915. Pleadings in superior court on appeal. 


1922. Appeal from order for security to 
keep the peace. 


1916. Attachment for certified transcript. 1923. Proceedings on such appeal—New 
1917. Appeal not to be dismissed for de- bond—Costs. 

fective bond, when. 1924. Failure to prosecute such appeal, ef- 
1918. Judgment against appellant and sure- fect of, 


ties, when. 


CHAPTER I. 
COMMENCEMENT OF CIVIL ACTIONS IN JUSTICE'S COURT. 


§ 1755. (6542.) Civil Actions, How Commenced. 

Civil actions in the several justices’ courts of this state may be instituted 
either by the voluntary appearance and agreement of the parties, by the ser- 
vice of a summons, or by the service upon the defendant of a true copy of the 
complaint and notice, which notice shall be attached to the copy of the com- 
plaint, and cite the defendant to be and appear before the justice at the time 
and place therein specified, which shall not be less than six nor more than 
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twenty days from the date of filing the complaint. 
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[Cf. L. ’60, p. 245; L. "73, 


p. 35, $ 19; Cd. '81, $ 1712; 2 H. C., $ 1452.] 


See supra, $$ 44, 45, and notes, jurisdiction of justices of the peace. 
See supra, $ 47, territorial extent of jurisdiction. 


A complaint coming into the possession 
of a justice of the peace by reason of his 
succession to the office cannot be presumed 
to be filed by him on any other date than 
the day of his succession, though marked 
filed by him as of a later date; and de- 
fendant must be cited to appear within 
twenty days from the date of filing: Nel- 
son v. Campbell, 1 Wash. 261. 


Where jurisdiction of the person of de- 
fendant had not been acquired by a jus- 
tice of the peace, the fact that, after a 
special appearance by defendant to object 
to the jurisdiction, which was overruled, 
the defendant submitted to trial, will not 
constitute a waiver of the want of jur- 
isdiction: Woodbury v. Henningsen, 11 


‚Wash. 12. 


§ 1756. Venue of Actions—Precinct of Defendant’s Residence. 

All civil actions commenced in a justice court against a defendant or 
defendants residing in a city or town of more than three thousand inhabitants 
shall be brought in the justice court of the precinct in said city or town in 
which one or more of such defendants reside. [L. ’99, p. 53, § 1; L. ’01, p. 105, 
$1.] 


$ 1757. Jurisdiction—Coextensive with Limits of County. 

The jurisdiction of justices of the peace in all civil actions, except as pro- 
vided in the preceding section, shall be coextensive with the limits of the 
county in which they are elected or appointed, and no other or greater, but 
every justice of the peace shall continue to reside and perform all the duties 
of his office in the precinct for which he was elected or appointed during his 
continuance in office. [L. ’01, p. 105, § 2.] 


See supra, § 47, territorial extent of jurisdiction. 


§ 1758. (6543.) Action by Summons, How Commenced—Form, etc. 

A party desiring to commence an action before a justice of the peace for 
the recovery of a debt by summons shall file his claim with the justice of the 
peace, verified by his own oath, or that of his agent or attorney; and there- 
upon the justice of the peace shall, on payment of his fees, if demanded, issue 
a summons to the opposite party, which summons shall be in the ponow ine 
form, or as nearly as the case will admit, viz. :— 


The State of Washington, 
County, 


To the Sheriff or any Constable of said County. 

In the name of the state of Washington, you are hereby commanded to 
summon , if he (or they) be found in your county, to be and appear before 
me at on day of ‚at o’clock, P. M. (or A. M.), to answer 
the complaint of ‚for a failure to pay him a certain demand, amounting 
to dollars and cents, upon (here state briefly the nature of the 
claim) ; and of this writ make due service and return. 

Given under my hand this day of , 19—. 


, Justice of the Peace. 
And the summons shall specify a certain place, day, and hour for the ap- 
pearance and answer of the defendant, not less than six nor more than twenty 
days from the date of filing plaintiff’s claim with the justice, which summons 
shall be served at least five days before the time of trial mentioned therein, 
and shall be served by the officer delivering to the defendant, or leaving at his 
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place of abode, with some person over twelve years of age, a true copy of such 
summons, certified by the officer to be such. [Cf. L. *60, p. 243, $ 29; L. "73, 
p. 335, $ 20; Cd. ’81, $ 1713; 2 H. C., $ 1453.] 


See Const., Art. IV, $ 27, process to run in name of state. 
See infra, $ 1762, process to run in name of state. 


§ 1759. (6544.) Action by Complaint and Notice—Form. 

Any person desiring to commence an action before a justice of the peace 
by the service of a complaint and notice can do so by filing his complaint, 
verified by his own oath or that of his agent or attorney, with the justice, and 
when such complaint is so filed, upon payment of his fees, if demanded, the 
justice shall attach thereto a notice, which shall be substantially as follows :— 


The State of en = 


County, 


To 
In the name of the state of Washington, vou are hereby notified to be and 


appear at my office ın , on the day of , 15—, at the hour of 
, — M., to answer the foregoing complaint, or judgment will be taken 
against you as confessed, and the prayer of the plaintiff granted. 
Dated , 18—. ——, J.P. 


[Cf. L. 60, p. 245, 8 29; L. ’73, p. 336, $ 21; Cd. "81, §1714;2 H. C., $ 1454.] 
Cited in 11 Wash. 12. 


§ 1760. Service of Process by Constable or Sheriff. 

All process in actions and proceedings in justice courts, having a salaried 
constable, when served by an officer, shall be served by such constable or by 
the sheriff of the county or his duly appointed deputy; and all fees for such 
service shall be paid into the county treasury. [L. ’09, p. 433, $ 1.] 


§ 1761. (6545.) How Served. 

The complaint and notice shall be served at least five days before the 
time mentioned in the notice for the defendant to appear and answer the com- 
plaint, by delivering to the defendant, or leaving at his place of abode, with 
some person over twelve years of age, a true copy of the complaint and no- 
tice, certified by the officer or person making the service to be such. [L. ’73, 
p. 337, $22; Cd. ’81, § 1715; 2 H. C., $ 1455.] 


Cited in 11 Wash. 12; 31 Wash. 362. the age of twelve years no jurisdiction 
Under this section, if the notice and of the person of the defendant is thereby 
complaint are served on defendant by de- conferred on the justice: Woodbury v. 


livering a copy thereof to a child under Henningsen, 11 Wash. 12, 


§ 1762. (6546.*) Style of Process. 

All process issued by justices of the peace shall run in the name of the 
state of Washington, be dated the day issued and signed by the Justice grant- 
ing the same, and all executions and writs of attachment or of replevin shall 
be served by the sheriff or some constable of the county in which the justice 
resides, but a summons or notice and complaint may be served by any citizen 
of the state of Washington over the age of twenty-one years and not a party 
to the action. [L. ’03,p. 18,81. Cf. L. "3, p. 3371, $ 23; Cd. 81, $ 1716; 2 
H. C., § 1456; L. 793, p. 264, $1; L. ’95, p. 95, $ L] 


See Const., Art. IV, § 27, style of process. 
See note to $ 1758, action by summons. 
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§ 1763. (6547.*) Return of Process. 

Every constable or sheriff serving process or complaint and notice shall 
return in writing, the time, manner and place of service and indorse thereon 
the legal fees therefor and shall sign his name to such return, and any person 
other than one of said officers serving summons or complaint and notice shall 
file with the justice his affidavit, stating the time, place and manner of the 
service of such summons or notice and complaint: Provided, that no fee shall 
be allowed for the service of a summons or notice and complaint by a person 
other than an officer. [L. ’03, p. 19, § 2. Cf. L. ’54, p. 229, § 31; L. ’60, 
p. 246, § 37; L. 73, p. 337, $ 24; Cd. ’81, § 1717; 2 H. C., $ 1457; L. 793, p. 264, 
$ 2; L. ’95, p. 195, $ 2.] 


§ 1764. (6548.*) Service by Person Appointed by Justice—Return. 

Any justice may, by appointment in writing, authorize any person other 
than the parties to the proceeding, or action, to serve any subpoena, summons, 
or notice and complaint issued by such justice; and any such person making 
such service shall return on such process or paper, in writing, the time and 
manner of service, and shall sign his name to such return, and be entitled to 
like fees for making such service as a sheriff or constable, and shall indorse 
his fees for service thereon: Provided, it shall not be lawful for anv justice 
to issue process or papers to any person but a regularly qualified sheriff or 
constable, in any precinct where such officers reside, unless from sickness or 
some other cause said sheriff or constable is not able to serve the same: Pro- 
vided further, that it shall be lawful for notice and complaint or summons 
im a civil action in the justice court to be served by any person over the are 
of twenty-one years and not a party to the action in which the summons or 
notice and complaint shall be issued without previous appointment bv the 
justice. [L. ’03, p. 19,83. Cf. L. ’73, p. 337, § 25; Cd. ’81, $ 1718; 2 H. C., 
$ 1458.] - 


§ 1765. (6549.) Proof of Service. 

Proof of service in either of the above cases shall be as follows: When 
made by a constable or sheriff, his return signed by him and indorsed on the 
paper or process. When made by any person other than such officer, then by 
the affidavit of the person making the service. [L. "73, p. 337, $ 26; Cd. ’81, 
$ 1719; 2 H. C., $ 1459.] i 


$ 1766. (6550.) Service by Publication—Form. 

In case personal service cannot be had by reason of the absence of the 
defendant from the county in which the action is sought to be commenced, it 
shall be proper to publish the summons or notice, with a brief statement of the 
object and prayer of the claim or complaint, in some weekly newspaper pub- 
lished in the county wherein the action is commenced; or if there is no paper 
published in such county then in some newspaper published in the nearest 
adjoining county, which notice shall be published not less than once a week 
for three weeks prior to the time fixed for the hearing of the cause, which shall 
not be less than four weeks from the first publication of said notice. Said 
notice may be substantially as follows :— 
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The State of Washington, 
ss. 
County of ——, 
In Justice’s Court, —— Justice. 
To —. 


In the name of the state of Washington, you are hereby notified that — 
has filed a complaint (or claim, as the case may be) against you in said court, 
which will come on to be heard at my office in , in county, state of 
Washington, on the —— day of ——, A. D. 18—, at the hour of —— o’clock, 
— M., and unless you appear and then and there answer, the same will be 
taken as confessed, and the demand of the plaintiff granted. The object and 
demand of said claim (or complaint, as the case may be), is (here insert a 
brief statement). 

Complaint filed —, A. D. 18—. —, J.P. 

[L. ’73, p. 337, $ 27; Cd. ’81, $ 1720; 2 H. C., $ 1460.] 


§ 1767. (6551.) Proof of Service by Publication. 

Proof of service, in case of publication, shall be the affidavit of the pub- 
lisher, printer, foreman, or principal clerk, showing the same. [L. ’73, p. 338, 
$ 28; Cd. ’81, $ 1721; 2 H. C., $ 1461.] 


§ 1768. (6552.) Written Admission Equivalent to Proof of Service. 

The written admission of the defendant, his agent or attorney, indorsed 
upon any summons, complaint, and notice, or other paper, shall be complete 
proof of service in any case. [L. ’73, p. 338, $ 29; Cd. ’81, $ 1722; 2 H. C., 
$ 1462.] 


§ 1769. (6553.) Jurisdiction, When Acquired. 

The court shall be deemed to have obtained possession of the case from 
the time the complaint or claim is filed, after completion of service, whether 
by publication or otherwise, and shall have control of all subsequent proceed- 
ings. [L. 773, p. 338, $ 30; Cd. ’81, $ 1723; 2 H. C., $ 1463.] 


See notes to $ 44, supra, jurisdiction of justices. 


§ 1770. (6554.) Justice's Docket, Entries in, 
Every justice of the peace shall keep a docket in a well-bound book, in 
which he shall enter, — 

1. The title of all actions commenced before him; 

2. The object of the action or proceeding, and if a sum of money be claimed, 
the amount of the demand; 

3. The date of the notice and the time of its return; and if an order to ar- 
rest the defendant be made, the statement of the facts on which the order is 
issued; 

4. The time when the parties, or either of them, appear, or their non- 
appearance, if default be made; 

5. A brief statement of the nature of the plaintiff’s demand, and the amount 
claimed; and if any setoff be pleaded, a similar statement of the setoff and 
the amount estimated, and every motion, rule, order, and exception, with the 
decision of the court thereon; 

6. Every continuance, stating at whose request, and for what time; 
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7. The demand for a trial by jury, when the same is made, and by whom 
made, the order for the jury, and the time appointed for the trial and return 
of the jury; 

8. The names of the jury who appear and are sworn; the names of witnesses 
sworn, and at whose request; 

9. The verdict of the jury, and when received; and if the jury disagree and 
are discharged, the fact of such disagreement and discharge; 

10. The judgment of the court, and the time when rendered; 

11. The time of issuing execution, and the name of the officer to whom de- 
livered, and an account of the debt and costs, and the fees due to each person 
separately ; 

12. The fact of an appeal having been made and allowed, and the time 
when; 

- 13. Satisfaction of the judgment, or any money paid thereon, and the time 
when; 

14. And such other entries as may be material. [Cf. L. ’54, p. 227, $ 25; 
L. *73, p. 339, $ 31; Cd. ’81, $ 1724; 2 H. C., $ 1464.] 


See supra, $ 44, and notes. 
See supra, $ 452, transcript of justice’s docket for judgment lien. 
See note to $ 1859, infra. 


§ 1771. (6555.) Infant to Sue by Guardian or Next Friend. 

No action shall be commenced by an infant plaintiff, except by his guard- 
ian or until a next friend for such infant shall have been appointed. When- 
ever requested, the justice shall appoint some suitable person, who shall con- 
sent thereto in writing, to be named by such plaintiff, to act as his next friend 
in such action, who shall be responsible for the costs therein. [L. ’54, p. 230, 
$ 40; Cd. *'81, $ 1753; 2 H. C., $ 1465.] 

Cited in 13 Wash. 165. 


$ 1772. (6556.) Appointment of Guardian ad Litem. 

After service and return of process against an infant defendant, the ac- 
tion shall not be further prosecuted until a guardian for such infant shall 
have been appointed. Upon the request of such defendant, the justice shall 
appoint some person, who shall consent thereto in writing, to be guardian of 
the defendant in defense of the action; and if the defendant shall not appear 
on the return day of the process, or if he neglect or refuse to nominate such 
guardian, the justice may, at the request of the plaintiff, appoint any discreet 
person as such guardian. The consent of the guardian or next friend shall 
be filed with the justice; and such guardian for the defendant shall not be 
liable for any costs in the action. [L. ’54, p. 230, § 41; Cd. ’81, § 1754; 2 H. 
C., $ 1466. ] 


$ 1773. (6557.) Time for Appearance. 

The parties shall be entitled to one hour in which to make their appear- 
ance after the time mentioned in the summons or notice for appearance, but 
shall not be required to remain longer than that time, unless both parties 
appear, and the justice, being present, is actually engaged in the trial of an- 
other action or proceeding; in such case he may postpone the time of appear- 
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[L. ’54, p. 230, $ 42; Cd. '81, $ 1755; 2 H. 


ance until the close of such trial. 
C., $ 1467.] 


[TITLE ATL 


See supra, § 241, appearance in courts of record. 


See infra, § 1858, judgment by default. 


Cited in 1 Wash. 509. 

Party to an action in a justice’s court 
is entitled to one hour in which to ap- 
pear, after the time mentioned in the no- 
tice. If defendant do not so appear, judg- 
ment shall be entered against him without 


§ 1774. (6558.) Change of Venue. 


further proof or evidence. The mere cor- 
poral presence of defendant is not sufli- 
cient; he must answer, demur, or give the 
plaintiff written notice; or if by attorney, 
the attorney must give notice of appear- 
ance for him: McCoy v. Bell, 1 Wash. 505. 


If, previous to the commencement of any trial before a justice of the 


peace, the defendant, his attorney or agent, shall make and file with the jus- 
tice an affidavit that the deponent believes that the defendant cannot have 
an impartial trial before such justice, it shall be the duty of the justice to 
forthwith transmit all papers and documents belonging to the case to the 
next nearest justice of the peace in the same county, who is not of kin to either 
party, sick, absent from the county, or interested in the result of the action, 
either as counsel or otherwise. The justice to whom such papers and docu- 
ments are so transmitted shall proceed as if the suit had been instituted before 
him. Distance, as contemplated by this section, shall mean to be by the 
nearest traveled route. The costs of such change of venue shall abide the 
result of the suit. [Cf. L. *67, p. 88, $$ 2, 3; L. ’81, p. 8, $3 2, 3; Cd. ’dl, 
y 1938; 2 H. C., $ 1468. ] 


Cited in 13 Wash. 573. 

A change of venue will lie from a police 
justice of a city of the third class to the 
next nearest justice of the peace in the 
same county: Puyallup v. Snyder, 13 Wash. 
312. 

Where a change of venue is had to one 
who is admitted to be the next nearest 


made for the first time in the supreme 
court, on the ground that the jurisdietion 
of the last justice was not shown, where 
the properly certified records of the jus- 
tices show the transfer was regularly 
made, since technical accuracy in tnat re- 
spect is not required: Kerstetter v. 
Thomas, 36 Wash. 620, 


justice of the peace, objection cannot be 


§ 1775. (6559.) Change of Venue as in Superior Court. 

Change of venue may be allowed for the same causes for which they are 
allowed in the superior court. [Cf. L. *60, p. 252, $ 68; L. ’63, p. 369, $ 162; 
Cd. ’81, $ 1831.] 

This section is found in the Code of 1881 as a part of the chapter on witnesses and 


depositions. 
See supra, $ 209, change of venue in superior court, 


S 1776. (6560.) Penalty for False Return. 

If any officer, without showing good cause therefor, fail to execute any 
process to him delivered, and make due return thereof, or make a false return, 
such officer, for every such offense, shall pay to the party injured ten dollars, 
and all damage such party may have sustained by reason thereof, to be re- 
covered in a civil action. [C£. L. ’54, p. 230, $ 39; L. 773, p. 313, $ 51; Cd. 
’81, $ 1752; 2 H. C., $ 1469.] 


$ 1777. (6561.*) Security of Nonresident for Costs. 

Whenever the plaintiff is a nonresident of the county, the justice may re- 
quire of him security for the costs in a sum not exceeding fifty dollars at the 
time of the commencement of the action. Provided, however, that after an 
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action has been commenced by a nonresident plaintiff and no security given 
for costs, the defendant may require such security by motion; when allowed 


all proceedings shall be stayed until such security has been given. 


[L. 05, 


p.27,$1. Cf. L. ’54, p. 228, $ 27; Cd. '81, $ 1725; 2 H. C., $ 1470.] 


CHAPTER IL 
PLEADINGS IN CIVIL ACTIONS IN JUSTICE'S COURT. 


S 1778. 


(6565.) Pleadings, When to Take Place. 


The pleadings in justice’s court shall take place upon the appearance of 
the parties, unless they shall have been previously filed, or unless the justice 
shall, for good cause shown, allow a longer time than the time of appearance. 
[L. ’54, p. 231, $ 43; Cd. ’81, $ 1756; 2 H. C., $ 1471.] 


§ 1779. 


(6566.) Pleadings, What Constitute. 


The pleadings in the justice’s court shall be,— 
1. The complaint of the plaintiff, which shall state in a plain and direct 
manner the facts constituting the cause of action; 
2. The answer of the defendant, which may contain a denial of the com- 
plaint, or any part thereof, and also a statement, in a plain and direct manner, 


of any facts constituting a defense; 


3. When the answer sets up a setoff by way of defense, the reply of the 


plaintiff. 


Cited in 1 Wash. 136, 510. 

An action in a justice’s court is prop- 
erly entitled by naming the oflicer before 
whom the cause is heard, without desig- 
nating the precinct in which the justice 
presides: State v. Superior Court, 7 Wash. 
223. 

There is no court apart from the officer 
designated by Article LV, § 1, of the Con- 
stitution, as a justice of the peace: Id. 

The failure of plaintiff to reply to de- 
fendant’s allegation of quiet possession for 
more than one year, in an action before a 
justice of the peace, cannot be regarded 
as an admission of its truth, as, under this 


§ 1780. 


[L. ’54, p. 231, $ 44; Cd. '81, $ 1757; 2 H. C., $ 1472.] 


section, all new matters in the answer 
constituting a defense, except setoff, are 
presumed to be denied: Bellingham Bay 
etc. Co. v. Strand, 1 Wash. 133. 

Under the Constitution, Article IV. $ 6, 
the superior court has original jurisdiction 
in forcible entry and detainer. 

A claim was filed in the justice's court 
against S. Baxter & Co. Summons issued 
to Sutcliff Baxter and A. M. Brooks. De- 
fendant appeared and pleaded. Held, that 
defect of parties appearing on face of 
claim was therehy waived: Baxter v. Sco- 
land, 2 W. T. 86. 


(6567.) Pleadings may be Oral or Written. 
The pleadings in justices? courts mav be oral or in writing. 


[L. °54, 


p. 231, $45; Cd. ’81, $ 1758; 2 H. C., $ 1473.] 


This section as it appeared in the Code of 1881 is not in conformity with the constitu- 
tion, and only that which is in force is retained. 


§ 1781. (6568.) 


Pleadings Docketed or Filed—Form Immaterial. 


When the pleadings are oral, the substance of them shall be entered by 


the justice in his docket. 


When in writing, they shall be filed in his office, 
and a reference made to them in his docket. 


Pleadings shall not be required 


to be in any particular form, but shall be such as to enable a person of com- 


mon understanding to know what is intended. 


$ 1759; 2 H. C., $ 1474.] 
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§ 1782. (6569.) Denial of Knowledge or Information. 

| A statement, in an answer or reply, that the party has not sufficient 
knowledge or information in respect to a particular allegation in the previous 
pleadings of the adverse party to form a belief shall be deemed equivalent td 
a denial. [L. ’54, p. 231, $ 47; Cd. ’81, $ 1760; 2 H. C., $ 1475.] 


§ 1783. (6570.) Pleading Account or Instrument. 

When the cause of action or setoff arises upon an account or instrument 
for the payment of money only, it shall be sufficient for the party to deliver 
the account or instrument, or a copy thereof, to the court, and to state that 
there is due to him thereon, from the adverse party, a specified sum, which he 
claims to recover or set off. The court may, at the time of pleading, require 
that the original account or instrument be exhibited to the inspection of the 
adverse party, with liberty to copy the same; or if not so exhibited, may pro- 
hibit its being given in evidence. [L. ’54, p. 231, $ 48; Cd. ’81, $ 1761; 2 H. 
C., $ 1476.] 


S 1784. (6571.) Pleadings to be Verified. 

Every complaint, answer, or reply shall be verified by the oath of the 
party pleading; or if he be not present, by the oath of his attorney or agent, 
to the effect that he believes it to be true. The verification shall be oral or 
in writing, in conformity with the pleading verified. [L. ’54, p. 232, $ 49; 
Cd. *81, $ 1762; 2 H. C., $ 1477.) | 


§ 1785. (6572.) Uncontroverted Allegations Deemed Admitted. 

Every material allegation in a complaint, or relating to a setoff in an 
answer, not denied by the pleading of the adverse party, shall, on the trial, 
be taken to be true, except that when a defendant who has not been served 
with a copy of the complaint fails to appear and answer, the plaintiff cannot 
recover without proving his case. [L. ’54, p. 232, § 50; Cd. ’81, § 1763, 2 
H. C., § 1478.] 

See infra, § 1858, judgment on default. 


§ 1786. (6573.) Objections to Pleading, Amendment. 

Either party may object to a pleading by his adversary, or to any part 
thereof, that is not sufficiently explicit for him to understand it, or that it 
contains no cause of action or defense, although it be taken as true. If the 
court deem the objection well founded, it shall order the pleading to be 
amended; and if the party refuse to amend, the defective pleading shall be 
disregarded. [L. *54, p. 232, $ 51; Cd. ’81, $ 1764; 2 H. C., $ 1479.] 


See infra, $ M88, amendments. 


§ 1787. (6574.) Variance Immaterial, When. 

A variance between the proof on the trial and the allegations in a plead- 
ing shall be disregarded as immaterial, unless the court be satisfied that the 
adverse party has been misled to his prejudice thereby. [L. ’54, p. 232, $ 52; 
Cd. ’81, $ 1763; 2 H. C., $ 1480.] 


§ 1788. (6575.) Amendments. 
The pleadings may be amended at any time before the trial, or during the 
trial, or upon appeal, to supply any deficiency or omissions in the allegations 
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or denials necessary to support the action or defense, when by such amend- 
ment substantial justice will be promoted. If the amendment be made after 
the issue, and it be made to appear to the satisfaction of the court that a con- 
tinuance is necessary to the adverse party in consequence of such amend- 
ment, a continuance shall be granted. The court may also, in its discretion, 
require as a condition of an amendment the payment of costs to the adverse 
party. [L. ’54, p. 232, $ 53; Cd. ’81, $ 1766; 2 H. C., $ 1481.] 


See supra, $ 303, and notes, amendments in superior court. 
See supra, $ 1786, objections and amendments to Peer 
See infra, § 1915, pleadings on appeal. 


Cited in 3 Wash. 709. infra, to allow amendments to pleadings 
If a case is appealed from a justice to used before the justice: State v. Superior 
the superior court, it is discretionary with Court, 3 Wash, 705. 
the superior court, under this and § 1915, 


$ 1789. (6576.) Setoff, How Pleaded. 

To entitle a defendant to any setoff he may have against the plaintiff, he 
must allege the same in his answer; and the statutes regulating setoffs in the 
superior court shall in all respects be applicable to a setoff in a justice’s court, : 
if the amount claimed to be set off, after deducting the amount [found] due 
the plaintiff, be within the jurisdiction of the justice of the peace; judgment 
may, in like manner, be rendered by the justice, in favor of the defendant, for 
the balance found due the plaintiff. [L. ’54, p. 232, $ 54; Cd. ’81, $ 1767; 2 
MH. C., $ 1482.] 


See supra, $ 266 et seq., setoff in superior court. 
See infra, $ 1861, action when setoff exceeds jurisdiction, 
See infra, § 1873, setoff of mutual judgments, 


CHAPTER III. 
ARREST AND BAIL IN JUSTICE'S COURT. 


$ 1790. (6580.) Warrant may Issue, When. 

A justice of the peace shall issue a warrant of arrest in all such cases 
within his jurisdiction, and for such causes and upon such proof, as is pro- 
vided for an order for a warrant in chapter VII of title 5, regulating civil ac- 
tions. [L. ’54, p. 229, $ 32; Cd. ’81, $ 1746; 2 H. C., $ 1484.] 

See supra, $ 748 et seq., arrest and bail. 


$ 1791. (6581.) - Bond for Warrant. 

Before issuing the warrant of arrest, the justice shall require a bond on 
part of the plaintiff, with one or more sureties, to the effect that if the de- 
fendant recover judgment the plaintiff will pay all costs that may be awarded 
to the defendant, and all damages which may be sustained by reason of the 
arrest, not exceeding the sum specified in the bond, which shall be at least one 
hundred dollars. [L. ’54, p. 229, $ 33; Cd. ’81, $ 1747; 2 H. C., $ 1485.] 


$ 1792. (6532.) Warrant, How Served. 

The warrant shall be served by arresting the defendant, and taking him 
before the justice of the peace who issued the same; but if such justice, at the 
return thereof, be absent or unable to try the action, the officer shall imme- 
diately take the defendant to the nearest justice of the same county, whc. shall 
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take cognizance of the action, and proceed thereon as if the warrant had been 
issued by himself. [L. ’54, p. 229, $ 34; Cd. ’81, $ 1748; 2 H. C., $ 1486.] 


$ 1793. (6583.) Notice of Arrest to Plaintiff, etc. 

The officer making the arrest shall immediately give notice to the plain- 
tiff, his agent or attorney, and indorse on the warrant the time of the arrest 
and the time of serving notice on the plaintiff. [L. ’54, p. 229, $ 35; Cd. ’81, 
$ 1749; 2 H. C., $ 1487.], 


§ 1794. (6584.) Detention not to Exceed Twenty-four Hours. 

When a defendant is brought before a justice on a warrant, he shall be 
detained in the custody of the officer until he shall be discharged according to 
law; but in no case shall the defendant be detained longer than twenty-four 
hours from the time he shall be brought before the justice, unless within that 
time the trial of the action shall be commenced, or unless it has been delayed 
at the instance of the defendant. [L. ’54, p. 229, $ 36; Cd. ’81, $ 1750; 2 H. 
C., $ 1488.]. 


S 1795. (6585.) Continuance—Bond. 

If the defendant, on his appearance, demand a continuance, the same 
may be granted on condition that he remain in custody or execute anu file 
with the justice a bond. with one or more sufficient sureties, to be approved 
by the justice, to the effect that he will render himself amenable to the pro- 
cess of the court, or that the sureties will pay to plaintiff the amount of any 
judgment which he may recover in the action. On filing such bond, the jus- 
tice shall order the defendant to be discharged from custody. [L. ’54, p. 229, 
$ 37; Cd. '81, $ 1751; 2 H. C., $ 1489.] 


Sections 1790-1795 are not in harmony with the constitution unless the cases in which 
it may lie are confined by further enactment to absconding debtors: See Const., Art, I, 


be 


CHAPTER IV. 
_ REPLEVIN IN JUSTICE’S COURT. 


§ 1796. (6588.) Plaintiff may Claim Immediate Delivery. 

The plaintiff in an action to recover the possession of personal property 
may, at the time of issuing such summons, or at any time before answer, 
claim the immediate delivery of such property as provided in this chapter. 
[L. *54, p. 242, $ 109; Cd. ’81, § 1809; 2 H. C., $ 1490.] 


See supra, §§ 707-717, and notes, claim and delivery in superior court. 
See supra, $$ 573-577, adverse claims to property attached by sheriff, 
See intra, § 1888, claim by third person of property levied upon, 


8 1797. (6589.) Affidavit Where Delivery Claimed, Contents of. 
When a delivery is claimed, an affidavit shall be made by the plaintiff, 
or by some one in his behalf, showing,— 

1. That the plaintiff is the owner of the property claimed (particularly 
describing it), or is lawfully entitled to the possession thereof by virtue of a 
special property therein, the facts in respect to which shall be set forth; 

2. That the property is wrongfully detained by the defendant; 

3. The alleged cause of the detention thereof, according to mag best knowl- 
edge, information, and belief; 
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4. That the same has not been taken for a tax, assessment, or fine, pursuant 
to a statute, or seized under an execution or attachment against the property 
of the plaintiff, or if so seized, that it is by statute exempt from such seizure; 
and 

5. The actual value of the property. [L. ’54, p. 242, $ 110; Cd. ’81, $ 1810; 
2 H. C., $ 1491.] 


§ 1798. (6590.) Order for Delivery. 

The justice shall thereupon, by an indorsement in writing upon the af- 
fidavit, order the sheriff or any constable of the county to take the same from 
the defendant and deliver it to the plaintiff upon receiving a proper bond. 
[L. 754, p. 243, $ 111; Cd. ’81, $ 1811; 2H. C., $ 1492.] 


$ 1799. (6591.) Execution of Order—Bond. 

Upon the receipt of the affidavit and order, with a bond, executed by 
two or more sufficient sureties, approved by the sheriff or constable, to the 
effect that they are bound in double the value of the property as stated in the 
affidavit, for the prosecution of the action, for the return of the property to 
the defendant, if return thereof be adjudged, and for the payment to him of 
such sum as may for any cause be recovered against the plaintiff, the sheriff 
or constable shall forthwith take the property described in the affidavit, if it 
be in the possession of the defendant or his agent, and retain it in his custody. 
He shall also, without delay, serve on the defendant a copy of the affidavit, 
‘order, and bond, by delivering the same to him personally if he can be found 
within the county, or to his agent from whose possession the property is taken, 
or if neither can be found in the county, by leaving them at the usual abode 
of either within the county, with some person of suitable age and discretion; 
or if neither have any known place of abode in the county by putting them 
into the postoffice, directed to the defendant at the postoffice nearest to him. 
(L. 754, p. 243, $ 112; Cd. *81, $ 1810; 2 H. C., $ 1493.] 


$ 1800. (6592.) Exceptions to Sureties, 

The defendant may, within two days after the service of a copy of the 
affidavit, order, and bond, give notice to the officer that he excepts to the 
sufficiency of the sureties. If he fail to do so, he shall be deemed to have 
waived all objection tothem. When the defendant excepts, the sureties shall 
justify upon one day’s notice before the Justice; and the officer shall be re- 
sponsible for the sufficiency of the sureties until the objection to them is either 
waived, as above provided, or until they justify, or new sureties be substi- 
tuted, and they justify. If the defendant except to the sureties, he cannot 
reclaim the property as provided in the next section. [L. ’o4, p. 243, § 113; 
Cd. 81, $ 1813; 2 H. C., $ 1494.] 

Cited in 20 Wash. 544. 


$ 1801. (6593.) Return of Property on Giving Bond, etc. 

At any time before the delivery of the property to the plaintiff, the de- 
fendant may, if he do not except to the sureties of the plaintiff, require the 
return thereof upon giving to the officer a bond, executed by two or more sufli- 
cient sureties, to the effect that they are bound in double the value of the 
property as stated in the affidavit of the plaintiff, for the delivery thereof to 
the plaintiff, if such delivery be adjudged, and for the payment to him of such 
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sum as may for any cause be recovered against the defendant. If a return 
of the property be not so required within two days after the taking and serv- 
ing of notice to the defendant, it shall be delivered to the plaintiff, except as 
provided in this chapter. [L. ’54, p. 243, $ 114; Cd. ’81, $ 1814; 2 H. C., 
$ 1495. ] 


§ 1802. (6594.) Justification of Sureties. 

The defendant’s sureties, upon one day’s notice to the plaintiff or his 
attorney, shall justify before the justice, and upon such justification the 
officer shall deliver the property to the defendant. The officer shall be re- 
sponsible for the defendant’s sureties until they justify, or until the justifica- 
tion is complete or expressly waived, and may retain the property until that. 
time ; but if they, or others in their place, fail to justify at the time appointed, 
he shall deliver the property to the plaintiff. [L. ’54, p. 244, $ 115; Cd. ’81, 
$ 1815; 2 H. C., $ 1496. ] 


$ 1803. (6595.) Officer may Break Open Building or Inclosure. 

If the property, or any part thereof, be concealed in a building or inclos- 
ure, the officer shall publicly demand its delivery; and if it be not delivered, 
he shall cause the building or inclosure to be broken open and take the 
property into his possession. [L. ’54, p. 244, $ 116; Cd. ’81, $ 1816; 2 H. C., 
§ 1497.] 


§ 1804. (6596.) Officer to Keep and Deliver Property. | 
When the officer shall have taken property as in this chapter provided, he 
shall keep it in a secure place, and deliver [it] to the party entitled thereto, 
upon receiving his lawful fees for taking and his necessary expenses for 
keeping the same. [L. ’54, p. 244, $ 117; Cd. ’81, $ 1817; 2 H. C., $ 1498.] 
Cited in 49 Wash. 300. 


§ 1805. (6597.) Proceedings Where Property Claimed by Third Party. 

If the property taken be claimed by any other person than the defend- 
ant or his agent, and such person make affidavit of his title thereto, or his 
right to the possession thereof, stating the ground of such title or right, and 
serve the same upon the officer before the delivery of the property to the 
plaintiff, the sheriff shall not be bound to keep the property or deliver it to 
the plaintiff, unless the plaintiff, on demand of him or his agent, indemnify 
the officer against such claim by a bond executed by two sufficient sureties, 
accompanied by their affidavits that they are each worth double the value of 
the property, as specified in the affidavit of the plaintiff, over and above their 
debts and liabilities, exclusive of property exempt from execution, and free- 
holders or householders of the county; and no claim to such property by any 
other person than the defendant or his agent shall be valid against the officer. 
unless made as aforesaid, and notwithstanding such claim, when so made, 
he may retain the property a reasonable time to demand such indemnity. 
[L. ’54, p. 244, $ 118; Cd. 81, $ 1818; 2 H. C., $ 1499.] 

Sce supra, §§ 573-577, adverse claim to property levied on by sheriff. 


§ 1806. (6598.) Return of Order and Affidavit. 

The officer shall return the order and affidavit with his proceedings 
thereon to the justice within five days after taking the property mentioned 
therein. [L. ’54, p. 244, $ 119; Cd. ’81, $ 1819; 2 H. C., $ 1500.] 
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CHAPTER V. 
GARNISHEE PROCESS BY OFFICERS. 


8 1807. (6600.) Affidavit for Garnishment. 

Whenever any action shall have been commenced by summons upon con- 
tract express or implied, or notice and complaint in a justice’s court, if the 
plaintiff, or some one in his behalf, shall make and deliver to the officer hav- 
ing such summons, or notice and complaint, an affidavit stating that the affi- 
ant has good reason to believe that some person (naming him) is indebted 
to the defendant, or has personal property in his possession or under his 
control belonging to the defendant, or when there is more than one defend- 
ant, to any or either of them, not by law exempt from sale on execution, and 
demand that he shall summon such person as garnishee, such officer shall 
summon such person in writing to appear before the justice on the return 
day of such summons, or notice and complaint, to answer touching his liabil- 
ity as garnishee. [L. *88, p. 101, $ 1; 2 H. C., $ 1501.] 


Writ of garnishment by justice: See § 1823, infra, and note. 
See infra, § 1886, garnishment on execution, 


§ 1808. (6601.) Garnishee Summons. 
The summons to the garnishee may be substantially as follows:— 


The State of Washington, ie 
County, ° 


The State of Washington to ——. 

Whereas, a summons or notice and complaint has been issued by ——, 8 
justice of the peace of said county, returnable on the day of , A. D. 
18—, in favor of , plaintiff, and against , defendant; and whereas, 
the plaintiff (or A B in his behalf) has made oath that you have property in 
your possession or under your control belonging to the defendant (or are 
indebted to him), now therefore, you are hereby summoned to be and appear 
before the said justice at his office in said county on the return day of said 
summons (or notice and complaint), at o’clock in the noon of said 
day, then and there to answer under oath, touching your liability as gar- 
nishee. 

Given under my hand this 


day of ——, 18—. 
——, Constable or Sheriff. 
[L. ’88, p. 101, § 2; 2 H. C., $ 1502.] 


§ 1809. (6602.) Service of. 

The officer shall serve such summons on the garnishee personally, and 
return the same, with the affidavit, to the justice at the same time that he 
shall make return of the service of the summons or notice and complaint, and 
state the day such summons was served on the garnishee. [L. *88, p. 102, 
$ 3; 2 H. C., $ 1503.] 


§ 1811. (6604.) Liability of Garnishee. 
i The garnishee, from the time of the service of such summons, shall stand 
liable to the plaintiff to the amount of the personal property, money, credits, 
and effects in his hands or under his control belonging to the defendant, and 
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the amount of his own indebtedness to the defendant, then due or to become 


due, and not by law exempt from sale on execution. [L. '88, p. 102, $ 5; 2 
H. C., $ 1505. ] 


§ 1812. (6605.) Garnishee Action—When Deemed Commenced. 

The service of the garnishee summons shall be deemed the commence- 
ment of an action against such garnishee; and upon the return of the con- 
stable that such summons has been duly served, the justice shall enter an 
action in his docket in which the plaintiff in the original action shall be 
plaintiff and the garnishee defendant. [L. ’88, p. 102, $ 6; 2 H. C., $ 1506.] 


§ 1813. (6606.*) Examination of Garnishee. 

On the appearance of the garnishee before the justice, the affidavit afore- 
said shall be deemed a sufficient complaint in this action, and the justice 
shall forthwith proceed to examine the said garnishee and his witnesses 
touching the matters alleged in the affidavit, and shall reduce the answers 
of said garnishee and his witnesses to writing, and file the same with the 
papers in the case; such examination may be adjourned by said garnishee 
as in case of adjournment in justice court in civil actions: Provided, that 
in lieu of the personal appearance of the garnishee and his examination by 
the justice, the garnishee may answer the affidavit and writ, in writing, in 
which case the answer shall be in writing, signed and verified by the gar- 
nishee, and make true answer to the several matters set up in the affidavit 
and such answer shall be filed with the justice of the peace, within the time 
required by the writ for the garnishee to appear. [L. ’88, p. 103, $ 7; 2 H. 
C., § 1007; L. ’03, p. 82, § 2.] 


§ 1814. (6607.) Trial, When. 

If the plaintiff shall not be satisfied with the answers of the garnishee, 
or if either party shall desire a trial, the justice shall enter the fact in his 
docket, and the case shall be proceeded with and tried upon the issue formed 
by the affidavit and answer, as in other actions commenced by summons; and 
if, upon the trial of any such issue, property or effects shall be found in the 
hands of the garnishee, or it shall appear that such garnishee was indebted 
to the defendant, the justice or jury shall assess the value thereof, and tlie 
garnishee may hold the same subject to the further order of the justice. [L. 
'88, p. 103, $ 8; 2 II. C., $ 1508. ] 


§ 1815. (6608.) Defendant may Participate in Trial. 

The defendant in the original action may appear and defend the proceed- 
ings against the garnishee, upon the ground that the indebtedness of the gar- 
nishee, or any property held by him, is exempt from execution against such 
defendant, or for any other reason is not liable to garnishment, or upon any 
eronnds upon which a garnishee might defend the same, and may participate 
in the trial of any issue between the plaintiff and the garnishee for the pro- 
tection of his interests. [L. '55, p. 103,3 9; 2 IL. C., $ 1509.] 


8 1816. (6609.) Costs. 

If, in the action instituted against the garnishee, the plaintiff shall be 
nonsuited or discontinue his action; or if, upon the answer and trial of the 
issue between the plaintiff and garnishee, no property or effects shall be 
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found in the hands of the garnishee, or nothing shall be found due from the 
garnishee to the defendant; or if, in the action against the principal defend- 
ant, the plaintiff shall be nonsuited or discontinue his action; or if, on the 
trial in such action, nothing shall be found due from the defendant to the 
plaintiff,—then in each of these cases the garnishee shall recover costs 
against the plaintiff, and no such costs shall be paid by the defendant. [L. 
'88, p. 103, $ 10; 2 H. C., $ 1510.] 


See infra, $ 1818, costs against garnishee. 


$ 1817. (6610.) Judgment Against Garnishee. 

If the plaintiff recover against the defendant in the original action, and 
the answer of the garnishee, when no issue is made thereon, or the finding 
of the court or jury on an issue, show the garnishee, at the time of the ser- 
vice of the summons, had property in his possession belonging to the defend- 
ant, or that he was indebted to him, the justice shall enter an order in his 
docket requiring the garnishee, within ten days, to pay or deliver to the jus- 
tice such property or the amount of such indebtedness, or so much thereof 
as may be necessary to satisfy such judgment, with costs thereof, and the 
costs of the garnishee proceedings; or if it appears, from such answer or find- 
ing, that the garnishee is to pay or deliver to the defendant any money or 
property in any other manner or at any other time than immediately, and 
at the time of service of the summons, the same belonging to the defendant, 
then the order of the justice shall be that such payment or delivery be so 
made to the justice for the benefit of the plaintiff. If such garnishee shall 
pay such indebtedness, and deliver such property as directed by such order, 
the costs of the garnishee shall be paid out of the money or property received 
by the justice, unless the garnishee, upon an issue joined with him by the 
plaintiff, shall have been held liable in a greater amount of property or in- 
debtedness than was disclosed in his answer, in which case he shall not have 
costs. And all property and effects, except money, delivered to the justice 
shall be by him ordered to be sold on the execution against the defendant. 
[L. ’88, p. 103, $ 11; 2 H. C., $ 1511.) _ 


$ 1818. (6611.) Costs Against Garnishee, 

If the garnishee do not deliver over the property or pay the money so 
found in his hands and belonging to the defendant, as provided in the pre- 
ceding section, then judgment shall be given against him for the value of 
such property or money, and costs of suit in the cause in which he is gar- 
nishee, and no such costs shall be paid by the defendant. [L. ’88, p. 104, 
§12;2H.C., $ 1512.] 

See supra, § 1816, costs, 


$ 1819. (6612.) Final Judgment—Negotiable Instrument. 

No final judgment shall be rendered against the garnishee until final 
judgment be rendered against the defendant in the original action; but no 
judgment shall be rendered against a garnishee, or any money be required to 
be delivered by him to the justice, upon any liability arising out of a debt 
due [evidenced] by negotiable paper, unless such paper is delivered or the 
garnishee completely exonerated or indemnified from all liability thereon af- 
ter he may have satisfied the Judgment. [L. ’88, p. 104, $ 13; 2 H. C., $ 1513.] 
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§ 1820. (6613.) Default, etc., by Garnishee. 

When a garnishee shall fail to appear, or, appearing, shall fail to make 
full answers upon oath to the interrogatories of the justice touching his lia- 
bilities as garnishee, the justice shall enter such fact in his docket, and he 
shall be adjudged to be indebted to the defendant; and if judgment shall be 
rendered in favor of the plaintiff, against the defendant, judgment in favor 
of the plaintiff shall be entered against such garnishee for the amount of the 
judgment against the defendant, and for all costs in the garnishee proceed- 
ings, and no such costs shall be paid by the defendant. The justice may 
continue the cause to some other day, if necessary for further proceedings. 
[L. ’88, p. 104, $ 14; 2 H. C., $ 1514.] 


The last per ep: but one of this section as originally enacted is omitted as void 
under Art. I, $17, of the Constitution. 


§ 1821. (6614.) Appearance After Default. | 

If the garnishee shall have failed to appear at the proper time, he may 
afterwards appear and answer at any time before final judgment against 
him, if he shall first pay all costs in the garnishee suit which have accrued up 
to that time; and when he shall so appear, the justice shall cause the plain- 
tiff to be notified thereof, so that he may be present at the examination. [L. 
788, p. 105, $ 15; 2 H. C., $ 1515.] 


$ 1822. (6615.) Judgment in Bar. 

In all actions brought by the defendant against the garnishee for the re- 
covery of any property, credits, money, or effects delivered up or paid by order 
of any judgment rendered under this chapter, except costs rendered against 
the garnishee, such judgment may be pleaded in bar, and the same shall be con- 
clusive between such parties. [L. ’88, p. 105, $ 16; 2 H. C., $ 1516.] 


CHAPTER VI. 
WRITS OF GARNISHMENT BY JUSTICES. 


§ 1823. Writ of Garnishment—When may Issue. 

The justice of the peace in the various precincts in the state may issue 
writs of garnishment, returnable to their respective courts, where the plain- 
tiff sues for a debt and makes affidavit that such debt is just, due and un- 
paid, and that the garnishment applied for is not sued out to injure either 
the defendant or the garnishee. [L. ’09, p. 607, $ 1.] 


See supra, §§ 1807-1822, garnishee summons by officer. Formerly a justice of the peace 
could not issue a writ of garnishment. Since there is no reason why this act could not 
have been intended as a remedy concurrent with existing provisions for a summons by 
the officer, and as there is no repealing clause, it does not necessarily conflict with the 
older provisions, which are therefore retained. 


§ 1824. Affidavit for Garnishment—Requisites. 

Before the issuance of the writ of garnishment, the plaintiff, or some- 
one in his behalf, shall make application therefor by affidavit, stating the 
facts authorizing the issuance of the writ, and that he has reason to believe 
and does believe that the garnishee is indebted to the defendant or that he 
nas in his possession or under his control personal property or effects belong- 
ing to the defendant, or that the garnishee is a corporation and that the 
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defendant is the owner of shares of the capital stock thereof. [L. *09, 
p. 608, § 2.] 


§ 1825. Issuance of Writ—Contents. 

When the foregoing requisites have been complied with, the justice of 
the peace shall immediately issue a writ of garnishment directed to the 
garnishee, commanding him to appear before the court from which it is 
issued, on the return day of the summons and notice or notice and com- 
plaint in the main action, and to answer on oath in what amount, if any, 
he was indebted to the defendant when such writ was served upon him and 
what personal property or effects, if any, of the defendant he had in his 
possession or under his control when such writ was served upon him; and 
where it appears from the affidavit for the writ that the garnishee is a 
corporation in which the defendant is the owner of shares, the writ of gar- 
nishment shall further require the garnishee to answer what number of 
shares, if any, the defendant owned in such corporation when such writ 
was served upon it. [L. ’09, p. 608, § 3.] 


§ 1826. Form for Writ. 
Said writ shall be substantially in the following form: 
To Greeting: 

Whereas, in the justice court in and for precinct, ——— county, state 
of Washington, in a certain cause wherein is plaintiff and is de- 
fendant, the plaintiff claiming an indebtedness against the said —— of —— 
dollars, besides interest and costs of suit, has applied for a writ of garnish- 
ment against you: 

Now therefore, you are hereby summoned to be and appear before the 
said justice, at his office in said county, on the —— day of ——, 19—, at —— 
o’clock in the noon of said day, that being the return day of the sum- 
mons (or notice and complaint) in the main action, then and there to answer 
upon oath in what amount, if any, you were indebted to the said when 
this writ was served upon you, and what personal property or effects, if 
any, of the said you had in your possession or under your control when 
this writ was served upon you (and if the garnishee be a corporation in which 
the defendant is alleged to be the owner of shares, then the writ shall pro- 
ceed: And further to answer what number of shares, if any, the said 
owned in a corporation, when this writ was served upon you). [L. ’09, 
p. 608, § 4.] 


§ 1827. How Issued. 

The writ of garnishment shall be dated and signed by the justice of the 
peace, and the name and office address of the attorney for the plaintiff shall 
be indorsed thereon, or in case the plaintiff has no attorney, then the name 
and address of the plaintiff shall be indorsed thereon. The writ, when so ' 
issued and indorsed, shall be delivered by the justice of the peace who issues 
it to the party applying therefor, or to his attorney. [L. ’09, p. 609, § 5.] 


§ 1828. Service of Writ. 

The writ of garnishment may be served by the sheriff or any constable 
of the county in which the garnishee lives, or it may be served by any eiti- 
zen of the state of Washington over the age of twenty-one years and not a 
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party to the action in which it is issued, in the same manner as a summons 
in an action is served. And in case such writ is served by an officer, such 
officer shall make his return thereon, showing the time, place and manner of 
service and noting thereon his fees for making such service and shall sign 
his name to such return. In case such service is made by any person other 
than an officer, such person shall attach to the original writ his affidavit 
showing his qualifications to make such service and the time, place and man- 
ner of making service, but no fee shall be allowed for the service of such 
writ unless the same is served by an officer. [L. ’09, p. 609, $ 6.] 


§ 1829. Service upon Bank as Garnishee. 

In cases where the writ of garnishment issued under the provisions of 
this act is directed to a corporation carrying on a general banking business 
in the state of Washington, the plaintiff, in addition to serving the writ of 
garnishment upon said garnishee, shall at the same time and as a part of said 
service deliver to said garnishee a statement in writing signed by the plain- 
tiff or his attorney, stating the place of residence of the defendant and his 
business, occupation, trade or profession, and unless such statement is so 
delivered with said writ of garnishment, the service of said writ shall not 
be deemed complete and the garnishee shall not be held liable thereon. [L. 
’09, p. 610, $ 7.] 


§ 1830. Effect of Service—Payment of Debt. 

From and after the service of such writ of garnishment, it shall not be 
lawful for the garnishee to pay to the defendant any debt owing to him at 
the time of such service, or to deliver to him any personal property or effects 
belonging to the defendant in his possession or under his control at the time 
of such service, nor shall the garnishee, if it be a corporation in which the 
defendant is alleged to be the owner of shares, permit or recognize any sale 
or transfer of any shares owned by said defendant at the time of such ser- 
vice; and any such payment, delivery, sale or transfer shall be void and of 
no effect as to so much of said debt, personal property or effects or shares 
as may be necessary to satisfy the plaintiff’s demand. [L. ’09, p. 610, $ 8.] 


§ 1831. Bond to Release Garnishee. 

If the defendant in the principal action causes a bond to be executed to 
the plaintiff, with sureties, to be approved by the justice of the peace issu- 
ing the writ, conditioned that he will pay any Judgment that may be ren- 
dered against him in favor of the plaintiff in said action, and shall file said 
bond with said justice of the peace, the writ of garnishment shall, upon the 
filing and approval of said bond, be immediately discharged, and all pro- 
ceedings had thereunder shall be vacated and said justice shall issue and 
deliver to said defendant a certificate to the effect that said writ of garnish- 
ment has been discharged, and upon the delivery of said certificate to the gar- 
nishee he shall be discharged of any further lability under said writ: Pro- 
vided, that the garnishee shall not be thereby deprived from recovery of 
costs in said proceeding to which he would otherwise be entitled under this 
act. [L. ’09, p. 610, § 9.] 

§ 1832. Answer of Garnishee. 


The answer of the garnishee shall be in writing and signed and. verified 
as other pleadings and shall make true answers to the several matters in- 
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quired of in the writ of garnishment and shall be served upon the plaintiff 
or his attorney and filed with the justice of the peace who issued said writ. 
[L. ’09, p. 611, § 10.] 


§ 1833. Discharge of Garnishee. 

Should it appear from the answer of the garnishee that he was not in- 
debted to the defendant when the writ of garnishment was served upon him 
and that he had not in his possession or under his control any personal prop- 
erty or effects of the defendant when the writ was served; and when the 
garnishee is a corporation in which the defendant is alleged to be the owner 
of shares of stock, if it shall further appear from such answer that the de- 
fendant was not the owner of any such shares when the writ was served, and 
should the answer of the garnishee not be controverted as hereinafter pro- 
vided, the court shall enter Judgment discharging the garnishee. [L. 709, 
p. 611, § 11.] 


§ 1834. Default of Garnishee—Judgment—Dismissal of Action. 

Should the garnishee fail to make answer to the writ within the time 
prescribed therein, the court shall, upon application of the plaintiff there- 
for, declare and enter the default of the garnishee and shall thereafter render 
Judgment as follows: 

In case judgment has not been rendered in the principal action at the 
time when the default of garnishee is declared and entered, final judgment 
shall not be rendered against said garnishee until the final judgment in the 
principal action is entered, and if the plaintiff recovers judgment against 
the principal defendant the court shall enter judgment against the garnishee 
for full amount of the judgment awarded to the plaintiff against the de- 
fendant; and if the plaintiff fails to recover judgment against the defendant, 
the garnishee shall be discharged without costs. [L. ’09, p. 611, § 12.] 


§ 1835. Judgment Against Garnishee—Satisfaction. 

Should it appear from the answer of the garnishee, or should it be other- 
wise made to appear as hereinafter provided, that the garnishee was inde ted 
to the defendant in any amount when the writ of garnishment was served 
upon him, the court shall render judgment for the plaintiff against such 
garnishee for the amount so admitted or found to be due from the gar- 
nishee, less the amount of the costs awarded to the garnishee, unless the 
amount so admitted or found to be due shall exceed the amount of the judg- 
ment rendered or thereafter rendered in favor of the plaintiff against the 
defendant, with interest and costs, in which case it shall be for the amount 
of such judgment rendered or thereafter to. be rendered, with interest and 
costs: Provided, however, that judgment shall not be rendered against the 
garnishee until the final judgment in the principal action is entered, and if 
the plaintiff fails to recover judgment against the defendant the garnishee 
shall be discharged and shall have and recover his costs against plaintiff: 
Provided, however, if it shall appear from the answer of the garnishee and 
the same is not controverted, or if it shall appear from the trial hereinafter 
provided for that the garnishee was indebted to the defendant in any sum 
at the time of the service of said writ, but that said indebtedness is not ma- 
tured and is not due and payable, the court shall make an order requiring 
the garnishee to pay such sum into court when the same becomes due, less 
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the amount of the costs awarded to the garnishee, the date when such pay- 
ment is to be made to be specified in said order, and in default thereof that 
judgment shall be entered against the garnishee for the amount of such in- 
debtedness so admitted or found to be due. In case the garnishee shall pay 
_ said sum at the time specified in said order, said payment shall operate as a 
discharge; otherwise judgment shall be entered against him as above pro- 
vided: Provided further, that if judgment shall be rendered in favor of the 
principal defendant, or if any judgment rendered against him shall be satis- 
fied prior to the date of payment specified in said order, the garnishee shall 
not be required to make the payment hereinbefore provided for, nor shall 
any judgment in such case be against him. [L. ’09, p. 612, $ 13.] 


§ 1836. Execution Against Garnishee. 

Execution may be issued on the judgment against the garnishee herein 
provided for in like manner as upon any other judgment. The amount made 
upon any such execution shall be paid by the officer executing the same to 
the justice of the peace from whom such execution was issued, and shall be 
applied to the satisfaction of such judgment, interest and costs, and also to 
the satisfaction of the judgment against the defendant, and the surplus, if 
any, shall be paid to the garnishee. [L. *09, p. 613, $ 14.] 


§ 1837. Garnishee in Possession of Property—Surrender—Custody. 

Should it appear from the answer of the garnishee, or should it be made 
otherwise to appear, as hereinafter provided, that the garnishee had in his 
possession or under his control when the writ was served upon him, any per- 
sonal property or effects of the defendant liable to execution, the court shall 
render a decree requiring the garnishee to deliver up to the justice on de- 
mand, such personal property or effects, or so much of them as may be nec- 
essary to satisfy the plaintiff’s claim. In cases where a judgment has been 
rendered in the principal action, such personal property or effects may be 
sold in like manner as other property is sold upon execution on a judg- 
ment. In cases where judgment has not been rendered in the principal 
aetion, the justice of the peace shall retain such personal property or 
effects in his possession until the rendition of the judgment therein, and 
in case judgment is entered in such principal action in favor of the plain- 
tiff, said goods, or effects, or sufficient of them to satisfy said judgment, 
may be sold in like manner as other property is sold upon an execution 
issued on a judgment. In case judgment shall be rendered in such action 
against the plaintiff and in favor of the defendant, such effects and personal 
property shall be by the justice returned to the defendant. [L. ’09, p. 613, 
$ 15.] 


§ 1838. Attachment for Contempt. 

Should the garnishee adjudged to have effects or personal property of 
the defendant in his possession or under his control, as provided in the pre- 
ceding section, fail or refuse to deliver them to the justice on such demand, 
the garnishee shall, on motion of the plaintiff, be cited to show cause why 
he should not be attached for contempt of court for such failure or refusal, 
and should the garnishee fail to show some good and sufficient excuse for 
such failure and refusal he shall be fined for such contempt and imprisoned 
until he shall deliver such personal property or effects. [L. ’09, p. 614, $ 16.] 
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§ 1839. Corporation Garnishee—Shares of Stock Sold. 

Where the garnishee is a corporation and it appears by the answer or 
otherwise that the defendant was, when the writ of garnishment was served 
upon it, the owner of any shares of stock in such corporation, the court shall 
render a decree ordering the sale under execution in favor of the plaintiff 
against the defendant of such shares of the defendant in such corporation, 
or so much thereof as may be necessary to satisfy such execution. [L. *09, 
p. 614, § 17.] 


§ 1840. Sales, How Conducted. 

The sale so ordered shall be conducted in all respects as other sales of 
personal property under execution, and the officer making such sale shall 
execute a transfer of such shares to the purchaser with a brief recital of the 
judgment of the court under which the same was sold. [L. ’09, p. 614, $ 18.] 


$ 1841. Title on Sale. 

Such sale shall be valid and effectual to pass to the purchaser all the 
right, title and interest which the defendant had in such shares of stock, 
and the proper officers of such company shall enter such sale and transfer 
on the books of the company in the same manner as if the sale had been 
made by the defendant himself. [L. ’09, p. 614, $ 19.] | 


§ 1842. Controverting the Answer of the Garniskee— Trial. 

If the plaintiff should not be satisfied with the answer of the garnishee, 
he shall state such fact to the justice of the peace, who shall thereupon en- 
ter the fact in his docket, and an issue shall be formed under the direction 
of the court and tried as other cases: Provided, however, no pleading shall 
be necessary on such issue other than the affidavit of the plaintiff, the an- 
swer of the garnishee and the statement of the plaintiff that he is not satis- 
fied with the answer. [L. ’09, p. 614, § 20.] 


§ 1843. Attorney’s Fees—Costs. 

Where the answer is controverted and the garnishee is subsequently dis- 
charged upon the trial thereof, his costs, including a reasonable attorney’s 
fee to be fixed by the court, shall be taxed against the plaintiff; and if the 
garnishee upon his answer being controverted by the plaintiff is held liable 
to an extent greater than the liability admitted in his answer, the costs of 
the plaintiff upon such proceeding, including a reasonable attorney’s fee 
to be fixed by the court, shall be taxed against the garnishee. [L. ’09, p. 
615, § 21.] 


§ 1844. Garnishee’s Defense Against Defendant. 

It shall be a sufficient answer against any claim of the defendant against 
the garnishee founded on any indebtedness of such garnishee or upon the 
possession by him of any personal property or effects, or, where the gar- 
nishee is a corporation in which the defendant was the owner of shares of 
stock, for the garnishee to show that such indebtedness was paid or such 
shares of stock were sold under judgment of the court in accordance with 
the provisions of this act. [L. ’09, p. 615, § 22.] 


§ 1845. Garnishee’s Answer—Identity of Names, How Determined—Trial. 
Where the garnishee in his answer states that he was indebted or had 
personal property or effects in his possession under his control at the time 
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of the service of the writ of garnishment upon him to a person of the same 
or similar name to the defendant, and stating the place of business or resi- 
dence of said person, and that he does not know whether or not such person 
is the same person as the defendant, and prays the court to determine 
whether or not the person to whom he was indebted or whose personal prop- 
erty or effects he had in his possession is the same person as the defendant, 
the court, before rendering judgment against the garnishee defendant as 
hereinbefore provided, shall take proof as to the identity of said persons, 
and if he should find therefrom that they are not one and the same indi- 
vidual, the garnishee shall be discharged and shall have and recover his costs 
against the plaintiff; and if he should find that said persons are one and the 
same individuals, he shall make a similar judgment as to the payment of 
the money or the delivery of personal property and effects and as to costs of 
the garnishee as is hereinbefore provided, where the garnishee is held upon 
his answer. Before any such hearing on the question of identity is had, the 
plaintiff shall cause the justice of the peace to issue a citation directed to 
the person to whom the garnishee answers he was indebted or whose per- 
sonal property or effects the garnishee has answered he had in his possession 
or under his control, commanding him to appear before the justice of the 
peace from which it is issued within ten days after the service of the same 
upon him, and to answer on oath whether or not he is the same person as 
the defendant in said action. Said citation shall be dated and attested in 
like manner as a writ of garnishment and be delivered to the plaintiff or his 
attorney and shall be served in the same manner as a summons in an action 
is served. If upon the hearing in this section provided for, the court shall 
find that the defendant or Judgment debtor is the same person as the per- 
son to whom the garnishee defendant was indebted, or whose personal 
property or effects said garnishee defendant had in his possession or under 
his control, it shall be sufficient answer to any claim of said person against 
the garnishee founded on any indebtedness of such garnishee or on the 
possession by him of any personal property or effects for the garnishee to 
show that such indebtedness was paid or such personal property or effects 
delivered under the judgment of the court in accordance with the provisions 
in this act. [L. ’09, p. 615, § 23.] 


§ 1846. Answer of Garnishee—Defenses of Defendant—Exemptions. 

It shall not be necessary for the garnishee to plead or set forth in his 
answer any defense which the defendant might have to the eause of action 
against him, nor to plead or set forth in his answer any claim of exemption 
which may be available to the defendant, but this section shall not be con- 
strued to preclude the defendant from pleading, claiming or asserting any 
exemption which may be available to him under the laws of the state of 
Washington now in force or hereafter to be enacted. [L. ’09, p. 616, § 24.] 
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CHAPTER VII. 
TRIAL OF CIVIL ACTIONS IN JUSTICE’S COURT. 


§ 1847. (6619.) Continuance—Not to Exceed Sixty Days. 

When the pleadings of the parties shall have taken place, the justice 
shall, upon the application of either party if the defendant be not under ar- 
rest, and sufficient cause be shown on oath, continue the case for any time 
not exceeding sixty days. If the continuance be on account of absence of 
testimony, it shall be for such reasonable times as will enable the party to 
procure such testimony, and shall be at the cost of the party applying there- 
for, unless otherwise ordered by the justice; and in all other respects shall 


be governed by the law applicable to continuance in the superior court. [L. 
’54, p. 232, $ 56; Cd. ’81, $ 1769; 2 H. C., $ 1517.] 


See supra, $ 322, continuance in superior court, when allowed. 


Cited in 1 Wash. 262, 263. 

If a continuance is granted a defendant 
for one day, in an action before a justice 
of the peace, he may thereafter appear 
specially in order to object to the jurisdic- 
tion of the court: Nelson v. Campbell, 1 
Wash. 261; and a continuance for more 


jurisdiction, unless his docket shows that 
such continuance was by consent: Id. 

If defendant fails to use due diligence 
to secure attendance or depositions of ab- 
sent witnesses a continuance will be re- 
fused: O. R. & N. Co, v. Dacres, 1 Wash. 
195. 


than sixty days will devest the justice of 


§ 1848. (6620.) Justice to Try Cause Unless Jury Demanded. 

Upon issued joined, if a jury trial be not demanded, the justice shall 
hear the evidence, and decide all questions of law and fact, and render judg- 
ment accordingly. [L. ’54, p. 237, $ 82; Cd. ’81, $ 1782; 2 H. C., $ 1518.] 


§ 1849. (6621.) Jury—Number—Qualifications—Fees. 

After the appearance of the defendant, and before the justice shall pro- 
ceed to inquire into the merits of the cause, either party may demand a jury 
to try the action, which jury shall he composed of six good and lawful men 
having the qualifications of Jurors in the superior court of the same county, 
unless the parties shall agree upon a less number: Provided. That the party 
demanding the Jury shall first pay to the justice the sum of six dollars, which 
shall be paid over by the justice to the jury before they are discharged, and 
said amount shall be taxed as costs against the losing party. [Cf. L. 754, 
p. 235, $ 70; L. ’62, p. 58, $ 1; L. ’63, p. 438, $ 51; Cd. ’81, $ 1770; L. 88, 
p. 118, § 1; 2 H. C., § 1519.] 


See Const., Art. I, $ 21, juries may be less than twelve in courts not of record, 
See supra, § 94 et seq., qualifications of jurors. 
See infra, § 1927, juries in criminal cases in justice court. 


§ 1850. (6622.) Time of Jury Trial. 

When a jury is demanded, the trial of the case must be adjourned until 
the time fixed for the return of the jury; if neither party desire an adjourn- 
ment, the time must be determined by the justice, and must be on the same 
day, or within the next two days. The jury must be immediately selected 
as herein provided. [Cf. L. ’54, p. 235, $ 71; L. 88, p. 118, $ 2; 2 H. C.. 
§ 1520.] 
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§ 1851. (6623.) Selection of Jury. 

The justice shall write in a panel the names of eighteen persons, citizens. 
of the county, from which the defendant, his agent or attorney, must strike 
one name, the plaintiff, his agent or attorney, one, and so on alternately until 
each party shall have stricken six names, and the remaining six names shall 
constitute the jury to try such case; and if either party neglect or refuse to 
aid in striking the jury as aforesaid, the justice shall strike the name in be- 
half of such party. (Cf. L. ’54, p. 235, $ 72; Cd. ’81, $ 1772; L. ’88, p. 119, 
$ 3; 2 H. C., $ 1521.] 


See supra, § 92, distinction between jury in justices’ and superior courts, 


§ 1852. (6624.) Summons for Jurors. 
The justice shall, thereupon issue a summons for the jury, in which the 
following form shall be observed in substance :— | 


The State of Washington, 
County of ; 

The State of Washington to the Sheriff or [any] Constable of said County. 

You are hereby commanded to summon to appear before me, at my 
office in precinct, said county, on the day of , A. D. 18—, at 
o’clock in the ——noon, to serve as jurors in a case pending before me, 
then and there to be tried. And this they shall in no wise omit. And have 
you then and there this writ, with your doings thereon. 

Given under my hand this the —— day of —, A. D. ——. 

A B, Justice of the Peace. 

Which summons shall be personally served upon the persons named, and 
the same shall be returned, with the names of the persons summoned, at the 
time appointed for the trial of the cause. [Cf. L. ’54, p. 236, § 73; Cd. ’81, 
$ 1773; L. '88, p. 119, $ 4; 2 H. C., $ 1522.] 


Sections 1523, 1524 of 2 Hill's Code are omitted as being repealed by the provisions 
of the act of 1888. 
See note to last section, 


§ 1853. (6625.) Swearing Jury. 

When the jury is selected, the justice shall administer to them an oath 
or affirmation well and truly to try the cause. [L. ’54, p. 236, $ 76; Cd. ’81, 
$ 1776; 2 H. C., $ 1525.] 


§ 1854. (6626.) Delivery of Verdict. 

When the jury have agreed on their verdict, they shall deliver the same 
to the justice, publicly, who shall enter it on his docket. [L. ’54, p. 236, § 77; 
Cd. ’81, § 1777; 2 H. C., $ 1526.] 


§ 1855. (6627.) Justice may Discharge Jury, When. | 

Whenever a justice shall be satisfied that a jury, sworn in any civil cause 
before him, having been out a reasonable time, cannot agree on their verdict, 
he may discharge them, and issue a new venire unless the parties consent 
that the justice may render judgment on the evidence before him, or upon 
such other evidence as they may produce. [L. '54, p. 236, $ 78; Cd. ’81, 
$ 1778; 2 H. C., $ 1527.] 
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§ 1856. (6628.) Failure to Appear When Summoned—Penalty. 

Every person who shall be duly summoned as a juror, and shall not ap- 
pear nor render a reasonable excuse for his default, shall be subject to a 
fine not exceeding ten dollars, [L. ’54, p. 236, $ 79; Cd. ’81, $ 1779; 2 H. C., 


§ 1528.] 


CHAPTER VIII. 
JUDGMENTS IN CIVIL ACTIONS IN JUSTICE’S COURT. 


§ 1857. 


(6631.) Judgment of Dismissal. 


Judgment that the action be dismissed, without prejudice to a new ac- 
tion, may be entered, with costs, in the following cases :— 
1. When the plaintiff voluntarily dismisses the action before it is finally 


submitted; 


2. When he fails to appear at the time specified in the notice, upon continu- 


ance, or within one hour thereafter; 


3. When it is objected at the trial, and appears by the evidence, that the 
action is brought in the wrong county ; but if the objection be taken and over- 
ruled, it shall be cause only of reversal or appeal; if not taken at the trial. it 


shall be deemed waived, and shall not be cause of reversal. 


[Cf. L. ’54, 


p. 236, $ 80; L. ’63, p. 349, $ 61; Cd. ’81, $ 1780; 2 H. C., $ 1529.] 


See supra, $ 47, territorial extent of jurisdiction confined to county limits, which appears 
to render the provisions of subdivision 3, relating to actions brought in the wrong county, 


obsolete. See, also, supra, $ 1757. 
See infra, $ 1910, and notes, appear» 


Cited in 1 Wash. 61. 

Where an action is brought against a 
corporation before a justice of the peace, 
and defendant shows that its principal of- 


. $ 1858. 


fice is in another county, it is prima facie 
entitled to a dismissal without prejudice: 
Knoff v. Puget Sound etc. Colony, 1 Wash. 
57. 


(6632.) Judgment by Default— Evidence. 


When the defendant fails to appear and plead at the time specified in the 
notice, or within one hour thereafter, judgment shall be given as follows :— 
1. When the defendant has been served with a true copy of the complaint, 
judgment shall be given without further evidence for the sum specified 


therein; 


2. In other cases, the justice shall hear the evidence of the plaintiff, and 
render judgment for such sum only as shall appear by the evidence to be just, 


but in no case exceed the amount specified in the complaint. 


[Cf L. 54, 


p. 237, $ 81; L. *63, p. 349, $ 62; Cd. ’81, $ 1781; 2 H. C., $ 1530.] 


See supra, § 411, judgment by default in superior court. 


See supra, § 1773, time for appearance. 


Cited in 1 Wash. 508, 511; 12 Wash. 
549. 

After the expiration of an hour from 
the time mentioned in the summons or no- 
tice in justice’s court, defendant has no 
right to obtain a continuance if plaintiff 
demands judgment. If the justice grants 


a continuance on request of defendant's ' 


agent, but afterward enters judgment, as 
he should have done, at the request of 
plaintiff, it is good: McCoy v. Bell, 1 
Wash. 504. 

After rendering judgment, all control of 
the judgment is lost to the justice, except 
to enter it: Id. 


959 


If two or more defendants are sued, 
personal judgment can only be rendered 
against the one served with process, 
though complaint alleges they are part- 
ners; but judgment by default may be ren- 
dered against the joint property of all if 
they are jointly liable: Id. 

Mandamus will not lie to compel a su- 
perior court to take cognizance of an ap- 
peal from a judgment by default entered 
by a justice upon complaint and notice 
personally served on defendant, to which 
he had failed to plead: State v. Superior 
Court, 12 Wash. 548, 
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§ 1859. (6633.) Judgment—Rendition—Entry. 

Upon the verdict of a jury, the justice shall immediately render judg- 
ment thereon. When the trial is by the justice, judgment shall be entered 
- immediately after the close of the trial, if the defendant has been arrested 
and is still in custody; in other cases it shall be entered within three days 
after the close of the trial. [L. ’54, p. 237, § 83; Cd. ’81, $ 1783; 2 H. C., 
§ 1531.] 


The judgment rendered by a justice of the title of the cause and that the justice 
the peace is not void for want of signing, signed the docket at the conclusion there- 
when his docket shows that all of the pro- of: State v. White, 8 Wash. 230. 
cecdings were entered consecutively under 


§ 1860. (6634.) Tender, Judgment in Case of. 

If the defendant, at any time before the trial, offer in writing to allow 
judgment to be taken against him for a specified sum, the plaintiff may im- 
mediately have judgment therefor, with costs then accrued; but if he do not 
accept such offer before the trial, and fail to recover, on the trial of the ac- 
tion, a sum greater than the offer, such plaintiff shall not recover any costs 
that may accrue after he shall have been notified of the offer of the defend- 
ant, but such costs shall be adjudged against him, and if he recover, deducted 
from his recovery. But the offer and failure to accept it shall not be given 
in evidence to affect the recovery, otherwise than as to costs, as above pro- 
vided. [Cf. L. 754, p. 237, $ 84; L. ’63, p. 350, $ 65; Cd. ’81, $ 1784; 2 H. C., 
§ 1532. ] 


§ 1861. (6635.) Setoff Allowed, to What Extent. 

When the setoff of the defendant proved shall exceed the claim of the’ 
plaintiff, and such excess in amount exceed the jurisdiction of a justice of 
the peace, the court shall allow such amount as is necessary to cancel the 
plaintiff’s claim, and give the defendant a judgment for costs; but in such 
case the court shall not render judgment for any further sum in favor of the — 
defendant. [L. ’54, p. 232, $ 55; Cd. 81, $ 1768; 2 H. C., $ 1533.] 


See supra, § 1789, pleading setoff. 
See infra, § 1873, setoff of mutual judgments. 


§ 1862. (6636.) Judgment for Costs—Attorneys’ Fees. 

When the prevailing party is entitled to recover costs in a civil action 
before a justice of the peace, the justice shall add the amount thereof to the 
judgment; in case of failure of the plaintiff to recover or of dismissal of the 
action, the justice shall enter up judgment in favor of the defendant for the 
amount of his costs; and in case any party so entitled to costs 1s represented 
in the action by an attorney, the justice shall include an attornev’s fee of five 
dollars as part of the costs. [Cf. L. ’54, p. 337, $ 85; Cd. ’81, $ 1785; 2 H. C.. 
$ 1534; L. *93, p. 22, $ 1.] 


§ 1863. (6637.) Proceedings Where Title to Land is in Issue. 

If it appear on the trial of any cause before a justice of the peace, from 
the evidence of either party, that the title to lands is in question, which title 
shall be disputed by the other [party], the justice shall immediately make an 
entry thereof in his docket, and cease all further proceedings in the cause, 
and shall certify and return to the superior court of the county a transcript of 
all the entries made in his docket, relating to the cause, together with all the 
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process and other papers relating to the action, in the same manner and 
within the same time as upon appeal, and thereupon the parties shall file 
their pleadings, and the superior court shall proceed in the cause to final 
judgment and execution, in the same manner as if the said action had been 
originally commenced therein, and the cost shall abide the event of the suit. 
[L. ’54, p. 235, $ 69; Cd. ’81, $ 1868; 2 H. C., $ 1483.] 


CHAPTER IX. 
FEES AND COMPENSATION OF JUSTICES OF THE PEACE, 
§ 1864. (1635.*) Schedule of Justice Fees. 
The fees and compensation of justices of the peace shall be as follows, to 
wit: 
For docketing each cause, issuing notice, filings and judgment, to be 


Daid When cases Nedis icc. wie ons as nn $1.00 
For docketing, filings and order in garnishment.......ooooooo....o.. 1.00 
POP trial, OF Sach Cause ee 1.00 
For issuing subpoena, any number of NameS.......oooooooomomommo»o.. . 20 
For approving bond, including justification........... Gui Gate nee es 0 
For order and filings for publication of summons...... UOTE .90 


For order and filings for commission to take depositions. ee GOO 
For each continuance or adjournment by consent or on motion of either 


party, except first continuante.....ooooooooooo.o.. ee ehe: coo 
For order, transcript and filings on change of venue............ ..... 1.00 
For ‘transcript of Judgment am ea a ee, ¿lO 
For issuing writ of veniT8......oooooo.... er EE ee ee re .90 
[For solemnization of marriage and making return thereof.......... 2.50] 
For taking affidavits and acknowledgments, each............ pido 00 
For attending with clerk of county commissioners at the opening of 

polls, per dieM............... A a ice ... 3.00 
For taking depositions, each folio......... A ON ssas AU 
For issuing warrant in criminal Cases.......oooooooooocmoo ++ .+?.oooo. . 00 
For taking recognizance of bail, including justification........... ei ld 
For committing to jail......... EEE EN ATA saa 00 


[L. *93, p. 143, 8 1; L. ’07, p. 220, $ 1.] 
See infra, $ 7164, fee for solemnization of marriage. 


Compensation and fees of justices of the lie officer during his term of office does not 
peace: See 2 Remington's Digest, p. 1662, apply to officers who receive fees for spe- 
$$ 4, 5; State ex rel. Banks v. Board of cific services, and accordingly the fees 
County Commrs., 18 Wash. 160; State ex of justices and constables may be reduced 
rel. Porter v. Headlee, 18 Wash. 220; by a law passed subsequently to their elec- 
State v. Headlee, 19 Wash. 477. tion and qualification: State v. Grimes, 7 

The constitutional prohibition against Wash. 445. 
diminishing the compensation of any pub- 


§ 1865. (1636.) Fees Where Justice Receives Salary. 

In any civil action commenced before or transferred to a justice of the 
peace receiving a salary, the plaintiff may, at the time of such commencement 
or transfer, pay to such justice the sum of two dollars, which sum shall be 
all the fees and charges which any party to such action shall be compelled to 
pay to such justice up to and including the rendition of judgment in such 
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action, unless process in replevin, attachment or garnishment shall issue 
therein, in which case the party procuring such process may pay to such jus- 
tice the sum of one dollar as full payment for the fees and charges of such 
justice incident to the proceedings under such process; but in case said action 
is transferred from such justice before final judgment, such justice shall re- 
pay to any party making such payments any sum in excess of what said party 
would have been compelled to pay by the last section. [L. ’93, p. 144, § 2.] 
Cited in 8 Wash. 233. 


§ 1866. (1637.) Compensation Limited to Schedule. 

No justice of the peace in any civil action or proceeding shall be entitled 
to or receive any fees or compensations not provided for by this chapter. 
[L. ’93, p. 144, $ 3.] 


CHAPTER X. 
EXECUTIONS AND PROCEEDINGS THEREON, 


§ 1867. (6640.) Stay of Execution. 

The execution upon a judgment by a justice of the peace may be stayed 
in the manner hereinafter provided, upon reasonable notice to the opposite 
party, and for the following periods of time, to be calculated from the date of 
the judgment :— l 

1. If the judgment be for any sum not exceeding twenty-five dollars, ex- 
clusive of costs, one month; 

2. If it be for more than twenty-five dollars, two months. [L. ’54, p. 238, 
$ 86; Cd. ’81, § 1786; 2 H. C., $ 1535.] 


§ 1868. (6641.) Bond for Stay. 

To entitle any person to such stay of execution, some responsible person, 
to be approved by the justice, and not being a party to the judgment, must, 
within five days after rendering of the judgment, enter into a bond before 
the justice, to the adverse party, in a sufficient sum to secure the payment of 
the judgment and costs, conditioned to be void upon such payment, at the 
expiration of the stay. [L. ’54, p. 238, $ 87; Cd. ’81, $ 1787; 2 Il. C., $ 1536.] 


§ 1869. (6642.) Form of Bond. 
Such bond shall be signed by the person entering into the same, and may 
be in the following form :— 

Whereas. A B has obtained a judgment before J P, one of the justices of the 
peace in and for county, on the day of , 15—, against C D, for 
dollars, now, therefore, I, E F, acknowledge myself bound to A B in the 
sum of dollars this bond to be void if such Judgment shall be paid at thè 
expiration of month after the time it was rendered. 

Dated the day of ‚15. ‚E.F. 
[L. 54, p. 288, $ 88; Cd. ’81, $ 1788; 2 H. C., $ 1537.) 


$ 1870. (6643.) Levy Against Property of Principal or Bail. 

If. at the expiration of such stay, the Judgment be not paid, the execution 
shall issue against both the principal and bail. If the principal do not satisfy 
the execution, and the officer cannot find sufficient property belonging to him 
upon which to levy, he shall levy upon the property of the bail, and in his 
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return shall state what amount of money collected by him on the execution 
was collected from the bail, and the time when the same was received. [L. 
"54, p. 238, $ 90; Cd. ’81, $ 1790; 2 H. C., $ 1539.] 


§ 1871. (6644.) Bail may Collect from Defendant. 

After the return of such execution, the bail shall be entitled, on appliza- 
- tion to the justice, to have the judgment, or so much thereof as may have been 
collected from him in satisfaction of the execution, transferred to his use; and 
he may collect the same from the defendant by execution, together with the 
interest at the rate of twelve per cent per annum. [L. ’54, p. 238, $ 90; Cd. 
"81, § 1790; 2 H. C., $ 1539.] 


See supra, § 457, legal rate of interest on judgments, 


$ 1872. (6645.) Execution Revoked Where Judgment Stayed. 

If judgment be stayed in the manner above provided after an execution 
has been issued thereon, the justice shall revoke such execution, in the same 
manner and with like effect as he is hereinafter directed to revoke an execu- 
tion after an appeal has been allowed; and if the defendant have been com- 
mitted, shall order him to be discharged from custody. [L. ’54, p. 238, $ 91; 
Cd. ’81, $ 1791; 2 H. C., $ 1540.] 


§ 1873. (6646.) Setoff of Mutual Judgments. 

If there be mutual justices’ judgments between the same parties, upon 
which the time for appealing has elapsed on judgment, on the application u! 
either party and reasonable notice given to the adverse party, one may be set 
off against the other by the justice before whom the judgment against which 
the setoff is proposed may be. [L. ’54, p. 239, $ 92; Cd. '81, $ 1792; 2 H. C., 
$ 1541.) 


See supra, $ 1789, pleading setoff. 
See supra, $ 1861, setoff allowed, to what extent. 


$ 1874. (6647.) Procedure as to Setoff Rendered Before Another Justice. 

If the judgment proposed as a setoff was rendered before another justice, 
the party proposing such setoff shall produce before such justice a transcript 
of such Judgment, upon which there is a certificate of the justice before whom 
such may he, that it 1s unsatisfied in whole or in part, and that there is no 
appeal, and that such transcript was obtained for the purpose of being set off 
against the Judgment to which it is offered as a setoff. The justice granting 
such transcript shall make an entry thereof on his docket. and all further 
proceedings on such judgment shall be stayed, unless such transcript be re- 
turned with the proper justice’s certificate thereon, that it has not been al- 
lowed in setoff. [L. ’54, p. 239, $ 93; Cd. ’81, $ 1793; 2 H. C., $ 1542.) 


§ 1875. (6648.) Execution for Balance After Setoff. 

If any justice shall set off one judgment against another, he shall make 
an entry thereof on his docket, and execution shall issue only for the balance 
which may be due after such setoff. If a justice shall allow a transcript of a 
judgment rendered by another justice to be set off, he shall file such transcript 
among the papers relating to the judgment in which it was allowed in setoff. 
If he shall refuse such transcript as a setoff, he shall so certify on the tran- 
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script, and return the same to the party who offered it. [L. ’54, p. 239, § 94; 
Cd. ’81, $ 1794; 2 H. C., $ 1543.] 


$ 1876. (6649.) No Execution After Five Years. 

Execution for the enforcement of a judgment in a justice’s court may be 
issued on the application of the party entitled thereto, in the manner herein- . 
before described; but after the lapse of five years from the date of the judg- 
ment no execution shall issue except by leave of the justice before whom such 
judgment may be, upon reasonable notice to the defendant. [L. ’54, p. 240, 
$ 95; Cd. ’81, $ 1795; 2 H. C., $ 1544. ] 


$ 1877. (6650.) Execution from Succeeding Justice. 

When any judgment shall have been rendered by any justice of the peace, 
and the same [shall] not be satisfied during his continuance in office, and the 
docket of such justice shall have been transferred to another justice, or to the 
successor of the justice rendering such judgment, the justice to whom the 
docket shall be delivered shall issue execution upon such unsatisfied judg- 
ment, in the same manner and with like effect as if he himself had rendered 
the judgment. [L. ’54, p. 240, § 96; Cd. ’81, $ 1796; 2 H. C., $ 1545.] 


The word “shall” in brackets was omitted from the later compilations, 


$ 1878. (6651.) Execution to Another County. 

If the defendant have not goods and chattels in the county in which 
judgment was rendered sufficient to satisfy the execution, the justice before 
whom such judgment may be shall, at the request of the party entitled, make 
out a certified transcript of the same, which may be delivered to a justice in 
any other county, who shall make an entry thereof in his docket, and issue 
execution thereon for the amount of the judgment, or such part as shall be un- 
satisfied, with costs as in other cases. [L. ’d4, p. 240, § 97; Cd. ’81, $ 1797; 2 
H. C., $ 1546. ] 


This section is in conflict with §§ 450-452, by which the justice’s transcript is trans- 
ferred to the superior court and operates as establishing a general Judgment, from which 
execution may issue as from the superior court. 


§ 1879. (6652.) Execution—Direction, Date, etc. 

The execution shall be directed (except when it 1s otherwise especially 
provided) to the sheriff or any constable of the county where the justice re- 
sides; shall be dated on the day it is issued, and made returnable within 
thirty days from the date; and it shall be against the goods and chattels of 
the person against whom the same is issued. [L. ’o4, p. 240, $ 98; Cd. ’81, 
$ 1798; 2 H. C., $ 1547.] 


Sce supra, $ 47, territorial extent of jurisdiction. 


§ 1880. (6653.) Amount of Debt, etc., to be Stated. 

Before any execution shall be delivered, the justice shall state in his 
docket, and also on the back of the execution, the amount of the debt, or 
damages and costs, and of the fees due to each person separately, and the 
officer receiving such execution shall indorse [thereon] the time of the re- 
ception of the same. [L. ’53, p. 240, $ 99; Cd. *S1, $ 1799; 2 H. C., $ 1548.] 


The word “thereon” in brackets was omitted from later compilations, 
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§ 1881. (6654.) Execution may be Renewed. 

If an execution be not satisfied, it may, at the request of the plaintiff, 
be renewed from time to time by the justice who issues the same, or by the 
justice to whom his docket is transferred, by an indorsement thereon to that 
effect, signed by him, and dated when the same shall be made. If any part 
of such execution has been satisfied, the indorsement of renewal shall express 
the sum due on the execution. Every such indorsement shall renew the exe- 
cution in full force in all respects for thirty days, and no longer; and an entry 
of such renewal shall be made in the docket of the justice. [L. ’54, p. 240, 
$ 100; Cd. '81, $ 1800; 2 H. C., $ 1549.] 


$ 1882. (6665.) Notice of Sale upon Execution, 

The officer, after taking goods and chattels into his custody bv virtue 
of an execution, shall, without delay, give public notice by at least three ad- 
vertisements, put up at three public places in the county, of the time and 
place when and where they will be exposed for sale. Such notice shall de- 
scribe the goods and chattels taken, and shall be put up at least ten days 
before the day of sale. [L. ’54, p. 241, $ 101; Cd. ’81, $ 1801; 2 H. C., $ 1550.] 


§ 1883. (6656.) Sale upon Execution— Return. 

At the time and place so appointed, if the goods and chattels be present 
for inspection of bidders, the officer shall expose them to sale at public 
vendue to the highest bidder; he shall return the execution and have the 
money before the justice, at the time of making such return, ready to be 
paid over to the persons respectively entitled thereto. [L. ’54, p. 241, $ 102; 
Cd. '81, $ 1802; 2 H. C., $ 1551.] 


S 1884. (6657.) Officer not to Buy at Execution Sale. 

No officer shall directly or indirectly purchase any goods or chattels at 
any sale made by him upon execution, and every such purchase shall be 
absolutely void. [L. ’54, p. 241, $ 103; Cd. ’81, $ 1803; 2 H. C., $ 1552.] 


§ 1885. (6658.) Execution may Issue Against the Person, When. 

If the action be one in which the defendant might have been arrested 
upon a warrant, an exccution against the person of such defendant may be 
issued, after the return of an execution against his property unsatisfied in 
whole or in part. An execution against the person may likewise be issued 
after such return, where the defendant has been arrested upon a warrant 
and not discharged according to law. [L. "54, p. 241, $ 104; Cd. ’81, $ 1804; 
2 H. C., $ 1553.] 


See notes to $ 1795, continuance bond. 


8 1886. (6659.) Garnishees may be Examined Under Oath. 

If there be no property found, or if the goods and chattels levied on be 
not sufficient to satisfy such execution, the officer shall, on demand of the 
plaintiff, summon, in writing, as garnishees, such persons as may be named 
to [him by] the plaintiff or his agent, to appear before the justice on the 
return day of the execution, to answer such interrogatories as may be put 
to them, touching their liabilities as garnishees, and the like proceedings shall 
be had thereon before the justice to final judgment as in the proceedings by 
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attachment. [Cf. L. ’54, p. 241, $ 105; L. ’63, p. 354, $ 86; Cd. ’81, $ 1805; 2 


H. C., $ 1554.] 


Words in brackets omitted in laws subsequent to 1854, evidently by inadvertence, 
See supra, § 1807 et seq., proceedings in garnishment. 


§ 1887. (6660.) Execution for Costs. 

Any justice of the peace may issue an execution against the prevailing 
party, to collect fees and costs for which such party may be liable, after an 
execution has been first issued against the other party, and returned ‘‘no 
property found.’ [L. ’54, p. 241, $ 106; Cd. ’81, $ 1806; 2 H. C., $ 1555.] 


§ 1888. (6661.) Claim by Third Person to Property Levied on or Attached. 
If any property levied on be claimed by any other person than the de- 
fendant in the execution, and the claimant make affidavit of his title or right 
to the possession of the same, stating the ground of such title or right, and 
serve the same upon the sheriff or constable while the property is in his 
possession, said sheriff or constable shall not be bound to keep the property, 
unless the plaintiff, on demand, indemnify him in the same manner as pro- 
vided in this act for cases where property held under attachment is claimed 
by persons not parties to the suit; and when such claim is made, the sheriff 
or constable shall immediately file the claimant’s affidavit with the justice, 
and notify the plaintiff thereof, and unless the property be at once released, 
the justice shall set the case for trial upon the allegations of the claimant’s 
affidavit, and the case shall proceed and be determined in the same manner 
as provided in this act for cases where property held under attachment is 
claimed by persons not parties to the suit. [Cf. L. ’54, p. 241, $ 107; L. ’77, 
p. 202, $ 6; Cd. ’81, $ 1807; 2 H. C., $ 1556.] 
“This act” refers to $$ 1737, 1738, of the Code of 1881. 


See supra, $$ 573-577, adverse claims to property attached by sheriff. 
See supra, § 1796, claim and delivery. 


Cited in 11 Wash. 583; 36 Wash. 180. 
The repeal of §§ 1737, 1738, of the Code 


Upon such bond indemnifying a constable 
against the claim of a third person to prop- 


of 1881, relating to claim of third party 
to property attached under § 38, Laws of 
1886, did not work a repeal of this sec- 
tion: Brotton v. Lumkley, 11 Wash. 581. 

In an action upon an indemnifying bond, 
in which the execution of the bond was 
admitted, and the other facts, necessary 
to plaintiff's cause of action had been 
proved, where there was no countervail- 
ing testimony on the part of the defend- 
ant, it is not error for the court to direct 
a verdict in favor of plaintiff and charge 
them to determine the amount of damages: 
Id. 


§ 1889. 


erty upon which he has made a levy, the 
obligors therein are liable to the constable 
for his costs and attorney’s fees incurred 
in consequence of a suit against him by such 
claimant for the recovery of the value of 
the property: Id. 

The fact that a portion of the proceeds 
of an execution sale accrued to the benefit 
of other judgment creditors than the one 
giving an indemnifying bond to the officer, 
does not affect the liability of the one exe- 
cuting the bond: Id. 


(6662.) Claimant may Resort to Other Remedies, 


Nothing contained in the last section shall be so construed as to prevent 


the claimant of property levied on by execution from resorting to any legal 
remedy he may choose to pursue, instead of proceeding in the manner therein 
preseribed. [L. ’54, p. 242, $ 108; L. ’63, p. 355, $ 89; Cd. 781, $ 1508; 2 H. 
C., $ 1557.) 
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CHAPTER XI. 
FORMS IN CIVIL ACTIONS IN JUSTICE’S COURT. 


§ 1890. (6664.) Forms—Equivalents may be Used. 
The following or equivalent forms may be used by justices of the peace in 
civil actions and proceedings under this chapter, to wit:— 


FORM OF A WARRANT, 
The State of Washington, 
| 88 
County of 


To the Sheriff or any Constable of said County. 

In the name of the state of Washington, you are hereby commanded to 
take the body of C D, if he be found in your county, and bring him forthwith 
before the undersigned, one of the justices of the peace in and for said county, 
at his office in , to answer A B in a civil action; and you are hereby com- 
manded to give notice thereof to the said plaintiff, or his agent or attorney ; 
and have you there and then this writ. 

Given under my hand this — day of ——, 18—, 


FORM OF A SUBPOENA, 


The State of Washington, | 
Ss. 
County of ; 

To À 

In the name of the state of Washington, you are hereby required to appear 
before the undersigned, one of the justices of the peace in and for said county, 
on the day of , 18—, at —— o’clock in the noon, at his office in 
—,, to give evidence in a certain cause, then and there to be tried, between 
A B, plaintiff, and C D, defendant, on the part of (the plaintiff or defendant, 
as the case may be). . 

Given under my hand this 


day of ——, 18—. 
J P, Justice of the Peace. 
FORM OF EXECUTION. 


The State of Washington, 
County of ; i 


To the Sheriff or any Constable of said County. 

Whereas. judgment against C D, for the sum of dollars. and dol- 
lars costs of suit, was recovered on the day of, 18—, before the under- 
signed, one of the justices of the peace in and for said county, at the 
suit of A B.—these are, therefore, in the name of the state of Washington, 
to command you to levy on the goods and chattels of the said C D (excepting 
such as the law exempts), and make sale thereof, according to law, to the 
amount of said sum and costs upon this writ, and the same return to me 
within thirty days, to be rendered to the said A B for his debt, interests and 
costs. 

Given under my hand this —— day of ——, 18—. 

J P, Justice of the Peace. 
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FORM OF EXECUTION AGAINST THE BODY. 


The State of Washington, 

` County of ——. 

To the Sheriff or any Constable of said County. 

Whereas. judgment against C D for the sum of dollars, and for 
dollars costs of suit, was recovered on the day of , 18—, before the 
undersigned, one of the justices of the peace in and for said county, at the 
suit of A B, and an execution against his property returned unsatisfied,— 
these are, therefore, in the name of the state of Washington, to command you 
to take the body of the said C D, and him convey and deliver to the keeper of 
the jail of said county, who is hereby commanded to receive and keep the 
said C D in safe custody in prison until the aforesaid sum and all legal 
expenses be paid and satisfied, or until he be discharged therefrom by due 
course of law; and of this writ make due return within thirty days, 

Given under my hand this day of , 18—. 

J P, Justice of the Peace. 


FORM OF EXECUTION AGAINST PRINCIPAL AND SURETY AFTER EXPIRATION OF 
STAY OF EXECUTION, 


The State of Washington, 
County of : 
To the Sheriff or any Constable of said County. 

Whereas, judgment against C D for the sum of dollars. and for 
dollars costs of suit, was recovered on the day of , 18—, before the 
undersigned, one of the justices of the peace in and for said county, at the 
suit of A B; and whereas, on the day of , 18—, E F became surety 
to pay said judgment and costs, in the —— month, from the date of the 
judgment aforesaid, agreeably to law, in the payment of which the said 
C D and E F have failed,—these are, therefore, in the name, etc. (as in the 
common form). 


FORM OF ORDER IN REPLEVIN, ' 


The State of Washington, 
County of ; 
To the Sheriff or any Constable of said County. 

In the name of the state of Washington, you are hereby commanded to 
take the personal property mentioned and described in the within affidavit 
and deliver the same to the plaintiff upon receiving a proper undertaking, 
unless before such delivery the defendant enter into a sufficient undertaking 
for the delivery thereof to the plaintiff, if delivery be adjudged. 

Given under my hand this day of , 18—. 

J P, Justice of the Peace. 


SS. 


FORM OF A WRIT OF ATTACHMENT. 


The State of Washington, 
ss. 
County of 
To the Sheriff or any Constable of said County. 
In the name of the state of Washington you are commanded to attach and 
safely keep the goods and chattels, moneys, effects, and credits of C D 
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(excepting such as the law exempts), or so much thereof as shall satisfy the 
sum of dollars, with interest and cost of suit, in whosesoever hands or 
possession the same may be found in your county, and to provide that the 
goods and chattels so attached may be subject to further proceeding thereon 
as the law requires; and of this writ make legal service and due return. 
Given under my hand this day of , 18—. 
J P, Justice of the Peace. 


FORM OF UNDERTAKING FOR ARREST. 


Whereas an application has been made by A B, plaintiff, to J P, one of the 
justices of the peace in and for county, for a warrant to arrest C D, 
defendant, founded upon an affidavit of the said plaintiff, setting forth that 
C D (here state the cause for the arrest of absconding debtor) ,—now, there- 
fore, we, A B, plaintiff, and E F, acknowledge ourselves bound to CD in 
the sum of —— dollars to pay all costs that may be awarded to the said 
defendant. and all damages which he may sustain by reason of the arrest, 
not exceeding the sum of dollars. 

Dated this day of ——, 18—. 


AB, EF. 
FORM OF UNDERTAKING IN REPLEVIN. 


Whereas, A B, plaintiff, has commenced an action before J P, one of the 
justices of the peace in and for county, against C D, defendant, for the 
recovery of certain personal property, mentioned and described in the aff- 
davit of the plaintiff, to wit (here set forth the property claimed),—now, 
therefore, we, A B, plaintiff, E F, and G H, acknowledge ourselves bound 
unto C D, in the sum of dollars for the prosecution of the action for the 
return of the property to the defendant, if return thereof be adjudged, and 
for the payment to him of such sum as may for any cause be recovered 
against the plaintiff. 

Dated the day of ——, 18—. AB, EF, GH. 


FORM OF UNDERTAKING IN ATTACHMENT. 


Whereas, an application has been made by A B, plaintiff, to J P, one of the 
justices of the peace in and for county, for a writ of attachment against 
the personal property of C D, defendant,—now, therefore, we, A B, plaintiff, 
and E F, acknowledge ourselves bound to C D, in the sum of dollars that 
if the defendant recover judgment in this action the plaintiff will pay all 
costs that may be awarded to the defendant, and all damages which he may 
sustain by reason of the said attachment, and not exceeding the sum of 
dollars. 

Dated the 


day of ——, 18—. AB, EF. 


FORM OF UNDERTAKING TO DISCHARGE ATTACHMENT. 


Whereas a writ of attachment has been issued by J P, one of the justices 
of the peace in and for county, against the personal property of C D, 
defendant in an action in which A B is plaintiff,—now, therefore, we, C D, 
defendant, E F and G H, acknowledge ourselves bound unto J K, constable, 
in the sum of dollars (double the value of the property) engaging to 
deliver the property attached, to wit (here set forth a list of articles 
attached), or pay the value thereof to the sheriff or constable to whom the 
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execution upon a judgment obtained by plaintiff in the aforesaid action may 
be issued. 
Dated this 


day of ——, 18—. C D, EF, GH. 


FORM OF UNDERTAKING TO INDEMNIFY CONSTABLE ON CLAIM OF PROPERTY BY A 
THIRD PERSON. 


Whereas, L M claims to be owner of and have the right to possession of 
certain personal property, to wit (here describe it), which has been taken by 
J K, constable in county, upon an execution by J P, justice of the peace 
in and for the county of , upon a judgment obtained by A B, plaintiff, 
against C D, defendant,—now, therefore, we, A B, plaintiff, E F, and G H, 
acknowledge ourselves bound unto the said J K, constable, in the sum of 
dollars to indemnify the said J K against such claim. 


AB, EF. 
[L. ’54, p. 253, ch. 19; L. ’63, p. 370, ch. 17; Cd. '81, $ 1885; 2 H. C., $ 1558.] 


CHAPTER XII. 
PROCEEDINGS FOR CONTEMPT BEFORE JUSTICES OF THE PEACE. 


§ 1891. (6715.) When Justice may Punish for Contempt. 
In the following cases, and no others, a justice of the peace may punish 
for contempt :— 

1. Persons guilty of disorderly, contemptuous, and insolent behavior 
towards such justice while engaged in the trial of a cause, or in rendering 
judgment, or in any judicial proceedings, which tend to interrupt such pro- 
ceedings or impair the respect due to his authority; 

2. Persons guilty of any breach of the peace, noise, or disturbance, tending 
to interrupt the official proceedings of such justice; 

3. Persons guilty of resistance or disobedience to any lawful order or 
process made or issued by him. [L. ’54, p. 248, $ 145; Cd. ’81, $ 1842; 2 H. 
C., § 1601.] 


See supra, § 43, general powers of justices of the peace. 
See supra, § 1062, contempts in justices’ courts are governed by the provisions of this 
chapter, and § 1049 et seq. have no application thereto. 


§ 1892. (6716.) Punishment for Contempt. 

Punishment for contempt may be by fine not exceeding twenty-five dol- 
lars, or by imprisonment in the county jail not exceeding two days, at the 
discretion of the justice, unless otherwise provided by statute. [L. ’54, 
p. 249, $ 146; Cd. ’81, $ 1848; 2 H. C., $ 1602.] 


§ 1893. (6717.) Hearing—Warrant for Offender. 

No person shall be punished for a contempt before a justice of the peace 
until an opportunity shall have been given to him to be heard in his defense; 
and for that purpose, the justice may issue his warrant to bring the offender 
before him. [L. ’54, p. 249, $ 147; Cd. ’81, $ 1844; 2 IL. C., $ 1603.] 


§ 1894. (6718.) Summary Arraignment. 
If the offender be present, he may be summarily arraigned by the justice, 
and proceeded against in the same manner as if a warrant had been previ- 
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ously issued, and the offender arrested thereon. [L. ’54, p. 249, $ 148; Cd. 
'81, $ 1845; 2 H. C., $ 1604.] 


§ 1895. (6719.) Form of Warrant. 
The warrant for contempt may be in the following form :— 


The State of Washington, | m 
County. j 
To the Sheriff or any Constable of said County. 

In the name of the state of Washington, you are: hereby commanded to 
apprehend A B, and bring him before J P, one of the justices of the peace 
of said county, at his office in said county, to show cause why he should not 
be convicted of a contempt alleged to have been committed on the day 
of , A. D. 18—, before the said justice, while engaged as a justice of the 
peace in a judicial proceeding. 

Dated this day of , A. D. 18—. 


J P, Justice of the Peace. 
[L. ’54, p. 249, $ 149; Cd. ’81, $ 1846; 2 H. C., $ 1605.] 


§ 1886. (6720.) Form of Judgment. 

Upon the conviction of any person for contempt an entry thereof shall 
be made in the docket of such justice, stating the particular circumstances 
of the offense, and the judgment rendered thereon, and may be in the fol- 
lowing form :— 


The State of Washington, 
County. 

Whereas. on the day of , A. D. 18—, while the undersigned, one 
of the justices of the peace of said county, was engaged in the trial of an 
action between C D, plaintiff, and E F, defendant, in said county, A B, of the 
said county, did interrupt the said proceedings and impair the respect due to 
the authority of the undersigned, by (here describe the cause particularly) ; 
and whereas, the said A B was thereupon required by the undersigned to 
answer for the said contempt, and show cause why he should not be con- 
victed thereof; and whereas, the said A B did not show cause against the 
said charge.—be it therefore ordered that the said A B is adjudged to be 
guilty, and is convicted of the contempt aforesaid, and is adjudged by the 
undersigned to pay a fine of ——— dollars (or be imprisoned, etc.). 

Dated this day of , A. D. 18—. 


8S. 


J P, Justice of the Peace. 
[L. 754, p. 249, $ 150; Cd. ’81, $ 1847; 2 H. C., $ 1606.] 


§ 1897. (6721.) Warrant of Commitment. 

If any person convicted of a contempt be adjudged to be imprisoned, a 
warrant of commitment shall be issued by the justice. If he be adjudged to 
pay a fine. a process may be issued to collect the same; and when so collected, 
it shall forthwith be paid by the justice into the county treasury. [L. ’54, 
p. 250, $ 151; Cd. ’81, $ 1848; 2 H. C., $ 1607.] 
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CHAPTER XIII. 
WITNESSES AND DEPOSITIONS. 


§ 1898. (6740.) Witnesses may be Subpoenaed Within Twenty Miles. 
A subpoena issued by a justice of the peace shall be valid to compel the 

attendance of a witness in the justice’s court, if such witness be within 

twenty miles of the place of trial. [L. ’54, p. 233, § 57; Cd. ’81, § 1869.] 


The sections in this chapter were omitted from Hill's Code, presumably berause of 
their being in a large measure covered by the provisions of chapters 1 to 4, of title 9, 
supra. 

See supra, § 47, territorial extent of jurisdiction. 

See supra, § 1215, witnesses, when compelled to attend. 

See supra, § 1217, issuance of subpoena. 


$ 1899. (6741.) How and by Whom Served. 

A subpoena may be served by any person above the age of eighteen 
years, by reading it to the witness, or by delivering to him a copy at his 
usual place of abode. [L. 54, p. 233, $ 58; Cd. ’81, $ 1870.] 


See supra, § 1218, service of subpoena. 


§ 1900. (6742.) Attachment for Failure to Appear. 

Whenever it shall appear to the satisfaction of the justice, by proof 
made before him, that any person, duly subpoenaed to appear before him in 
an action, shall have failed, without a just cause, to attend as a witness, in 
conformity to such subpoena, and the party in whose behalf such subpoena 
was issued, or his agent, shall make oath that the testimony of such witness 
is material, the justice shall have the power to issue an attachment to compel 
the attendance of such witness: Provided, that no attachment shall issue 
against witness in any civil action, unless his fees for mileage and one day’s 
attendance have been tendered or paid in advance, if previously demanded 
by such witness from the person serving the subpoena. [L. ’54, p. 233, § 59; 
Cd. ’81, $ 1871.] 


See supra, § 1221, attachment for witnesses. 
See supra, §§ 1223, 1224, testimony of prisoner, how secured. 


§ 1901. (6743.) Service and Costs in Attachment. 

Every such attachment may be directed to any sheriff or constable of 
the county in which the justice resides, and shall be executed in the same 
manner as a warrant; and the fees of the officer for issuing and serving the 
same shall be paid by the person against whom the same was issued, unless 
he show reasonable cause, to the satisfaction of the justice, for his omission 
to attend; in which case the party requiring such attachment shall pay all 
costs. [L. ’54, p. 233, § 60; Cd. ’81, § 1872. 


See supra, § 1222, service of attachment. 


§ 1902. (6744.) Damages for Nonattendance. 

Every person subpoenaed as aforesaid, and neglecting to appear, shall 
also be liable to the party in whose behalf he may have been subpoenaed, for 
all damages which such party may have sustained by reason of his non- 
appearance: Provided, that such witness had the fees allowed for mileage 
and one day’s attendance paid, or tendered him, in advance, if demanded by 
him at the time of the service. [L. *54, p. 234, $ 61; Cd. ’81, $ 1873.] 

See supra, $ 1220, damages for failure to appear. 
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§ 1903. (6745.) Party to Action as Witness. 

A party to an action may be examined as a witness, at the instance of 
the adverse party, and for that purpose may be compelled in the same man- 
ner, and subject to the same rules of examination, as anv other witness, to 
testify at the trial, or appear and have his deposition taken. [L. *54, p. 243, 
$ 62; Cd. ’81, $ 1874.] 


See supra, § 1226, interrogatories to adversary. 


§ 1904. (6746.) Testimony of Party may be Rebutted. 
The examination of a party thus taken may be rebutted by adverse tes- 
timony. [L. ’54, p. 234, $ 63; Cd. ’81, $ 1875.] 


See supra, § 1229, testimony not conclusive. 


§ 1905. (6747.) Proceedings on Party’s Refusal to Testify. 

If a party refuse to attend and testify at the trial, or give his deposition 
before trial. when required, his complaint, answer or reply, may be stricken 
out, and judgment taken against him. [L. ’54, p. 234, § 64; Cd. ’81, § 1876.] 

See supra, § 1230, penalty for refusing to testify. 


§ 1906. (6748.) Examination of Party in His Own Behalf. 

A party examined by an adverse party may be examined on his own 
behalf, in respect to any matter pertinent to the issue. But if he testify to 
anv new matter, not responsive to the inquiries put to him by the adverse 
party, or necessary to qualify or explain his answer thereto, or to discharge, 
when his answer would charge himself, such adverse party may offer himself 
as a witness, and he shall be so received. [L. ’54, p. 234, $ 65; Cd. ’81, 
$ 1877. ] 


§ 1907. (6749.) When Depositions may be Taken. 

Either party, in an action depending before a justice of a peace, may 
cause a deposition of a witness therein to be taken, when such witness 
resides, or is about to go more than twenty miles from the place of trial, or 
is so sick, infirm, or aged, as to make it probable that he will not be able 
to attend at the trial. [L. ’54, p. 234; $ 66; Cd. ’81, $ 1878.] 


See supra, § 1231 et seq., depositions in courts of record. 


$ 1908. (6750.) How Taken and Certified. 

The notice shall be served, and the deposition taken, certified, and 
returned, aceording to the law regulating the taking of depositions to be 
read in the superior court. [L. ’54, p. 231, $ 67; Cd. ’81, $ 1879.] 


§ 1909. (6751.) How Used on Trial. 

The justice shall allow every deposition taken, certified and returned 
according to law, to be read on the trial of the cause in which it is taken, in 
all cases where the same testimonv, if given verbally before him, could have 
been received; but no such deposition shall be read on the trial, unless it 
appears to the justice that the witness, whose deposition is so offered: 

1. Is dead, or resides more than twenty miles from the place of trial; or 
2. Is unable, or cannot safely attend before the Justice, on account of sick- 
ness, age, or other bodily infirmity ; 
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3. That he has gone more than twenty miles from the place of trial with- 
out the consent or collusion of the party offering the deposition. [L. ’54, 
p. 234, § 68; Cd. ’81, § 1880.] 

See supra, § 1244, how used on trial, 


CHAPTER XIV. 
APPEALS FROM JUSTICE’S COURT. 


$ 1910. (6754.*) Appeal in Civil Actions. 

Any person considering himself aggrieved by the judgment or decision 
of a justice of the peace in a civil action may, in person or by his agent, 
appeal therefrom to the superior court of the same county where the judg- 
ment was rendered or the decision made: Provided, there shall be no appeal 
allowed unless the amount in controversy exclusive of costs, shall exceed 


the sum of twenty dollars. [L. 05, p. 41, $ 1. 


Cf. L. 54, p. 252, $ 160; Cd. 


'81, $ 1858; L. ’91, p. 66, $ 1; 2 H. C., $ 1630.] 


See notes to next section. 


See supra, $ 17, appellate jurisdiction of superior court, 

See notes to $ 1914, infra, transcript, jurisdiction, etc. 

The provisions relating to certiorari, as found in 2 Hill’s Code, at § 1621 et seq., have 
been omitted, as repealed by §§ 1001-1012, supra. 


Cited in 11 Wash. 15; 12 Wash. 550. 

Under § 1857, supra, defendant may 
take advantage on appeal of any error in 
overruling its objections, even after a trial 
upon the merits: Knoff v. Puget S. C. C., 
1 Wash. 57. 

No appeal lies from a default judgment 
rendered by a justice of the peace, in a 
cause where the complaint and notice has 
been personally served and when no rea- 
son exists preventing a determination in 
the justice’s court upon the merits: State 
v. Superior Court, 12 Wash. 548. 

Where a justice of the peace had no 
jurisdiction of the subject matter, the su- 
perior court cannot acquire jurisdiction 
thereof by an appeal from the justice: 
State v. Superior Court, 9 Wash, 369. See 
State ex rel. Hibbard v. Superior Court, 
21 Wash. 631; State ex rel. Washington 
Dredging & Imp. Co. v. Moore, 21 Wash. 
G29; State ex rel. Vincent v. Benson, 21 
Wash. 571. 

The supreme court can acquire no juris- 
diction by appeal over an action begun in 
a justice’s court, where the amount in con- 
troversy, as determined bv the pleadings, 
is seventy-five dollars, although the jus- 
tice may have erroneously sustained a de- 
murrer to the counterclaim for damages in 
the sum of five hundred dollars; as certi- 
orari is the proper remedy for reviewing 


§ 1911. 


the ruling of the justice upon the defense 
interposed: Gabriel v. S. & M. Ry. Co., 7 
Wash. 515. 

Under a former statute one cer- 
tiorari in justices’ courts, § 1621 et seq., 2 
Hill’s Code), certiorari and appeal from 
a justice’s court were treated as concur- 
rent remedies; either of which could be 
resorted to by any person conceiving him- 
self injured by error in any process, pro- 
cceding or judgment of a justice of the 
peace: Woodbury v. Henningsen, 11 Wash. 
12 

The sureties on appeal bond submit to 
the jurisdiction of the court and are con- 
cluded by its judgment; Cline v. Mitchell, 
1 Wash, 24. 

There being a remedy by appeal, the 
superior court has no jurisdiction to grant 
a writ of review for the purpose of bring- 
ing before it the proceedings of a justice's 
court: State ex rel. Weymouth v. Lock- 
hart, 28 Wash. 460. 

Where the action of a justice of the 
peace in denying a motion for a change of 
venue is brought before the superior court 
by the issuance of a writ of review, it is 
error for the superior court to give judg- 
ment upon any other question than the 
alleged error of the justice in not grant- 
ing the ehange of venue: State ex rel. 
Grady v. Lockhart, 18 Wash. 531. 


(6755.) Appeal, How Taken—Bond. 


Such appeal shall be taken by filing a notice of appeal with the justice 


and serving a copy on the adverse party, or his attorney, and unless such ap- 
peal be by a county, city, or school district. filing a bond or undertaking, as 
herein provided, within twenty days after the Judgment is rendered, or the 
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decision made. No appeal, except when such appeals are by a county, city, 
or school district, shall be allowed in any case, unless a bond or an undertak- 
ing shall be executed on the part of the appellant, and filed with and ap- 
proved by the justice, with one or more sureties, in the súm of one hundred 
dollars, to the effect that the appellant will pay all costs that may be awarded 
against him on the appeal; or if a stay of proceedings before the justice be 
claimed, except by a county, city, or school district, a bond of undertaking, 
with two or more sureties, to be approved by the justice, in a sum equal to 
twice the amount of the judgment and costs, to the effect that the appellant 
will pay such judgment, including costs, as may be rendered against him on 


appeal. 


[Cf. L. ‘54, p. 252, $$ 161, 162; L. '81, p. 8, $ 1; Cd. ’31, 


$ 1859; L. 91, p. 66, $ 2; 2 H. C., $ 1631.] 


See notes to last section. 


See notes to $ 1914, transcript, jurisdiction, etc. 


Cited in 17 Wash. 56; 24 Wasn. 606; 41 
Wash. 413. 

Notice of appeal: See 2 Remington’s Di- 
gest, p. 1666, $$ 23-20; State ex rel. Gard- 
ner v. Superior Court, 9 Wash. 307; State 
ex rel. Alladio v. Superior Court, 17 Wash. 
54; State ex rel. Fleischner v. Superior 
Court, 20 Wash. 709. 

A NOTICE OF APPEAL from a judg- 
ment of a justice which notifies the oppo- 
site party that the “defendant appeals to 
the superior court from a judgment here- 
tofore rendered by said justice of the 
peace against him in the above-entitled 
cause,” is sufficient: State v. Superior 
Court, 7 Wash. 223. 

Immaterial discrepancies between the 
notice of appeal filed with the justice and 
the copy of the same served uvon the ap- 
pellee, will not defeat the appeal: McKil- 
ver v. Manchester, 1 W. T. 255. 

If a notice of appeal is filed with the 
justice of the peace, and a copy thereof 
served upon the adverse partv or his at- 
torney, the appeal is taken; but in order 


§ 1912. 


to stay the proceedings, it is necessary to 
file a bond and make an entry of the al- 
lowance of appeal in the justice’s docket: 
Seattle Coal ete. Co. v. Lewis. 1 W., T. 4SS. 

DESTRUCTION OF RECORDS.—Where 
the records in the justice's office are de- 
stroved by fire before the transcript is 
certified to in the upper court, but after 
the appeal has been properly taken, plain- 
tiffs are entitled to have the cause dock- 
eted in the superior court, in order to show 
the facts and supply the missing records, 
after which the appeal should be heard as 
in other cases: Mullen v. Mullen, 1 W. T. 
192. 

If the notice of appeal has been given 
and the bond filed within the time pre- 
scribed by law, but the transcript is not 
filed until after the time limited, the de- 
nial of the motion to dismiss the appeal 
after the transcript was filed, will be sus- 
tained, the presumption being that good 
cause was shown for failure to file the 
transcript in time: State v. Campbell, 5 
Wash, 517. 


(6756.) Stay of Proceedings, When. 


Upon appeal being taken, and a bond filed to stay all proceedings, the 


justice shall allow the same, and make an entry of such allowance in his 
docket, and all further proceedings on the judgment before the Justice shall 
thereupon be suspended; and if in the mean time execution shall have been 
issued, the justice shall give the appellant a certificate that such appeal has 
been allowed. [C£. L. ’54, p. 252, $ 164; Cd. ’81, $ 1861; L. ’91, p. 67, $ 3; 
2H. C., $ 1632.] 


See notes to last section, 


§ 1913. (6757.) Release of Property on Certificate of Appeal. 

On such certificate being presented to the officer holding the execution, 
he shall forthwith release the property of the defendant that may have been 
taken on execution; and if the bedy of the defendant have been taken on 
execution, he shall be discharged from imprisonment, [L. ’54, p. 252, $ 165; 
Cd. '81, $ 1862; 2 H. C., $ 16383. ] 


$5 1914-1918 ACTIONS AND PROCEEDINGS IN JUSTICES’ COURTS. 


§ 1914. (6758.) Transcript—Jurisdiction—Procedure in Superior Court. 

Within ten days after the appeal has been taken in a civil action or pro- 
ceeding, the appellant shall furnish the superior court with a transcript of 
all the entries made in the justice’s docket relating to the case, together 
with all the processes and other papers relating to the action, and file[d] 
with the justice, which shall be certified by such justice to be correct; and 
upon the filing of such transcript, the superior court shall become possessed 
of the cause, and shall proceed in the same manner, as near as may be, as 
in actions originally commenced in that court, except as herein otherwise 
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provided. 
C., § 1634.] 
See notes to $ 1910, appeals. 


Cited in 9 Wash. 307; 17 Wash. 56; 25 
Wash. 204; 41 Wash. 413. 

On appeal from a justice of the peace 
the constable’s return cannot be amended 
for the purpose of aiding the transcript 
from the lower court, and showing juris- 
diction in the justice: Knoff v. P. S. C. C., 
1 Wash. 57. 

The supreme court will presume that the 
superior court did not abuse its discretion 
in denying a motion to dismiss an appeal 


$ 1915. 


[C£. L. ’54, p. 252, $ 166; Cd. '81, $ 1863; L. ’91, p. 67, § 4; 2 H. 


from a judgment of a justice of the peace, 
when there is no showing to the contrary: 
State v. Campbell, 5 Wash. 517. 

A motion to dismiss an appeal from a 
justice of the peace for fuilure to file 
transcript within the time allowed is ad- 
dressed to the discretion of the superior 
court; the failure to file the transcript 
within the time allowed does not deprive 
the superior court of jurisdiction: State 
v. Superior Court, 9 Wash. 307, 


(6759.) Pleadings in Superior Court on Appeal. 


The issue before the justice shall be tried in the superior court without 


other or new pleadings unless otherwise directed by the court. 


[L. ’54, 


p. 253, $ 167; Cd. '81, $ 1864; 2 H. C., $ 1635.] 


See supra, $ 1788, amendments. 

Cited in 3 Wash. 709. 

It is discretionary with the superior 
court under this and $ 1788, supra, to allow 
amendments to pleadings used before the 
justice; State v. Superior Court, 3 Wash. 


Unless issues are changed thereby, 
amendments in pleadings should be liber- 
ally allowed on appeals from justices’ 
courts: Newberg v. Farmer, 1 W. T. 182. 


705. 


$ 1916. . (6760.) Attachment for Certified Transcript. | 

Upon an appeal being taken and allowed the superior court may, bv rule 
and attachment, eompel the justice to make and deliver to the appellant 
a certified transcript of the proceedings, upon paying to such justice the fees 
allowed by law for making such transcript, and whenever the court is satis- 
fied that the return of the justice is substantially erroneous or defective, it 
may, by rule and attachment, compel him to amend the same. [Cf. L. ’54, 
p. 253, $ 168; Cd. ’81, $ 1865; L. 791, p. 67, § 5; 2 H. C., $ 1636.] 


§ 1917. (6761.) Appeal not to be Dismissed for Defective Bond, When. 

No appeal allowed by justice shall be dismissed on account of the bond 
being defective, if the appellant will, before the motion is determined, exe- 
cute and file in the superior court such a bond as he should have executed 
at the time of taking the appeal, and pay all costs that shall have accrued 
by reason of such defect. [L. ’54, p. 253, $ 169; Cd. ’81, $ 1866; 2 H. 
C., § 1637.] 


§ 1918. (6762.) Judgment Against Appellant and Sureties, When. 
In all eases of appeal to the superior court if, on the trial anew in such 
court, the judgment be against the appellant in whole or in part, such 
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§§ 1919-1921 


judgment shall be rendered against him and his sureties in the bond for the 


appeal. 


Cited in 1 Wash. 25; 34 Wash. 155. 

Sureties on appeal bond from justice’s 
court, by signing the bond, submit them- 
selves to the jurisdiction of the court, and, 


$ 1919. 


[L. ’54, p. 253, $ 170; Cd. '81, $ 1867; 2 H. C., $ 1638.] 


are concluded by the judgment rendered 
against the principal and themselves with- 
out further notice: Cline v. Mitchell, 1 
Wash. 24. 


(6763.) Appeal in Criminal Cases—Notice. 


Every person convicted before a justice of the peace of any offense may 
appeal from the judgment, within ten days thereafter, to the superior court. 
The appeal shall be taken by orally giving notice thereof at the time the 
judgment is rendered, or by serving a written notice thereof upon the justice 
at any time after the judgment, and within the time allowed for taking the 
appeal; when the notice is given orally, the justice shall enter the same in his 
docket. The appellant shall be committed to the jail of the county until he 
shall recognize or give a bond to the state, in such reasonable sum with such 
sureties as said justice may require, with condition to appear at the court 
appealed to, and there prosecute his appeal, and to abide the sentence of the 


court thereon, if not revised by a higher court. 


[Cf. L. °54, p. 261, $ 177; L. 


77, p. 203, $ 7; Cd. '81, $ 1898; L. ’91, p. 67, $ 6; 2 H. C., $ 1639.] 


Cited in 49 Wash. 437. 

Upon appeal, the superior court has 
jurisdiction of the cause for trial de novo, 
and after sustaining a demurrer to the 
complaint below, may direct a new com- 
plaint or information to be filed: State 
v. Bringgold, 40 Wash. 12. 

Where the accused, convicted in a po- 
lice court. has on appeal been discharged 
from custody on giving bond to appear 


and prosecute his appeal, he is not entitled 
to a dismissal of tne charge because more 
than sixty days elapsed without trial af- 
ter the taking of the appeal, where he 
made no demand for trial, under section 
2120; since he was accorded a speedy trial 
in the police court, and was bound to de- 
mand trial on appeal for his own benefit 
under this section: State v. Parmeter, 49 
Wash 435. 


§ 1920. (6764.) Fees not Required in Advance—Failure to Prosecute, 
Effect of. 

The appellant in a criminal action shall not be required to advance any 
fees in claiming his appeal, nor in prosecuting the same; but if convicted in 
the appellate court, or if sentenced for failing to prosecute his appeal, he may 
be required. as a part of the sentence, to pay the costs of prosecution. If the 
appellant shall fail to enter and prosecute his appeal, he shall be defaulted on 
his recognizance, if any was taken, and the superior court mav award sen- 
tence against him for the offense whereof he was convicted, in like manner 
as if he had been convicted thereof in that court; and if he be not then in 
custody, process may be issued to bring him into court to receive sentence. 
(Cf. L. ’54. p. 261, $ 179; Cd. ’81, $ 1900; L. ’91, p. 68, § 7; 2 H. C., $ 1640. ] 


In no instance shall any accused person before final judgment be compelled to advance 
money or fees to secure his right of appeal, or any other constitutional rights guaranteed 
to him: See Const., Art. I, $ 22. 


Cited in 49 Wash. 437. 


§ 1921. (6765.) Justice to Recognize Witnesses—Transcript. 

Upon an appeal being taken in a criminal action, the justice shall require 
the witnesses to give recognizances for their appearance in the superior court, 
or if they are not present, indorse their names on the copy of proceeding. 
He shall, on such appeal, make and certify a copy of the conviction and 
other proceedings in the case, and transmit the same, together with the 
recognizance and an abstract bill of the costs, to the clerk of the court 
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appealed to, who shall issue a subpoena for the witnesses, if they are not 
under recognizance. [Cf. L. '54, p. 261, $178; L. ’73, p. 384, $ 197; Cd. ’81, 
$ 1899; L. 91, p. 68, § 8; 2H. C., $ 1641.] 


§ 1922. (6766.) Appeal from Order for Security to Keep the Peace. 

An appeal may be taken from the order of a magistrate requiring a per- 
son to give security, to keep the peace, or for good behavior. Such appeal 
shall be taken in the same manner and subject to the same conditions as 
appeals from justices’ courts in criminal actions, and the magistrate mav 
require recognizances of the appellant and the witness, as in appeals in such 
criminal actions. [Cf. L. ’54, p. 106, $$ 18, 19; L. ’63, p. 385, $$ 191, 192; 
Cd. ’81, $$ 1911, 1912; L. *91, p. 68, $ 9; 2 H. C., $ 1642.] 

See supra, $ 1919, appeals in criminal actions. 
Cited in 23 Wash. 88. 


$ 1923. (6767.) Proceedings on Such Appeal—New Bonds—Costs. 

The court before which such appeal is prosecuted may affirm the order 
of the justice or discharge the appellant, or may require the appellant to 
enter into a new recognizance, with sufficient sureties, in such sum and for 
such time as the court shall think proper, and may also make such order in 
relation to the costs of prosecution as may be deemed just and reasonable. 
[L. *54, p. 155, $ 20; Cd. ’81, $ 1913; 2 H: C., $ 1643.] 


§ 1924. (6768.) Failure to Prosecute Such Appeal, Eifect of. 

If any party appealing from such order of a magistrate shall fail to 
prosecute his appeal, his recognizance shall remain in full force and effect. as 
to any breach of the condition, without an affirmance of the judement or 
order of the magistrate, and also shall stand as security for costs which shall 
be ordered by the court appealed to to be paid by the appellant. [Cf. L. ’54, 
p. 105, $ 21; Cd. ’81, $ 1914; L. ’91, p. 68, $ 10; 2 H. C., $ 1644.] 
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TITLE XIII. 
PROCEDURE IN CRIMINAL ACTIONS. 


CHAPTER I.—PRACTICE IN CRIMINAL ACTIONS IN JUSTICE’S COURT. 


1925. 
1926. 
1927. 
1928. 


1929. 
1930. 


1935. 


Justice to issue warrant of arrest, 1931. Judgment not to be given without 


when, evidence. 
Offense committed in view of justice, 1932. Continuance to be granted, how-—- 
proceedings. Costs, ete. l 
Either side may demand jury. 1933. Judgment, how rendered and satis- 
Proceedings on verdict of guilty. fied. 
Plea of guilty. i 1934. Stay of execution, manner of procur- 
Justice to summon witnesses, ing. 


CHAPTER I.—FORMS IN CRIMINAL ACTIONS IN JUSTICE'S COURT. 
Forms in criminal actions—Equivalents authorized. 


CHAPTER II.—PROCEEDINGS TO PREVENT THE COMMISSION OF CRIME. 


1936. 
1937. 
1938. 


1939. 
1940. 


1941. 


1942. 


Power tọ preserve peace: 1943. Costs—How payment enforced, ete. 
Duty of justice when complaint made. 1944, 


Defendant discharged on giving se- 
Examination of witnesses—Transcript 


curity. 

of testimony. 1945. Recognizances to be transmitted and 
Magistrate to issue warrant, when. filed 
Recognizance in cases of apprehended u 

danger 946. Recognizances without process, when. 
Commitment of defendant to jail, 1947. Portion of penalty remitted, when. 

when. 1948. Surety may surrender principal, when 
Magistrate to discharge, when—Costs. —Effect of. 


CHAPTER IV.—EXAMINATION OF PERSONS CHARGED WITH CRIME BEFORE 


MAGISTRATES. 

1949, Examination of offenses before mag- 1958. Magistrates may associate other mag- 

istrate. istrates. 
1950. Officer may pursue and retake pris- 1959. Witnesses to be recognized, when. 

oner. 1960. Witnesses to recognize with sureties, 
1951. Recognizance with or without exami- when. 

nation. 1961. Recognizance of minor or married 
1952. Hearing and adjournment—Bail. woman. 
1953. Testimony, how taken. 1962. Commitment of witnesses on default 
1954. Defendant entitled to discharge, of bond—Depositions. 

when—Costs. 1963. Magistrate to make return—Penalty. 
1955. Defendant recognized to appear be- 1964. Offense may be compromised, when. 

fore justice, when. 1965. Action on forfeiture of recognizance, 
1956. Bail to justify, when required. 1966. Abstract of costs to be forwarded 
1957. Defendant to be discharged on bail, with papers. 

when, 

CHAPTER V.— PROCEEDINGS AGAINST VAGRANTS. 

1967. Vagrancy, defined. 1971. Bond for good behavior. 
1968. Proceedings for examination of. 1972. Record to be filed in superior court. 
1969. Arrest without warrant. 1973. Breach of bond. 
1970. Officer must confine vagrant. 1974. New sureties, when. 
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1975. Discharge on bond after commitment. 1978. Court may provide material for labor. 
1976. Trial in superior court. 1979. Disposition of proceeds of labor. 
1977. Confinement of vagrant at hard labor. 


CHAPTER VI—JUVENILE OFFENDERS—COMMITMENT TO STATE TRAINING 


SCHOOL. 
1980. Juvenile offender committed, when. 1984. Warrant of commitment must state 
1981. Proceedings in case of conviction be- what—Expense, 
fore justice—Order to show cause. 1985. Proceedings in lower court—How re- 
1982. Order to show cause, how served— viewed. 
Fees. : 
1983. Examination, hearing, and commit- pace: es E 


ment by warrant. 


CHAPTER VII.—DELINQUENT CHILDREN AND JUVENILE COURTS. 
1987. “Delinquent child,” “neglected child,” 1996. Control of child—Adoption—Property 


etc., defined—Wards of the state. rights—Jurisdiction of court con- 
1988. Superior court to have original juris- tinues, 

diction— Trial by jury. 1997. Continuance and probation—Limit of 
1989. Juvenile court—Special session—Juve- commitment—Discharge, 

nile record. 1998. Commitment of child under fourteen 
1990. Complaint against child—Who may —No jails, lockups, ete. 

file—Contente. 1999. Juvenile court, justices’ courts to 
1991. Service of summons—Guardian ad transfer case to—Procedure. 

litem—Summary hearing. 2000. Providing place of detention in cer- 
1992. When parents or guardian unknown tain counties. 

or nonresident—Notice by publica- 2001. Construction of act—-Method of 

tion. handling children. 
2993. Probation officers—Appointment, du- 2002. Officer not entitled to fees. 

ties, ete. 2003. Board of visitation—Appointment, ex- 
1994. Chief probation officer in cities of first penses, and duties. 

class—Salary. 2004. Parents criminally liable—Responsi- 
1995. Commitment of child—Support by bility for children's delinquency. | 

parent. 


CHAPTER VIII.—LIMITATION OF CRIMINAL ACTIONS AND REPEALS. 


2005. Limitation on criminal actions other 2006. Repeal and amendment of criminal 
than murder. statutes—Saving clause presumed. 


CHAPTER IX.—PARTIES TO CRIMINAL ACTIONS. 
2007. Distinctions relating to accessory 2009. Accessory after fact tricd though 


abolished. principal not. 
2008. Accessory after the fact—Who may 2010. Who may be tried and punished. 
be. 2011. Term “person,” defined. 


CHAPTER X.—VENUE OF CRIMINAL ACTIONS, 


2012. Criminal actions, when commenced. 2017. Venue of action against accessory 
2013. Jurisdiction when offense committed after the fact. 

in two or more counties. 2018. Change of venue, procecdings to ob- 
2014. Offenses committed on county bounda- tain. 

ries, 2019. Discretion of court—Duty of clerk. 
2015. Venue of stolen property taken into #2020. Change upon consent of parties. 

another county. 2021. Recognizance of defendant and wit- 
2016. Jurisdiction of homicide in either nesses on change, 


county, when. 
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2022. 
2023. 


PROCEDURE IN CRIMINAL ACTIONS. 


CHAPTER XI.—FORMS OF CRIMINAL ACTIONS. 


Pleadings—Forms abolished. 
The charge must be by information 
or indictment. 


2024. 


All prosecutions may be by informa- 
tion. 


CHAPTER XII—INDICTMENTS AND PROCEEDINGS BY INFORMATION. 


2025. 
2026. 
2027. 
2028. 
2029. 
2030. 


2031. 
2032. 

2033. 
2042. 
2043. 
2044, 
2045. 


2046. 
2047. 


Challenge to panel of grand jurors. 

Challenge to individual grand juror. 

Venire when panel discharged. 

Discharge of juror—Panel to be filled. 

Oath of grand jury—Form. 

Foreman—Powers of—Clerk of grand 
jury. 

Grand jury charged by court—Advice 
to. 

Prosecuting attorney to attend, ete. 

Duties of grand jury. 


2034. 


2035. 
2036. 


2037. 
2038. 
2039. 


2040. 
2041. 


Jurors to communicate personal knowl- 
edge of offenses. 

Complainant not to be present, when. 

Malicious and frivolous prosecution— 
Costs. 

Inquiry into persons in prison, cte. 

Duty to hear evidence. 

Fact of indictment found not to be 
disclosed, when. 

Secrecy of proceedings, charge as to. 

Grand jury may be resummoned, when. 


CHAPTER XIIT.—FINDINGS AND PRESENTMENT OF INDICTMENTS. 


Twelve jurors must concur—Indorse- 
ment. 

Names of witnesses indorsed, defend- 
ant entitled to copy. 

Indictment at instance of private 
prosecutor—Costs. 

Custody and inspection of, 

Secrecy as to indictment. 

Indictment found “not a true bill,” 
filing, etc. 


2048. 
2049. 
2050. 
2051. 
2052. 


2053. 


Effect of finding “not a true bill.” 

Presentment, defined. 

Information, filing, indorsement, etz. 

Verification of information. 

Commitment or recognizance of de- 
fendant held to answer. 

Duty of prosecuting attorney relating 
to preliminary examinations, 


CHAPTER XIV. —REQUISITES OF INDICTMENTS AND INFORMATIONS. 


2054. 
2055. 
2056. 
2057. 


2058. 
2059. 


2060. 


2061. 


2062. 
2063. 
2064. 


2065. 
2066, 


2077. 
2078. 
2079. 
2080. 


First pleading. 

Contents of indictment or information. 

Form of indictment. 

Indictment or information must be di- 
rect and certain. 

True name inserted, when. 

One crime to be charged and in one 
form only. 

Statement as to time when offense 
committed. 

Statement as to person injured or in- 
tended to be. 

Animal, what description of sufficient. 

Construction of words and phrases. 

Words of the statute need not be 
strictly pursued. 

Requisites of indictments, ete. 

Former defects or imperfections, how 
regarded. 


2067. 


2068. 
2069. 
2070. 
2071. 


2072. 


2073. 


2074. 


2075. 


2076. 


Presumptions of law, etc., need not be 
stated. 


Judgment, how pleaded. 

Private statute, how pleaded. 

Pleading in indictment, etc., for libel. 

Pleading in forgery where instrument 
destroyed or withheld. 

Pleadings in indictment, etc., for per- 
jury. 

Against several—Conviction or acquit- 
tal against one or more. 

Pleading in indictment, etc., for lar- 
ceny or embezzlement. 

Pleading in indictment, ete., for sell- 
ing obscene literature. 

Ownership of property, how pleaded 
— Variance. 


CHAPTER XV.—PROCEEDINGS BEFORE ARRAIGNMENT. 


Warrant of arrest to issue, when, 
Right of accused to give bail. 
Bail to be indorsed on warrant. 
Service of criminal process. 
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2081. 
2082. 


2083. 


Warrant of arrest by telegraph. 

Officer may break door, etc., to make 
arrest. 

Officer to exhibit warrant. 
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2084. Force may be used. 2089. Deposit of money in lieu of bail. 
2085. Pursuit of prisoner, assistance com- 2090. Forfeiture of bail. 


ded. i 
manded 2091. Rights of defendant in capital cases. 


2086. Taking and entering recognizance. : 
2087. Officer may take recognizances, ete. m a a ZI ged Se 
elony. 


2088. Recognizance certified and recorded, 
effect of. 


e 
~ 
e 


CHAPTER XVI.—ARRAIGNMENT, PLEADINGS AND PROCEEDINGS THEREON. 


2093. Arraignment of defendant. 2114. Judgment on demurrer no bar—Excep- 
2094. Defendant may appear by counsel, tion, 
when. 2115. Refusal to plead—Plea of not guilty 
2095. Right to have counsel. to be entered. 
2096. Defendant to declare his true name. 2116. On charge of murder jury must be 
2097. Entry of true name. impaneled. 
2098. Pleading on arraignment—Time for 2117. Acquittal on ground of variance no 
answer, bar. | 
2099. Grounds of motion to set aside in- 2118. Conviction necessary before punish- 
dictment. ment. 
2100. Grounds not allowed, when. 2119. Discharge on failure to indict—Limi- 
2101. Grounds of motion to set aside in- tation. 
formation. 2120. Speedy trial—Dismissal in sixty days. 
2102. Must demur or plead on denial of 2121. Continuance by court—Discharge from 
| motion, custody. 
2103. Effect of order for resubmission. 2122. Discharge of defendant on dismissal. 
2104. Order no bar to another prosecution. 2123. Court may order dismissal, when. 
2105. Grounds of demurrer. 2124. Nolle prosequi abolished. 
2106. Judgment on demurrer final, when. 2125. Dismissal a bar in misdemeanor, but 
2107. Effect of failure to plead after de- not in felony. 
murrer overruled. 2126. Compromise of misdemeanor, when. 
2108. The three pleas of defendant. 2127. Compromising criminal actions, when 
2109. Pleas, how entered—Form of. and how. 
2110. Plea of guilty must be put in by de- 2128. Offenses not to be compromised ex- 
fendant. cept as hercin provided. 
2111. Substitution of plea. 2129. Restoration of stolen property—Duty 
2112. Plea of not guilty, effect of. of oflicer as to. 
2113. Conviction or acquittal operates as a 2130. Recompense for securing and keep- 
bar, when, ing stolen property. | 


CHAPTER XVII.—TRIALS AND VERDICTS IN CRIMINAL ACTIONS, 


2131. Rights of accused on trial. 2141. Challenges for cause. 
2132. Right to witnesses, process and speedy 2142. Conscientious scruples of juror as to 
trial. capital punishment. 
2133. Verdict or confession necessary to .2143. Oath to jury, form of. 
conviction, 2144. Jury may be waived except in capital 
2134. Trial docket. cases. 
2135. Continuance, when granted. 2145. Personal presence of defendant dur- 
2136. Subpoena for state witnesses—Con- ing trial. 
tinuance for state. 2146. Trial in defendant’s absence, when. 
2137. Issucs to be tried by jury—Practice 2147. Competency of witnesses—Exceptions. 
as in civil cases. 2148. Compelling attendance of witnesses— _ 
2138. Peremptory challenges, number al- Detendant as witness—Failure to 
lowed defendant. testify. 
2139. Peremptory challenges allowed state. 2149. Immunity of witnesses in cases of 
2140. Challenges to panel, when allowed. bribery, grafting, etc. 
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2150. 


2151. 
2152. 


Not applicable to proceedings before 
committing magistrate or justice, 

Confession as evidence. 

Rules of evidence same as in civil ac- 
tions. 


. Proof of marriage in adultery, big- 


amy, etc. 


. Receiving stolen property—Averments 


and proof necessary. 


. Corroborating evidence in case of rape 


or seduction, 


. Variance as to ownership of property. 
. Truth of matter charged as libel a de- 


fense. 


. Court to decide questions of law, rules 


of practice. 


. Custody of jury. 
. Court muy order view of place of 


crime. 


. Separate trial. 
. Discharging one defendant to give 


evidence—Effect of. 


. Mistake in charge, defendant to be 


held, when. 


. Venue may be corrected and action 


certified to proper county. 


2165. 


2166. 
2167. 
2168. 
2169. 


2170. 


2171. 
2172, 


2173. 


2174. 
2175. 


PROCEDURE IN CRIMINAL ACTIONS. 


Discharge of jury without prejudice 
to further prosecution. 

When conviction or acquittal a bar. 

Jury may find any degree of offense. 

In other cases degree of guilt. 
Verdict as to one or more where sev- 
eral are charged. 

Reconsideration where jury mistakes 
the law. 

Rendition of verdict. 

Form of verdict, punishment fixed 
by court. 

“Criminally insane,” defined—Mental 
irresponsibility. 

Insanity—How pleaded. 

Special verdict on acquittal, when plea 
of insanity interposed. 


. Verdict—Findings—Discharge or com- 


mitment. 


. Trial for second offense—Felonies. 

. Trial of fact of former conviction. 

. Cumulative sentence for felony. 

. Trial for second offense, petit lar- 


ceny, etc.—Cumulative sentence. 


CHAPTER XVIIL—NEW TRIAL AND ARREST OF JUDGMENT. 
2185. Defendant may be recommitted after 


. When new trial may be granted. 

. Application, how made. 

. Judgment may be arrested, when. 

. Judgment arrested without motion, 


when. 


arrest of judgment. 


2186. Exceptions as in civil cases, 


CHAPTER XIX.—JUDGMENT, AND THE 


. Judgment on verdict. 
. Judgment a lien on realty, when. 
. Fines, disposition—Penalty for neg- 


lect to pay over. 


. Judgment pronounced, when, 
. Suspension of sentence on person un- 


der twenty-one. 


. Recognizance may be required—Dis- 


missal after five years. 


. Indeterminate sentences to peniten- 


tiary— Court not to fix limit. 


. Certain criminals may be sentenced to 


reformatory. 


. Indeterminate sentence to reforma- 


tory. 


. Presence of defendant, when neces- 


sary. 


. Warrant for defendant, when. 
. Defendant to be informed of verdict. 
. Bench warrant, forfeiture of bail, etc. 
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2200. 
2201. 


2202. 


2203. 
2204. 
2205. 


2206. 


2207. 
2208. 
2209, 
2210, 
2212. 
2213. 


2214, 


ENFORCEMENT THEREOF. 

Commitment until fine and costs paid. 

Execution as in civil actions for fine 
and costs. 

Recognizance to keep the peace—Ex- 
ception. 

Proceedings upon breach of bond. 

Stay upon judgment sixty days. 

Qualification and liability of sureties. 

Judgment of fine and costs, how en- 
forced. 


Certified transcript—Mittimus. 

Form of sentence to penitentiary, 

Fine and costs, how worked out. 

Death warrant, contents, return, 

Death penalty, how executed. 

Order to sheriff to deliver to state 
penitentiary. 

Custody and execution of condemned 
at penitentiary, 
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2215. Record, of death warrant and return, 2220. Repeal—Exception. 


by superintendent. 2221, Saving clause. 
2216. Return of warrant to clerk of court. 
2217. Return of execution of order by sher- 
2918. 2 to aleren: 2223. Governor may grant pardons, ete. 
2219. Sheriff to keep prisoner pending is- 2224. Final record shall contain what. 
suance of warrant. 


2222. Proceedings on failure to execute 
death sentence. 


CHAPTER XX.—COSTS IN CRIMINAL CASES, 
2225. Costs—How taxed where complaint 2228. Costs bills, how made and certified. 


unfounded or malicious. 2229. Payment of amount stated in cost 
2226. Enforcing costs against complainant. bill. 
2227. Jury fee to be taxed to defendant, 2230. Costs and other moneys collected be 
when, long to county. 


CHAPTER XXI.—FORFEITURE OF RECOGNIZANCES IN CRIMINAL ACTIONS. 
2231. Forfeiture of recognizance, judgment, 2234. Recognizances before magistrates, for- 


execution. feiture, action. 

2232. Stay of execution on forfeited recog- 2235. Action on recognizance not to be bar- 
nizance. red, etc. 

2233. Judgment vacated on defendant’s pro- 2236. Costs, liability for—How taxed and 
duction, when. paid. 


CHAPTER XXII.—SEARCH-WARRANTS, 


2237. When issued. 2239. To whom directed—Contents of. 
2238. Additional grounds for issuing war- 2240. Execution of warrant, custody and 
rant. disposition of property. 


CHAPTER XXIIL—PROCEEDINGS RELATING TO FUGITIVES FROM JUSTICE. 


2241. Governor’s agent to demand fugitive 2244. Examination by court or magistrate. 
—Proceedings. 2245. Discharge, when. 

2242. Demand on governor—Proccedings. 2246. Complainant liable for costs, when. 

2243. Warrant for fugitive, issuance of. 


CHAPTER XXIV.—REWARDS FOR THE APPREHENSION OF FUGITIVES, 
2247. Standing rewards by governor for cer- 2250. Payment of rewards offered by com- 


tain offenses. missioncrs. 
A AE ; : 
5948. Additor tò draw warrant: 2251. Conflieting claims for, how deter 
mined. 
2249. Rewards by county commissioners, 2252, State to pay expense of foreign gov- 
when. ernment in returning fugitive. 


CHAPTER I. 
PRACTICE IN CRIMINAL ACTIONS IN JUSTICE’S COURT. 


§ 1925. (6666.) Justice to Issue Warrant of Arrest, When. 

Any justice shall, on complaint on oath in writing before him charging 
any person with the commission of any crime or misdemeanor of which he 
has jurisdiction, issue a warrant for the arrest of such person, and cause 
him to be brought forthwith before him for trial. [L. ’54, p. 260, $ 172; Cd. 
"81, $ 1888: 2 H. C., $ 1559.] 


See supra, $ 46, jurisdiction in criminal cases. 
See infra, $$ 1967-1975, proceedings against vagrants, 
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See infra, § 1999, child may be taken before juvenile court. 
See infra, § 5201, jurisdiction, violations of fish laws. 
See infra, § 5344, jurisdiction, offenses against sea gulls. 


Preliminary complaint, affidavit, war- 
rant, and summary trial: See 1 Reming» 
ton’s Digest, pp. 765, 766, §§ 54-60; State 
v. Newton, 29 Wash. 373; State ex rel. 
Romano v. Yakey, 43 Wash. 15; State v. 
Yourex, 30 Wash. 611; State ex rel. Belt v. 
Kennan, 25 Wash. 621; State v. Bring- 
gold, 40 Wash, 12. A justice of the peace 


§ 1926, 


is not required under Article I; § 22, of 
the Constitution, to prepare a copy of the 
complaint in a criminal action and deliver 
it to the accused, but the constitutional 
mandate is sufficiently complied with when 
the accused is given the complaint and 
told to make a copy of it if he chooses to 
do so: State v. White, 8 Wash. 230. 


(6667.) Offense Committed in View of Justice, Proceedings. 


When any offense is committed in view of any justice, he mav, by verbal 
direction to any constable, or if no constable is present, to any citizen, cause 
such constable or citizen to arrest such offender, and keep him in custody for 
the space of one hour, unless such offender shall sooner be taken from such 
custody by virtue of a warrant issued on complaint on oath. But such per- 
son so arrested shall not be confined in jail nor put upon any trial until 
arrested by virtue of such warrant. And on the return of any warrant 
issued by him, it shall be the duty of the justice to docket the cause, and 
unless continuance be granted, forthwith to hear and determine the cause, 
and either acquit, convict and punish, or hold to bail the offender, if the 
offense be bailable, and prove to be one which should be tried in the superior 
court, or in default of bail, commit him to jail, as the facts and law may 
justify. [L. ’54, p. 260, $$ 173, 174; Cd. ’81, $ 1889; 2 H. C., $ 1560.] 

Cited in 23 Wash. 88. 


$ 1927. (6668.) Either Side may Demand Jury. 

In all trials for offenses within the jurisdiction of a justice of the peace, 
the defendant or the state may demand a jury, which shall consist of six or 
a less number, agreed [upon] by the state and accused, to be impaneled and 
sworn as in civil cases, or the trial may be by the justice. When the com- 
plaint is for a crime or misdemeanor in the exclusive jurisdiction of the 
superior court, the justice hears the case as a committing magistrate, and no 
jury shall be allowed. [L. ’54, p. 260, $ 174; L. ’73, p. 382, $ 188; L. ’7a, 
p. 51, $ 2; Cd. '81, $ 1890; L. ’91, p. 18, $1; 2 H. C., $ 1561.] 


Right to jury trial, see Const., Art. 1, $ 21, and notes. 

See supra, $ 1849 et seq., jury in civil cases. 

See Const., Art. I, $21, the legislature may provide for a jury of any number less than 
twelve in courts not of record. 


Cited in 40 Wash. 405. 


$ 1928. (6669.) Proceedings on Verdict of Guilty. 

Such justice or jury, if they find the prisoner guilty, shall assess his 
punishment: or if, in their opinion, the punishment they are authorized to 
assess is not adequate to the offense, they may so find, and in such case the 
justice shall order such defendant to enter [into] recognizance to appear in 
the superior court of the county, and shall also recognizance the witnesses, 
and proceed as in proceedings by a committing magistrate. [Cf. L. ’54, 
p. 260, $ 174; Cd. '81, $ 1891; L. '91, p. 18, $ 2; 2 H. C., $ 1562. ] 

See infra, $ 1957, recognizance to appear before superior court. 


Cited in 27 Wash. 687. void where the justice had jurisdiction of 
Upon failure of jury to fix the punish- the person and subject matter: Casey, In 
ment, the action of the justice in fining re, 27 Wash. 686. 
the accused, although erroncous, was not 
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§ 1929. (6670.) Plea of Guilty. 
The defendant may plead guilty to any offense charged. [L. ’54, p. 260, 
$ 174; Cd. ’81, $ 1892; 2 H. C., $ 1563.] 


$ 1930. (6671.) Justice to Summon Witnesses. 

In all cases arising under this chapter, if the offense charged involve 
injury to a particular person who is within the county, it shall be the duty of 
the justice of the peace to summon the injured person, and all others whose 
testimony may be deemed material, as witnesses at the trial, and to enforce 
their attendance by attachment if necessary. [Cf. L. ’54, p. 260, $ 174; Cd. 
'81, $ 1894; L. ’91, p. 18, § 3; 2 H. C., $ 1564.] 


$ 1931. (6672.) Judgment not to be Given Without Evidence. 

No justice shall assess a fine, or enter a judgment thereon, until a wit- 
ness or witnesses have been examined to state the circumstances of the 
transaction. [Cf. L. ’54, p. 260, $ 174; Cd. 'S1, $ 1893; L. *91, p. 19, § 4; 2 
H. C., $ 1565.] 


Defendant has right to testify in his own behalf, and to meet the witnesses against him 
face to face: See Const., Art. I, $ 22. 


$ 1932. (6673.) Continuance to be Granted, How—Costs, etc. 

Continuance may be granted, either on application of the defendant or 
the prosecuting witness, under the same rules as in civil cases; the cost of 
such continuance shall abide the event of the prosecution in all cases, and the 
justice shall recognize the defendant and the witnesses to appear from time 
to time, in the same manner as is provided in other criminal examinations 
before him. (Cf. L. ’54, p. 261, $ 176; Cd. ’81, $ 1895; L. *91, p. 19, § 5; 2 
H. C., $ 1566.] 


See infra, $ 1955, recognizance of defendant and witnesses. 


§ 1933. (6674.) Judgment, How Rendered and Satisfied. 

In all cases of conviction, unless otherwise provided in this chapter, the 
justice shall enter judgment for the fine and costs against the defendant, and 
may commit him to jail, to be placed at hard labor until the judgment is 
satisfied, or the payment thereof be secured as provided by section 1934, and 
further proceedings therein shall be had as in like cases in the superior court ; 
but the defendant shall not be imprisoned for a longer aggregate time than 
one day for every three dollars of the fine and costs; and a defendant who 
has been committed shall be discharged at any time upon the payment of 
such part of the fine and costs as remains unpaid after deducting from the 
whole amount any previous payment, and three dollars for every day he has 
been imprisoned upon the commitment. (Cf. L. ’o4, p. 261, $ 176; Cd. ’81, 
$ 1896; L. ’91, p. 19, $ 6; 2 H. C., $ 1567.] 


See infra, $ 2279, prisoners in county jail to labor. 
See infra, §§ 8493, 8194, city and county prisoners, when to be sentenced to work, 


$ 1934. (6675.) Stay of Execution, Manner of Procuring. 

Every defendant may stay the execution for the fine and costs for thirty 
days by procuring sufficient surcties, to be approved by the justice, to enter 
into recognizance before him for the payment of the fine and costs; the entry 
of such recognizance shall be made on the docket of the justice, and signed 
by the sureties, and shall have the same effect as a Judgment, and if the same 
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be not paid in thirty days, the justice shall proceed as in like cases in the 
superior court. [L. ’54, p. 261, $ 176; Cd. ’81, $ 1897; 2 H. C., § 1568.] 


See supra, § 522 et seq., stay of execution in superior court. 
See supra, $ 1867 et seq., stay of execution in civil cases in justices’ courts. 


CHAPTER I. 
FORMS IN CRIMINAL ACTIONS IN JUSTICE’S COURT. 
$ 1935. (6678.) Forms in Criminal Actions Equivalents Authorized. 


The following or equivalent forms may be used by justices of the peace 
in criminal proceedings under this act :— 


FORM OF A SEARCH-WARRANT. 
The State of Washington, 
County of ; 


To the Sheriff or any Constable of said County. 

Whereas, A B has this day complained in writing under oath to the 
undersigned, one of the justices of the peace in and for said county, that on 
the day of , 18—, at ‚in said county (here insert the substance 
of the complaint, whatever it may be),—therefore, in the name of the state 
of Washington, you are commanded forthwith to apprehend the said C D, 
and bring him before me, to be dealt with according to law. 

Given under my hand this day of , 18—. 

J P, Justice of the Peace. 


FORM OF A SEARCH-WARRANT, 


The State of Washington, y 
ss. 
County of ; 


To the Sheriff or any Constable of said County. 

Whereas. A B has this day made complaint on oath to the undersigned, one 
of the justices of the peace in and for said county, that the following goods 
and chattels, to wit (here describe them), the property of the said A B, have 
been within days past, or were on the day of , by some person 
or persons unknown, stolen, taken, and carried away out of the possession of 
the said A B, in the county aforesaid; and also, that the said A B verily 
believes that the said goods or a part thereof are concealed in or about the 
house of C D, in said county (describe the premises to be searched) —there- 
fore, in the name of the state of Washington, you are commanded that, with 
the necessary and proper assistance, you enter into the said house (describe 
the premises to be searched), and then diligently search for the said goods 
and chattels; and if the same or any part thereof be found on such search, 
bring the same, and also the same [said] C D, forthwith before me, to be 
disposed of according to law. 

Given under my hand this 


, 18—. 
J P, Justice of the Peace. 


day of 
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FORM OF COMMITMENT WHERE JUSTICE ON THE TRIAL SHALL FIND THAT HE 
HAS NOT JURISDICTION IN THE CASE. l 
The State of Washington, ) 
County of i di 


To any Constable and the Keeper of the Jail of said County. 

Whereas, C D, of , etc., has been brought this day before the under- 
signed, one of the justices of the peace in and for said county, charged, on the 
oath of A B, with having, on the day of , 18—, in said county, com- 
mitted the offense of (here state the offense charged in the warrant), and in 
the progress of the trial of said charge, it appearing to the said justice that 
the said C D has been guilty of the offense of (here state the new offense 
found on the trial), committed at the time and place aforesaid; and whereas 
the said C D has failed to give bail in the sum of dollars, for his appear- 
ance to answer at the next session of the superior court, as required by 
me,—therefore, in the name of the state of Washington, ete. (as in the last — 
form), to receive the said C D into your custody in the said jail, and him 
there safely keep until he be discharged by due course of law. 

Given under my hand this day of ——, 18—. 

J P, Justice of the Peace. 


FORM OF WARRANT TO KEEP THE PEACE, 


The State of Washington, 
County of . one 


To the Sheriff or any Constable of said County. 

Whereas, A B has this day complained in writing under oath to the under- 
signed, one of the justices of the peace in and for said county, that he has 
just cause to fear and does fear C D, late of the said county, will (here state 
the threatened injury or violence, as sworn to), —therefore, in the name of 
the state of Washington, you are commanded to apprehend the said C D, 
and bring him forthwith before me, to show cause why he should not give 
surety to keep the peace and be of good behavior towards all people of this 
state, and the said A B especially, and further to be dealt with according 
to law. 

Given under my hand this —— day of ——, 18—. 

J P, Justice of the Peace. 


FORM OF COMMITMENT UPON SENTENCE. 


The State of Washington, 
County of ; > 


To any Constable and the Keeper of the County Jail of said County. 
Whereas. at a Justice’s court held at my office in said county for the trial of 
C D, for the offense hereinafter stated, the said C D was convicted of having 
on the day of , 18—, in said county, committed (here state the 
offense), and upon conviction the said court did adjudge and determine that 
the said C D should be imprisoned in the county jail of said county, for 
days,— therefore, you, the said constable, are commanded, in the name of the 
state of Washington, forthwith to convey and deliver the said C D to the said 
keeper; and you, the said keeper, are hereby commanded to receive the said 
C D into your custody in said jail and him there safely keep until the expira- 
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tion of said 
of law. 
Dated this —— day of ——, 18—. 


days, or until he shall thence be discharged by due course 


J. P. Justice of the Peace. 


FORM OF CERTIFICATE OF CONVICTION. 


The State of Washington, 
County of : 

At a justice’s court held at my office in said county before me, one of the 
justices of the peace in and for said county, for the trial of C D, for the 
offense hereinafter stated, the said C D was convicted of having on the 
day of ——-, 18—, in said county committed (here insert the offense), and 
upon conviction, the said court did adjudge and determine that the said C D 
should pay a fine of dollars (or be imprisoned, as the case may be), and 
the said fine has been paid to me. 

Given under my hand this 


day of ——, 18—. 
J. P., Justice of the Peace. 


The State of Washington, ) a 
County of A : 


To the Sheriff or any Constable of said County. 

Whereas, at a justice’s court held at my ofi.ce in said county for the trial 
of C D for the offense hereinafter stated, the said C D was convicted of 
having on the day of , 18—, in said county committed (here 
state the offense), and upon conviction the said court did adjudge and deter- 
mine that the said C D should pay a fine of dollars, and dollars 
costs; and whereas, the said fine and costs have not been paid,—these are, 
therefore, in the name of the state of Washington, to command you to levy 
on the goods and chattels, ete. (as in execution in eivil cases). 

[Cf. L. ’54, p. 262, $ 181; L. ’60, p. 281, $ 181; Cd. ’81, $ 1902; L. *91, p. 19, 
$ 7; 2 H. C., $ 1569.] 
Cited in 30 Wash. 615. 


CHAPTER III. 
PROCEEDINGS TO PREVENT THE COMMISSION OF CRIME. 


8 1936. (6680.) Power to Preserve Peace. 

Justices of the peace shall have power to cause all laws made for the 
preservation of the public peace to be kept; and in the execution of that 
power may require persons to give security to keep the peace, or for their 
good behavior, or both, in the manner herein provided. [L. ’d4, p. 104, $ 11; 
Cd. ’81, $ 1903; 2 H. P. C., $ 26.] 

Cited in 23 Wash. 86. 


$ 1937. (€681.) Duty of Justice When Complaint Made. 

Whenever complaint shall be made to any such magistrate that any 
person has threatened to commit an offense against the property or person 
of another. the magistrate shall examine the complaint, and any witness who 
may be produced on oath, and reduce such complaint to writing, and the same 
shall be subscribed by the complainant. [L. ’54, p. 104, $12; Cd. ’81, $ 1904; 2 
H. C., $ 1570.] 

Cited in 16 Wash. 353, 
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§ 1938. (6682.) Examination of Witnesses—Transcript of Testimony. 

It shall be the duty of every magistrate examining a person charged 
with an offense, or with an intention to commit an offense, to examine all the 
witnesses he shall deem material, and reduce their testimony to writing, a 
copy of which, whether the accused is discharged, committed, or held to bail, 
or shall take an appeal, he shall transmit to the clerk of the court having 
Jurisdiction of the offense. [Cf. Cd. ’81, $ 1905; L. *91, p. 22, $ 8; 2 H. C., 
$ 1571.] 


$ 1939. (6683.) Magistrate to Issue Warrant, When. 

If, upon the examination, it shall appear that there is just cause to fear 
that such offense may be committed, the magistrate shall issue a warrant, 
under his hand, reciting the substance of the complaint, and requiring the 
officer to whom it may be directed forthwith to apprehend the person com- 
plained of and bring him before such magistrate, or some other magistrate 
or court having jurisdiction of the cause. [L. ’54, p. 104, § 13; Cd. ’81, 
$ 1906; 2 H. C., $ 1572.] 

See supra, $ 50, definition of magistrate, 


Cited in 30 Wash. 615. a misdemeanor: State v. Yourex, 30 Wash. 
Only the substance of the complaint 611, 
need be recited in a warrant of arrest for 


$ 1940. (6684.) Recognizance in Cases of Apprehended Danger. 

The magistrate before whom any person is brought upon charge of 
having made threats as aforesaid shall, as soon as may be, hear and examine 
the complaint; and if it shall appear that there is just cause to fear that any 
such offense will be committed by the party complained of, he shall be re- 
quired to enter into recognizance, with sufficient sureties, in such sum as the 
magistrate shall direct, towards all the people of the state, and especially 
towards the person requiring such security, for such term as the magistrate 
shall order. not exceeding one year, but he shall not be ordered to recog- 
nizance for his appearance at the superior court unless he is charged with 
some offense for which he ought to be held to answer at said court. [L. ’54, 
p. 104, $ 14; Cd. ’81, § 1907; 2 H. C., $ 1573. ] 


See supra, §§ 1922, 1923, appeal from order. 
See infra, § 1946, recognizance without process. 
See infra, § 2202, recognizance after conviction. 


§ 1941. (6685.) Commitment of Defendant to Jail, When. 

If the person so ordered to recognize shall fail to enter into such recog- 
nizance, the magistrate shall commit him to the county jail during the period 
for which he was required to give security, or until he shall so recognize, 
stating in the warrant the cause of commitment, with the sum and time for 
which security was required. [L. ’54, p. 104, $ 15; Cd. 81, $ 1908; 2 H. C., 
$ 1974.] 


See infra, $ 1972, commitment of vagrant, 


§ 1942. (6686.) Magistrate to Discharge, When—Costs. 

If, upon examination, it shall appear that there is not just cause to fear 
that any such offense will be committed by the party complained of, he shall 
be forthwith discharged; and if the magistrate shall deem the complaint un- 
founded, frivolous, or malicious, he may order the complainant to pay the 
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costs of prosecution, who shall thereupon be answerable to the magistrate 
and the officer for their fees, as for his own debt. [L. "54, p. 104, $ 16; Cd. 
’81, $ 1909; 2 H. C., $ 1575. ] 


See supra, § 50, definition of magistrate. 
See infra, § 1954, taxing costs to complainant. 
See infra, § 2225, where complaint unfounded, costs, how taxed, 


Cited in 8 Wash. 450. | 

The provisions authorizing the taxing of complaints submitted to grand juries: Town 
costs to complaining witnesses apply only of Ilwaco v. Miller, 8 Wash. 449; see In 
to examinations before magistrates, and re Permstick, 3 Wash. 672, 


§ 1943. (6687.) Costs—How Payment Enforced, etc. 

When no order respecting the costs is made by the magistrate, they shall 
be allowed and paid in the same manner as costs before justices in criminal 
prosecutions; but in all cases where a person is required to give security for 
the peace, or for his good behavior, the magistrate may further order that the 
costs of prosecution, or any part thereof, shall be paid by such person, who 
shall stand committed until such costs are paid, or he is otherwise legally 
discharged. [L. ’54, p. 105, $ 17; Cd. ’81, $ 1910; 2 H. C., $ 1576.] 

Cited in 23 Wash. 87. 


A judgment for costs against a defend- stitutes a lien on his real estate: Clallam 
ant who has been required to enter into County v. Hall, 23 Wash. 85. 
a recognizance to keep the peace con- 


§ 1944. (6688.) Defendant Discharged on Giving Security. 

Any person committed for not finding sureties or refusing to recognize 
as required by the magistrate may be discharged by any judge or justice of 
the peace. on giving such security as was required. [L. ’54, p. 105, § 22; Cd. 
"81, $ 1915; 2 H. C., $ 1577.] 


8 1945. (6689.) Recognizances to be Transmitted and Filed. 

Every recognizance taken pursuant to the foregoing provisions shall be 
transmitted to the superior court for the county within ten days, and shall be 
there filed on record by the clerk. (Cf. L. ’54, p. 105, $ 23; Cd. ’81, $ 1916; 
L. ’91, p. 22, § 9; 2 H. C., $ 1578.] 


§ 1946. (6690.) Recognizances Without Process, When. 

Every person who shall, in the presence of any magistrate, or before any 
judge of a court of record, make an affray, or threaten to kill or beat 
another, or to commit any violence or outrage against his person or property, 
and every person who, in the presence of such Judge or magistrate, shall con- 
tend with hot and angry words to the disturbance of the peace, may be 
ordered, without process or other proof, to recognize for keeping the peace or 
being of good behavior for a term not exceeding three months, and in case 
of refusal, may be committed as before directed. [Cf. L. ’54, p. 105, $ 24; 
Cd. ’81, $ 1917; L. 791, p. 22, $ 10; 2 H. C., $ 1579.) 


See supra, § 50, definition of magistrate. 


§ 1947. (6691.) Portion of Penalty Remitted, When. 

Whenever, upon a suit brought on any such recognizance, the penalty 
thereof shal] be adjudged forfeited, the court may remit such portion of the 
penalty, on the petition of any defendant, as the circumstances of the case 
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shall render just and reasonable. [L. ’54, p. 106, $ 25; Cd. ’81, $ 1918; 2 H. 
C., § 1580.] 


§ 1948. (6692.) Surety may Surrender Principal, When—Effect of. 

Any surety in recognizance to keep the peace or for good behavior, or 
both, shall have the same authority and right to take and surrender his prin- 
cipal as if he had been bail for him in a civil cause, and upon such surrender 
shall be discharged and exempt from all liability for any act of the principal, 
subsequent to such surrender, which would be a breach of the condition of 
the recognizance; and the person so surrendered may recognize anew, with 
sufficient sureties, before any justice of the peace, for the residue of the term, 
and thereupon shall be discharged. [L. ’54, p. 106, $ 26; Cd. *81, $ 1919; 2 H. 
C., § 1581.] 

Cited in 23 Wash. 86. 


CHAPTER IV. 
EXAMINATION OF PERSONS CHARGED WITH CRIME BEFORE MAGISTRATES. 


§ 1949. (6695.) Examination of Offenses Before Magistrate. 

Upon complaint being made to any justice of the peace, or judge of the 
superior court, that a criminal offense has been committed, he shall examine 
on oath the complainant, and any witness provided by him, and shall reduce 
the complaint to writing, and shall cause the same to be subscribed by the 
complainant; and if it shall appear that any offense has been committed of 
which the superior court has exclusive jurisdiction, the magistrate shall issue 
a warrant reciting the substance of the accusation, and requiring the officer 
to whom it shall be directed forthwith to take the person accused and bring 
him before the person issuing the warrant, unless he shall be absent or unable 
to attend thereto, then before some other magistrate of the county, to be dealt 
with according to law, and in the same warrant may require the officer to 
summon such witnesses as shall be therein named, to appear and give evi- 
dence on the examination. [L. ’54, p. 106, $ 27; Cd. ’81, $ 1921; 2 H. C., 
$ 1982.] 

See Const., Art. I, $ 22, accused shall have the right to appear and defend in person and 
by counsel, to demand the nature and cause of the accusation against him, to have a copy, 
and to testify in his own behalf, etc. 


See supra, $ 51, who are magistrates. 
See supra, $ 1077, habeas corpus to obtain bail. 


Cited in 30 Wash. 615; 43 Wash. 19, 20. 

The fact that the complaint does not 
state facts suflicient to constitute a crime, 
with all the particularity required in an 
indictment or information does not render 
all the subsequent proceedings void, nor 
make illegal the custody of one commit- 
ted after an examination of such informal 
complaint: State v. Newton, 29 Wash. 373. 

Upon complaint being made to the jus- 


§ 1950. 


tice, he has no power to dismiss the com- 
plaint on the ground that it is the busi- 
ness of the prosecuting attorney to in- 
vestigate the matter and determine wheth- 
er or not an information shall be filed: 
State ex rel, Romano v. Yakey, 43 Wash. 
15. 

As to sufficiency of recitals in a war- 
rant of arrest for a misdemeanor, see State 
v. Yourex, 30 Wash. 611. 


(€696.) Officer may Pursue and Retake Prisoner. 


If any person against whom a warrant may be issued for an allezed 


offense committed in any county shall, either before or after the issuing of 
such warrant, escape from or be out of the county, the sheriff or other officer 
to whom such warrant may be directed may pursue and apprehend the party 
charged in any county in this state, and for that purpose may command aid 
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and exercise the same authority as in his own county. [L. ’54, p. 107, § 28; 
Cd. '81, $ 1922; 2 H. C., $ 1583.] 


§ 1951. (6697.) Recognizance With or Without Examination. 

The magistrate before whom such accused person shall be brought, when 
the offense is bailable, may, at the request of such person, with or without ex- 
amination, allow him to enter into recognizance, with sufficient sureties, to be 
approved by the magistrate, conditioned for his appearance in the superior 
court having jurisdiction of the offense. [Cf. L. ’54, p. 107, $ 29; Cd. ’81, 
$ 1923; L. 791, p. 22,8 11; 2 H. C., $ 1584.] 


§ 1952. (6698.) Hearing and Adjournment—Bail. 

If the defendant shall not enter into recognizance with sureties, the 
magistrate shall proceed to hear and examine the complaint, and may ad- 
journ the examination from time to time, not exceeding in all ten days from 
the time such defendant shall have been brought before him, and in case of 
such adjournment the magistrate may, if the offense be bailable, take a re- 
cognizance, with sufficient sureties for the appearance of the defendant at 
such further examination; and if he fail to enter into such recognizance, he 
shall be ordered into custody until the time appointed for such examination. 
IL. 754, p. 107, $ 30; Cd. ’81, $ 1924; 2 H. C., $ 1585. ] 


See § 1999, infra, complaint against child, to be transferred to juvenile court, when. 


§ 1953. (6699.) Testimony, How Taken. 

- The testimony of the witness examined shall be reduced to writing by 
the magistrate, or under his direction, when he shall think it necessary, and 
shall be signed by the witness. [L. ’54, p. 109, $ 40; Cd. ’81, $ 1933; 2 HL 
C., $ 1586.1 


See infra, § 1962, deposition of witnesses. 


§ 1954. (6700.) Defendant Entitled to Discharge, When—Costs. 

If it should appear, upon the whole examination, that no offense has been 
committed, or that there is not probable cause for charging the defendant 
with an offense, he shall be discharged; and if in the opinion of the magis- 
trate the complaint was malicious or without probable cause, and there was 
no reasonable ground therefor, the costs shall be taxed against the party 
making the complaint. [L. ’54, p. 107, § 31; Cd. ’81, § 1925; 2H.C. , $ 1588.] 


See supra, $ 1942, taxing costs to complaining witness. 
See infra, $ 2225, costs, how taxed when complaint unfounded, 


Cited in 8 Wash. 450; 19 Wash. 348. 


$ 1955. (6701.) Defendant Recognized to Appear Before Justice, When. 
If it shall appear that an offense has been committed of which a justice 
of the peace has jurisdiction, and one which would be sufficiently punished by 
a fine not exceeding one hundred dollars, if the magistrate having the com- 
plaint is a justice of the peace, he shall cause the complaint to be ordered 
[altered], and proceed as in like cases before a justice of the peace; or if any 
other magistrate, he shall certify the papers, with a statement of the offense 
appearing to be proved, to the nearest justice of the peace, and shall, by 
order, require the defendant and the witnesses to enter into recognizances, 
with sufficient sureties, to be approved by the magistrate, for their appear- 
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ance before such justice at the time and place stated in the order; and such 
justice shall proceed to the trial of the action as if originally commenced 
before him. [Cf. L. ’54, p. 107, $ 32; Cd. 81, $ 1926; L. *91, p. 23, $ 12; 2 
H. C., $ 1589.] 


See supra, $ 1928, proceedings on verdict. 


§ 1956. (6702.) Bail to Justify, When Recuired. 
Bail shall, when required, justify as in civil cases. [L. ’54, p. 129, § 178; 
Cd. ’81, $ 1169; 2 H. C., $ 1590.] 
See supra, § 765, qualifications of bail. 


§ 1957. (6703.) Defendant to be Discharged on Bail, When. 

If it appear that a bailable offense has been committed, the magistrate 
shall order the defendant to enter into recognizance, with sufficient sureties, 
for his appearance in the superior court, to answer the charge, and if he shall 
not do so, or the offense be not bailable, he shall commit him to jail. The 
justice of the peace who committed the person, or the judge of the superior 
court to which the party is held to answer, may admit to bail in the amount 
required, and approve the sureties. The recognizance shall be conditioned 
in effect that the defendant will appear in the superior court to answer said 
charge whenever the same shall be prosecuted, and at all times, until dis- 
charged according to law, render himself amenable to the orders and process 
of the superior court, and if convicted, render himself in execution of the 
judgment. [Cf. L. ’54, p. 108, $$ 33, 34; Cd. ’81, $ 1927; L. 791, p. 23, $ 13; 
2 11. C., $ 1591.] | 


See supra, § 1077, habeas corpus for purpose of bail. 

See supra, § 1928. order for recognizance in lieu of verdict. 

See infra, $ 1971, bond by vagrant. 

Sce infra, § 2052, appearance to answer information or indictment. 

See infra, $ 2053, duty of prosecuting attorney in cases of preliminary examination. 
See infra, $ 2078, right of accused to give bail. 

See infra, $ 2088, certified and recorded, effect of. 

See infra, § 2230, duty of prosecuting attorney on forfeited recognizances, 


§ 1958. (6704.) Magistrates may Associate Other Magistrates. 

Any magistrate to whom complaint is made, or before whom any d»T!end- 
ant is brought, may associate with himself one or more magistrates of the 
same county, and they may, together, execute the powers and duties before 
mentioned; but no fees shall be taxed for such associates. [L. ’d4, p. 103, 
$ 33; Cd. 781, $ 1928; 2 H. C., $ 1592. ] 


§ 1959. (6705.) Witnesses to te Recognized, When. 

When the person arrested is held to bail or committed to jail or forfeits 
his recognizance, the magistrate shall recognize the witnesses for the prosecu- 
tion to be and appear in the superior court to which the party is recognized, 
bailed, or committed, whenever their attendance shall be required. [Cf. L. 
"54, p. 108, $ 36; Cd. 81, $ 1929; L. 791, p. 23, $ 14; 211. C., $ 1593.] 

In all criminal prosecutions the aceused is entitled to have compulsory process to compel 
the attendance of witnesses in his own beliulf: See Const., Art. 1, $ 22. 


S 1960. (6706.) Witnesses to Eccognize With Zureties, When. 
If the magistrate shall be satisfied that there is good cause to believe that 
any such witness will not perform the condition of his recognizance unless 
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other security be given, such magistrate may order the witness to enter into 
recognizance with such sureties as may be deemed necessary for his appear- 
ance at court. [L. ’54, p. 108, 8 37; Cd. ’81, $ 1930; 2 H. C., $ 1594.] 


§ 1961. (6707.) Recognizance of Minor or Married Woman. 

When any married woman or a minor is a material witness, any other 
person may be allowed to recognize for the appearance of such witness, or 
the magistrate may, in his discretion, take the recognizance of such married 
woman or minor in a sum not exceeding fifty dollars, which shall be valid 
and binding in law, notwithstanding the disability of coverture or minority. 
[L. ’54, p. 108, $ 38; Cd. ’81, $ 1931; 2 H. C., 1595.] 


§ 1962. (6708.) Commitment of Witnesses on Default of Bond—Deposi- 
tions. 

All witnesses required to recognize with or without sureties shall, if they 
refuse, be committed to the county jail by the magistrate, there to remain 
until they comply with such orders or be otherwise discharged according to 
law. Provided, that when the magistrate is satisfied that any witness re- 
quired to recognize with sureties is unable to comply with such orders, he 
shall immediately take the deposition of such witness and discharge him 
from custody upon his own recognizance, The testimony of the witness shail 
be reduced to writing by the justice or some competent person under his 
direction, and he shall take only the exact words of the witness; the deposi- 
tion, except the cross-examinations, shall be in the narrative form, and upon 
the cross-examination the questions and answers shall be taken in full. The 
defendant must be present in person when the deposition is taken, and shall 
have an opportunity to cross-examine the witnesses; he may make any ob- 
jections to the admission of any part of the testimony, and all objections 
shall be noted by the justice; but the justice shall not decide as to the ad- 
missibility of the evidence, but shall take all the tesimony offered by the 
witness. The deposition must be carefully read to the witness, and any cor- 
rections he may desire to make thereto shall be made in presence of the de- 
fendant, by adding the same to the deposition as first taken; it must be 
signed by the witness, certified by the justice, and transmitted to the clerk 
of the superior court, in the same manner as depositions in civil actions. And 
if the witness is not present when required to testify in the case, either 
before the grand jury or upon the trial in the superior court, the deposition 
shall be submitted to the judge of such superior court, upon the objections 
noted by the justice, and such judge shall suppress so much of said deposi- 
tion as he shall find to be inadmissible, and the remainder of the deposition 
may be read as evidence in the case, either before the grand jurv or upon 
the trial in the court. [C£. L. ’54, p. 108, $ 39; L. 77, p. 203, $ 8; Cd. ’81, 
$ 1932; L. ’91, p. 24, $ 15; 2 H. C., $ 1996.] 

See supra, $ 1244, note. 

See sunra, $ 1953, testimony of witnesses to be reduced to writing, 

See infra, $ 2131, and note, use of depositions. 

The last sentence of this section is believed to be unconstitutional, as being in conflict 
with the provision of the Const., Art. I, § 22, gwaranteeing the defendant the right to meet 
the witnesses against him face to face. 
$ 12€3. (6709.) Magistrate to Make Return—Penalty. 

It shall be the duty of all magistrates within this state, before whom any 
person or persons shall be commitied or held to bail to answer to [for] any 
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crime, to return their proceedings, duly certified, including a copy of all 
recognizances taken by them, to the clerk of the superior court within ten 
days after the final hearing and commitment, or holding to bail, as aforesaid; 
and any justice of the peace who shall fail or neglect to make such return 
shall not be entitled to receive any fees or costs in such case. [Cf. L. ’54, 
p. 109, $ 41; Cd. ’81, $ 1934; L. ’91, p. 25, § 16; 2 H. ©., $ 1597.] 


§ 1964. (6710.) Offense may be Compromised, When. | 
, When any person shall be committed to prison, or shall be under ex- 
amination or recognizance to answer any charge for a misdemeanor for 
which the party injured may have a remedy by civil action, except where the 
offense was committed upon a sheriff or other officer, justice, or violently or 
with intent to commit a felony, if the party injured shall appear before the 
magistrate who made the commitment or took the recognizance or is con- 
ducting the examination, and acknowledge in writing that he has received 
satisfaction for the injury, the magistrate may, in his discretion, on payment 
of all costs which may have accrued, discharge the recognizance or supersede 
the commitment by an order under his hand, and may also discharge all 
recognizance and supersede the commitment of all witnesses in the case. 
[L. ’54, p. 109, $ 42; Cd. *81, $ 1935; 2 H. C., $ 1598.] 


See infra, $$ 2126-2128, compromising offenses. 


§ 1965. (6711.) Action on Forfeiture of Recognizance, 

When any person under recognizance in any criminal prosecution, either 
to appear and answer before a justice, or to testify in any court, shall fail to: 
perform the condition of any recognizance, his default shall be recorded; 
and it shall be the duty of the prosecuting attorney to proceed at once, by 
action against the person bound by recognizance, or such of them as he may 
elect. [L. ’54, p. 109, $ 43; Cd. ’81, $ 1936; 2 H. C., $ 1599.] 


See infra, $ 2234 et seq., action on forfeited recognizance. 


§ 1966. (6712.) Abstract of Costs to be Forwarded With Papers. 

In all cases where any magistrate shall order a defendant to recognize 
for his appearance before a Justice or the peace or the superior court, he 
shall forward with the papers in the case an abstract of the costs that have 


accrued in the case, and such costs shall be subject to the final determination 
of the case. [L. ’54, p. 109, $ 44; Cd. ’81, $ 1987; 2 11. C., $ 1600.] 


CILAPTER V. 
PROCEEDINGS AGAINST VAGRANTS, 


§ 1967. (6724.) Vagrancy, Defined. 

The following persons are vagrants: All persons who tell fortunes, or 
who keep houses where lost and stolen goods may be found; all common 
prostitutes, and keepers of bawdy-houses or houses for the resort of prosti- 
tutes; all habitual drunkards, gamesters, or other disorderly persons; all 
persons wandering about and having no visible calling or business to main- 
tain themselves; all persons going about as collectors of alms for charitable 
institutions under any false or fraudulent pretense; all persons plaving or 
betting in any street, or publie or open place, at or with any table or in- 
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strument of gaming at any game or pretended game of chance. [L. 775, 
p. 89, §1; Cd. ’81, § 1271; 2H. C., § 1608.] 


As to repeal of this section, see § 2304, and note. Present law, § 2688, infra. If 
$ 2688 is to be construed as a continuation of this section (under $ 2300), the balance 
of this chapter may still be in force, particularly the procedure: See notes to §§ 2301 and 
2697, infra. ; 


See Spokane v. Williams, 6 Wash. 376. 


8 1968. (6725.) Proceedings for Examination of. 

Upon complaint made on oath to any justice of the peace against 
any person as being such vagrant within his local jurisdiction, as defined in 
the last preceding section, he shall issue a warrant for the arrest of such 
person, and the complaint, warrant, arrest, and examination shall be gov- 
erned by the provisions of this code relating to the examination and commit- 
ment for trial of persons charged with offenses, so far as the same may be 
applicable. [Cf. L. *75, p. 90, $ 2; Cd. ’81, $ 1272; L. *91, p. 25, $ 17; 2 H. 
C., $ 1609.] 


§ 1969. (6726.) Arrest Without Warrant. 

All peace officers shall arrest any vagrant whom they may find at large, 
and take him before some justice of the peace of the county, city, or town in 
which the arrest is made. [L. ’75,p. 90, § 3; Cd. ’81, $ 1273; 2 H. C., $ 1610.] 


8 1870. (6727.) Officer must Confine Vagrant. 

If the arrests authorized in the last two sections are made during the 
night, the officer must keep the person arrested in confinement until the next 
morning. [L. ’75, p. 90, $ 4; Cd. ’81, $ 1274; 2 H. C., $ 1611.] 

As to repeal of this section, see $ 2304, and note. See note to $ 1967. 


§ 1971. (6728.) Bond for Good Behavior. | 
If it appear, by the confession of such person, or by competent testi- 
mony, that such person is a vagrant, the justice of peace before whom he is 
brought may require of such person a bond, with sufficient surety, for good 
behavior for the term of three months thereafter. [L. ’75, p. 90, § 5; Cd. ’81, 
§ 1275; 2 H. C., $ 1612.] 
As to repeal of this section, see $ 2304, and note. See note to $ 1967. 


$ 1972. (6729.) Record to be Filed in Superior Court. 

The justice shall make up, sign and file with the clerk of the superior 
court of the county a record of conviction of such person as a vagrant, spe- 
cifving generally the nature and circumstances of the charge, and shall, in 
default of such security being given, by warrant under his hand, commit such 
vagrant to the jail of the county, city, or town, as the case may be, until such 
security be found, or such vagrant be discharged, according to law. [L. ’75, 
p. 90, $ 6; Cd. ’81, $ 1276; 2 H. C., $ 1613.] 

As to repeal of this section, see $ 2304, and note. See note to $ 1967, 


§ 1973. (6730.) Breach of Bond. 
The committinz of any of the acts which constitute such person so bound 
a vagrant shall be deemed a breach of the condition of such bond for good 
behavior. [L. ’75, p. 91, § 7; Cd. ’81, § 1277; 2 H. C., § 1614.] 
As to repeal of this section, see § 2304, and note. See note to § 1967. 
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§ 1974. (6371.) New Sureties, When. 

On a recovery upon any such bond, the court before which such recovery 
may be had may, in its discretion, either require new sureties for good 
behavior, or may commit such vagrant to the county jail of the county for 
any time not exceeding six months. [L. ’7d, p. 91, $8; Cd. ’81, $ 1278; 2 H. 
C., § 1615.] . 

As to repcal of this section, see $ 2304, and note. See note to $ 1967, 


§ 1975. (6732.) Discharge on Bond After Commitment. 

Any person committed to jail for not finding sureties for good behavior 
may be discharged by any magistrate upon giving such sureties for good 
behavior as was originally required of such person. [L. ’75, p. 91, § 9; Cd. 
"81, $ 1279; 2 H. C., $ 1616.] 

As to repeal of this section, see $ 2304, and note. See note to $ 1967. 


§ 1976. (6733.) Trial in Superior Court. 

The superior court to which the papers are returned shall, on demand of 
the defendant, impanel a Jury to inquire into and determine the truth of the 
charge made against him; and the rules and regulations of law governing 
said court in the trials of misdemeanors shall be applicable to and govern it 
in the trial herein contemplated. If no jury be demanded, the superior court 
may revise such conviction, and discharge such vagrant from the bond or 
eonfinement absolutely, or upon sureties for good behavior, in its discretion. 
L. ’75, p. 91, $5 10, 11; Cd. ’81, $$ 1250, 1281; 2 H. C., 8 1617.] 

As to repeal of this section, see $ 2304, and note. Sce note to $ 1967. 


§ 1977. (6734.) Confinement of Vagrant at Hard Labor. 

Such superior court may, in its discretion, order any such vagrant to be 
kept in the county jail for any time not exceeding six months at hard labor. 
{L. 75, p. 91, $ 12; Cd. 81, $ 1282; 2 H, C., $ 1615.] 


As to repcal of this section, see $ 2304, and note. See note to $ 1967, 


§ 1978. (6735.) Court may Provide Material for Labor. 

If there be no means in such jail for employing offenders at hard labor, 
such court may direct the keeper thereof to furnish such employment as it 
shall specify to such vagrants as may be committed thereto, either by a 
justice or any court, and for that purpose to purchase any necessary raw 
materials and implements, not execeding such amount as the court shall pre- 
seribe, and to compel such persons to perform such work as shall be allotted 
to them. The expenses incurred in pursuance of such order shall be audited 
by the board of commissioners of the county, and paid out of the county 
treasury. [L. ’75, pp. 91, 92, $3 13, 14; Cd. 781, $$ 1283, 1284; 2 H. C., 
$ 1619 ] 


As to repeal of this section, see $ 2304, and note. See note to $ 1967, 


8 1979. (6736.) Disposition of Prcceeds of Labcr. 

One-half of the net proceeds of such labor shall be paid to the person 
earning the same, upon his discharge from imprisonment, and the other half 
shall be paid into the county treasury for the use of the county. [L. 775 
p. 92, $ 15; Cd. 781, $ 1285; 2 H. C., $ 1620.] 

As to repeal of this section, sce § 2304, and note. See note to § 1967, 
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CHAPTER VI. 


JUVENILE OFFENDERS—COMMITMENT TO STATE TRAINING SCHOOL. 
Sce infra, $$ 1987-2004, delinquent children and juvenile courts. 


§ 1389. (2721.*) Juvenile Offender Committed, When. 

hen a boy of sane mind between the ages of eight and sixteen years, 
or a girl of sane mind between the ages of eight and eighteen (18) years 
shall, in any court of record in this state, be found guilty of any crime except 
murder or manslaughter, or who for want of proper paternal care is growing 
up in mendicancy or vagrancy, or is incorrigible, and complaint thereof is 
made and properly sustained, the court may if in its opinion the accused is a 
proper subject therefor, instead of entering judgment cause an order to be 
entered that said boy or girl be sent to the state training school, in pursuance 
of the provisions of this act, and a copy of said order under the seal of said 
court shall be sufficient warrant for carrying said boy or girl to the said 
school and for his or her commitment to the custody of the superintendent 
thereof. [L. ’05, p. 39, $ 1. Cf. L. ’91, p. 195, $ 1; 1 H. C., $ 1227.] 


State reform school in this chapter changed to state training school: See § 8596, infra. 

See infra, § 1986, discharge. 

See intra, § 1988, superior court to have original jurisdiction over delinquent or neglected 
children. 

See infra, $ 1999, justice to transfer complaints against children to juvenile court. 

Compare, $ 2276, same subject. 

See infra, $ 4382, causes for commitment to state training school. 

See infra, $ 8615, incorrigibles in truant school to be committed to training school. 


Cited in 3 Wash. 611, 613; 19 Wash. 309. charged therefrom on habcas corpus, but he 
Under $ 8601, infra, and this section a shouid be reuclivered to the trustees of the 


child sixteen years of age who, upon convic- 
tion of robbery, has been committed to the 
state training school, and has Leen found in- 
corrigible and returned to the court which 
committed him, but sent back by the court to 
the school whenee be was taken and con- 
fined in the ¡ul of tre county where the 


school; and semble, that the trustees should 
return him to the court for sentence under 
the judgment of conviction for robbery: 
In re Mason, 3 Wash. 609. 

A municipal court has no jurisdiction to 
commit a child to the state training school: 
In re Barbee, 19 Wash. 306. 


school is located, is eutitled to be dis- 


§ 1981. (2722.*) Proceecings in Case of Conviction Before Justice—Order 
to Show Cause. 

When a boy of sane mind between the ages of eight and sixteen years 
or a girl of sane mind between the ages of eight and eighteen years, shall be 
convicted before a justice of the peace or other inferior court of anv crime, 
mendieaner, vacraney or incorrigibility, it shall be the duty of said magis- 
trate before whom he or she may be convicted to forthwith send such boy or 
girl, together with all the papers filed in his office upon the subject, under 
the control of some officer, to a Judge of a court of record. He shall then 
issue an order to the parent or guardian of said boy or girl, or such person 
as may have him or her in charge, or with whom she or he has last resided, or 
any known to be near related to him or her, or if she or he be alone or 
friendless then to such person as said judge may appoint to act as guardian 
for the purposes of the case[s], requiring him or her to appear at the time 
and place stated in said order to show cause why said boy or girl should not 
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be committed to the said state training school for training and reformation. 
[L. *91, p. 195, § 2; 1 H. C., $ 1228; L. *05, p. 40, $ 2.] 


Compare $ 2276, infra, commitment to training school. 
Cited in 19 Wash. 310; 24 Wash. 333; 37 Wash. 258; 40 Wash. 405. 


As to rights of a child convicted before are sent to the superior court: State v. 
a justice of the peace, after the proceedings Packenham, 40 Wash. 403. 


§ 1982. (2723.) Order to Show Cause, How Served—Fees. 

Said order shall be served by the sheriff or other qualified officer by 
delivering a copy thereof personally to the party to whom it is addressed, or 
leaving it with some person of full age at the place of residence or business 
of said party, and immediate returns shall be made to said judge of the time 
and manner of such service. The fees of the sheriff or other officer under 
this chapter shall be the same as now or may hereafter be allowed by law for 
like services. [L. ’91, p. 196, $ 3; 1H. C., $ 1229.] 

Cited in 19 Wash. 3111. 


§ 1983. (2724.) Examination, Hearing, and Commitment by Warrant. 

At the time and place mentioned in said order, or at the time and place 
to which it may be adjourned, if the parent or guardian to whom said order 
may be addressed shall appear, then in his or her presence, or if he or she fail 
to appear, then in the presence of some competent person whom the said 
judge shall appoint as guardian for the purposes of the case, it shall be lawful 
for the said judge to proceed to take the voluntary examination of said boy 
or girl, and to hear the statements of the party appearing for him or her, and 
such testimony in relation to the case as may be produced. and if upon such 
examination and hearing the said judge shall be satisfied that the boy or girl 
is a fit subject for the state training school, he may commit him or her to said 
school by warrant. [L. 791, p. 196, $ 4; 1 H. C., $ 1230.] 


Cited in 19 Wash. 311; 24 Wash. 333. 
Commitment for vagrancy is unwarranted, when: State v. Rasch, 24 Wash. 332. 


§ 1984, (2725.) Warrant of Commitment must State What—Expense. 

The judge shall certify in the warrant the place in which said boy or 
girl resided at the time of his or her arrest, also his or her age as near as can 
be ascertained, and command the said officer to take the said bov or girl, and 
deliver him or her without delay to the superintendent of said school. or 
other persons in charge thereof at the place where the same is located and 
established: and such certificate, for the purpose of this act, shall be eon- 
clusive evidence of his or her residence or age; accompanying this warrant, 
the judge shall transmit to the superintendent, by the officer executing it, a 
statement of the nature of the complaint, together with such other partieu- 
lars concerning the boy or the girl as the judge is able to ascertain: Pro- 
vided. the expense of conveying any boy or girl so committed to said state 
training school, or returning him or her to his or her parent or guardian after 
his or her release therefrom, shall be at the expense of the state. [L. ’91, 
p. 196, § 5; 1 H. C., $ 1231.] 


See infra, $ 8955, transportation of incorrigibles, 


$ 1985. (2726.) Proceedings in Lower Court—How Reviewed. 
The proceedings of any judge or court may be reviewed on writ of 
error by the superior court, and procecdings before any superior court or 
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judge thereof may be reviewed by the supreme court, in the manner provided 
by law for reviewing criminal cases in these courts. [L. ’91, p. 157, $ 6; 
1 H. C., $ 1232.) 

Cited in 37 Wash. 259. 


§ 1986. (2727.*) Term of Confinement—Effect of Discharge. 

Each boy committed to the state training school shall remain there until 
he arrives at the age of eighteen years, and each girl committed to the 
state training school shall remain there until she arrives at the age of nine- 
teen years, unless sooner paroled or legally discharged. The discharge of 
any boy having arrived at the age of eighteen years or of any girl having 
arrived at the age of nineteen years, shall be a complete release from all 
penalties incurred by conviction of the offense for which he or she was com- 
mitted. [L. ’91, p. 197,8 7; 1 H. C., $ 1233; L. 705, p. 40, $ 3.] 


See infra, § 2276, commitment on conviction of crime, 
See infra, $ 8601, inmate to be returned, when. : 
Cited in 3 Wash. 613, 614. 


CHAPTER VII. 


DELINQUENT CHILDREN, AND JUVENILE COURTS, 
See supra, §§ 1980-1986, juvenile offenders, 


§ 1987. ‘‘Delinquent Child,’’ ‘‘Neglected Child,’’ etc., Defined—Wards of 
the State. 

The words ‘‘delinquent child’’ shall for the purpose of this act mean 
any child under the age of eighteen years who violates any law of this 
state, or any city or town ordinance, or who is incorrigible, or who know- 
ingly associates or lives with thieves, vicious, immoral or disreputable per- 
sons, or who is growing up in idleness or crime, or who knowingly visits or 
enters a house of ill-repute, or who knowingly patronizes or visits any policy- 
shop or place where any gambling device is or shall be operated, or who 
patronizes or visits any saloon or dram-shop where intoxicating liquors are 
sold, or who patronizes or visits any public poolroom or bucket-shop or who 
wanders about the streets in the night-time without being on any lawful 
business or occupation, or who habitually uses vile, obscene, vulgar, profane 
or indecent language, or is guilty of immoral conduct in any public place, or 
about any schoolhouse. For the purpose of this act the words ‘‘neglected 
child’’ shall mean any child under the age of eighteen years who, for any 
reason, is destitute or homeless, or abandoned, and is unable to earn his own 
living or is growing up under such circumstances as would tend to cause 
such child to lead a vicious or immoral life; or who habitually begs or 
receives alms; or who is found in any house of ill-repute, or with any vicious 
= or disreputable person, or whose home or stopping place, by reason of neg- 
lect, ignorance, cruelty, or depravity on the part of its parents. or others, is 
an unfit place for such child, and any child under ten (10) years of age found 
begging, peddling or selling any articles or singing or playing any musical 
instrument for gain upon the street, or giving any public entertainment, or 
accompanies, or is used in the aid of, any person so doing. The word 
‘‘ehild’’? or ‘‘children’’ may mean one or more children, or the word 
“parent’’ or ‘‘parents’’ may mean one or both parents when consistent with 
the intent of this act. The word ‘‘association’’ shall mean any incorpora- 
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tion which ineludes in its purpose the care and disposition of children con- 
sistent with the intent of this act. 

For the purpose of this act only, all delinquent and neglected children 
within the state shall be considered wards of this state and their persons 
shall be subject to the custody, care, guardianship and control of the court 
as hereinafter provided. [L. ’09, p. 668, § 1. Cf. L. ’05, p. 34, $1.] 


“Act” in this and the following seetions refers to this chapter. 
See infra, §§ 8605-8615, truant schools. 


§ 1988. Superior Court to Have Original Jurisdiction—Trial by Jury. 

The superior courts in the several counties of this state shall have orig- 
inal jurisdiction in all cases coming within the terms of this act. In all trials 
under this act any person interested therein may demand a jury trial or the 
judge, of his own motion, may order a jury to try the case. [L. '05, p. 09 
$ 2; L. ’09, p. 669, $ 2.] 


§ 1989. Juvenile Court—Special Session—Juvenile Record. 

In counties of the first and second class the judges of the superior court 
shall, at such times as they may determine, designate one or more of their 
number whose duty it shall be to hear all cases arising under this act. A 
special session, to be designated as the ‘‘Juvenile Court Session,’’ shall be 
provided for the hearing of such cases and the finding of the court shall be 
entered in a book or books to be kept for that purpose, and known as the 
‘Juvenile Record”; and the court may, for convenience, be called the 
““Juvenile Court.” [L. ’05, p. 35, $ 3; L. ’09, p. 669, $ 3.] 


$ 1990. Complaint Against Child—Who may File—Contents. 

Any reputable person, being a resident in the county, having knowledge 
of a child in his county who appears to be either delinquent or neglected 
within the meaning of this act, may file with the elerk of the court a com- 
plaint. in writing, setting forth the facts, including a statement of the name 
and place of residence of the parent, parents or other guardian, also of the 
person having the custody of such child, ıf known. and ìf unknown that fact 
shall be stated. The complaint shall be verified by affidavit. which shall be 
sufficient if made upon information and belief. [L. ’09, p. 669, § 4. Cf. L. 
05, p. 85. $ 4.] 

See infra, $ 8609, petition for commitment to truant school. 
§ 1991. Service of Summons—Guardian ad Litem—Summary Hearing. 

Upon the filing of an information or the complaint the clerk of the 
court shall issue a summons requiring the person having custody or control 
of the child, or with whom the child may be, to appear with the child at a 
place and time stated in the summons, which time shall not be less than 
twenty-four hours after service. The parents of the child, if living, and 
their residence is known, or its legal guardian, if there be one, or if there is: 
neither parent nor guardian, or if his or her residence is not known, then 
some relative, if there be one, and his residence is known, shall be notified of 
the proceedings; and in any case the judge shall appoint some suitable per- 
son or association to act in behalf of the child. If the person summoned, as 
herein provided, shall fail without reasonable cause to appear and abide the 
order of the court, or to bring the child, he shall be proceeded against as for 
contempt of court. In case the summons cannot be served, or the parties 
served fail to obey the same, and in any case when it shall be made to appear 
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to the court that said summons will be ineffectual a warrant may issue on 
the order of the court, either against the parent or guardian or the person 
having custody of the child, or with whom the child may be, or against the 
child itself. On return of the summons or other process, or as soon there- 
after as may be, the court shall proceed to hear and dispose of the case in a 
summary manner. Pending the final disposition of the case, the child may 
be retained in the possession of the person having charge of the same, or 
may be kept in some suital:le place provided by the city or county authori- 
ties, or by any association having for one of its objects the care of delinquent 
and neglected children. [L. ’05, p. 36, $ 5; L. ’09, p. 670, $ 5.] 


§ 1992. When Parents or Guardian Unknown or Nonresident—Notice by 
Publication. 

In any case where it shall appear, by the complaint or other verified 
statement, that the person standing in the position of natural or legal 
guardian of the person of any child, is a nonresident of this state or that 
the name or place of residence or whereabouts of such person is unknown, as 
well as in all cases where, after due diligence, the officer has been unable to 
make service of the sammons or notice provided for in section 1990 [1991], 
the court may, by order, direct the clerk of the court to publish a notice four 
consecutive weeks in some newspaper printed in the county and having a 
general circulation therein. Such notice shall be directed to the parent, 
parents or other person claiming the right to the custody of the child, if 
their names are known, and if unknown the phrase ‘‘To All Whom It May 
Concern,” shall be used and apply to, and be binding upon, any such per- 
sons whose names are unknown. The name of the court, the name of the 
child (or children if of one family), the date of the filing of the complaint 
and the date of hearing, which shall not be less than twenty days from the 
date of the last publication, and the object of the proceeding in general 
terms, shall be set forth, and the whole shall be subscribed by the clerk. 
There shall be filed with the clerk an affidavit showing due publication of 
the notice and the cost of publication shall be paid by the county at not to 
exceed the rate paid by the county for other legal notices. 

The publication of notice shall be deemed equivalent to personal service 
upon all persons, known or unknown, who have been designated as provided 
in this section. [L. ’09, p. 670, § 6.] | 

“Section 4” in this section was evidently intended to be “section 5” and is changed to 
read 1990 [1991]. 


$ 1993. Probation Officers—Appointment, Duties, etc. 

The court or judge designated, as provided in section 1989 of this 
chapter, shall appoint or designate one or more discreet persons of good 
character, to serve as probation officers during the pleasure of the court, said 
probation officers to receive no compensation from the public treasury. In 
case a probation officer shall be appointed by anv court, it shall be the duty 
of the clerk of the court, if practicable, to notify the said probation officer 
in advance when the child is to be brought before the said court; it shall be 
the duty of said probation officers to make such investigation as may be 
required by the court, and to be present in order to represent the interests 
of the child when the case is heard, to furnish the court such information 
and assistance as the judge may require. and to take such charge of the child 
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before and after trial as may be directed by the court. [L. ’05, p. 36, § 6; 
L. ’09, p. 671, § 7.] 


§ 1994. Chief Probation Officer in Cities of First Class—Salary. 

In counties containing cities of the first class, when it shall appear to 
the court that there is a necessity for such officers, the court shall appoint a 
chief probation officer, in addition to the officers above provided for, who 
shall be paid a sum not to exceed $125 per month, and also may appoint 
an assistant probation officer, who shall be paid a sum not to exceed $83.33 
per month as compensation for their services in the same manner as other 
county officers are paid, and such officers.shall possess all the powers con- 
ferred upon sheriffs and police officers to serve process and make arrests for 
the violation of any state law or city ordinance. One of said salaried pro- 
bation officers shall be a woman. [L. ’07, p. 208, § 1; L. ’09, p. 672, § 7.] 

See Const., Art. II, § 5, all county officers to be elected. 


§ 1895. Commitment of Child—Support by Parent. 

When any child under the age of eighteen years shall be found to be 
delinquent or neglected, within the meaning of this act, the court may, at 
any time, make an order committing the child to some suitable institution, 
or to the care of some reputable citizen of good moral character, or to the 
care of some training school or industrial school as provided by law, or to 
the care of some association willing to receive it, embracing in its objects the 
purpose of caring for or obtaining homes for dependent, neglected or delin- 
quent children: Provided, such order may be temporary or permanent in the 
discretion of the court and may be revoked or modified as the circumstances 
of the case may thereafter require. In any ease in which the court shall 
find a child neglected, dependent or delinquent, it may in the same or in 
a subsequent proceeding, upon the parent or parents, guardian or other per- 
son having custody of said child being duly summoned or voluntarily appear- 
ing, proceed to inquire into the ability of such person or persons to support 
the child or contribute to its support, and if the court shall find such person 
or persons able to support the child or contribute thereto, the court may 
enter such order or decree as shall be according to equity in the premises, 
and may enforce the same by execution, or in any wav in which a court of 
equity may enforce its decrees. [L. *09, p. 672, § 8. Cf. L. *05, p. 37, $ 7.] 


See supra, § 1983, commitment to state training school. | 
See infra, $$ 8609, 8610, commitment to truant schools. 


§ 1996. Control of Child—Adoption—Property Rights—Jurisdiction of 
Court Continues. 

In any case where the court shall award a child to the care of any associa- 
tion or individual, the child shall, unless otherwise ordered, become a ward 
and be subject to the guardianship of the association or individual to whose 
care it is committed; such association shall have authority, with the assent 
of the court. to place such child in a family home, either temporarily or for 
adoption. With the written consent of the parents or one of them, or other 
person having the right, under the laws of this state, to dispose of a neg- 
lected or delinquent child, the court may make an order or decree of adop- 
tion transferring to any suitable person or persons, willing to receive such 
child, all the rights of the parent or other guardian. The order of the court 
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made upon such consent shall be binding upon the child and its parents or 
guardian, or other person, the same as if such persons were personally in 
court and consented thereto, whether made party to the proceeding or not. 
The estate or property rights of any child shall not be affected, nor subjected 
to guardianship by the provisions of this act. The jurisdiction of the court 
shall continue over every child brought before the court, or committed pur- 
suant to this act, and the court shall have power to order a change in the 
custody or care of such child, if at any time it is made to appear to the court 
that it would be for the best interests of the child to make such change. [L. 
09, p. 673, $ 9.] 


§ 1997. Continuance and Probation—Limit of Commitment—Discharge. 

In any case of a delinquent or neglected child, the court may continue 
the hearing from time to time, and may commit the child to the care and 
guardianship of a probation officer, duly appointed by the court, and may 
allow said child to remain at its own home, subject to the visitation of the 
probation officer, such child to report to the probation officer as often as may 
be required and subject to be returned to the court for further proceedings 
whenever such action may appear to be necessary, or the court may commit 
the child to the care and guardianship of the probation officer, to be placed 
in a suitable family home, in case provision is made by voluntary contribu- 
tion or otherwise for the payment of the board of such child, until a suitable 
provision may be made for the child in a home without such payment, or the 
court may commit the child to a suitable institution for the care of delinquent 
or neglected children. In no case shall a child be committed beyond the age 
of twenty-one years. A child committed to such institution shall be subject 
to the control thereof and the said institution shall have power to parole such 
child, on such condition as it may prescribe, and the court shall, on the 
recommendation of such institution, have power to discharge such child 
from custody, whenever, in the judgment of the court, his or her reformation 
shall be complete; or the court may commit the child to the care and custody 
of some association that will receive such child, embracing in its object the 
care of neglected and delinquent children. [L. *05, p. 37, $ 8; L. *09, p. 673, 
$ 10.] 


See infra, $8 8612-8614, parole at truant schools. 
See infra, $ 8615, incorrigible truants to be committed to training school, 


§ 1998. Commitment of Child Under Fourteen—No Jails, Lock-ups, etc. 

No court or magistrate shall commit a child under fourteen years of 
age to a jail. common lock-up or police station; but, if such a child is unable 
to give bail, it may be committed to the care of the sheriff, police officer, or 
probation officer, who shall keep said child in some suitable place or house 
or school of detention provided by the city or county, outside of the inclosure 
of any jail or police station, or in the care of any association willing to 
receive it, and having as one of its objects the care of neglected and depend- 
ent children. When any child shall be sentenced to confinement in any in- 
stitution to which adult convicts are sentenced, it shall be unlawful to con- 
fine such child in the same building with such adult convicts, or to confine 
such child in the same yard or inelosure with such adult convicts, or to 
hring such child into any yard or building in which such adult convicts may 
ve present. [L. ’05, p. 38, $ 9; L. *09, p. 674, $ 11.] 
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§ 1999. Juvenile Court, Justices’ Courts to Transfer Case to—Procedure. 

When in any county where a court is held as provided in section 1989 of 
this chapter, a child under the age of eighteen (18) years is arrested with 
or without warrant, such child may, instead of being taken before a justice 
of the peace or police magistrate, be taken directly before such court; or 
if the child is taken before a justice of the peace, or police magistrate, it 
shall be the duty of such justice of the peace or police magistrate to trans- 
fer the case to such court, and the officer having the child in charge to 
take the child before that court, and in any case the court may proceed 
to hear and dispose of the case in the same manner as if the child had been 
brought before the court upon complaint as hereinbefore provided. In 
any such case the court shall require notice to be given and investigation 
to be made as in other cases under this act, and may adjourn the hearing 
from time to time for such purpose. If upon investigation it shall appear 
that a child has been arrested upon the charge of having committed a crime, 
the court. in its discretion, may order such child to be turned over to the 
proper officers for trial under the provisions of the criminal code. [L. ’09, 
p. 674,§ 12. Cf. L. ’05, p. 38, $ 10.] 


§ 2000. Providing Place of Detention in Certain Counties. 

In counties of the first and second class it shall be the duty of the proper 
authorities to provide and maintain at public expense a detention-roon. or 
house of detention, separated or removed from any jail, lock-up or police 
station, to be in charge of a matron, or other person of good character, 
wherein all children within the provisions of this act. shall, when necessary, 
be sheltered. [L. ’05, p. 38, $ 11; L. ’09, p. 675, $ 13.] 


§ 2001. Construction of Act—Method of Handling Children. 

This act shall be liberally construed to the end that its purpose mav be 
earried out. to wit: That the care, eustodv and discipline of a child shall 
approximate as nearly as may be that which should be provided by its 
parents, and that as far as practicable any neglected or delinquent child shall 
be treated, nct as a criminal, but as misdirected and misguided, and needing 
aid. encouragement, help and assistance. [L. ’05, p. 38, $ 12; L. ’09, p. 675, 
$ 14.] 


§ 2002. Officer not Entitled to Fees. 
No fees shall be charged or collected by any officer for any pro- 
cecdings under this act. [L. *0, p. 39, $ 13; L. ’09, p. 675, $ 15.] 


§ 2003. Board of Visitation—Appointment, Expenses, and Duties. 

In each county the judge presiding over the juvenile court session. as 
defined in this act, may appoint a board of four reputable citizens, who shall 
serve without compensation, to constitute a board of visitation, whose duty 
it shall be to visit as often as once a vear all institutions, societies and asso- 
ciations within the county receiving children under this act. Also to visit 
other institutions, societies and associations within the state reeeiving or car- 
ing for children whenever requested so to do by the judge of the juvenile 
court: Provided. the actual expenses of such board may be paid by the county 
commissioners when members thereof are requested to visit institutions out- 
side of the county seat, and no member of the board shall be required to visit 
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any institution outside of the county unless his actual traveling expenses shall 
be paid as aforesaid. Said visits shall be made by not less than two of the 
members of the board, who shall go together, or make a joint report; the 
board of visitors shall report to the court from time to time the condition 
of children received by or in"charge of such associations or institutions. It 
shall be the duty of every institution, society and association receiving or 
caring for children to permit any member, or members, of the board of visita- 
tion to visit and inspect such institution in all its departments, so that a full 
report may be made to the court. [L. ’09, p. 675, § 16; L. ’09, p. 676, § 17.] 


§ 2004. Parents Criminally Liable—Responsibility for Children’s De- 
linquency. 

In all cases where any child shall be a delinquent or neglected child, 
as defined by the statutes of this state, the parent or parents or persons hav- 
ing custody of such child, or any other person, responsible for, or by any act 
encouraging, causing or contributing to, the delinquency or neglect of such 
child, shall be fined in any sum not exceeding one thousand dollars ($1.00), 
or imprisoned in the county jail for a period not exceeding one (1) vear, or 
punished by both such fine and imprisonment. The court may impose con- 
ditions upon any person found guilty under this act, and so long as such 
person shall comply therewith to the satisfaction of the court the sentence 
may be suspended: Provided, that no such sentence or execution thereof 
shall be stayed to exceed a period of two (2) years, and if at the expiration 
of the stay of such sentence or at such time prior thereto as the court may 
deem proper, it shall appear to the satisfaction of the court that such person 
has complied faithfully wtih the conditions of his probation, or such sus- 
pended sentence, the court may suspend such sentence absolutely, in which 
ease such person shall be released therefrom. If, at any time during the stay 
of execution of any sentence, it shall be made to appear to the satisfaction 
of the court that the sentence ought to be enforced, the court shall have the 
power to revoke the stay of such sentence and execution, and enforce the 
same, and the term of such sentence shall commence from the date upon 
which the same is ordered to be enforced. [L. ’09, p. 595, $ 1. Cf. L. 707, 
p. 16, § 1.] 


See infra, § 4394, compulsory attendance at school for deaf and blind. 
See infra, $ 4405, compulsory attendance at school for feeble-minded. 
See infra, § 4729, parent failing to comply with compulsory school law. 


CHAPTER VIII. 
LIMITATION OF CRIMINAL ACTIONS AND REPEALS. 


$ 2005. (6780.) Limitation on Criminal Actions Other than Murder. 
Prosecutions for the offenses of murder and arson, where death ensues, 
may be commenced at any period after the commission of the offense; for 
offenses the punishment of which may be imprisonment in the penitentiary. 
Within three years after their commission; and for all other offenses, within 
one year after their commission: Provided, that any length of time during 
which the party charged was not usually and publiely resident within this 
state shall not be reckoned within the one and three vears respectively: And 
further provided, that where an indictment has been found, or an informa- 
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tion filed, within the time limited for the commencement of a criminal action, 
if the indictment or information be set aside, the time of limitation shall be 
computed from the setting aside of such indictment or information. [Cf. L. 
"54, p. 77, § 10; Cd. ’81, § 779; L. '91, p. 46, $ 2; 2 H. C., $ 1188.] 


Cited in 19 Wash. 436. A preliminary examination beIore a 
Under this section, the term “murder” committing magistrate constitutes the 
includes both degrees of that offense and commencement of a prosecution within the 
manslaughter: State v. Erving, 19 Wash. meaning of this section: Id. 
435. 


§ 2006. Repeal and Amendment of Criminal Statutes—Saving Clause Pre- 
sumed, 

No offense committed and no penalty or forfeiture incurred previous to 
the time when any statutory provision shall be repealed, whether such re- 
peal be express or implied, shall be affected by such repeal, unless a con- 
trary intention is expressly declared in the repealing act, and no prosecution 
for any offense, or for the recovery of any penalty or forfeiture, pending 
at the time any statutory provision shall be repealed, whether such repeal 
be express or implied, shall be affected by such repeal, but the same shall 
proceed in all respects, as if such provision had not been repealed, unless a 
contrary intention is expressly declared in the repealing act. Whenever any 
criminal or penal statute shall be amended or repealed, all offenses, com- 
mitted or penalties or forfeitures incurred while it was in force shall be 
punished or enforced as if it were in force, notwithstanding such amend- 
ment or repeal, unless a contrary intention is expressly declared in the 
amendatory or repealing act, and every such amendatory or repealing statute 
shall be so construed as to save all criminal and penal proceedings, and 
proceedings to recover forfeitures, pending at the time of its enactment, 
unless a contrary intention is expressly declared therein. [L. ’01, Ex. Ses., 
p. 13, $ 1.] 


See infra, § 2221, saving clause in act of 1901, Ex. Ses., p. 19. 
Sce infra, § 2294, saving clause in act of 1909, 


CHAPTER IX. 
PARTIES TO CRIMINAL ACTIONS. 


$ 2007. (6782.) Distinctions Relating to Accessory Abolished. 

No distinction shall exist between an accessory before the fact and a 
principal, or between principals in the first and second degree, and all per- 
sons concerned in the commission of an offense, whether they directly counsel 
the act constituting the offense, or counsel, aid and abet in its commission, 
though not present, shall hereafter be indicted, tried, and punished as prin- 
cipals. [L. ’54, p. 98, $ 125; Cd. ’81, $ 956; 2 H. C., $ 1189.] 


See infra, § 2260, principal defined. 
See infra, $ 2787, accessories in arson. 
Cited in 3 Wash. 178, 179; 7 Wash. 340; 


12 Wash. 350; 19 Wash. 467; 20 Wash. 
502; 21 Wash. 356; 48 Wash. 262. 


State v. Nugent, 20 Wash. 522; State v. 
Bovsen, 30 Wash, 338. 
This section, in connection with the two 


following sections, have the effect to do 


Parties to offenses: See 1 Remington’s 
Digest, p. 758, §§ 17-22; State v. Webb, 
20 Wash. 500; State v. Duncan, 7 Wash. 
336, overruled in State v. Gifford, 19 
Wash, 464; State v. Payne, 6 Wash. 063; 


away with the crime of accessory before the 
fact, but that of aceessory after the fact 
remains in full force, and is specially pro- 
vided for therein: State v, Jones, 3 Wash. 
115, 179. 
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One charged with murder in the first de- 
gree as an accessory before the fact can- 
not be properly convicted of manslaughter, 
when the evidence shows that he was not 
present at the commission of the homicide, 
und that, if guilty at all, it was in con- 
spiring with others to procure the murder 
of deceased: State v. Robinson, 12 Wash. 
349, 

Although a defendant may have entered 
into a conspiracy to kill, yet where the 
proof shows that he was also present aiding 
and abetting whatever was done at the 


$ 2008. 
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$$ 2008-2010 


time of the homicide, a conviction of mur- 
der in the second degree wiil not warrant 
a reversal of the case: State v. Robinson, 
12 Wash. 491; State v. Robinson, 12 Wash. 
349, distinguished. 

An information charging the commission 
of a crime by an accessory as though he 
were a principal is proper: State v. White, 
10 Wash. 611. 

Under this section, a person counseling 
and abetting a manslaughter may be in- 
dicted and punished as a principal: State 
v. McFadden, 48 Wash. 259. 


(6783.) Accessory After the Fact—Who may be. 


Every person not standing in the relation of husband or wife, parent or 


grandparent, child or grandchild, brother or sister, by consanguinity or affin- 
ity, to the offender, who, after the commission of any felony, shall harbor, 
conceal, or maintain, or assist any principal felon or accessory before the 
fact, or shall give the offender any other aid, knowing that he had committed 
a felony, or had been accessory thereto before the fact, with intent that he 
shall avoid or escape from detection, arrest, trial, or punishment, shall be 
deemed accessory after the fact, and shall, on conviction thereof, be im- 
prisoned in the county jail not more than one year, or be fined in any sum not 
exceeding five hundred dollars. [L. ‘54, p. 98, $ 126; Cd. ’81, $ 957; 2 H. C., 
$ 1190. ] 


See notes to § 2007, distinction between accessories abolished. 
See infra, § 2261, accessory defined, a later enactment; but see §§ 2304, 2253, and notes. 


$ 2009. (6784.) Accessory After Fact Tried Though Principal not. 

Every person who shall become an accessory after the fact to any felony 
may be indicted, convicted, and punished, whether the principal felon shall 
or shall not have been convicted previously, or shall or shall not be amenable 
to justice by any court having jurisdiction to try the principal felon. (Cf. L. 
"54, p. 98, $ 127; Cd. ’81, $ 958; L. ’91, p. 65, $ 97; 2 H. C., $ 1376.] 


See notes to § 2007, distinction between accessories abolished. 
See infra, § 2017, venue of actions against accessory. 
See infra, § 2262, trial of accessories. 


§ 2010. (6785.) Who may be Tried and Punished. 

Every person, whether an inhabitant of this state, or of any other state, 
territory, or county, may be tried and punished under the laws of this state 
for an offense committed by him therein, except when such offense is cogniz- 
able exclusively in the courts of the United States. [L. ’91, p. 47, § 3; 2 II. 
C., $ 1191.] 


See notes to § 2065, sufficiency of information. 
See infra, § 2254, persons punishable, 


It is no less a crime to murder a for- 
eigner than a citizen at a place within the 
admiralty jurisdiction of the United States 
courts: Smith v. United States, 1 W. T. 
262. 

An Indian who has severed his tribal 
relations may be prosecuted in the courts 
of this state, whether the offense was com- 
mitted within or without the limits of a 
reservation: State v. Williams, 13 Wash. 
335. 

Rem. Wash. Code, Vol. I.—64 


An Indian who retains his tribal rela- 
tions may be prosecuted in the courts of 
this state for offenses committed at a 
place not within the limits of an Indian 
reservation: Id. 

A foreign subject accused of murder 
in the first degree committed within the 
state jurisdiction is not entitled to a re- 
moval of the prosecution to the United 
States court: State v. Champoux, 33 Wash. 
339. 
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A territorial district court, in the exer- 
cise of its jurisdiction, under the laws of 
the territory, had jurisdiction to try and 
punish any person who committed murder 
on San Juan island: Watts v. Territory, 
1 W. T. 288; same, 1 W. T. 411. 

A murder, committed on San Juan is- 
land in 1869, while the same was in the 
joint military occupancy of Great Britain 
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and the United States, pursuant to a con- 
vention entered into between these powers, 
pending the final adjustment of the inter- 
national boundary line, is not an offense 
committed at a place within the sole and 
exclusive jurisdiction of the United States, 
contemplated by the third section of the 
act of Congress of April 30, 1870: Watts 
v. Territory, 1 W. T. 238. 


(6786.) Term ‘‘Person ’’ Defined. 


When the term ‘‘person’’ or other word is used to designate the party 


whose property is the subject of an offense, or against whom any act is done 
with intent to defraud or injure, the term may be construed to include the 
United States, this state, or any state or territory, or any public or private 


corporation, as well as an individual. 


[L. 54, p. 99, $ 134; Cd. '81, $ 964.] 


See supra, $ 146, and notes, term “person” defined. 
See infra, $ 2063, words and phrases, how construed, 


See infra, § 2303, terms, defined. 


CHAPTER X. 
VENUE OF CRIMINAL ACTIONS. 


§ 2012. 


(6788.) Criminal Actions, Where Commenced. 


Except as otherwise specially provided by statute, all criminal actions 
shall be commenced and tried in the county where the offense was com- 


mitted. 
$ 1192.] 
See infra, notes to § 2055. 


[Cf. L. ’79, p. 75, $ 10; Cd. ’81, $ 780; L. °91, p. 47, § 4; 2 H. C., 


See infra, § 2164, venue mav be corrected and action certified. 
See infra, § 2274, venue, criminal sending of letter. 


See infra, $ 2422, venue, duel outside of state, 


Sce infra, $ 2412, venue, kidnapirz. 
See infra, $$ 2428, 2429, venue in libel. 


Cited in 23 Wash. 576; 15 Wasn. 17. 

Jurisdiction: See 1 Remington’s Digest, 
pp. 759, 760, §§ 23-29; State v. Considine, 
16 Wash. 358; State v. Cross, 12 Wash. 
673; In re Barbee, 19 Wash. 306; In re 
Nolan, 21 Wash. 395; State v. Melvern, 
32 Wash. 7; State v. Gleason, 15 Wash. 
509. 

Under this seetion, it is not necessary, 
in an information charging the commis- 
sion of murder in a certain county, to also 


allege the place of death of the deceased, 
in order to give jurisdiction to the court 
of the county where the offense was com- 
mitted: State v. Baldwin, 15 Wash. 15. 

Where an information charges the com- 
mission of murder in a certain county, but 
fails to allege where the deceased died as 
a result of the assault upon him. the intro- 
duction of proof showing death in the 
county in which the assault was made is 
harmless error: Id. 


$ 2013. (6789.) Jurisdiction When Offense Committed in Two or Mcre 


Counties. 


When a public offense has been committed partly in one county and 
partly in another, or the act or effects constituting or requisite to the con- 
summation of the offense occur in two or more counties, the jurisdiction is 


in either county. 


Cited in 26 Wash. 654. 

Place of bringing proseention: See 1 
Remington’s Digest, p. 761, $$ 30-33; 
Leschi v. Territory, 1 W. T. 18; MeAllister 
v. Territory. 1 W. T. 360; State v. Hoshor, 
26 Wash. 643. 


[L. ’54, p. 99, $ 129; Cd. ’81, $ 959; 2 H. C., $ 1193.] 


Where there was circumstantial evidence 
suficient to justify the jury in finding that 
the dereased, who was last seen alive in 
Spokane county, had been killed in that 
eounty and his body thrown into a river 
forming the boundary line and had floated 
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rior court of Spokane county, or that the 


crime had been committed in Stevens 
county: State v. Fillpot, 51 Wash. 223. 


down and lodged on the other side of the 
river, in Stevens county, the fact that the 
body was found in Stevens county would 
not show want of jurisdiction in the supe- 


$ 2014. (6790.) Offenses Committed on County Boundaries. 

Offenses committed on the boundary line of two counties, or within one 
hundred rods of the dividing line between them, may be alleged in the in- 
dictment or information to have been committed in either of them, and may 
be prosecuted and punished in either county. [Cf. L. ’54, p. 99, $ 130; Cd. 
'81, $ 960; L. ’91, p. 47, § 5; 2 H. C., $ 1194.] 


§ 2015. (6791.) Venue of Stolen Property Taken into Another County. 

When property taken in one county by burglary, robbery, larceny, or 
embezzlement has been brought into another county, the jurisdiction is in 
either county. [L. ’54, p. 99, $ 131; Cd. ’81, $ 961; 2 H. C., $ 1195.] 


See Const., Art. I, § 22, right of accused to trial by jury of county where the offense 
is alleged to have been committed. 


Cited in 14 Wash. 553. 
The stealing of neat cattle may be prose- 
cuted either in the county where the prop- 


$ 2016. (6792.) Jurisdiction of Homicide in Either County, When. 

If any mortal wound is given or poison administered in one county, and 
death, by means thereof, ensue in another, the jurisdiction is in either. [L. 
'54, p. 99. $ 132; Cd. ’81, $ 962; 2 H. C., $ 1196.] 

See notes to $ 2015, 


$ 2017. (6793.) Venue of Action Against Accessory After the Fact. 

An accessory after the fact to a felony may be tried either in the county 
in which he shall have become an accessory, or in the county in which the 
felony shall have been committed. [Cf. Cd. ’81, $ 958; L. ’91, p. 47, § 6; 2 H. 
C., § 1197.] 


See supra, $ 1940, trial of accessory. 
See infra, $ 2262, venue and trial of accessories, 


§ 2018. (6794.) Change of Venue, Proceedings to Obtain. 

The defendant may show to the court, by affidavit, that he believes he 
cannot receive a fair trial in the county where the action is pending, owing to 
the prejudice of the judge, or to excitement or prejudice against the defend- 
ant in the county, or some part thereof, and may thereupon demand to be 
tried in another county. The application shall not be granted on the ground 
of excitement or prejudice other than prejudice of the judge, unless the 
affidavit of the defendant be supported by other evidence; nor in anv case 
unless the judge is satisfied the ground upon which the application is made 
does exist. [L. 754, p. 117, $ 98; Cd. ’81, $ 1072; 2 H. C., $ 1198.] 


See notes to § 209, supra. 


erty was first taken or in the county into 
which it was brought by the thief, under 
this section: State v. Kyle, 14 Wash, 550. 


Cited in 23 Wash. 291; 40 Wash. 609. 

Change of venue: See 1 Remington's Di- 
gest, pp. 761, 762, $$ 34-39; State v. 
Straub. 16 Wash. 111; State v. Cham- 
poux, 33 Wash. 339; State v. Hillman, 
42 Wash. 615; State v. Hawkins, 23 Wash. 
289; State v. Storemier, 4 Wash. 608; State 
v. Lyts, 25 Wash. 347. l 

The allowance or refusal of a motion 
to change the venue in a criminal case 1s 


largely diseretionary in the trial court: 
McAllister v. Territory, 1 W. T. 360. Such 
motion is addressed to a sound judicial 
discretion, to be disposed of in furtherance 
of substantial justice, and an order re- 
fusing a change will not be reviewed on 
appeal, except in cases of gross abuse of 
discretion: Id. 
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$$ 2019-2023 


§ 2019. (6795.) Discretion of Court—Duty of Clerk. 

When the affidavit is founded on prejudice of the judge, the court may, 
in its discretion, grant a change of venue to some other county, or may con- 
tinue the cause until such time as it can be tried by another judge in the same 
county; if the affidavit is founded upon excitement or prejudice in the county 
against the defendant, the court may, in its discretion, grant a change of 
venue to the most convenient county. The clerk must, upon the granting of 
a change of the place of trial, make a transcript of the proceedings and order 
of court, and, having sealed up the same with the original papers, deliver 
them to the sheriff, who must without delay, deposit them in the clerk’s 
office of the proper county, and make his return accordingly. [Cf. L. ’54, 
p. 117, § 99; Cd. ’81, $ 1073; L. *91, p. 47, § 8; 2 II. C., $ 1199.] 

See notes and references to preceding section. 


Cited in 23 Wash. 291. court, the supreme court will not reverse 

Under this section, vesting the matter a conviction, unless the discretion has been 
of a change of venue in a criminal case most clearly abused: Edwards v. State, 2 
entirely in the discretion of the trial Wash. 291. 


§ 2020. (6796.) Change upon Consent of Parties. 

The court may, at its discretion, at any time, order a change of venue or 
place of trial to any county in the state, upon the written consent or agree- 
ment of the prosecuting attorney and the defendant. [L. ’73, p. 235, $ 237; 
Cd. ’81, $ 1075; 2 H. C., $ 1200.] 


§ 2021. (6797.) Recognizance of Defendant and Witnesses on Change. 

When a change of venue is ordered, if the offense be bailable, the court 
shall recognize the defendant, and in all cases the witnesses, to appear at the 
court to which the change of venue was granted. [Cf. L. ’54, p. 117, $ 100; 
Cd. ’81, $ 1076; L. ’91, p. 48, $ 9; 2 H. C., $ 1201.] 


CHAPTER XI. 
FORMS OF CRIMINAL ACTIONS. 


§ 2022. (6500.) Pleadings—Forms Abolished. 

All the forms of pleading in criminal actions heretofore existing are 
abolished; and hereafter, the forms of pleading, and the rules by which the 
sufficiency of pleadings is to be determined, are those prescribed herein. 
[L. ’69, p. 240, $ 180; Cd. ’81, $ 1002; 2 11. C., $ 1202.] 


Cited in 4 Wash. 106; 9 Wash. 97; 11 
Wash. 119; 23 Wash. 519, 576; 44 Wash. 
208. 

The ancient formalities and technicali- 


In construing an indictment, forms of 
expression are not to be utterly disre- 
garded, and things are not to be under- 


ties of the common law are abolished: 
State v. Dav, 4 Wash. 104, 106; State v. 
Wright, 9 Wash. 96, 97; State v. bianeh- 
ard, 11 Wash, 116, 119; State v. Fillpot, 51 
Wash. 226. 


$ 2023. 


stood as intended to be expressed, for 
which there appears no adequate or sen- 
sible form of expression: Leonard v. Ter- 
ritory, 2 W. T. 381, 393. 


(6801.) The Charge must be by Information or Indictment. 


No person shall be held to answer in any court for an alleged crime or 
offense, unless upon information filed by the prosecuting attorney, or upon 
an indictment by a grand jury, except in cases of misdemeanor before a jus- 


tice of the peace, or before a court-martial. 


$ 10; 2 11. C., $ 1203.] 


[C£. Cd. 81, $ 764; L. "91, p. 48, 
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Jurisdiction of justices and other of- 
ficers: See 1 Remington’s Digest, p. 760, 
$ 25; State v. Gleason, 15 Wash. 509; 
State v. Schomber, 23 Wash. 573; State 
v. Davis, 43 Wash. 116. It is not neces- 


§ 2024. (6802.*) 


88 2024, 2025 


sary for the state to avoid by reply any 
defense set up in a criminal case, as the 
only pleadings provided by statute on the 
part of the state are the information or 
indictment: State v. Lewis, 31 Wash. 515. 


All Prosecutions may be by Information. 


All public offenses may be prosecuted in the superior courts by informa- 


tion. 
$ 1204.] 
See notes to Const., Art. I, § 25. 


[L. ’09, p. 186, $ 1. Cf. L. *90, p. 100, § 1; L. '91, p. 214, § 1; 2 H. C., 


See infra, § 2050, manner of bringing information. 
See infra, § 2053, duty of prosecuting attorney. 


Cited in 1 Wash. 380; 3 Wash. 174; 13 
Wash. 337; 20 Wash. 245; 30 Wash. 139; 
32 Wash. 10; 50 Wash. 322. 

Filing and formal requisites of informa- 
tion under former laws amended by this 
section: See 2 Remington’s Digest, p. 1467, 
$$ 13-25; State v. Melvern, 32 Wash. 
7; State v. MeGilvery, 20 Wash. 240; 
State v. De Paoli, 24 Wash. 71; State 
v. Anderson, 5 Wash. 350; State v. Rose- 
ner, 8 Wash, 429; State v. Munson, 7 
Wash. 239; State v. Boyce, 24 Wash. 514; 
State v. Lewis, 31 Wash. 515; State v. 
Strange, 50 Wash. 321. 

PROSECUTION BY INFORMATION. — 
The provisions of the law authorizing 
prosecution of offenses by information are 
not void, as depriving defendant of his 
liberty without “due process of law”: In 
re Húmason (Wash.), 46 Fed. 388. 

Infamous crimes may be prosecuted in 
this state by information, as the constitu- 
tion of the United States does not as- 
sume to regulate prosecutions under our 
state laws: State v. Nordstrom, 7 Wash. 
506; Lybarger v. State, 2 Wash. 552; see 
State v. Baldwin, 15 Wash. 15, 18; and a 
preliminary examination on a charge be- 
fore one justice of the peace, after the 
dismissal of a charge before another jus- 
tice without an exumination, is sufficient 
to found an information upon: State v. 
Nordstrom, supra. 

Where an information is set aside it is 
proper to permit a new information to be 


filed without a preliminary examination: 
State v. Williams, 13 Wash. 335, 337. 


_ Our Constitution, Article I, $ 25, unlike 
that of California and some other states, 
does not make a preliminary examination 
necessary: State v. Williams, supra; but 
see State v. Anderson, 5 Wash. 300. 


No affidavit is required as a basis for 
an information when the information it- 
self recites sufficient facts to bring the 
case within the provisions of § 1, subdi- 
vision 4, Laws of 1890, page 100: Hammond 
v. State, 3 Wash. 171. 


Felonies can only be tried in the supe- 
rior court and upon indictment or in- 
formation, and if any act conterred juris- 
diction thereof on municipal courts, it 
would be unconstitutional: In re Barbee, 
19 Wash. 306. 

Where an information is lost, the sub- 
stitution of a new information at the trial, 
which is given a new case number, is not 
an institution of a new prosecution: State 
v. McFadden, 42 Wash. 1. 

After a mistrial in a criminal case, the 
court may permit the prosecution to file a 
new information: State v. Williams, 43 
Wash. 505. 

Entry of a plea of not guilty waives 
the right to object to an information on 
the ground that it was filed while a grand 
jury was in session: State v. Strange, 50 
Wash. 321. 


CHAPTER XII. 
INDICTMENTS AND PROCEEDINGS BY INFORMATION, 


$ 2025. (6805.) Challenge to Panel of Grand Jurors. 

Challenges to the panel of grand jurors shall be allowed to any person 
in custody or held to answer for an offense, when the clerk has not drawn 
from the jury box the requisite number of ballots to constitute a grand jury, 
or when the drawing was not done in the presence of the proper officers; and 
such challenges shall be in writing and verified by affidavit, and proved to 
the satisfaction of the court. [Cf. L. ’54, p. 110, $ 45; Cd. ’81, $ 977; L. ’91, 
p. 48, $ 11; 2 H. C., $ 1205.] 


See supra, § 91, grand jury. defined. 
See supra, §§ 90-111, drawing jurors, ete. 
See supra, § 104, grand jury, how drawn. 
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Grand jury: See 1 Remington's Digest, 
pp. 1325, 1326, $$ 1-8. 

It is a mere irregularity, not prejudi- 
cial to the rights of the defendant, for 
the court to order a venire for additional 
jurors before the regular panel is ex- 


$ 2026. (6806.) 
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hausted, especially when the record shows 
that none of the existing jurors or tales- 
men were drawn as trial jurors, until the 
regular panel is entirely exhausted: Blan- 
ton v. State, 1 Wash. 265. 


Challenge to Individual Grand Juror. 


Challenges to individual grand jurors may be made by oat person for 
reason of want of qualification to sit as such juror, and, when, in the opinion 
of the court, a state of mind exists in the juror, such as would render him 


unable to act impartially and without prejudice. 


'81, $ 978; 2 H. C., $ 1206.] 


[L. "54, p. 110, $ 46; Cd. 


See supra, $ 94 et seq., qualifications of jurors. 
See supra, $ 97, effect of disqualification of member. 
See infra, $ 2373, grand juror acting after challenge allowed. 


If objection be not taken to a juror at the 
time of impaneling the jury, the same is 
waived: Clarke v. Territory, 1 W. T. 68; 
Blanton v. State, 1 W. T. 265. 

After waiving his right to object to the 


8 2027. 


jury, the defendant has no right to raise 
the objection by motion to quash the in- 
dietment, if he is substantially in the posi- 
tion of one contemplated by § 2029: Id. 


(6807.) Venire When Panel Discharged. 


If a challenge to the panel be allowed, the panel shall be discharged, and 
the court may order the sheriff to summon from the bystanders and the body 


of the county a sufficient number of persons to act as grand jurors. 


[Cf. L. 


54, p. 110, $ 47; Cd. ’81, $ 979; L. *91, p. 48, § 12; 2 H. C., $ 1207.] 


See supra, § 107, when venire set aside. 


See infra, § 2041, resummoning from county and from bystanders, 


Court should terminate proceeaings at 
any stage of the case when it is discov- 
ered that the impaneling of the grand 
jurors was null and void: Yelm Jim v. 
Territory, 1 W. T. 63; Clarke v. Terri- 
tory, 1 W. T. 68. 


§ 2028. 


Order of court to summon from bystand- 
ers to fill the panel is good, if the qualifi- 
cations of those selected are such as the 
law requires: Yelm Jim v. Territory, su- 
pra; Clarke v. Territory, supra. Tem- 
porary absence from the state does not 
disqualify one from acting as a juror: Id. 


(6808.) Discharge of Juror—Panel to be Filled. 


If a challenge to an individual juror be allowed, he shall be discharged, 


and the panel filled. 


[L. ’54, p. 110, $ 


48; Cd. ’81, $ 980; 2 H. C., $ 1208.] 


See supra, $ 110, venire to fill vacancies and open venire. 


$ 2029. 


(6809.) Oath of Grand Jury—Form. 


The following oath shall be administered to the grand jury :— 


“You, as grand jurors for the body of the county of 


, do solemnly 


swear (or affirm) that you will diligently inquire into and true presentment 
make of all such matters and things as shall come to your knowledge, accord- 
ing to your charge; the counsel of the state, your own counsel, and that of 
your fellows. you shall keep secret; you shall present no person through 
envy, hatred, or malice; neither will von leave any person unpresented 
through fear, favor, affection, or reward, or the hope thereof; but that you 
will present things truly as they come to your knowledge, according to the 
best of vour understanding, and according to the laws of this state. So 
help you God.’ [Cf. L. ’54, p. 110, $ 49; Cd. 781, $ 981; L. ’91, p. 48, $ 13; 2 
H. C., $ 1209.] 


§ 2030. (6810.) Foreman—Powers of—Clerk of Grand Jury. 
A foreman of the grand jury shall be appointed by the court, who may 
remove him and appoint another at any time, and such foreman shall have 
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power to administer all oaths and *ffirmations to witnesses who shall appear 
before such grand jury, and the jury may appoint one of their number as 
clerk to keep a minute of their proceedings. [L. ’54, p. 110, $ 50; Cd. ’81, 
$ 952; 2 H. C., $ 1210.] 


Cited in 39 Wash. 695. son other than one of their number can 
The county commissioners have no be chosen: Mather v. King County, 39 
power to employ a stenograpner for the Wash. 693. 
grand jury, as under this section no per- 


$ 2031. (6811.) Grand Jury Charged by Court—Advice to. 

The grand jury shall be charged by the court as to the nature of their 
duties, and may at any reasonable time ask the advice of the court as to any 
legal questions upon which they may desire information. [L. ’54, p. 110, 
$ 91; Cd. ’81, $ 983; 2 H. C., $ 1211.] 


§ 2032. (6812.) Prosecuting Attorney to Attend, etc. 

The prosecuting attorney shall attend on the grand jury for the purpose 
of examining witnesses and giving them such advice as they mav ask. [Cf. 
L. ’54, p. 110, § 52; Cd. ’81, $ 984; L. ’91, p. 49, § 14; 2 II. C., $ 1212.] 

See infra, § 3967, prosecuting attorney to attend, duties, etc. 


Cited in 21 Wash. 61; 39 Wash. 695; 52 review or order prohibiting the taking of 
Wash. 490, notes: State ex rel. Pugh v. Superior Court, 
Right of prosecuting attorney to secure 52 Wash. 484, 


§ 2033. (6813.) Duties of Grand Jury. 

The grand jury shall inquire into the cases of parties in eustody or under 
bail, charged with commission of offenses against the laws of this state, and 
duly returned by a committing magistrate, or upon a complaint sworn to 
before an officer authorized to administer oaths and presented by the prose- 
cuting attorney, or under the instructions of the court. [Cf. L. 54, p. 111, 
$ 53; L. ’65, p. 19, $ 1; Cd. ’81, $ 985; L. ’91, p. 49, § 15; 2 H. C., $ 1215.] 


This section is inapplicable in cases tion filed by the prosecuting attorney: 
where one is in custody under an informa- State v. Croney, 31 Wash. 122. 


§ 2034. (6814.) Jurors to Communicate Personal Knowledge of Offenses. 
If a member of a grand jury knows, or has reason to believe, that a pub- 
lie offense, triable within the county, has been committed, he must declare 


the same to his fellow-jurors, who may thereupon investigate the same, if a 
majority so order. [Cd. ’81, $ 986; 2 H. C., $ 1214.] 


§ 2035. (6815.) Complainant not to be Present, When. 

No complainant who may institute a prosecution shall be competent to 
be present at the deliberations of a grand jury, or vote for the finding of an 
indictment. [L. ’65, p. 19, $ 1; Cd. ’81, $ 987; 2 H. C., $ 1215.] 


§ 2036. (6816.) Malicious and Frivolous Prosecution—Costs. 
Where a grand jury ignore a bill of indictment, they shall also find : 
whether the prosecution is malicious and frivolous, and find whether the 
complainant or county shall pay the costs, which shall be returned with 
their proceedings into open court. [L. *65, p. 20, $ 2; Cd. *81, $ 988; 2 H. 
C., § 1216.] 
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§ 2037. (6817.) Inquiry into Persons in Prison, etc. 

The grand jury shall especially inquire as to the offense of any person 
confined in prison on a criminal charge; into the condition and mismanare- 
ment of the public prisons in the county; into the willful misconduct in 
office of public officers; and shall in their discretion examine the public 
records of the county. [L. ’54, p. 111, $ 53; Cd. ’81, $ 989; 2 H. C.. $ 1217.] 


The first clause of this section is covered by § 2033, supra, which is a later enactinent. 


§ 2038. (6818.) Duty to Hear Evidence. 

The grand jury are not bound to hear evidence for the defendant; but it 
is their duty to weigh all the evidence submitted to them, and when they 
have reason to believe that other evidence within their reach will explain 
away the charge, they should order such evidence to be prodnced, and for 
that purpose may cause process to issue for the witnesses. [L. ’54, p. 111, 
$ 54; Cd. ’81, $ 990; 2 H. C., $ 1218. ] . 


$ 2029. (6219.) Fact of Indictment Found not to be Disclosed, When. 
No grand jury shall disclose the fact that an indictment for a felony has 
been found against any person not in custody or under recognizance until 
such person has been arrested. [L. ’54, p. 111, $ 56; Cd. ’81, $ 991; 2 IlL C., 
$ 1219.] i 
See infra, $ 2046, secrecy of indictment. 
See infra, $ 2378, penalty for violating secrecy. 


$ 2040. (6820.) Secrecy of Proceedings, Charge as to. 

No grand juror shall be allowed to state or to testify in any court in 
what manner he or any member of the jury voted on any question before 
them, or what opinion was expressed by any juror in relation to such ques- 
tion, or what question was before them; and in charging the grand jury the 
court shall remind them of the provisions of this and the preceding sections. 
[L. ’54, p. 111, § 57; Cd. '81, $ 992; 2 H. C., $ 1220.] 

Cited in 8 Wash. 464, 


$ 2041. (6821.) Grand Jury may te Resummoned, V/hen. 

Whenever the grand jury shall have been dismissed, they may be sum- 
moned to attend again, if necessary; and if a full jurv do not attend, the 
number may be completed from the by-standers. [L. ’54, p. 111, $ 58; Cd. 
'81, $ 993; 2 H. C., $ 1221] 


Sce note to $ 2027, supra. 


CHAPTER XI. 
FINDINGS AND PRESENTMENT OF INDICTMENTS, 


§ 2042. (6824.) Twelve Jurors must Concur—Indorsement. 

An indictment cannot be found without the concurrence of at least 
twelve grand jurors, and when so found, it must be indorsed ‘‘a true biil.” 
and such indorsement. signed by the foreman of the Jury. [C£.L. ’5t,p. 111, 
$$ 55, 59; L. *69, p. 238, $ 173; Cd. “s1, $ 994; 2 1. C., $ 1223.] 

Where the grand jury come into open the most satisfactory kind that twelve of 


court and present a bill dulv indorsed and their number coneurred in finding the bill 
signed by their fureman, it is evidence of Watts v. Territory, 1 W. T. 409. 


1016 


Cuar. XIII] 


§ 2043. Ss 6825.) Names of Witnesses Indorsed, Defendant Entitled to 
opy. 

When an indietment is found, the names of the witnesses examined 
before the grand jury must be inserted at the foot of the indietment, or 
indorsed thereon, before it is presented to the court, and the clerk of the 
court must, within one day after demand made, furnish the defendant, or his 
counsel, a copy thereof without charge, or permit the defendant’s counsel. or 
the clerk of such counsel, to take a copy. [Cf. L. '54, p. 111, $ 59; L. ’69, 
p. 239, $ 174; Cd. ’81, $ 995; 2 H. C., $ 1223.] 

See infra, $ 2050, and notes. 


Cited in 8 Wash. 233. 
The mandate of the Constitution, Article 
I, $ 22, is sufficiently complied with when 


§ 2044. (6826.) Indictment at Instance of Private Prosecutor—Costs. 

When an indictment is found at the instance of a private prosecutor, the 
following must be added to the indorsement required by the preceding sec- 
tion: ‘‘Found at the instance of”” (here state the name of the person); and 
in such case, if the prosecution fails, the court trying the cause may award 
costs against the private prosecutor, if satisfied, from all circumstances, that 
the prosecution was malicious or without probable cause. [Cd. ’81, $ 996; 
2H. C., $ 1224.] 


See infra, § 2226, costs against complainant on frivolous or malicious accusation. 


FINDINGS AND PRESENTMENT OF INDICTMENTS. $$ 2043-2047 


the accused is given the complaint and 
told to make a copy of it if he chooses: 
State v. White, 8 Wash. 230, 


This section was intended to cover all Two prominent elements of this section 


criminal cases triable by jury, but the 
jury has no authority, on acquitting the 
defendant, to find that the complaint was 
malicious or without probable cause; and 
the judgment on such verdict, that com- 
plaining witness pay costs of trial and 
stand committed until costs are paid is 


are: (1) that the court, upon failure of 
prosecution, is to be satisfied from all the 
circumstances that the action of the com- 
plainant was malicious or without prob- 
able cause; (2) that the imprisonment un- 
til costs are paid is not a part of tue 
judgment there permitted: Id. 


void: In re Permstick, 3 Wash. 672. 


$ 2045. (6827.) Custody and Inspection of. 

An indictment, when found by the grand jury, must be presented by 
their foreman, in their presence, to the court and filed by the clerk, and 
remain in his office as a publie record; but if the defendant has not been held 
to answer the charge, neither the indictment, nor any order or process in 
relation thereto, must be inspected by any person other than the judge of 
the court, or an officer thereof, in the discharge of a duty concerning the 
same, until after the arrest of the defendant. [L. *69, p. 239, $ 175; Cd. “sl, 
$ 997; 2 H. C., $ 1225.] 


§ 2046. (6828.) Secrecy as to Indictment. 

No grand juror or officer of the court must disclose any fact concerning 
such indictment while it is not subject to public inspection; and a violation 
of this section or the foregoing section is punishable as a contempt. [L. ’69, 
p. 239, $ 176; Cd. ’81, $ 998; 2 H. C., $ 1226.] 

See supra, $ 2039, grand jury not to disclose. 
See infra, § 2378, penalty for violating secrecy. 


§ 2047. (6829.) Indictment Found “Not a True Bill,” Filing, etc. 
When a person has been held to answer a criminal charge, and the indict- 
ment in relation thereto is not found a “true bill,” it must be indorsed “not 


1017 


$5 2048-2050 PROCEDURE IN CRIMINAL ACTIONS. [Tirte XIII 


a true bill,’’ which indorsement must be signed by the foreman, and pre- 
sented to the court and filed with the clerk, and remain a public record; but 
in the case of an indictment not found ‘‘a true bill,’’ against a person not so 
held, the same, together with the minutes of the evidence in relation thereto, 
must be destroyed by the grand jury. [L. ’69, p. 239, § 177; Cd. ’81, § 999; 
2 H. C., $ 1227.] 


§ 2048. (6830.) Effect of Finding ‘‘Not a True Bill.” 

When an indictment indorsed ‘‘not a true bill’’ has been presented in 
court and filed, the effect thereof is to dismiss the charge; and the same can- 
not be again submitted to or inquired of by the grand jury, or made the cause 
of an information, unless the court so order. (Cf. L. ’69, p. 239, $ 178; Cd. 
"81, $ 1000; L. ’91, p. 49, $ 16; 2 H. C., $ 1228.) 


ject to its discretion: Lybarger v., State, 
2 Wash. 552, 560. 


This section is not intended to confer 
any right upon the defendant, but simply 
to expedite the business of the court, sub- 


§ 2049. (6831.) Presentment, Defined. 

A presentment is an informal statement of facts, for the purpose of 
obtaining the advice of the court as to the law thereon. It is made by the 
foreman, in the presence of the grand jury, and with the concurrence of 
twelve of their number. A presentment is not to be filed in court, or pre- 
served beyond the sitting of the grand jury. [Cf. L. ’69, p. 239, $ 179; Cd. 
"81, $ 1001; L. ’91, p. 49, § 17; 2 H. C., $ 1229.) 


§ 2050. (6832.) Information, Filing, Indorsement, etc. 

All informations shall be filed in the court having jurisdiction of the 
offense specified therein, by the prosecuting attorney of the proper county as 
informant; he shall subscribe his name thereto, and indorse thereon the names 
of the witnesses known to him at the time of filing the same, and at such time 
before the trial of any case as the court may, by rule or otherwise, prescribe 
he shall indorse thereon the names of such other witnesses as shall-then be 
known to him; and said court shall possess and may exercise the same powers 
and jurisdiction to hear, try, and determine all such prosecutions upon infor- 
mation, to issue writs and process, and do all other acts therein, as it possesses 
and may exercise in cases of like prosecutions upon indictments, [L. ’90, 
p. 101, $ 2;2 H. C., $ 1230.] 


See supra, $ 2024, offenses which may be prosecuted by information. 


Cited in 3 Wash. 173; 7 Wash. 309; 7 
Wash, 465; 7 Wash, 509; 14 Wash. 411; 
30 Wash. 139; 33 Wash. 326, 327. 

The following (§ 4, Laws of 1890, p. 
101) is here given because believed to be 
partly, at least, in force: 

“$ 4. That the provisions of the crim- 
inal code of the late territory now in 
force in this state in relation to prosecu- 
tions, crimes and misdemeanors or indict- 
ments, and all other provisions of law ap- 
plying to prosecutions upon indictments, 
to writs and process therein, and the is- 
suing and service thereof, to motions, 
pleadings, trials and punishments, or the 
execution of any sentence, and to all other 
proceedings in cases of indictment, wheth- 
er in the court of original or appellate 


jurisdiction, shall in the same manner and 
to the same extent, as near as may be, 
apply to information and all prosecutions 
and proceedings thereon.” 

INFORMATION, SUBSCRIPTION.—An 
information is sufficiently subscribed when 
the deputy prosecuting attorney subscribes 
his principal's name thereto: Hammond 
v. State, 3 Wash. 171; State v. Riddell, 
35 Wash. 324. 

COPY OF.—A defendant is not entitled 
to another copy of the information, upon 
the indorsement of additional witnesses 
thereon, but notice of the addition of new 
names is sufiicient: State v. Nordstrom, 
7 Wash. 506. 

A motion requiring the state to furnish 
a bill of particulars will not be sustained 
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where the information presents a clear 
statement of facts sufficient to advise the 
defendant of the particulars of the crime 
charged: State v. Lewis, 31 Wash. 515; 
State v. Lewis, 31 Wash. 75. 

Indorsement of witnesses: See 1 Rem- 
ington’s Digest, pp. 796, 797, §§ 197-200; 
State v. Phelps, 22 Wash. 181; State v. 
Champoux, 33 Wash. 339; State v. Sex- 
ton, 37 Wash. 110; State v. Van Waters, 
36 Wash. 358; State v. Hunter, 18 Wash. 
670. 

In the absence of a rule of court, the 
prosecuting attorney may, under this sec- 
tion, indorse upon the information during 
the impaneling of a jury the names of 
additional witnesses, as the trial does not 
commence until the jury has been accepted 
and sworn: State v. Lee Doon, 7 Wash. 
308. 

The indorsement of additional witnesses 
upon an information shortly before trial 
is a matter within the discretion of the 
court, and does not constitute error unless 
there is abuse of such discretion: State 
v. Holmes, 12 Wash. 170. 

If defendant proceeds to trial without 
objection that the names of certain wit- 
nesses for the states had not been in- 
dorsed upon the information, the presump- 
tion is that he considers himself ready 
for trial and was not injured with want of 
notice: State v. John Port Townsend, 7 
Wash. 462. 

The misspelling of the names of wit- 
nesses for the state as indorsed upon the 
indictment does not require the exclusion 


§ 2051. 


FINDINGS AND PRESENTMENT OF INDICTMENTS. 


$$ 2051, 2052 


of their testimony, where they testified 
at the preliminary examination and were 
called and sworn in open court before the 
commencement of the trial, as the only 
object of the statute requiring the indorse- 
ment of the names of the state's witnesses 
upon the indictment is to guard against 
surprise: State v. Everett, 14 Wash. 574. 

The technical omission to indorse names 
of witnesses on an information is not 
ground for reversal, where they were writ- 
ten in the body of the information: State 
v. McGonigle, 14 Wash. 594. 

The indorsement of the name of an ad- 
ditional witness upon the information af- 
ter the beginning of the trial only entitles 
the defense to a continuance, and is not 
ground of error when a continuance for 
that reason is not applied for: State v. 
Holedger, 15 Wash. 443. 

If it does not appear that the defendant 
in a criminal prosecution was prejudiced 
by the fact that the names of witnesses 
offered in rebuttal by the state were not 
indorsed upon the information, and no 
continuance was asked for on that ground, 
the error will be held harmless: State v. 
Regan, 8 Wash. 506; citing State v. John 
Port Townsend, supra. 

The court may permit the indorsement 
of names of additional witnesses on the 
information, during the course of the 
trial, in furtherance of justice, which ac- 
tion, in case of surprise, would entitle 
defendant to a reasonable continuance for 
the purpose of meeting the unexpected evi- 
dence: State v. Bokien, 14 Wasa, 403. 

y 


(6833.) Verification of Information. 


All informations shall be verified by the oath of the prosecuting attor- 


ney, complainant, or some other person. 


Cited in 3 Wash. 174; 6 Wash. 643; 20 
Wash. 514. 

Verification: See 2 Remington’s Digest, 
p. 1468, §§ 23-25. 

When the information is amended it 
should be reverified: State v. Van Cleve, 
5 Wash. 642, 643. 

The verification of the information by 
_the deputy prosecuting attorney is suffi- 
cient under this section, and the fact that 
in the body of the affidavit he is described 
as prosecuting attorney, instead of deputy, 
is immaterial: Hammond v. State, 3 Wash. 
171; and. if defendant goes to trial with- 
out objection to the irregularity, or in- 


§ 2052. 
Answer. 


[L. '91, p. 49, $ 18; 2 H. C., $ 1231.] 


sufficiency of the verification, the objec- 
tion is waived: Id. 

If the verification to an information is 
made by the prosecuting attorney, before 
the deputy county clerk, it is proper that 
the jurat should be signed by such officer 
in his own name; and he need not sign 
his principal by himself as deputy: State 
v. Devine, 6 Wash. 587; State v. Rosener, 
8 Wash. 42; State v. White, 12 Wash. 417, 
419. 

A verification to the effect that the 
information is true, as affiant “verily be- 
lieves,” is sufficient: State v. Cronin, 20 
Wash. 512. 


(6834.) Commitment or Recognizance of Defendant Held to 


Any person who may according to law be committed to jail, or become 


recognized, or held to bail with sureties for his appearance in court to answer 
to any indictment, may in like manner so be committed to jail, or become 
recognized and held to bail for his appearance to answer to any information 
or indictment, as the case may be. [L. ’90, p. 101, $ 5; 2, H. C., $ 1587.] 


See supra, § 1957, recognizance, when and how taken, 
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§ 2053. (6835.) Duty of Prosecuting Attorney Relating to Preliminary 
| Examinations, 

It shall be the duty of the prosecuting attorney of the proper county to 
inquire into and make full examination of all the facts and circumstances 
connected with any case of preliminary examination, as provided by law, 
touching the commission of any offense, wherein the offender shall be com- 
mitted to jail, or become recognized or held to bail; and if the prosecuting 
attorney shall determine, in any such case, that an information ought not to 
be filed, he shall make, subscribe, and file with the clerk of the court a state- 
ment in writing containing his reasons, in fact and in law, for not filing an 
information in such case, and such statement shall be filed at and during 
the session of court at which the offender shall be held for his appearance: 
Provided, that in such case, such court may examine such statement, 
together with the evidence filed in the case, and if, upon such examination, 
the court shall not be satisfied with such statement, the prosecuting attorney 
shall be directed by the court to file the proper information, and SEE the 
case to trial. [L. ’90, p. 102, $ 6; 2 H. C., $ 1232.] 


See supra, $ 1949 et seq., examination before Lee 
See supra, § 2024, offenses which may be prosecuted by information, 
See supra, § 2050, information, filing, ete. 


Cited in 43 Wash. 20. 


CHAPTER XIV. 
REQUISITES OF INDICTMENTS AND INFORMATIONS. 


§ 2054. (6839.) First Pleading. 

The first pleading on the part of the state is the indictment or informa- 
tion. [Cf. L. ’69, p. 240, $ 181; Cd. ’81, $ 1003; L. *90, p. 49, $ 19; 2 H. C., 
$ 1233. ] 7 

Cited in 23 Wash. 549. 


§ 2055. (6840.) Contents of Indictment or Information. 
The indictment or information must contain,— 

1. The title of the action, specifying the name of the court to which the 
indictment or information is presented, and the names of the parties; 

2. A statement of the acts constituting the offense, in ordinary and concise 
language, without repetition, and in such manner as to enable a person of 
common understanding to know what is intended. (Cf, L. ’69, p. 240, $ 182; 
Cd. ’81, $ 1004; L. 791, p. 49, § 20; 2 H. C., $ 1234.] 

See notes to $$ 2012, 2013, 2015, offense occurring partly in one and partly in another 
Pee atid, § 2057, particulars in which information must be direct and certain, 

See infra, $ 2058, true name may be inserted, when. 

See intra, § 2064, words of the statute need not be strictly followed. 


See infra, $ 2065, requisites of information, ete., and notes. 
See infra, $ 2096, defendant required to declare his true name, 


Cited in 9 Wash. 10, 97; 11 Wash. 418; An indictment, under our statutes, is a 
12 Wash, 353; 15 Wash. 7; 20 Wash. 249; plain statement in ordinary and concise 


23 Wash. 349; 34 Wash. 600; 38 Wash. language of a fact or state of facts: State 


272; 43 Wash. 121; 48 Wash. 263. v. Womack, 4 Wash. 19, 23. 
An information sutticiently shows that 
the prosecution is in the name of the state The venue of a crime is sufficiently set 
when the caption of the information en- forth as being in Kin; county, charging 
titles the case as the “State of Washing- the same as having been committed in the 
ton against” the defendants, naming them: City of Seattle; the court taking judicial 
State v. Devine, 6 Wash. 587. notice of the fact that such city is in that 
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SE ae en 2 W. T. 283; Under this section an information de- 
ate v. Fetterly, ‘ash. 599. ibi 

Where an information charges the de- oc properiy alleged o nave: been 
fendant with carrying on the business of roren aN: WG Cera Aces, ; of the value 
barbering on Sunday on a day named, of $200, the property of F., is sufficiently 
which in fact was Sunday, the court will certain and specific: State v. Shuck, 38 
take judicial notice of the day: State v. Wash 270 

Bergfeldt, 41 Wash. 234. veer 


§ 2056. (€841.) Form of Indictment. 
The indictment may be substantially in the following form :— 


The State of Washington, 


y Superior Court of the State of Washington, 


AB for the County of E 

A B is accused by the grand jury of the , by this indictment, of the 
crime of (here insert the name of the crime, if it have one, such as treason, 
murder, arson, manslaughter, or the like; or if it be a crime having no 
general name, such as libel, assault and battery, and the like, insert a brief 
description of it as given by law), committed as follows :— 

The said A B, on the day of , 18—, in the county of —, afore- 
said (here set forth the act charged as a crime). 

Dated at , in the county aforesaid, the day of ——, A. D., 18—. 
(Signed) C D, Prosecuting Attorney. 


(Indorsed) A true bill. 
(Signed) E F, Foreman of the Grand Jury. 
[Cf. L, ’69, p. 240, $ 183; Cd. ’81, $ 1005; L. ’91, p. 50, $ 21; 2 H. C., $ 1235.] 


Cited in 9 Wash. 98. Timmerman v. Territory, 3 W. T. 445; 
Form of indictment suitable for use by Frederick v. Territory, 2 Wash. 358; State 
grand jurors and Br attorneys: v. Day, 4 Wash. 104, 105. 
Leonard v. Territory, 2 W. T. 381, 400; 


§ 2057. (6842.) Indictment or Information must be Direct and Certain. 
The indietment or information must be direct and certain, as it 

. regards: — 

1. The party charged; 

2. The crime charged; and 

3. The particular circumstances of the crime charged, when they are neces- 
sary to constitute a complete crime. [Cf. L. ’54, p. 112, $ 61; L. ’69, p. 241, 
$ 184; Cd. ’81, $ 1006; L. *91, p. 50, $ 22; 2 H. C., $ 1236. ] 

See supra, $ 2055, contents of indictment, ete., and notes. 

See infra, $ 2065, requisites of indictment, etc., and notes. 


Cited in 4 Wash. 107; 15 Wash. 444; 21 and the facts constituting the crime, that 
Wash. 356; 22 Wash. 5; 27 Wash, 461; is all that is required under this section: 
27 Wash. 464; 34 Wash. 600. State v. Day, 4 Wash. 107; State v. Rob- 


If the information is direct and certain erts, 22 Wash. 1. 
as to the crime charged, the party charged, 


$ 2058. (6843.) True Name Inserted, When, 

When a defendant is designated in the indictment or information by a 
fictitious or erroneous name, and in any stage of the proceedings his true 
name is discovered, it may be inserted in the subsequent proceedings, refer- 
ring to the fact of his being indicted or informed against by the name 
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mentioned in the indictment or information. [Cf. L. ’69, p. 241, § 185; Cd. 
'81, $ 1007; L. ’91, p. 50, $ 23; 2 H. C., $ 1237.] 
See supra, § 2055, notes, contents of indictment, ete. 


See infra, § 2065, notes, requisites of indictment, ete. 
See infra, § 2096, true name ascertained on arraignment. 


§ 2059. 


(6844.) One Crime to be Charged and in One Form Only. 


The indictment or information must charge but one crime, and in one 
form only, except that where the crime may be committed by use of different 
means, the indictment or information may allege the means in the alterna- 


tive. 
$ 1238.] 


Cited in 7 Wash. 463; 15 Wash. 444; 20 
Wash. 164; 27 Wash. 464; 32 Wash. 302; 
42 Wash. 674; 51 Wash. 226. 

Duplicity: See 2 Remington's Digest, pp. 
1480, 1481, 88 73-77; State v. Butts, 42 
Wash. 455; Stato v. Bliss, 27 Wash. 463; 
State v. McCormick, 20 Wash. 94; State v. 
Nelson, 39 Wash. 221; State v. Klein, 38 
Wash. 475; State v. Michel, 20 Wash. 162; 
State v. Snider, 32 Wash. 299; State v. Dix, 
33 Wash. 405;*State v. Ilomaki, 40 Wash. 
629; State v. Holedger, 15 Wash. 443; State 
v. Newton, 29 Wash. 373; State v. Elswood, 
15 Wash. 453; State v. Priest, 32 Wash. 74; 
State v. Adams, 41 Wash. 552; State v. Will- 
iams, 43 Wash. 505; State v. Lewis, 31 
Wash. 75; State v. Osborne, 39 Wash. 548, 


$ 2060. 


[Cf. L. ’69, p. 241, $ 186; Cd. ’81, $ 1008; L. ’91, p. 50, $ 24; 2 H. C., 


An indictment which charges the steal- 
ing, at time and place, a horse as prop- 
erty of one Mary, and another horse the 
property of , charges but one offense 
—a single transaction. But if the trans- 
action were double, objection on this 
ground, if not made until after verdict, 
comes too late: Territory v. Hevwood, 2 
W. T. 180; State v. Rogan, 18 Wash. 43; 
State v. Anderson, 30 Wash. 14. 

Under this section an information charg- 
ing an assault with a deadly weapon is 
not bad for duplicity on the ground that 
it alleges that the assault was made “with- 
out considerable provocation, and with a 
willful, malignant and abandoned heart”: 
State v. John Port Townsend, 7 Wash. 462. 


(6845.) Statement as to Time When Offense Committed. 


The precise time at which the crime was committed need not be stated 


in the indictment or information; but it may be alleged to have been com- 
mitted at any time before the finding of the indictment or the filing of the 
information, and within the time in which an action may be commenced 


therefor, except where the time is a material ingredient in the crime. 


(Cr. 


L. 69, p. 241, $ 187; Cd. ’81, $ 1009; L. ’91, p. 51, $ 25; 2 H. C., $ 1239.] 


Cited in 13 Wash. 338; 30 Wash. 16; 
35 Wash. 154; 39 Wash. 551. 

An information charging a murder “on 
or about” a certain date is sufficient, under 
this section: State v. Williams, 13 Wash. 
335. 

Time of offense: See 2 Remington’s Di- 
gest, p. 1472, §§ 40-43; Id., p. 1484, § 95; 


§ 2061. 


State v. Gottfreedson, 24 Wash. 398; 
State v. Anderson, 30 Wash. 14; State v. 
Osborne, 39 Wash. 548; State v. Cham- 
poux, 33 Wash. 339; State v. Schaffer, 31 
Wash. 305; State v. Smith, 19 Wash. 376; 
State v. Hoshor, 26 Wash. 613; State v. 
Bergfeldt, 41 Wash. 234; State v. Nelson, 
39 Wash. 221. . 


(6846.) Statement as to Person Injured or Intended to be. 


When the crime involves the commission of or an attempt to commit 
a private injury, and is described with sufficient certainty in other respects 
to identify the act, an erroneous allegation as to the person injured or 


intended to be injured is not material. 
2 II. C., $ 1240.] 
Cited in 35 Wash. 154. 


It is not necessary in charging one with 
the crime of employing a female in a place 
where intoxicating liquors are sold to al- 
lege in the information the name of the 
female so employed: State v. Considine, 
16 Wash, 308. 


[L. ’69, p. 241, $ 188; Cd. ’81, $ 1010; 


An information charging a bank officer 
with receiving a deposit after the insolv- 
ency of the bank should allcge the name 
of the depositor in order to identify the 
act of such deposit with certainty, and a 
failure to do so does not identify the act 
under this section: State v. Oleson, 35 
Wash. 149. 
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§ 2062. (6847.) Animal, What Description of Sufficient. 

When the crime involves the taking of or injury to an animal, the indict- 
ment or information is sufficiently certain in that respect if it describes the 
animal by the common name of its class. [Cf, L. 69, p. 241, $ 189; Cd. ’81, 
$ 1011; L. ’91, p. 51, § 26; 2 H. C., $ 1241.] 


As to sufficiency of description of animals, see State v. Barkuloo, 18 Wash, 141; State v. 
Shuck, 38 Wash. 270. 


$ 2063. (6848.) Construction of Words and Phrases. 

The words used in an indictment or information must be construed in 
their usual acceptance, in common language, except words and phrases 
defined by law, which are to be construed according to their legal meaning. 
[Cf. L. *69, p. 241, $ 190; Cd. ’81, $ 1012; L. ’91, p. 51, § 27; 2 H. C., $ 1242. ] 


See supra, $ 2011, word “person” defined. 
Cited in 23 Wash. 549. 


8 2064. 


(6849.) Words of the Statute Need not be Strictly Pursued. 


Words used in a statute to define a crime need not be strictly pursued in 
the indictment or information, but other words, conveying the same meaning, 


may be used. [Cf. 
2H. C., $ 1243.] 


Cited in 8 Wash. 464; 11 Wash. 518; 12 
Wash. 463; 21 Wash. 272; 22 Wash. 276; 
31 Wash. 247. 

Bufficiency of substituted words: See 2 
Remington's Digest, p. 1477, $ 62; State 
v. Bohn, 19 Wash. 36; State v. Young, 22 
Wash. 273. 

Under this section, allowing words con- 
veying the same meaning as the statu- 
tory words to be used, the word “mali- 
cious” is supplied by the words “of his 
premeditated malice”: State v. Ackles, 8 
Wash. 462, 

A charge in an information. being in the 
language of the statute defining the of- 
fense, is sufficient: Watts v. Territory, 1 
W. T. 409; Schilling v. Territory, 2 W. 
T. 283; State v. Dav, 4 Wash. 104, 107; 
State v. Knowlton, 11 Wash. 512, 518. 


§ 2065. 


L. ’69, p. 241, $ 191; Cd. ’81, $ 1013; L. '91, p. 51, $ 28; 


An information for embezzlement charg- 
ing the crime substantially in the terms 
of the statute is sufficient: State v. Turn- 
er, 10 Wash. 94. 

An information in a prosecution for 
making an aperture in a dam used for 
agricultural purposes is sufficient where it 
charges that the dam was used for irriga- 
tion purposes, as the terms are synony- 
mous: State v. Tiffany, 44 Wash. 602. 

An information, though not charging 
that the prosecutrix was under the age of 
consent, is good as against an objection 
made for the first time after verdict, when 
it alleges that the prosecutrix was at the 
time of the offense “of the age of sixteen 
years,” the age of consent being eighteen 
years: State v. Fetterly, 33 Wash. 599. 


(6850.) Requisites of Indictments, etc. 


The indictment or information is sufficient if it can be understood there- 


from,— 


1. That it is entitled in a court having authority to receive; 
2. That it was found by a grand jury of the county in w vhich the court 


was held; 


3. That the defendant is named, or if his name cannot be discovered, that 
he is described by a fictitious name, with the statement that his real name is 


to the jury unknown: 


4. That the crime was committed within the jurisdiction of the court, 
except where, as provided by law, the act, though done without the oe 
in which the court is held, is triable therein; 

9. That the crime was committed at some time previous to the finding of 
the indictment, or filing of the information, and within the time limited by 
law for the commencement of an action therefor; 
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6. That the act or omission charged as the crime is clearly and distinctly 
set forth in ordinary and concise language, without repetition, and in such 
a manner as to enable a person of common understanding to know what is 


intended; 


7. [That] the act or omission charged as the crime is stated with such a 
degree of certainty as to enable the court to pronounce judgment upon a con- 
vietion, according to the right of the case. [L. ’69, p. 242, § 192; Cd. ’81, 
$ 1014; L. ’91, p. 51, § 29; 2 H. C., $ 1244.] 


See supra, § 2013 et seq., venue of offenses. 


See supra, § 2055, and notes, contents of indictment and information, 

See supra, § 2056, and notes, form of indictments. 

See supra, $ 2057, indictment, etc., to be direct and certain, 

See supra, § 2058, insertion of true name of defendant, 

See supra, § 2059, and notes, duplicity of charge. 

See supra, § 2060, and notes, precise time immaterial. 

See supra, § 2061, statement as to person injured, ete. 

See supra, § 2064, and notes, words of statute need not be strictly followed, 
See intra, $ 2U67 et seq., facts in particular cases, how pleaded. 


Cited in 4 Wash. 107; 9 Wash. 99, 403; 
10 Wash. 98; 11 Wash. 419; 13 Wash. 338; 
23 Wash. 550; 29 Wash. 373; 31 Wash. 247, 
310; 33 Wash. 346; 51 Wash. 226, 228. 

Requisites and sufficiency of accusation: 
See 2 Remington’s Digest, pp. 1469, 1479, 
§§ 26-70. The fact that an information 
does not charge the same crime as that 
upon which the accused was committed 
upon the preliminary examination is no 
ground for setting it aside: State v. My- 
ers, 8 Wash, 177. 

In the case of extradition, a prisoner ex- 
tradited upon a certain charge may be 
tried for an offense slightly ditterent from 
the charge, if nothing appears to suggest 
fraud in seeuring the extradition: Harland 
v. Territory, 3 Wash. 131. 

It is a matter of diseretion to allow the 
prosecuting attorney to withdraw an in- 
formation on file prior to trial, and file 
another charging the same offense: State v. 
Gile, 8 Wash, 12; State v. Friedrich, 4 
Wash, 264. 

The provision of the code requiring the 
county commissioners to select annually a 
list of persons qualified to serve as grand 
jurors is not mandatory; and an indict- 
ment found by a grand jury selected by a 
venire of the preceding year which had 
not been exhausted is not prejudicial to 
the defendant when the jury is otherwise 
qualified to serve: State v. Krug, 12 Wash. 
239. 

When objection to the jurisdiction of a 
court on account of the ineligibility of the 
judge is not urged until after the submis- 
sion of a cause to the jurisdiction, the 
objection is waived, as well in criminal 
as in civil proceedings: State v. Holmes, 12 
Wash, 170. 

A law changing the mode of procedure in 
prosecutions for crime from an indictment 
to an information does not contain any 
of the clements or respond te any of the 
accepted definitions of an ex post facto 
law although the offense under the prose- 
cution may have been committed prior 


to the change in the law: Lybarger v. 
State, 2 Wash. 552; but see State v. Mc- 
Carty, 1 Wash. 377. 


Subject matter of allegations: See 2 
Remington’s Digest, p. 1469, §§ 27-32; 
State v. Halbert, 14 Wash. 306; State v. 
McGilvery, 20 Wash. 240; State v. Lewis, 
31 Wash. 515; State v. Druximan, 34 
Wash. 257; State v. Douette, 31 Wash. 6; 
State v. Ryan, 34 Wash. 597; Armstrong 
v. Van de Vanter, 21 Wash. 682; State 
v. Power, 24 Wash. 34; State v. Nelsun, 
39 Wash. 221. 


In a prosecution for the statutory of- 
fense of “willfully or maliciously” mak- 
ing an aperture in a dam for agricultural 
purposes, it is not necessary to charge 
that the act was maliciously done; since 
“or” cannot be construed to mean “and’’ 
în this connection: State v. Tiffany, 44 
Wash. 602. 


Statutory offenses—Sufficiency of aver- 
ments in the language of the statute— 
Suflicieney of substituted words: See 2 
Remington’s Digest, p. 1477, §§ 60-62. 

An indictment under our statute is a 
plain statement in ordinary and concise 
language of a fact or state of facts: State 
v. Womack, 4 Wash. 19, 23. 


Useless allegations cannot, in an infor- 
mation, destroy the legal effect of necessary 
averments: State v. Ackles, 8 wash. 462. 

It is unnecessary that an information 
charging a erime should set forth the con- 
ditions which the law provides must exist 
in order that a prosecution may be by in- 
formation: State v. Munson, 7 Wash. 239; 
State v. Anderson, 5 Wash. 350. 

If the information is direct and certain 
as to the crime charged, the party charged, 
and the facts constituting de crime, that 
is all that is required under § 2057, supra: 
State v. Dav, 4 Wash. 104-107. 

An information which omits the name 
of the defendant in the charging part, but 
names him in the accusing part, is suf- 
cient: Whitcher v. State, 2 Wash. 256. 
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In case of a statutory offense, unknown 
to the common law, an indictment should 
charge the offense to have been under the 
circumstances and with the intent men- 
tioned in the statute; but even in such 
case, the exact words of the statute need 
not be followed, provided words of equiv- 
alent meaning be employed: Leschi v. Ter- 
ritory, 1 W. T. 13. 

It is the general] rule that it is sufficient 
if the information or indictment charges the 
offense substantially in the language of the 
statute defining the crime: Foster v. Terri- 
tory, 1 Wash. 411; Watts v. Territory, 1 
W. T. 409; State v. Day, 4 Wash. 104; 
State v. Wilson, 9 Wash. 16; State v. 
Reis, 9 Wash. 329; State v. Turner, 10 
Wash. 94; State v. Phelps, 22 Wash. 
181; State v. Levan, 23 Wash. 547; State 
v. Hoshor, 26 Wash. 643; State v. Ryan, 
34 Wash. 597; State v. Bogardus, 36 Wash. 
297; State v. Smith, 40 Wash. 615; State 
v. Lewis, 42 Wash. 672. But this rule does 
not apply when the law does not suff- 
ciently set out the facts so that the de- 
fendant may have notice of that with which 
he is charged: State v. Carey, 4 Wash. 
424; State v. Ryan, 34 Wash. 597. If the 
necessary facts constituting a statutory crime 
are so stated in an information that a man 
of common understanding can determine 
therefrom the offense with which he is 
charged, the information will be held suf- 
ficient under this section: State v. Phelps, 
22 Wash. 181; State v. Levan, 23 Wash. 
547; State v. Whitworth, 30 Wash. 47; 
State v. Smith, 31 Wash. 245; State v. 
Druxinman, 34 Wash. 257; State v. Ryan, 
34 Wash. 497; State v. Nelson, 39 Wash. 
221; State v. Davis, 43 Wash. 116. 

An information is amendable on leave 
of the court of another county to which 
the prosecution has been transferred on 
a change of venue: State v. Lyts, 25 Wash. 
347. 

ACCESSORY.—An information against 
an accessory before the fact is suflicient 
when it charges the commission of the 
crime by him as a principal, without set- 
ting out the acts going to show that he 
aided and abetted in its commission: State 
v. Golden, 11 Wash. 422, See supra, $ 2007 
et seq., and notes, 

ARSON: See 1 Remington's Digest, p. 
270, $8 1-6; State v. Mann, 39 Wash. 144; 
State v. McLain, 43 Wash. 124. It is 
unnecessary in charging the crime of ar- 
son to allege that the dwelling-house set 
fire to was used and occupied as the place 
of abode by any person or persons: Me- 
Claine v. Territory, 1 Wash. 345. 

An information charging defendant with 
the crime of arson in setting fire to “a 
two-story wooden storehouse building” is 
suflicient in description, although the low- 
er story only was a storehouse and the 
upper a lodging-house: State v. Biles, 6 
Wash. 186. 

An information sufficiently alleges the 
place of the commisson of the crime of 
arson when it charges the defendant, on 
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a day named, “in the county of Spokane, 
state of Washington, did then and there 
unlawfully and maliciously set fire to and 
burn a certain storehouse building, the 
prone of another”: State v. Meyers, 9 

Fash. 8, 

ASSAULT WITH INTENT TO COM- 
MIT MURDER: See 1 Remington’s Digest, 
p. 1387, $ 32; State v. Michel, 20 Wash. 
162; State v. Young, 22 Wash. 273; State 
v. MeCormick, 20 Wash. 94; State v. Dun- 
lap, 25 Wash. 292; State v. Snider, 32 
Wash. 299; State v. Levan, 23 Wash. 547. 
An information charging assault with intent 
to commit murder sufficiently charges an as- 
sault, though not following the words of the 
statute defining that offense, when it alleges 
that defendant, having the present ability, 
attempted to kill a certain person with a 
Pistol: State v. Feamster, 12 Wash. 461; 
and an information charging that the ac- 
cused “did unlawfully, purposely and of his 
premeditated malice, and with intent to 
murder, assault and shoot one Benjamin 
Franklin with a deadly weapon,” sufliciently 
charges assault with intent to commit mur- 
der in the second degree: State v. Ackles, 
8 Wash. 462. 

Under § 2064, supra, allowing words con- 
veying the same meaning as the statutory 
words to be used, the word “maliciously” 
is supplied by the words “of his premed- 
itated malice”: Id. 

An information which alleges in the for- 
mal part that the defendant is “guilty of 
the crime of assault with the intent to com- 
mit murder,” but which fails, in setting out 
the acts constituting an assault, to atlirma- 
tively charge that by such acts defendant 
intended to murder the party assaulted, 
merely charges the crime of assault: Wat- 
son v. State, 2 Wash. 504. See notes to 
$ 2168, infra. 

WITH DEADLY WEAPON.—An in- 
formation charging assault with a deadly 
weapon is not bad for duplicity under 
$ 2059, supra, on the ground that it alleges 
the assault was made “without considerable 
provocation, and with a willful, malignant 
and abandoned heart”: State v. John Port 
Townsend, 7 Wash. 462. 

With intent to commit felony, see State 
v. Costello, 29 Wash. 366. 

In an indictment charging defendant with 
an assault with a deadly weapon with the 
intent to inflict a bodily injury, the employ- 
ment of the term “personal injury,” although 
the statute uses the term “bodily injury,” 
will not render the indictment insufficient: 
State v. Clayborne, 14 Wash. 622, 


WITH INTENT TO COMMIT RAPE: 
See 2 Remington’s Digest, pp. 2453, 2454, 
§§ 7-15; State v. Smith, 19 Wash. 376; 
State v. Hunter, 18 Wash. 670; State v. 
Dunlap, 25 Wash. 292; State v. Falsetta, 
43 Wash. 159; State v. Fetterly, 33 Wash. 
599 ; State v. Phelps, 22 Wash. 181. Although 
upon an information as framed, charging 
the crime of assault with intent to commit 
rape, the defendant might properly be con- 
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victed of assault and battery, the failure of 
the court to so instruct the jury is harmless 
error when the instructions, given at the re- 
quest of the defendant, required the jury, 
in order to render the verdict returned by 
them, to find from the evidence beyond a 
reasonable doubt not only that defendant 
committed an assault, but also that he in- 
tended to carry the force, if necessary, to 
the extent of consummated rape: State v. 
Courtemarch, 11 Wash. 446. 


BRIBERY: See 1 Remington’s Digest, p. 
398, § 2; Armstrong v. Van de Vanter, 21 
Wash. 682. An indictment for attempting 
to bribe a member of the state board of 
education charging that defendants “did 
then and there conspire together to tempt, 
silence, bribe and corrupt said member by 
then and there offering to pay him five 
thousand dollars, all of which defendants 
then and there did and performed to un- 
lawfully,” ete., is sufficient, as the ante- 
cedent of “did and performed” is obvi- 
ouslv the offering to pay, and not the con- 
spiring together: State v. Womack, 4 Wash. 
19. 


BURGLARY: See 1 Remington’s Digest, 
pp. 413, 414, §§ 3-10; State v. Dolson, 22 
Wash. 259; State v. Burton, 27 Wash. 528; 
State v. Nelson, 36 Wash. 126; State v. 
Randall, 36 Wash. 438; State v. Garbe, 34 
Wash, 395; State v. Lewis, 42 Wash. 672. 
Burglarious entry with intent to commit a 
felony is sufficiently alleged when the in- 
formation charges intent to commit grand 
larceny, followed by a statement of the acts 
intended, which, if carried into effect, would 
have constituted such offense: State v. Suf- 
ferin, 6 Wash. 107. 

An information for grand larceny charg- 
ing the breaking and entry of an office is 
suthe‘ent under $ 2794, infra, without alleg- 
ing that such office was a place wnere goods, 
etc., were kept for sale or deposit: Id. 

An information for burglary which 
charges the unlawful burglarious entry of 
a dwelling-house with intent to commit a 
felony therein is sufficient: State v. Wil- 
son, 9 Wash. 218; following Linbeck v. 
State, 1 Wash. 336; State v. Anderson, 5 
Wash, 350, 

Where a room in a hotel is leased for a 
definite period of time by one who keeps 
his effects there, and makes it his home and 
does not occupy it merely as a guest, an 
information against a person for burglari- 
ously entering such room should allere that 
it is the dwelling-house of the roomer, and 
not of the hotel-kceper: State v. Johnson, 4 
Wash. 593. 

Tn a prosecution for burglary, an infor- 
mation charging the defendant with the un- 
lawful breaking and entering a certain honse 
is suflicient to sustain the charge, either 
by dav or night, without alleging an unlaw- 
ful entrv in the night-time, or an unlawful 
breaking and entering in the dovtime: State 
v. Miller, 3 Wash. 151. 

The averment that the hause broken into 
was a dwelling-house aud a nouse used as 
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a hotel and lodging-house, “the same being 
then and there the dwelling-house” of a 
party, was held sufücient under $ 2066: Id. 


If the information alleges that the bur- 
glarious entry of a house was made in a 
certain county, it is a sufficient averment 
that the house was within the county: State 
v. Johnson, supra. 

An information which charges that the 
defendant in the night-time did unlawfully 
break and unlawfully enter the dwelling- 
house of another, “with intent then and 
there to commit a misdemeanor therein,” 
is sufficient as charging the crime of bur- 
glary, as under § 2795, infra, the burden 
of showing with what intent he entered 
the house is cast upon the defendant: Lin- 
beck v. State, 1 Wash. 336. 


CONSPIRACY: See 1 Remington’s Di- 
gest, p. 507, § 3; State v. Stewart, 32 Wash. 
103; State v. Mann, 39 Wash. 144; State 
v. Hillman, 42 Wash. 615; State v. Messner, 
43 Wash. 206; Armstrong v. Van de Van- 
ter, 21 Wash. 682. Under § 2723, infra, 
the common-law offense of conspiracy is in- 
dictable, and an indictment which sufliciently 
charges the crime as at common law will 
support a judgment of conviction: Brad- 
shaw v. Territory, 3 W. T. 265. 


DISTURBING RELIGIOUS MEETING. 
The failure to charge the disturbance of a 
religious society as having been done will- 
fully will not render the information insuffi- 
cient, if other words of the same import 
are used: State v. Stuth, 11 Wash. 423. See 
supra, § 2064, as to language to be used in 
the charge. 


EMBEZZLEMENT: Sce 1 Remineton’s 
Digest, p. 1010, $$ 8-13; State v. McCau- 
ley, 17 Wash. 88; State v. Boggs, 16 Wash. 
143; State v. Dix, 33 Wash. 405; State v. 
Whitworth, 30 Wash. 47; State v, Raby, 31 
Wash. 111; State v. Lewis, 31 Wash. 75; 
State v. Hoshor, 26 Wash. 643; State v. 
Bogardus, 36 Wash. 297. When a public 
officer charged with the custody of publie 
funds misappropriates and embezzles the 
same, he may be prosecuted either under $ 
25U8 or $ 2812, infra: State v. Isensee, 12 
Wash, 254. 


Althongh an indictment drawn under $ 
2812, infra, charging a city treasurer with 
using money intrusted to him as such offcer 
for an unauthorized purpose, may charge the 
defendant with the crime of larceny, it is 
suflicient when it sets out the commission 
of the acts whereby he has unlawfully and 
fraudulently appropriated the money: Id. 

Under $$ 2812, 2813, infra, an indictment 
eharging a city treasurer with unlawfully, 
felomously and in a manner not authorized 
by law, using a certain amount of public 
money, under his care and control as such 
trensurer for safekeeping, in order to make 
a profit out of the same, is sufficiently direct 
and certain as to the crime charged and 
specifies with sufficient particularity the acts 
and circumstances necessary to constitute the 
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crime of embezzlement of public funds un- 
der said provisions of law: State v. Krug, 
12 Wash. 288. 


An indictment for embezzlement by an 
agent which does not allege that defendant 
was an agent for hire is insufficient under 
§ 2808, infra: Terry v. State, 1 Wash. 277; 
see State v. Turner, 10 Wash. 94, 95. 


An information for embezzlement is suf- 
ficient under § 2808, infra, and this section, 
which alleges that defendant, on a day and 
at a place named, was intrusted with a cer- 
tain sum of money, the property of another, 
which he took into his possession and was 
holding for and on account of such other, 
and that he did then and there fraudulently 
convert said money to his own use: Id. 


An information charging that a sum of 
money had come into the hands of the ac- 
cused as assignee of certain persons, and 
that at a certain time and place he had un- 
lawfully and fraudulently converted the same 
to his own use, sufficiently charges the crime 
of embezzlement under said $ 2508, infra, 
when interpreted in the light of this section: 
State v. Whiteman, 9 Wash. 402. 


An information for embezzlement alleging 
that the defendant in King county, state of 
Washington, on a day named, was agent of 
a certain person, and as such agent, was 
then and there intrusted with a certain sum 
of money, the property of his principal, and 
that thereafter, on a day named, he did 
unlawfully convert the same to his own 
use, is insuflicient, as it does not charge the 
conversion as taking place within said county 
of King: State v. Mayberry, 9 Wash. 194. 

An information charging one as having 
received by virtue of his office as county 
clerk a sum of money belonging to the 
county, which he unlawfully, knowingly, 
fraudulently and feloniously took and con- 
verted to his own use and embezzled, is 
suflicient to charge a crime under the pro- 
visions of § 2812: State v. Downing, 15 
Wash. 413; following State v. Isensee, 12 
Wash. 254. 

NUISANCES: See 2 Remington’s Digest, 
p. 2168, § 31; State v. Paggett, 8 Wash. 
579; State v. Schatfer, 31 Wash. 305. It ia 
sufficient, under Bal. Code, § 7359, to aver 
in an information that the defendant kept 
a house “used as a place of resort, where 
women are employed to draw custom and to 
dance, all of which is to the injury and 
common nuisance of all the people,” but the 
information should show that the character 
of the women alleged to have been employed 
or the manner of their deportment, and char- 
acter and quality of conversation, was such 
as tended to draw crowds of disorderly per- 
sons, or to debauch the morals of those re- 
sorting to the place: State v. Brown, 7 
Wash, 10; and in such case the information 
should aver that women were employed for 
the purposes mentioned at the time when it 
is alleged the defendant kept the house de- 
scribed therein: Id. 
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FALSE PRETENSES, OBTAINING 
MONEY UNDER: See 1 Remington’s Di- 
gest, p. 1244, $$ 6-12; State v. Kokicn, 14 
Wash. 403; State v. Ryan, 34 Wash, 597; 
State v. Phelps, 41 Wash. 470; State v. Mer- 
denhall, 24 Wash. 12; State v. Riddell, 33 
Wash. 324; State v. Ryan, 34 Wash. 297. In 
an information for obtaining money under 
false pretenses, it is unnecessary to set out 
the time, churacter or denomination of the 
money obtained: State v. Knowlton, 11 
Wash, 512; nor need it aver ownership of 
the money with directness and certainty, if 
it is made to appear from the information, 
considered as a whole, that the money was 
the property of the prosecutor: Id. See in- 
fra, § 2074. 

In such an information, an allegation that 
the prosecutor, being induced by certain 
pretenses and representations, “did buy” 
certain bars of metal from defendant, “and 
did then and there pay” defendant $5,000, 
is equivalent to an allegation that the de- 
fendant then and there “obtained” said sum 
of money: Id. 

Although an information for obtaining 
$5,000 in money for certain bars of metal, 
upon the false representations that they 
were of pure gold of the value of at least 
twenty dollars per ounce, alleges that the 
bars of metal were of no value, the variance 
is immaterial when the proof shows that 
they in fact contuined copper worth about 
one hundred and twenty dollars, but no mer- 
chantable gold: Id. 

In a prosecution for obtaining goods un- 
der false pretenses the information is suth- 
cient, if it appears therefrom, though not 
by direct and positive averment, that a 
party was induced to part with his prop- 
erty by reason of certain specified false pre- 
tenses: State v. Bokien, 14 Wash. 403. 

See infra, § 2843, obtaining money under. 


FORGERY: See 1 Remington's Digest, p. 
1263, § 4; State v. Newton, 29 Wash. 373. 
It is unnecessary, in an information charg- 
ing the crime of forgery, to set forth a copy 
of the forged instrument, as the acts con- 
stituting the crime may be fully and plainly 
set forth otherwise by appropriate words 
of description: State v. Wright, 9 Wash. 
96. See White v. Territory, 1 Wash, 279. 

An indictment for forgery which correetly 
sets forth a copy of the forged draft, with 
the exception of the figures cut therein, is 
not «defective, the figures cut in the draft 
in a legal sense being no part of the instru- 
ment: White v. Territory, supra. 

An indictment charging that defendant 
uttered and published as true a certain false 
and forged writing, which is set out in full 
in the indictment, is sufficient to warrant 
proof of the alteration of an instrument 
originally genuine: Id. See State v. Wright, 
9 Wash. 96. 

See infra, § 2071, pleading in forgery 
where destroyed instrument withheld. 

GAMING.—An indictment under $ 2094, 
infra, charging defendant with the crime 
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“of unlawfully and feloniously carrying on 
a swindling game called twenty-one, or top- 
and-bottom dice,” without any other or fur- 
ther description of these games, is too indefi- 
nite and insuflicient: Harland v. Territory, 
3 W. T. 132, 

In prosecution for conducting a game of 
faro, as proprietor, it is unnecessary that 
the information name the person with whom 
the game was played, as the gravamen of 
the offense is the conducting of such pro- 
hibited game as proprietor: State v. Wilson, 
9 Wash. 16; following Foster v. Territory, 
1 Wash. 411. 

An information charging defendant, in 
the language of the statute, with conducting 
a game of faro, is sufficient without de- 
scribing the offense, under the provisions 
of § 2924, infra, as the offense is so indi- 
viduated by the statute that the defendant 
has proper notice of what offense he is 
charged with, from the mere adoption of the 
statutory terms: State v. Wilson, supra. 

The misdemeanor of dealing, carrying on, 
opening, or conducting, either as owner, pro- 
prietor, or employee, whether for hire or 
not, any game of .... roulette .... as 
defined by § 2924, is necessarily included in 
the felony of conducting, carrying on, open- 
ing or causing to be opened, either as owner, 
proprictor, employee or assistant, whether 
for hire or not, any game of .... rou- 
lette . . . . in any house where persons re- 
sort for the purpose of playing any such 
game, as defined by Laws of 1903, page 63; 
and a conviction of the former may be had 
under an information for the latter offense, 
charging the conducting of a gambling re- 
sort by conducting and carrying on a game 
of roulette in a place where persons resort 
for that purpose: State v. Preston, 49 Wash, 
298. 


LARCENY: See 2 Remington's Digest, 
pp. 1701, 1702, 8$ 6-14; State v. Smith, 31 
Wash. 245; State v. Bliss, 27 Wash. 463; 
State v. Klein, 38 Wash. 475; State v. Butts, 
42 Wash. 455; State v. Dengel, 24 Wash, 
49, 63; State v. Morgan, 31 Wash. 226; 
State v. Barkuloo, 18 Wash. 141; State v. 
Burns, 19 Wash. 52; State v. Palmer, 20 
Wash, 207; State v. Shuck, 38 Wash. 270; 
State v. Phillips, 27 Wash. 364; State v. 
Johnson, 36 Wash, 294. A state court has 
jurisdiction to punish the crime of larceny 
committed by stealing the property of a 
railroad company which is in the hands of 
a receiver appointed by the United States 
court: State v. Coss, 12 Wash. 673. 

In the indietment it is not necessary to 
allege in whose possession the property was 
at the time of the larceny, but it is sufli- 
cient to allege and prove that the property 
stolen was the property of another: Id. 

Where defendant has been placed upon 
trial upon an information charging him with 
the larceny of “seventeen head ot horses of 
the valne of seven hundred dollars. being 
then and there the property of one Wiliam 
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Burbank,” the name of the owner is a ma- 
terial allegation in the charge, and it is 
error for the court to allow the information 
to be amended by the substitution of the 
name of “Walter” for “William”: State v. 
Van Cleve, 5 Wash. 642. 

It is not necessary in an information or 
indictment charging the larceny of several 
articles to allege the value of each separate 
article charged to have been stolen: State 
v. Brew, 4 Wash. 95; distinguishing Me- 
Carty v. State, 1 Wash. 377. 

An information charging defendant with 
the taking and stealing “ninety-three rail- 
road tickets of the aggregate value of one 
hundred and twenty dollars,” without alleg- 
ing the value of each ticket taken and show- 
ing that they were stamped, dated and signed, 
does not state facts sufficient to constitute 
the crime of larceny: McCarty v. State, su- 
pra. 
Under § 2074, infra, an information for 
grand larceny which describes the property 
taken as “a quantity of money of the value 
of seventy-seven dollars” is sufficient: State 
v. Hanshew, 3 Wash. 12. 

Sce infra, $ 2074, stolen money, etc., how 
deseribed. 

An information for the larceny of a sum 
of money need not contain a special alle- 
gation of the value of the money, under 
§ 2074, infra; State v. Blanchard, 11 Wash. 
116. 

Under § 2805, infra, an indictment was 
held sufficient, making it larceny for any 
person to receive “any money or other prop- 
erty whatever” by falsely representing or 
personating another, and that it is a crime 
for a person by such means to receive any 
kind or description of property of value: 
State v. White, 12 Wash. 417. 

An information based upon § 2807, infra, 
which alleges that the defendant borrowed 
and obtained the use of a diamond finger 
ring for one-half hour, and after the ex- 
piration of said time, “neglected to return 
said ring” and “converted and secreted same 
with intent to convert same to his own use,” 
sulliciently charges possession of the ring 
on the part of defendant without averment 
in the language of the statute, that the same 
came “into his possession by virtue of such 
borrowing or hiring”: State v. Kasper, 5 
Wash, 174. 

The inclusion, in an information charging 
the stealing of neat cat.le, of an allegation 
that they were of the value of twenty dol- 
lars per head, does not affect the validity 
of the information upon the ground that it 
constitutes an attempt to charge grand lar- 
cenv, as such allegation may be rejected as 
surplusage: State v. Kyle, 14 Wash. 550. 

LIQUORS—SALE WITHOUT LICENSE, 
In an information charging the defendant 
with the sale of intoxicating liquors with- 
out a license, in violation of § 2962, infra, 
an allegation that the name of the person to 
whom the sale was made is unknown, is 
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sufficient, without specifically naming him: 
State v. Bodecker, 11 Wash. 417. 

The word “kuowingly” in an information 
charging the selling of intoxicating liquor 
to a minor sufliciently charges the defend- 
ant with knowledge of the purchaser’s mi- 
nority: State v. De Paoli, 24 Wash. 71. 


MURDER—MANSLAUGHTER: Sce 1 
Remington’s Digest, pp. 1386, 1387, §§ 30, 
31; State v. Johnny Tommy, 19 Wash. 270; 
State v. Cronin, 20 Wash. 512; State v. 
Yandell, 34 Wash. 409; State v. Champoux, 
33 Wash. 339. 

An indictment charging murder, as at 
common law, is sufficient to sustain a verdict 
of murder in the first degree. The peculiar 
circumstances distinguishing murder in the 
first degree, under our statutes, need not 
be set out; and the jury, from the evidence, 
are to determine the degree: Leschi v. Ter- 
ritory, 1 W. T. 13. 

General intent to kill, without intent to 
kill a particular person, sufficient: State v. 
Barr, 11 Wash. 482. 

An indictment charging that defendant 
“purposely and of his deliberate and pre- 
meditated malice killed one John Scher- 
bring, then and there being, by then and 
there “purposely and of his deliberate and 
premeditated malice, shooting and thereby 
mortally wounding the said John Scherbring 
with a revolver pistol,” is sufficient to charge 
the crime of murder in the first degree: 
Freidrich v. Territory, 2 Wash. 358; Leon- 
ard v. Territory, 2 W. T. 381; Timmerman 
v. Territory, 3 W. T. 445; State v. Day, 
4 Wash. 104; State v. Smith, 9 Wash. 341. 

An information charging murder in the 
first degree is sufficient which alleges that 
defendant “purposely and of his deliberate 
and premeditated malice killed’ deceased 
“by then and there, purposely and of his 
deliberate and premeditated malice, shoot: 
ing and mortally wounding deceased, etc.”: 
State v. Day, 4 Wash. 104. 

It is unnecessary to allege that the act 
was done unlawfully, feloniously and of 
malice aforethought, or that deceased was 
murdered, or that he then and there died, 
or that he was a human being; nor need 
the part of his body wounded be designated: 
State v. Day, supra; approved in State v. 
Nordstrom, 7 Wash. 506, 508; State v. 
Payne, 10 Wash. 546. 

An information charged that the defend- 
ant “did feloniously, purposely and mali- 
ciously make an assault on one Edward 
Guthrie, and with a certain knife which he, 
the said defendant, then and there had and 
held in his hand, did then and there felo- 
niously, purposely and maliciously strike, 
stab, thrust and cut at, upon and into the 
said Edward Guthrie, inflicting upon the 
said Edward Guthrie one mortal wound, of 
which mortal wound the said Fdward Guth- 
rie then and there dicd”: Held, that the 
information was not bad for duplicity; that 
it charged acts constituting a crime; that 
it alleged the killing was done by means 
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of a knife in the hands of defendant, and 
that a knife is prima facie presumed to be : 
a deadly instrument: State v. Kegan, 8 
Wash. 506. 


An information charging murder in the 
first degree is sufficient when it charges that 
the accused, on & certain day, in a certaın 
county and state, “purposely and of his 
deliberate and premeditated malice, unlaw- 
fully and feloniously killed the (deceased), 
by then and there purposely and of his de- 
liberate and premeditated malice, shooting 
and cutting and mortally wounding the said 
(deceased) with a gun and knife, which 
the said (accused person) then and there 
held in his hand”: State v. Smith, 9 Wash. 
341. 

An indictment is not sufficient to sustain 
a sentence of murder in the first degree, 
which charges the assault and shooting to 
have been done purposely and of deliberate 
and premeditated malice; but does not aver 
the killing itself to have been done pur- 
posely and of deliberate and premeditated 
malice, and only charges manslaughter; nor 
does the conclusion “and so the jurors do 
say that the said A. L. feloniously and of 
deliberate malice did kill and murder,” ete., 
supply this essential averment: Leonard v. 
Territory, 2 W. T. 381; Blanton v. State, 
1 Wash. 265; State v. Ge, 1 Wash. 275; 
State v. Me, 1 Wash. 276. 

Indictment for murder in a particular case 
held insufficient in charging deliberate and 
premeditated malice to kill defendant and 
that the objection to the insufficiency of the 
indictment could be raised for the first time 
in the supreme court: Blanton v. State, 
supra. 

An indictment for murder which alleges 
that defendant did, purposely and of his 
deliberate and premeditated malice, assault 
the deceased and that he, of his premedi- 
tated malice, fired the shot which killed the 
deceased, is insufficient in charging murder 
in either first or second degree, yet suffi- 
ciently charges the crime of manslaughter: 
Id. 
Allegations of murder held sufficiently di- 
rect and certain to charge the defendant 
with knowledge of the presence of deceased . 
on the premises at the time they were set 
fire to by defendant: MeClaine v. Territory, 
1 Wash. 345. 

Under an information charging the de- 
fendant with the crime of murder in the 
first degree by the administration of poison, 
as defined in the criminal code, the defend- 
ant may be convicted of murder in the see- 
ond degree, or of manslaughter, pursuant 
to the provisions of § 2167, infra, permitting 
conviction for an inferior degree when the 
offense consists of different degrees: State 
v. Greer, 11 Wash. 245. 

The omission of the word “feloniouslv” 
in charging a homicide is not error, if the 
indictment follows the language of the stat- 
ute: Watts v. Territory, 1 W. T. 409; Schil- 
ling v. Territory, 2 W. T. 283. 
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See supra, § 2064, use of statutory lan- 
* guage. 

An information which states, in substance, 
that the defendants unlawfully, willfully 
and feloniously inflicted a mortal wound or 
wounds upon deceased, and does not aver 
that the killing was willfully or violently 
done, charges involuntary manslaughter: 
State v. Gile, 8 Wash. 12; see Blanton v. 
State, supra. 


Although an information charging man- 
slaughter may not show that accused bore 
the relation to deceased of surgeon, and 
.that death resulted from a surgical opera- 
tion, evidence touching the character of the 
Operation, the propriety of performing it, 
and subsequent treatment of deceased is ad- 
missible: Id. 

An information charging a physician with 
manslaughter in counseling and directing the 
withholding of food, save water and the 
juices of fruit, “and such other nourishment 
as he, the said C. McF., might direct,” is in- 
sufficient in simply alleging that his diree- 
tions were followed and the food given was 
insufficient to sustain life, since that is in 
the nature of a conclusion; and it is neces- 
sary to set forth a specific statement of all 
his directions, showing the kind and quan- 
tity of nourishment directed to be given 
and that starvation was the necessary result: 
State v. MeF'adden, 48 Wash. 259. 


PERJURY: See 2 Remington’s Digest, pp. 
2238, 2239, §§ 1-4; State v. Roberts, 2 
Wash. 1; State v. McLain, 43 Wash. 124; 
State v. Guse, 21 Wash. 269; State v. 
Douette, 31 Wash. 6. 

An indictment for perjury which does 
not describe the proceedings at which the 
alleged perjury was committed is defective: 
State v. See, 4 Wash. 344. 

Under § 2851, infra, an information fails 
to charge the crime of perjury for the mak- 
ing vi a false affidavit which does not al- 
lege that such affidavit is sworn to for the 
purpose of being used in can action or pro- 
ceeding wherein by law the same could be 
material, or by using or consenting to its 
use, after sworn to, in such action or pro- 
ceeding: State v. Smith, 3 Wash. 14. 

See infra, § 2072, pleadings in. 

PHYSICIAN, PRACTICING WITHOUT 
LICENSE.—An information under Bal. 
Code, $ 3037, charging a physician or sur- 
geon with practicing without a license, is 
defective unless it charges him or her with 
appending “the letter M. D., or M. B., to 
his or her name, or for a fee”: State v. 
Carey, 4 Wash. 424-427; and as such statute 
is an exercise of police power it is not in 
violation of the state or federal constitu- 
tions: Id. 

RESISTING OFFICER.—In a prosceu- 
tion for resisting an officer in the service 
of a legal warrant, a statement of the facts 
constituting its legality is a better pleading 
then to allege that the warrant was a legal 
one: State v. Brown, 6 Wash. 609, 
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Although the information in a prosecu- 
tion for resisting an officer does not allege 
that the defendant knew that the officer was 
a deputy sheriff, when he resisted him, yet, 
if such knowledge on the part of defendant 
sufficiently appears from the reading of the 
information as a whole, the information is 
suflicient, under the code, to sustain a ver- 
dict, the defendant having gone to trial 
without having interposed a demurrer: Id. 

Under the provisions of our code (§ 2060 
and this section) governing prosecutions by 
information, an allegation in the charging 
part of an information for murder, that 
the act was committed “on or about” a cer- 
tain date, is not open to the objection of 
being indefinite and insufficient: State v. 
Williams, 13 Wash. 335, 


MISCELLANEOUS MATTERS.—An in- 
formation filed in the superior court of 
a county containing within its limits a 
part or the whole of an Indian reservation, 
against a person described as an Indian, 
need not, in order to confer jurisdiction, 
aver either that such person does not sus- 
tain tribal relations, or that the offense was 
not committed within the limits of such 
reservation: Id. 

An indietment, charging defendant with 
knowingly, unlawfully, maliciously, scanda- 
lously and feloniously composing, editing, 
printing, selling, distributing and offering 
for sale, etc., a certain lewd, scandalous, ob- 
scene and indecent newspaper, sufficiently 
charges the commission of the offense 
defined by § 2911, although there is no al- 
legation of knowledge on the part of 
defendant as to the character of the publi- 
cation, since such knowledge must neces- 
sarily be presumed from the fact of his 
editing and composing the publication: 
State v. Holedger, 15 Wash, 443. 

An indictment for publishing, editing and 
selling obscene and indecent literature, 
which charges defendant with editing, print- 
ing, selling, distributing and offering for 
sale and distribution a certain lewd, seanda- 
lous, obscene and indecent news::aper, is not 
objectionable on the ground that it charges 
the commission of more than one crime, since 
all are but one offense, Jaid as committed 
in different ways: Id. See, also, State v. 
Ulsemer, 24 Wash. 697. 

An indictment for criminal libel, which 
sets forth the libelous article and charges 
defendant with “thereby intending to pro- 
voke [the person libeled] to wrath, and ex- 
pose him to public hatred, contempt and 
ridienle and deprive him of the benefits of 
publie confidenee and social intercourse,” is 
suflieient, under § 2056, although the statute 
defines libel as “the defamation of a person 
.... tending to provoke him to wrath, or 
expose him to public hatred,” ete.: State v. 
Nichols, 15 Wash. 1. 

An information ayainst defendant for the 
erime of rape (8 7262, Pal. Code), commit- 
ted upon a female child under the age of 
twelve ycars, sufliciently charges one crime, 
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and not two, when it alleges that defendant 
“feloniously did make an assault, and her 
the said [child] then and there feloniously 
did ravish, carnally know and abuse,” etc., 
since the words charging assault must be 
construed as charging same only as included 
in the crime of rape: State v. Elswood, 15 
Wash. 453. 

In charging the crime of rape an informa- 
tion is suflicient if it conforms to the terms 
of the statute: State v. Phelps, 22 Wash. 
181. 

In charging the erime of accepting the 
earnings of a prostitute, the information is 


$ 2066. 


REQUISITES OF INDICTMENTS AND INFORMATIONS. $$ 2066-2068 


not insufficient for failure to allege that it 
was knowingly done, when it is averred that 
the defendant committed the act willfully: 
State v. Zenner, 35 Wash. 249. 


An information for conniving at the pros- 
titution of defendant’s wife sufficiently al- 
leges that defendant knew the character of 
the house and nature of his act, when it 
states that he did feloniously connive at, 
consent to, and permit the placing of his 
wife in a house of prostitution: State v. 
Barker, 43 Wash. 69. 


(6851.) Former Defects or Imperfections, How Regarded. 


No indictment or information is insufficient, nor can the trial, judg- 
ment, or other proceedings thereon be affected, by reason of any of the 
following matters, which were formerly deemed defects or imperfections :— 

1. For want of an allegation of the time or place of any material fact, when 
the time and place have been once stated; | 

2. For the omission of any of the following allegations, namely: ‘‘With 
force and arms,’’ ““contrary to the form of the statute or the statutes,” or 
““against the peace and dignity of the state’’; 

3. For the omission to allege that the grand jury was impaneled, sworn, 


or charged; 


4. For any surplusage or repugnant allegation, or for any repetition, when 
there is sufficient matter alleged to indicate clearly the offense and the person 


charged; nor 


5. For any other matter which was formerly deemed a defect or imper- 
fection, but which does not tend to the prejudice of the substantial rights 


of the defendant upon the merits. 
L. '91, p. 52, $ 30; 2 H. C., $ 1245.] 
See notes to last section. 


Cited in 9 Wash. 99; 29 Wash. 373; 3] 
Wash. 248; 42 Wash. 674; 49 Wash. 294. 

Surplusage and unnecessary matter: See 2 
Remington's Digest, p. 1479, $ 67; State v. 
Bohn, 19 Wash. 36; State v. Fetterly, 33 
Wash. 599; State v. Garbe, 34 Wash. 395. 

The legislature by this and the last sec- 
tion kas intended to emancipate criminal 
prosecutions in this state from the enthral- 


$ 2067. (6852.) 


[C£. L. ’69, p. 242, $ 193; Cd. ’81, $ 1015; 


ling technicalities of the common law: State 
v. Wright, 9 Wash. 96, 99; State v. See, 4 
Wash, 344, 345. 

An averment that a house broken into 
was a dwelling-house, and used as a hotel 
and lodging-house, is sufficient, as the de- 
seriptive words will be treated as surplus- 
age under this section: State v. Miller, 3 
Wash. 131, 134. 


Presumptions of Law, etc., Need not be Stated. 


Neither presumptions of law nor matters of which judicial notice is 


taken need be stated in an indictment or information. 


[Cf. L. ’69, p. 242, 


$ 194; Cd. '81, $ 1016; L. '91, p. 52, $ 31; 2 H. C., $ 1246.] 


Matter of presumption—Judicial notice: 
See 2 Remington’s Digest, p. 1469, 83 29, 
31; Schilling v. Territory, 2 W. T. 283; 


$ 2068. (6853.) 


State v. Douette, 31 Wash. 6; State v. 
Carey, 4 Wash. 424, 


Judgment, How Pleaded. 


In pleading a judgment or other determination of or proceeding before 


a court or officer of special jurisdiction, it is not necessary to state in the 
indictment or information the facts conferring jurisdiction; but the Judg- 
ment, determination, or proceeding may be stated to have been duly given or 
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made. The facts conferring jurisdiction, however, must be established on 
the trial. [Cf. L. ’54, p. 112, $ 65; L. ’69, p. 242, $ 195; Cd. ’81, $ 1017; L. 
"91, p. 52, $ 32; 2 H. C., $ 1247.] 


§ 2069. (6854.) Private Statute, How Pleaded. 

In pleading a private statute, or right derived therefrom, it is sufficient 
to refer, in the indictment or information, to the statute by its title and the 
day of its passage, and the court must thereupon take judicial notice thereof. 
[Cf. L. ’54, p. 112, $ 66; L. ’69, p. 243, $ 196; Cd. ’81, $ 1018; L. *91, p. 53, 
$ 33; 2 H. C., $ 1248.] 


§ 2070. (6855.) Pleading in Indictment, etc., for Libel. 

An indictment or information for libel need not set forth any extrinsic 
facts, for the purpose of showing the application to the party libeled, of the 
defamatory matter on which the indictment or information is founded; but 
it is sufficient to state generally that the same was published concerning him; 
and the fact that it was so published must be established on the trial. [Cf. 
L. 769, p. 243, $ 197; Cd. ’81, $$ 1019, 1232; L. 791, p. 53, $ 34; 2 H. C., 
$ 1249. ] 


See infra, § 2157, truth of matter may be given in evidence. 


§ 2071. (6856.) Pleading in Forgery Where Instrument Destroyed or 
Withheld. i 

When an instrument which is the subject of an indictment or informa- 
tion for forgery has been destroyed or withheld by the act or procurement of 
the defendant, and the fact of the destruction or withholding is alleged in 
the indictment or information, and established on the trial, the misdescrip- 
tion of the instrument is immaterial. [Cf. L. ’54, p. 113, $ 68; Cd. ’81, 
$ 1020; L. 91, p. 53, $ 35; 2 H. C., $ 1250.] 


§ 2072. (6857.) Pleadings in Indictment, etc., for Perjury. 

In an indictment or information for perjury, or subornation of perjury, 
it is sufficient to set forth the substance of the controversy or matter in 
respect to which the crime was committed, and in what court or before whom 
the oath alleged to be false was taken, and that the court or person before 
whom it was taken had authority to administer it, with proper allegations of 
the falsity of the matter on which the perjury is assigned; but the indict- 
ment or information need not set forth the pleadings, record or proceedings 
with which the oath is connected, nor the commission or authority of the 
court or person before whom the perjury was committed. [Cf. L. ’54, p. 112, 
$ 67; L. 769, p. 243, $ 199; Cd. ’81, $ 1021; L. ’91, p. 53, $ 36; 2 II. C., $ 1251.] 

See supra, § 2065, and notes, “perjury.” 
Cited in 31 Wash. 12. 


§ 2073. (6858.) Against Several—Conviction or Acquittal Against One or 
More. 
Upon an indictment or information against several defendants, any one 
or more may be convicted or acquitted. [Cf. L. *69, p. 243, $ 200; Cd. ’81, 
$ 1022; L. ’91, p. 53, $ 87; 2 H. C., $ 1252. ] 
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§ 2074. (6859.) Pleading in Indictment, etc., for Larceny or Embezzle- 
ment. 

In an indictment or information for larceny or embezzlement of money, 
bank notes, certificates of stock, or valuable securities, or for a conspiracy to 
cheat or defraud a person of any such property, it is sufficient to allege the 
larceny or embezzlement, or the conspiracy to cheat and defraud, to be of 
money, bank notes, certificates of stock, or valuable securities, without speci- 


fying the coin, number, denomination, or kind thereof. 


L. 91, p. 53, $ 38; 2 H. C., $ 1253.] 


[C£. Cd. ’81, $ 1023; 


See’notes to $ 2065, “embezzlement” and “larceny.” 


Cited in 11 Wash, 117; 19 Wash. 54, 412; 
20 Wash. 208; 27 Wash. 366. 

Under this section an information for 
grand larceny describing the property taken 
as “a quantity of money of the value of 
seventy-seven dollars,” is sufficient: State 
v. Henshaw, 3 Wash, 12; State v. Burns, 19 


Wash. 52; State v. Palmer, 20 Wash. 207. 

An information for larceny of a sum of 
money need not contain a special allegation 
of the value, etc., under this section: State 
v. Blanchard, 11 Wash. 116; State v. Jobn- 
son, 19 Wash. 410; State v. Ryan, 34 Wash. 
597. 


$ 2075. (6860.) Pleading in Indictment, etc., for Selling Obscene Litera- 
` ture. 

An indictment or information for exhibiting, publishing, passing, sell- 
ing, or offering to sell, or having in possession with such intent, any lewd or 
obscene book, pamphlet, picture, print, card, paper, or wrting, need not set 
forth any portion of the language used or figures shown upon such book, 
pamphlet, picture, print, card, papers, or writing, but it is sufficient to state 
generally the fact of the lewdness or obscenity thereof. [Cf. Cd. ’81, $ 1024; 
L. ’91, p. 54, $ 39; 2 H. C., $ 1254.] 


$ 2076. (6861.) Ownership of Property, How Pleaded—Variance. 

In prosecutions under the provisions of sections 2803, 2814, 3257, where 
the owner of the property is unknown, such property shall, for the purpose 
of this code, be deemed and held to be owned by the state of Washington; 
and in all cases where the indictment or information alleges the state to be 
the owner of such property, and the proof on the trial discloses the name of 
the actual owner, it shall not be deemed a variance, or failure of proof, unless 
the defendant is the actual owner. (Cd. ’81, $ 1025; L. *91, p. 54, $ 40; 2 H. 
C., $ 1255. ] 

See infra, $ 2156, variance as to ownership of property. 
Cited in 46 Wash. 495. ve us case, oe atte cannot ls e 
. : “4, 8 ave known the actual ownershi - 
en pc ent = cause its witnesses testified that the ne 


mal bore the brand of and was owned by 
information charging that the horse was the 
property of the state of Washington: State 
v. Eddy, 46 Wash. 494. 


S., where defendant denied such fact and 
claimed the animal to be without brand and 
an “outlaw”; Id. 
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CHAPTER XV. 
PROCEEDINGS BEFORE ARRAIGNMENT, 


§ 2077. (6865.) Warrant of Arrest to Issue, When. 

When an indictment is found or an information filed, the court may 
direct the clerk to issue a warrant for the arrest of the defendant, returnable 
forthwith; if no order is made, the clerk must issue a warrant within ten 
days after the indictment is returned into court, or the information filed. 
[Cf. L. ’54, p. 113, $ 70; Cd. ’81, $ 1026; L. 91, p. 54, $ 41; 2 H. C., $ 1256.] 


§ 2078. (6866.) Right of Accused to Give Bail. 

Every person charged with an offense, except that of murder in the first 
degree, where the proof is evident or the presumption great, may be bailed 
by sufficient sureties, and bail shall justify and have the same rights as in 
civil cases, except as otherwise provided in this chapter: Provided, that all 
persons accused of crime in any court of this state, whether by indictment or 
otherwise, shall be admitted to bail by the court where the same is pending, 
or by a judge, when it shall appear to the court or judge that the accused has 
offered to go to trial in good faith and without collusion with witnesses, and 
has been denied a trial by the court, or that the accused is so sick or infirm 
that further confinement in jail would greatly endanger his life or make his 
sickness or infirmity permanent; and the bail bond in such eases shall be 
reasonable. and at the sound discretion of the court. [Cf. L. ’54, p. 76, § 8; 
L- ’69, p. 199,8 8; Cd. ’81, § 778; 2 H. C., $ 1375.] 


As to repeal of this section, see § 2304, and note. Compare, § 2310, infra. See note to 
$ 2253, supra. 

heard “chapter” relates to chapter 66 of the Code of 1881. 

See supra, § 748 et seq., arrest and bail. 

See Const., Art. I, § 20, right to bail. 

See supra, § 1957, bail, when and how taken. 

See infra, §§ 2086-2089, recognizances, how taken, 

See infra, § 2089, money in lieu of bail, 

See infra, $ 2231, forfeiture of recognizances, eta 


Cited in 20 Wash. 162, 


$ 2079. (6867.) Bail to be Indorsed on Warrant. 

The court must, at the time of directing the clerk to issue the warrant, 
fix the amount in which persons charged by indictment are to be held to bail, 
and the clerk must indorse the amount on the warrant. If no order fixing 
the amount of bail has been made, the sheriff may present the warrant to 
the judge of the court, and such judge must thereon indorse the amount of 
bail to be required; or if there is no such judge in the county, the clerk may 
fix the amount of bail. (Cf. L. 754, p. 113, $ 72; Cd. ’81, $ 1028; L. 91, 
p. 54, $ 42; 2 H. C., $ 1257.] 


§ 2080. (6868.) Service of Criminal Process. 

All eriminal process issuing out of the superior court shall be directed 
to the sheriff of the county in which it is to be served, and be by him executed 
according to law. When there is no sheriff of a county, or he is disqualified 
from any cause from discharging any particular duty, it shall be lawful for 
the officer or person commanding or desiring the discharge of that duty 
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to appoint some suitable person, a citizen of the county, to execute the same: 
Provided, that final process shall in no case be executed by any other per- 
son than the legally authorized officer, or in case he is disqualified, some 
suitable person appointed by the court, or judge thereof, out of which the 
process issues, who shall make such appointment in writing, and before such 
appointment shall take effect, the person so appointed shall give surety to the 
party interested for the faithful performance of his duties, which bonds of 
suretvship shall be in writing and approved by the court or judge making 
the appointment, and be placed on file with the papers in the case. ([Cf. L. 
’54, p. 113, $ 71; L. ’60, p. 146, $ 214; Cd. ’81, $ 1027; 2 H. C., $ 1258.] 


See supra, § 32, process extends to all parts of state. 

See supra, § 35, process, to whom directed. 

Under the Constitution (Art. IV, § 27) the style of all process shall be “The State of 
Washington,” and all prosecutions shall be conducted in its name and by its authority. 


Commitment in particular case held sufficient: Way v. Woolery, 6 Wash. 157. 


§ 2081. (6869.) Warrant of Arrest by Telegraph. 
Whenever any person or persons shall have been indicted or accused on 
oath of any public offense, or thereof convicted, and a warrant of arrest shall 
have been issued, the magistrate issuing such warrant, or any judge of the 
supreme court, or of any superior court, may indorse thereon an order signed 
by him and authorizing the service thereof by telegraph, and thereupon such 
warrant and order may be sent by telegraph to any marshal, sheriff, con- 
stable, or policeman, and on the receipt of the telegraphic copy thereof by 
any such officer, he shall have the same authority and be under the same 
obligations to arrest, take into custody, and detain the said person or per- 
sons, as if the said original warrant of arrest, with the proper direction for 
the service thereof, duly indorsed thereon, had been placed in his hands, and 
the said telegraphic copy shall be entitled to full faith and credit, and have 
the same force and effect in all courts and places as the original; but prior to 
indictment and conviction, no such order shall be made by any officer, unless 
in his judement there is probable cause to believe the said accused person or 
persons guilty of the offense charged: Provided, the making of such order, 
by any officer aforesaid, shall be prima facie evidence of the regularitv 
thereof, and of all the proceedings prior thereto. The original warrant and 
order, or a copy thereof, certified by the officer making the order, shall be 
preserved in the telegraph office from which the same is sent, and in tele- 
graphing the same the original or the said certified copy may be used. [L. 
’66, p. 75, $ 16; Cd. ’81, $ 2357; 1 H. C., $ 1557.] 
Cited in 20 Wash. 488. Symes, 20 Wash. 484; State v. Surry, 23 
Authority to arrest without warrant: See Wash. 653. 

1 Remington’s Digest, p. 269, § 6; State v. 

§ 2082. (6870.) Officer may Break Door, etc., to Make Arrest. 

To make an arrest in criminal actions, the officer may break open any 
outer or inner door or windows of a dwelling-house or other building, or any 
other inelosure, if, after notice of his office and purpose, he be refused admit- 
tance. [L. 754, p. 129, $ 1179; Cd. 781, $ 1170; 2 H. C., $ 1379.] 


§ 2083. (6871.) Officer to Exhibit Warrant. 

The officer making an arrest must inform the defendant that he acts 
under authority of a warrant, and must also show the warrant if required. 
[Cf. L. ’54, p. 114,8 74; Cd. 781, § 1030; L. *91, p. 55, $ 43; 2 H. C., $ 1259.] 

Validity of, and authority under warrant: See State v. Yourex, 30 Wash. 611. 
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§ 2084. (6872.) Force may be Used. 

If, after notice of the intention to arrest the defendant, he either flee or 
forcibly resist, the officer may use all necessary means to effect the arrest. 
[L. ’54, p. 114, $ 75; Cd. ’81, $ 1031; 2 H. C., $ 1260.] 


§ 2085. (6873.) Pursuit of Prisoner, Assistance Commanded. 

If a person arrested escape or be rescued, the person from whose custody 
he made his escape or was rescued may immediately pursue and retake him 
at any time and within any place in the state. To retake the person escaping 
or rescued, the person pursuing has the same power to command assistance 
as given in cases of arrest. [L. ’54, p. 114, $ 76; Cd. ’81, $ 1032; 2 H. C., 
$ 1261.] | 


8 2086. (6874) Taking and Entering Recognizance. 

Recognizances in criminal proceedings may be taken in open court. and 
entered on the order-book. [L. ’54, p. 114, $ 77; Cd. ’81, $ 1033; 2 H. C., 
§ 1262.] 

See supra, § 1957, recognizance, when and how taken, 


§ 2087. (6875.) Officer may Take Recognizances, etc. 

Any officer authorized to execute a warrant in a criminal action may 
take the recognizance, and justify and approve the bail; he may administer 
an oath, and examine the bail as to its sufficiency. [L. ’54, p. 114, § 78; Cd. 
"81, $ 1034; 2 H. C., $ 1263.] 


Bail bond may be received and approved at chambers: Ainsworth v. Territory, 3 W. 
T. 270. 


$ 2088. (6876.) Recognizance Certified and Recorded, Effect of. 

Every recognizance taken by any peace-officer must be certified by him 
forthwith to the clerk of the court to which the defendant is recognized. 
The clerk must thereupon record the recognizance in the order-book, and 


from the time of filing it has the same effect as if taken in open court. [L. 
"04, p. 114. $ 79; Cd. ’81, $ 1035; 2 H. C., $ 1264.] 


§ 2089. (6877.) Deposit of Money in Lieu of Bail. 

The defendant may, in the place of giving bail, deposit with the clerk 
of the court to which he is held to answer the sum of money mentioned in 
the order; and upon delivering to the sheriff the certificate of deposit. he 
must be discharged from custody. [L. *54, p. 114, $ 80; Cd. ’81, $ 1036; 2 
H. C., § 1265.] 

Cited in 23 Wash. 324, 


§ 2090. (€878.) Forfeiture of Bail. 

If, without sufficient excuse, the defendant neglect to appear for trial 
or judgment, or upon any other occasion when his presence in court may be 
lawfully required, according to the condition of his recognizance, the court 
must direct the default to be entered upon its minutes, and the recognizance 
of bail, or money deposited as bail, as the case may be, is thereupon for- 
feited. [L. 754, p. 114, $ 81; Cd. *81, $ 1037; 2 H. C., £ 1266.] 


See infra, $ 2234, action on forfeited recognizance, 
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$ 2091. (6879.) Rights of Defendant in Capital Cases. 

As soon as may be after the finding of an indictment or the filing of an 
information for a capital crime, the party charged shall be served with a: 
copy thereof by the sheriff or his deputy, at least twenty-four hours before 
trial, and shall, on demand upon the clerk by himself or counsel, have a list 
of the petit jurors returned delivered to him at least twenty-four hours 
before trial, and shall also have process to summon such witnesses as are 
necessary to his defense, at the expense of the county. [Cf. L. ’54, p. 114, 
$ 82; Cd. ’81, $ 1038; L. ’91, p. 55, $ 44; 2 H. C., $ 1267.] 

See Const., Art. I, $ 22, rights of accused. 


ARRAIGNMENT, PLEADINGS AND PROCEEDINGS. $$ 2091-2095 


Cited in 7 Wash. 509; 42 Wash. 542. 

This section does not entitle the accused 
to be tried by a jury selected solely from 
the names so returned, nor to demand that 


$ 2092. 


such list be exhausted before a special venire 
be issued, where part of such jurors are in 
attendance upon another department of the 
court: State v. Mayo, 42 Wash. 540, 


(6880.) Rights of Defendant Charged with a Felony. 


Every person indicted or informed against for an offense for which he 


may be imprisoned in the penitentiary, if he be under recognizance or in 
custody to answer for such offense, he or his attorney shall be furnished 
with a copy of the indictment or information, and of all indorsements 


thereof, without paying any fees therefor. 


[Cf. L. ’54, p. 115, $ 83; Cd. ’81, 


$ 1039; L. *91, p. 55, $ 45; 2 H. C., $ 1268.] 
See Const., Art. I, §§ 22, 25, rights of accused. 


Error cannot be predicated upon failure 
to furnish the defendants with a copy of 
the information, after plea thereto and an- 


nouncement that they were ready for trial, 
without any demand therefor or objection to 
the trial: State v. Dilley, 44 Wash. 207. 


CHAPTER XVI. 
ARRAIGNMENT, PLEADINGS AND PROCEEDINGS THEREON. 


$ 2093. (6884.) 


Arraignment of Defendant. 


When the indictment or information has been filed the defendant, if he 
has been arrested, or as soon thereafter as he may be, shall be arraigned 


thereon before the court. 


Cited in 4 Wash. 207; 5 Wash. 643; 36 
Wash. 360; 44 Wash. 618. 

Arraignment: See 1 Remington’s Digest, 
p. 767, $$ 61, 62; Elick v. Territory, 1 W. 
T. 136; State v. Brown, 37 Wash. 106. 

A court commissioner has no power to take 
the arraignment of a prisoner, accept a plea 
of guilty, and render judgment, under Con- 


§ 2094. 


[L. ’91, p. 55, $ 46; 2 H. C., $ 1269.] 


stitution, Art. 1V, $ 23, conferring upon 
him the power of a judge at chambers; 
since a judge at chambers, under Laws of 
1891, p. 91, does not have the power of a 
court, and $$ 2093, 2110, 2187, require 
arraignment, plea of guilty, and sentence 
to be in open court: State v. Philip, 44 
Wash. 615. 


(6885.) Defendant may Appear by Counsel, When. 


If the indictment or information be for a misdemeanor punishable by 


fine only, the defendant may appear upon arraignment by counsel. 


(Cf. L. 


54, p. 116, $ 92; Cd. ’81, $ 1066; L. ’91, p. 55, $ 47; 2 H. C., $ 1270.] 


See infra, § 2145, defendant’s presence required during trial, 


$ 2095. 


(6886.) Right to have Counsel. 


If the defendant appear without counsel, he shall be informed by the 


-court that it is his right to have counsel before being arraigned, and he shall 
-be asked if he desire the aid of counsel, and if it appear that he is unable to 
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employ counsel, by reason of poverty, counsel shall be assigned to him by the 


court. 
§ 1063; 2 H. C., § 1271.] 
See infra, § 2305, right to counsel. 


Cited in 5 Wash. 330, 643. 

It is the duty of the court, in case the 
accused is unable by reason of poverty to 
employ counsel, to assign counsel to defend- 
ant, if he so desires; but the law nowhere 
makes provision for payment of attorney’s 
services rendered under such circumstances: 
Presley v. Klickitat County, 5 Wash. 329, 
330. 

An attorney, being an officer of the court, 
is obliged, when requested by the court, to 
conduct without compensation the defense of 
pauper criminals: Id. 

Error, if any, in arraigning appellant and 
compelling him to enter his plea before he 


§ 2096. 


[Cf. L. ’54, p. 116, $ 89; L. ’55, p. 11; L. *60, p. 149, $ 232; Cd. ’81, 


could procure counsel, and without appoint- 
ing counsel for him, is cured by the subse- 
quent action of the court in allowing the 
plea of not guilty to be withdrawn and the 
validity of the information to be attacked 
by demurrer and motion to quash: State v. 
Boyce, 24 Wash. 514. 


Error cannot be assigned on the failure to 
appoint counsel for accused upon their ar- 
raignment, where they were then informed 
of their right to counsel and stated that they 
did not desire any: State v. Bush, 41 Wash. 
13. 


(6887.) Defendant to Declare His True Name. 


When the defendant is arraigned, he shall be interrogated; if the name 


by which he is indieted be not his true name, he shall then declare his true 
name, or be proceeded against by the name in the indietment or information. 
[C£. L. ’54, p. 116, $ 90; L. *69, p. 248, $ 221; Cd. ’81, $ 1064; L. ’91, p. 55, 

$ 48,2 H. C., $ 1272.] 


See supra, $ 2055, contents of information, 
See supra, $ 2058, name of defendant. 


$ 2097. (6888.) Entry of True Name. 

If he alleges that another name is his true name it must be entered in 
the minutes of the court, and the subsequent proceedings on the indictment 
or information may be had against him by that name, referring also to the 
name by which he is indicted or informed against. [Cf. L. *54, p. 116, $ 91; 


Cd. '81, $ 1065; L. '91, p. 56, $ 49; 2 H. C., $ 1273.] 


$ 2098. 


a 


(6889.) Pleading on Arraignment—Time for Answer. 


In answer to the arraignment, the defendant may move to set aside the 
indictment or information, or he may demur or plead to it, and is entitled to 


one day after arraignment in which to answer thereto if he demand it. 


[Cf. 


Cd. '81, § 1045; L. 91, p. 56, $ 50; 2 H. C., $ 1274.] 


See supra, $ 2094, appearance by counsel, when. 
See infra, $ 2110, plea of guilty to be made by defendant only. 
See infra, § 2115, plea of not guilty entered on refusal to plead. 


Cited in 11 Wash. 119. 


Time to plead: See 1 Remington’s Digest, 
p. 767, § 63; State v. Sexton, 37 Wash. 110; 
State v. Harding, 20 Wash. 556. 


Arraignment consists of three parts: 1. 
Calling the prisoner to the bar by his name, 
and requesting him to hold up his hand or 
do some other act of identification; 2. Read- 
ing the indictment to him in such language 
as to convey to his mind the nature of the 
charge against him; 3. Demanding of him 
whether he is guilty or not guilty: Elick 
v. Territory, 1 W. T. 136. A prisoner un- 
acquainted with the English language 
should be arraigned through a sworn inter- 


preter, and the evidence should be made 
known to him in the same way: Id. 

The objection to the sufficiency of an in- 
formation, if permissible to be raised by 
motion for the exclusion of testimony in- 
steal of the demurrer, cannot properly be 
raised while the plea of not guilty is pend- 
ing: State v. Blanchard, 11 Wash. 116. 

The sufficiency of an information should 
be challenged by motion to set aside or by 
demurrer, or both, prior to entry of plea of 
not guilty, and it is irregular and improper 
to permit its sufficiency to be challenged for 
the first time by objection to the introdue- 
tion of testimony: State v. Bodecker, 11 
Wash. 417. 
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§ 2099. (6890.) Grounds of Motion to Set Aside Indictment, 
The motion to set aside the indictment can be made by the defendant 
on one or more of the following grounds, and must be sustained :— 

1. When it is not indorsed ‘‘a true bill,’’ and the indorsement signed hy 
the foreman of the grand jury as prescribed by this code; 

2. When the names of all the witnesses examined before the grand jury are 
not indorsed thereon; 

3. When it has not been presented, and marked ‘‘filed,’’ as prescribed by 
this code; 

4. When any person, other than the grand jurors, was present before the 
grand jury when the question was taken upon the finding of the indictment, 
or when any person, other than the grand jurors, was present before the 
grand jury during the investigation of the charge, except as required or 
permitted by law; 

5. That the grand jury were not selected, drawn, summoned. impaneled, 
or sworn as prescribed by law. [Cd. ’81, $ 1046; 2 H. C., $ 1275.] 
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Cited in 1 Wash. 271; 22 Wash. 554, 

An indictment will be quashed where spe- 
cial counsel were appointed to represent the 
state, and the prosecuting attorney was ex- 
cluded from the deliberations of the grand 
jury because he had advised the dismissal of 


§ 2100. 


a similar charge, the court having no power. 
to appoint special counsel except as author- 
ized by statute, and this being a substantial 
irregularity resulting in the presentment of 
the indictment: State v. Heaton, 21 Wash. 
59. 


(6891.) Grounds not Allowed, When. 


The ground of the motion to set aside the indictment mentioned in the 
fifth subdivision of the last section is not allowed to a defendant who has 


been held to answer before indictment. 


last pt.] 

Motion to quash on the ground mentioned 
in the fifth subdivision of $ 2099, supra, 
is properly overruled, where, after the grand 
jury was discharged, defendant committed 


$ 2101. (6892.) 


[Cd. ’81, $ 1047; 2 H. C., $ 1275, 


murder, and was in custody when the jury 
was resummoned, and declined to challenge 
the panel or the individuals: Blanton v. 
State, 1 Wash. 265. 


Grounds of Motion to Set Aside Information. 


A motion to set aside an information can be made by the defendant on 
one or more of the following grounds, and must be sustained :— 
1. When it is not signed by the prosecuting attorney; 


2. When it is not verified ; 


3. When it has not been marked “‘filed’’ by the clerk; 
4. When the names of the witnesses are not indorsed upon it as required 


by section 2050. 

Cited in 32 Wash. 11. 

Motion to quash or set aside: See 1 Rem- 
ington’s Digest, p. 1481, §§ 79-83; State v. 
Bogardus, 36 Wash. 297; State v. Boyce, 
24 Wash. 514; State v. Lewis, 31 Wash. 


$ 2102. (6893.) 


[L. 91, p. 56, $ 51; 2 H.C, $ 1276.] 


515; State v. Croney, 31 Wash. 122; State 
v. Melvern, 32 Wash. 7; State v. Heaton, 
21 Wash. 59; State v. Douette, 31 Wash. 
6; State v. Anderson, 20 Wash. 193. 


Must Demur or Plead on Denial of Motion. 


If the motion to set aside the indictment [or information] be denied. the 
defendant must immediately answer the indictment or information, either by 
demurring or pleading thereto., [Cf. Cd. 81, $ 1048; L. 91, p. 56, $ 52; 2 


H. C., $ 1277.] 
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§ 2103. (6894.) Effect of Order for Resubmission. 

If the court direct that the case be resubmitted, the defendant, if already 
in custody, must so remain, unless he be admitted to bail; or if already 
admitted to bail, or money has been deposited instead thereof, the bail or 
money is answerable for the appearance of the defendant to answer a new 
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indietment or information. 
§ 1278.] 


Cited in 11 Wash. 420. 

If an information is found insufficient 
upon demurrer, it is error for the court to 
discharge the defendant from custody, un- 


8 2104. (6895.) 


[C£. Cd. '81, $ 1049; L. ’91, p. 56, § 52; 2 H. C., 


less the demurrer is sustained because the 
information contains matter which is a legal 
defense to the action as authorized in § 2106, 
infra: State v. Bodecker, 11 Wash, 417. 


Order No Bar to Another Prosecution. 


An order to set aside the indictment or information as provided in this 


chapter shall be no bar to a future prosecution for the same offense. 


[C£. 


Cd. '81, $ 1050; L. *91, p. 56, § 54; 2 H. C., $ 1279.] 


See infra, $ 2106, judgment on demurrer when final. 
See infra, $ 2114, judgment on demurrer not to bar another prosecution, when, 


$ 2105. (6896.) 


Grounds of Demurrer. 


The defendant may demur to the indictment or information when it 


appears upon its face either,— 


1. That it does not substantially conform to the requirements of this code; 
2. [That] more than one crime is charged; 
3. That the facts charged do not constitute a crime; 
4. That the indictment or information contains any matter which if true 


would constitute a defense or other legal bar to the action. 


[Cf. Cd. ’81, 


$ 1051; L. ’91, p. 56, $ 55; 2 H. C., $ 1280.] 


See supra, $ 2059, charging more than one offense. 
See supra, $ 2065, and notes, requisites of informations, etc. 


Cited in 42 Wash. 456. 

Demurrer: See 2 Remington’s Digest, 
p. 1483, 88 86, 87; State v. Douette, 31 
Wash. 6; State v. Gottfreedson, 24 Wash. 
398; State v. Nelson, 36 Wash. 126; State 


v. Bogardus, 36 Wash. 297; State v. Riley, ' 


36 Wash. 297. 


§ 2106. 


Errors committed under an indictment 
discharged cannot be taken advantage of 
under a subsequent indictment, unless proper 
objection is made under the latter; Smith 
v. United States, 1 W. T. 262, 


(6897.) Judgment on Demurrer Final, When. 


If the demurrer is sustained because the indictment or information con- 
tains matter which is a legal defense or bar to the action, the judgment shall 


be final, and the defendant must be discharged. 


p. 57, $ 56; 2 H. C., $ 1281.] 


[C£. Cd. "81, $ 1052; L. *91, 


See note to $ 2103, supra, effect of order for resubmission, 
See infra, $ 2114, judgment on demurrer not final, when. 


Cited in 11 Wash. 420. 


Upon appeal from a justice's court in a 
criminal case, the superior court has juris- 
diction of the cause for trial de novo, and 


$ 2107. 


after sustaining a demurrer to the complaint 
below, may direct a new complaint or infor- 
mation to be filed: State v. Bringgold, 40 
Wash. 12, 


(6898.) Effect of Failure to Plead After Demurrer Overruled. 


If the demurrer is overruled, the defendant has a right to put in a plea. 
If he fails to do so, judgment may be rendered against him on the demurrer, 
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and if necessary, a jury may be impaneled to inquire and ascertain the 


degree of the offense. 


Cited in 16 Wash. 115; 20 Wash. 560. 


[Cf. Cd. ’81, $ 1053; 2 H. C., $ 1282.] 


Effect of refusal to plead after demurrer overruled: See State v. Harding, 20 Wash. 556. 


$ 2108. 


(6899.) The Three Pleas of Defendant. 


There are but three pleas to the indictment or information: A plea of,— 


1. Guilty; — 
2. Not guilty; 


3. A former judgment of conviction or acquittal of the offense charged, 


which may be pleaded with or without the plea of not guilty. 


[C#. Cd. ’81, 


$ 1054; L. '91, p. 57, § 57; 2 H. C., $ 1283.) 


See infra, $ 2174, insanity how pleaded. 


$ 2109. 


(6900.) Pleas, How Entered—Form of. 


The plea may be entered on the record substantially in the following 


form :— 


1. A plea of guilty: The defendant pleads that he is guilty of the offense 
charged in the indictment (or information, as the case may be); 

2. A plea of not guilty: The defendant pleads that he is not guilty of the 
offense charged in the indictment (or information, as the case may be); 

3. A plea of former conviction or acquittal: The defendant pleads that he 
has formerly been convicted (or acquitted, as the case may be) of the offense 
charged in the indictment (or information, as the case may be), by the judg- 


ment of the court of (naming it), rendered on the 
(Cf. Cd. ’81, $ 1055; L. ’91, p. 57, $ 58; 2 H. C., 


18— (naming the time). 
$ 1284.] 


See supra, $ 2098, pleading on arraignment, 


day of ——, A. D. 


e 


See infra, § 2123, dismissal after indictment. 


See infra, § 2113, and notes. 


Cited in 31 Wash. 86. 

Pleas: See 1 Remington’s Digest, p. 768, 
§§ 66-71; State v. Allen, 41 Wash. 63; State 
Y. Roller, 30 Wash. 692; State v. Williams, 
43 Wash. 505; State v. "Harding, 20 Wash. 
556; State v. Lewis, 31 Wash. 75. 

The fact that, after reversal of judgment 
of conviction, a new indictment is presented 
ugainst defendant, which is identical with 
the one upon which conviction was had, 
except that the Christian name of the per- 
son killed is changed from “John” to “Ju- 
lius,” affords no ground for plea in abate- 
ment that defendant has been once in 
jeopardy: State v. Friedrich, 4 Wash. 204. 

The constitutional prohibition against 
placing a person twice in jeopardy for the 
same offense is not violated by a second 
prosecution of one for a separate and dis- 
tinct offense based upon a different statute, 
the penalty prescribed for the violation of 


§ 2110. 


which is different from that imposed by the 
statute under which the first information 
was laid, although the acts upon which the 
two prosecutions are based may have been 
the same: State v. Reiff, 14 Wash. 664. 
The conviction of a defendant charged 
with murder in the first degree as guilty of 
murder in the second degree, is an acquit- 
tal of the higher charge, and in case of a 


. new trial a plea of former acquittal of 


murder in the first degree should be sus- 
tained: State v. Murphy, 13 Wash. 229; fol- 
lowing State v. Freidrich, supra; State v. 
Robinson, 12 Wash. 491. 

Error of the court in overruling a plea of 
former acquittal as to the charge of murder 
in the first degree is not prejudicial, when, 
upon a retrial, the defendant is again con- 
victed of murder in the second degree: State 
v. Murphy, supra, 


(6901.) Plea of Guilty must be Put in by Defendant. 


The plea of guilty can only be put in by the defendant himself in open 


court. 


(Cd. ’81, $ 1056; 2 H. C., $ 1285.] 


See supra, $ 2094, appearance by counsel in misdemeanors, 


Cited in 44 Wash. 618. 
Rem. Wash. Code, Vol. I.—66 
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(6902.) Substitution of Plea. 


At any time before judgment, the court may permit the plea of guilty 


to be withdrawn and other plea or pleas substituted. 


C., $ 1286.] 


A judgment and sentence entered upon a 
plea of guilty should be set aside and leave 
given to withdraw the plea, where it ap- 
pears that the same was induced by promises 
that a light sentence would be given by the 
court, made by officers and detectives, who 


$ 2112. 


[Cd. ’81, $ 1057; 2 H. 


refused to permit the accused to communi- 
cate with his friends or an attorney, and 
where the accused claims to be innocent and 
the court did not explicitly inform him, upon 
arraignment, of his rights as required to do 
by statute: State v, Allen, 41 Wash. 63. 


(6903.) Plea of not Quilty, Effect of. 


The plea of not guilty is a denial of every material allegation in the 
indictment or information; and all matters of fact may be given in evidence 


under it, except a former conviction or acquittal. 


91, p. 57, $ 59; 2 H. C., $ 1287.] 
§ 2113. 


[C#. Cd. *81, $ 1058; L. 


(6904.) Conviction or Acquittal Operates as a Bar, When. 


A conviction or acquittal by a judgment upon a verdict shall bar another 
prosecution for the same offense, notwithstanding a defeet in form or sub- 
stance in the indictment or information on which the conviction or acquittal 


took place. 
1365. ] 


[C£. Cd. '81, $$ 768, 1059; L. ’91, p. 57, $ 60; 2 H. C., $$ 1288. 


Compare infra, $$ 2271, 2272, 2316, former acquittal or conviction when a bar: See note 


to 3 2253. 


Sce Const. U. S., amendment 5; Const. Wash., Art. I, $9, jeopardy. - 


See notes to § 2109. 


See infra, § 2117, acquittal on account of variance no bar. 

See infra, § 2119, discharge on failure to indict, effect of. 

See infra, § 2122, dismissal operates as a discharge, when. 

See infra, $ 2125, dismissal in misdemeanor a bar, not in felony, when. 
See infra, $ 2166, conviction in different degree, when a bar. 

Former jcopardy, see 1 Remington's Digest, p. 763, $ 42 et seq. 


The acquittal of a defendant of the charge 
of having murdered a man is no bar to a 
second prosecution for the murder of an- 
other man who was killed at the same time 
and place under the same circumstances as 
the one for whose killing he was acquitted: 


§ 2114. 


State v. Robinson, 12 Wash. 491; followed 
in State v. Murphy, 13 Wash. 229. 

The dismissal of the first information, af- 
ter setting aside a conviction for error does 
not support a plea of former acquittal: 
State v. Williams, 43 Wash. 505. 


(6905.) Judgment on Demurrer No Bar—Exception. 


The judgment for the defendant on a demurrer to the indictment or 


information, except where it is otherwise provided, or for an objection taken 
at the trial to its form or substance, or for variance between the indictment 
or information and the proof, shall not bar another prosecution for the same 
offense. [Cf. Cd. 781, $ 1060; L. *91, p. 58, $ 61; 2 IL. C., $ 1289. ] 

See supra, $ 2106, judgment on demurrer, when final, 

See iufra, § 2117, acquittal on ground of variance no bar. 


an amendment, and a mistrial upon an in- 
suflietent information does not constitute 
Jeopardy and is not a bar to another prose- 
eution: Stato v. Riley, 36 Wash. 441, 


A prisoner is not entitled to a discharge 
upon the sustaining of a demurrer to an in- 
formation or to the evidence, since it is the 
duty of the court to correct errors and allow 


§ 2115. (6906.) Refusal to Plead—Plea of not Guilty to be Entered. 

If the defendant fail or refuse to answer the indictment or information 
by demurrer or plea. a plea of not guilty must be entered by the court. (Cf. 
L. ’54, p. 116, $ 88; Cd. ’81, $ 1061; L. ’91, p. 58, $ 62; 2 H. C., $ 1290.] 
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Cited in 16 Wash. 115; 20 Wash. 560. 
Effect of refusal or failure to plead: See 
1 Remington's Digest, p. 767, $ 64; Palmer 


§ 2116. (6907.) On Charge of Murder Jury must be Impaneled. 

If, on the arraignment of any person, he shall plead guilty, if the offense 
charged be not murder, the court shall, in its discretion, hear testimony, and 
determine the amount and kind of punishment to be inflicted; but if the 
defendant plead guilty to a charge of murder, a jury shall be impaneled to 
hear testimony, and determine the degree of murder and the punishment 


v. United States, 1 W. T. 5; State v. 
Straub, 16 Wash, 111; State v. Harding, 20 
Wash, 556. 


therefor. 


[L. *54, p. 115, $ 87; Cd. '81, $ 1062; 2 H. C., $ 1291.] 


See infra, $ 2144, submission of case to court, except in capital cases. 
See infra, $ 2145, personal presence of defendant necessary. 


Cited in 35 Wash. 569. 


$ 2117. 


(6908.) Acquittal on Ground of Variance No Bar. 


A defendant acquitted on the ground of variance between the indict- 
ment or information and the proof may be thereafter prosecuted upon a new 


indictment or information. 
$ 1366. ] 


As to repeal of this section, see § 2304, and note. 


§ 2253. 


(Cf. L. ’54, p. 76, 8 5; Cd. ’81, $ 769; 2 H. C., 


Compare § 2316, infra. See note to 


See supra, § 2104, order setting aside indictment no bar, 
See supra, § 2113, conviction or acquittal a bar. 

See supra, § 2114, judgment for variance not a bar, when, 
See infra, § 2125, note, as to former conviction. 


The fact that a defendant has been dis- 
charged before verdict upon a prosecution 
for larceny of certain property by fraudu- 
lently and falsely personating another is 
not a bar to a subsequent prosecution for 


$ 2118. (6909.) 


obtaining the property under false pre- 
tenses, when the first discharge resulted 
from a variance between the information 
and the proof: State v. Reiff, 14 Wash. 
664. 


Conviction Necessary Before Punishment. 


No person charged with any offense against the law shall be punished 
for such offense unless he shall have been duly and legally convicted thereof 


in a court having competent jurisdiction of the case and of the person. 


[L. 


54, p. 76, $ 6; Cd. ’81, $ 770; 2 H. C., $ 1367.] 


See infra, § 2133, verdict or confession necessary to conviction. 


§ 2119. 


(6910.) Discharge on Failure to Indict—Limitation. 


When a person has been held to answer, if an indictment be not found 


or information filed against him within thirty days, the court must order the 
prosecution to be dismissed, unless good cause to the contrary be shown. 
(Cf. L. *54, p. 76, $ 7; Cd. ’81, $ 771; L. 791, p. 64, $ 93; 2 IH. C., $ 1368.] 


As to repeal of this section, see § 2304, and note. 


infra. See note to § 2253. 
See infra, § 2125, effect of dismissal. 


Cited in 35 Wash. 267, 268, 270; 36 Wash. 
360. 

Where the accused, after being held to 
answer to the superior court by a justice of 
the peace, gives a bail bond for his appear- 
ance, and no information is filed against him 
for thirty days, the prosecution must be 
dismissed unless good cause for the delay 
is shown, and the burden of showing such 
cause is upon the state: State v. Lewis, 35 
Wash, 261. 


Identical enactment, see § 2311, 


Under the statute requiring the dismissal 
of a criminal prosecution if an indictment 
is not found or information filed within 
thirty days after the holding of the person, 
the motion for dismissal must be made at 
the time the accused is called to plead; since 
such dismissal is not a bar to another prose- 
eution, and the objection is waived by 
pleading and going to trial: State v. Se- 
right, 48 Wash. 307, 
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of the charge for failure of the prosecuting 
attorney to file the information within thirty 
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such being a sufficient excuse, within this 
section, and within the rule that the bur- 
den of showing good cause rests upon the 


days, where the delay was requested by 
counsel authorized to represent the accused, 


§ 2120. (6911.) Speedy Trial—Dismissal in Sixty Days. 

If a defendant indicted or informed against for an offense, whose trial 
has not been postponed upon his application, be not brought to trial within 
sixty days after the indictment is found or the information filed, the court 
must order it to be dismissed, unless good cause to the contrary be shown. 


prosecuting attorney: State v. Fletcher, 50 
Wash. 303. 


[Cf. Cd. ’81, $ 772; L. 91, p. 64, $ 94; 2 H. C., $ 1369.] 


As to repeal of this section, see $ 2304, and note. 


infra. 
See notes to previous section. 


Identical enactment, see $ 2312, 


See infra, $ 2125, dismissal except in misdemeanors not a bar. 


Cited in 7 Wash. 258, 259, 443; 9 Wash. 
336, 337, 339; 35 Wash. 267; 36 Wash. 
360; 49 Wash. 436, 437. 

Under this section a person charged with 
a crime is entitled to discharge on a writ 
of habeas corpus, where the only reason 
for failure to try him was that no term of 
court for which a jury had been called 
had been in session since the filing of the 
information: State v. Brodie, 7 Wash. 442. 
This provision, however, does not apply to 
a new trial: In re Murphy, 7 Wash. 257; 
nor does § 2125, infra, providing that such 
discharge shall not bar further prosecution 
violate the constitutional guaranty of a 
speedy public trial: State v. Caldwell, 9 
Wash. 336, 339. 

If an information has been quashed and 
a new one filed against the accused, the 


§ 2121. (6912.) 


fact that the accused had not been brought 
to trial within sixty days after the filing 
of the original information against him, 
cannot be urged as an objection to his trial 
upon the second one: State v. Hansen, 10 
Wash. 235. 


The object of the requirement that the 
accused “shall be tried at the next term 
after he was imprisoned,” was to secure a 
speedy trial, and not to promote delay: 
Thompson v. Territory, 1 W. T. 547. 


The amendment of this section did not 
work an amendment or repeal of $ 2125, 
infra, although the latter section was de- 
pendent in its subject matter upon the 
provisions of this section: State v. Cald- 
well, 9 Wash. 336. 


Continuance by Court—Discharge from Custody. 


If the defendant be not indicted, informed against, or tried, as provided 


in the last two sections, and sufficient reason therefor shown, the court may 
order the action to be continued from time to time, and in the meantime 
may discharge the defendant from custody on his recognizance or on bail for 
his appearance to answer the charge at the time to which the action is con- 
tinued. [Cf. Cd. ’81, $ 773; L. *91, p. 65, $ 95; 2 H. C., $ 1370.] 


As to repeal of this section, see § 2304, and note. See note to § 2253. 
The exact subject matter of this section does not seem to be covered by the act of 1909. 
See note to § 2301. 


Cited in 7 Wash. 260. 


§ 2122. (6913.) Discharge of Defendant on Dismissal. 

If the court direct the action to be dismissed, the defendant must. if in 
custody, be discharged therefrom, or if admitted to bail, his bail must be 
exonerated; and if money has been deposited instead of bail, it must be 
refunded to him. [Cd. ’81, § 774; 21. C., $ 1371.] 


As to repeal of this section, see § 2304, and note. Identical enactment, see § 2313, 
infra. l 


§ 2123. (6914.) Court may Order Dismissal, When. 
The court may, either upon its own motion or upon application of the 
prosecuting attorney, and in furtherance of justice, order an action, after an 
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indictment or information, to be dismissed; but in such case the reason of 
the dismissal must be set forth in the order, which must be entered upon the 


record. 


As to repeal of this section, see $ 2304, and note. 


to $ 2253. 
See notes to $ 2109. 


Cited in 8 Wash. 14; 10 Wash. 237; 21 
Wash. 61; 32 Wash. 291. 

It is within the discretion of the court 
to allow the prosecuting attorney to with- 
draw an information prior to the com- 
mencement of a trial, and file another 
charging the same offense: State v. Gile, 8 
Wash. 12. 


$ 2124, (6915.) 


[Cf. Cd. ’81, 8 775; L. ’91, p. 65, $ 96; 2 H. C., $ 1372.] 


Compare $ 2314, infra. See note 


This section applies only to cases which 
the prosecution desires to dismiss without 
any intention of renewing in some other 
form. It is a statutory prohibition against 
the entry of a nolle prosequi on motion of 
the prosecuting attorney, and without the 
assent of the court: State v. Hansen, 10 
Wash. 235, 237. 


Nolle Prosequi Abolished. 


The entry of a nolle prosequi is abolished, and no prosecuting attorney 
shall hereafter discontinue or abandon a prosecution except as provided in the 
last section. [L. ’54, p. 115, § 85; Cd. ’81, $ 776; 2 H. C., $ 1373.) 


As to repeal of this section, see $ 2304, and note. 


Cited in 10 Wash. 237; 21 Wash. 61. 
It was held competent for the prose- 
cuting officer of the United States to enter 


$ 2125. 


See note to $ 2253. 


a nolle, at any time before verdict, in 
Smith v. United States, 1 W. T. 262. 


(6916.) Dismissal a Bar in Misdemeanor, but not in Felony. 


An order for dismissal as provided in this chapter is a bar to another 
prosecution for the same offense, if it be a misdemeanor; but it is not a bar if 


the offense charged be a felony. 


As to repeal of this section, see $ 2304, and note. 


2253. 


[Cd. ’81, 8 777; 2 H. C., $ 1374.] 


Compare $ 2315, infra. See note to 


“Chapter” refers to Chapter 66 of the Code of 1881. 


see notes to $ 2120, trial and dismissal. 


Cited in 9 Wash. 337, 340; 29 Wash. 
59; 31 Wash. 86; 40 Wash. 481, 482. 

Effect of dismissal to bar another action 
for the same offense: See 1 Remington's 


$ 2126. 


Digest, pp. 763, 765, $5 42-51; State v. 
Armstrong, 29 Wash. 57; State v. Camp- 
bell, 40 Wash. 480; State v. Durbin, 32 
Wash. 289. 


(€917.) Compromise of Misdemeanor, When. 


When a defendant is prosecuted in a criminal action for a misdemeanor, 
for which the person injured by the act constituting the offense has a remedy 
by a civil action, the offense may be compromised as provided in the next 
section, except when it was committed, — 

1. By or upon an officer while in the execution of the duties of his office; 


2. Riotously; or 


3. With an intent to commit a felony. [L. ’54, p. 115, $ 84; Cd. ’81, $ 1040; 


2 H. C., $ 1292.] 


See supra, $ 1964, compromising certain offenses, 


§ 2127. 


(6918.) Compromising Criminal Actions, When and How. 


In such case, if the party injured appear in the court in which the cause 


is pending at any time before the final Judgment therein, and acknowledge in 
writing, that he has received satis‘action for the injury, the court may, in its 
discretion on payment of the costs incurred, order all proceedings to be dis- 
continued and the defendant to be discharged. The reasons for making the 
order must be set forth therein and entered in the minutes. Such order is a 
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bar to another prosecution for the same offense. [Cf. L. ’54, p. 115, § 84; 
Cd. ’81, §§ 1041, 1042; L. *91, p. 58, $ 63;2 H. C., $ 1293.] 


See infra, $ 2866, compounding or concealing crime. 
The amendment in Law of 1891 erroneously designates $ 1070 of the Code of 1881 as 
the section amended, instead of $$ 1041, 1042 of the Code of 1881. 


$ 2128. (6919.) Offenses not to te Compromised Except as Herein Pro- 
i vided. 
No offense can be compromised, nor can any proceedings for the prosecu- 
tion or punishment thereof be stayed upon a compromise, except as provided 
in this chapter. (Cf. Cd. ’81, $ 1043; L. ’91, p. 58, $ 64; 2 H. C., $ 1294.] 


§ 2129. (6920.) Restoration of Stolen Property—Duty of Officer as to. 

All property obtained by larceny, robbery, or burglary, shall be restored 
to the owner; and no sale, whether in good faith on the part of the purchaser 
or not, shall devest the owner of his rights to such property; and it shall be 
the duty of the officer who shall arrest any such person charged as principal 
or accessory in any robbery or larceny, to secure the property alleged to have 
been stolen, and he shall be answerable for the same, and shall annex a 
schedule thereof to his return of the warrant. [L. ’54, p. 84, $ 51; Cd. ’81, 
$ 851; 2 11. C., $ 1380.] 


$ 2130. (6921.) Recompense for Securing and Keeping Stolen Property. 
Upon any conviction of burglary, robbery, or larceny, the court may 
order a suitable recompense to the prosecutor, and also to the officer who has 
secured and kept the stolen property, not exceeding their actual expenses, 
with a reasonable allowance for their time and trouble, to be paid by the 
county treasurer. [L. ’54, p. 84, $ 52; Cd. ’81, $ 852; 2 H. C., $ 1381.] 


CHAPTER XVII. 
TRIALS AND VERDICTS IN CRIMINAL ACTIONS, 


§ 2131. (6925.) Rights of Accused on Trial. 

On the trial of any indictment or information, the party accused shall 
have the right to be heard by himself or counsel, to meet the witnesses pro- 
duced against him face to face: Provided always, that in any case where a 
witness or witnesses whose deposition or depositions have Leen taken by a 
committing magistrate pursuant to law are absent, and cannot be found when 
required to testify in such case, so much of such deposition or depositions as 
the court shall decide to be admissible and competent shall be admitted and 
read as evidence in such case. [Cf. L. 54. p. 76, $ 2; L. "73, p. 180, $ 2; L. 
"77, p. 204, $1; Cd. "81, $ 765; L. '91, p. 63, $89; 2 H. C., $ 1362.] 

As to repeal of this section, see $ 2304, and note. Compare, $ 2306, infra, Sce note to 
2253. 


See Const., Art. I, $22, rights of accused. | l 
See supra, $$ 1244, 1962, depositions of witnesses on commitment before magistrates, 


und notes. == 

See supra, $ 2078, rights of, under indictment, ete. 

The last part of this section is believed to be in conflict with Art. I, § 22, of the state 
Constitution. See also 6 Am. U. S. Const., right of defendant “to be confronted with the 
witnesses against him.” 

Depositions in a criminal case tending to admissible: State v. Humason, 5 Wash. 
show good character of defendant are in- 499; State v. Paggett, 8 Wash. 579, 584. 
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Right to confront witnesses—Use of 358; State v. Baldwin, 15 Wash. 15; State 
depositions: See 1 Remington's Digest, v. Lewis, 31 Wash. 75. See, also, State v. 

. 802, §§ 221, 222; State v. Hunter, 18 Cushing, 17 Wash. 545. 

ash. 670; Freidrich v. Territory, 2 Wash. 


§ 2132. (6926.) Right to Witnesses, Process and Speedy Trial. 

On the trial of any indictment or information the party accused shall 
have the right to produce witnesses and proofs in his favor, and have compul- 
sory process to compel the attendance of witnesses in his behalf, and to a 
speedy public trial by an impartial jury, and no person shall be put upon trial 
on an indictment or information for a felony until the expiration of five days 


from the day of his arrest. 
p. 64, $ 90; 2 H. C., $ 1363.] 


As to repeal of this section, see $ 2304, and note. 


note to $ 2253. 


(Cf. L. 77, p. 205, $ 2; Cd. "81, $ 766; L. °91, 


Compare $$ 2306, 2307, infra. See 


The Laws of 1877 provide, “or upon an indictment for murder until thirty days from 
his arrest without his consent thereto in open court.” 
See supra, $ 2120, and notes, speedy trial, dismissal, 


See Const., Art. I, $ 22, rights of accused. 


Cited in 5 Wash. 500; 7 Wash. 258; 13 
Wash. 487. 

It is not contrary to the provisions of 
this section for a defendant to be brought 
to trial within less than five days after the 
filing of an information against him, where 
he had been taken into custody before a 
magistrate and held for trial on the same 
charge more than five days prior to his 
trial upon the information: State v. Huma- 
son, 5 Wash. 499. 

A defendant in a criminal action is not 


compel the attendance of witnesses without 
an order of the court therefor having been 
first obtained: State v. Graves, 13 Wash. 
485; State v. Grimes, 7 Wash. 445. ` 


It is error to require a witness for ac- 
cused to appear in court fettered and man- 
acled to another person, although he had 
been charged with the crime jointly with 
the accused and had been found guilty 
upon a former and separate trial: State v. 
Williams, 18 Wash. 47, 


entitled to the issuance of a subpoena to 


§ 2133. (6927.) Verdict or Confession Necessary to Conviction. 

No person indicted or informed against for an offense shall be convicted 
thereof unless by confession of his guilt in open court, or by the verdict of a 
jury accepted and recorded in open court. [Cf. L. ’54, p. 76, $ 3; Cd. ’81, 
§ 767; L. 791, p. 64, $ 91; 2 H. C., $ 1364.] 


As to repeal of this section, see $ 2304, and note. 
to § 2253. 

See supra, § 2118, conviction necessary before punishment. 

See infra, § 2144, waiver of jury by consent, when, 


Cited in 20 Wash. 561, 


Present law, see § 2309. See note 


§ 2134. (6928.) Trial Docket. 

The clerk shall, in preparing the docket of criminal cases, enumerate the 
indictments and informations pending according to the date of their filing, 
specifying opposite to the title of each action whether it be for a felony or 
misdemeanor, and whether the defendant be in custody or on bail; and shall, 
in like manner, enter therein all indictments and informations on which issues 
of fact are joined, all cases brought to the court on change of venue from 
other counties, and all cases pending upon appeal from inferior courts. [Cf. 
L. '54, p. 115, $ 86; Cd. ’81, $ 1044; L. ’91, p. 58, $ 65; 2 H. C., $ 1295.] 
$ 2135. (6929.) Continuance, When Granted. 

A continuance may be granted in any case on the ground of the absence 
of evidence, on the motion of the defendant, supported by affidavit showing 
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the materiality of the evidence expected to be obtained, and that due diligence 
has been used to procure it, and also the name and place of residence of the 
witness or witnesses, and the substance of the evidence expected to be ob- 
tained; and if the prosecuting attorney admit that such evidence would be 
given, and that it be considered as actually given on the trial, or offered and 


overruled as improper, the continuance shall not be granted. 


$ 7; Cd. ’81, $ 1077; 2 H. C., $ 1296.] 


[L. 77, p. 206, 


See supra, § 322, and notes, continuance in civil cases, 
See supra, $ 2121, continuance on order of court, when. 


Cited in 29 Wash. 448, 

Continuance, right to and showing: See 
1 Remington's Digest, pp. 553-557, $$ 1-24; 
State v. Newton, 29 Wash. 373; State v. 
Burns, 19 Wash. 52; State v. Johnny Tom- 
my, 19 Wash. 270; State v. Harras, 22 
Wash. 57; State v. Boyce, 24 Wash. 514. 

The denial of an adjournment of a trial, 
at the close of the evidence, for the pur- 
pose of securing the attendance of a wit- 
ness of whom counsel had just been ad- 
vised, is not erroneous, when neither the 
name of the witness, his residence, nor the 
materiality of the testimony is made to 
appear: State v. Craemer, 12 Wash. 217. 
The application is addressed to the discre- 
tion of the trial court: Thompson v. Terri- 
tory, 1 W. T. 547. 

Due diligence in procuring the attend- 
ance of a witness is not established by a 
showing that the defendant had been in 
the company of the witness on the day be- 
fore his arrest upon the crime charged, 
that he knew of the migratory habits of 
the witness, and that he had no fixed 


abode, that a short time before the trial 
letters had been addressed to him at 
the locality where last seen and to an- 
other point to which it was supposed he 
had gone, and that a subpoena had been 
issued to the sheriff of the county in which 
he was presumed to be, but without any 
definite direction as to where the witness 
could be found: State v. Craemer, 12 Wash. 
217. 

The overruling of a motion by defendant 
in a criminal prosecution for a continuance 
because of the misspelling of the names of 
witnesses for the state as indorsed upon 
the indictment is not sufficient to base er- 
ror upon, in the absence of a showing that 
defendant was surprised and misled: State 
v. Everett, 14 Wash. 574. 

While the state may be permitted to 
contradict the testimony which it had ad- 
mitted would be given by an absent wit- 
ness, in order to avoid a continuance, yet 
it cannot impeach snch witness: State v. 
Carter, 8 Wash. 272, 276. 


§ 2136. Subpoena for State Witnesses—Continuarce for State. 
The clerk shall, at the time of issuing a warrant for the defendant, issue 


a subpoena for all the witnesses whose names are indorsed on the indictment, 
and any others required; but in no case shall a continuance be granted to 
the state on account of the absence of any witness whose name is not in- 
dorsed on the indictment. [Cd. ’81, $ 1068.] 


The present force of this section is doubtful. 


§ 2137. (6930.) Issues to be Tried by Jury—Practice as in Civil Cases. 
Except as otherwise specially provided, issues of fact joined upon an in- 

dictment or information shall be tried by a jury of twelve persons, and the 
law relating to the drawing, retaining, and selecting jurors, and trials by 
jury in civil cases, shall apply to criminal cases. [Cf. L. ’d4, p. 118, $ 101; 
Cd. 781, § 1078; L. 791, p. 55, $ 66; 2 H. C., $ 1297.] 

See Const., Art. I, § 21, trial bv jury. 

See supra, § 94 et seq., qualifications of jurors, 

See supra, $ 327 ct seq., causes for challenge. 

See supra, $339 etseq.. and notes, manner of conducting jury trial. 

See intra, § 2144, court may try by consent except in capital cases, 

Cited in 8 Wash. 306; 17 Wash. 550; 22 
Wash. 133. 

The words “Except as otherwise specially 
provided,” as used in this section, do not 


confer the right to try a criminal case by 
a jury of less than twelve peuple: Stute 
v. Ellis, 22 Wash. 129. 
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$ 2138. (6931.) Peremptory Challenges, Number Allowed Defendant. 

In prosecution for capital offenses, the defendant may challenge per- 
emptorily twelve jurors; in prosecution for offenses punishable by imprison- 
ment in the penitentiary, six jurors; in all other prosecutions, three jurors. 
When several defendants are on trial together, they must join in their chal- 
lenges. [L. ’54, p. 118, $ 102; Cd. ’81, $ 1079; 2 H. C., $ 1298.] 


Peremptory challenges: See 2 Reming- 
ton’s Digest, p. 1659, $$ 60-62; State v. Ed- 
don, 8 Wash. 292; State v. Vance, 29 Wash. 
435; State v. Hall, 24 Wash. 255; State 
v. McCann, 16 Wash. 249; State v. Stentz, 
= Wash. 134; State v. Champoux, 33 Wash, 
339. 


§ 2139. 


Construing all the statutory provisions 
together on the subject of challenges to 
jurors, defendant must, in prosecution for 
homicide, exercise two peremptory chal- 
lenges to one by the state, until the twelve 
and six peremptory challenges respectively 
are exhausted: State v. Eddon, 8 Wash. 
292. 


(6932.) Peremptory Challenges Allowed State. 


The prosecuting attorney, in capital cases, may challenge peremntorily 


six jurors; in all other cases, three jurors. 


$ 1080; 2 H. C., $ 1299.] 


$ 2140. (6933.) 


[L. ’54, p. 118, $ 103; Cd. "81, 


Challenges to Panel, When Allowed. 


Challenges to the panel shall only be allowed for a material departure 
from the forms prescribed by law for the drawing and return of the jury, and 
shall be in writing, sworn to, and proved to the satisfaction of the court. 
[L. 754, p. 118, $ 104; Cd. ’81, $ 1081; 2 H. C., $ 1300.] 


See note to $ 323. 


Cited in 6 Wash. 566; 29 Wash. 446. 

Challenge to the panel, or to the polls 
for cause: See 2 Remington’s Digest, p. 
1657, $$ 55, 56; State v. Straub, 16 Wash. 
111; State v. Lewis, 31 Wash. 75; State 
v. Vance, 29 Wash. 437. 

Although a challenge is not taken in the 
manner required by tbis section, but is 


$ 2141. (6934.) 


nevertheless entertained by the court, it 
should be sustained where it is to the ef- 
fect that the deputy sheriff, instead of the 
sheriff, assisted in drawing the jury, con- 
trary to the provisions of $ 59, 2 Hill's 
Code: State v. Payne, 6 Wash. 563, 566. 


Challenges for Cause. 


Challenges for cause shall be allowed for such cause as the court may, in 
its discretion, deem sufficient, having reference to the causes of challenge pre- 
scribed in civil cases, as far as they may be applicable, and to the substantial 


rights of the defendant. 
$ 1301.] 


[L. *54, p. 119, $ 105; Cd. '81, $ 1082; 2 H. C, 


See supra, $$ 326-331, and notes, challenges for cause. 


Cited in 3 Wash. 103, 104; 8 Wash. 
14, 

Competency of jurors, challenges, and 
exceptions: See 2 Remington’s Digest, pp. 
1653, 1660, $$ 40-62, 

Objection to juror is waived, unless it 
is made at the time the jury is impancled: 
Clarke v. Territory, 1 W. T. 68; Blanton 
v. State, 1 Wash. 265. 

The trial of challenges to jurors by the 
court involves the trial of an issue of fact, 
and its determination is largely discretion- 
ary: White v. Territory, 3 W. T. 397; 
Blanton v. State, 1 Wash. 265. 

In the examination of a juror upon his 
voir dire, it is improper to ask him whether 
he would attach more importance or credi- 


bility to the testimony of a minister than 
to that of anyone else: State v. Holedger, 
15 Wash. 443. 

Questions put to a juror in a eriminal 
prosecution, which attempt to ascertain in 
advance what he would think of the eredi- 
bility of defendant as a witness, consider- 
ing his interest in the result, are properly 
excluded: State v. Everett, 14 Wash. 574. 

Error in overruling a challenge for actual 
bias interposed to a juror is without preju- 
dice, when the juror is subsequently ex- 
cluded upon the peremptory challenge of 
the adverse party: State v. Carey, 15 Wash. 
549. 

Where the examination of a juror shows 
that no fixed or definite opinion exists in 
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the mind relative to the merits of a crim- 
inal prosecution, but only a vague or merely 
floating impression based upon a news- 
paper report of the case, or heard at about 
the time of the commission of the sup- 
posed crime, the juror is not subject to a 
challenge on the ground of bias: ld. Sce, 
also, State v. Straub, 16 Wash. 111; State 
v. Royce, 24 Wash. 440. 

A refusal to sustain challenges for proper 
cause, necessitating peremptory challenges 
on the part of the accused, will be consid- 
ered on appeal as prejudicial, where the ac- 
cused has been compelled subsequently to 
exhaust all his peremptory challenges before 
the final selection of the jury: State v. Rut- 
ten, 13 Wash. 203; citing State v. Krug, 
12 Wash. 288, 

Where a juror admits that he has an 
opinion as tu the guilt of the accused, 
which it would take evidence to remove, 
that he believes there was something wrong 
and he could not go into the jury-box 
and accord the accused the presumption that 
he was innocent, until he was proven guilty, 
he should be excused upon a challenge for 
cause, although he may state in answer to 
leading questions by the court and the 
prosecuting atforney that if he was charged 
as the defendant was he would be willing 
under the same circumstances to have 
twelve men try his case who were of the 
same mind as he was: State v. Rutten, 
13 Wash.. supra; following State v. Mur- 
phy, 9 Wash. 204; State v. Wilcox, 11 


Wash. 215. See, also, State v. Moody, 18 
Wash. 165; State v. Lattin, 19 Wash. 
57. 


The fact that a juror is a taxpaver is 
not ground for challenge upon a trial of 
a public officer charged with embezzlement 
of public funds: State v. Krug, 12 Wash. 
288; or that he has formed an impres- 
sion that the defendant had loaned money, 
either that of his own or of the city, the 
juror having no idea to whom the money 


§ 2142. (6935.) 


PROCEDURE IN CRIMINAL ACTIONS, 
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belonged and having formed no opinion as 
to the defendant’s guilt or innocence: Id.; 
or when he has formed an impression, but 
disclaimed having formed an opinion, he 
cannot be challenged for actual bias: Id. 

A juror’s name indorsed on information 
ns witness for the state renders him in- 
competent: State v. Stentz, 30 Wash. 134. 

Effect of business connections or trans- 
actions with party or attorney: See State 
v. Boyce, 24 Wash. 514; State v. Lewis, 
31 Wash. 75. 

Effect of prior service as juror, or ser- 
vice in same or similar cause: See State 
v. Hall, 24 Wash. 255; State v. Van Wa- 
ters, 36 Wash. 358. 

Bias or prejudice: See State v. Boyce, 
24 Wash. 514. 

Formation and expression of opinion: 
See 2 Remington’s Digest, pp. 1654-1656, 


$8 46-48; State v. Royse, 24 Wash. 440; 


State v. Boyce, 24 Wash. 514; State v. 
Farris, 26 Wash. 205; State v. Croney, 
31 Wash. 122; State v. Harras, 22 Wash. 
57; State v. Riley, 36 Wash. 441; State 
v. Kenney, 45 Wash. 165. 

Personal opinion and scruples: See 2 
Remington’s Digest, p. 1656, §§ 49, 50; 
State v. Croney, 31 Wash. 122; State v. 
Royse, 24 Wash. 440; State v. Boyce, 24 
Wash. 514. 

Waiver of right to object or challenge: 
See 2 Remington’s Digest, p. 1657, $ 53; 
State v. Lewis, 31 Wash. 75; State v. 
Clark, 34 Wash. 485. 

A juror will not be found to be disquali- 
fied by actual bias, as defined by § 329, 
supra, by reason of answers to questions 
based on assumption of facts not supported 
in the record, where he had no knowledge 
of the case and no opinion as to the guilt 
or innocence of the accused, and, consider- 
ing his examination as a whole, the trial 
judge could not be said to have abused 
the discretion reposed in him by such stat- 
ute: State v. Gohl, 46 Wash. 408. 


Conscientious Scruples of Juror as to Capital Punishment. 


No person whose opinions are such as to preclude him from finding any 
defendant guilty of an offense punishable with death shall be compelled or 
allowed to serve as a juror on the trial of any indictment or information for 


such an offense. 
2 H. C., $ 1302.] 
See State v. Boyce, 24 Wash. 514. 


§ 2143. 


[C£. L. ’54, p. 119, $ 106; Cd. ’81, $ 1083; L. '91, p. 59, $ 67; 


(6936.) Oath to Jury, Form of. 


The jury shall be sworn or affirmed well and truly. to try the issue be- 


tween the state and defendant, according to the evidence; and in capital 
eases, to well and truly try, and true deliverance make between the state and 
the prisoner at the bar, whom they shall have in charge, according to the 
evidence. [Cf. L. ’54, p. 119, $ 107; Cd. ’81, $ 1084; L. ’91, p. 59, $ 68; 2 H. 
C., $ 1303.) 


Cited in 16 Wash. 426; 18 Wash. 144. 
Oath of jury: See 2 Remington’s Di- 
gest, p. 1660, § 63; State v. Gin Pon, 
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16 Wash. 425; State v. Johnny Tommy, 
19 Wash. 270. 


CHapP. XVII) 


It is sufficient if the substance of the 
vath administered to the jurors is in con- 
sonance with the statute; yet it is bet- 
ter to follow the prescribed formula: Leon- 


$ 2144. 


TRIALS AND VERDICTS IN CRIMINAL ACTIONS, 


§§ 2144-2148 


ard v. Territory, 2 W. T. 381, 395; Har- 
rington v. Territory, 1 W. T. 447; see 
Leschi v. Territory, 1 W. T. 13. 


(6937.) Jury may be Waived Except in Capital Cases. 


The defendant and prosecuting attorney, with the assent of the court, 


may submit the trial to the court, except in capital cases. 
$ 108; Cd. ’81, $ 1085; 2 H. C., $ 1304.] 


[L. 54, p. 119, 


See Const., Art. I, $$ 21, 22, constitutionality of tbis section doubtful. 


$ 2145. 


(6938.) Personal Presence of Defendant During Trial. 


No person prosecuted for an offense punishable by death, or by confine- 
ment in the penitentiary or in the county jail, shall be tried unless personally 


present during the trial. 
$ 1305.] 


See next section. 


[L. ’54, p. 119, $ 109; Cd. '81, $ 1086; 2 H. C., 


See supra, $ 2094, defendant may appear by counsel, when, 


See infra, $ 2196, presence upon judgment. 


The objection that defendant in a crim- 
inal case had been absent during the ex- 
amination of a portion of the jury cannot 
be raised in the supreme court by affida- 
vits, when there is nothing in the record 
as certified showing such fact: State v. 
Holmes, 12 Wash. 169. 

It is error to keep the accused in man- 
acles during the progress of the trial and 


$ 2146. (6939.) 


in the presence of the jury, unless it 
plainly appears that the prisoner is such 
a dangerous character as to warrant such 
precaution: State v. Williams, 18 Wash. 
47 


Personal presence of accused: See 1 Rem- 
ington’s Digest, p. 842, § 405; State v. 
Costello, 29 Wash. 366; State v. Howard, 
33 Wash. 250. 


Trial in Defendant’s Absence, When. 


No person prosecuted for an offense punishable by a fine only shall be 
tried without being personally present, unless some responsible person, ap- 
proved by the court, u1. .ertakes to be bail for stay of execution and payment 
of the fine and costs that may be assessed against the defendant. Such 
undertaking must be in writing, and is as effective as if entered into after 
judgment. [L. ’54, p. 119, $ 110; Cd. *81, $ 1087; 2 H. C., $ 1306.] 


See notes to last section. 


$ 2147. (6940.) Competency of Witnesses—Exceptions. 

Witnesses competent to testify in civil cases shall be competent in crim- 
inal prosecutions, but regular physicians or surgeons, clerevmen or priests. 
shall be protected from testifying as to confessions, or information received 
from any defendant, by virtue of their profession and character; Indians 
shall be competent as witnesses hereinbefore provided, or in any prosecu- 
tions in which an Indian may be a defendant. [L. ’54, p. 117, 8 95; L. ’73, 

p. 233, $ 231; Cd. *81, $ 1069.] 


Sa supra, $ 1210 et seq., competency of witnesses in civil cases, 
See infra, $ 2290, convict as witness. 


§ 2148. (6941.) Compelling Attendance of Witnesses—Defendant as Wit- 
ness—Failure to Testify. 

Witnesses may be compelled to attend and testify before the grand jury; 
and witnesses on behalf of the state, or of the defendant in a criminal prose- 
cution, may be compelled to attend and testify in open court, if they have 


been subpoenaed, without their fees being first paid or tendered, unless 
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‚otherwise provided by law; the court may recognize witnesses, with or with- 
out sureties, to attend and testify at the same or the next session of the court, 
or at the term of a court within the state, and any person accused of any 
crime in this state by indictment, information, or otherwise, may, in the 
examination or trial of the cause, offer himself or herself as a witness in his or 
her own behalf, and shall be allowed to testify as other witnesses in such case, 
and when accused shall so testify, he or she shall be subject to all the rules 
of law relating to cross-examinations of other witnesses: Provided, that 
nothing in this code shall be construed to compel such accused person to offer 
himself or herself as a witness in such case: And provided further, that 
it shall be the duty of the court to instruct the jury that no inference of guilt 
shall arise against the accused if the accused shall fail or refuse to testify as 
a witness in his or her own behalf. [Cf. L. ’54, p. 116, $ 93; L. ’71, p- 105, 


$ 2; Cd. ’81, $ 1067; L. ’91, p. 59, $ 69; 2 H. C., $ 1307.] 


See infra, notes to § 2158, “defendant as witness.” 

See infra, § 2864, failure to attend as witness, misdemeanor. 

Se infra, 88 2338, 6938, refusing to attend before legislature or committee. 
See infra, § 6067 , refusing to obey subpoena of insurance commissioner. 

See infra, $ 6555, refusing to obey subpoena of labor commissioner. 

See infra, § 7324, refusing to appear before military court. 

See infra, $ 9085, refusing to obey subpoena of tax commissioner, 


Cited in 7 Wash. 339; 8 Wash. 181, 
185; 13 Wash. 456; 32 Wash. 26, 65; 35 
Wash. 334. 

Instruction as to failure of accused to 
testify: See 1 Remington's Digest, p. 817, 
$ 291; State v. Detherage, 33 Wash. 326; 
State v. Mitchell, 32 Wash. 64. 

When defendant in a criminal prosecution 
takes the witness-stand, he assumes the 
character of a witness; and as such may be 
contradicted, disputed, or impeached, the 
same as any other witness; and such exam- 
ination does not infringe the constitutional 
provision that “no person shall be compelled 
in any criminal case to give evidence 
against himself”: State v. Duncan, 7 Wash. 
336; Thompson v. Territorv. 1 W. T. 547. 

Although the accused offers himself as 
a witness, it is an invasion of his consti- 
tutional rights to compel him to give evi- 
dence against himself on cross-examination, 
where the state had been unable to se- 
cure the evidence in any other way: State 
v. O’Hara, 17 Wash. 525. 

If the whole purpose of defendant’s tes- 
timony is to show that he is not guilty, al- 
though not asked the direct question, it is 
proper cross-examination, as tending to af- 
fect his credibility, to question him in ref- 
erence to his flight soon after the crime 
was committed: State v. Duncan, supra. 

Where defendant was not sworn as a wit- 
ness in his own behalf, it was error for 
the court not to instruct the jury that from 
such fact no, inference of guilt should be 


drawn against defendant; and the fact that 
defendant remained silent does not con- 
stitute a waiver of such right: or. 
v. State, 1 Wash. 336; State v. Myers, 8 
Wash. 177. 

The spirit of this provision is, that such 
failure shall not operate to defendant’s dis- 
advantage in any branch or aspect of the 
a Leonard v. Territory, 2 W. T. 381, 

9. 

It is not permissible, on the cross-ex- 
amination of the accused’s wife for the 
state to show that the accused had been 
convicted of another crime some years be- 
fore, and before their marriage, in order 
to affect the eredibility of the wife, since 
the fact tends directly to prejudice the 


accused, and only remotely, if at all, to 
discredit the witness: State v. Eder, 36 
Wash. 482. 


An attempt to obtain a flashlight photo- 
graph of the defendant in a compromis- 
ing position with a female under the age 
of consent, whom it was alleged he had 
assaulted and raped, would not be a con- 
spiracy to fabricate testimony, in case he 
voluntarily assumed the position: State v. 
Griflin, 43 Wash. 591. 

It is error to require a witness for ac- 
cused to appear in court fettered and 
manacled to another person, although he 
had been charged jointly with defendant 
and had been found guilty upon a former 
and separate trial: See State v. Williams, 
18 Wash. 47. 


§ 2149. Immunity of Witnesses in Cases of Bribery, Grafting, etc. 
Any person offending against any provisions of the common law or 


statutes of the state of Washington or any ordinances of any municipality 
thereof, relating to bribery, grafting or corrupt solicitation, shall be a com- 
petent witness against any other person so offending, and may be compelled 
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to attend and testify upon any trial, hearing, proceeding or investigation 
in the same manner as any other person. But the testimony so given shall 
not be used in any prosecution or proceeding, civil or criminal, against the 
person so testifying. A person so testifying shall not thereafter be liable 
to indictment, information, prosecution, or punishment for such offense. [L. 
"07, p. 99, §1.] 


Compare § 2330, infra. Sec note to § 2253. 
This act is pursuant to the provisions of Article 2, § 30, of the state Constitution relative 
to the compulsory testimony of parties to corrupt solicitation of public officers. 


§ 2150. Not Applicable to Proceedings Before Committing Magistrate or 
Justice. | 
The provisions of $ 2149 shall not be applicable to any prosecution or 
proceeding before a committing magistrate or justice of the peace. [L. ’07,. 
p. 99, § 2.] 


See notes to last section, and § 2291, conflicting with this section. 


§ 2151. (6942.) Confession as Evidence. 

The confession of a defendant made under inducement, with all the cir- 
cumstances. may be given as evidence against him, except when made under 
the influence of fear produced by threats; but a confession made under in- 
ducement is not sufficient to warrant a conviction without corroborating testi- 


mony. 


Cited in 3 Wash. 110; 7 Wash. 240; 12 
Wash. 676; 13 Wash. 6; 18 Wash. 396; 
21 Wash. 68; 25 Wash. 349; 36 Wash. 
488. 

Admissions: See 1 Remington’s Digest, 

. 782, §§ 131-134; State v. Poole, 42 
Wash. 192; State v. MeFadden, 41 Wash. 
1; State v. Lyts, 25 Wash. 347; State v. 
Bringgold, 40 Wash. 12; State v. Web- 


ster, 21 Wash. 63; State v. Gates, 28 
Wash. 689; State v. Lewis, 31 Wash. 
79. 


Inculpatory declarations made by defend- 
ant charged with a crime are admissible 
in evidence when not caused by duress or 
fear produced by threats: State v. Mun- 
son, 7 Wash. 239; and are also admissi- 
ble as against an accomplice: State v. 
Coss, 12 Wash. 673. 

Admissions made by a defendant in & 
civil action, when not given under com- 
pulsion, may be put in evidence in a crim- 
inal prosecution against him: State v. Hop- 
kins, 13 Wash. 5. 

If a defendant, after having been shot 
down by the officers sent to arrest him, but 
apparently ignorant that they were offi- 
cers, and without any threats being made 
against him, confesses that he killed de- 
cedent, the confession is voluntary and ad- 
missible: State v. Coella, 3 Wash. 99. 

As preliminary to the introduction of 
admissions of a prisoner, the public are 
not compelled to show that the whole con- 
versation in which it was made is recol- 
lected by the witness. Cross-examination 
affords the means of obtaining a full state- 
ment: Yelm Jim v. Territory, 1 W. T. 
63, 


[L. ’54, p. 117, $ 96; Cd. ’81, $ 1070; 2 H. C., $ 1308.] 


If a portion of a conversation has been 
drawn out in the examination of a witness 
the opposing- party has a right to have the 
whole of it placed before the jury: State 
v. Regan, 8 Wash. 506, 

Admission by defendant that he knew a 
certain larceny had been committed is not 
evidence that he had actually participated 
in its commission: State v. Payne, 6 Wash. 
563. 


If it is shown that a defendant accused 
of the burglary of certain moneys sur- 
renders to the officer a sum which he had 
secreted, which corresponds in amount, kind 
and denomination with that stolen, and ac- 
counts for its possession by an extremely 
improbable explanation, and when accused 
of the offense makes inculpatory admis- 
sions, his guilt is proved beyond a reason- 
able doubt: State v. Munson, 7 Wash. 
239. 

On a trial for murder, it is error to ad- 
mit evidence that the defendant had stated, 
at the close of the preliminary examina- 
tion, that his son had confessed to him the 
commission of the murder, as the accused 
was not on trial charged with knowingly 
concealing a murder committed by an- 
other: Rose v. State, 2 Wash. 310. 

In a prosecution for embezzlement, error 
in the admission of testimony tending to 
prove the crime is not prejudicial when the 
admissions of the accused, that he had 
converted certain of the moneys to his own 
use, are alone sufficient to authorize a 
finding of guilty: State v. Whiteman, 9 
Wash, 402. 

Evidence of conversations had between 
witnesses in the absence of defendant is 
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incompetent: State v. Halbert, 14 Wash. 
en ; cited in Speck v. Gray, 14 Wash. 
589. 

Confessions: See 1 Remington’s Digest, 
pp. 789, 790, §§ 165-171; State v. New- 
ton, 29 Wash. 373; State v. Carpenter, 
32 Wash. 254; State v. Washing, 36 Wash. 
485; State v. Royce, 38 Wash. 111; State 
v. Mann, 39 Wash. 144; State v. MeCul- 
lum, 18 Wash. 394; State v. Marselle, 
43 Wash. 273; State v. Poole, 42 Wash. 
192. 

In a proseeution for murder, where the 
plea of self-defense is set up, the admission 
in evidence of the statement of defendant 
that he killed the deceased is harmless er- 
ror, though the confession is made as hie 
result of fear produced by threats, when 
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no further particulars than the mere kill- 
ing are wrung from the defendant while 
under the influence of fear: State v. 
Coella, 8 Wash. 513. 

Where it is sought to deny defendants 
admissions tending to show guilt were pro- 
duced by threats, the admission of the ques- 
tion, “Did you make any threats to him?” 
is not prejudicial error, when all that was 
done or said to defendant, or by him, was 
subsequently stated in detail: State v. Mun- 
son, 7 Wash. 239. 

Voluntary testimony made under induce- 
ment to escape liability in a civil action for 
embezzlement is admissible in a criminal 
prosecution therefor: State v. Hopkins, 13 
Wash. 5. 


(6943.) Rules of Evidence Same as in Civil Actions. 


The rules of evidence in civil actions, so far as practicable, shall be ap- 


plied to criminal prosecutions. 
§ 1309.] 


[L. 54, p. 117, $ 97; Cd. ’81, $ 1071; 2 H. C., 


See supra, § 282, pleadings not evidence, use prohibited. 
See supra, § 339, and notes, evidence in civil cases, 


See supra, §§ 2059, 2065, and notes. 
See notes to § 2148, defendant as witness, 
See notes to last section, “confessions.” 


Cited in 15 Wash. 18. 

BEST AND SECONDARY EVIDENCE: 
See 1 Remington’s Digest, p. 781, §§ 127- 
130; State v. Erving, 19 Wash. 435; State 
v. Champoux, 33 Wash. 339; State v. Mc- 
Cauley, 17 Wash. 88; State v. Druxinman, 
34 Wash. 257. 

ARTICLES, ETC., ADMISSIBLE: See 
1 Remington’s Digest, p. 780, § 124; State 
v. Cushing, 14 Wash. 527; State v. Royce, 
38 Wash. 111. 

Personal effects of every kind belong- 
ing to a prisoner may be taken from his 
person and used upon the trial for what 
they may be worth as criminating evidence: 
State v. Nordstrom, 7 Wash. 506. 

In a case of forgery, it is not error to ex- 
clude photographs of the disputed signa- 
tures and of certain genuine signatures 
when the originals thereof are presented in 
eourt: Crane v. Dexter Horton & Co., 5 
Wash. 479. 

In a proseeution upon a charge of embez- 
zlement it is erroneous to admit in evidence 
the conıplaint and answer on which a former 
civil action, involving the same property 
in question had been tried: State v. Hop- 
kins, 13 Wash. 5; or the corrrespondence 
of third parties, when no ground has been 
shown therefor: Id. 

Maps, ete.: See 1 Remington’s Digest, 
p. 785, § 145; State v. Hunter, 18 Wash. 
670, 

The admission of certain maps in evi- 
dence upon identification of a witness hos- 
tile to defendant is not error when there 
is no showing of inaccuracy in the maps: 
State v. White, 10 Wash. 611. 

A map containing much explanatory mat- 
ter in nature of hearsay evidence should not 


be admitted in evidence in a criminal case: 
Leonard v. Territory, 2 W. T. 381. 


A stenographer’s notes of evidence, taken 
at a former trial, cannot be introduced for 
the purpose of impeaching the testimony of 
a witness on the second trial regarding mat- 
ters alleged to have been testified to by 
him at such former trial: State v. Freid- 
rich, 4 Wash. 205. 

The fact that stolen money is not ex- 
hibited in court on the trial for its lar- 
ceny is not ground for rejecting testimony 
offered concerning it: State v. Munson, 7 
Wash. 239. 

Petitions addressed to county commission- 
ers asking employment of counsel to assist 
in prosecuting defendant, ete., inadmissible: 
State v. Humason, 5 Wash. 499. 


Upon the trial of a defendant charged 
with killing an officer while resisting ar- 
rest, where the ofiicer had cause to sus- 
pect the defendant, evidence that the de- 
fendant was innocent of the crime for 
whieh the arrest was attempted is inad- 
missible: State v. Symes, 20 Wash. 484. 

In a prosecution for murder, the clothing 
worn by deceased at the time he was shot, 
and the gun with which the shooting was 
done, are admissible in evidence, and may 
properly be taken by the jury to their room 
when they retire to consider their verdict: 
State v. Cushing, 14 Wash. 527; Doctor 
Jack v. Territory, 2 W. T. 161. 

Admissibility in evidence of means of 
committing offense and artieles connected 
therewith: See 1 Remington's Digest, p. 
773, § 93; State v. Cushing, 17 Wash. 
544; State v. Burns, 19 Wash. 52; State 
v. Lattin, 19 Wash. 57; State v. Surry, 
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23 Wash. 655; State v. Costello, 29 Wash. 
366; State v. Romano, 41 Wash. 241. 


DOCUMENTARY EVIDENCE: See 1 
Remington’s Digest, p. 785, §§ 142-146; 
State v. Symes, 20 Wash. 484; State v. 
Champoux, 33 Wash. 339; State v. Yourex, 
30 Wash. 611. 


As to letters and telegrams, see State 
v. Wilson, 10 Wash. 402; State v. Nel- 
son, 3 Wash. 221. 


A letter written by one of the con- 
spirators suggesting the line of evidence 
to be used by the two other defendants 
on the defense of the writer, which letter 
fell from her room, is sufficiently identi- 
fied from its contents without proof of 
the handwriting or signature, and it is 
admissible against the other defendants in 
case attempted correspondence was going 
on between them at the time, and the other 
defendants were concerned in the offense, 
although the letter alone was not sufficient 
evidence of the conspiracy: State v. Dil- 
ley, 44 Wash. 207. 

In such a case there is sufficient prima 
facie evidence of a conspiracy to neces- 
sitate the submission of the question to 
the jury: Id. 

Where the accused denied the writing 
of a note tacked upon the cabin of the 
deceased the morning after he was last 
seen alive, samples of the accused’s hand- 
writing, identified by competent evidence 
of their genuineness, are admissible in evi- 
dence as exhibits for comparison by ex- 
perts, although the accused did not himself 
admit their genuineness on the stand: State 
v. Fillpot, 51 Wash. 223. 


BURDEN OF PROOF, ETC.: See 1 
Remington’s Digest, p. 770, §§ 79-83; State 
v. Lawson, 40 Wash. 455; O’Neill, In re, 
41 Wash. 174; State v. Eubank, 33 Wash. 
293; State v. Poole, 42 Wash. 192; State 
v. Clark, 34 Wash. 485. 

The burden of proof can never be cast 
upon the defendant in a criminal prosecu- 
tion of showing the nonexistence of facts 
constituting the crime with which he is 
charged: State v. Conahan, 10 Wash. 268. 

No man ought to be convicted of a crime 
upon mere suspicion, or because he may 
have had an opportunity to commit it, or 
even because of bad character, and where 
circumstances are relied on for conviction 
they ought to be of such a character as to 
negative every reasonable hypothesis, ex- 
cept that of defendant's guilt: State v. 
Payne, 6 Wash. 563, 574. 

In a prosecution for bigamy, the bur- 
den of proof is upon the defendant to 
show that the former marriage, proven 
by the state, was invalid by reason of the 
incompetence of the wife to enter into the 
relation: State v. Kniffen, 44 Wash. 485. 

The prosecution is not required to pro- 
duce for the consideration of the jary all 
the evidence within its knowledge which 
would have a tendency to throw light upon 
the matter in issue, irrespective of its tend- 
ency to acquit or convict the defendant, 
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but may confine its efforts to bringing out 
the facts favorable to its side: State v. 
Payne, 10 Wash. 546. 

In a prosecution upon an information 
charging grand larceny, the evidence is suf- 
ficient to uphold a conviction when it ap- 
pears that defendant, while pretending to 
play a game of cards, snatched the money 
of the prosecuting witness, claiming that 
it had been won by gambling: State v. 
Reis, 9 Wash. 329. 

If the information alleges the ownership 
of the building burned in one Klingman, 
the ownership is sufficiently proven when 
the only evidence on the subject is in re- 
sponse to the question, “Do you know who 
the owner of the premises was or is?” to 
which the witness answered, “Yes, sir: Mr. 
C. E. Klingman”: State v. Meyers, 9 Wash. 
8. 

Weight and sufficiency of the evidence: 
See 1 Remington’s Digest, pp. 791-794, 
$8 175-185; State v. Smith, 40 Wash. 615; 
State v. Williams, 36 Wash. 143; State 
v. Romano, 41 Wash. 241; State v. Fair, 
35 Wash. 127; State v. Roller, 30 Wash. 
692; State v. Fetterlv, 33 Wash. 599; 
State v. Patchen, 37 Wash. 24; State v. 
Eubank, 33 Wash. 293; State v. John- 
son, 36 Wash. 294; State v. Detherage, 35 
Wash. 326. 

The evidence in a criminal case cannot 
be said to be insufficient to warrant a 
conviction because based upon the evidence 
of a prosecuting witness who was a prosti- 
tute, as such fact onlv affects her credibil- 
ity. which is a question for the jury, es- 
pecially where the witness was corroborated: 
State v. Hill. 45 Wash. 694. 

CIRCUMSTANTIAL EVIDENCE.—In a 
prosecution for homicide, resting on circum- 
stantial evidence, in rebuttal of the circum- 
stances offered by the territory to fix guilt 
upon defendant, it is error not to allow the 
prisoner to show that at the time of dece- 
dent’s death there was a person in the 
neighborhood hostile to and who had threat- 
ened to kill deceased: Leonard v. Territory, 
2 W. T. 381. 

A conviction of the crime of murder, 
based upon circumstantial evidence, will not 
be set aside when all the facts and the 
circumstances appearing in evidence war- 
rant the conclusion that the accused was 
guilty of the crime charged: State v. 
Smith, 9 Wash. 341. 

Evidence chiefly circumstantial held in- 
sufficient to support a verdiet of murder in 
the first degree: Miller v. Territory, 3 W. 
T. 554. 

A verdict of murder is sufficiently sus- 
tained by evidence showing that a murder 
had heen eommitted and a house robbed; 
that defendant was seen in the bushes less 
than an hour before its commission, as 
well as some days prior, watching the 
house; that part of the handle of the ham- 
mer with which the homicide had been 
done and most of the stolen money was 
found on his premises; that he had been 
in straitened circumstances, but had given 
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his wife some money on the day of the 
homicide, claiming it as a portion of a pay- 
ment made him on that day by a certain 
person, whose testimony was not produced 
at the trial, and that an alibi set up by him 
was not clearly established: State v. Craem- 
er, 12 Wash. 217. 


A conviction for arson is not sustained 
by purely circumstantial evidence creating 
a suspicion against the accused, unless he 
is connected with the erime beyond a rea- 
sonable doubt, or the circumstances are 
irreconcilable with his innocence; and 
where such evidence is consistent with the 
hypothesis of his innocence, and absolutely 
no motive was shown, the corpus delicti 
was not established beyond a reasonable 
duubt and the supreme court will reverse 
the judgment; although the trial court re- 
fused to set aside a verdict of guilty: 
State v. Pienick, 46 Wash. 522. 


In a prosecution for murder, the defend- 
ant is entitled to a discharge where the evi- 
dence shows that by reason of the defend- 
ant’s relation with deceased he had an 
opportunity to commit the crime, but that 
others had an equal opportunity; that the 
hatchet with which the crime was probably 
committed had been used in the fruit-stand 
formerly belonging to defendant, but at the 
time was in the actual occupancy of an- 
other; that defendant had stains, appar- 
ently of blood, around his finger nails, upon 
his arms and upon his shoes, but which 
were not proved to have been made by 
human blood; that his conduct on the day 
following the night of the murder, consid- 
ered in the light of his personal peculiari- 
ties and the circumstances surrounding him, 
might be better explained upon the the- 
ory of his innocence than that of his guilt; 
and that a piece had been cut from his 
vest, not, as claimed by the prosecution, 
for the reason that it was covered with 
blood stains, but to serve as a patch for 
his trousers: State v. Pagano, 7 Wash. 
549, See, also, State v. Downing, 24 
Wash. 340. 

Upon the trial of a person charged with 
the crime of murder committed in the per- 
petration of arson, he is not entitled to in- 
troduce proof showing the whereabouts, at 
the time of the fire, of a certain person hos- 
tile to the accused, when neither such proof 
nor the other circumstances in evidence tend 
to show the commission of the crime by 
such person: State v. Meyers, 12 Wash. 77. 

Evidence is admissible in a murder trial 
to show that a third party had told defend- 
ant that the decedent threatened to kill de- 
fendant, if he kept on talking about his 
owing him money, as a circumstance tend- 
ing to show the danger defendant believed 
himself to be in at the time of the murder: 
State v. Coella, 3 Wash. Y9. 

Evidence of a letter in a prosecution fur 
murder, from deceased to a third person, 
asserting defendant’s indebtedness to de- 
ceased is properly admitted, when it has al- 
ready been shown that defendant made in- 
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quiries in regard to it prior to the time of 
its receipt: State v. Wilson, 10 Wash. 
402. 


Testimony of accomplices and codefend- 
ants: See 1 Remington’s Digest, p. 788, 
§§ 160-164; State v. Concannon, 25 Wash. 
327; State v. Pearson, 37 Wash. 405; State 
v. Mann, 39 Wash. 144. 


The evidence of an accomplice, uncorroho- 
rated in material matters, is insufficient to 
authorize a verdict of guilty, except in 
those cases where, from all the circumstances, 
the honest judgment is satisfied of guilt be- 
yond a reasonable doubt. Under the facts 
in this case, it is held that the testimony 
of the accomplice in the murder is untrust- 
worthy, and the facts claimed to be in cor- 
roboration of his story are wholly imma- 
terial: Edwards v. State, 2 Wash. 291; Kose 
v. State, 2 Wash. 311. 


Corroborating circumstances: See 1 Rem- 
ington’s Digest, p. 775, § 100; State v. 
Cushing, 17 Wash. 544; State v. Fetterly, 
33 Wash. 599. 


Although an information charging man- 
slaughter may not show that accused bore 
the relation to the deceased of surgeon, and 
that death resulted from a surgical opera- 
tion, evidence touching the character of the 
operation, the propriety of performing it, 
and subsequent treatment of deceased is ad- 
missible: State v. Gile, 8 Wash. 12; and 
proof of the consent of deceased to the 
operation causing death is a good defense 
only where the operation is performed with 
due care and skill: Id. | 


The reasonable necessity of emploving 
spring-guns and other defensive machinery 
for the protection of property, which has 
resuited ın death of a trespasser, is a ques- 
tion of fact which should be left to the 
jury: State v. Barr, 11 Wash. 482. 


In a prosecution for homicide by the 
rigging of a spring-gun in a trunk, evi- 
dence that the defendant warned the de- 
ceased of the gun, while not a defense un- 
less deceased deliberately attempted sui- 
cide, might be material on the question of 
malice: State v. Marfaudille, 48 Wash. 117. 


In such a case, defendant’s offer to prove 
that he did not intend to kill the deceased 
is inadmissible, since any intent was neces- 
sarily general and would not be disproved 
by intent as to any particular person: 
Id. 

In such a ease, it is error to assume 
that the law prohibited the setting of a 
spring-gun except when necessary to pre- 
vent a capital crimes; since homicide for 
the prevention of any forcible and atrocious 
crime is justifiable: Id. 

In a prosecution for cattle-stealing it is 
competent for a witness, in testifying as to 
the identity of the animal alleged to have 
been stolen, to state that it was such ani- 
mal “to the best of his judgment and be- 
lief,” as the question of the force to be 
given to his testimony is for the jury: State 
v. Murphy, 15 Wash. 48. 
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Although the evidence in a eriminal case 
may not have been of the most satisfactory 
and convincing kind, yet the verdict of the 
jury should not be disturbed on appeal, if 
there was evidence tending to establish 
every material fact necessary to show the 
guilt of the defendant (State v. Kroenert, 
13 Wash. 644, followed): Id. 


In a prosecution for an assault with an 
attempt to commit sodomy upon the person 
of another, perpetrated upon a moving 
train, evidence is admissible of a prior as- 
sault committed upon the same train a 
couple of hours previously, although made 
in another state, for the purpose of show- 
ing the defendant’s real intention in mak- 
ing the second assault: State v. Place, 5 
Wash. 773. See further as to evidence of 
acts showing intent or malice or motive, 
State v. Oppenheimer, 41 Wash. 630. 


Where inducements for sexual intercourse 
are held out by a man to a girl of twelve 
years of age, consisting in kissing her and 
fondling her and feeling of her person, and 
in representations to her that it was not 
wrong to have sexual intercourse, and that 
he would not hurt her, these representations 
being made and his conduct occurring upon 
a number of occasions when he attempted 
to have intercourse with her without accom- 
plishing penetration, and also thereafter 
when he succeeded, they are sufficient, in 
view of the girl’s tender age, to constitute 
the offense of seduction: State v. Carter, 8 
Wash, 272. 


Other offenses as evidence of offense 
charged: See 1 Remington’s Digest, p. 776, 
$ 107; State v. Marselle, 43 Wash. 273; 
State v. Carpenter, 32 Wash, 254; State v. 
Fetterly, 33 Wash. 599; State v. Gott- 
freedson, 24 Wash. 398; State v. Wood, 33 
Wash. 290; State v. Nelson, 39 Wash. 221; 
State v. Strodemier, 40 Wash. 608; State 
v. Mobley, 44 Wash. 549, 

In a prosecution for rape, it is error to 
admit in evidence over objection testimony 
of a conversation had with defendant, in 
which he was alleged to have said, referring 
to the prosecutrix, “I suppose you want to 
get me in the same trouble with that old 
lady as you did with the little girl,” and to 
permit the witness to answer the furtber 
question, “whether or not that trouble with 
the little girl, referred to in that conversa- 
tion, related to some sexual matter be- 
tween himself and the little girl”: State v. 
‘Thompson, 14 Wash. 285. 

In a prosecution for obtaining goods un- 
der false pretenses hy the giving of a check 
upon a bank in which the defendant had no 
funds, it is error to allow the prosecution 
to introduce testimony of other checks hav- 
ing been given by defendant to other per- 
sons when he had no funds on deposit: 
State v. Bokien, 14 Wash. 493. 

Upon trial of defendant for larceny of 
certain cattle, which the evidence shows had 
been slaughtered by him and the carcasses 
and hides fully disposed of, evidence is ad- 
missible that he had tried to conceal from 
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the sheriff a sack containing ears cut from 
the heads of certain other cattle, which it 
was shown had been stolen, and which were 
not included in the issue on which he was 
being tried: State v. Humason, 5 Wash. 
499. 

If a defendant charged with stealing cat- 
tle has sought to show that the person al- 
leged in the information as owner had sold 
the same, evidence of conversations between 
owner and parties to whom he had made a 
conditional sale, although not in the pres- 
ence of defendant, may be given to show 
that such sale had been rescinded: Id. 

Where the substance of the charge in an 
information for maintaining a nuisance is 
that the defendant unlawfully maintained a 

owder magazine in a thickly settled neigh- 

orhood, evidence is admissible for the pur- 

pose of showing that the explosives stored 
therein had been recklessly managed while 
being carried from vessel to magazine, and 
while being loaded upon cars for transpor- 
tation: State v. Pagget, 8 Wash. 579. 


HOMICIDE—SUFFICIENCY OF CIR- 
CUMSTANTIAL EVIDENCE: See 1 Rem- 
ington’s Digest, pp. 1399-1401, §§ 83-85; 
State v. Carey, 15 Wash. 549; State v. 
Vance, 29 Wash. 435; State v. Clark, 34 
Wash. 485; State v. Erving, 19 Wash, 435; 
State v. Manderville, 37 Wash. 365; State 
v. McPhail, 39 Wash. 199. 


CORPUS DELICTI: See 1 Remington’s 
Digest, p. 792, § 181; Id., p. 1388, § 34; 
Id., p. 1397, §§ 75, 76; State v. Nichols, 
28 Wash. 628; State v. Gates, 28 Wash. 
689; State v. Downing, 24 Wash. 340. 

While in capital cases the corpus delicti, 
like every other material fact, must be 
proved beyond a reasonable doubt, it need 
not be proved by direct evidence. The law 
is satisfied when so proved by either cir- 
cumstantial or direct evidence: Timmer 
man v. Territory, 3 W. T. 445. 

In a prosecution for murder the corpus 
delicti is sufficiently proven when it is 
shown that the charred corpse of a man, 
with throat cut and bullet holes through his 
head and abdomen, was found among the 
burned ruins of a barn, that from certain 
physical peculiarities of teeth and hair, and 
also from the shape of the head and face, 
neighbors and friends recognized the corpse 
as being that of the owner of the premises, 
with whose murder the accused was 
charged: State v. Smith, 9 Wash. 341. 

For proofs of corpus delicti, see State 
v. Munson, 7 Wash, 239. 

In a prosecution for murder to which the 
defense of justifiable homicide was inter- 
posed, the facts of the case held to suf- 
ficiently prove the cause of the death: State 
v. Moody, 7 Wash. 395. 

In a prosecution for arson the corpus 
delicti is not established by the fact of 
the burning of a building, as the presump- 
tion is that it was by accident or natural 
causes: State v. Pienick, 46 Wash. 522. 

DYING DECLARATIONS: See 1 Rem- 
ington’s Digest, pp. 1395-1397, §§ 64-67; 
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State v. Power, 24 Wash. 34; State v. 
Mayo, 42 Wash. 540; State v. Moody, 18 
Wash. 165; State v. Crawford, 31 Wash. 
260; State v. Baldwin, 15 Wash. 15. 

Whether statements claimed to be dying 
declarations were such is to be decided 
by the judge presiding at the trial. The 
showing upon which the dying declarations 
were made in this case is not disclosed 
by the record. The presumption, therefore, 
is that such showing was sufficient: Thomp- 
son v. Territory, 1 W. T. 548. 

See notes, infra, “Res Gestae.” 

If, in a trial for murder, the dying dec- 
larations of the deceased are offered in evi- 
dence, and a preliminary examination is 
made to determine whether such declara- 
tions were made by deceased in view of 
speedy death, the extent of such preliminary 
hearing is within the discretion of the trial 
court, and reviewable only when it appears 
that such discretion has been abused: Klehn 
v. Territory, 1 Wash. 584. 

Where it is shown by competent testimony 
that after deceased had lost all hope or ex- 
pectation of recovery, and while under a 
solemn sense of impending death, he stated 
that he had been “butchered” by the doc- 
tors, the evidence is admissible as a dving 
declaration, as to the cause of his death: 
State v. Gile, 8 Wash. 12, 

If one witness has been improperly al- 
lowed to testify that in a conversation with 
a murdered man, the latter said he did not 
know who shot him, the testimony of an- 
other witness, who was present at the con- 
versation, that the deceased, in answer to 
the inquiry who shot him, mentioned the 
name of defendant, is admissible as re- 
buttal, on the ground that it calls for a 
full conversation, of which a part onlv had 
heen given: State v. Friedrich, 4 Wash. 
205. 

Dying declarations cannot be excluded on 
account of constitutional right of defendant, 
to meet his witnesses face to face: State 
v. Baldwin, 15 Wash. 15. 

Proof of conviction of an infamous crime 
may be given to affect the credibility of one 
making dying declarations, but cannot be 
urged as a ground for their exclusion: Id.; 
and the fact that, for some days after de- 
ceased had been shot, he had no fear of im- 
pending death, is not ground for their ex- 
clusion, when it appears that at the time 
they were made, his condition had grown 
more serious, and he had been told by the 
doctors he was about to die, and had said 
that he realized it: Id. 

Where a dying declaration has been made 
to an attorney, who afterward, not in the 
presence of the deceased, reduced it to writ- 
ing, but not always in the language of the 
deceased, even including incorrect state- 
ments in one or two minor matters, and the 
declaration is subsequently read to the de- 
ceased and signed by him, it is still ad- 
missible in evidence, as a question for the 
jury to pass upon: Id. 

INSANITY: See 1 Remington’s Digest, 
p. 771, § 83; Id., p. 774, § 96; Id., p. 770, 
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§ 77; State v. Clark, 34 Wash. 485; State 
v. Glindemann, 34 Wash. 221; State v. 
Vance, 29 Wash. 435; State v. Stockham- 
mer, 34 Wash. 262; State v. Smith, 26 
Wash. 354; State v. Champoux, 33 Wash. 
339. 

Insanity is a matter of independent de- 
fense, and as such must be proven to the 
satisfaction of the jury, unless the facts 
upon which it is based are a part of the 
res gestae: McAllister v. Territory, 1 W. 
T. 360. 

A mere blow inflicted upon defendant, 
nothing appearing to show its severity or 
other physical consequences resulting from 
it, is not evidence upon which insanity may 
be inferred: Id. 

Upon a defense of insanity, where the 
state sought to show a rational state of 
mind at a certain time, by a particular 
statement made by defendant to his daugh- 
ter, it is error to exclude evidence offered 
by the defendant as to his daughter’s 
statement to him immediately preceding: 
State v. Constantine, 48 Wash. 218. 

Upon an issue as to the sanity of the 
accused, a nonexpert witness may give his 
opinion as to the mental condition of the 
defendant in his own language; and it is 
error to strike out an answer that witness 
could not say whether he was sane or in- 
sane but that “his mind was disordered I 
should say”: Id. 

Upon the defense of insanity claimed to 
have been brought ahout by complaints 
made to him by the defendant's daughter 
respecting trouble with her husband, it is 
error to refuse to permit the daughter, who 
had detailed certain complaints made, ta 
state whether that was the first time she 
had ever complained to defendant about 
such troubles: Id. 

Upon an issue as to the sanity of the 
accused, after the admission of evidence 
as to statements made by defendant to his 
attorney just before the commission of the 
offense, which tended to show defendant’s 
physical and mental condition, it is error 
to exclude evidence of what the attorney 
stated to the defendant: Id. 

In a prosecution for homicide, committed 
by defendant after he had been drinking 
intoxicating liquor, opinions of a physi- 
cian testifying as an expert, as to the prob- 
able effect thereof upon his mind, are 
admissible upon an issue as to defendant’s 
sanity: State v. Bridgham, 51 Wash. 18. 

Upon the defense of insanity it is proper 
to refuse to instruct that if the defend- 
ant's evidence raises a reasonable doubt as 
to his sanity, the state must remove the 
doubt by the preponderance of the evidence: 
State v. Craig, 52 Wash. 66. It is com- 
petent to prove insanity by the testimony 
of nonexnert witnesses: Id. 

RES GESTAE: See 1 Remington’s Digest, 
pr. 775, 776, $$ 101-106; State v. Burton, 
27 Wash. 528; State v. Moody, 18 Wash. 
165: State v. Hyde. 22 Wash. 551; State 
v. Webster, 21 Wash. 63; State v. Fal- 
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setta, 43 Wash. 159; State v. Webster, 
21 Wash. 63; State v. Power, 24 Wash. 
34; State v. Smith, 26 Wash. 354; State 
v. Ripley, 32 Wash. 182. 


In a prosecution for conducting a game 
of faro, testimony that chips and money 
were played for on a particular day, and 
that certain named persons were in the 
game, is competent as part of the res 
gestae: State v. Wilson, 9 Wash. 16. 


The dying declarations of deceased call- 
ing witnesses to note the fact that he was 
unarmed is inadmissible as part of the 
res gestae: State v. Eddon, 8 Wash. 292. 

In a prosecution for murder it is not 
error to allow a witness to testify that, 
at the time of the homicide, the deceased 
and two other persons were walking to- 
gether on the sidewalk, and that, as they 
passed defendant, he suddenly drew a 
revolver from his pocket and shot the de- 
ceased, and almost immediately turned 
and fired at the two persons with him, 
such evidence being admissible as part 
of the res gestae: Blanton v. State, 1 
Wash. 265. 

In a prosecution for obtaining money 
under false pretenses, the question for the 
jury is not whether a person exercising 
ordinary prudence and caution would have 
been misled, but what was the effect of 
the false misrepresentations upon the 
mind of the person defrauded, and what 
was the result: State v. Knowlton, 11 Wash. 
512; that other considerations mingled 
with the false pretense, having no in- 
fluence upon the mind and conduct of the 
prosecutor, is immaterial, if the false pre- 
tense is the operative, moving cause of his 
parting with his property: Id. 

Ante-mortem statements of deceased re- 
lating to the issues, made in the pres- 


ence of the accused, are admissible, where ~ 


she was at home in another room with the 
door open within easy hearing, and were 
made under such circumstances that she 
would without doubt have replied thereto 
if she did not wish to acquiesce therein; 
but statements made after the door be- 
tween the rooms was closed, while the ac- 
cused was engaged in conversation, al- 
though she might have heard and denied 
the same, are not made in her presence 
or under circumstances calling for a reply: 
State v. Baruth, 47 Wash. 283. 

Ante-mortem statements of deceased, 
made in the presence of the accused, are 
admissible only so far as they relate to 
the shooting from which death resulted, 
its immediate cause, and the conduct of 
the parties at the time which was part 
of the res gestae; and statements of con- 
duet at other times, or irrelevant to the 
issue, are inadmissible: Id. 

Where two persons have been killed in 
an affray, statements of persons appear- 
ing on the scene shortly after and making 
an examination thereof, showing the con- 
ditions surrounding the bodies at the place 
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of killing, are admissible in evidence: 
State v. Robinson, 12 Wash. 491. 


Evidence relevant to offense charged also 
proving other crimes: See 1 Remington's 
Digest, p. 777, § 108; State v. Hyde, 22 
Wash. 501; State v. Norris, 27 Wash. 453; 
State v. Strodemier, 40 Wash. Gus; State 
v. Dalton, 43 Wash. 278; State v. Patchen, 
37 Wash. 24, 


On the trial for the murder of a woman, 
evidence of the killing of her infant child 
is admissible, where the two homicides 
were committed at the same time and 
place, and by the same instrument: State 
v. Craemer, 12 Wash. 217. 

Where the theory of the state in a prose- 
cution for murder is that robbery is the 
motive, testimony is admissible to show 
the presence of defendant in the bushes 
near deceased’s residence some thirteen 
days before the murder, and the finding of 
the defendant's revolver upon the prem- 
ises some eighteen days after the crime: 
Id. 

In a prosecution for murder, where the 
theory of the state is that the motive for 
the crime was robbery, it is not error to 
sustain an objection to the question as 
to what was the largest sum deceased 
ever had in the bank at one time, al- 
though the object is to show the habit of 
deceused to keep his money in bank and 
not in his room: State v. Coclla, 8 Wash. 
512, 

In a prosecution for an assault with an 
intent to commit murder, evidence of 
quarrels and disputes between defendant 
and the person assaulted is competent as 
tending to show ill-will and motive: State 
v. Ackles, 8 Wash. 462. 

Upon a prosecution for arson, evidence 
that the accused shipped merchandise 
from the building, five and seven days 
before the fire, is admissible to show mo- 
tive and to connect the accused with the 
crime: State v. Mann, 39 Wash. 144. 

To warrant a conviction under an in- 
formation charging an assault with force 
with intent to rape a female under the 
age of sixteen years, an assault with force 
must be proved; and an instruction that 
the fact that she consented to the ad- 
vances made constitutes no defense is er- 
roneous: Whitcher v. State, 2 Wash. 286. 
[Overruled—State v. Hunter, 18 Wash. 
674. 

re and declarations of conspirators 
and codefendants: See 1 Remington’s Di- 
gest, p. 784, §§ 140, 141; State v. Me- 
Cann, 16 Wash. 249; State v. Mann, 39 
Wash. 144, 

Upon a joint prosecution for robbery 
under claim that a conspiracy existed be- 
tween defendant D. and the other defend- 
ants, conversations between D. and the 
prosecuting witness, had while the other 
defendants were not present, are properly 
admitted in evidence against D., and 
against the others if further evidence show 
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concerted action between them: State v. 
Dilley, 44 Wash. 207. 

There is sufficient evidence of con- 
certed action on the part of defendants, 
jointly prosecuted for robbery, to admit 
evidence of conversations had with one 
of the defendants while the others were 
not present, where it appears that by such 
conversations the prosecuting witness was 
lured to the home of the defendants; where 
he was attacked and robbed by all of the 
ae actively participating therein: 

In a prosecution for murder, wherein it 
‘is sought to show that the crime was the 
result of a concert of action among four 
persons to terrorize the community, the 
acts and statements of the defendant on 
trial and those of the others in his pres- 
ence, prior to the commencement of the 
assault, are admissible in evidence for the 
purpose of placing the jury in possession 
of the circumstances leading up to the as- 
sault: State v. Payne, 10 Wash. 546. 


FACTS in issue and relevant to issues: 
See 1 Remington’s Digest, pp. 771-775, 
$$ 84-100; State v. McCann, 16 Wash. 249; 
State v. Farris, 26 Wash. 205; State v. 
McGilvery, 20 Wash. 240; State v. Rid- 
dell, 33 Wash, 324; State v. Fetterly, 33 
Wash. 599; State v. Nelson, 39 Wash. 221; 
State v. Johnson, 36 Wash. 294; State v. 
Weisenberger, 42 Wash. 426; State v. 
Dolan, 17 Wash. 499; State v. Oppen- 
heimer, 41 Wash. 630. 

Acts part of series showing system or 
habit: See 1 Remington’s Digest, p. 778, 
§ 111; State v. Bokien, 14 Wash. 403; 
State v. Pittam, 32 Wash. 137. 


MATERIALITY AND COMPETENCY 
IN GENERAL: See 1 Remington’s Digest, 
pp. 779-781, §§ 118-126; State v. Farris, 
26 Wash. 205; State v. Melvern, 32 Wash. 
7; State v. Dix, 33 Wash. 405; State v. 
Weisenberger, 42 Wash. 426. 

Hearsay: See 1 Remington’s Digest, p. 
783, $ 139; State v. Hunter, 18 Wash. 670; 
State v. Champoux, 33 Wash. 339; State 
v. Rovee, 38 Wash. 111; State v. McLain, 
43 Wash. 124; State v. Weisenberger, 42 
Wash. 426; State v. Ripley, 32 Wash. 182. 

lt is inadmissible, as hearsay, for a pros- 
ecutrix to testify that a third person told 
her that the accused had said he would not 
continue relations with her: State v. Craig, 
52 Wash. 66 

Variance: See 2 Remington’s Digest, pp. 
1483-1485, $$ 91-99; State v. Mendenhall, 
24 Wash. 123 State v. Hoshor, 26 Wash. 
613; State v. Anderson, 30 Wash. 14; 
State v, Stewart, 32 Wash. 103; State v. 
Morgan, 21 Wash. 355; State v. Cox. 39 
Wash. 345; State v. Dolson, 22 Wash. 259; 
State v. Johnson, 36 Wash. 294; State v. 
Oleson, 35 Wash. 149; State v. Burns, 19 
Wash. 52; State v. Phillips, 27 Wash. 364. 

In a prosecution upon an information 
charging eertain defendants with having 
killed the deceased by the use of a knife 
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held by them, thero is not a material 
variance when the proof shows that the 
knife was held and the blow struck by 
another than is charged in the informa- 
tion, it further appearing that defendant 
aided and abetted such person, and that 
the blow was in pursuance of a conspiracy 
on their part to terrorize the community: 
State v. Payne, 10 Wash. 545. 


In a case for resisting an officer, where 
the information alleges that the warrant 
was issued by a justice of the peace for 
@ certain precinct and county for the ar- 
rest of the defendant, the fact that in the 
warrant offered in evidence there were 
other names mentioned in addition to the 
defendant does not constitute a prejudicial 
variance: State v. Brown, 6 Wash. 609. 

If the information in a prosecution for 
murder charges that the homicide was com- 
mitted by means of striking and beating 
the deceased with “a heavy blunt instru- 
ment, a more particular description of 
which is to the prosecuting attorney un- 
known,” the introduction in evidence of a 
broken oar, which had been found in the 
possession of the defendant, is not ob- 
jectionable on the ground of variance, 
when it is not established on the trial 
what instrument it was that caused the 
death, other than it was a heavy blunt 
one, and it is not shown that a descrip- 
tion of the instrument was known by the 
prosecuting attorney at the time of filing 
the information: State v. Carey, 15 Wash. 
549. 

As to ownership of property, see infra, 
$ 2156, and notes. 

In a prosecution for maintaining a nui- 
sance on certain premises, it is not error 
to admit evidence of a flow of putrid 
matter from said premises onto a public 
highway, where it tends to show the main- 
tenance of the nuisance at the place al- 
leged, and the jury was instructed to con- 
fine their deliberations to a nuisance 
maintained on said premises: State v. 
Schaefer, 45 Wash. 9. 

VENUE: See 1 Remington’s Digest, p. 
793, $ 152; State v. Michel, 20 Wash. 162; 
State v. Fetterly, 33 Wash. 599. See note 
to $ 2013, supra. 

It is not tothe prejudice of the defend- 
ant that the lower court allowed the stat- 
ute defining the boundaries of the county 
wherein the offense was committed to be 
admitted in evidence: Watts v. Territory, 


1 W. T. 409. 
In a prosecution for embezzlement, 
where there is proof that the moneys 


came into the hands of the accused in a 
certain county, and that his duties grow- 
ing out of his trust were confined to that 
county, the proof is sufficient to prima 
facie establish the fact that his conver- 
sion of the funds was in the same county: 
State v. Whiteman, 9 Wash. 402. 

The venue of a forgery is sufficiently 
established, although no witness testified 
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directly that the crime was committed at 
a designated place, where there were many 
inferences from the testimony and a great 
deal of direct proof that it was commit- 
ted in a certain county: State v. Gilluly, 
50 Wash. 1. 


REPUTATION OR CHARACTER OF 
DEFENDANT: See 1 Remington’s Digest, 
p. 779, §§ 113-117; State v. Surry, 23 Wash. 
655; State v. Carpenter, 32 Wash. 254; 
State v. Coates, 22 Wash. 601. 

Evidence of good character is always 
admissible in a criminal case; and, if it 
is sufficient to raise a reasonable doubt 
in the minds of the jury as to the guilt of 
the accused, it is their duty to acquit: 
Klehn v. Territory, 1 Wash. 584. 

Evidence tending to show good reputa- 
tion should be confined to a time not too 
remote from the date of the commission 
of the crime: State v. Barr, 11 Wash. 481. 

General reputation cannot be proved by 
the testimony of a witness whose informa- 
tion is based on the story of one person: 
State v. Regan, 8 Wash. 506. 

Evidence of the reputation of defendant 
for peace and quietude is admissible, in a 
prosecution for murder, on the question as 
to who was the aggressor in the affray in 
which the homicide was committed; and 
defendant is entitled to have the jury 
charged as to the weight to be given to 
such evidence: State v. Cushing, 14 Wash. 
527. 

It is not error to restrict the examina- 
tion of the accused as to particular mat- 
ters concerning bis previous occupations 
for the purpose of establishing good char- 
acter, where accused had been allowed to 
state the same generally and go as far as 
circumstances required: State v. Clem, 49 
Wash. 273. 

Evidence offered by the accused concern- 
ing bis family and of whom it consisted is 
properly excluded when it would only dis- 
tract the attention of the jury from the 
issue: Id. 

Upon a prosecution for homicide, evi- 
dence that the defendant, had never be- 
fore been arrested or accused is inadmis- 
sible to establish his general reputation 
for peace and quiet: State v. Marfaudille, 
48 Wash. 117. 

REPUTATION OR CHARACTER OF 
DECEASED: See 1 Remington’s Digest, p. 
1390, § 41; Id., p. 1394, § 60; State v. 
Cushing, 17 Wash. 544; State v. Lattin, 
19 Wash. 57; State v. Crawford, 31 Wash. 
260; State v. Ellis, 30 Wash. 369. 

Evidence of the dangerous character of 
the deceased not admissible where there is 
no evidence tending to show an assault 
or threatened assault on his part: Smith 
v. United States, 1 W. T. 262. 

In a prosecution for homicide it is not 
competent to show the peaceable disposi- 
tion or character of deceased, or good 
reputation, unless assailed by the defense, 
although proof of good character of de- 
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fendant may have been put in evidence: 
State v. Eddon, 8 Wash. 292. 

WITNESSES, DEFENDANT AS.—If 
the prisoner testifies upon the trial, he 
subjects himself to the rules controlling 
other witnesses: Thompson v. Territory, 1 
W. T. 548. 

Instructions, see notes to § 2158, infra. 

In a prosecution for forgery, where de- 
fendant testified that he had spent part 
of the money obtained after arrival at V. 
in payment of the prosecuting witness’ ob- 
ligations, it is proper to ask on cross- 
examination if he had not gambled it 
away en route to V., and whether he had 
not so stated to a certain person: State v. 
Hill, 45 Wash. 694, 

Where the evidence in a prosecution for 
murder tends to show that the person who 
committed the erime had worn & certain 
pair of rubber boots at the time, and the 
defendant testifies that he cannot get the 
boots upon his feet and makes apparently 
extraordinary effort to put them on in the 
presence of the jury, it is not error to al- 
low a shoemaker to measure defendant’s 
feet and the boots and testify that a foot 
of defendant’s size could wear the boot; 
nor is it improper to call other witnesses 
to put the boots on in the presence of the 
jury, and allow the shoemaker, after meas- 
uring their feet, to testify that he finds 
them as large as defendant’s: State v. 
Nordstrom, 7 Wash. 506. 


HUSBAND OR WIFE AS WITNESS.— 
In an action by a husband for the seduc- 
tion of his wife, she cannot testify except 
with the consent of the husband: Speck 
v. Gray, 14 Wash. 589. 

Bigamy is not an offense committed by 
one spouse against another; hence the first 
wife is not a competent witness in a prose- 
cution against the husband under Bal- 
linger’s Code, § 1214, disqualifying a wite 
except in prosecutions for a crime com- 
mitted by one spouse against another: 
State v. Kniffen, 44 Wash. 485. 


INTERPRETER AS WITNESS.—When 
an interpreter is necessary in the trial of 
a criminal case, he should be neither a wit- 
ness nor an interested party: State v. 
Thompson, 14 Wash, 285. 

It is no objection to the competency of 
the interpreter that he was subpoenaed as 
a witness, when it appears that he was sub- 
poenaed for the purpose of having him 
available as an interpreter: State v. 
Michel, 20 Wash. 162. 

OPINIONS, ETC.: See 1 Remington’s Di- 
gest, pp. 786, 787, §§ 147-154; State v. 
Gates, 28 Wash. 689; State v. Anderson, 
30 Wash. 14; State v. Stockhammer, 34 
Wash. 262; State v. Rutledge, 37 Wash. 
523; State v. Melvern, 32 Wash. 7; State 
v. Cushing, 17 Wash. 544; State v. Fal- 
setta, 43 Wash. 159. 

A witness in a murder trial testified that 
defendant said that “unless someone paid 
him he would take his life,” and added, 
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“I often thought of what he said at the 
saloon, and one day, while in my room, 
I said to myself, ‘My God! he said he 
would kill that man, and he did it’”; held 
incompetent as expression of opinion of 
defendant’s guilt: State v. Coella, 3 Wash. 
99, 

The refusal of the court to permit an 
auswer to a question, which merely asks 
for a conclusion of the witness, is not er- 
ror: State v. Coella, 8 Wash. 512. 

Where defendant charged with murder 
attempts to prove an alibi by testifying 
that he was in a certain saloon on the 
night of the murder, and the state places 
the saloon-keeper on the stand to rebut 
defendant’s proof, and, for the purpose of 
roving that the witness had a real recol- 
ection that the defendant was not there, 
rather than a mere absence of recollection 
as to whether or not he had visited the 
saloon, it is not error when there is no 
other objection than the leading character 
of the question, for the saloon-keeper to 
testify that he knew on the day follow- 
ing the crime that defendant was sus- 
pected by the people of his locality: State 
v. Nordstrom, 7 Wash. 507. 

If a witness has denied having a con- 
versation with certain persons, in which 
he refused to tell where defendant was 
concealed for fear defendant would kill 
him, it is incompetent as hearsay evidence 
to allow such person to testify that the 
witness said, “he could not tell where the 
defendant was, for the Italians who were 
the friends of the defendant would kill 
him”: State v. Coella, supra. 

EXPERTS: See 1 Remington’s Digest, 

. 181, $$ 155-159; State v. Gates, 28 
Wash. 689; State v. Boyce, 24 Wash. 514; 
State v. Melvern, 32 Wash. 7; State v. 
Underwood, 35 Wash. 558. 

The testimony of nonexpert witness as 
to his opinion of defendant's sanity is in- 
admissible, unless he has first testified as 
to acts and conduct within his own knowl- 
edge which led him to form an opinion fn 
the matter: State v. Brooks, 4 Wash. 328. 

Expert testimony is inadmissible for the 
purpose of showing the effects upon the 
veracity of a witness occasioned by the 
daily use by him of a certain quantity of 
morphine: State v. Robinson, 12 Wash. 
491. 

The testimony of an opium consumer, 
while unreliable, is competent. but juries 
should be cautioned as to the credence to 
he given to it: State v. White, 10 Wash. 
611. 

IMPEACHING, ETC.—Statements of a 
witness, made out of court, cannot be of- 
fered in evidence to impeach his testimony, 
unless his attention be first directed to the 
time, place and person involved in the snp- 
posed contradiction: Thompson v. Terri- 
tory, 1 W. T. 547. 

It is not error to allow impeaching testi- 
mony when a witness bas been asked if he 
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had any conversation with a certain person 
at a given saloon in the month of July in 
refercnce to the case, and if he did not at 
that time make eertain statements, which 
the counsel repeated and which the witness 
denied that he made. as the witness’ atten- 
tion must have been so directed to the par- 
ticular statements in regard to which he 
was interrogated that he was in no way 
prejudiced, although the exact time was 
not called to his attention: State v. Wal- 
ters, 7 Wash. 246. 


If it is sought to impeach a witness by 
proof that the testimony given by him on 
the trial as to a certain matter was at 
variance with the statement made by him 
prior to the trial, the evidence of others 
who heard his statement is admissible, in 
rebuttal of the impeaching testimony: 
State v. Manville, 8 Wash. 523. 


A witness may be asked on cross-exami- 
nation, in order to impeach her credibility, 
whether she is a prostitute, and it is error 
to sustain an objection thereto, unless she 
claims the privilege of refusing to answer 
on the ground of criminating herself: State 
v. Coella, 3 Wash. 99. 

Proof that defendant in a criminal prose- 
cution has formerly been confined in a 
county jail is irrelevant; and a former con- 
viction of a witness for the commission of 
a misdemeanor cannot be proved for the 
purpose of affecting his credibility: State 
v. Payne, 6 Wash. 563. See, also, State 
v. Gottfreedson, 24 Wash. 398. 

Evidence tending to establish a different 
state of facts from that testified to by a 
witness is not such impeaching testimony 
as will permit the introduction of testi- 
mony in rebuttal to sustain the witness 
who has been contradicted: State v. Nel- 
son, 13 Wash. 523. 

Exclusion of impeaching testimony is not 
prejudicial error when the facts to which 
the witness has testified are testified to by 
a number of other witnesses: State v. 
Holmes, 12 Wash. 169. 

Proof of the reason why the state does 
not, in a second trial, call a witness who 
testified for the state upon a former trial 
is iminaterial: State v. Coella, supra. 

Evidence of the reputation of a witness 
for truth and veracity in a city five or six 
miles from his residence may be shown in 
rebuttal of evidence attacking his char- 
acter in that respect, where he does busi- 
ness in such city and has acquired a 
reputation for truth and veracity therein: 
State v. Cushing, 14 Wash. 527. 

In a prosecution for rape where the 
proseentrix is uneorroborated except by 
her evident condition of pregnancy, it is 
prejudicial error to exclude evidence of- 
fered by the defendant tending to show 
that, at the time of the alleged acts and 
while she was a member of his household, 
the proseeutrix was habitually awav at 
night from 12 to 4 o'clock, as tending to 
account for her condition and reflecting 
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upon her credibility: State v. Mobley, 44 
Wash. 549. 

EXCLUSION OF: See 1 Remington’s 
Digest, p. 803, § 223; State v. Armstrong, 
37 Wash. 51; State v. Dalton, 43 Wash. 
278; State v. Ilomaki, 40 Wash. 629. 

If a witness for defendant in a criminal 
prosecution remains in the courtroom and 
hears the other witnesses testify, after 
an order for the separation of witnesses, 
defendant, if without fault, is entitled to 
the testimony of such witness, but the 
fact may be commented on to the jury 
as effecting witness’ credibility: State v. 
Lee Doon, 7 Wash. 308; and it is not in- 
<umbent on defendant under such cir- 
cumstan»es, in order to avoid the exelu- 
sion of his witnesses, to show that his 
evidence is materjal: Id. 

See supra, § 1212, exclusion of witnesses, 
effect of. 

Testimony, as to threats made by ac- 
«used. is admissible even though general 
in character: See 1 Remington’s Digest, 
p. 1390, § 43; State v. Nichols, 28 Wash. 
628; State v. Crawford, 31 Wash. 260. 

THREATS MADE BY DECEASED 
against defendant in a prosecution for 
murder, whether uncommunicated or made 
directly to defendant, are admissible upon 
the question whether or not deceased was 
the first assailant and whether or not he 
so acted at the time of the shooting as to 
induce in the mind of defendant an honest 
belief that deceased intended to kill him 
or do him great bodily harm: State v. Cush- 
ing, 14 Wash. 527; White v. Territory, 3 W. 
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T. 397; but are inadmissible where it is 
clear that the threats could have had no 
possible effect on his mind, so far as 
creating a fear of the other person is con- 
cerned, and that his assault was not made 
in self-defense: State v. McGonigle, 14 
Wash. 594; distinguishing State v. Coella, 
3 Wash. 99; see Leonard v. Territory, 2 
W. T. 381. 


Evidence of threats or of the dangerous 
character of deceased is inadmissible until 
there has been proof made of an overt ac: 
of attack on the part of the deecased, and 
that defendant’s life was in apparent im- 
minent danger therefrom: State v. Cush- 
ing, 17 Wash. 544. 


Evidence of statements of the deceased, 
communicated to the defendant, as to his 
intention to enter upon land at all haz- 
ards, is admissible upon an issue as to 
self-defense: State v. Lattin, 19 Wash. 57. 


DELIBERATION AND PREMEDITA- 
TION: See 1 Remington’s Digest, p. 1389, 
$$ 37-39; Id., p. 1398, $ 77; State v. Web- 
ster, 21 Wash. 63; State v. Weisenberg, 
42 Wash. 426; State v. Boyce, 24 Wash. 
514; State v. Crawford, 31 Wash. 260. 


Evidence of, on the question of mur- 
der in the first degree, sufficient to go to 
the jury is given by testimony that the 
accused, after some trouble with a person. 
went to a barn several hundred feet away, 
armed himself, and returning, deliberately 
fired upon such person or a man mistaken 
for him: State v. MeGonigle, 14 Wash. 
594. 


(7232.) Proof of Marriage in Adultery, Bigamy, etc. 


A recorded certificate of marriage, or a certified copy thereof, there 
beine no decree of divorce, proves the marriage of a person for the purposes 


of this chapter. [L. ’95, p. 372, $ 5.] 


“This chapter,” L. ’95, chapter 149, relating to incest, adultery and bigamy: See infra, 


§ 2889 et seq. 


§ 2154. 
sary. 


(7117.) Receiving Stolen Property—Averments and Proof Neces- 


In any prosecution for the offense of buying, receiving, or aiding in the 


concealment of stolen property, money, or goods, known to have been stolen, 
or for bringing or aiding in bringing into this state any such property, money 
or goods, known to have been stolen, it shall not be necessary to aver, nor on 
the trial thereof to prove, that the person who stole such property has been 
eonvicted, nor that the larceny of such property, nor that any conspiracy or 
agreement between the defendant and any other person or persons concerning 
the stealing. buying, receiving, concealing, or bringing of such stolen prop- 
erty, was committed or entered into within the jurisdiction of the court 
trying the case. [Cf. L. ’54, p. 84, § 50; Cd. ’81, $ 850; L. *90, p. 129, $ 1; 2 
H. P. C., $ 69.] 
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§ 2155. Corroborating Evidence in Case of Rape or Seduction. 

No conviction shall be had for the offense of rape, or seduction, in this 
state upon the testimony of the female raped, or seduced, unless it is cor- 
roborated by such other evidence as tends to convict the defendant of the 


commission of the offense. 


to §§ 2253 and 2301. 


There is sufficient corroborative evi- 
dence, within the meaning of this section, 
where, in addition to evidence of similar 
acts during several years, circumstances and 
conditions showing opportunity at the time 
in question, and testimony of a physician 
establishing the fact of intercourse for a 
considerable period, it appeared that the 
defendant advised his wife to induce the 
prosecuting witness to leave the state, and 


[L. ’07, p. 396, $ 1.] 


As to repeal of this section, see § 2304, and note. 


Present law, see § 2443. See note 


_ Evidence of complaint made by the pros- 
ecutrix, soon after a rape, is admissible only 
as corroborative proof that the complain- 
ant was raped, and it is not such corrobora- 
tion as “tends to convict the defendant of 
the commission of the offense,” within the 
requirement of this section, since some sub- 
stantial fact or circumstance independent 
of the statement of the prosecutrix is re- 
quired: State v. Stewart, 52 Wash. 61. 


his admissions showed that he had often 
taken liberties with the person of the prose- 
cutrix: State v. Jonas, 48 Wash. 133. 


§ 2156. (6944.) Variance as to Ownership of Property. 

In the prosecution of any offense committed upon or in relation to or in 
any way effecting any real estate, or any offense committed in stealing, em- 
bezzling, destroying, injuring, or fraudulently receiving or concealing any 
money, goods, or other personal estate, it shall be sufficient, and shall not be 
deemed variance, if it be proved on trial that, at the time when such offense 
was committed, either the actual or constructive possession, or the general or 
special property, in the whole or any part of such real or personal estate, was 
in the person or community alleged in the indictment or other accusation to 
be the owner thereof. [L. ’54, p. 99, $ 133; Cd. ’81, $ 963; 2 H. C., $ 1377.] 

See supra, § 2076, variance as to ownership of property, when. 


Cited in 6 Wash. 189; 35 Wash. 134. 

Ownership, possession, or custody of prop- 
erty: See 2 Remington’s Digest, p. 1485, 
§ 99; State v. Fair, 35 Wash. 127; State 
v. Smith, 40 Wash. 615; State v. Wilson, 42 
Wash. 56. 

If the actual or constructive possession 
of a building is in a person alleged in the 


§ 2157. (6945.) Truth of Matter Charged as Libel a Defense. 

In prosecution for libel, the truth thereof may be given in evidence to the 
jury, and if it appear to them that the matter charged as libelous was a crime 
punishable by a fine or imprisonment, and was true, and that the same was. 
published with good motives and justifiable ends, the defendant shall be ac- 
quitted. [Cf. L. ’69, p. 384, $ 3; L. ’79, p. 144, $ 4; Cd. ’81, $ 1233; 2 H. C., 
$ 1378. ] 

As to repeal of this section, see § 2304, and note. See note to § 2253. 


Sce supra, § 292, requisites of pleading in civil action, 
See supra, § 2070, sufficiency of charge in libel. 


§ 2158. (6946.) Court to Decide Questions of Law, Rules of Practice. 

The court shall decide all questions of law which shall arise in the course 
of the trial. and the trial shall be conducted in the same manner as in civil 
actions. [Cf. L. '54, p. 119, $ 111; Cd. ”31, $ 1088; L. ’91, p. 60, $ 70; 2 H. C., 
$ 1310.] 


Instructions singling out complaint made, 
when erroneous: Id. 


information for arson to be the owner, it is 
no variance if it be proved on the trial that 
he was in such possession at the time of 
the offense, although the actual ownership 
be shown to be in another: State v. Biles, 
6 Wash. 186. 
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See supra, § 339, and notes, manner of conducting jury trials in civil cases. 
See supra, § 351, what may be taken to jury-room. 


See supra, Title III, chapter 7, exceptions. 
, $16, “judges shall not charge juries with respect to matters of 


See Const., Art. 


fact nor comment thereon, but shall declare the law.” 

See infra, § 2167, and notes, duty to define degrees of offense. 

See infra, § 2175, trial of question of insanity by jury; infra, § 2259, insanity no de- 
fense; and infra, § 2283, determination of insanity by court and medical experts. 


Counsel for prosecution: See 1 Reming- 
ton’s Digest, p. 798, §§ 206, 207; Stute v. 
Hawkins, 27 Wash. 375; State v. Hoshor, 
26 Wash. 643. 

Where private counsel of the state dental 
board assisted in prosecutions instituted by 
the board, it will be presumed that the 
prosecuting attorney consented thereto: 
Stern v. State Board of Dental Examiners, 
50 Wash. 100. 

It is within the discretion of the court to 
allow special counsel to aid the prosecuting 
attorney in the prosecution of a case, and 
such discretion will only be interfered with 
upon a showing of an abuse thereof: State 
v. Elswood, 15 Wash. 453. 

Errors arising upon a ruling in regard to 
the right of argument cannot be urged upon 
appeai after waiver at the trial: State v. 
Ackles, 8 Wash. 462. 

Query: Whether defendant by waiving ar- 
gument, after the opening argument has 
been made, can cut off plaintiff’s closing ar- 
gument? Id. 

Under § 339, supra, the accused has no 
option to refuse to state his defense upon 
the close of the plaintiff’s case: State v. 
King, 50 Wash. 312. 

Time for sessions and adjournments: See 
1 Remington’s Digest, p. 799, § 211; State 
v. Craemer, 12 Wash. 217; State v. McCann, 
16 Wash. 249; State v. Ripley, 32 Wash. 
182. 

ARGUMENTS AND CONDUCT OF 
COUNSEL: See 1 Remington’s Digest, pp. 
805-807, §§ 235-244; State v. Boyce, 24 
Wash. 514; State v. Hawkins, 27 Wash. 
375; State v. Stentz, 30 Wash. 134; State 
v. Patchen, 37 Wash. 24; State v. Mayo, 
42 Wash. 540; State v. Armstrong, 37 
Wash. 51; State v. Wong Tung Hee, 41 
Wash, 623; State v. Costello, 29 Wash. 366; 
State v. Ulsemer, 24 Wash. 657; State v. 
Smokalem, 37 Wash. 91. 

The mere calling attention to how the de- 
fendant looks by the prosecuting attorney 
in his argument to the jury does not over- 
step the limits of fair debate and constitute 
prejudicial misconduct: State v. Bokien,. 14 
Wash. 403; and no valid objection can be 
made to remarks of counsel on evidence 
that has been admitted by the court, al- 
though it was improperly admitted: Id. 

Remarks of the prosecuting attorney, ap- 
parently of a character amounting to mis- 
conduct on his part, will not warrant a re- 
versal, when the record is fragmentary and 
indefinite on the subject and does not dis- 
close under what circumstances the remarks 
were tendered: State v. Young, 13 Wash. 
584, 


The action of the court in allowing lead- 
ing questions is a matter so largely within 
its discretion as to call for the interference 
of the appellate eourt only in extreme 
cases: State v. Elswood, supra. 

As to right of counsel to read law to the 
jury, see State v. Coella, 3 Wash. 99, 116. 

t is not reversible error for the pros- 
ecuting attorney to read a correct copy of 
the evidence to the jury, where the court 
at the time instructed that the jury were 
the exclusive judges of what the testi- 
mony was: State v. Churchill, 52 Wash. 210. 

Although incompetent questions are asked 
by prosecuting attorney, for the purpose of 
prejudicing the jury against the accused, 
the refusal of the court to rebuke the attor- 
ney is not error, when, at the time objection 
thereto is taken, the court states to the jury 
that “they are to give no weight to that 
testimony which is ruled out”: State v. Man- 
ville, 8 Wash. 523. 

In a prosecution for seduction, in which 
three witnesses for the defendant testified 
that they previously had had sexual inter- 
course with the prosecutrix, it is an abuse 
of discretion and prejudicial error, depriv- 
ing the defendant of a fair trial, to permit 
cross-examination to proceed to the extent 
of asking whether one of such witnesses 
had broken an engagement with another 
woman, whether one of them had been ac- 
cused of bastardy, and allowing questions 
implying that they had had sexual inter- 
course with other women: State v. Belknap, 
44 Wash. 605. 

Refusal of the court upon its own motion 
to permit defendant’s counsel in a murder 
case to ask a witness on cross-examination 
whether he is testifying by guess or by his 
own knowledge is prejudicial error, when 
the case is close to the border line hetween 
murder and manslaughter, and the witness 
was careless in his manner of testifying, 
often using the words “I guess,” when re- 
hearsing statements of fact: State v. Rut- 
ten, 13 Wash. 203. 

The fact that the court asked counsel for 
defendant, in the presence of the jury, 
whether they had any objection to the sepa- 
ration of the jury before verdict, is not 
ground for reversal, in the absence of any 
proof that defendant was prejudiced there- 
by: State v. Holedger, 15 Wash. 443. 

In the trial of a murder case, an exhibi- 
tion on the part of the court, in the presence 
of the jury, of strong feeling against coun- 
sel for defense, culminating in a fine for 
contempt, occasioned merely by counsel's in- 
sisting on a right to be heard concerning an 
objection to the relevancy of the question 
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propounded upon examination is such mis- 
conduct of the court as to constitute preju- 
dicial error: State v. White, 10 Wash. 611. 


A motion requiring the prosecution in a 
criminal case to call certain specified per- 
sons, who are alleged to have equal or su- 
perior knowledge of the facts with the 
witnesses already called by the prosecution, 
is a matter addressed to the discretion of 
the trial court, and its ruling thereto will 
not be disturbed unless a clear abuse of dis- 
eretion is shown: State v. Payne, 10 Wash. 
545. 

Under § 351, supra, and the rule of liberal 
construction prescribed by § 144, supra, it 
was not error to permit the jury to take to 
their room a hat and blood-stained garments 
that had been admitted in evidence, and by 
necessary implication § 2181, infra, author- 
izes the court to permit such evidence to be 
taken to the jury-room: Doctor Jack v. 
Territory, 2 W. T. 101. 


The distinction between an exhibit and 
the testimony of a witness, whether oral or 
in writing, pointed out: Id. 

The jury is the tribunal instituted by law 
to pass upon questions of fact, and, where 
there is a conflict of testimony, the verdict 
will not be disturbed: State v. Manville, 8 
Wash. 523. 

When there is evidence tending to show 
every fact necessary to establish the guilt 
of defendant, the court is not warranted in 
taking the case from the jury: State v. 
Elswood, supra. 


CONDUCT OF TRIAL IN GENERAL.— 
Presence and conduct of witnesses, by- 
standers, or of others under indictment: 
See 1 Remington’s Digest, pp. 799-801, 
$$ 214-219; State v. Dalton, 43 Wash. 278; 
State v. Anderson, 20 Wash. 193; State v. 
MeGilvery, 20 Wash. 240; State v. Eubank, 
33 Wash. 293; State v. Hyde, 22 Wash. 551; 
State v. Mann, 39 Wash. 144. 

Error cannot be assigned on failing to 
grant a motion to view premises in a pros- 
ecution for a homicide, when the court 
delayed ruling “until later in the case,” 
no exception was then taken, and the mo- 
tion was not renewed, nor anything further 
done except the noting of an exception 
after the jury was instructed and had re- 
tired; State v. Fillpot, 51 Wash. 223. 

Province of the court and jury—Questions 
of law or fact, weight and effect of, and 
inferences from, evidence, degree of offense: 
Seo 1 Remington’s Digest, pp. 807, 808, 
§§ 247-253; State v. Cushing, 17 Wash. 544; 
State v. Crawford, 31 Wash. 260; State v. 
Eubank, 33 Wash. 293; State v. Yourex, 
30 Wash. 611; State v. Boyse, 24 Wash. 
514. 

Direction of verdict: See 1 Remington’s 
Digest, p. 808, § 254; State v. O'Hara, 17 
Wash. 525; State v. MeCullum, 18 Wash. 
394; State v. Hyde, 22 Wash. 551; State 
v. Eubank, 33 Wash. 293; State v. Stock- 
hammer, 34 Wash, 262, 
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If defendant interposes a motion for a di- 
rected verdict in his favor, at the close of 
plaintiff’s case, it is the duty of the court 
to deny it unless from a superficial exami- 
nation it appears that the evidence is clearly 
insufficient to sustain the charge: State v. 
Wilson, 10 Wash. 402. 

Scope of evidence—In chief: See 1 Rem- 
ington’s Digest, p. 803, §§ 228, 229; State 
v. Kasper, 5 Wash. 174; State v. Burton, 
27 Wash. 528; State v. Ripley, 32 Wash. 
182; State v. Carpenter, 32 Wash. 254; 
State v. Fetterly, 33 Wash. 599; State v. 
Armstrong, 37 Wash. 51; State v. McPhail, 
39 Wash. 199. 


The order of admitting proof, before es- 
tablishment of the corpus delicti, is within 
the diseretion of the trial court: State v. 
Gohl, 46 Wash. 408. 


Admission in rebuttal of evidence proper 
in chief—Reopening case for further evi- 
dence: See 1 Remington’s Digest, p. 804, 
88 230, 231; State v. Nelson, 13 Wash. 523; 
State v. Druxinman, 34 Wash. 257; State 
v. Sexton, 37 Wash. 110; State v. Con- 
statine, 43 Wash. 102. 


It is error to refuse to allow the defend- 
ant to contradiet substantive evidence of- 
fered by the state as impeaching evidence, 
but which should have been introduced as 
part of the state’s case in chief: State v. 
Constantine, 48 Wash. 218. 


Objections to evidence—Waiver, time, 
sufficiency: See 1 Remington’s Digest, p. 
805, §§ 232-234; State v. Yourex, 30 Wash. 
611; State v. Melvern, 32 Wash. 7; State 
v. Doucette, 31 Wash. 6. 


Remarks and conduct of judge: See 1 
Remington’s Digest, p. 800, $$ 215-217; State 
v. Burns, 19 Wash. 52; State v. Coates, 22 
Wash. 601; State v. Surry, 23 Wash. 655; 
State v. Boyce, 24 Wash. 514; State v. 
Eubank, 33 Wash. 293; State v. Glinde- 
man, 34 Wash. 221; State v. Hyde, 20 
Wash. 234; State v. Crotts, 22 Wash. 245; 
State v. Pasquale, 39 Wash. 260; State v. 
Priest, 32 Wash. 74. 


CHARGING JURY.—Remarks of court. 
ete. Sce supra, $ 339, notes, on instructions; 


ete. 


Subdivision 6 of § 339, supra, requires 
the court, in charging the jury, to state 
to them all matters of law necessary for 
their information in finding a verdict, with 
only such allusions to the evidence as may 
be necessary; but the court oversteps the 
bounds of a legal charge, though telling 
them the facts are for their decision alone. 
where, under the guise of an illustration 
of the meaning of circumstantial evidence, 
it devotes a long oral charge to an argu- 
ment of the very facts of the case, taking 
up the material constituents of the terri- 
tory's case, dovetailing the facts together, 
and dedueing and announeing a conclusion 
to the jury: Freidrich v. Territory, 2 Wash. 
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The fact that the court explains to the 
jury the nature and legal effect of defend- 
ant's plea is not open to the objection that 
it is a judicial comment on the facts in- 
stead of the law: State v. Carter, 15 Wash. 
121. 

The remark of the court to the jury pre- 
liminary to instructing them, that “you will 
be left to the determination between the de- 
mands of public justice and the defense of 
the prisoner at the bar,” does not author- 
ize the inference that public justice demands 
the defendant's conviction, and is not error; 
State v. Brooks, 4 Wash. 328. 


The remark of the trial judge, while at- 
tempting to convey to the minds of the jury 
that it is not necessary to prove that a crime 
was committed on the exact day alleged in 
the information, that “it is only necessary 
to allege the date in order to identify the 
crime,” does not assume that a crime has 
been committed: State v. Walters, 7 Wash. 
246. See, also, State v. Straub, 16 Wash. 
111. 

Where the court, in excluding as exhibits 
in evidence certain boxes filled with dirt 
in which appeared impressions made by 
the feet of horses, referred thereto as “'manu- 
factured testimony,” the language must be 
construed as applying to the manner in 
which the exhibit had been manufactured, 
and not to the course of the defense in con- 
ducting the cause: State v. Meyers, 12 Wash. 
TT. 

Where the state’s evidence fixed the date 
of an offense as being between the 12th 
and 15th of a certain month, and upon the 
defense of an alibi there was evidence that 
the defendant was home, sick in bed. dur- 
ing that period, it is misleading and error, 
instructing upon the subject of the alibi, to 
state that the exact date is immaterial 
and it is sufficient if the defendant com- 
mitted the crime at any time within three 
years, ete.: State v. King, 50 Wash. 312. 

Instructions invading province of jury— 
Comments on facts and evidence, assump- 
tions, ete.: See 1 Remington’s Digest, pp. 
809-811, §§ 255-268; State v. Mitchell, 22 
Wash. 64; State v. Vance, 29 Wash. 435; 
State v. Fenton, 30 Wash. 325; State v. 
Eubank, 33 Wash. 293; State v. Detherage, 
35 Wash. 326; State v. McCann, 16 Wash. 
249; State v. Carey, 15 Wash. 549: State 
v. Gates, 28 Wash. 689; State v. Heward, 
33 Wash. 250; State v. Straub, 16 Wash. 
111; State v. Stentz, 33 Wash. 444; State 
v. Manderville, 37 Wash. 365; State v. 
Williams, 36 Wash. 143; State v. Newton, 
29 Wash. 373; State v. McPhail, 39 Wash. 
199. 

An instruction defining what would be 
emploving an armed body of men, and au- 
thorizing the jury to find the defendant 
guilty if they believed that he committed 
specified acts constituting the offense within 
the definition, is not objectionable as a 
comment on the facts: State v. Gohl, 46 
Wash. 108. 
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Instruction stating the evidence which 
had been introduced by the parties in sup- 
port of their claims is a comment on the 
facts, and reversible error, if prejudicial: 


An instruction assuming as a fact that 
defendant had fled is not an unlawful com- 
ment on the evidence, where the defendant 
admitted and himself testified to the fact: 
State v. Belknap, 44 Wash. 605. 


Requests for instructions: See 1 Reming- 
ton’s Digest, pp. 823, 824, §§ 313-318; State 
v. Johnson, 19 Wash. 410; State v. Douette, 
31 Wash. 6; State v. Armstrong, 37 Wash. 
51; State v. Weisenberger, 42 Wash. 426; 
State v. Messner, 43 Wash. 206; Smith v. 
United States, 1 W. T. 262; State v. Freid- 
rich, 4 Wash. 204; State v. Murphy, 13 
Wash, 229; State v. Webb, 20 Wash. 500; 
State v. Clark, 34 Wash. 485; State v. 
Wilson, 42 Wash. 56; State v. Rutten, 13 
Wash. 203; State v. Cushing, 17 Wash. 544; 
State v. McCann, 16 Wash. 249; State v. 
Klein, 19 Wash. 368; State v. Vance, 29 
Wash. 435; State v. Baldwin, 15 Wash. 15; 
State v. Anderson, 30 Wash. 14; State v. 
Churchill, 52 Wash. 210. 


INSTRUCTIONS, GENERAL PRINCI- 
PLES: See 1 Remington’s Digest, pp. 812- 
823, $$ 270-312, | 

The jury are to be charged collectively, 
and not individually: State v. Robinson, 
12 Wash. 191; State v. Williams, 13 Wash. 
335; State v. Cushing, 17 Wash. 544; State 
v. Armstrong, 37 Wash. 51. 


An instruction is not erroneous for the 
reason that it does not state all the ele- 
ments necessary to warrant a conviction, if, 
taken in connection with what was said iu 
immediate connection therewith, the law is 
fully stated: State v. Wilson, 9 Wash. 16, 
21. 


The attempt to define a crime is errone- 
ous, if any of the essential elements there- 
of be omitted or any legal defense to which 
defendant is entitled ignored, and such 
omission is not cured by reason of other 
portions of the charge correctly stating the 
law: McClaine v. Territory, 1 Wash. 345, 
353; citing People v. Wong Ah Ngow, 54 
Cal, 151. 

In charging the jury, when so requested, 
the court must define terms sucn as “mal- 
ice” and “premeditation” in stating the 
statutory requisites of a crime: State v. 
Coclla, 3 Wash. 99. 

It is not error in instructing that it is the 
duty of the jury to give proper weight to 
the testimony of each witness to fail to 
give any definition of the meaning of proper 
weight: State v. Druxinman, 34 Wash. 257. 

It is not error to refuse a request for in- 
structions relative to a lesser degree of the 
offense charged, when there is no evidence 
tending to establish it: Smith v. United 
States, 1 W. T. 262. 

See infra, $ 2167, and notes, duty to de 
fine degrees of offense. 
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If the court in charging the jury reads the 
statute under which the information was 
drawn, the complete sense of which cannot 
be determined except by reading the whole 
thereof, inclusive of the penalty attached to 
the offense, it is not error: State v. John 
Port Townsend, 7 Wash. 462. 


Subdivision 4 of § 339, supra, makes it 
reversible error for the court to refuse an 
instruction which is pertinent and consist- 
ent with the law and evidence, provi-ted the 
refusal has worked an injury to tie party 
requesting, but this would be the law with- 
out the statute: State v. Freidrich, 4 Wash. 
204, 214. But if already given it need not 
be repeated: Leonard v. Territory, 2 W. 
T. 381. 


It is not error to refuse an instruction 
defining and explaining circumstantial evi- 
dence in scientific legal terms drawn from 
text-writers, when an instruction given cov- 
ers the material points in plainer language: 
State v. Freidrich, supra. Nor to refuse to 
give requested instructions when the court 
has fully and correctly stated the law of 
the case in the charge given: State v. Mur- 
phy, 13 Wash. 229; and see State v. Rut- 
ten, 13 Wash. 203; State v. Baldwin, 15 
Wash. 15. 


And if an instruction in a case is asked, 
which refers to facts of which there is no 


evidence to prove, it is error to give it: Mil-. 


ler v. Territory, 3 W. T. 554. If mislead- 
ing, however, the judgment will be reversed: 
Id.; State v. Jones, 3 Wash. 175. 

An instruction which does not correspond 
with the law is erroneous and should be 
refused: Leonard v. Territory, supra. 

It is not error to refuse a charge con- 
taining abstract propositions not bearing 
upon the case at issue: Yelm Jim v. Terri- 
tory, 1 W. T. 63; State v. Cushing, 17 
Wash. 544, 

In the prosecution of a police officer for 
shooting a person whom he suspected of 
having committed a crime and whom he 
was attempting to arrest, an instruction by 
the court on the right to arrest without 
warrant is not erroneous on the ground of 
being inapplicable to the evidence in the 
case: State v. Surry, 23 Wash. 655. 


Construction of charge as a whole—Error 
cured by withdrawal or giving other instruc- 
tions: See 1 Remington’s Digest, p. 822, 
$$ 311, 312; State v. Carter, 15 Wash. 121; 
State v. Crawford, 31 Wash. 260; State v. 
Surry, 23 Wash. 655; State v. Riddell, 33 
Wash. 324; State v. Manderville, 37 Wash. 
365; State v. Clark, 34 Wash. +85. 

In a criminal prosecution, : which the 
only testimony introduced is on the part 
of the state, and there is no substantial con- 
flict in that, but the proofs conclusively 
show the guilt of the defendant, errors com- 
mitted in charging the jury are without 
prejudice: State v. Witherow, 15 Wash. 562. 

It is not error for the judge, in charging 
the jury, to mentiou as a fact a thing which 
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has been proved beyond all controversy: 
Edwards v. Territory, 1 W. T. 195. 

The court may, after the return of the 
jury with its verdict, but before its recep- 
tion, correct 8 mere erroneous instruction, 
and send the jury back for further deliber- 
ation: Doctor Jack v. Territory, 2 W. T. 
101. 

It. is error for the court, in a criminal 
case, upon the request of the jury, but in 
the absence of the defendant, to repeat to 
the jury certain instructions given and 
orally explain the meaning thereof, although 
defendant’s attorney was present and made 
no objection: Linbeck v. State, 1 Wash. 
336. But see State v. Yourex, 30 Wash. 611. 

The fact that oral instructions were given 
to the jury in the absence of defendant can- 
not be urged on appeal when it does not 
appear from the record what the instructions 
were, nor from any source that they were 
prejudicial, nor that the matter was called 
to the attention of the court upon a mo- 
tion for a new trial: State v. Nichols, 15 
Wash. 1. 

Objections to instructions cannot be made 
in the appellate court unless excepted to be- 
low: Smith v. United States, 1 W. T. 262. 

The refusal of the court to allow counsel 
to except orally in the presence of the jury 
to the instructions given is not error: State 
v. Coella, 8 Wash. 512. 

Although there is no exception to the 
whole or a part of the charge on the ground 
that it is an argument upon the facts, yet, 
in a capital case, if there is prejudicial er- 
ror, patent upon the face of the record, de- 
nying the accused a fair and impartial trial, 
these technical objections will not deprive 
defendant of a new trial: Freidrich v. Ter- 
ritory, 2 Wash. 358. 

Where an instruction is a requested one, 
with only slight modifications made by the 
court, a general exception to the refusal as 
requested is insufficient, as the exception 
should be to the modification of the instruc- 
tion: State v. Robinson, 12 Wash. 491. 

Sufficiency of instructions as to corpus 
delicti, intent and malice, deliberation and 
premeditation, insanity: See 1 Remington’s 
Digest, p. 812, $8 270-274; Id., p. 1404, 
§ 101; State v. Burton, 27 Wash. 528; State 
v. Dolan, 17 Wash, 499; State v. Surry, 23 
Wash. 655; State v. Straub, 16 Wash. 111; 
State v. Gin Pon, 16 Wash. 425; State v. 
Moody, 18 Wash. 165; State v. Hawkins, 
23 Wash. 289; State v. Romano, 41 Wash. 
241; State v. Williams, 36 Wash. 143; State 
v. Champoux, 33 Wash, 339. 

Sufficiency of instructions as to intoxica- 
tion, alibi, character: See 1 Remington’s Di- 
gest, p. 813, §§ 275-277; State v. Hawkins, 
23 Wash. 289; State v. Burton, 27 Wash. 
528; State v. Cushing, 17 Wash. 544; State 
v. Stentz, 33 Wash, 444; State v. Under- 
wood, 35 Wash. 558. 

Snflicieney of instructions as to presump- 
tions and burden of proof: See 1 Reming- 
ton's Digest, pp. 814, 815, $$ 278-284; State 
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v. Melvern, 32 Wash. 7; State v. Stentz, 33 
Wash. 444; State v. Cushing, 17 Wash. 544; 
State v. Mayo, 42 Wash. 540; State v. Nich- 
ols, 15 Wash. 1; State v. Williams, 36 Wash. 
143; State v. Dolan, 17 Wash. 499; State 
v. Romano, 41 Wash. 241; State v. Power, 
24 Wash. 34; State v. Hoshor, 26 Wash. 
643. 

Sufficiency of instructions as to declara- 
tions of conspirators and codefendants, and 
testimony of accomplices: Seel Remington’s 
Digest, p. 815, §§ 285, 286; State v. Johnny 
Tommy, 19 Wash. 270; State v. Coates, 22 
Wash. 601; State v. Concannon, 25 Wash. 
327; State v. Pearson, 37 Wash. 405; State 
v. Harras, 25 Wash. 416. 

Sufficiency and requisites of instructions 
as to grade or degree of offense: See 1 Rem- 
ington’s Digest, p. 819, § 297; State v. 
Dolan, 17 Wash. 499; State v. Young, 22 
Wash. 273; State v. Dengel, 24 Wash. 49; 
State v. Fenton, 30 Wash. 795; State v. 
Bailey, 31 Wash. 89; State v. McPhail, 39 
Wash. 199; State v. Lindgrind, 33 Wash. 
440; State v. Underwood, 35 Wash. 558. 

Error cannot be predicated upon the fail- 
ure of the court to instruct the jury as to 
lesser offenses included in the charge, in 
the absence of specific requests therefor: 
State v. Parsons, 44 Wash. 299. 

Written instructions—Form and language 
—Repetition: See 1 Remington’s Digest, p. 
820, §§ 300-302; State v. Champoux, 33 
Wash. 339; State v. Mayo, 42 Wash. 540; 
State v. Cushing, 17 Wash. 544; State v. 
Harras, 25 Wash. 416; State v. Clark, 34 
Wash. 485. 


REASONABLE DOUBT: See 1 Reming- 
ton's Digest, p. 818, §§ 292-294. All that 
is meant by the term “reasonable doubt” is 
that, considering all the circumstances in 
the case and all the testimony, both state’s 
and defendant’s, the jury must be satisfied 
beyond a reasonable doubt of the guilt of 
the defendant: State v. Kasper, 5 Wash. 
174, 177. 

A reasonable doubt is never an absolute, 
but always a relative, question. A reason- 
able doubt for a trial juror is such a doubt 
as a man of ordinary prudence, sensibility 
and decision, in determining an issue of like 
concern to himself as that before the jury 
to the defendant, would allow to have any 
influence whatever upon him, or make him 
pause or hesitate in arriving at his deter- 
mination: Leonard v. Territory, 2 W. T. 
381; criticised in State v. Gile, 8 Wash. 12, 
23: see State v. Krug, 12 Wash. 288; State 
v. Harras, 25 Wash. 416. 

Where the court charges the jury that “a 
doubt, to justify acquittal, must be reason- 
able, and it must arise from a candid and 
impartial investigation of all the evidence. 
If, after considering all the evidence in the 
case, you can say that you have an abiding 
conviction of the truth of the charge, then 
you are satisfied beyond a reasonehle doubt, 
and should convict; if you have not such 
@ conviction, you should acquit,” it is not 
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error to refuse an instruction on the same 
subject: State v. Gile, 8 Wash. 13; see 
State v. Krug, supra. 

An instruction defining a reasonable doubt 


- which is possibly open to the objection that 


it recognizes the right of the jury to re- 
quire less positive proof of facts in cases 
of minor importance than those of a graver 
nature, is not prejudicial, when the instruc- 
tion, taken as a whole, defines such doubt 
as one which would make a man of common 
prudence pause or hesitate to act thereon: 
State v. Rosener, 8 Wash. 42; State v. Car- 
penter, 32 Wash. 254. 

The error of instructing a jury that proof 


beyond a reasonable doubt to warrant a 


conviction “does not require that the jury 
should be satisfied beyond a reasonable 


- doubt, of each link of the chain of circum- 


stances relied on to establish defendant’s 
guilt,” is not cured by the further instruc- 
tion, “it is sufficient, if taking the testimony 
altogether, the jury are satisfied beyond a 
reasonable doubt that the defendant is 
guilty”: Leonard v. Territory, supra. 

Where the court has rightfully and fully 
instructed the jury upon the question of 
reasonable doubt, to which no exception was 
taken, it is not error for the court to re- 
fuse an instruction upon the same subject 
asked for by defendant, although the latter 
is correct in law: Timmerman v. Territory, 
3 W. T. 445. 

It is not error to fail to define reasonable 
doubt in the absence of any request there- 
for: State v. Johnson, 19 Wash. 410. 

DYING DECLARATIONS.—An instruc- 
tion that dying declarations are to be 
treated as other evidence in the case is 
erroneous, as the same weight cannot be 
given to such testimony as when the witness 
is subject to eross-examination: State v. Ed- 
don, 8 Wash. 292; see State v. Powers, 24 
Wash. 34. 

CREDIBILITY of witnesses: See 1 Rem- 
ington’s Digest, p. 816, §§ 287-289; State v. 
Hawkins, 23 Wash. 289; State v. Hoshor, 26 
Wash. 643; see, also, State v. Fenton, 30 
Wash. 325; State v. Patchen, 37 Wash. 24; 
State v. McPhail, 39 Wash. 199; State v. 
Tlomaki, 40 Wash. 629; State v. Rutledge, 
37 Wash. 523. An instruction that “if you 
believe that any witness has sworn falsely 
in this case in regard to any material mat- 
ter to the issue, you should distrust all his 
evidence,” is properly refused. The jury 
must believe the testimony willfully false, 
and such instruction should also contain a 
modification, “except so far as it may be 
corroborated by other evidence in the 
case”: State v. Freidrich, 4 Wash. 204. 

A charge to the jury that they are war- 
ranted in disregarding the testimony of any 
witness if they believe that he has willfully 
testified falsely to any matter is not preju- 
dicial, when the error of the court in not 
stating that the falsity should be in a ma- 
terial matter was not raised by the excep- 
tion taken, nor the court’s attention called 
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to the inadvertence at the time: State v. 
Carter, 15 Wash. 121. 


The failure to insert the word “willfully” 
before “falsely,” in charging as to the effect 
upon the credibility of a witness who has 
testified falsely as to a material fact, does 
nut constitute reversible error, as a witness 
does not testify falsely unless he makes a 
willful misstatement; State v. Kyle, 14 
Wash. 550. 


CIRCUMSTANTIAL EVIDENCE. — An 
instruction to the jury, that the fact that 
the prisoner does not disprove circumstances 
proven before them wi!l give additional 
weight to such circumstances as are proved, 
if the jury believes the defendant has the 
means of disproving them if false, is erro- 
neous: Leonard v. Territory, 2 W. T. 382. 


An instruction was rightfully refused which 
was, “when circumstances alone are relied 
upon for conviction, each and every circum- 
stance must be consistent with the other 
and with the whole chain; and each must 
point to the defendant exclusively as the 
guilty agent, and every link of the chain 
of circumstances must be so complete and 
consistent with the guilt of the defendant as 
to exclude every reasonable hypothesis of 
his innocence and so perfect and complete 
as to establish his guilt to a moral cer- 
tainty”: Timmerman v. Territory, 3 W. T. 
445; see State v. Myers, 12 Wash. 77. 


DEFENDANT AS WITNESS, ETC.: See 
1 Remington’s Digest, p. 817, $$ 290, 291; 
State v. Ulsemer, 24 Wash. 657; State v. 
Melvern, 32 Wash. 7. Where the defendant 
in a criminal prosecution was not sworn as 
a witness in his own behalf, it is error for 
the court to fail to instruct that no infer- 
ence of guilt should be drawn therefrom: 
Linbeck v. State, 1 Wash. 336; State v. 
Myers, 8 Wash. 177. See supra, $ 2147, and 
notes, 

In charging the jury as to the inference 
of guilt from defendant’s silence, it is not 
erroneous to employ the words “no infer- 
ence of guilt should arise in the minds of 
the jury,” instead of the words used in the 
statute: State v. Krug, 12 Wash. 289, 

Although it is proper to charge the jury 
that they have a right to consider the in- 
terest of the accused in the verdict, it is 
error to distinguish his testimony by further 
charging that they “are not required to re- 
ceive blindly the testimony of such accused 
person as true; but you are to consider 
whether it is true and made in good faith 
or only for the purpose of avoiding convic- 
tion”: State v. White, 10 Wash. 611, 

Where a defendant, in a trial for murder, 
is a witness, it is proper to refuse to in- 
struct: “In criminal cases and especially in 
eases of homicide, the statements made by 
defendant are of the utmost and essential 
importance”; State v. Freidrich, 4 Wash. 
204. 

Where the acensed appears as a witness 
in his own behalf, it is not error to charge 
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that “in case of defendant you have a right 
to consider the great interest he has in your 
verdict”: State v. Nordstrom, 7 Wash. 506. 
See supra, $ 2147 and notes. See, also, State 
v. McCann, 16 Wash. 249; State v. Carey, 
15 Wash. 549. 

An instruction in a criminal trial calling 
the attention of the jury to the personal ap- 
pearance and demeanor of defendant dur- 
ing the trial is improper: State v. Freid- 
rich, supra. 

If the evidence is of such a nature as to 
clearly warrant the verdict in a prosecution 
for murder, it will not be disturbed on ac- 
count of an erroneous instruction as to the 
weight to be given to proof of good char- 
acter of defendant: State v. Wilson, 10 
Wash, 402. 

It is prejudicial error, in giving an in- 
struction as to an alibi, to preface the same 
by a remark that the court did not think 
it necessary, where the credibility of the 
accused on that point was directly in issue, 
as the same disparages the defense and in- 
fringes upon the province of the jury: State 
v. King, 50 Wash. 312. 

IN PARTICULAR OFFENSES—ARSON. 
An instruction in a prosecution for arson 
where death ensues, under Code 1881, $ 823, 
that “you must find from the evidence that 
the deceased was in the house at the time 
of the fire; that defendant knew he was 
there, and that the deceased came to his 
death in said house by reason of the burn- 
ing of the house,” is erroneous: McClaine 
v. Territory, 1 Wash. 345. 

ASSAULT: See 1 Remington’s Digest, p. 
275, $ 16; State v. Dunn, 22 Wash. 67; 
State v. Surry, 23 Wash. 655. Under an 
information charging an assault with intent 
to commit murder in the second degree, it is 
not error to refuse to charge the jury that 
before they could find the defendant guilty, 
they must find that the shooting was done 
purposely and of his premeditated malice, 
as premeditation is not an element of the 
crime charged: State v. Ackles, 8 Wash. 462. 


GAMING: See 1 Remington’s Digest, p. 
1320, $ 14; State v. Fountain, 14 Wash. 
236. An instruction held to properly state 
the law when it charges that it was not 
necessary that the jury find that the offense 
was committed upon the speeifie day charged 
in the information, but that it was sufi- 
eient if they found it was committed on 
any specifie day within one year preceding 
the filing of the information: State v. Wil- 
son, 9 Wash. 16. 

EMBEZZLEMENT: See 1 Remington’s 
Digest, p. 1022, § 20; State v. Boggs, 16 
Wash. 143; State v. Lewis, 31 Wash. 75. In 
charging embezzlement by a public officer 
for a misuse of public funds, it is not error 
to charge the jury that the purpose of the 
statute, under which the prosecution was 
had, was to restrain publie officers from 
using for their own profit or in anv other 
manner than is authorized and directed by 
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law, the public money intrusted to them for 
safckeeping: State v. Krug, 12 Wash. 288. 

In charging a public oflicer with embezzle- 
ment for the misuse of public funds for 
his individual profit, it is not error to charge 
that, if the defendant drew an instrument, 
signing the same as city treasurer, directing 
a bank in which money was deposited to the 
credit of the city to pay a given sum to a 
certain individual, and that the bank obeyed 
the direction and charged on its books the 
money to the city and lessened its credit in 
said sum, that such was a payment of money, 
and that the jury should construe the check 
or instrument merely as the instrumentality 
by which the city’s money was transferred 
from the possession of the defendant to 
another, and, if the transfer was a profit, 
they must find the defendant guilty: Id. 

Where a prosecution of a public officer 
for-the embezzlement of public funds is had 
under § 2812, making the offense a felony, 
an instruction to the jury based on that 
theory is not erroneous, although another 
statute may provide for the punishment of 
such acts as misdemeanors: State v. Down- 
ing, 15 Wash. 413. 

LARCENY: See 2 Remington’s Digest, 
pp. 1706-1708, §§ 34-39; State v. Harras, 25 
Wash, 416; State v. Eubank, 33 Wash. 293; 
State v. Phillips, 37 Wash. 364; State v. 
Washing, 36 Wash. 485; State v. Skilbrick, 
25 Wash. 555; State v. Bliss, 27 Wash. 463. 
In a trial for larceny, an instruction is er- 
roneous which charges that there is no longer 
any such offense as being an accessory to 
a felony after the fact, and authorizes the 
jury to consider, as substantive proof of 
the crime charged in the indictment, such 
acts of defendant after its commission as, 
at common law, would only have tended to 
show that defendant was an accessory after 
the fact: State v. Jones, 3 Wash. 175. 

LIBEL.—In a prosecution for criminal 
libel it is not error for the court to charge 
the jury that “the publisher of a libel is 
presumed to intend what the publication is 
likely to produce,” although § 2777, infra, 
defining libel, may omit any reference to 
the matter of malice or intention constitut- 
ing an element of the crime: State v. Nich- 
ols, 15 Wash. 1. 

MAYHEM.—In a prosecution for mayhem 
for biting off a man’s ear, in which the de- 
fendant's own testimony showed that he was 
engaged in a fight with the injured party, 
that the fight was being waged by such 
porty without the use of weapons and with- 
out any attempt on his part to inflict great 
bodily injury, an instruction that the bur- 
den of proof was upon the defendant to 
show that he could not defend himself from 
bodily harm without resorting to such acts, 
while clearly erroneous, cannot be said to 
be prejudicial: State v. Conahan, 10 Wash. 
268. 

HOMICIDE: See 1 Remington’s Digest, 
pp. 1402-1409, §§ 90-111. It is not error 
to refuse to charge that a failure to prove 
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a motive for the commission of the murder 
alleged would raise a strong presumption 
of the innocence of tL» accused: State v. 
Nordstrom, 7 Wash. 5053. 


A charge to the jury that if the killing 
of deceased has been proved beyond a rea- 
sonable doubt, the law pronounces such 
killing murder, is erroneous, although the 
court may have elsewhere defined murder 
in first and second degree: State v. White, 
10 Wash. 611. 


If the theory of the prosecution in trial 
for murder is that defendant procured, coun- 
seled, aided and abetted the killing, and 
the evidence all tends to support that posi- 
tion, it is error to charge that if the jury 
believe that defendant tired the fatal shot 
they may find him guilty: Id. 

If the theory of the defense is that, while 
defendant was defending himself against 
assault, some person, unsolicited by him, 
and unknown to him, fired and killed his 
assailant in his defense, it is error to refuse 
a request that “if the jury believe from the 
evidence that the defendant did not procure 
or incite the person firing such shot to do 
so, then the jury must find the defendant 
not guilty”: Id. 

The refusal to instruct the jury as re- 
quested, upon defendant’s theory of the 
case that death had been occasioned by a 
severe fall and not by the means charged 
in the information, is not erroneous, when 
the subject matter is covered by the general 
charge that, if it is possible to account 
for the death of the deceased upon any 
reasonable hypothesis other than that of the 
guilt of the defendant, it is their duty to 
do so and find the defendant not guilty, 
and by the further charge that, if the jury 
entertain any reasonable doubt upon any 
single fact or element necessary to consti- 
tute the offense, it is their duty to acquit 
him: State v. Carey, 15 Wash. 549. 


An instruction in a murder case, that “in 
the case of the defendant you have the right 
to consider the great interest he has in the 
result of your verdict,” is not objectionable 
on the ground of being a judicial comment 
upon the evidence: Id. 


It is not error for the court to refuse to 
instruct the jurv to find a verdict of not 
guilty in a prosecution for murder, when 
the state has proven the killing by defend- 
ant of deceased, the weapons used, and the 
condition in which the body was found, and 
has shown a motive for the killing: State 
v. Coella, 8 Wash. 512, 

Where the court, in an instruction to the 
jury, has correctly defined a deadly weapon 
as one likely to produce death or “great 
bodily injury,” it is not error for the court 
later in the same instruction to refer to 
such deadly weapon as one likely to pro- 
duce death or “injury” upon the complain- 
ing witness, as the omission of the words 
“great hodily” in the second definition is 
not misleading to the jury nor contradic- 
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tory of the first definition: State v. Rose- 
ner, 8 Wash. 42. 


Province of court and jury in general: 
See 1 Remington’s Digest, pp. 1402, 1403, 
$$ 93-98; State v. McCann, 16 Wash. 249; 
State v. Mayo, 42 Wash. 540; State v. You- 
rex, 30 Wash. 611. 

Refusal of an instruction defining com- 
municated and uncommunicated threats, in 
a case of felonious homicide, when prisoner 
pleads self-defense and evidence tends to 
show such threats, is error: White v. Terri- 
tory, 3 W. T. 397. 

Whether defendant had time to cool his 
passions between the quarrel and the killing, 
a charge that “they must take into consid- 
eration the mental power, habits, circum- 
stances and situation in which the defend- 
ant was at the time, and the jury must be- 
lieve beyond a reasonable doubt that the 
defendant under the circumstances did cool 
his passions before they can find him guilty 
of murder in the first degree,” is erroneous: 
State v. Holmes, 12 Wash. 170. 

In murder causing death by a discharge 
of a heavily loaded spring-gun, caused by 
pushing open the door of a dwelling-house, 
the defendant is not entitled to an instruc- 
tion that he had an absolute right to set the 
gun as he did, when there was no one in 
the dwelling-house whose life could have 
been endangered by any burglary committed 
therein: State v. Barr, 11 Wash. 482. 

Grade or degree of offense: See 1 Rem- 
ington’s Digest, pp. 1408, 1409, §§ 116-121; 
State v. Clark, 34 Wash. 485; State v. 
Young, 22 Wash. 273; State v. Dolan, 17 
Wash. 499; State v. Melvern, 32 Wash. 7; 
State v. McPhail, 39 Wash. 199; State v. 
Cushing, 17 Wash. 544; State v. Howard, 
33 Wash. 250; State v. Lindgrind, 33 Wash. 
440; State v. Underwood, 35 Wash. 558; 
State v. Yourex, 30 Wash. 611. 

Held, not error for the court to withhold 
from the jury instructions relative to man- 
slaughter in a case charging murder, tell- 
ing them, however, that if, having deliber- 
ated, they desire instruction on that sub- 
ject, the court would so instruct them: 
Smith v. United States, 1 W. T. 262. 

It is not error to refuse a request to in- 
struct to the effect that where one of two 
combatants kills a third person, who inter- 
feres, without reasonable notice, to prevent 
one of the contestants from killing the 
other, such killing cannot be murder in the 
first degree: McAllister v. Territory, 1 W. 
T. 360. 

A request to instruct that if, while two 
persons are engaged in fighting, a third per- 
son assaults one of the combatants and is 
killed by him, such killing is no more than 
manslaughter, is properly refused: Id. 

Under an information for murder in the 
second degree, there being no evidence tend- 
ing to show that the fatal blow was acci- 
dental or in self-defense, it was not neces- 
sarv, in charging the jury, to so qualify the 
instructions as to meet a case of accident or 
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self-defense: Doctor Jack v. Territory, 2 
W. T. 101. 

An instruction that does not leave the jury 
to find that the homicide, if committed, was 
justifiable or excusable, that does not make 
malice essential to murder in either degree, 
nor inform the jury, in order to constitute 
murder in either degree, that malice, and 
not merely the killing, must be deliberate 
and premeditated, does not correspond with 
the law: Leonard v. Territory, 2 W. T. 382. 

If the court has charged that the state- 
ments made by the injured party hours 
after the receipt of his injury are incompe- 
tent and inadmissible, but that when state- 
ments are made by the injured party in the 
presence or hearing of defendant, it is the 
acts, words and conduct of accused, and not 
statements of deceased, that are evidence, 
it is not error to refuse to add that “if the 
injured party, prior to death, is confronted 
with the defendant and accuses him of hav- 


ing committed the act, anu the defendant 


immediately denies it, the statements of de- 
ceased are to be wholly disregarded”: State 
v. Freidrich, 4 Wash. 204. 

It seems that an instruction in a prose- 
cution for murder which informs the jury 
that it is not necessary to constitute murder 
in the first degree that any appreciable space 
of time should elapse between the formation 
of the intention to kill and the killing, but 
they may be as instantaneous as successive 
thoughts, is erroneous under our statutes, 
as it eliminates the element of deliberation 
which distinguishes murder in the first de- 
gree from murder in the second degree: 
State v. Rutten, 13 Wash. 203. 


SELF-DEFENSE: See 1 Remington’s Di- 
gest, pp. 1407, 1408, §§ 111-114; State v. 
Ellis, 30 Wash. 369; State v. Stockhammer, 
34 Wash, 262; State v. Manderville, 37 
Wash. 365; State v. McCann, 16 Wash. 249; 
State v. Stentz, 33 Wash. 444; State v. 
Weisenberger, 42 Wash. 426. 

The rule of self-defense is, that if a man 
is placed in such a position that a reason- 
ably prudent man by the circumstances sur- 
rounding him, would have in good faith a 
well-founded belief that his life was in peril, 
he will be justified in using such means in 
self-defense, and to such an extent as may 
fairly appear to be necessary in such de- 
fense: White v. Territory, 3 W. T. 397. 

An instruction as to the appearance of 
danger justifying the taking of life ap- 
proved: Watts v. Territorv, 1 W. T. 409. 

If the court in the course of a charge to 
the jury states plainlv and emphatically 
that the defendant micht invoke the law of 
self-defense to protect his life or person 
from great “bodily harm.” it is not preju- 
dicial error to also charge that “there can 
be no successful setting up of self-defense 
by a defendant unless to save his own life 
or his person from dreadful harm or severe 
ealamitv”: State v. Carter, 15 Wash. 121. 

While an instruction may be so inapt as 
to imply that it was the duty of defendant 
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to have retreated when assaulted, unless it 
would have been more hazardous to have 
done so, it cannot be held prejudicial when 
the jury are also charged “that a person be- 
ing where he had a right to be and without 
fault is violently assaulted, may, without re- 
treating, repel force by force”: Id.; citing 
State v. Cushing, 14 Wash. 527. 


The fact that the court charges the jury 
in one place in its instructions that the de- 
fendant claims the homicide was in self-de- 
fense on the part of defendant, “to prevent 
death to himself or serious bodily injury,” 
is not prejudicial when other parts of the 
instructions make it clear that the defend- 
ant had the right to act upon apparent, as 
distinguished from actual, danger: State v. 
Carter, supra. 


An instruction upon self-defense direct- 
ing the jury to consider “all” the facts and 
circumstances bearing on the question and 
surrounding defendant at the time, suffi- 
ciently includes defendant’s “knowledge de- 
rived from personal observation”: State v. 
Churchill, 52 Wash. 210. 


INSANITY OR INTOXICATION.— 
Instructions as to good character, insanity 
or intoxication: See 1 Remington’s Digest, 
p. 1406, §§ 105-107; State v. Stentz, 33 
Wash. 444; State v. Hawkins, 23 Wash. 
289; State v. Clark, 34 Wash. 485; State 
v. Champoux, 33 Wash. 339, 


Upon the defense of insanity, an in- 
struction is contradictory and misleading 
where the jury is told that the defendant 
would not be accountable fo: his crime if 
he was suffering from mental disease so 
complete that every faculty and power of 
his mind was affected by it, and that in 
consequence he was not capable of a single 
sound, healthy mental action, although other 
instructions favorable to the defendant were 
given; since it denies to him the defense of 
partial insanity: Stete v. Craig, 52 Wash. 
66. 


The jury should be instructed that the 
test of defendant’s sanity is whether he had 
sufficient capacity at the time to distinguish 
between right and wrong with reference to 
the act charged: Id. 


Upon the defense of insanity, the power 
to choose between right and wrong being a 
relative question of fact to be determined 
by the jury, any instruction that invites the 
jury to go further than to answer the ques- 
tion, Had the accused sufficient capacity at 
the time to distinguish between right and 
wrong with reference to the act committed? 
or that leads the jury into unknown paths, 


§ 2159. (6947.) Custody of Jury. 


_ TRIALS AND VERDICTS IN CRIMINAL ACTIONS, 


§ 2159 


is prejudicially erroneous, even though in- 
volved instructions may be regarded as more 
favorable to the accused than those , re- 
quested; since he was non compos mentis 
and entitled to the protection of the law if 
he did not have the mental power to choose 
between right and wrong with reference to 
the act charged, and if such affection was 
the efficient cause of the act: Id. 


POSSESSION OF STOLEN PROP- 
ERTY: See 2 Remington’s Digest, p. 1707, 
§ 39; State v. Harras, 25 Wash. 416; State 
v. Bliss, 27 Wash. 463; State v. Eubank, 33 
Wash, 293. 

Where defendant requests a charge that 
“the bare possession of stolen property alone 
is not sufficient to sustain a verdict of 
guilty,” it is not error, within the consti- 
tutional prohibition, to add, “it is only a 
circumstance tending to show guilt”: State 
v. Duncan, 7 Wash. 336. See State v. Wal- 
ters, 7 Wash. 246, where the law on this 
subject is enunciated and instruction criti- 
cised. 

A charge that possession of recently stolen 
property, if unexplained, might be taken as 
conclusive evidence of guilt of accused, is 
erroneous, where it is not claimed by the 
prosecution that defendant stole the prop- 
erty, and the only ground of accusation is 
the possession of the stelen property: State 
v. Humason, 5 Wash. 499. 

RAPE: See 1 Remington’s Digest, p. 
2457, § 35; State v. Hunter, 18 Wash. 670; 
State v. Patchen, 37 Wash. 24; State v. 
Griffin, 43 Wash. 591. 

Although an instruction to the jury in 
the prosecution for an assault with intent 
to commit rape may improperly charge 
them, “the law presumes that a person in- 
tends all the natural, probable and usual 
consequences of his acts,” still such charge 
is harmless error when coupled with an ad: 
monition to acquit “unless the assault was 
made under such circumstances as show be- 
yond a reasonable doubt that he intended 
to accomplish his purpose, at all events, 
against any resistance which she might of- 
fer’: State v. Courtemarch, 11 Wash. 446. 

In a prosecution for rape it is proper to 
refuse an instruction cautioning the jury 
against convietion upon the uncorroborated 
evidence of the prosecutrix: State v. Mob- 
ley, 44 Wash. 549. 

ROBBERY.—Upon a prosecution for rob- 
bery it is proper to instruct that the de- 
gree of force is immaterial if it was suff- 
cient to compel the prosecuting witness to 
part with his money; State v. Parsons, 44 
Wash, 299, 


Juries in criminal cases shall not be allowed to separate, except by con- 
sent of the defendant and the prosecuting attorney, but shall be kept to- 
gether, without meat or drink, unless otherwise ordered by the court, to be 
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furnished at the expense of the county. 


$ 1089; 2 H. C., $ 1311.] 
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[L. '54, p. 119, $ 114; Cd. '81, 


This section seems to be superseded, except in felony cases, by $ 346, supra; and 


especially as to the last clause. 


See supra, $ 345, separation of jury in civil cases, admonition, 
See supra, $ 349, manner of keeping jury while deliberating. 
See supra, $ 352, return of jury for further instructions. 


See supra, $ 353, discharge without verdict. 


Cited in 2 Wash, 185, 563; 5 Wash. 775; 
12 Wash. 54; 18 Wash. 46; 25 Wash. 407; 
34 Wash. 263; 38 Wash. 273. 

Custody, conduct, and deliberation of 
jury: See 1 Remington’s Digest, p. 825, 
$$ 321-330; State v. Stockhammer, 34 Wash. 
262; State v. Rogan, 18 Wash. 43; State 
v. Barkuloo, 18 Wash. 141; State v. Mason, 
19 Wash. 94; State v. Harras, 22 Wash. 67; 
State v. Johuny Tommy, 19 Wash. 270; 
State v. Burns, 19 Wash. 52; State v. 
Boyce, 24 Wash. 514; State v. Cushing, 14 
Wash. 527; State v. Yourex, 30 Wash. 611; 
State v. Webster, 21 Wash. 63; State v. 
Moody, 18 Wash. 165; State v. McCormick, 
20 Wash. 94; State v. Champoux, 33 Wash. 
339; State v. Parker, 25 Wash. 405. 

This section is only applicable to juries 
sworn to try a cause, and not to jurors 
sworn on their voir dire to answer touch- 
ing their qualifications to serve, although 
they may have been passed for cause: State 
v. Voorhies, 12 Wash. 53. 

It is reversible error to allow the jury, in 
a prosecution of a criminal offense, to sepa- 
rate without the consent of defendant, dur- 
ing the progress of the trial: State v. Place, 
5 Wash. 773. 

The separation of the jury in capital 
cases, after final submission and before ver- 
dict, is error, though verdict may have 
been signed and sealed before separation, 
and defendant’s counsel may have con- 
sented thereto; the provision of this section 


only authorizes separation during the prog- 
ress of the trial: Anderson v. State, 2 Wash. 
183. 

The fact that the bailiff informed the- 
jury that, if they did not return a verdict 
by a certain hour, he would keep them 
locked up all night, does not amount to- 
misconduct when the statement was made, 
not for the purpose of influencing the jury 
in their action, but to inform them that it 
was the intention of the court to go home 
at that hour, and that, if the verdict was 
not returned before that time, it could not 
be till morning: State v. Zettler, 15 Wash. 

25. 

Defendant cannot afterward complain if 
he consented to the separation of the jury 
in a capital case: Hartigan v, Territory, 
1 W. T. 447. 

Allowing one or more jurors to retire for 
a necessary purpose under dircet super- 
vision of a sworn officer is not a separation 
of the jury: Edwards v. Territory, 1 W. T. 
195. 

Misconduct in separating must, under 
§ 401, supra, be shown by affidavit: Lybar- 
ger v. State, 2 Wash. 552. 

They may take the written charge of the 
judge, and a copy of the statutes: Edwards 
v. Territory, 1 W. T. 195; but taking pa- 
pers or documents not allowed by court, and 
to the prejudice of the substantial rights of 
defendant, is ground for a new trial: See 
§ 2181, infra. 


§ 2160. (6948.) Court may Order View of Place of Crime. | 
The court may order a view by any jury impaneled to try a eriminal 


case. 


[L. ’54, p. 120, $ 115; Cd. ’81, $ 1090; 2 H. C., $ 1312.] 


See supra, $ 344, and notes, jury may view premises. 


Cited in 18 Wash. 674. 

If there is no material eontroversy with 
regard to the premises where a homicide 
has been committed, it is not error to re- 
fuse to allow the jury to view the scene: 
State v. Coella, 8 Wash, 512. 

It is not error to allow the jury in a crimi- 
nal case to view the premises where the 


§ 2161. (6949.) Separate Trial. 


alleged crime was committed without the 
presence of the defendant: State v. Lee 
Doon, 7 Wash. 308. 

The refusal of the court to direct a view 
of the premises by the jury is not error, 
when there is no showing of an abuse of the 
discretion given the trial judge by this see- 
tion: State v. Hunter, 18 Wash. 670. 


When two or more defendants are indicted or informed against jointly, 


any defendant requiring it shall be tried separately. 


[Cf. L. ’54, p. 120. 


$ 116; Cd. "81. $ 1091; L. ’91, p. 60, $ 71; 2 H. C., $ 1313.] 


See supra, $ 2175, trial of question of insanity. 


Cited in 19 Wash. 95; 48 Wash. 75. 
Under this section a defendant is entitled 
as of right to a severance up to the assign- 


ment of the cause for trial, from which time: 
until the jury is sworn to try the cause the 
matter of granting a severance is within the 
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discretion of the court: State v. Mason, 19 
Wash. 947. 

After the jury has been called, it is too 
late to demand, as a matter of right, sepa- 
rate trials of defendants jointly charged: 
State v. Bush, 41 Wash, 13. 


§ 2162. 
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One jointly indicted has no right to de- 
mand that he be jointly tried with his co- 
defendant, especially where it appears that 
he was the only real party defendant: State 
v. Merchant, 48 Wash. 69. 


(6950.) Discharging One Defendant to Give Evidence—Effect of. 


When two or more persons are included in one prosecution, the court 


may, at any time before the defendant has gone into his defense, direct anv 
defendant to be discharged, that he may be a witness for the state. A defend- 
ant may also, when there is not sufficient evidence to put him on his defense, 
at any time before the evidence is closed, be discharged by the court, for 
the purpose of giving evidence for a codefendant. The order of discharge 
is a bar to another prosecution for the same offense. [L. ’54, p. 120, § 117; 
Cd. 781, $ 1092; 2 H. C., $ 1314.] 


Cited in 2 Wash. 294. 
It is not error, under this section, to al- 
low one indicted with the prisoner, but not 


put upon trial with him, to be used as a 
witness for the state prior to his discharge: 
Edwards v. State, 2 Wash. 291. 


§ 2163. (6951.) Mistake in Charge, Defendant to be Held, When. 

When it appears, at any time before verdict or judgment, that a mistake 
has been made in charging the proper offense, the defendant shall not be dis- 
charged if there appear to be good cause to detain him in custody; but the 
court must recognize him to answer the offense shown, and if necessary, 
recognize the witnesses to appear and testify. [L. *54, p. 120, $ 118; Cd. "sl, 


$ 1093; 2 H. C., $ 1315.] 

Cited in 10 Wash. 238; 14 Wash. 666. 

The only purpose of the proceeding au- 
thorized by this section is to allow the 
filing of a new information covering the 
actual offense: State v. Hansen, 10 Wash. 
235, 238. 

The order on motion of the state quash- 
ing an information, and for leave to file a 
nc.y one, will not work a loss of jurisdic- 
tion over the person of defendant, although 
the record does not disclose the grounds of 


court after having been fully advised in the 
premises grants said motion,” it will be 
presumed that sufficient cause existed to 
warrant the action of the court, as under 
this section, when it appears at any time be- 
fore judgment that a mistake has bcen 
made in charging the proper offense, the 
defendant shall not be discharged, if there 
be good cause to detain him, but the court 
must recognize him to answer the offense 
shown: Id.; State v. Reiff, 14 Wash. 664. 


the court’s action, but under the recital “The 
§ 2164. (6952.) Venue may be Corrected and Action Certified to Proper 
County. 

When it appears, at any time before verdict or judgment, that the de- 
fendant is prosecuted in a county not having jurisdiction, the court may 
order the venue of the indictment or information to be corrected, and direct 
that all papers and proceedings be certified to the superior court of the 
proper county, and recognize the defendant and witnesses to appear at such 
court, on a day specified in the order, and the prosecution shall proceed in 
the latter court in the same manner as if it had been there commenced. [L. 
54, p. 120, $ 119; Cd. ’81, $ 1094; L. *91, p. 60, $ 72; 2 H. C., $ 1316.] 

See supra, $ 2012, to be tried in county where crime committed. 
$ 2165. (6953.) Discharge of Jury Without Prejudice to Further Prosecu- 
tion, 

When a jury has been impaneled in either case contemplated in the last 
two preceding sections, such jury may be discharged without prejudice to the 
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[L. '54, p. 120, $ 120; Cd. ’81, $ 1095; L. ’91, p. 60, $ 73; 2 H. 


$§ 2166-2165 [Tire XIII 


prosecution. 
C., § 1317.] 


§ 2166. (6954.) When Conviction or Acquittal a Bar. 

When the defendant has been convicted or acquitted upon an indictment 
or information of an offense consisting of different degrees, the conviction 
or acquittal shall be a bar to another indictment or information for the of- 
fense charged in the former, or for any lower degree of that offense, or for 


an offense necessarily included therein. 


[L. 54, p. 120, $ 121; Cd. ’81, 


$ 1096; L. ’91, p. 60, § 74; 2 H. C., $ 1318.] 


See supra, § 2113, conviction or acquittal a bar, when. 


See infra, § 2316, same subject. 
A defendant has been once in jeopardy 


and cannot be tried again for the same of- : 


fense, when he has been arraigned upon an 
information sufficiently charging the crime 
of which he is accused, a lawful jury has 


§ 2167. 


been impaneled and sworn, and a court of 
competent jurisdiction has ordered the dis- 
charge of the accused at the close of the 
case made by the state: State v. Hubbell, 18 
Wash, 482, 


(6955.) Jury may Find Any Degree of Offense. 


Upon an indictment or information for an offense consisting of different 
degrees, the jury may find the defendant not guilty of the degree charged in 
the indictment or information, and guilty of any degree inferior thereto, or of 


an attempt to commit the offense. 
91, p. 60, $ 75; 2 H. C., $ 1319.] 


[L. ’54, p. 120, $ 122; Cd. ’81, $ 1097; L. 


See supra, $ 2158, and notes, court to determine law, etc. 
See intra, $ 2263, convictions for lesser degrees or attempts, 


Cited in 11 Wash. 247; 12 Wash. 351; 17 
Wash. 599; 21 Wash. 285; 22 Wash. 276; 
32 Wash, 302; 39 Wash. 203; 43 Wash. 
227. 

Conviction of offense included in charge: 
See 2 Remington’s Digest, pp. 1485-1487, 
$$ 100-106; State v. Klein, 19 Wash. 368; 
State v. Michel, 20 Wash. 162; State v. 
Snider, 32 Wash. 299; State v. Marselle, 43 
Wash. 273; State v. Keen, 10 Wash. 93; 
State v. Dengle, 24 Wash. 49; State v. 
Cronin, 20 Wash. 512; State v. Howard, 33 
Wash. 250; State v. Underwood, 35 Wash. 
558; State v. Yandell, 34 Wash. 409; State 
v. Romans, 21 Wash. 284. 

Under this section, it is the duty of the 
jury to determine the degree, and the su- 
preme court cannot reduce it for insuffi- 
ciency of the evidence: State v. Symes, 17 
Wash. 596. 

The jury are to determine from the evi- 
dence the degree of murder: Leschi v. Ter- 
ritory, 1 W. T. 13, 


§ 2168. 


The court should define the degrces of 
the crime and give the jury the liberty 
of saying which degree is proved by the 
facts: Freidrich v. Ty., 2 Wash. 358, 369. 

One charged with murder in the first de- 
gree as an accessory before the fact can- 
not be properly convicted of manslaughter, 
the legal character of the offense of man- 
slaughter being such as to exclude the pos- 
sibility of an accessory before the fact: 
State v. Robinson, 12 Wash. 349; see, also, 
State v. Robinson, 12 Wash. 491. 

If defendant is indicted under $-2808, in- 
fra, defining embezzlement, and declaring 
the offender guilty of larceny, a verdict that 
defendant is not guilty of the offense charged, 
but guilty of petit larceny, is equivalent to 
acquittal: State v. Weydeman, 3 Wash. 399. 

Upon a charge of larceny from the per- 
son, defendant may be convicted of petit 
larceny, as the same is but a lesser degree 
of the same offense: State v. Clem, 49 Wash. 
273. | 


(6956.) In Other Cases Degree of Guilt. 


In all other cases, the defendant may be found guilty of an offense the 
commission of which is necessarily ineluded within that with which he ıs 


charged in the indictment or information. 


(Cf. L. ’54, p. 120, $ 123; Cd. '81, 


$ 1098; L. ’91, p.61, § 76; 2 H. C., $ 1320.) 


See last section and notes. 


Cited in 17 Wash. 511; 20 Wash. 164; 32 
Wash, 303. 


Under the information charging accused 
with an assault with intent to commit 
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murder, a verdict of “guilty of assault 
with a deadly weapon with an intent to do 
bodily barm,” is erroneous, as such verdict 
convicts him of an offense other than the 
one alleged in the information: State v. 
Ackles, 8 Wash. 462; State v. Largent, 9 
Wash. 691; State v. Manning, 9 Wash. 695. 

Where defendant is charged with “as- 
sault with intent to kill,” a verdict of guilty 
of a part of the crime charged must specify 
the particular offense of which the accused 


§ 2169. 


TRIALS AND VERDICTS IN CRIMINAL ACTIONS, 


§§ 2169-2172 


= found guilty: State v. Snider, 32 Wash. 
99, 

The jury may find a defendant guilty of 
any offense which is necessarily included 
in the charge in the indictment: Clarke v. 
Territory, 1 W. T. 68; Timmerman v. Ter- 
ritory, 3 W. T. 445. 

Thus a conviction for manslaughter mov 
be had under an indictment charging mur- 
der in the first degree: White v. Territory, 
3 W. T. 397. 


(6957.) Verdict as to One or More Where Several are Charged. 


On an indictment or information against several, if the jury cannot agree 


upon a verdict as to all, they may render a verdict as to those in regard to 
whom they do agree, on which a judgment shall be entered accordingly. 
(Cf. L. ’54, p. 120, $ 124; Cd. ’81, $ 1099; L. ’91, p. 61, $ 77; 2 H. C., $ 1321.] 


$ 2170. (6958.) Reconsideration Where Jury Mistakes the Law. 

When there is a verdict of conviction in which it appears to the court 
that the jury have mistaken the law, the court may explain the reason for 
that opinion, and direct the jury to reconsider the verdict; and if after such 
reconsideration they return the same verdict, it must be entered, but it shall 
be good cause for new trial. When there is a verdict of acquittal, the conrt 
cannot require the jury to reconsider it. [Cf. L. ’54, p. 121, $ 125; Cd. ’81, 
$ 1100; L. ’91, p. 61, § 78; 2 H. C., $ 1322.] 

See supra, $$ 359, 361, polling jury and receiving verdict, 


§ 2171. (6960.) Rendition of Verdict. 

When the jury have agreed upon their verdict, they must be conducted 
into court by the officer having them in charge. Their names must then be 
called, and if all appear, their verdict must be rendered in open court; and if 
all do not appear, the rest must be discharged without giving a verdict. and 
the cause must be tried again. [Cf. L. ’54, p. 121, $ 127; Cd. ’81, $ 1102; L. 
"91, p. 61, $ 80; 2 H. C., $ 1324.] 


See infra, $ 2176, verdict on defense of insanity. 


Cited in 18 Wash. 46, 


If at the time of a verdict the defendant 
is in court, and makes no objection to the 
form of the verdict and takes no exception 
to its reception by the court, it must be 
presumed, in aid of the judgment, that the 
defendant consents to the verdict, and error 
cannot be subsequently assigned on ac- 
count thereof: State v. Greer, 11 Wash. 245. 


§ 2172. 


Jury may be discharged on a holiday on 
account of inability to agree: State v. 
Lewis, 31 Wash. 515. 

A verdict may be received on a nonjudi- 
cial day: State v. Straub, 16 Wash. 111. 

A verdict of guilty upon an insufficient 
information, set aside at the instance of the 
defendant, is a mistrial and does not con- 
stitute jeopardy: State v. Riley, 36 Wash. 
441, 


(6961.) Form of Verdict, Punishment Fixed by Court. 


When the defendant is found guilty, the court, and not the jury, shall fix 
the amount of fine and the punishment to be inflicted. The verdict of the 
jury may be substantially in the following form :— 

“We, the jury, in the case of the state of Washington, plaintiff, against 
——., defendant, find the defendant (guilty or not guilty, as the case may be). 


(Signed) A. B. Foreman.’’ 


(Cf. L. ’54, p. 121, $ 128; L. *65, p. 101, $ 1; Cd. '81, $ 1103; 2 H. C., $ 1335.] 


See infra, $ 2176, verdict on plea of insanity. 
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Cited in 3 Wash. 673; 14 Wash. 418; 20 
Wash. 516. 

The jury in a criminal case are in the 
box for but one purpose, viz., to say whether 
or not the accused is guilty, and this sec- 
tion prescribes the form of verdict cov- 
erıng but one alternative, which they must 
decide: In re Permstick, 3 Wash. 672, 673. 

In case of murder, a verdict against the 
prisoner of “guilty as charged, and that 
he suffer death,” will be treated as a ver- 
dict of murder in the first degree: Leschi 
v. Territory, 1 W. T. 13. 

If some counts in an indictment are good 
nnd some bad, a verdict is presumed to be 
based on the good counts: Id. 

Objections against form of verdict held 


PROCEDURE IN CRIMINAL ACTIONS, 
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“We, the jury in the case of the Territory 
of Washington against J. H. T., find the 
defendant guilty,” is a substantial com- 
pliance with the above section, and is good 
as a verdict of guilty of murder in the 
first degree: Timmerman v. Territory, 3 
W. T. 445. 


The form of verdict, prescribed by this 
section is directory merely, and any verdict 
which clearly indicates the conclusion 
reached is sufficient: State v. Cronin, 20 
Wash. 512. 


Error cannot be assigned in that the clerk 
prepared the form of the verdict, as it is 
immaterial who prepares the form: State 
v. Klein, 38 Wash. 475. 


insufficient in State v. Bokien, 14 Wash. 
403, 418, 


§ 2173. ‘‘Criminally Insane,’’ Defined—Mental Irresponsibility. 

Any person who shall have committed a crime while insane, or in a 
condition of mental irresponsibility, and in whom such insanity or mental 
irresponsibility continues to exist, shall be deemed criminally insane within 
the meaning of this act. No condition of mind induced by the voluntary 
act of a person charged with a crime shall be deemed mental irresponsibility 
within the meaning of this act. [L. ’07, p. 33, $ 1.] 


“Act,” in this section, refers to §§ 2173-2176, and § 5974 et seq. 

See infra, §§ 2259, 2283, insanity no defense, and notes to those sections. 

This section was not expressly repealed or covered by the act of 1909: See notes to 
$$ 2253, 2301. 


§ 2174. Insanity—How Pleaded. 

When it is desired to interpose the defense of insanity or mental irre- 
sponsibility on behalf of one charged with a crime, the defendant, his coun- 
sel or other person authorized by law to appear and act for him, shall at the 
time of pleading to the information or indictment file a plea in writing in 
addition to the plea or pleas required or permitted by other laws than this, 
setting up (1) his insanity or mental irresponsibility at the time of the com- 
mission of the crime charged, and (2) whether the insanity or mental irre- 
sponsibility still exists, or (3) whether the defendant has become sane or 
mentally responsible between the time of the commission of the crime and 
the time of the trial. The plea may be interposed at any time thereafter, 
before the submission of the cause to the jury, if it be proven that the in- 
sanitv or mental irresponsibility of the defendant at the time of the crime 
was not before known to any person authorized to interpose a plea. [L. ’07, 
p. 33, $ 2.] 


§ 2175. Special Verdict on Acquittal, When Plea of Insanity Interposed. 
If the plea of insanity or mental irresponsibility be interposed, and evi- 
dence upon that issue be given, the court shall instruct the jury when giving 
the charge, that in case a verdict of acquittal of the crime charged be re- 
turned, they shall also return special verdicts finding (1) whether the de- 
fendant committed the crime and if so, (2) whether they acquit him because 
of his insanity or mental irresponsibility at the time of its commission, (3) 
whether the insanity or mental irresponsibility continues and exists at the 
time of the tridl, and (4) whether, if such condition of insanity or mental 
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irresponsibility does not exist at the time of the trial, there is such likelihood 
of a relapse or recurrence of the insane or mental irresponsible condition, 
that the defendant is not a safe person to be at large. Forms for the return 
of the special verdicts shall be submitted to the jury with the forms for the 


general verdicts. [L. ’07, p. 33, § 3.] 


Under the constitution a person cannot be 
put on trial while insane: State ex rel. 
Mackintosh v. Superior Court, 45 Wash. 
248, 


Under Bal. Code, § 6959, requiring in- 
sane unsafe to be at large to be confined 
after acquittal, an acquittal on the ground 
of insanity is conclusive that defendant is 
“manifestly dangerous,” and the condition 


is presumed to continue: State ex rel. Thomp- 
son v. Snell, 46 Wash. 327. 

Commitment of such a person does not 
deprive him his liberty without due process 
of law, and is not contrary to the humane 
spirit of the laws: Id. 

Insanity is a question for the jury: 
State v. Churchill, 52 Wash. 210. 

Instructions on the subject of insanity: 
See Id. 


§ 2176. Verdict—Findings—Discharge or Commitment. 

If the jury find by their special verdicts that the defendant committed 
the crime charged, that he is acquitted because of his insanity or mental irre- 
sponsibility at the time of its commission, and that before the trial he has 
become a sane or mentally responsible person, and is not liable to a relapse 
or recurrence of the insane or mentally irresponsible condition, and is a safe 
person to be at large, he shall be discharged. If the jury find that the 
defendant committed the crime charged, that he is acquitted because of his 
insanity or mental irresponsibility at the time of its commission, and that 
the insanity or mental irresponsibility still exists, or, if it does not exist, that 
he is so liable to a relapse or recurrence of the insane or mentally irresponsi- 
ble condition as to be an unsafe person to be at large, the court shall enter 
judgment in accordance therewith, and shall order the defendant committed 
as a criminally insane person until such time as he shall be discharged as 
hereinafter provided. [L. ’07, p. 34, $ 4. Cf. L. 754, p. 121, $ 126; Cd. ’81, 
$ 1101; L. 791, p. 61, $ 79; 2 H. C., $ 1323.] 


Compare, $ 2283, infra. See note to $ 2253. 

See infra, $$ 5974-5978, confinement and discharge of the criminal insane. 
$ 2283, infra. 

See infra, $ 8520, rules for insane convicts. 


Compare 


The state has power to confine dangerous insane persons: In re Brown, 39 Wash. 160. 


$ 2177. Trial for Second Offense—Felonies. 

It shall be the duty of the prosecuting attorney of any county, as soon 
as he has knowledge that a person indicted or informed against tor felony, 
has been once or twice before convicted of any crime which under the laws 
of this state would amount to a felony, either within this state or elsewhere, 
to file and serve upon such person another information, setting fourth 
[forth] the fact of such former conviction or convictions, with the time and 
place when and where such former convictions occurred. [L. *03, p. 120, 
$1] | 

Compare, $$ 2285, 2286, infra, on this subject. 
See infra, § 8554, second term convicts. 


See note to § 2253, 


§ 2178. Trial of Fact of Former Conviction. 

If the defendant pleads guilty to the principal charge, or, if after trial, 
he shall be found guilty of such principal charge by a jury, unless the de- 
fendant admit the fact of such former conviction or convictions, the court 
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shall immediately, if such further information was served before the trial 
upon the principal charge, or if served after the commencement of the trial 
then within five days and before sentence, impanel a jury to try the fact 
of such former conviction or convictions, and if such jury find, from the 
record thereof, or other competent evidence that such person has been 
once or twice before convicted of a crime, which under the laws of this 
state would amount to a felony, such jury shall make a return of such 
fact to the court. In case that such jury find that such person has been but 
once before convicted of a felony, the return shall show the time of his sen- 


tence under such former conviction. [L. *03, p. 126, $ 2.] 
See note to last section. 


$ 2179. Cumulative Sentence for Felonies. 

In every case where a person is convicted of a felony and the jury im- 
paneled for that purpose, in the manner provided in section 2178, find that 
the person has been once before convicted of a crime, either in this state or 
elsewhere, which under the laws of this state would amount to felony, or if 
such person admit the fact of such former conviction in open court, he shall 
be sentenced to a term in the penitentiary of not less than double the time 
of the sentence upon the former conviction; and in case that such jury find 
or the said person admits in open court that he has been twice before con- 
victed of crimes, either within or without this state, which under the laws of 
this state would amount to felony, he shall be sentenced to the penitentiary 
for the term of his natural life. [L. ’03, p. 126, $ 3.] 


See note to $ 2177, supra. 
See infra, $ 8554, second term convicts. 


Under this section, one who is charged therefor, must on the third conviction be 
and found guilty of having been twice be- punished by life imprisonment: State v. 
fore convicted of felonies and sentenced Bush, 41 Wash. 13. 


$ 2180. Trial for Second Offense—Petit Larceny, etc. —Cumulative Sen- 
tence. 

It shall be the duty of the prosecuting attorney of any county, as soon as 
_ he has knowledge that a person charged with the offense of petit larceny has 
been once or twice before convicted of the offense of petit larceny or of any 
crime whick under the laws of this state would amount to a felony, either 
within this state or elsewhere, to file in the superior court an information 
charging said person with petit larceny and another information charging 
said person with having been before convicted of petit larceny, or a crime 
amounting to a felony, and serve copies of such informations upon such per- 
son, and if such person has been charged with said offense of petit larceny be- 
fore any magistrate, upon said magistrate; and thereupon such magistrate 
shall certify all proceedings in the case to the superior court; and such pro- 
ceedings shall be had as provided in section 2178 of this code. In case upon 
the trial and proceedings had in the superior court the defendant shall be 
found guilty of petit larceny and the jury impaneled for that purpose shall 
fail to find the fact of such former conviction, the court shall sentence the de- 
fendant as in other cases of petit larceny; in case the jury impaneled for that 
purpose shall find the fact of such former conviction the court shall sentence 
the defendant to the penitentiary for any term provided by law as the punish- 
ment for the crime of grand larceny. [L. ’03, p. 126, $ 4.] 


See note to $ 2177, supra. 
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CHAPTER XVIII. 
NEW TRIAL AND ARREST OF JUDGMENT. 


$ 2181. 


(6965.) When New Trial may be Granted. 


An application for a new trial must be made before judgment, and may 
be granted for the following causes materially affecting a substantial right 


of the defendant :— 


1. When the jury has received any evidence, paper, document, or book not 


allowed by the court; 
2. Misconduct of the jury; 


3. Newly discovered evidence material for the defendant, which he could 
not have discovered with reasonable diligence, and produced at the trial; 


4. Accident or surprise; 


5. Error of law occurring at the trial and excepted to by the defendant; 
6. When the verdict is contrary to law and evidence; but not more than 


two new trials shall be granted for these causes alone. 


[C£. L. 54, p. 121, 


$ 130; Cd. ’81, $ 1105; L. ’91, p. 61, $ 81; 2 H. C., $ 1326.] 


See supra, $ 399 


and notes, grounds for new trial in civil cases. 


See notes to $ 2159, misconduct of jury, etc. 
See infra, $ 2183, and notes, arrest of judgment. 


Cited in 25 Wash. 415; 42 Wash. 61; 47 
Wash. 6. 


NEW TRIAL: See 1 Remington's Digest, 
pp. 829-834, §§ 342-367. 

The provisions of chapter 8, title 29, of 
Code of Civil Procedure respecting new trials 
does not apply to criminal cases: Thompson 
v. Territory, 1 W. T. 547. 

Granting or refusing a new trial is a 
matter within the discretion of the lower 
court: Smith v. United States, 1 W. T. 262. 

A new trial should not be granted when 
made apparent by the proofs that it would 
avail nothing: Tolmie v. Dean, 1 W. T. 46. 
The hearing and denial of motions for a 
new trial and in arrest of judgment may 
be had in the absence of defendant: State 
v. Greer, 11 Wash. 244. 

A motion for a new trial failing to point 
out definitely any statutory grounds should 
be overruled: Bradshaw v. Territory, 3 W. 
T. 265; see State v. Largent, 9 Wash. 691. 

Disqualification of jurors—Misconduct of 
or affecting jurors: See 1 Remington’s Di- 
gest, pp. 830, 831, §§ 346-351; State v. Hall, 
24 Wash. 255; State v. Parker, 25 Wash. 
405; State v. Druxinman, 34 Wash. 257; 
State v. Underwood, 35 Wash. 558; State 
v. Strodemier, 41 Wash. 159; State v. 
Shuck, 38 Wash. 270; State v. Hunter, 18 
Wash. 670; State v. Smokalem, 37 Wash. 91. 


MISCONDUCT OF COURT: See 1 Rem- 
ington’s Digest, p. 800, $ 215; State v. 
Wroth, 15 Wash. 621. 

The supreme court will grant a new trial 
for gross misconduct of the trial court: 
State v. Coella, 3 Wash. 99; Id., 8 Wash. 
613. 

A verdict in a prosecution for murder 
cannot be impeached for misconduct of the 


jury by an affidavit of defendant based 
upon information and belief as to the facts 
charged: State v. Murphy, 13 Wash, 229. 
‚ERROR OF LAW.—The exclusion of tes- 
timony of the prisoner on account of drunk- 
enness, will not justify a new trial, unless 
the materiality of the testimony is first 
shown: Fox v. Territory, 2 W. T. 297. 


SURPRISE: See 1 Remington’s L igest, p. 
831, $ 353; State v. Jobn Port Townsend, 
ae 462; State v. Hunter, 18 Wash. 

A hypothetical opinion expressed by a 
juror prior to trial and not made known at 
trial, that if what he had read about the 
case was true the accused ought to be con- 
victed on general principles, is not alone 
sufficient cause for granting a new trial: 
State v. Gile, 8 Wash. 12. 


VERDICT CONTRARY TO LAW.—A 
new trial should be granted when a con- 
viction is had on evidence not connecting 
defendant with the crime beyond a reason- 
able doubt: State v. Payne, 6 Wash. 563, 
574. 


VERDICT CONTRARY TO EVIDENCE: 
See 1 Remington’s Digest, p. 831, § 352; 
State v. Smith, 9 Wash. 341; State v. Symes, 
17 Wash, 596, 

Where it is evident from the verdict that 
the jury has made a mistake in the name of 
the only defendant found guilty, it is not 
error to require the three defendants to 
stand up and be identified: State v. Moran, 
46 Wash. 596. 

NEWLY DISCOVERED EVIDENCE: 
See 1 Remington's Digest, pp. 831, 832, 
$$ 354-360; State v. Power, 24 Wash. 34; 
State v. Vance, 29 Wash. 435; State v. 
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Webb, 20 Wash. 500; State v. Hyde, 22 
Wash. 551; State v. Detherage, 35 Wash. 
326; State v. Hunter, 18 Wash. 670. 

If a new trial is claimed on the ground of 
newly discovered evidence, the application 
should not be granted when the legitimate 
effect of the whole evidence would not re- 
quire the jury to find a different verdict: 
Leschi v. Territory, 1 W. T. 13, 29. 

Although the refusal to grant a new trial 
on the ground of newly discovered evidence 
is largely within the discretion of the trial 
court, yet, if it appears that the evidence 
is material, and could not have been dis- 
covered with reasonable diligence, the rul- 
ing will be reversed: State v. Stowe, 3 Wash, 
206. 

If a defendant has been misled into not 
making proper preparation for his defense 
by the statement of the prosecuting attor- 
ney that he did not intend to further prose- 
cute the defendant, the defendant will be 
entitled to a new trial upon a showing of 
newly discovered evidence: State v. John 
Port Townsend, 7 Wash. 463. 

It is not an abuse of discretion for the 
trial court to refuse a new trial upon the 
ex parte affidavit of a man who confesses 
the commission of the crime, of which de- 
fendant is convicted, when there is no at- 
tempt to show afliant’s residence or whether 
defendant could procure his attendance at 
court at a future time, or whether affiant 
would swear to the matters set forth in the 
affidavit if he should attend: State v. Miller, 
3 Wash, 131. 

Where the defendant had sworn on the 
trial that he could not get on certain rub- 
ber boots, he is not entitled to a new trial 
on the ground of newly discovered evidence 
showing that, while it was possible for him 
to get the boots on, he could not have worn 
them: State v. Nordstrom, 7 Wash. 507. 

Where the testimony adduced at the trial 
was exclusively that of Indians given 
through interpreters, defendant is entitled 
on a proper showing to a new trial on the 
ground of newly discovered evidence, al- 
though cumulative in character, when the 
newly discovered evidence is shown to be 
that of a white witness: State v. John Port 
Townsend, 7 Wash. 463. 

If the object of evidence is to prove un 
alibi, the ruling making newly discovered 
cumulative evidence insufficient to com- 
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mand a new trial has no application: State 
v. Stowe, 3 Wash. 206. 

The fact that a portion of a jury were 
induced to unite upon a verdict of murder 
in the first degree, upon the representation 
of another juror that the judge might sen- 
tence the prisoner thereunder to imprison- 
ment for life instead of imposing the death 
sentence, does not constitute misconduct of 
the jury, as the jury have nothing to do 
with the penalty to be imposed: State v. 
Holines, 12 Wash. 169. 

It is an abuse of discretion and error to 
deny a new trial, asked on the ground of 
newly discovered evidence, after conviction 
of statutory rape upon a female under the 
age of consent, where the conviction rested 
almost entirely upon the evidence of the 
prosecutrix, and she subsequently made af- 
fidavit, and testified in court on the hear- 
ing of the motion for new trial, that her 
testimony was false and that defendant 
had never had sexual intercourse with her, 
explaining that she was coerced to give 
false testimony: State v. Powell, 51 Wash. 
372. 

The general rule that a new trial will 
not be granted for newly discovered evi- 
dence to impeach a witness applies in a 
prosecution for burglary, where the newly 
discovered evidence merely tended to contra- 
dict the owner’s identification of the prop- 
erty, and the owner did not assume to 
positively identify it, identification having 
been made by another witness: State v. Bee- 
man, 51 Wash. 557. 

A new trial for newly discovered evidence 
is properly denied where the same is merely 
cumulative: State v. Bridgham, 51 Wash. 
18. 

A new trial will not be granted in a 
criminal case to secure the evidence of a 
witness now a resident in the east, when 
it is only shown that counsel believe he 
will be present at the new trial; nor when 
his evidence would be only cumulative: 
State v. Beeman, 51 Wash. 557. 


WRIT OF CORAM NOBIS.—When writ 
of coram will not lie, see 1 Remington’s 
Digest, p. 835, § 376; State ex rel. Davis 
v. Superior Court, 15 Wash. 339; State v. 
Armstrong, 41 Wash. 601; Wilson v. State, 
46 Wash, 416, 


(6966.) Application, How Made. 


When the application is made for a cause mentioned in the first, second, 
third, and fourth subdivisions of the preceding section, the facts on which it 


is based shall be set out in an affidavit. 


§ 1106; 2 II. C., § 1327.] 


Cited in 42 Wash. 61; 25 Wash. 415. 

Application for new trial: See Reming- 
ton’s Digest, p. 833, $$ 361-365; State v. 
Webb, 20 Wash. 500; State v. Wilson, 42 
Wash, 56; State v. Miller, 3 Wash. 131; 
State v. Parker, 25 Wash. 405, 


[L. 54, p. 122, $ 131; Cd. ’81, 


Under § 401, supra, the question of the 
misconduct of the jury on motion for a 
new trial can only be raised by affidavit: 
Lybarger v. State, 2 Wash. 552, 562, 
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(6967.) Judgment may be Arrested, When. 


Judgment may be arrested on the motion of the defendant for the follow- 


ing causes :— 


_ 1. No legal authority in the grand jury to inquire into the offense charged, 
by reason of its not being within the jurisdiction of the court; 
2. That the facts as stated in the indictment or information do not consti- 


tute a crime or misdemeanor. 
lL. 791, p. 62, $ 82; 2 H. C., $ 1328.] 


Cited in 22 Wash. 554. 

Arrest of judgment: See 1 Remington’s 
Digest, p. 834, §§ 366, 367; State v. Hyde, 
22 Wash. 551. 

Under this section, subdivision 2, the 
rule of aider by verdict does not apply to 
such defect: State v. Carey, 4 Wash. 424. 

A motion in arrest of judgment on the 
ground that the information does not state 
facts sufficient to constitute a crime may 
Fe interposed by defendant even after hav- 
ing gone into two trials of the case on the 


$ 2184, 


[C£. L. '54, p. 122, $ 132; Cd. '81, $ 1107; 


merits without objection: State v. Feam- 
ster, 12 Wash. 461. 

Where there is nothing in the record to 
show the absence of the conditions which 
must exist in order to warrant the prosecu- 
tion of a public offense by information, the 
accused cannot complain of the overruling 
of his-motion in arrest of judgment, made 
on the insufficiency of the information in 
that regard: State v. Smith, 9 Wash. 341. 

Right to move, lost when: State v. Barku- 
loo, 18 Wash, 52. 


(6968.) Judgmen‘ Arrested Without Motion, When. 


The court may also, on its views of any of these defects, arrest the judg- 


ment without motion. 


§ 2185. 
ment. 


[L. '54, p. 122, $ 133; Cd. ’81, $ 1108; 2 H. C., $ 1329.] 
(6969.) Defendant may be Recommitted After Arrest of Judg- 


When judgment is arrested in any case, and there is reasonable ground 
to believe that the defendant can be convicted of an offense, properly charged, 
the court may order the defendant to be recommitted, or admitted to bail 


anew. to answer a new indictment [or information]. 


Cd. 81, $ 1109; 2 H. C., $ 1330.] 
$ 2186. 


[L. ’54, p. 122, $ 134; 


(6970.) Exceptions as in Civil Cases. 


Exceptions may be taken by the defendant, as in civil cas-s, on any 


matter of law by which his substantial rights are prejudiced. 
$ 135; Cd. *'81, $ 1110; 2 H. C., $ 1331.] 


[L. '54, p. 122, 


See supra, $ 381 et seq., exceptions in civil cases, and notes, 
See infra, $ 2224, final record to contain what. 


Bill of exceptions—Statement of facts: 
See 1 Remington's Digest, pp. 842, 843, 
$$ 408-413; State v. Johnny Tommy, 19 
Wash. 270; Yelm Jim v. Territory, 1 W. T. 
63; Hartigan vw. Territory, 1 W. T. 447; 


State v. Payne, 6 Wash. 563; State v. 
Humason, 4 Wash. 413; State v. Straub, 16 
Wash. 111; State v. MeGonigle, 14 Wash. 
594; State v. Picani, 5 Wash. 343, 
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CHAPTER XIX. 
JUDGMENT, AND THE ENFORCEMENT THEREOF. 


8 2187. 


(€975.) Judgment on Verdict. 


When the defendant is found guilty, the court shall render judgment 
accordingly. and the defendant shall be liable for all costs, unless the court 


or jury trying the cause expressly find otherwise. 


'81, $ 1104; 2 H. C., $ 1332.] 


[L. '54, p. 121, $ 129; Cd. 


See infra, $$ 2190, 2198, pronouncing judgment. 
See infra, $ 2228 et seq., cost bills in criminal cases. 
See infra, $ 8541, conviction to be certified to state auditor. 


Cited in 1 Wash. 414; 29 Wash. 60; 44 
Wash. 618. 

Judgment and sentence: See 1 Reming- 
ton’s Digest, pp. 834, 835, $$ 368-379; State 
v. Dunlap, 25 Wash. 292; State v. Nord- 
strom, 21 Wash. 403; Davis v, Catron, 22 
Wash. 183; State v. McLain, 43 Wash. 124; 
State v. Symes, 17 Wash. 596. 

Costs: 1 Remington's Digest, pp. 688, 689, 
$$ 98-102; State v. McFadden, 42 Wash. 1; 
State v. Armstrong, 29 Wash. 57; State v. 
Grimes, 7 Wash. 445; Clallam County v. 
Hall, 23 Wash. 85. 

The only exception to the general rule 
that defendant on conviction must pay all 
costs is found in this section: Foster v. Ter- 
ritory, 1 Wash. 411, 414. 

A judgment under $ 2926, infra, imposing 
a fine of five hundred dollars and costs, with- 
out fixing the period of imprisonment for 
nonpayment of fine, is not void when con- 
strued in connection with § 2227, supra, and 
§ 2206, infra: Id. 


§ 2188. 


If defendant has been sentenced for a 
term beyond the power of the court to im- 
pose for the crime charged, he will not be 
discharged on a reversal of the judgment, 
but the case will be remanded with instruc- 
tions to the court below to sentence the 
defendant as upon a conviction for simple 
assault: Watson v. State, 2 Wash. 504. 


As to excessive sentences, see 1 Reming- 
ton’s Digest, p. 854, § 461; p. 848, § 440; 
State v. Bliss, 27 Wash. 463; State v. 
Newton, 29 Wash. 373; State v. Patchen, 
37 Wash. 24; State v. Mobley, 44 Wash. 
549; State v. Ryan, 34 Wash. 597, 


Upon an improper sentence, the case will 
be remanded for a proper one: State v. 
King, 50 Wash, 312; State v. Gilluly, 50 
Wash, 1. 

The supreme court will not reduce an ex- 
cessive sentence: State v. Van Waters, 36 
Wash. 358. 


(6976.) Judgment a Lien on Realty, When. 


Judgments for fines in all criminal actions rendered are and may be 
made liens upon the real estate of the defendant in the same manner and 
with like effect as judgments in civil actions. [Cd. ’81, $ 1111; 2 H. C., 


$ 1333.] 


See supra, $ 445 et seq., judgment liens in civil cases, 


See infra, $ 2204, stay of execution. 


$ 2189. 


(6977.) Fines, Disposition—Penalty for Neglect to Pay Over. 


All fines imposed on any person by the provisions of this code, where 


the same shall be collected, shall be paid to the county treasurer of the county 
where such conviction shall have been had, to go into the general county fund. 
The county treasurer shall give duplicate receipts therefor, one of which 
shall be filed with the county auditor; and all officers refusing or neglecting 
to pay over any fines within one month after they shall have been received 
shall, upon conviction thereof, be fined in fourfold the amount of such fines 
so received. [L. 51, $ 128; Cd. *81, $ 1113; 2 H. C., $ 1335.] 


See supra, § 966, disposition of fines and forfeitures generally. 
See infra, § 2230, costs and other moneys collected in criminal cases belong to county. 


Cited in 7 Wash. 447; 15 Wash. 416. dened with the entire cost of the admin- 
Under our system of county organization, istration of the criminal laws within their 


the general rule is that counties are bur- boundaries; and, in return, they receive and 
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appropriate to their own use all fines and It is not error to impose a fine without 
costs collected in criminal cases: State v. the imprisonment: State v. Dunlap, 25 
Grimes, 7 Wash. 445, 447, Wash. 292. 


$ 2190. (6978.) Judgment Pronounced, When. 

After verdict of guilty or finding of the court against the defendant, 
if the judgment be not arrested or a new trial granted, the court must pro- 
nounce judgment. [L. ’54, p. 123, $ 136; Cd. ’81, $ 1114; 2 H. C., $ 1336.] 

See infra, $ 2198, defendant to be informed of verdict. 


Where the clerk of the court failed to en- filing of an order nunc pro tunc: State v. 
ter an order in a criminal action, the court Williams, 43 Wash. 505. , 
may make the record speak the truth by the 


$ 2191. Suspension of Sentence on Person Under Twenty-one. | 

If any person under the age of twenty-one years shall be convicted 
in the superior court of the state of Washington, upon trial before the court 
or court[s] and jury on a plea of not guilty, or before the court upon a plea of 
guilty, of any misdemeanor or felony, the court, in its discretion, may with- 
hold and suspend sentence and order the accused to be released during good 
behavior; and the court shall have power to order his or her rearrest and 
pronounce sentence whenever the conduct of the accused shall, in the opinion 
of the court. make such action proper. [L. ’05, p. 49, $ 1.] 


As to repeal of this section, see $ 2304, and note. See note to § 2253, 
See infra, § 2280, suspension of sentence, 


§ 2192. Recognizance may be Required—Dismissal After Five Years. 

The court when sentence is withheld and suspended may order the 
person convicted to enter into recognizance to be approved by the court 
for his or her presence before the court at all times whenever the court 
shall require and the person so convicted shall report to the court from 
time to time as the court shall direct, and the court shall after five years, if 
the party, during said time, has been law-abiding, of good habits, sober and in- 
dustrious. vacate and set aside the conviction and dismiss the case, which 
fact of good behavior, shall be shown to the court by petition and satisfactory 
proof. [L. ’05, p. 49, § 2.] 

As to repeal of this section, see $ 2304, and note. See note to $ 2253. 


§ 2193. Indeterminate Sentence to Penitentiary—Court not to Fix Limit. 

Every person convicted of a felony or other crime punishable by im- 
prisonment in the penitentiary, except treason and murder, if judgment be 
not suspended or new trial granted, shall be sentenced to the penitentiary, 
except in the cases where the law provides for the sending of such convicted 
persons to the reform school, and in cases where the court is empowered to 
suspend sentence; but the court imposing such sentence shall not fix the 
limit or duration of the sentence, but the term of imprisonment of any per- 
son so convicted shall not exceed the maximum nor be less than the minimum 
term provided by law for the crime for which the person was convicted and 
sentenced: Provided, that in all cases when the maximum sentence, in the 
discretion of the court, may be for life or any number of years, the court 
imposing the sentence shall fix the maximum sentence: Provided, further, 
that in all cases when no maximum sentence is fixed by law, the court impos- 
ing sentence shall fix such minimum, which minimum shall not be less than 
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six months, nor more than five years, the release of such person to be deter- 
mined as hereinafter provided. [L. ’07, p. 341, § 1.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2281. See note 
to $ 2253. 


Where the crime of forgery was committed person found guilty of a crime committed 
on April 11, 1907, the accused cannot be prior to the taking effect of the law shall 
sentenced under the law [the above section] be sentenced under the law in force at the 
approved March 13, 1907, page 341, which time of the offense: State v. Gilluly, 50 
went into effect June 11, 1907; since § 8554, Wash. L 
infra (§ 8 of above act), provides that a 


§ 2194. Certain Criminals may be Sentenced to Reformatory. 

All provisions of existing laws requiring the courts of this state to sen- 
tence male criminals between the ages of sixteen and thirty, convicted of any 
criminal offense, to the Washington penitentiary shall, from and after the 
turning over of the buildings of the Washington state reformatory to the 
board of managers as provided for in section 8591, of this code, apply to said 
Washington state reformatory, so far as to enable courts to sentence the 
class of prisoners mentioned in section 8585 of this code to the Washington 
state reformatory. [L. ’07, p. 389, § 12.] 


See infra, § 8585, certain criminals to be sentenced to reformatory, 
See infra, § 8595, definite sentences not void. 


§ 2195. Indeterminate Sentence to Reformatory. 

Every sentence to the Washington state reformatory of a person hercin- 
after convicted of a felony, shall be a general sentence to imprisonment in the 
Washington state reformatory, giving the location thereof, and the courts 
of this state imposing such sentence shall not fix or limit the duration thereof. 
The term of such imprisonment of any prisoner so convicted and sentenced 
shall be terminated by the board of managers of the Washington state 
reformatory as authorized by this act, but such imprisonment shall not ex- 
ceed the maximum provided by law for the crime for which the person was 
convicted nor be less than the minimum term provided by law for a felony ; 
and a person sentenced to the Washington state reformatory shall, within 
thirty davs after his sentence, unless the execution thereof be suspended, be 
conveyed to the Washington state reformatory by the state board of control 
in the manner prescribed in section 8955 of this eode, and delivered into the 
custody of the superintendent of the Washington state reformatory, together 
with a certified copy of the sentence of the court, and there be safely kept 
until released by the board of managers of the Washington state reforma- 
tory, or until said prisoner be pardoned by the governor, and if the execution 
of the sentence be suspended, and the judgment be afterward affirmed, the 
defendant shall be conveyed to the Washington state reformatory within 
thirty days after the court directs the execution of the sentence. [L. ’07, 
p. 390, $ 13.] 


See infra, § 2223, and notes, power of governor to pardon. 

See infra, § 2282, indeterminate sentence to reformatory. 

See infra, $ 8585, certain criminals to be sentenced to reformatory, 
See infra, § 8595, credits at reformatory and discharge by governor. 


§ 2196. (6979.) Presence of Defendant, When Necessary. 

For the purpose of judgment, if the conviction be for an offense pun- 
ishable by imprisonment, the defendant must be personally present; if for 
a fine only he must be personally present, or some responsible person must 
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undertake for him to secure the payment of the judgment and costs; judg- 
ment may then be rendered in his absence. [L. ’54, p. 123, § 137; Cd. ’81, 
$ 1115; 2 H. C., $ 1337.] | | 


See supra, $ 2145, presence at trial. 


§ 2197. (6980.) Warrant for Defendant, When. 

If in any case the defendant is not present when his personal attend- 
ance is necessary, the court may order the clerk to issue a warrant for his 
arrest, which may be served in any county in this state, as a warrant of arrest 
in other cases. [L. ’54, p. 123, $ 138; Cd. ’81, $ 1116; 2 H. C., $ 1338.] 


See infra, $ 2199, bench-warrant for defendant’s arrest. 


§ 2198. (6981.) Defendant to be Informed of Verdict. 

When the defendant appears for judgment, he must be informed by 
the court of the verdict of the jury, and asked whether he have any legal 
cause to show why judgment should not be pronounced against him. [L. 
D4, p. 123, $ 139; Cd. ’81, $ 1117; 2 H. C., $ 1339.] 


See supra, $ 2190, judgment on verdict, 


S 2199. (6982.) Bench-warrant, Forfeiture of Bail, etc. 

If the defendant have been discharged on bail, or have deposited money 
instead thereof, and do not appear for judgment when his personal appear- 
ance is necessary, the court, in addition to the forfeiture of the recognizance. 
or of the money deposited, may direct the clerk to issue a bench warrant 
for his arrest. [L. *54, p. 123, $ 140; Cd. '81, $ 1118; 2 H. C., $ 1340.] 


See supra, $ 2197, warrant for arrest to bring defendant in, 


$ 2200. (6983.) Commitment Until Fine and Costs Paid. 

When the defendant is adjudged to pay a fine and costs, the court 
shall order him to be committed to the custody of the sheriff until the fine 
and costs are paid or secured as provided by law. [L. ’54, p. 123, $ 141; Cd. 
'81, $ 1119; 2 H. C., $ 1341.] 


See infra, $ 2206, enforcement of judgment for fine and costs. 
See infra, $ 2209, fine and costs, how worked out. 


Cited in 1 Wash. 329, 
Form of judgment under this section suggested in Coffer v. Territory, 1 Wash. 325, 329. 


$ 2201. (6984.) Execution as in Civil Actions for Fine and Costs. 

Upon a judgment for fine and costs, and for all adjudged costs, execu- 
tion shall be issued against the property of the defendant, and returned 
in the same manner as in civil actions. [L. *54, p. 123, $ 142; Cd. ’81, 
$ 1120; 2 H. C., $ 1342.] 

See supra, $510 et seq., executions in civil actions, 
Cited in 23 Wash. 87. 


$ 2202. (6985.) Recognizance to Keep the Peace—Exception. 

Every court before whom any person shall be convieted upon an indict- 
ment or information for an offense not punishable with death or imprison- 
ment iu the penitentiary may, in addition to the punishment prescribed by 
law, require such person to recognize with sufficient sureties in a reasonable 
sum to keep the peace. or to be of good behavior, or both, for any term not ex- 
ceeding one year, and to stand committed until he shall so recognize. [Cf. 
L. ’54, p. 123, $ 143; Cd. ’81, $ 1121; L. *91, p. 62, $ 83; 2 H. C., $ 1343.] 
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§ 2203. (6986.) Proceedings upon Breach of Bond. 

In case of the breach of the conditions of any such recognizance the same 
proceedings shall be had that are by law prescribed in relation to recogni- 
zances to keep the peace. [L. ’54, p. 123, $ 144; Cd. ’81, $ 1122; 2 H. C., 
$ 1344] 


See supra, $ 1936 et seq., provisions relating to recognizances to keep the peace, 


$ 2204. (6987.) Stay upon Judgment Sixty Days. 

Every defendant against whom a judgment has been rendered for fine 
and costs may stay the execution for the fine assessed and costs for sixty 
days from the rendition of the judgment, by procuring one or more sufficient 
sureties, to enter into a recognizance in open court, acknowledging themselves 
to be bail for such fine and costs. [L. ’54, p. 124, $ 145; Cd. ’81, $ 1123; 
2 H. C., $ 1345.] 


The following section, being $ 1112 of the Code of 1881, appears to be covered by the 
provisions of the above section, and the latter, being the later enactment, is considered as 
controlling: 

“$ 1112. The defendant may have a stay of execution for the same length of 
time and in the same manner as provided by law in civil actions, and with like effect; and 
the same proceedings may be had therein.” 

Section 1334 of 2 Hill's Code, providing for stay of execution as in civil cases, is omitted 
as in conflict with the above provisions. 

See infra, § 2232, stay of execution on forfeited recognizance, 


§ 2205. (6988.) Qualification and Liability of Sureties. 

Such sureties shall be approved by the clerk, and the entry of the recog- 
nizance shall be written immediately following the judgment, and signed by 
the bail, and shall have the same effect as a Judgment; and if the fine or costs 
be not paid at the expiration of the sixty days, a joint execution shall issue 
against the defendant and the bail, and an execution against the body of the 
defendant, who shall be committed to jail, to be released as provided in this . 
code in committal for default to pay or secure the fine and costs. [L. ’54, 
p. 124, $ 146; Cd. ’81, $ 1124; 2 H. C., $ 1346.] 


§ 2206. (6989.) Judgment of Fine and Costs, How Enforced. 

If any person ordered into custody until the fine and costs adjudged 
against him be paid shall not, within five days pay or cause the payment of 
the same to be made, the clerk of the court shall issue a warrant to the 
sheriff commanding him to imprison such defendant in the county jail until 
such fine and costs are paid, or until he has been imprisoned in such jail one 
day for every three dollars of such fine and costs; but execution may at any 
time issue against the property of the defendant as in other cases. [C£. 
L. 754, p. 124, $ 147; Cd. ’81, $ 1125; L. ’83, p. 38, $ 1; L. *91, p. 62, $ 84; 
2 H. C., $ 1347.] 


See notes to § 2187, judgment on verdict. 
See notes to § 2200, commitment until fine paid. 
See infra, § 2209, fine and costs, how worked out. 


Cited in 1 Wash, 414; 23 Wash. 87. 


$ 2207. (6990.) Certified Transcript—Mittimus. 

When any person shall be sentenced to be imprisoned in the penitentiary 
or county jail, the clerk of the court shall, as soon as may be, make out and 
deliver to the sheriff of the county, or his deputy, a transcript, from the min- 
utes of the court, of such conviction and sentence, duly certified by such 
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<lerk, which shall be sufficient authority for such sheriff to execute the sen- 
tence, who shall execute it accordingly. [L. ’54, p. 124, $ 148; Cd. ’81, 
$ 1126; 2 H. C., $ 1348.] 


$ 2208. (6991.) Form of Sentence to Penitentiary. 

In every case where imprisonment in the penitentiary is awarded against 
any convict, the form of the sentence shall be, that he be punished by con- 
finement at hard labor; and he may also be sentenced to solitary imprison- 
ment for such term as the court shall direct, not exceeding twenty days at 
any one time; and in the execution of such punishment the solitary [impris- 
onment] shall precede the punishment by hard labor, unless the court shall 
otherwise order. [L. ’54, p. 124, $ 149; Cd. ’81, $ 1127; 2 H. C., $ 1349.] 


See $$ 2193, 2281, indeterminate sentence. 

See infra, $ 8505, solitary confinement. 

See infra, $$ 8570, 8575, 8584, 8519, and 8521, employment of convicts, 
See infra, $$ 2279, 8493, 8494, employment of jail prisoners. 


Where there are two judgments rendered void for uncertainty, and punishment there- 
and filed on the same date with two differ- under is not justified: Davis v. Catron, 22 
ent sentences in them, the real sentence is Wash. 183. 


$ 2209. (6992.) Fine and Costs, How Worked Out. 

When a defendant is committed to jail on failure to pay any fines and 
costs, he shall, under the order of the county commissioners, work out the 
amount of the fine and costs at the rate of two dollars per day; and in case 
he shall so work out the fine and costs, or in case he shall not be able to 
work, or the county commissioners fail to provide work, and he shall have 
been confined in the county jail one day for every two dollars of such fine and 
costs, no execution shall issue therefor. When any defendant is in the cus- 
tody of the sheriff by virtue of a sentence of imprisonment in the county 
jail, and if there be no county jail in the county, he shall, under the order 
of the county commissioners, cause such person to work his unexpired term 
of imprisonment in such manner as said county commissioners may direct. 
[Cf. L. ’54, p. 124, $ 151; L. 777, p. 206, $ 8; Cd. ’81, on 2 H. C., $ 1350.] 


See supra, §§ 1977, 1978, employment of vagrants, 
See supra, § 2206, enforcement of judgment. 
See infra, §§ 8493, 8494, prisoners in jail when sentenced to labor. 


$ 2210. (6993.*) Death Warrant, Contents, Return. 

When judgment of death is rendered following conviction and no appeal 
is taken, or the judgment has been affirmed on appeal, a death warrant shall 
be issued by the clerk of the trial court, which said warrant shall be signed 
by a judge of said court and attested by the clerk thereof under the seal of 
the court. Said warrant shall be directed to the superintendent of the state 
penitentiary of the state of Washington, and shall state the conviction of the 
person named therein and the judgment of the court, and appoint a day in 
which the judement shall be executed by the superintendent of the state 
penitentiary, which shall not be less than thirty nor more than ninety days 
from the date of final judgment. [L. ’01, Ex. Ses.. p. 17, § 1. Cf. L. ’54, 
p. 125, $ 152; L. *60, p. 159, $ 291; Cd. 81, $ 1130; 2 H. C., $ 1351.] 


This section does not apply to crimes committed prior to its taking effect, which are 
governed by the laws existing at the time of their commission: See infra, $ 2221, 

The amendment of 1901, p. 100, was repealed by Laws ’01, Ex. Ses., p. 3, $ 1, before the 
former took effect. 


Rem. Wash. Code, Vol. 1.—-69 1089 
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Cited in 25 Wash. 272, 612. 

The day for carrving into effect a sen- 
tence of death should not be designated in 
the judgment, but in the warrant for the 
execution: Timmerman v. Territory, 3 W. T. 
445; but fixing a specific day in the death 
sentence is an irregularity amounting to 
mere surplusage, and does not affect the 
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The order of the lower court fixing the day 
of execution: of one convicted of murder is 
not reviewable on appeal, and hence an ap- 
peal from such order affords no ground for 
an application for a stay of execution of 
the death sentence: State v. Seaton, 27 


validity of the judgment: Id, Wash. 120; State v. Boyce, 25 Wash, 422. 
$ 2212. (6994.) Death Penalty, How Executed. 
The punishment of death prescribed by law must be inflicted by hanging 
by the neck. [L. ’54, p. 125, $ 153; Cd. ’81, $ 1131; 2 H. C., $ 1352.] 
Cited in 9 Wash. 349; 25 Wash. 273, 


$ 2213. Order to Sheriff to Deliver to State Penitentiary. 

At the time of the issuance of said death warrant an order shall be issued 
by the clerk of the court, which shall be signed by the judge and attested 
by the clerk under the seal of the court. Said order shall direct the sheriff 
to hold the person condemned to death, who shall be named therein, in safe 
custody and forthwith deliver said person, together with the death warrant, 
into the hands of the superintendent of the state penitentiary. [L. ’01, Ex. 
Ses., p. 18, $ 2.] i 


§ 2214. Custody and Execution of Condemned at Penitentiary. 

Upon delivery to him of said death warrant, and of the person therein 
named, the superintendent of the state penitentiary shall take the person con- 
demned to be executed and keep said person in said custody within the said 
state penitentiary until the day appointed in the warrant for the execution, 
upon which appointed day he shall carry out the mandate contained in said 
warrant by executing said condemned person within the walls of the state 
penitentiary in the manner provided by law. And between the date of re- 
ceiving such condemned person and the date fixed in such warrant for his 
execution, such superintendent shall not suffer or permit any person to 
visit, converse or communicate with such condemned person excepting the 
attendants in the state penitentiary, legal, spiritual and medical advisers, 
and the members of the immediate family of the condemned person, which 
visits and communications shall be under and subject to the rules and regu- 
lations of the state penitentiary. [L. ’01, Ex. Ses., p. 18, § 3.] 


§ 2215. Record, of Death Warrant and Return, by Superintendent. 

The superintendent of the state penitentiary shall keep in his office as 
part of the public records a book in which shall be entered a copy of the 
death warrant and his return made thereon, together with a complete state- 
ment of his acts in pursuance of said warrant. [L. ’01, Ex. Ses., p. 18, $ 4.] 


§ 2216. Return of Warrant to Clerk of Court, 

Within twenty days after said execution the superintendent of the state 
penitentiary shall return said death warrant to the clerk of the court from 
which same was issued with his return thereon, showing all proceedings had 
by him thereunder. [L. ’01, Ex. Ses., p. 19, $ 5.] 


§ 2217. Return of Execution of Order by Sheriff. 
The sheriff to whom the above-named order is issned and delivered 
shall immediately execute such order and return the same into court within 
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twenty days after he has delivered the death warrant and the person named 
therein into the hands of the superintendent of the state penitentiary, with 
his return thereon showing all proceedings had by him thereunder. [L. ’01, 
Ex. Ses., p. 19, § 6.] 


§ 2218. Clerk to File Returns. 

The clerk of the court from which the death warrant and the order to 
the sheriff were issued shall, upon receipt of the returns from the superin- 
tendent of the state penitentiary and from the sheriff hereinbefore directed, 
file same with the records in the case and subjoin to the record of conviction 
and sentence a brief abstract of such returns. [L. ’01, Ex. Ses.,p.19,§ 7. Cf. 
L. '54, p. 125, $ 154; Cd. ’81, $ 1132; 2 H. C., $ 1353; Bal. Code, $ 6995.] 


See infra, $ 2221. 


$ 2219. Sheriff to Keep Prisoner Pending Issuance of Warrant. 
Pending the issuance of the death warrant, the sheriff shall hold the 
condemned person in safe custody. [L. ’01, Ex. Ses., p. 19, $ 8.] 
See supra, § 2214, sheriff to deliver to penitentiary. 


$ 2220. Repeal—Exception. 
All acts or parts of acts in conflict with this act are hereby repealed, 
except as hereinafter provided. [L. ’01, Ex. Ses., p. 19, $ 9.] 


$ 2221. Saving Clause. 

The provisions of this act shall not apply to any act done or crime here- 
tofore committed, and all acts and crimes '¡eretofore done or committed shall 
be prosecuted and punished under the laws existing at the time of the 
commission of said acts or crimes in the same manner as if this act had not 
been enacted, and all such existing laws and especially sections 6993 and 
6995 of Ballinger’s Annotated Codes and Statutes of Washington are hereby 
continued in force as to all such acts and crimes committed prior to the 
taking effect of this act. [L. ’01, Ex. Ses., p. 19, $ 10.] 


See supra, $ 2006, general saving clause. 

“Act” in this and preceding section refers to $ 2210 and $$ 2213-2221. 

Saving clause in the act of 1909: See infra, $ 2294. 

The Ballinger sections referred to are superseded (except as saved in this section) by 
$5 2210, 2218, supra. They are as follows: 

Bal. Code, $ 6993: “When judgment of death is rendered, a warrant signed by the 
judge and attested by the clerk, under the seal of the court, shall be drawn and delivere] 
to the sheriff; it shall state the conviction and judgment, and appoint a day in which the 
judgment shall be executed, which shall not be less than thirty nor more than ninety days 
from the time of judgment. And tbe sheriff or officer to whom said warrant was delivered 
shall return the same within twenty days after the time fixed for the execution.” 

Bal. Code, $ 6995: “The sheriff shall return and file with the clerk the warrant, with 
a statement of his doings thereon, and the clerk shall subjoin a brief abstract of such 
statement to the record of conviction and sentence,” 


§ 2222. (6996.) Proceedings on Failure to Execute Death Sentence. 

Whenever the time appointed for the execution of a prisoner shall have 
passed, from any cause, the court by whom the time was fixed, or the judge 
or judges thereof, shall cause the prisoner to be brought immediately before 
the said court, judge or judges, and proceed to appoint a day for the carry- 
ing into effect the sentence of death. [L. *54, p. 125, $ 155; Cd. ’81, $ 1133; 
2 H. C., $ 1354.] 


See supra, § 2210, requisites of death warrant. 
Judgment of death in force and unexecuted: See supra, note to § 2210, 
Cited in 25 Wash. 273, 
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§ 2223. (6997.) Governor may Grant Pardons, etc. 

Whenever a prisoner has been sentenced to death, the governor shall 
have power to commute such sentence to imprisonment for life at hard 
labor; and in all cases in which the governor is authorized to grant pardons 
or commute sentence of death, he may, upon the petition of the person con- 
victed, commute a sentence or grant a pardon upon such conditions and with 
such restrictions and under such limitations as he may think proper; and 
he may issue his warrant to all proper officers to carry into effect such par- 
don or commutation, which warrant shall be obeyed and executed instead 
of the sentence, if any, which was originally given. The governor may also, 
on good cause shown, grant respites or reprieves, from time to time, as he 
may think proper. [L. ’54, p. 128, $ 174; Cd. ’81, $ 1136; 2 H. C., $ 1356.] 


See Const., Art. TIT, $$ 9, 11, pardoning power vested in governor—Power to remit fines 
and forfeitures, ete.— Report to legislature. : 

See infra, § 8545, power of governor to parole. 

See infra, § 8551, parole of prisoners. 

See infra, § 8553, recommitment on violation of parole. 

See infra, $ 8588, parole by governor of convicts in state reformatory. 

See infra, $ 8589, reimprisonment in reformatory of paroled prisoners. 

See infra, $ 8595, credits at state reformatory and discharge by governor. 


Cited in 47 Wash. 280. 
Under this section, the provision that he 


[Tire XIII 


A prisoner who is pardoned upon condition 
that he should be placed under the care and 


may “issue his warrant to carry into effect 
such pardon,” is not limited to the issuance 
of the warrant granting the pardon, but 
reposes power in the governor to issue & 
warrant revoking a pardon which expressly 
provides that violation of its conditions shall 
cause its revocation, in the absence of any 
other statutory provision for determining 
when the conditions are violated: Spencer v. 
Kees, 47 Wash. 276. 


§ 2224. 


surveillance of Dr. B., and that he should 
remain with and be supported by his rela- 
tives as long as he lives, is shown to have 
violated the conditions of the pardon where 
he remained with his relatives only a few 
days, was permitted to support himself, was 
married, visited houses of prostitution and 
frequently became intoxicated: 1d. 


(6998.) Final Record shall Contain What. 


The clerk of the court shall make a final record of all the proceedings 


in a criminal prosecution within six months after the same shall have been 
decided, which shall contain a copy of the minutes of the challenge to the 
panel of the grand jury, the indictment or information, journal entries, 
pleadings, minutes of challenges to panel of petit jurors, judgment, orders, 


or decision, and bill of exceptions. 
L. 91, p. 63. § 85; 2 H. C., $ 1355.] 


[C#. L. 54, p. 125, $ 156; Cd. ’81, $ 1134; 


See supra, $ 381 et seq., exceptions in civil cases. 
See supra, $ 2186, exceptions in criminal same as in civil cases, 
See infra, $ 2227 et seq., fees and cost bills in criminal cases, 


RECORD OF THE ACTION.—Presump- 
tions in capital cases are not made in favor 
of the regularity of the proceedings in the 
trial court: Shapoonmash v. United States, 
1 W. T. 188. The record must show that 
the prisoner was present when the jury ren- 
dered their verdict, and what disposition 
was made of the jury on adjournment from 


one day until the next during the trial: Id. 
The action of the court below in granting 
or refusing instructions cannot be reviewed 
unless there is a statement or bill of excep- 
tions showing the evidence to which the in- 
structions pertain; Thompson v. Territory, 
1 W. T, 548, 
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CHAPTER XX. 
COSTS IN CRIMINAL CASES, 


( 1627.) Costs—How Taxed Where Complaint Unfounded or Mali- 
cious. 

When any person shall be brought before a court, justice of the peace, 
or other committing magistrate of any county, city, or town in this state. 
having jurisdiction of the alleged offense, charged with the commission of a 
crime or misdemeanor, and such complaint upon examination shall appear 
to be unfounded, no costs shall be payable by such acquitted party, but the 
same shall be chargeable to the county, city, or town for or in which the said 
complaint is triable; but if the court, justice of the peace, or other mavis- 
trate trying said charge shall decide the complaint was frivolous or mali- 
cious, the judgment or verdict shall also designate who is the complainant. 
and may adjudge that said complainant pay the costs. In such cases a judg- 
ment shall thereupon be entered for the costs against said complainant, who 
shall stand committed until such costs be paid or discharged by due process 
of law. [L. *69, p. 418, $ 1; Cd. ’81, $ 2103; 1 H. C., $ 3050.] 

See supra, $$ 1942, 1954, costs against complainant when. 


Cited in 3 Wash. 673; 8 Wash. 450; 19 
Wash. 348; 37 Wash. 587; 40 Wash. 10. 


$ 2225. 


A jury in a criminal case has no author- 
ity, on the acquittal of the defendant, to 


Query: Is provision relative to commit- 
ment until costs paid constitutional? See 
Const., Art. I, $ 17. 


The superior court has no authority, upon 
ucquittal of a defendant in a criminal case, 
lo enter a judgment for costs against the 
complaining witness, although the court may 
find that the complaint is frivolous and 
without probable cause: Town of Ilwaco v. 
Miller, 8 Wash. 449; In re Permstick, 3 
Wash. 672. But see, contra, -Colby v. 
Backus, 19 Wash. 347. 


§ 2226. 


find that the complaint was malicious and 
without probable cause, and a judgment on 
such verdict, that complaining wituess pay 
the costs of the trial and stand committed 
to the county jail until payment, is void: 
In re Permstick, 3 Wash. 672. 

The provisions of this section and §§ 1942, 
1954, supra, authorizing the taxing of costs 
against complaining witness, apply only to 
cases of examinations before magistrates, 
and to complaints submitted to grand juries 
for investigation: Town of Ilwaco v. Miller, 
supra, 449, 450. 


(1628.) Enforcing Costs Against Complainant. 


When a grand jury, upon a complaint submitted to them for investiza- 


tion, fail to find a bill of indictment for an offense against the laws of the 
state, they shall also inquire whether the complaint is frivolous or malicious, 
and decide whether the county or complainant shall pay the costs, and make 
return of their finding in open court. Any complainant adjudged by said 
grand jury as liable for the costs shall forthwith be brought into court, and 
sentenced to pay the same or stand committed until such judgment is satis- 
fied or complied with. [L. 69, p. 418, $ 2; Cd. 81, $ 2104; 1 H. C., $ 3051.] 


See notes to last section. 
See supra, § 2044. 


§ 2227. (1629.) Jury Fee to be Taxed to Defendant, When. 

Every person convicted of a crime, or held to bail to keep the peace, shall 
be liable to all the costs of the proceedings against him, including, when tried 
a by a jury in the superior court, twelve dollars for a jury fee, and when tried 

by a jury before a committing magistrate, six dollars for jury fee, for which 
judgment shall be rendered and collection had as in cases of fines. The jury 
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fee, when collected for a case tried by the superior court, shall be paid to 
the clerk, to be Ly him applied as the jury fee in civil cases is applied. [L. 
"69, p. 418, nn Cd. ’81, $ 2105; 1 H. C., $ 3052.] 


See infra, $ 220 
The last part ae this section appears to be obsolete. 


Cited in 1 Wash. 414; 7 Wash. 448; 29 
Wash. 60. 

This section provides that on conviction 
the defendant shall be liable to pay the 
costs in all cases: Foster v. Territory, 1 
Wash. 411, 414, 


A prisoner, when convicted, is chargeable 
with a jury fee of twelve dollars, which 
goes into the cost bill against him: State v. 
Grimes, 7 Wash. 445, 448. See State v. 
Armstrong, 29 Wash, 57; State v. McFad- 
den, 42 Wash. 1. 


§ 2228. (1630.) Cost Bills, How Made and Certified. 

In all convictions for felony, whether capital or punishable by imprison- 
ment in the penitentiary, the clerk of the superior court shall forthwith, after 
sentence, tax the costs in the case. The cost bill shall be made out in tripli- 
eate, and be examined by the prosecuting attorney of the county in which 
the trial was had. After which the judge of the superior court shall allow 
and approve such bill or so much thereof as is allowable by law. The clerk 
of the superior court shall thereupon, under his hand, and under the seal of 
the court, certify said triplicate cost bills, and shall file one with the papers 
of the cause. and shall transmit one to the state auditor and one to the county 


auditor of the county in which said felony was committed. 


L. ‘83, p. 35, $ 1; 2 H. C., $ 1382a.] 


[Cd. ’81, $ 2106; 


See supra, § 491, costs against state or county. 


See notes to §§ 509, 2225, 2227, supra. 
See supra, § 1942 


costs against complaining witness. 


See supra, § 1954, costs against complainant when, 
See intra, § 3967, taxation and retaxation by prosecuting attorney. 


Cited in 7 Wash. 446, 

Costs in criminal prosecutions: See 1 Rem- 
ington’s Digest, pp. 657-659, $3 92-102; 
State v. Rutledge, 40 Wash. 9; State ex 
rel. Langhorne v. Superior Court, 32 Wash. 
80; Spokane v. Smith, 37 Wash. 583; Colby 
v. Backus, 19 Wash. 347; State v. Graves, 
13 Wash. "485; State ex rel. Crawford v. 
Evenson, 18 Wash. 609; State v. MclI*adcen, 
42 Wash. 1; State v. Armstrong, 29 Wash. 
57; Lamey v. Coffman, 11 Wash, 301; 
Clallam County v. Hall, 23 Wash. 85. 

The state is not liable to the county in 
convictions for a felony for such costs as 
clerk's and sheriff's fees, fees and mileage 
of jurors, stenographers’ charges, and ex- 
penses incurred for plat of scene of crime, 
nor fees of defendant’s witnesses in the pre- 
liminary examination: State v. Grimes, 7 
Wash. 445. 

But the state is liable for defendant’s wit- 
nesses appearing and testifying at the trial, 
when the eost bill has been properly certi- 
fied and approved: 1d, 

A person convicted of murder is entitled, 
on appeal, to a transcript of the reeord at 
the expense of the public, on showing in- 


§ 2229. 


ability to pay the clerk’s fees therefor: 
State v. Fenimore, 2 Wash. 370. 

The constitutional provision (Art. I, § 22) 
relieving an accused person from advancing 
fees before final judgment, has reference 
only to the “final judgment” in the trial 
court: Stowe v. State, 2 Wash. 124; citing 
State v. Fenimore, 2 Wash. 371. 

County commissioners cannot be com- 
pelled, for the benefit of the accused, in a 
criminal prosecution, to pay for a copy of 
a stenographer's report of the trial: Id. 

In contempt proccedings, brought on rela- 
tion of private parties the discharge of the 
defendant will throw the costs on the 
county, as in criminal cases: State v. Mil- 
ligan, 4 Wash, 29, ' 

Where the only error committed by a 
magistrate in a criminal trial was in taxing 
costs under a law which had been repealed, 
the superior court should, in reviewing said 
action in certiorari, retax the costs and 
affirm the judgment: State v. White, 8 
Wash. 230. l 

As to duty of county auditor to draw war- 
rants in payment of costs, sce State ex rel. 
Crawford v. Evenson, 18 Wash. 609. 


(1631.) Payment of Amount Stated in Cost Bill. 


Upon the receipt of the cost bill as provided for in the last preceding 
section, the county auditor shall draw warrants for the amounts due each 


1094 


CHAP. XXI] FORFEITURE OF RECOGNIZANCES, §§ 2230-2233 


person, as certified in said cost bill, which warrants shall be paid as other 
county warrants are paid. On receipt of the certified copy of said cost bill, 
the state auditor shall examine and audit said bill and allow the same or so 
much thereof as may be allowable against the state, and shall credit the 
amount so allowed to the county from whence the bill came as so much state 
tax paid. The state auditor shall immediately notify the state treasurer 
and county auditor, each of whom shall credit and charge accordingly. [Cd. 
'81, $ 2107; L. ’83, p. 35, $ 1; 1 H. C., $ 3053.] 
Cited in 7 Wash. 447; 18 Wash. 611, 


8 2230. (1632.) Costs and Other Moneys Collected Belong to County. 

All costs collected against any person convicted of crime or misde- 
meanor, and all sums collected on recognizances of persons accused, or of 
witnesses in criminal cases for fines and forfeitures shall belong to the county 
from which the case came. [L. ’63, p. 425, $ 12; L. ’69, p. 421, $ 11; Cd. 
81, $ 2112, 1 H. C., $ 3054.] 


See $ 2189, supra, and notes. 
Cited in 7 Wash. 447, 


CHAPTER XXI. 
FORFEITURE OF RECOGNIZANCES IN CRIMINAL ACTIONS, 


$ 2231. (7004.) Forfeiture of Recognizance, Judgment, Execution. 

In criminal cases where a recognizance for the appearance of any person, 
either as a witness or to appear and answer, shall have been taken and a 
default entered, the recognizance shall be declared forfeited by the court. 
and at the time of adjudging such forfeiture said court shall enter judgment 
against the principal and sureties named in such recognizance for the sum 
therein mentioned, and execution may issue thereon the same as upon other 
judgments. [L. *67, p. 103, $ 1137; 2 H. C., $ 1357.] 


See supra, $ 1957, manner of taking and conditions of before magistrates, 
See supra, $ 2078, right of defendant to give bail, 
See supra, $ 2090, forfeiture of bail, 


$ 2232. (7005.) Stay of Execution on Forfeited Recognizance, 

The parties, or either of them, against whom such judgment may be 
entered in the superior or supreme courts, may stay said execution for sixty 
days by giving a bond, with two or more sureties, to be approved by the 
elerk, conditioned for the payment of such judgment at the expiration of 
sixty days, unless the same shall be vacated before the expiration of that 
time. [C£. L. ’67, p. 103, $ 2; Cd. 81, $ 1138; L. *91, p. 63, $ 86; 2 H. C., 
$ 1358. ] 


See supra, § 2204, stay on judgment for fines and costs, 


§ 2233. (7006.) Judgment Vacated on Defendant’s Production, When. 

If a bond be given and execution stayed, as provided in the last pre- 
ceding section, and the person for whose appearance such recognizance was 
given shall be produced in court before the expiration of said period of sixty 
days, the judge may vacate such judgment upon such terms as may be just 
and equitable; otherwise execution shall forthwith issue as well against the 
sureties in the new bond as against the judgment debtors. [Cf. L. *67, p. 
193, $ 3; Cd. ’81, $ 1139; L. ’91, p. 63, $ 87; 2 H. C., $ 1339.] 
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8 2234. (7007.) Recognizances Before Magistrates, Forfeiture, Action. 

All recognizances taken and forfeited before any justice of the peace or 
magistrate shall be forthwith certified to the clerk of the superior court of 
the county; and it shall be the duty of the prosecuting attorney to proceed 
at once by action against all the persons bound in such recognizances, and in 
all forfeited recognizances, whatever, or such of them as he may elect to pro- 
ceed against. [L. ’54, p. 128, $ 175; Cd. ’81, $ 1166; 2 H. C., $ 1360.] 


See supra, $ 2031, action on forfeited recognizance before magistrates, suit on. 


$ 2235. (7008.) Action on Recognizance not to be Barred, etc. 

No action brought on any recognizance given in any criminal proceeding 
whatever shall be barred or defeated, nor shall judgment be arrested thereon, 
by reason of any neglect or omission to note or record the default of any 
principal or surety at the time when such default shall happen, or by reason 
of any defect in the form of the recognizance, if it sufficiently appear, from 
the tenor thereof, at what court or before what Justice the party or witness 
was bound to appear, and that the court or magistrate before whom it was 
taken was authorized by law to require and take such recognizance; and a 
recognizance may be recorded after execution awarded. [Cf. L. 54, p. 129, 
$ 176; Cd. ’81, $ 1167; L. *91, p. 63, $ 88; 2 H. C., $ 1361.] 


Bail: See 1 Remington’s Digest, pp. 329- permits: Ainsworth v. Territory, 3 W. T. 
331, $$ 1-8; State v. Lewis, 35 Wash. 261; 270. Neither can defendant take the ground 
McAlmond v. Bevington, 23 Wash. 315; that the bond was not declared forfeited 
State ex rel. Grass v. White, 40 Wash. 560. because of the fact that the journal had 

It is no defense to action on bail bond not been signed by the judge. Such signa- 
voluntarily given that the conditions of the ture is unnecessary to make journal entries. 
bond are more onerous than the statute valid: Id. 


§ 2236. (7009.) Costs, Liability for—How Taxed and Paid. 

No prisoner or person under recognizance who shall be acquitted by ver- 
dict or discharged because no indictment is found against him, or, for want. 
of prosecution, shall be liable for any costs or fees of any officer, or for any 
charge of subsistence while he was in custody, but in every such case the 
fees of the defendant’s witnesses, and of the officers for services rendered at 
the request of the defendant, and charges for subsistence of the defendant 
while in custody, shall be taxed and paid as other costs and charges in such 
cases. [Cf. L. '54, p. 129, $ 177; L. 77, p. 207, $ 10; Cd. ’81, $ 1168; 2 H. 
C., $ 1382.] 

Cited in 7 Wash. 449; 18 Wash. 610; 37 Wash. 587; 40 Wash. 11, 


CHAPTER XXII. 
SEARCH-WARRANTS, 


$ 2237. (7010.) When Issued. 

When complaint shall have been made on oath to any magistrate author- 
ized to issne warrant in criminal cases that personal property has been stolen 
or embezzled, or obtained by false tokens or pretenses, and that the com- 
plainant believes that it is concealed in any particular house or place, the 
magistrate, if he be satisfied that there is a reasonable cause for such belief 
shall issue a warrant for such property. [L. ’54, p. 100, $ 1; Cd. *81, $ 967; 
2H. C., $ 1383.] 

Sce supra, $5 50, 51, who are magistrates. 
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The fourth amendment to the constitution of the United States prohibits unreasonable 
searches and seizures, and provides that “no warrants shall issue but upon probable cause, 
supported by oath or affirmation, and particularly describing the place to be searched, and 
the persons or things to be seized.” The constitution of Washington provides that “no 
person shall be disturbed in his private affairs, or his home invaded, without authority of 
law”: Art. I, § 7. 


Cited in 43 Wash. 477, 


§ 2238. (7011.) Additional Grounds for Issuing Warrant. 

Any such magistrate, when satisfied that there is reasonable cause, may 
also, upon like complaint made on oath, issue search-warrant in the following 
cases, to wit :— | 

1. To search for and seize any counterfeit or spurious coin, or forged 
instruments, or tools, machines, or materials prepared or provided for 
making either of them; 

2. To search for and seize any gaming apparatus used or kept and to be 
used in any unlawful gaming-house, or in any building, apartment, or place 
resorted to for the purpose of unlawful gaming. [L. ’54, p. 101, $ 2; Cd. ’81, 
$ 968; 2 H. C., $ 1384.] Ä 


See infra, § 2479, search for gambling apparatus. 
See infra, $ 2982, search-warrants to seize fighting birds, etc, 


Cited in 9 Wash. 337, 339. cannot presume that such possession was 
Under a statute permitting the destruc- wrongfully obtained, or that the recitals and 
tion of gambling apparatus seized and held order of the court directing the destruction 
as evidence upon the trial, where the rece were unauthorized; Way v. Territory, 1 
ord is silent as to how the apparatus came Wash. 415, 
into the possession of the sheriff, the court 


$ 2239. (7012.) To Whom Directed—Contents of. 

All such warrants shall be directed to the sheriff of the county or his 
deputy, or to any constable of the county, commanding such officer to search 
the house or place where the stolen property or other things for which he is 
required to search are believed to be concealed, which place and property or 
things to be searched for shall be designated and described in the warrant, 
and to bring such stolen property or other things, when found, and the 
person in whose possession the same shall be found, before the magistrate, 
who shall issue the warrant, or before some other magistrate or court having 
cognizance of the case. [L. ’54, p. 101, $ 3; Cd. ’81, $ 969; 2 IT. C., $ 1385.] 

Cited in 43 Wash. 477, 


§ 2240. (7013.) Execution of Warrant, Custody and Disposition of Prop- 
erty. 

When any officer, in the execution of a search-warrant, shall find any 
stolen or embezzled property, or shall seize any other things for which a 
search is allowed by this chapter, all the property and things so seized shall 
be safely kept by the direction of the court or magistrate so long as shall be 
necessary for the purpose of being produced in evidence on any trial; and 
as soon as may be afterwards, all such stolen and embezzled property shall 
be restored to the owner thereof, and all other things seized by virtue of 
such warrant shall be destroyed under direction of the court or magistrate. 
[L. ’54, p. 101, § 4; Cd. ’81, $ 970; 2 H. C., $ 1386.] 

See infra, $ 2478, seizure anu disposition of apparatus, 
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CHAPTER XXIII. 
PROCEEDINGS RELATING TO FUGITIVES FROM JUSTICE. 


$ 2241. (7015.) Governor's Agent to Demand Fugitive— Proceedings. 

The governor of this state may appoint agents to demand of the execu- 
tive authority of any state or territory any fugitive from justice, or any 
other person charged with felony or any other erime in this state; and when- 
ever an application shall be made to the governor for that purpose, the 
prosecuting attorney, when required by the governor, shall forthwith investi- 
gate the ground of such application, and report to the governor all material 
circumstances which may come to his knowledge, with an abstract of the 
evidence and his opinion as to the expediency of the demand; but the gover- 
nor may, in any case, appoint such agents without requiring the opinion of 
or any report from the prosecuting attorney, and the accounts of the agents 
appointed for such purposes shall in all cases be audited by the state auditor 
and paid from the state treasury. (Cf. L. ’54, p. 102, $ 5; Cd. ’81, $ 971; L. 
91, p. 65, $ 98; 2 H. C., $ 1387.] 


The right of extradition between the several states of the United States is derived 
from Art, IV, $2, of the federal constitution. 


$ 2242. (7016.) Demand on Governor—Proceedings. 

When a demand shall be made upon the governor of this state by the 
executive of any state or territory, in any case authorized by the constitution 
and laws of the United States, for the delivery over of any person charged 
in such state or territory with treason, felony, or any other crime, the prose- 
cuting attorney, or any other prosecuting officer, when required by the cov- 
ernor, shall forthwith investigate the ground of such demand, and report to 
the governor all material facts which may come to his knowledge as to the 
situation ard circumstances of the person so demanded, especially as to 
whether he is held in custody or is under recognizance to answer for any 
offense against the laws of this state or of the United States, or by force of 
any civil process, and also whether such demand is made according tu law, so 
that such person ought to be delivered up; and if the governor he satisfied 
that such demand is conformable to law, and ought to be complied with, he 
shall issue his warrant, under the seal of the state, authorizing the agents 
who make such demand either forthwith, or at such time as shall be desig- 
nated by the warrant, to take and transport such person to the line of the 
state at the expense of such agents, and shall also by such warrant require the 
civil officers within this state to afford all needful assistance in the exccution 
thereof. [L. '54, p. 102, $ 6; Cd. ’81, $ 972; 2 H. C., $ 1388.] 

Fxtradition—Authority — Persons subject 250; In re Baker, 21 Wash. 259; In re 
— Proceedings: See 1 Remington's Digest, Sylvester, 21 Wash. 263; State v. Roller, 36 
pp. 1239-1241, $5 1-8; In re Gillis, 38 Wash. Wash. 692; Armstrong v. Van de Vanter, 


156; Poor v. Cudihee, 37 Wash. 609; In re 21 Wash. 682; State v. Boggs, 16 Wash. 
Maney, 20 Wash. 509; In re Foye, 21 Wash. 143. 


§ 2243. (7017.) Warrant for Fugitive, Issuance of. 

Whenever any person shall be found within this state charged with an 
offense committed in any state or territory, and liable by the constitution and 
laws of the United States to be delivered on the demand of the executive of 
such state or territory, any court or magistrate authorized to issue warrants in 
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criminal cases may, upon complaint under oath setting forth the offense, and 
such other matters as are necessary to bring the offense within the provisions 
of law, issue a warrant to bring the person so charged before the same or some 
other court or magistrate so authorized within the state, to answer such com- 


plaint as in other cases. 


Cited in 40 Wash. 563. 

This section requires a legal charge of 
crime made in the state having jurisdiction 
of the offense; and a person cannot be ar- 
rested and held in this state upon an un- 


[L. ’54, p. 102, $ 7; Cd. '81, $ 973; 2 H. C., $ 1389.] 


authenticated warrant from another state 
and a complaint, filed in a court of this state, 
reciting that the party is a fugitive from 
justice: State ex rel. Grass v. White, 40 
Wash. 560. 


§ 2244. (7018.) Examination by Court or Magistrate. 

If, upon the examination of the persons charged, it shall appear to the 
court or magistrate, by proof in addition to the oath of the complainant, that 
there is reasonable cause to believe that the complaint is true, and that such 
person may be lawfully demanded of the governor, he shall, if not charged 
with a capital crime, be required to recognize, with sufficient sureties, in a 
ressonable sum, to appear before such court or magistrate at a future day, 
allowing a reasonable time to obtain a warrant of the executive, and to abide 
the order of the court or magistrate; and if such person shall not so recognize, 
he shall be committed to prison, and there be detained until such day, in like 
manner as if the offense charged had been committed in this state; and if the 
person so recognizing shall fail to appear according to the conditions of his 
recognizance, he shall be defaulted, and the like proceedings shall be had as 
in the case of other recognizances entered into before such court or magis- 
trate; but if such person be charged with a capital crime, he shall be com- 
mitted to prison, and there be detained until the day so appointed for his 
appearance before the court or magistrate. [L. 754, p. 103, $ 8; Cd. ’81, 
$ 974; 2 H. C., 1390.] 


Cited in 40 Wash. 563. In the case of extradition, a prisoner ex- 


tradited upon a certain charge may be tried 


Rights and liabilities of accused after ex- . 


tradition: See 1 Remington’s Digest, p. 1241, 
§ 9; State v. Roller, 30 Wash. 692; State 


for an offense slightly different from the 
charge, if nothing appears to suggest fraud 
in procuring the extradition: Harland v. 


v. Lindegrind, 33 Wash, 440. Territory, 3 W. T. 131. 
§ 2245. (7019.) Discharge, When. 

If the person recognized or committed shall appear before the court or 
magistrate upon the day ordered, he shall be discharged, unless he be demanded 
by some persons authorized by the warrant of the executive to receive him. 
or unless the court or magistrate shall see cause to commit him, or require of 
him to recognize anew for his appearance at some other day; and if, when 
ordered, he shall not so recognize, he shall be committed and be detained as 
before provided. Whenever the person so appearing shall be recognized, com- 
mitted, or discharged, any person authorized by the warrant of the executive 
may at all times take him into custody, and the same shall be a discharge of 
the recognizance, if any. and shall not be deemed an escape. [L. ’d4, p. 103, 
$ 9;Cd. 81, § 975; 2 H. C., $ 1391.] 


§ 2246. (7020.) Complainant Liable for Costs, When. 
The complainant in such cases shall be answerable for the actual costs and 
charges, and for the support in prison of any person so committed, and shall 
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advance to the jailer one week’s board at the time of commitment, and so from 
week to week, so long as such person shall remain in jail; and if he fails to do so, 
the jailer may forthwith discharge the person from his eustody. [L. ’54, 
p. 103, $ 10; Cd. ’81, $ 976; 2 H. C., $ 1392.] 


CHAPTER XXIV. 
REWARDS FOR THE APPREHENSION OF FUGITIVES. 


§ 2247. (7022.) Standing Rewards by Governor for Certain Offenses. 
The governor shall offer a standing reward of two hundred dollars for the 
arrest of each person who shall place any obstruction on any railroad track. or 
who shall misplace any switch, rail, or ties on any such road, whereby the life 
of any person passing over said road may be endangered; and for the arrest of 
each person engaged in the robbing or attempting to rob any person upon, or 
having in charge, in whole or in part, any stage-coach, wagon, railroad train, 
or other conveyance engaged in carrying passengers, or any private con- 
veyance within this state, the reward to be paid to the person making such 
arrest, out of any money in the [state] treasury not otherwise appropriated, 
immediately upon the conviction of the person so arrested; but no re- 
ward shall be paid except after such conviction. [L. ’77, p. 283, $ 1; Cd. ’81, 
$ 1290; 1 H. C., $ 2941.] 
See infra, § 8988, subd. 8, rewards for fugitives. 


§ 2248. (7023.) Auditor to Draw Warrant. l 

The auditor of state shall draw a warrant upon the treasurer for the 
amount of the reward, upon presentation to him of a certificate of the clerk 
of the court where the conviction was had, of such conviction, and the finding 
of the court that the satisfactory proof was made that the person claiming 
the reward is entitled thereto, under the provision of the preceding section. 
[L. *77, p. 284, $ 2; Cd. 81, $ 1291; 1 H. C., $ 2942.] 


§ 2249. (7024.) Rewards by County Commissioners, When, 

The county commissioners in the several counties of this state, when in 
their opinion the public good requires it, are hereby authorized to offer und pay 
a suitable reward, not to exceed five hundred dollars in any one case, to any 
person or persons who, in consequence of such offer, apprehends, brings back, 
and secures any person or persons convicted of or charged with any criminal 
offense, if the offense be a felony. [L. *86, p. 124, § 1; 1 H. C., $ 2943.] 


§ 2250. (7025.) Payment of Rewards Offered by Commissioners. 
Whenever any such reward has been offered by any board of county com- 
missioners for the apprehension of any person or persons convicted of or 
charged with any criminal offense, if the offense be a felony, the person or 
persons who shall first apprehend, bring back, and secure such person or 
persons so charged shall be entitled to such reward, and the board of county 
commissioners who have offered such reward are authorized to draw a warrrant 
or warrants on the county treasurer for the amount of such reward, who shall 
pay the amount of said warrant or warrants out of any money in the county 
treasury not otherwise appropriated. [L. *86, p. 124, § 2; 1 H. C., $ 2944.} 
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§ 2251. (7026.) Conflicting Claims for, How Determined. 

When more than one claimant applies for the payment of any reward, 
offered by any board of county commissioners, such commissioners shall de- 
termine, in their respective counties, to whom the same shall be paid, and if to 
more than one person, in what proportion to each, and their determination 
shall be final and conclusive. [L. ’86, p. 124, $ 3; 1 H. C., $ 2945.] 


§ 2252. State to Pay Expense of Foreign Government in Returning Fugi- 
tive. 

The state auditor is hereby authorized to audit and allow all just and legal 
claims which any foreign government or its officers may have against this state, 
in accordance with the general fee-bills for like services, for the capture, deten- 
tion, and keeping of any criminal who has escaped from this state and taken 
refuge in any foreign jurisdiction; and upon the allowance of any such claim, 
he shall draw his warrant upon the state treasury therefor; and the state 
treasurer is hereby required to pay the same out of any funds in the state 
treasury not otherwise appropriated. [L. 75, p. 115, $ 1; 1 H. C., $ 2946.] 


It has been considered that this section applied only to claims existing at the time of its 
enactment, 
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TITLE XIV. 


CRIMES AND PUNISHMENTS. 


For title of this act, see infra, § 2304. 


2253. 
2254. 
2255. 
2256. 
2257. 
2298. 


2259. 


2260. 
2261. 
2202, 
2263. 
2264. 
2265. 


. Punishment’ of gross 


CHAPTER L—GENERAL PROVISIONS. 


Classification of crimes. 

Persons punishable. 

Duress of married woman no defense, 

Duress as a defense. 

Responsibility of children. 

Intoxication no defense. 

Insanity, idiocy, imbecility, criminal 
propensity, no defense, 

Principal defined. 

Accessory defined. 

Trial and punishment of accessories. 

Conviction of lesser crime. 

Attempts, how punished. 

Punishment of felony, when not fixed 
by statute. 


. Punishment of misdemeanor, when not 


fixed by statute. 
misdemeanor, 
when not fixed by statute. 


. Nonfeasance in office, 

. Prohibited acts. 

. Acts punishable elsewhere. 

. Foreign conviction or acquittal. 
. Conviction or 


acquittal in other 


county. 


. Punishment for contempt. 

. Sending letter, when complete. 
. Omission, when not punishable. 
. Commitment to 


Washington state 


training school. 


. Commitment to Washington state re- 


formatory. 


. Transfer of prisoners. 


2279. 
2280. 
2281. 
2282. 


2283. 
2284. 
2285. 


2286. 
2287. 
2288. 


2289. 


2290. 
2291. 


2292. 
2293. 
2294. 
2295. 
2296. 
2297. 


2298. 
2299, 
2300. 


2301. 
2302. 
2303. 
2304. 


Employment of prisoners, 

Suspending sentences, 

Indeterminate sentences. 

The board having control to deter- 
mine period of imprisonment. 

Confinement of insane prisoners, 

Removal of insane convict. 

Imprisonment on two or more convic- 
tions, 

Habitual criminals, 

Prevention of procreation. 

Convicts protected—Forfeitures abol- 
ished. 

Conviction of public officer forfeits 
office. 

Convict as witness. 

Incriminating testimony not to be 
used. 

Intent to defraud. 

Crimes on railway trains, boats, ete. 

Application to prior offenses. 

Application to existing eivil rights. 

Civil remedies preserved. 

Proceedings to impeach, 
served. 

Rule of construction. 

Common law to supplement statute. 

To be construed as continuation of 
former acts. 

Act as measure of law. 

Repeal does not revive former law. 

Definition of terms, 

Acts repealed. 


etc., pre- 


CHAPTER IT.—RIGHTS OF ACCUSED. 


. Right to counsel. 

. Witnesses, 

. Right to subpoena. 

. Presumption of innocence—Conviction 


of lowest degree, when. 


. Conviction, when had. 
. Bail, when allowable. 


2311. 
2312, 
2313. 


2314. 
2315. 


Proceedings within thirty days, 

Trial within sixty days. 

Discharge of defendant and bail 
upon dismissal. 

Nolle prosequi. 

Dismissal, when a bar. 


2316. Acquittal, when a bar, 


CHAPTER IIL—CRIMES AGAINST THE SOVEREIGNTY OF THE STATE. 


2317. 
2318. 


Treason, defined—Penalty. 
Levying war. 
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2319. Misprision of treason, 
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2320. 
2321. 
2322. 
2323. 
2324. 
2325. 
2326. 
2327. 
2328. 
2329. 


2330. 
2331. 
2332. 
2333. 
2334. 
2335. 
2336. 


2337. 
2338. 


2339, 
2340, 
2341. 
2342. 
2343. 
2344. 
2345. 
2346. 
2347. 
2348. 


2349. 


2350. 
2351. 
2352. 


2353. 


2385. 
2386. 
2387. 
2388. 
2389. 
2390. 
2391. 


2392, 
2393. 
2394. 


CRIMES AND PUNISHMENTS. 


CHAPTER IV.—CRIMES BY OR AGAINST PUBLIC OFFICERS, 


Bribery of public officer, 

Asking or receiving bribe. 

Juror, etc., accepting bribe. 

Bribing witness. 

Witness accepting bribe. 

Influencing juror. 

Juror, etc., promising verdict, ete. 

Misconduct of officer drawing jury. 

Soliciting jury duty. 

Misconduct of officer in charge of 
jury. 

Offender a competent witness, 

Interfering with public officer. 

Offering reward for appointment, 

Grafting. 

Misconduct of public officer. 

Grant of official powers. 

Intrusion into and refusal to sur- 
render public office. 

Disturbing legislature or intimidating 
member. 


Witness refusing to attend legislature 


or committee or to testify. 

Rescuing prisoner. 

Taking property from an officer. 

Escaped prisoner recaptured. 

Prisoner escaping. 

Aiding prisoner to escape. 

Custodian suffering escape. 

Ministerial officer permitting escape. 

Concealing escaped prisoner, 

Injury to public record. 

Injury to and misappropriation of rec- 
ord. 

Offering false instrument for filing or 
record. 

False report. 

Perjury—First degree, 

Knowledge of materiality not neces- 
sary. 

Perjury—Second degree. 


2354, 
2355. 


2356. 


"2357. 


2358. 
2359. 


2360. 


2361. 


2362. 
2363. 
2364. 


2365. 


2366. 
2367. 
2368. 
2369. 
2370. 
2371. 


2372. 
2373. 


2374. 
2375. 
2376. 
2377. 


2378. 
2379. 


2380. 
2381. 
2382. 
2383. 
2384. 


“Oath” and “swear” defined. 

Irregularity in administering oath or 
incompetency of witness no defense. 

Deposition—When complete. 

Statement of what one does not know 
to be true. 

Offering false evidence, 

Committal of witness—Detention of 
documents, 

Subornation of perjury. 

Attempt to suborn perjury, 

Destroying evidence. 

Tampering with witness, 

Neglect or refusal to receive 8 person 
into custody. 

Refusal to make arrest or to aid of- 
ficer. 

Resisting publie officer, 

Compounding crimes. 

Intimidating public officer. 

Malicious prosecution. 

Barratry. 

Buying demand or promising re- 
ward by justice or constable. 

Criminal contempt. 

Grand juror acting after challenge al- 
lowed. 

Production of pretended heir. 


Substitution of child. 

Instituting suit in name of another. 

Unauthorized communication with 
prisoner, 


Disclosing transaction of grand jury. 

Disclosure of deposition returned by 
grand jury. 

Public officer making false certificate. 

Falsely auditing and paying claims, 

Conspiracy. 

Overt act not necessary. 

Corporation to forfeit franciise, 


CHAPTER V.—CRIMES AGAINST THE PERSON, 


Suicide defined. 

Attempting suicide, 

Aiding suicide. 

Abetting attempt at suicide. 

Incapacity of person aided no defense. 

Homicide—Defined and classified. 

Proof of death and of killing by de- 
fendant. 

Murder in the first degree. 

Murder in the second degree. 

Killing in duel, 


2395. 
2396. 
2397. 


2398. 
2399. 
2400. 
2401. 


2402, 
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Manslaughter. 

Killing unborn quick child. 

Killing unborn quick child by admin- 
istering drugs. 

Woman taking drugs. 

Owner of vicious animal. 

Killing by overloading passenger ves- 
sel. 

Reckless operation of steamboat or en- 
gine. 

Liability of intoxicated physician, 


2403. 
2404. 
2405. 
2406. 


2407. 
2408. 
2409. 
2410. 
2411. 
2412. 
2413. 


2414, 


2415. 


2416. 
2417. 


2435. 
2436. 
2437. 


2438. 
2439. 
2440, 


2441. 
2442. 
2443. 
2444. 
2445. 
2446. 
2447. 
2448, 
2449, 
2450. 
2451. 
2452. 
2453. 


2454. 
2455. 
2456. 
2457. 
2458. 
2459. 
2460. 
2461. 
2462. 
2463. 
2464. 


CRIMES AND PUNISHMENTS. 


Keeping explosive unlawfully. 

Homicide, when excusable. 

Justifiable homicide by publie officer. 

Homicide by other person, when jus- 
tifiable. 

“Maiming ” defined—How punished., 

Instrument or manner of maiming. 

Recovery from injury, when a defense, 

Kidnaping defined—How punished. 

Selling services of person kidnaped. 

Venue—Effect of consent. 

Assault in first degree defined—How 
punished. 

Assault in tho second degree—How 
punished. 

Assault in the third degree—How pun- 
ished. 

Force, when lawful 

Provoking assault, 


2418. 
2419. 


2420. 


2421. 
2422. 
2423. 
2424. 
2425. 


2426. 
2427. 
2428. 
2429. 
2430. 
2431. 
2432. 
2433. 
2434. 
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Robbery defined. 

Duel, how punished. 

Challenger, abettor, ete. 

Attempt to induce challenge, posting. 


Duel outside state, venue, 

Witnesses. 

Libel defined. 

How justified or excused—Malice, 


when presumed, 
Publication defined. 
Liability of editors and others. 
Report of proceedings privileged. 
Venue, " 
Privileged communications, 
Furnishing libelous information, 
Threatening to publish libel. 
Slander of woman. 
Testimony necessary to convict, 


CHAPTER VI.—CRIMES AGAINST MORALITY, DECENCY, ETC. 


Rape. 

Carnal knowledge of children. 

Sexual intercourse and carnal knowl- 
edge defined. 

Compelling a woman to marry. 

Abduction. 

Placing female in house of prostitu- 
tution. 

Seduction. 

Indecent assault. 

Corroborating evidence necessary. 

Abandonment of wife or child. 

Keepers of concert saloons, ete. 

Employment of minors prohibited. 

Employment of children. 

Abortion defined. 

Pregnant women attempting abortion, 

Selling drugs, ete. 

Evidence. 

Concealing birth. 

Bigamy defined—How punished—Ex- 
ceptions, 

Punishment of consort, 

Incest. 

Crime against nature, 

Adultery. 

Lewdness, 

Obscene literature. 

Indecent articles, ete, 

Prohibited publications, 

Advertising cures. 

Advertising for divorce business. 

Lotteries defined—A nuisance—Draw- 
ing, how punished, 


2465. 
2466. 


2467. 


2468. 


2469. 
2470. 
2471. 
2472. 
2473. 
2474. 
2475. 
2476. 
2477. 


2478. 


2479. 
2480. 
2481. 


2482. 
2483. 
2484. 


2485. 


2486. 
2487. 
2488. 
2489, 


2490. 
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Selling tickets—Advertising. 

Disposal of property by lottery— 
Keeping office—Letting building. 

Insuring lottery tickets—Advertising 
offers to insure. 

Lotteries out of state—Advertisement 
by nonresidents. 

Conducting gambling. 

Gambling, 

Swindling. 

Possession of gambling devices. 

Pool selling and book-making. 

Allowing building to be used, 

Bucket shop defined. 

Maintaining bucket shop—Penalty. 

Written statement to be furnished— 
Presumption. 

Seizure and disposition of gambling 
devices, | 

Bunco-steering. 

Evidence—Testimony of player. 

Pawnbroker and second-hand dealers 
—Duty to record transactions, 

Inspection of records and gooda, 

Report to chief of police, 

Retention of property. 

Penalty. 

Rates of interest and sale of pledged 
property. 

“Pawnbroker” defined. 

“Second-hand dealer” defined. 

Rights of sepulture—Dissection when 
permitted. 

Burial or cremating. 
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2491. 


2492. 
2493. 
2494. 
2495. 


2500. 


2501. 


2502. 
2503. 


2504. 


2505. 


2506. 
2507. 


2508. 


2509, 
2510. 


2511. 
2512. 


2513. 


2514. 
2515. 


2516. 


2517. 
2518. 
2519. 


2520. 


2021, 


2322 


2546. 
2547. 
2548. 
2549. 
2550. 
2551. 
2552. 


2353. 
2554. 


2555. 
2556. 


2557. 


Opening grave—Stealing body—Re- 
ceiving same. 

Interfering with dead body or funeral. 

Opening road through cemetery, 

Sabbath breaking defined. 

Obstructing view of saloon. 


CHAPTER VII.—CRIMES AGAINST 


Public nuisance, 

Unequal damage, 

Maintaining or permitting nuisance, 
Abatement of nuisance. 

Keeping explosives unlawfully. 
Possession of uninspected oils and ef- 
facing brands from oil barrels. 

Transporting explosives. 

Person omitting to label drugs, or la- 
beling them wrongly. 

Selling poison without labeling and 
recording the sale, 

Regulating the sale of narcotic drugs. 

Fraudulent prescription by physician. 

Presenting fraudulent prescription. 

Regulating the sale of milk and cream 
in cities, 

Regulating the sale of milk and cream 
generally. 

“Unwholesome” defined. 

“Skimmed milk” defined. 

Willfully poisoning food. 

Dangerous weapons—Evidence, 

Setting spring-gun. 

Obstruction of extinguishment of fire. 

Obstructing firemen. 

Smoking, where prohibited. 


. Setting prohibited fire. 


2496. 
2497. 


2498. 
2499. 


CRIMES AND PUNISUMENTS, 


Observance of other day. 

Service of process on the Sabbath pro- 
hibited. 

Preventing religious act. 

Disturbing religious meeting. 


PUBLIC HEALTH AND SAFETY. 


2523. 
2524, 
2525. 


2526. 


2527. 
2528. 
2529. 
2530. 
2531. 
2532. 


2533. 
2534. 
2535. 
2536. 


2537. 
2538. 
2539. 
2540. 
2541. 


2542. 
2543. 
2544. 
2545. 


Negligent fires, 

Operating dangerous engine. 

Door of public buildings to swing 
outward. 

Engineer who cannot read. 

Intoxication of employees, 

Failure to ring bell. 

Other violations of duty. 

Obstructing and delaying train. 

Speed of automobile. 

Liability of person handling steam- 
boat or steam boiler. 

Endangering life by refusal to labor. 

Disturbance on highway. 

Dangerous exhibitions. 

Sale of cigarettes and cigarette ma- 
terials. 


.Deposit of unwholesome substance. 


Allowing vicious animal at large. 

Exposing contagious disease. 

Diseased animals. 

Diseased animals—Disposal of car- 
casses. 

Polluting water supply. 

Furnishing impure water. 

Practicing medicine without a license. 

Unlicensed pilotage. 


CHAPTER VUI.—CRIMES AGAINST THE PUBLIC PEACE. 


Armed association, 

Disturbing meeting. 

Riot defined. 

Riot—Penalty. 

Unlawful assembly. 

Remaining after warning. 

Destruction of property. 

Disguised and masked persons. 

Owner of premises allowing masquera- 
ders. 

Combination to resist process. 

Prize fighting—Aiding, betting or 
stake-holding. 

Apprehension of persons about 
fight. 
Rem. Wash. Code, Vol. I.—70 


to 


2558. 
2559. 
2560. 
2561. 
2562. 
2563. 
2564. 


2665. 
2566. 
2567. 


2568. 
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Forcible entry and dctainer. 

Aiming or discharging firearms, 

Use of firearms by minor, 

Offenses in public conveyances. 

Criminal anarchy defined. 

Advocacy of criminal anarchy. 

Publishing matter inciting breach of 
peace. 

Liability of editors and others. 

Assemblages of anarchists. 

Permitting premises to be used for 
assemblages of anarchists. 

Witness’ privilege. 


2569. 


2570. 
2571. 
2572, 
2573. 
2574, 
2575. 
2576. 
2577. 
2578. 
2579. 
2580. 
2581. 


2582. 
2583. 
2584. 


2585. 
2586. 


2087, 


2588. 


2589. 
2590. 
2591. 
2592, 
2593. 


2594. 
2595. 
2596. 
2597. 


2598. 
2599. 
2600. 
2601. 
2602. 


2603. 
2604. 
2605. 
2606. 
2607. 
2608. 


2609. 
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CHAPTER IX.—CRIMES AGAINST PROPERTY. 


Misappropriation and falsification of 
accounts by public officer. 

Other violations by officers. 

Misappropriation, etc., by treasurer. 

Arson—First degree. 

Arson—Second degree, 

Contiguous fires. 

“Set on fire” defined. 

Ownership of building. 

Preparation is attempt. 

Burglary—First degree. 

Burglary—Second degree, 

Presumption of intent. 

Crime in building—Punished sepa- 
rately. 

Making or having burglar tools. 

Forgery—First degree. 

False certificate to certain instru- 
ments, 

Forgery—Second degree. 

Falsely indicating person as corporate 
officer. 

Uttering forged instruments, coins, 
etc., forgery. 

True writing signed by wrongdoer’s 
name, 

Misconduct in signing a petition, 

Definitions, 

Possession of counterfeit coin. 

Advertising counterfeit money. 

False certificate of registration of ani- 
mals—False representation as to 
breed. 

Removing lawful brands, 

Imitating lawful brand. 

Counterfeiting trademark, brand, ete. 

Displaying goods with false trade- 
mark. 

When deemed affixed. 

Fraudulent registration of trademark. 

“Form and similitude” defined. 

Larceny. 

Commission or part ownership no de- 
fense. | 

Sale of mortgaged property— When 
larceny. 

Contractor failing to pay for labor 
or material. 

Grand larceny—Penalty. 

Value—How ascertained. 

Stealing railway tickets. 

Claim of title—When ground of de- 
fense. 

Restoration of stolen property—Duty 
of officers, 


2610. 
2611. 
2612. 
2613. 
2614. 
2615. 
2616. 
2617. 


2618. 


2619. 
2620. 
2621. 
2622. 


2623. 


2624. 
2625. 
2626. 
2627. 


2628, 
2629. 


2630. 
2631. 
2632. 


2633. 


2634. 
2635. 
2636. 


2637. 
2638. 
2639. 
2640. 
2641. 


2642, 
2643. 


2644. 
2645. 


2646. 
2647. 


2648. 
` 2649. 
2650. 
2651. 
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Extortion. 

Oppression under color of offica. 

Extortion by public officer, 

Blackmail. 

Coercion. 

Falsely personating another. 

Personating an officer. 

Use of false permit, license or di- 
ploma. 

Concealing foreign matter in mer- 
chandise, 

Obtaining signature by false pretense. 

False representation concerning credit. 

False representation concerning title. 

Publishing false statement to affect 
market price. 

Obtaining employment by false letter 
or certificate. Ä 

Fraud by employment agent. 

Fravds on innkeeper. 

Improper use of insignia, 

Fraudulently presenting claim to pub- 
lic officer. 

Fraud by bailee of animal. 

Destruction or removal of mortgaged 
property. 

Mock auctions, 

Fraudulent removal of property. 

Knowingly receiving fraudulent con- 
veyance. 

Fraud in assignment for benefit of 
ereditors, 

Willful destruction of vessel. 

Making false inanifest, invoice, etc. 

Fraudulent destruction of insured 
property. 

Using false weights and measures. 

Fraud in stock subscription. 

Fraudulent issue of stock, scrip, etc. 

Insolvent bank receiving deposit. 

Corporation doing business without 
license. 

False report of corporation. 

Warehouseman or carrier refusing to 
issue receipt. 

Fictitious bill of lading and receipt. 

Warehouseman fraudulently mixing 
goods, 

Duplicate receipt. 

Bill of lading or receipt must be can- 
celed on redelivery of property. 

Regulating sale of passage tickets. 

Redemption of unused passage ticket. 

Malicious mischief—Injury to railway. 

Attempt to commit train robbery. 


TITLE XIV] 


2652. 


2653. 
2654. 
2655. 
2656. 
2657. 


2658. 
2659. 


Endangering life and property by ex- 
plosives. 

Damaging building, ete., by explosion. 

False signals for vessels, ete. 

Injury to United States light. 

Injuring public utilities. 

Unlawful interference with gas, elec- 
tric, steam or water appliance. 

Interfering with dam, reservoir, ete. 

Injury to property. 


2660. 
2661. 
2662. 
2663. 
2664, 
2665. 


2666. 
2667. 
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Tampering with papers. 

Falsifying accounts, 

Divulging telegram. 

Opening sealed letter. 

Trespass on railway track. 

Trespass upon land of another, warn- 
ing. 

Injury to baggage. 

Injury to other property. 


CHAPTER X.—MISCELLANEOUS CRIMES. 


. Drunkenness. 

. Common drunkard, 

. Opium joints. 

. Solemnizing unlawful marriage. 

. Obstructing public officer. 

. Acting without lawful authority. 

. Collecting for benefit without author- 


ity. 


. Desecration of flag. 

. Bribery of labor representative, 

. Labor representative receiving bribe. 
. Corrupt influencing of agent. 

. Grafting by employee. 

. Use of the words “sterling silver,” ete. 
. Use of words “coin silver,” ete. 

. Use of the word “sterling” on mount- 


ing. 


. Use of the words “coin silver,” on 


mounting. 


. Unlawfully marking article “made of 


gold.” 


` 2685. 


2686. 
2687. 


2688. 
2689. 


2690. 


2691. 
2692, 
2693. 


2694. 


2695. 
2696. 


“Marked, stamped or branded,” de 
fined. 


Protecting civil public rights. 

Master of vessel bringing foreign 
convict. 

Vagrancy. 

Admitting convict to saloon, and sell- 
ing liquor to drunkard, 

Performing or selling undedicated 
play. 


Soliciting or receiving tips. 
Same—Penalty. 
Prohibiting drinking in public con- 


veyances, 

Common carrier not to permit drink- 
ing in public conveyance, 

Selling liquors not aged. 


Mixing, distilling, selling, ete., low 
wines or spirits, 


CHAPTER XI.—CRIMES UNDER ACTS NOT REPEALED BY THE PENAL CODE 
OF 1909. 


2697, 
2698. 
2699. 
2700. 
2701. 
2702. 
2703. 
2704, 


2705, 
2706. 


`- 2707. 
2708. 


Selling cigarettes containing inju- 
rious drug—Penalty. 

Sale of any cigarettes except in origi- 
nal package. 

Sale to minors—Civil liability to par- 
ents of minor. 

Same—Wrappers or substitutes — 

Persuading minor to smoke. 

Same—Penalty—Duty of prosecutors, 

Counterfeiting uncoined gold, ete. 

Robbing sluice boxes, etc. 

Malicious disturbance of or injury to 
settlers on unsurveyed lands. 

Injury to buildings or contents. 

Destruction of monuments, records, 
ete. 

Penalty. 

Posting advertisements 


property. 


on public 


2709. 


2710. 


2711. 
2712. 


2713. 
2714. 


2715. 


2716. 


2717. 


2718. 
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To prevent removal of mortgaged 
property. 

Prohibiting advertising of treatment 
of certain diseases, 


False pretenses, ete., in selling mines. 
Altering sample or certificate of as- 
say. 
Making false sample or assay of ore. 
Penalty for violation of last three 
sections, 
Extortion by ferry-man, 
keeper, etc. 


toll-gate 


Mutilation of sign-boards, mile-posts, 
ete. 

Protection to mile-boards used for 
advertising. 

Fast driving over bridge, 
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2719. Unlawful use of traction engine on 2721. Race-track gambling a felony—Pen- 


highways. alty. 
2720. Throwing glass or tacks in highway— 27213. Indecent language, practices and 
Penalty. drunkenness, 
CHAPTER I. 


GENERAL PROVISIONS. 


§ 2253. Classification of Crimes. 

A crime is an act or omission forbidden by law and sunishable upon con- 
viction by death, imprisonment, fine or other penal discipline. Every crime 
which may be punished by death or by imprisonment in the state penitentiary 
is a felony. Every crime punishable by a fine of not more than two hundred 
and fifty dollars, or by imprisonment in a county jail for not more than ninety 
days, is a misdemeanor. Every other crime is a gross misdemeanor. [L. ’09, 
p. 890, $ 1.] 


Compare Minn. Code, § 4747; N. Y. P. C., $ 3. 

Former laws, see infra, $ 272 

Some of the provisions ‘of thie and the next chapter are inconsistent with the Criminal 
Code of Procedure, Title XIII. Whether the general clause in the title of this act, 
“rights and custody of persons accused or convicted of crime,” is sufficient to authorize 
amendments to the Code of Procedure, or implied repeals thereof, is doubted, especially 
as this act does not purport to be a Code of Procedure, or a complete act on the “rights 
and custody” of accused persons. The inconsistent provisions of Title XIII are accord- 
ingly all retained. See, also, note to § 2504. 

For cases bearing on this title, see former laws on the same subject. 


§ 2254. Persons Punishable. 
The following persons are liable to punishment: 

1. A person who commits in the state any crime, in whole or in part. 

2. A person who commits out of the state any act which, if after committed 
within it, would be larceny, and is afterward found in the state with any of 
fhe stolen property. 

3. A person who, being out of the state, counsels, causes, procures, aids, or 
abets another to commit a crime in this state. 

4. A person who, being out of the state, abducts or kidnaps, by force or 
fraud, any person, contrary to the laws of the place where the act is committed, 
and brings, sends or conveys such person into this state. 

5. A person who commits an act without the state which affects persons or 
property within the state, or the public health, morals or decency of the state, 
which, if committed within the state, would be acrime. [L. ’09, p. 890, § 2.] 


Compare Minn. Code, $ 4750; N. Y. P. C., $ 16, 
Former laws, see supra, $ 2010. 


$ 2255. Duress of Married Woman No Defense. 

It is no defense for a married woman charged with the commission of a 
crime, that the alleged act committed by her was committed in the presence of 
her husband. [L. ’09, p. 891, $ 3.] 

Compare Minn. Code, $ 4752; N. Y. P. C., $ 24. 


S 2256. Duress as a Defense. 

Whenever any crime, except murder, is committed or participated in by 
two or more persons, any one of whom participates only under compulsion by 
another engaged therein, who by threats creates a reasonable apprehension 
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in the mind of such participator that in case of refusal he is liable to instant 
death or grievous bodily harm, such threats and apprehension constitute duress, 
which will excuse such participator from criminal prosecution. [L, ’09, 
p. 891, § 4.] 

Compare Minn. Code, § 4753. 


§ 2257. Responsibility of Children. 

Children under the age of eight years are incapable of committing crime. 
Children of eight and under twelve years of age are presumed to be incapable 
of committing crime, but this presumption may be removed by proof that they 
have sufficient capacity to understand the act or neglect, and to know that it 
was wrong. Whenever in legal proceedings it becomes necessary to determine 
the age of a child, he may be produced for inspection, to enable the court or 
jury to determine the age thereby; and the court may also direct his exam- 
ination by one or more physicians, whose opinion shall be competent evidence 
upon the question of his age. [L. ’09, p. 891, $ 5.] 

Compare Minn. Code, $ 4753; N. Y. P. C., $$ 18, 19. 


$ 2258. Intoxication No Defense. 

No act committed by a person while in a state of voluntary intoxication 
shall be deemed less criminal by reason of his condition, but whenever the 
actual existence of any particular purpose, motive or intent is a necessary 
element to constitute a particular species or degree of crime, the fact of his 
intoxication may be taken into consideration in determining such purpose, 
motive or intent. [L. ’09, p. 891, $ 6.] 

Compare Minn. Code, § 4755; N. Y, P. C., $ 22. 


$ 2259. Insanity, Idiocy, Imbecility, Criminal Propensity, No Defense. 

It shall be no defense to a person charged with the commission of a 
crime, that at the time of its commission, he was unable by reason of his 
insanity, idiocy or imbecility to comprehend the nature and quality of the 
act committed, or to understand that it was wrong; or that he was afflicted 
with a morbid propensity to commit prohibited acts; nor shall any testi- 
mony or other proof thereof be admitted in evidence. [L. ’09, p. 892, § 7.] 


Compare N. Y. P. C., §§ 20, 21, 23. 
Insanity as a defense, in title on “Procedure,” see §§ 2173-2176, which were not ex- 


pressly repealed by the act of 1909. 

See infra, § 2283, determination of insanity by court and medical experts. 

See infra, $$ 5953-5970, determination of insanity and commitment of criminal insane. 

The right to “trial by jury” is guaranteed by the 6th Amendment to the Federal Consti- 
tution; but the State Constitution, Art. I, § 21, provides that the right to trial by jury 
“shall remain inviolate.” 


§ 2260. Principal Defined. 

Every person concerned in the commission of a felony, gross misde- 
meanor or misdemeanor, whether he directly commits the act constituting 
the offense. or aids or abets in its commission, and whether present or absent ; 
and every person who directly or indirectly counsels, encourages, hires, com- 
mands, induces or otherwise procures another to commit a felony, gross mis- 
demeanor or misdemeanor, is a principal, and shall be proceeded against 
and punished as such. The fact that the person aided, abetted, counseled, 
encouraged, hired, commanded, induced or procured, could not or did not 
entertain a criminal intent, shall not be a defense to any person aiding, 
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abetting, counseling, encouraging, hiring, commanding, inducing or procur- 
ing him. [L. ’09, p. 892, $ 8.] 

Compare Minn. Code, $ 4758; N. Y. P. C., $$ 28, 29. 

See supra, $ 2007, and notes, distinctions "relating to accessory abolished. 


§ 2261. Accessory Defined. 

Every person not standing in the relation of husband or wife, brother 
or sister, parent or grandparent, child or grandchild, to the offender, who 
after the commission of a felony shall harbor, conceal or aid such offender 
with intent that he may avoid or escape from arrest, trial, conviction or pun- 
ishment, having knowledge that such ofender has committed a felony or is 
Nable to arrest, is an accessory to the felony. [L. *09, p. 892, $ 9.] 


Compare Minn. Code, § 4759; N. Y. P. C., § 30. 
See supra, § 2008, accessory in the Code of Procedure. 


§ 2262. Trial and Punishment of Accessories. 

Every accessory to a felony may be indicted, tried and convicted either 
in the county where he became an accessory, or where the principal felony 
was committed; and whether the principal offender has or has not been con- 
vieted, or is or is not amenable to justice, or has been pardoned or otherwise 
dircharged after conviction; and, except where a different punishment is 
specially provided by law, such accessory shall be punished by imprisonment 
in the state penitentiary for not more than five years, or by a fine of not 
more than one thousand dollars, or by both. [L. ’09, p. 892, § 10.] 


Compare Minn. Code, § 4760; N. Y. P. C., $ 32. 

See supra, § 2009, trial of accessories, 

See supra, § 2017, venue of action against accessories. 
See infra, § 2787, accessories in arson, 


$ 2263. Conviction of Lesser Crime. 

Upon the trial of an indictment or information, the defendant may be 
convicted of the crime charged therein, or of a lesser degree of the same 
crime, or of an attempt to commit the crime so charged, or of an attempt to 
commit a lesser degree of the same crime. Whenever the jury shall find a 
verdict of guilty against a person so charged, they shall in their verdict 
specify the degree or attempt of which the accused is guilty. [L. ’09, p. 893, 
$ 11.] 


Compare Minn. Code, § 4757; N. y. P. C., $ 35. 
See supra, $ 2167, jury may find any degree of offense, when. 


§ 2264. Attempts, How Punished. 

An act done with intent to commit a crime, and tending but failing to 
accomplish it, is an attempt to commit that crime; and every person who 
attempts to commit a crime, unless otherwise prescribed by statute, shall 
be punished as follows: 

(1.) If the crime attempted is punishable by death or life imprisonment, 
the person convicted of the attempt shall be punished by imprisonment in 
the state penitentiary for not more than twenty years. 

(2.) In every other case he shall be punished by imprisonment in such 
manner as may be prescribed for the commission of the completed offense, 
. for not more than half the longest term, or by a fine of not more than half 
the largest sum, prescribed upon conviction for the commission of the offense 
attempted, or by both such fine and imprisonment; but nothing herein shall 
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protect a person who, in an unsuccessful attempt to commit one crime, does 
commit another and different one, from the punishment prescribed for the 
crime actually committed; and a person may be convicted of an attempt to 
commit a crime, although it appears on the trial that the crime was con- 
summated, unless the court in its discretion shall discharge the jury and 
direct the defendant to be tried for the crime itself. [L. ’09, p. 893, § 12.] 


Compare Minn. Code, § 4771; N. Y. P. C., § 34, 

For former laws, see infra, §§ 2985-2987. 

See infra, $ 2361, attempt to suborn perjury. 

See infra, § 2577, attempt to commit arson. 

See infra, § 2651, attempt to commit train robbery. 

See infra, § 3274, attempts in misdemeanors against animals. 


§ 2265. Punishment of Felony When not Fixed by Statute. 

Every person convicted of a felony for which no punishment is specially 
prescribed by any statutory provision in force at the time of conviction and 
sentence, shall be punished by imprisonment in the state penitentiary for 
not more than ten years, or by a fine of not more than five thousand dollars, 
or by both. [L. ’09, p. 894, § 13.] 


§ 2266. Punishment of Misdemeanor When not Fixed by Statute. 

Every person convicted of a misdemeanor for which no punishment is 
prescribed by any statute in force at the time of conviction and sentence, 
shall be punished by imprisonment in the county jail for not more than ninety 
davs, or by a fine of not more than two hundred and fifty dollars. [L. ’09, 
p. 894, $ 14.] Ä 


For former laws, see infra, § 2984. 


§ 2267. Punishment of Gross Misdemeanor When not Fixed by Statute. 

Every person convicted of a gross misdemeanor for which no punish- 
ment is prescribed in any statute in force at the time of conviction and sen- 
tence, shall be punished by imprisonment in the county jail for not more 
than one year, or by a fine of not more than one thousand dollars, or by 
both. [L. ’09, p. 894, § 15.] 


For former laws, see infra, $ 2984, 


$ 2268. Nonfeasance in Office. 

Whenever any duty is enjoined by law upon any public officer or other 
person holding any public trust or employment, their willful neglect to per- 
form such duty, except where otherwise specially provided for, shall be a 
misdemeanor. [L. 09, p. 894, $ 16.] 


For former laws, see infra, $ 2724. 


$ 2269. Prohibited Acts, 

Whenever the performance of any act is prohibited by any statute, 
and no penalty for the violation of such statute is imposed, the comnutting 
of such act shall be a misdemeanor. [L. ’09, p. 894, $ 17.] 


See infra, $ 2724, identical enactment. 


§ 2270. Acts Punishable Elsewhere. 

An act or omission punishable as a crime in this state is not less so be- 
cause it is also punishable under the laws of another state, government or 
country, unless the contrary is expressly declared in the law relating thereto. 
[L. 09, p. 894, $ 18.] 
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§ 2271. Foreign Conviction or Acquittal. 

Whenever, upon the trial of any person for a crime, it appears that the 
offense was committed in another state or country, under such circumstances 
that the courts of this state had jurisdiction thereof, and that the defendant 
has already been acquitted or convicted upon the merits, upon a criminal 
prosecution under the laws of such state or country, founded upon the act 
or omission with respect to which he is upon trial, such former acquittal or 
conviction is a sufficient defense. [L. ’09, p. 895, § 19.] 


§ 2272. Conviction or Acquittal in Other County. 

Whenever, upon the trial of any person for a crime, it shall appear that 
the defendant has already been acquitted or convicted upon the merits, of 
the same crime, in a court having jurisdiction of such offense in another 
county of this state, such former acquittal or conviction is a sufficient de- 
fense. [L. ’09, p. 895, § 20.] 


Compare § 2113, supra, when a bar. 


§ 2273. Punishment for Contempt. . 

A criminal act which at the same time constitutes contempt of court, and 
has been punished as such, may also be punished as a crime, but in such case 
the punishment for contempt may be considered in mitigation. [L. ’09, 
p. 895, § 21.] 


See infra, § 2372, criminal contempt. 


§ 2274. Sending Letter, When Complete. 

Whenever any statute makes the sending of a letter criminal, the offense 
shall be deemed complete from the time it is deposited in any postoffice or 
other place, or delivered to any person, with intent that it shall be for- 
warded; and the sender may be proceeded against in the county wherein it 
was so deposited or delivered, or in which it was received by the person to 
whom it was addressed. [L. *09, p. 895, $ 22.] 


§ 2275. Omission, When not Punishable. 

No person shall be punished for an omission to perform an act when 
such act has been performed by another acting in his behalf, and competent 
to perform it. [L. ’09, p. 895, § 23.] 

Compare Minn. Code, § 4770. 


§ 2276. Commitment to Washington State Training School. 

Whenever any boy between the ages of eight and sixteen years, or anv 
girl between the ages of eight and eighteen years, shall be found guilty of 
any crime, except murder or manslaughter, the court may, in its discretion, 
order such person committed to the Washington state training school to 
remain, in case of a boy, until he shall arrive at the age of eighteen years 
and, in case of a girl, until she shall arrive at the age of nineteen years, 
unless sooner paroled or legally discharged. [L. ’09, p. 896, § 24.] 


See notes to §§ 2253 and 2301. This section is fully covered; see notes following. 
See supra, § 1980, commitment of juvenile offenders to training school. 
See supra, § 1986, commitment and effect of discharge, 
See supra, § 1995, commitment of delinquent child to training school. 
See infra, $ 8615, incorrigible truants, when to be committed. 
See note to § 2253, supra. 
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§ 2277. Ccmmitment to Washington State Reformatory. 

Whenever any male person, between the ages of sixteen and thirty years, 
never before convicted in this state or elsewhere of any crime which under 
the laws of this state would amount to a felony, shall be convicted of any 
felony except murder, arson in the first degree, or robbery, the court may, in 
its discretion order such person to be committed to and confined in the 
Washington state reformatory. [L. ’09, p. 896, § 25.] 

Compare supra, §§ 2194, 2195, and infra, § 8585, commitment to state reformatory. 


§ 2278. Transfer of Prisoners. 

Whenever in their judgment, the welfare of any prisoner or prisoners 
confined in any penal institution shall require that any prisoner be removed 
from one institution to another, the board having control of such institution 
shall have authority to order such removal. [L. ’09, p. 896, § 26.] 


See infra, § 2284, transfer of insane prisoners. 
See infra, $$ 8536 and 8955, transportation of convicts and insane. 


§ 2279. Employment of Prisoners. 

The sheriff of each county shall employ all male persons sentenced to 
imprisonment in the county jail thereof in such manner and at such places 
within the county as may be directed by the board of county commissioners 
of such county. [L. ’09, p. 896, $ 27.] 


See supra, §§ 1933, 2209, fines, how worked out. 
See supra, $$ 1977, 1978, employment of vagrants. 
See infra, $5 8493, 8494, prisoners sentenced to labor when, 


§ 2280. Suspending Sentences. 

Whenever any person under the age of twenty-one years shall be con- 
victed of any crime except murder, burglary in the first degree, arson in the 
first degree. robbery, carnal knowledge of a female child under the age of 
ten years, or rape, the court may in its discretion, at the time of imposing 
sentence upon such person, direct that such sentence be stayed and suspended 
until otherwise ordered by such court. [L. ’09, p. 896, § 28.] 


See supra, § 2191, suspending sentences. See note to § 2253. 


§ 2281. Indeterminate Sentences. 

Whenever any person shall, be convicted of any felony for which no 
fixed period of confinement is imposed by law, the court shall, in addition to 
any fine or forfeiture which he may impose, direct that such person be con- 
fined in the state penitentiary, or in the Washington state reformatory, as 
the case may be, for a term not less than the minimum nor greater than the 
maximum term of imprisonment prescribed by law for the offense of which 
such person shall be convicted; and where no minimum term of imprison- 
ment is prescribed by law, the court shall fix the same in his discretion at not 
less than six months nor more than five years; and where no maximum term 
of imprisonment is prescribed by law, the court shall fix such maximum 
term of imprisonment. [L. ’09, p. 897, § 29.] 


For former laws, see supra, § 2193, indeterminate sentence to penitentiary. See note 
to § 2253. 


See supra, § 2195, indeterminate sentence to reformatory not repealed. 
§ 2282. The Board having Control to Determine Period of Imprisonment. 
The state board of control, acting in conjunction with the warden of the 
state penitentiary, or the board of managers of the Washington state reform- 
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atory, acting in conjunction with the superintendent of such reformatory, 
as the case may be, may at any time after the expiration of the minimum 
term of imprisonment for which such prisoner was committed thereto, direct 
that any prisoner confined in such institution shall be released on parole 
upon such terms and conditions as in their judgment they may prescribe in 
each case. [L. ’09, p. 897, § 30.] 


See supra, § 2223, and notes, paroles by governor. 

See infra, § 8538, record of credits. 

See infra, §§ 8545, 8551, 8588, paroles by governor. 

See infra, § 8552, discharge. 

See infra, §§ 8553, 8595, recommitment for violating paroles. 


§ 2283. Confinement of Insane Prisoners. 

Whenever, in the judgment of the court trying the same, any person 
convicted of a crime shall have been at the time of its commission unable 
by reason of his insanity, idiocy or imbecility, to comprehend the nature and 
quality of his act, or to understand that it was wrong, or shall be at the 
time of his conviction or sentence insane or an idiot or imbecile, such court 
may in its discretion direct that such person be confined for treatment in 
one of the state hospitals for the insane or in the insane ward of the state 
penitentiary, until such person shall have recovered his sanity. In deter- 
mining whether any person convicted of a crime was at the time of the 
commission thereof unable by reason of his insanity, idiocy or imbecility 
to comprehend the nature and quality of his act, or to understand that it 
was wrong. or is at the time of his conviction or sentence insane or an idiot 
or imbecile, the court may take counsel with one or more experts in the 
diagnosis and treatment of insanity, idiocy and imbecility, and may make 
such personal or other examination of the defendant as in his judgment 
may be necessary to aid in the determination. [L. ’09, p. 897, $ 31.] 


See note to § 2253. This section would fall, also, in case § 2259 is held unconstitu- 
tional, or ineffectual as a repeal of §§ 2173-2176. See note to § 2175. 

See supra, § 2176, acquittal and confinement of insane unsafe to be at large. 

See infra, $$ 5974-5978, confinement and discharge of the criminal insane. 


§ 2284. Removal of Insane Convict. 

Whenever in the judgment of the state board of control the welfare of 
any person confined in any penal institution, or in any institution for the 
care of the insane, shall require that he be removed for treatnıent or con- 
finement to another institution for the care of the insane, or to the insane 
ward of the state penitentiary, they shall be authorized to order such 
removal, but whenever a change is made in the location of any such inmate, 
a record open to the public shall be made and the relatives of such inmate 
shall be notified of the change. [L. ’09, p. 898, $ 32.] 


See supra, $ 2278, removal of prisoners for any cause, 


§ 2285. Imprisonment on Two or More Convictions. 

Whenever a person shall be convicted of two or more offenses before 
sentence has been pronounced for either, the imprisonment to which he is 
sentenced upon the second or other subsequent conviction shall commence 
at the termination of the first or other prior term or terms of imprisonment 
to which he is sentenced; and whenever a person while under sentence of 
felony shall commit another felony and be sentenced to another term of 
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imprisonment, such latter term shall not begin until the expiration of all 
prior terms. [L. 709, p. 898, $ 33.] 
Compare §§ 2177-2180, supra, on this subject. See note to $ 2253. 


§ 2286. Habitual Criminals. 

Every person convicted in this state of any erime of which fraud or 
intent to defraud is an element, or of petit larceny, or of any felony, who 
shall previously have been convicted, whether in this state or elsewhere, of 
any crime which under the laws of this state would amount to a felony, or 
who shall previously have been twice convicted, whether in this state or else- 
where, of petit larceny, or of any misdemeanor or gross misdemeanor of 
which fraud or intent to defraud is an element, shall be adjudged to be an 
habitual criminal and shall be punished by imprisonment in the state peni- 
tentiary for not less than ten years. 

Every person convicted in this state of any crime of which fraud or 
intent to defraud is an element, or of petit larceny, or of any felony, who 
shall previously have been twice convicted, whether in this state or else- 
where, of any crime which under the laws of this state would amount to a 
felony, or who shall previously have been four times convicted, whether in 
this state or elsewhere, of petit larceny, or of any misdemeanor or gross mis- 
demeanor of which fraud or intent to defraud is an element, shall be pun- 
ished by imprisonment in the state penitentiary for life. [L. ’09, p. 899, 
§ 34.] 


Compare §§ 2177-2180, supra, on this subject. 
See infra, $ 8554, second term convicts. 


§ 2287. Prevention of Procreation. 

Whenever any person shall be adjudged guilty of carnal abuse of a 
female person under the age of ten years, or of rape, or shall be adjudged 
to be an habitual criminal, the court may, in addition to such other punish- 
ment or confinement as may be imposed, direct an operation to be performed 
upon such person, for the prevention of procreation. [L. ’09, p. 899, § 35.] 

United States Const., Art. VIII, prohibits cruel or unusual punishments. 


§ 2288. Convicts Protected—Forfeitures Abolished. 

Every person sentenced to imprisonment in any penal institution shall be 
under the protection of the law, and any unauthorized injury to his person 
shall be punished in the same manner as if he were not so convicted or sen- 
tenced. A conviction of erime shall not work a forfeiture of any property, 
real or personal, or of any right or interest therein. All forfeitures in the 
nature of deodands, or in case of suicide or where a person flees from justice, 
are abolished. [L. ’09, p. 899, $ 36.] 

Forfeitures abolished, see Const., Art. I, § 15. 


§ 2289. Conviction of Public Officer Forfeits Office. 

The conviction of a public officer of any felony or malfeasance in office 
shall entail, in addition to such other penalty as may be imposed, the for- 
feiture of his office, and shall disqualify him from ever afterwards holding 
any public office in this state. [L. ’09, p. 900, $ 37.] 


§ 2290. Convict as Witness, 
Every person convicted of a crime shall be a competent witness in any 
civil or criminal proceeding, but his conviction may be proved for the pur- 
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pose of affecting the weight of his testimony, either by the record thereof, 
or a copy of such record duly authenticated by the legal custodian thereof, 
or by other competent evidence, or by his cross-examination, upon which he 
shall answer any proper question relevant to that inquiry, and the party 
cross-examining shall not be concluded by his answer thereto. [L. ’09, 
p. 900, § 38.] 


See supra, § 2147, competency of witnesses. 


$ 2291. Incriminating Testimony not to be Used. 

In every case where it is provided in this act that a witness shall not 
be excused from giving testimony tending to criminate himself, no person 
shall be excused from testifying or producing any papers or documents on 
the ground that his testimony may tend to criminate or subject him to a 
penalty or forfeiture; but he shall not be prosecuted or subjected to a pen- 
alty or forfeiture for or on account of any action, matter or thing concerning 
which he shall so testify, except for perjury or offering false evidence com- 
mitted in such testimony. [L. ’09, p. 900, $ 39.] 


Compare §§ 2149, 2150. See note to § 2253. 
See infra, § 2330, in bribery and corruption. 
See infra, § 2451, in abortion and selling drugs. 
See infra, $ 2480, in gambling ane swindling. 
See infra, § 2568, in criminal anarchy. 


§ 2292. Intent to Defraud. 

Whenever an intent to defraud shall be made an element of an offense, 
it shall be sufficient if an intent appears to defraud any person, association 
or body politic or corporate whatsoever. [L. ’09, p. 900, $ 40.] 


For former laws, see infra,.$ 2820, 


§ 2293. Crimes on Railway Trains, Boats, etc. 

The route traversed by any railway car, coach, train or other public 
conveyance. and the water traversed by any boat shall be criminal districts; 
and the jurisdiction of all public offenses committed on any such railway 
car, coach, train, boat or other public conveyance, or at any station or depot 
upon such route, shall be in any county through which said car, coach, train. 
boat or other public conveyance may pass during the trip or voyage, or in 
which the trip or voyage may begin or terminate. [L. ’09, p. 900, $ 41.1 


See Const., Art. I, § 22, right to trial by jury of county where offense is alleged to 
have been committed. 


§ 2294. Application to Prior Offenses. 

Nothing contained in any provisions of this act shall apply to an offense 
committed or act done at any time before the day when this act shall take 
effect. Such an offense shall be punished according to, and such act shall 
be governed by, the provisions of law existing when it is done or committed, 
in the same manner as if this act had not been passed. [L. *09, p. 901, $ 42.] 


See supra, § 2006, general saving clause. 
See supra, § 2221, general saving clause in act of 1901, Ex. Ses., p. 19. 


§ 2295. Application to Existing Civil Rights. 

Nothing in this act shall be deemed to affect any civil right or remedy 
existing at the time when it shall take effect, by virtue of the common law 
or of the provision of any statute. [L. ’09, p. 901, $ 43.] 

The title to this act seems to limit its scope to criminal matters. See note to $ 2304. 
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§ 2296. Civil Remedies Preserved. 

The omission to specify or affirm in this act any liability to any damages, 
penalty, forfeiture or other remedy, imposed by law, and allowed to be 
recovered or enforced in any civil action or proceeding, for any act or omis- 
sion declared punishable herein, shall not affect any right to recover or en- 
force the same. [L. ’09, p. 901, § 44.] 


See note to last section. 


§ 2297. Proceedings to Impeach, etc., Preserved. 

The omission to specify or affirm in this act any ground of forfeiture 
of a public office or other trust or special authority conferred by law, or any 
power conferred by law to impeach, remove, depose or suspend any public 
officer or other person holding any trust, appointment or other special 
authority conferred by law, shall not affect such forfeiture or power, or any 
proceeding authorized by law to carry into effect such impeachment, 
removal, deposition or suspension. [L. ’09, p. 901, § 45.] 


§ 2298. Rule of Construction. 
Every provision of this act shall be construed according to the fair im- 
port of its terms. [L. ’09, p. 902, $ 46.] 


§ 2299. Common Law to Supplement Statute. 

The provisions of the common law relating to the commission of crime 
and the punishment thereof, in so far as not inconsistent with the insti- 
tutions and statutes of this state, shall supplement all penal statutes of this 
state and all persons offending against the same shall be tried in the superior 
courts of this state. [L. ’09, p. 902, § 47.] 


For former laws, see infra, § 2723. 


§ 2300. To be Construed as Continuation of Former Acts. 
The provisions of this act, in so far as they are substantially the same as 


existing statutes, shall be construed as continuations thereof and not as new 
enactments. [L. ’09, p. 902, § 48.] 


See next section, apparently inconsistent with this section. 


§ 2301. Act as Measure of Law. 

No statute, law or rule is continued in force because it is consistent with 
the provisicns of this act on the same subject; but in all cases provided for 
by this act, all statutes, laws and rules heretofore in force in this state, 
whether consistent or not with the provisions of this act, unless expressly 
continued in force by it, are repealed and abrogated. [L. ’09, p. 902, $ 49.] 


See supra, § 2300, consistent statutes construed as continuations of earlier acts. 

See infra, § 2304, all acts or parts of acts inconsistent herewith repealed. 

Much that is “provided for by this act on the same subject” was already covered by 
special legislation of a purely regulative nature enforced by and imposing fines and 
penalties for misdemeanors or offenses created. In view of the restricted title of this 
act, and of the inconsistency between this and other sections, it seems that a reasonable 
construction of this section would limit its application strictly to the provisions em- 
braced in the old Penal Code. Accordingly, all special legislation imposing regulative 
fines and penalties for misdemeanors or offenses created are retained as concurrent or 
additional remedies not included within the title of this act. 

There are a number of sections of the old Penal Code not “provided for by this act on 
the same subject” and not inconsistent with any provisions of this act, the repeal of 
which, accordingly, depends entirely upon the schedule of renealed acts in § 2304, infra. 
In view of the fact that these sections are not mentioned in the title and that many 
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other sections of the old Penal Code are not mentioned, repealed, or affected, these sec- 
tions may be still in force. From a cursory inspection, it would seem that the following 
sections repealed by the schedule in $ 2304 might not be “provided for by this act on 
the same subject,” or inconsistent with any provision of this act, viz.: 


LIST OF ACTS NOT PROVIDED FOR ON SAME SUBJECT: 


$ 2762, cruelty to children. 

$ uch reckless shooting, ete. 

$$ 2772, 2773, flourishing and exhibiting dangerous weapons, etc. 

§ 2804, presumption from possession of range stock. 

$ 2813, allegations and proof on embezzlement of public funds, 

§ 2817, secreting or destroying wills, 

§ 2834, malicious injury to vessels. 

88 2846, 2847, misrepresentations of pedigree. 

$ 2850, drawing check without funds. 

§ 2864, failure to attend as witness. 

§ 2877, willful inhumanity to prisoners, 

$ 2880, auditor issuing illegal warrant. . 

§ 2881, officer purchasing or discounting warrants, 

§ 2885, failure of officers to complain of violations, 

§ 2894, living in a state of adultery. 

§§ 2904- 2907, keeping house of ill- fame, 

§ 2910, duty of officers as to prize- -fights, 

$ 2912, question of obscenity for jury. 

8 2918, duty of oflicers as to Sunday closing. 

§ 2922, liability of owner of gambling-houses, 

§ 2925, leasing premises for prostitution. 

88 2927-2930, duty of officers as to gambling, 

§ 2930, gambling with Indians. 

§ 2940, putting out poison without notice. 

$$ 2946, 2947, opium smoking and evidence thereof, 

88 2949, 29 50, obstructing highways. 

§ 2952, failure of road supervisor to perform duty. 

§ 2962, selling liquor without a license, 

§ 2964, allowing minor to play cards, 

§ 2965, minor misrepresenting age. 

§ 2966, sale of liquor to Indians. 

§§ 2082, 2983, proceedings to prevent cock-fights, trial, ete. 

See, also, $$ 2517, 2751, 2788, 2802, 2812, 2825-2830, 2838, 2890, 2942, 2955, 2975, 
2981, 2988, 


§ 2302. Repeal does not Revive Former Law. 

The repeal or abrogation by this act of any existing law shall not revive 
any former law heretofore repealed, nor affect any right already existing 
or accrued or any action or proceeding already taken, except as in this act 
provided; nor does it repeal any private statute or statute affecting civil 
rights or liabilities not expressly repealed. [L. ’09, p. 902, § 50.] 


The title of this act seems to limit its scope to criminal matters. See note to $ 2304. 
See supra, §§ 2295, 2296, no civil rights affected. 


§ 2303. Definition of Terms. 

In construing the provisions of this act, save when otherwise plainly 
declared or clearly apparent from the context, the following rules shall be 
observed: 

(1.) Each of the words ‘‘neglect,’’ ““nesligence,”” ‘‘negligent,’’ and ““negli- 
gently’’ shall import a want of such attention to the nature or probable con- 
sequences of an act or omission as an ordinarily prudent man usually exer- 
cises in his own business. 

(2.) Each of the words ‘‘corrupt’’ and ‘‘corruptly’’ shall import a wrong- 
ful desire to acquire or cause some pecuniary or other advantage to himself 
or another, by the person to whom applicable. 
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(3.) ‘‘Malice’’ and ‘‘maliciously’’ shall import an evil intent, wish or de- 
sign to vex, annoy or injure another person. Malice may be inferred from 
an act done in willful disregard of the rights of another, or an act wrongfully 
done without just cause or excuse, or an act or omission of duty betraying 
a willful disregard of social duty. 

(4.) The word ‘‘knowingly’’ imports a knowledge that the facts exist 
which constitute the act or omission of a crime, and does not require 
knowledge of its unlawfulness; knowledge of any particular fact may be 
inferred from the knowledge of such other facts as should put an ordinarily 
prudent man upon inquiry, 

(5.) Whenever an intent to defraud constitutes a part of a crime, it is 
not necessary to aver or prove an intent to defraud any particular person. 

(6.) The word ‘‘boat’’ shall include ships, steamers and other structures 
adapted to navigation or movement from place to place by water. 

(7.) The word “signature?” shall include any memorandum, mark, or sign 
made with intent to authenticate any instrument or writing, or the subscrip- 
tion of any person thereto. 

(8.) The word ‘‘writing’’ shall include printing. 

(9.) The word ‘‘property’’ shall include both real and personal property. 

(10.) The term ‘‘real property’’ shall include every estate, interest and 
right in lands, tenements and hereditaments, corporeal or incorporeal. 

(11.) The term ‘‘personal property’’ shall include dogs and all domestic 
animals and birds, water, gas and electricity, all kinds or descriptions of 
money, chattels and effects, all instruments or writings completed and ready 
to be delivered or issued by the maker, whether actually delivered or issued 
or not, by which any claim, privilege, right, obligation or authority, or any 
right or title to property real or personal, is, or purports to be, or upon the 
happening of some future event may be evidenced, created, acknowledged, 
transferred. increased, diminished, encumbered, defeated, discharged or 
affected, and every right and interest therein. 

(12.) The word ‘‘bond’’ shall include an undertaking. 

(13.) Words in the present tense shall include the future tense; and in the 
masculine shall include the feminine and neuter genders; and in the singular 
shall include the plural; and in the plural shall include the singular. 

(14.) The word ‘‘person’’ shall include a corporation or joint stock associa- 
tion; and whenever it is used to designate a party whose property may be 
the subject of the offense, it shall also include the state, or any other state, 
government or country whicb may lawfully own property within this state. 

(15.) The term ‘‘judge’’ shall include every judicial officer authorized, 
alone or with others, to hold or preside over a court of record. 

(16.) Any person shall be deemed an ‘‘owner’’ of any property who has a 
general or special property in the whole or any part thereof, or lawful posses- 
sion thereof, either actual or constructive. 

(17.) The words ‘‘dwelling-house’’ shall include every building or 
structure which shall have been usually occupied by a person lodging therein 
at night, and whenever it shall be so constructed as to consist of two or more 
parts or rooms occupied or intended to be occupied, whether permanently 
or temporarily, by different tenants separately by usually lodging therein 
at night, or for any other separate purpose, each part shall be deemed a 
separate dwelling-house of the tenant occupying the same. 
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(18.) The word ‘‘building’’ shall include every house, shed, boat, water 
eraft, railway car, tent or booth, whether completed or not, suitable for 
atfording shelter for any human being, or as a place where any property is 
or shall be kept for use, sale or deposit. 

(19.) The word ‘‘night-time’’ shall include the period between sunset and 
sunrise; the word ‘‘daytime’’ the period between sunrise and sunset. 

(20.) The word ‘‘break,’’ when used in connection with the crime of 
burglary, shall include: 

(a) Breaking or violently detaching any part, internal or external, of a 
building; 

(b) Opening, for the purpose of entering therein, any outer door of a 
building or of any room, apartment or set of apartments therein separately 
used and occupied, or any window, shutter, scuttle or other thing used for 
covering or closing any opening thereto or therein, or which gives passage 
from one part thereof to another; 

(c) Obtaining entrance into such building or apartment by any threat or 
artifice, used for that purpose, or by collusion with any person therein; 

(d) Entering such building, room or apartment by or through any pipe, 
chimney or other opening, or by excavating or digging through or under a 
building or the walls or foundation thereof. 

(21.) The word ‘‘enter,’’ when constituting an element or part of a crime, 
shall include the entrance of the offender, or the insertion of any part of his 
body, or of any instrument or weapon held in his hand and used or intended 
to be used to threaten or intimidate a person, or to detach or remove property. 

(22.) The term ‘‘railway’’ or ‘‘railroad’’ shall include all railways, rail- 
roads and street railways, whether operated by steam, electricity or any 
other motive power. . 

(23.) The words ‘‘indicted’’ and ‘‘indictment’’ shall include ‘‘informed 
against”? and ‘‘information’’; and the words ‘‘informed against’’ and ‘‘in- 
formation’’ shall include the words ‘‘indicted’’ and ‘‘indictment.’’ 

(24.) The words ‘‘officer’’ and ‘‘public officer’’ shall include all assistants, 
deputies, clerks and employees of any public officer and all persons exercising 
or assuming to exercise any of the powers or functions of a public officer. 

(25.) The word ‘‘juror’’ shall include a talesman, and extend to jurors 
in all courts, whether of record or not. 

(26.) The word ““prisoner”” shall include any person held in custody uuder 
lawful arrest. 

(27.) The word ‘‘prison’’ shall mean any place designated by law for the 
keeping of persons held in custody under process of law, or under lawful 
arrest. [L. ’09, p. 902, $ 51.] 


§ 2304. Acts Repealed. 

All acts or parts of acts enumerated in the following schedule, and all 
acts. and parts of acts in conflict with the provisions hereof, are hereby 
repealed. 

SCHEDULE OF ACTS REPEALED. 

Ballinger’s Annotated Codes and Statutes of Washington, sections 3485, 
3486, 3766, 4372, 4376. 6724, 6727 to 6736, inclusive; 6773 to 6776 inclusive; 
6866, 6908, 6910 to 6916, inclusive; 6925 to 6927, inclusive; 6945; 7035 to 
7071, inclusive; 7073 to 7089, inclusive; 7094 to 7101, inclusive; 7103 to 7116, 


1120 


Cuar. 1] GENERAL PROVISIONS, § 2304 


inclusive; 7118 to 7126, inclusive; 7128 to 7132, inclusive; 7136 to 7142, in- 
clusive; 7144, 7145, 7146a, 7147, 7154, 7155, 7156, 7160, 7165 to 7168, inclusive; 
7175, 7176, 7185 to 7231, inclusive; 7233 to 7256, inclusive; 7259, 7260, 7261, 
7264, 7265, 7266, 7268, 7269, 7275 to 7286, inclusive; 7288, 7293 to 7296, inclu- 
sive; 7298 to 7301, inclusive; 7305, 7306, 7310 to 7317, inclusive; 7322, 7323, 
7324, 7334 to 7343, inclusive; 7404, 7405, 7435 to 7440, inclusive; 

Laws of Washington, 1901, chapters 17, 25, 34, 40, 59, 145, 154; 

Laws of Washington, 1903, chapters 5, 13, 14, 45, 51, 52, 55, 56, 112, 123, 
128, 131, section 1; 

Laws of Washington, 1905, chapters 24, 33, 42, 49, 77, 98, 158, 179; 

Laws of Washington, 1907, chapters 35, 39, 103, 128, 148, 155, 169, 170. 
{L. *09, p. 906, $ 52.] 


This title embraces chapter 249, Laws of 1909, commonly called the “Penal Code of 
1909.” Although it is not a complete penal code, it embraces more than a mere definition of 
“Crimes and Punishments.” The title of the act is: “An act relating to crimes and pun- 
ishments, and the rights and custody of persons accused or convicted of crime, and 
repealing certain acts.” 

In view of the general nature of the title of this act, a doubt exists as to the effect of 
this schedule of acts repealed. Accordingly, in so far as the repealed acts seem not in con- 
flict with other provisions of this act, or not clearly embraced in the title of this act, they 
are all retained. The former conflicting laws defining crimes and punishments are retained 
in the appendix. This schedule of acts repealed will, therefore, be found herein, in the 
order named in this section, in the following sections of this compilation: 2983, 3200, 3201, 
5561, 9317, 9321, 1967, 1970 to 1979 inclusive; 2722 to 2725, inclusive; 2078, 2117, 2119 
to 2125, inclusive; 2131 to 2133, inclusive; 2157, 2726 to 2762, inclusive; 2763 to 2779, 
inclusive; 2784 to 2791, inclusive; 2792 to 2806, inclusive; 2807 to 2815, inclusive; 2816 to 
2820, inclusive; 2821 to 2827, inclusive; 2828, 2830, 2831, 2832, 2833, 2834, 2835, 2836, 
2843 to 2845, inclusive; 2846, 2847, 2851 to 2894, inclusive; 2896 to 2922, inclusive; 2923, 
2924, 2925, 2926, 2927, 2928, 2929, 2930, 2936 to 2947, inclusive; 2948, 2949 to 2952, in- 
elusive; 2953 to 2956, inclusive; 2957, 2958, 2960 to 2967, inclusive; 2969, 2970, 2971, 
2972 to 2981, inclusive; 2982 to 2989, inclusive; 2888, 2840, 2793, 2841, 2740, 2829, 2990, 
2792, 2801, 2842; 2780 to 2783, inclusive; 2931, 2932, 2917, 2970, 2837, 2838, 2839, 2902, 
2903, 2729, 2848, 2191, 2192, 2757, 3672, 2850, 2799, 2959, 2991, 2935, 3896, 3897, 5933, 
6570, 6571, 2968, 2193; 8548 to 8554, inclusive; 2989, 2155. 

This list includes all of the schedule except chapter 179, Laws of 1905, which was 
held void in Leonard v. Bassindale, 46 Wash. 301. 

A number of the above sections sought to be repealed are part of the Criminal Code of 
Procedure, Title XIII; and many other sections of that title are embraced within, im- 
pliedly repealed by, or inconsistent with, various sections of this act. Title XIII is, 
however, retained in its entirety, because of the doubt as to whether the general clause 
in the title of this act, “rights and custody of persons accused or convicted of crime,” is 
sufficient to authorize amendments or implied repeals of the Criminal Code of Procedure; 
especially as this act does not purport to cover procedure, or to be a complete act on 
the “rights and custody” of accused persons, 

The above schedule of repealed acts does not include all of the old Penal Code nor all 
the later penal enactments: See note to § 2697, infra. 

The above schedule of repealed acts embraces a number of sections of the old Penal 
Code which are not covered by, nor in conflict or inconsistent with, any of the pro- 
visions of this act: See note to § 2301, supra, for acts not “provided for by this act on 
the same subject.” 

Rem. Wash. Code, Vol. L.—71 
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CHAPTER II. 


RIGHTS OF ACCUSED. 
$ 2305. Right to Counsel. , 

Whenever a defendant shall be arraigned upon the charge that he has 
committed any felony, and shall request the court to appoint counsel to assist 
in his defense, and shall by his own oath or such other proof as may be re- 
quired satisfy the court that he is unable, by reason of poverty, to procure 
counsel, the court shall appoint counsel, not exceeding two, for such defend- 
ant, to be paid, upon its order by the county in which such proceeding is had, 
compensation not exceeding ten dollars per day for each counsel, for the 
number of days such counsel is actually employed in court upon the trial. 
[L. 709, p 906, $ 53.] 


See, supra, § 2095, right to counsel. 
As to conflict between this chapter and the Criminal Code of Procedure, see note to 
_ § 2253, supra. 


§ 2306. Witnesses. 

Every person accused of crime shall have the right to meet the witnesses 
produced against him face to face: Provided, that whenever any witness 
whose deposition shall have been taken pursuant to law by a magistrate, 
in the presence of the defendant and his counsel, shall be absent, and cannot 
be found when required to testify upon any trial or hearing, so much of such 
deposition as the court shall deem admissible and competent shall be admitted 
and read as evidence in such case. [L. ’09, p. 907, $ 54.] 


Compare §§ 2131 and 2132, supra. 
The proviso to this section is believed to be unconstitutional. See notes to § 2131, supra. 


§ 2307. Right to Subpoena. 

Every person charged with the commission of a crime shall have the right 
upon the trial of such charge to be heard in person or by counsel, and to 
produce witnesses and proofs in his favor and to have compulsory process 
to compel the attendance of all witnesses who may be necessary for his 
proper defense. [L. ’09, p. 907, § 55.] 


Compare § 2132, supra. 
See Coust., Art. I, § 22, covering this subject. 


§ 2308. Presumption of Innocence—Conviction of Lowest Degree, When. 

Every person charged with the commission of a crime shall be presumed 
innocent until the contrary is proved by competent evidence beyond a reason- 
able doubt: and when an offense has been proved against him, and there 
exists a reasonable doubt as to which of two or more degrees he is guilty, he 
shall be convicted only of the lowest. [L. ’09, p. 907, $ 56.] 


Compare Minn. Code, § 4784. 
See supra, § 2263, jury to determine degree. 


§ 2309. Conviction, When had. 

No person informed against or indicted for a crime shall be convicted 
thereof, unless by admitting the truth of the charge in his plea, by confession 
in open court, or by the verdict of a jury, accepted and recorded by the 
court. [L. ’09, p. 907, $ 57.] 


Compare Minn. Code, $ 4785, 
For former laws, see § 2133, supra. 
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$ 2310. Bail, When Allowable. 

Every person charged with an offense, except that of murder in the first 
degree, where the proof is evident or the presumption great, may be bailed 
by sufficient sureties, and bail shall justify and have the same rights as in 
civil cases, except as otherwise provided by law. The amount of bail in each 
case shall be determined by the court in its discretion and may from time to 
time be increased or decreased as circumstances may justify. [L. ’09, p. 908, 
§ 58.] 

Compare § 2078, supra, right to bail as fixed by Title XIII, on procedure, 


§ 2311. Proceedings Within Thirty Days. 

Whenever a person has been held to answer to any criminal charge, if 
an indictment be not found or information filed against him within thirty 
days, the court shall order the prosecution to be dismissed, unless good cause 
to the contrary be shown. [L. *09, p. 908, $ 59.] 


See supra, $ 2119, identical enactment, 


$ 2312. Trial Within Sixty Days. 

If a defendant indicted or informed against for an offense, whose trial 
has not been postponed upon his own application, be not brought to trial 
within sixty days after the indictment is found or the information filed, the 
court shall order it to be dismissed, unless good cause to the contrary is 
shown. [L. *09, p. 908, $ 60.] 


See supra, $ 2120, identical enactment. 


$ 2313. Discharge of Defendant and Bail upon Dismissal. ' 

Whenever the court shall direct any criminal prosecution to be dismissed, 
the defendant shall, if in custody, be discharged therefrom, or if admitted to 
bail, his bail shall be exonerated, and if money has been deposited instead of 
bail it shall be refunded to the person depositing the same. [L. ’09, p. 908, 
§ 61.] 


See supra, § 2122, identical enactment. 


§ 2314. Nolle Prosequi. 

The court may, either upon its own motion or upon application of the 
prosecuting attorney, and in furtherance of justice, order any criminal prose- 
cution to be dismissed; but in such case the reason of the dismissal must 
be set forth in the order, which must be entered upon the record. No prose- 
cuting attorney shall hereafter discontinue or abandon a prosecution except 
as provided in this section. [L. ’09, p. 908, $ 62.] 


Compare § 2123, supra. See note to § 2253. 
See supra, § 2124, nolle prosequi abolished, 


§ 2315. Dismissal, When a Bar. 

An order dismissing a prosecution under the provisions of sections 2311, 
2312, or 2314 shall bar another prosecution for a misdemeanor or gross mis- 
demeanor where the prosecution dismissed charged the same misdemeanor 
or gross misdemeanor, but in no other case shall such order of dismissal bar 
another prosecution. [L. ’09, p. 909, § 63.] 

Compare § 2125, supra. 
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§ 2316. Acquittal, When a Bar. 

No order of dismissal or directed verdict of not guilty on the ground of 
a variance between the indictment or information and the proof, or on the 
ground of any defect in such indictment or information, shall bar another 
prosecution for the same offense. Whenever a defendant shall be acquitted 
or convicted upon an indictment or information charging a crime consisting 
of different degrees, he cannot be proceeded against or tried for the same 
crime in another degree, nor for an attempt to commit such crime, or any 
degree thereof. [L. ’09, p. 909, § 64.] 


Compare Minn. Code, $ 4792. i 
Compare § 2117, supra, acquittal on ground of no variance. See note to $ 2253. 
.Compare § 2166, supra, acquittal on charge consisting of different degrees, 


CHAPTER III. 
CRIMES AGAINST THE SOVEREIGNTY OF THE STATE, 


§ 2317. Treason Defined—Penalty. 
Treason against the people of the state consists in— 

1. Levying war against the people of the state, or 

2. Adhering to its enemies, or 

3. Giving them aid and comfort, 

Treason is punishable by death. 

No person shall be convicted for treason unless upon the testimony of 
two witnesses to the same overt act or by confession in open court. [L. *09, 
p. 909, § 65.] 


Compare N. Y. P. C., $$ 37, 38; Minn. Code, $ 4793, 
Treason is defined by Const., Art, I, § 27. 


$ 2318. Levying War. 

To constitute levying war against the state an actual act of war must 
be committed. To conspire to levy war is not enough. When persons arise 
in insurrection with intent to prevent, in general, by force and intimidation, 
the execution of a statute of this state, or to force its repeal, they shall be 
guilty of levying war. But an endeavor, although by numbers and force of 
arms, to resist the execution of a law in a single instance, and for a private 
purpose, is not levying war. [L. ’09, p. 909, $ 66.] 

Compare Minn. Code, § 4750; N. Y. P. C., § 40. 


$ 2319. Misprision of Treason. 

` Every person having knowledge of the commission of treason, who con- 
ceals the same, and does not, as soon as may be, disclose such treason to the 
governor or a judge of the supreme court or a superior court, shall be guilty 
of misprision of treason and punished by a fine of not more than one thousand 
dollars, or by imprisonment in the state penitentiary for not more than five 
years or in a county jail for not more than one year. [L. *09, p. 910, $ 67.] 


Compare Minn, Code, $ 4794, 
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CHAPTER IV. 
CRIMES BY OR AGAINST PUBLIC OFFICERS. 
The subchapters of this act are preserved as enacted. For other crimes herein by or 
against public officers, not included in this subchapter, see infra: 
§ 2569, Misappropriation and falsification of accounts by public officer. 
570, Other violations by officers. 
§ 257 L Misappropriation, by municipal treasurers, 
2534, False certificate to certain instruments, 
$ 2605, Grand larceny by officers. 
§ 2611, Oppression under color of office. 
§ 2612, Extortion by public officer. 
§ 2613, Blackmail. 
§ 2616, Personating an officer. 
§ 2627, Fraudulently presenting claim to public officer. 
§ 2671, Solemnizing unlawful marriage. 
$ 267 2, Obstructing public officer. 
Officers’ failure to prosecute, and enforce laws, see infra, $$ 2918, 2927, 2928, 2930, 2952, 
5286, 5400, and specific heads, 
§ 2320. Bribery of Public Officer. 
Every person who shall give, offer or promise, directly or indirectly, any 
compensation, gratuity or reward to any executive or administrative oflicer 
ot the state, with intent to influence him with respect to any act, decision, 
vote, opinion or other proceeding, as such officer; or who shall give, offer or 
promise, directly or indirectly, any compensation, gratuity or reward to a 
member of the legislature, or attempt, directly or indirectly, by menace, de- 
ceit, suppression of truth or other corrupt means, to influence such member 
to give or withhold his vote, or to absent himself from the house of which he 
is a member or from any committee thereof; or who shall give, offer or 
promise, directly or indirectly, any compensation, gratuity or reward to a 
judicial officer, Juror, referee, arbitrator, appraiser, assessor or other persou 
authorized by law to hear or determine any question, matter, cause, proceed- 
ing or controversy, with intent to influence his action, vote, opinion or de- 
cision thereupon; or shall give, offer or promise, directly or indirectly, 
any compensation, gratuity or reward to a person executing any of the 
functions of a public officer other than as hereinbefore specified, with intent 
to influence him with respect to any act, decision, vote or other proceeding 
in the exercise of his powers or functions, shall be punished by imprison- 
ment in the state penitentiary for not more than ten years, or by a fine of not 
more than five thousand dollars, or by both. [L. ’09, p. 910, § 68.] 
Compare Minn. Code, $ 4799; N. Y. P. C., $5 44, 66, 71, 78. 
For former laws, see infra, §§ 2867, 2868, 2869. 
See infra, §§ 4963, 4969, bribery of voter. 

§ 2321. Asking or Receiving Bribe. 

Every executive or administrative officer or person elected or appointed 
to an executive or administrative office who shall ask or receive, directly or 
indirectly, any compensation, gratuity or reward, or any promise thereof, 
upon an agreement or understanding that his vote, opinion or action upon any 
matter then pending, or which may by law be brought before him in his official 
capacity, shall be influenced thereby; and every member of either house of 
the legislature of the state who shall ask or receive, directly or indirectly, any 
compensation, gratuity or reward, or any promise thereof, upon an agreement 
or understanding that his official vote, opinion, Judgment or action shall be 
influenced thereby, or shall be given in any particular manner, or upon 
any particular side of any question or matter upon which he may be 
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required to act in his official capacity; and every judicial officer, and 
every person who executes any of the functions of a public office not 
hereinbefore specified, and every person employed by or acting for the state 
or for any public officer in the business of the state, who shall ask or 
receive, directly or indirectly, any compensation, gratuity or reward, or any 
promise thereof, upon an agreement or understanding that his vote, opinion, 
judgment, action, decision or other official proceeding shall be influenced 
thereby, or that he will do or omit any act or proceeding or in any way neglect 
or violate any official duty, shall be punished by imprisonment in the state 
penitentiary for not more than ten years, or by a fine of not more than five 
thousand dollars, or by both. [L. ’09, p. 911, § 69.] 


Compare Minn. Code, $ 4800; N. Y. P. C., $$ 45, 67, 72. 
For former luws, see infra, §§ 2867, 2868, 2869. 


§ 2322. Juror, etc., Accepting Bribe. 

Every juror, referee, arbitrator, appraiser, assessor, or other person 
authorized by law to hear or determine any question, matter, cause, contro- 
versy or proceeding, who shall ask or receive, directly or indirectly, any com- 
pensation, gratuity or reward, or any promise thereof, upon an agreement 
or understanding that his vote, opinion, action, judgment or decision shall 
be influenced thereby, shall be punished by imprisonment in the state peni- 
tentiary for not more than ten years, or by fine of not more than five thousand 
dollars, or by both. [L. ’09. p. 911, $ 70.] 


Compare Minn. Code, $ 4801; N. Y. P. C., § 74. 
For former laws, see infra, § 2867. 


§ 2323. Bribing Witness. 
Every person who shall give, offer or promise, directly or indirectly, 
any compensation, gratuity or reward to any witness or person who may be 
called as a witness upon an agreement or understanding that the testimony of 
such witness shall be thereby influenced, or who shall willfully attempt by any 
other means to induce any witness or person who may be called as a witness 
to give false testimony, or to withhold true testimony, shall be punished by 
imprisonment in the state penitentiary for not more than ten years, or by a 
fine of not more than five thousand dollars. or by both. [L. ’09, p. 912, $ 71.] 
Compare Minn. Code, $ 4802; N. Y. P. C., $ 113. 
For former laws, see infra, §§ 2860, 2888, 
See infra, $ 2363, tampering with witness. 

§ 2324. Witness Accepting Bribe. 

Every person who is or may be a witness upon a trial. hearing. investiga- 
tion or other proceeding before any court, tribunal or officer authorized to 
hear evidence or take testimony, who shall ask or receive, directly or indi- 
rectly, any compensation, gratuity or reward, or any promise thereof, upon 
an agreement or understanding that his testimony shall be influenced thereby, 
or that he will absent himself from the trial, hearing or other proceeding, 
shall be punished by imprisonment in the state penitentiary for not more 
than ten years, or by a fine of not more than five thousand dollars, or by both. 
LE. 2099 is O12: 8.772.) 

Compare Minn. Code, $ 4803; N. Y. P. C., $ 80. 


s 


§ 2325. Influencing Juror. 
Every person who shall influence, or attempt to influence, improperly, a 
Juror in a civil or criminal action or any proceeding, or any person chosen or 
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appointed as an arbitrator or referee, in respect to his verdict, judgment, 
report, award or decision in any cause or matter pending or about to be 
brought before him, in any case or in any manner not hereinbefore provided 
for, shall be guilty of a gross misdemeanor. [L. ’09, p. 912, § 73.] 


Compare Minn. Code, $ 4804; N. Y, P. C., $ 75. 
For former laws, see infra, § 2868. 


§ 2326. Juror, etc., Promising Verdict, etc. 

‘ Every juror and every person chosen or appointed arbitrator or referee, 
who shall make any promise or agreement to give a verdict, judgment, report, 
award or decision for or against any party, or who shall willfully receive any 
communication, book, paper, instrument or information relating to a cause 
or matter pending before him, except according to the regular course of pro- 
ceeding upon the trial or hearing of such cause or matter, shall be guilty of 
a gross misdemeanor. [L. ’09, p. 913, § 74.] 

Compare Minn. Code, $ 4805; N. Y. P. C., $ 173. 


$ 2327. Misconduct of Officer Drawing Jury. 

Every person charged by law with the preparation of any jury list or list 
of names from which any jury is to be drawn, and every person authorized 
by law to assist at the drawing of a grand or petit jury to attend a court or 
term of court or to try any cause or issue, who shall — 

(1.) Place in any such list any name at the request or solicitation, direct 
or indirect, of any person; or 

(2.) Designedly put upon the list of jurors, as having been drawn, any 
name which was not lawfully drawn for that purpose; or 

(3.) Designedly omit to place upon such list any name which was lawfully 
drawn; or 

(4.) Designedly sign or certify a list of such jurors as having been drawn 
which were not lawfully drawn; or 

(5.) Designedly and wrongfully withdraw from the box or other receptacle 
for the ballots containing the names of such jurors any paper or ballot law- 
fully placed or belonging there and containing the name of a juror, or omit to 
place therein any name lawfully drawn or designated, or place therein a 
paper or ballot containing the name of a person not lawfully drawn, and 
designated as a juror; or 

(6.) In drawing or impaneling such jury, do any act which is unfair, par- 
tial or improper in any respect; 

Shall be guilty of a gross misdemeanor. [L. ’09, p. 913, $ 75.] 


Compare Minn. Code, $ 4806; N. Y. P. C., $ 76. 
For former laws, see infra, §§ 2863, 2865. 


§ 2323. Soliciting Jury Duty. 

Every person who shall, directly or indirectly, solicit or request any 
person charged with the duty of preparing any jury list to put his name, 
or the name of any other person. on any such list, shall be guilty of a gross 
misdemeanor. [L. ’09, p. 914, § 76.] 


Compare Minn. Code, § 4807. 
For former laws, see infra, $ 2862, 


$ 2329. Misconduct of Officer in Charge of Jury. 
Every person to whose charge a jury shall be committed by a court or 
magistrate, who shall knowingly, without leave of such court or magistrate, 
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permit them or any one of them to receive any communication from any per- 
son, to make any communication to any person, to obtain or receive any book, 
paper or refreshment, or to leave the jury-room, shall be guilty of a gross 
misdemeanor. [L. *09, p. 914, $ 77.] 

Compare Minn. Code, $ 4808; N, Y. P. C., $ 77. 


§ 2330. Offender a Competent Witness. 

Every person offending against any of the provisions of law relating to 
bribery or corruption shall be a competent witness against another so offend- 
ing and shall not be excused from giving testimony tending to criminate 
himself. [L. ’09, p. 914, § 78.] 


Compare Minn. Code, $ 4809; N. Y. P. C., $ 79. 
Compare $5 2149, 2150, supra. 


$ 2331. Interfering With Public Officer. 

Every person who, by means of any threat, force or violence, shall at- 
tempt to deter and prevent any executive or administrative officer from per- 
forming any duty imposed upon him by law, or who shall knowingly resist 
by force or violence any executive or administrative officer in the perform- 
ante of his duty, shall be guilty of a gross misdemeanor. [L. *09, p. 914, 
$ 79.] | 


Compare Minn. Code, $ 4810; N. Y. P. C.. $5 46, 47. 
For former laws, see infra, $ 2874. 
See, also, infra, $ 2366, and notes, 


§ 2332. Offering Reward for Appointment, 

Every person who shall give, offer or promise, directly or indirectly, any 
compensation, gratuity or reward, in consideration that he or another person 
shall be appointed to a public office, or to a clerkship, deputation or other 
subordinate position in such office, or that he or any other person shall be 
permitted to exercise, perform or discharge any prerogative or duty or re- 
ceive any emolument of such office, shall be guilty of a gross misdemeanor. 
[L. ’09, p. 914, $ 80.] 

Compare Minn. Code, $ 4811; N. Y. P. C., $ 52, 


$ 2333. Grafting. 

Every person who shall ask or receive any compensation, gratuity or 
reward, or any promise thereof, upon the representation that he can, directly 
or indirectly, or in consideration that he shall, or shall attempt to, directly 
or indirectly, influence any public officer, whether executive, administrative, 
judicial or legislative, to refuse, neglect, or defer the performance of any 
official duty; or who shall ask or receive any compensation, gratuitv or re- 
ward, or any promise thereof, the right to retain or receive which shal] be 
conditioned that such person shall, directly or indirectly, successfully in- 
fluence by any means whatever any executive, administrative or legislative 
officer, in respect to any act, decision, vote, opinion or other proceeding, as 
such officer; or who shall ask or receive any compensation, gratuity or re- 
ward, or any promise thereof, upon the representation that he can, directly 
or indirectly, or in consideration that he shall, or shall attempt to, directly or 
indirectly, influence any public officer, whether executive, administrative, 
judicial or legislative, in respect to anv act, decision, vote, opinion or other 
proceeding, as such officer, unless it be clearly understood and agreed in good 
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faith between the parties thereto, on both sides, that no means or influence 
shall be employed except explanation and argument upon the merits, shall 
be guilty of a gross misdemeanor, and, in any prosecution, under the third 
clause of this section, evidence of the means actually employed to influence 
such officer shall be admitted as proof of the means originally contemplated 
by the defendant. [L. ’09, p. 915, § 81.] 


§ 2334. Misconduct of Public Officer. 
Every public officer who shall— 

(1.) Ask or receive, directly or indirectly, any compensation, gratuity or 
reward, or promise thereof, for omitting or deferring the performance of any 
official duty; or for any official service which has not been actually rendered, 
except in case of charges for prospective costs or fees demandable in advance 
in a case allowed by law; or 

(2.) Be beneficially interested, directly or indirectly, in any contract, sale, 
lease or purchase which may be made by, through or under the supervision of 
such officer, in whole or in part, or which may be made for the benefit of his 
office, or accept, directly or indirectly, any compensation, gratuity or reward 
from any other person beneficially interested therein; or 

(3.) Employ or use any person, money or property under his official control 
or direction, or in his official custody, for the private benefit or gain of himself 
or another; 

Shall be guilty of a gross misdemeanor, and any contract, sale, lease or pur- 
chase mentioned in subdivision 2 hereof shall be void. [L. ’09, p. 915, § 82.] 


Compare Minn. Code, $ 4812; N. Y. P. C., §§ 48, 49, 50, 53. 
For former laws, see infra, § 2812. 


§ 2335. Grant of Official Powers. 

Every public officer who, for any reward, consideration or gratuity paid 
or agreed to be paid, shall, directly or indirectly, grant to another the right or 
authority to discharge any function of his office, or permit another to perform 
any of his duties, shall be guilty of a gross misdemeanor. [L. ’09, p. 916, 
$ 83.] 

Compare Minn. Code, $ 4813; N. Y. P. C., $ 54. 


$ 2336. Intrusion into and Refusal to Surrender Public Office. 

Every person who shall falsely personate or represent any public officer, 
or who shall willfully intrude himself into a public office to which he has not 
been duly elected or appointed, or who shall willfully exercise any of the 
functions or perform any of the duties of such officer, without having duly 
qualified therefor, as required by law, or who, having been an executive or 
administrative officer, shall willfully exercise any of the functions of his office 
after his right to do so has ceased, or wrongfully refuse to surrender the 
official seal or any books or papers appertaining to such office, upon the de- 
mand of his lawful successor, shall be guilty of a gross misdemeanor. [L. ’09, 
p. 916, § 84.] 


Compare Minn. Code, $ 4814; N. Y. P. C., $$ 56, 57. 
For former laws, see infra, §§ 2882, 2883. 


§ 2337. Disturbing Legislature or Intimidating Member. 
Every person who shall willfully disturb the legislature of this state, 
or either house thereof, while in session, or who shall commit any disorderly 
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eonduct in the presence or view of either house thereof, tending to interrupt 
its proceedings or impair the respect due to its authority, or who willfully, by 
intimidation or otherwise, shall prevent any member of the legislature from 
attending any session of the house of which he shall be a member or any 
committee thereof, or from giving his vote upon any question which may 
come before such house or committee, or from performing any other official 
act, shall be guilty of a gross misdemeanor. [L. ’09, p. 916, § 85.] 
Compare Minn. Code, $ 4815; N. Y. P. C., §§ 60, 62, 


§ 2338. Witness Refusing to Attend Legislature or Committee or to Testify. 

Every person duly summoned to attend as a witness before either house 
of the legislature of this state, or any committee thereof authorized to sum- 
mon witnesses, who shall refuse or neglect, without lawful excuse, to attend 
pursuant to such summons, or who shall willfully refuse to be sworn or to 
affirm or to answer any material or proper question, or to produce, upon 
reasonable notice, any material or proper books, papers or documents in his 
possession or under his control, shall be guilty of a gross misdemeanor, [L. 
’09, p. 917, $ 86.] 


Compare Minn. Code, $ 4818; N. Y. P. C., $$ 68, 69. 
See supra, $ 2148, and notes. 
See infra, $5 6932-6934, penalties on same subject. 


$ 2339. Rescuing Prisoner. 

Every person who shall, by force or fraud, rescue from lawful custody, 
or from an officer or person having him in lawful custody, a prisoner held 
upon a charge, arrest, commitment, conviction or sentence for felony, shall 
be guilty of a felony; and every person who shall rescue a prisoner held 
upon a charge, arrest, commitment, conviction or sentence for a gross mis- 
demeanor or misdemeanor shall be guilty of a misdemeanor. [L. *09, p. 917, 
$ 87.] 

Compare Minn. Code, $ 4819; N. Y. P. C., $ 82, 


$ 2340. Taking Property from an Officer. 

Every person who shall take from the custody of any officer or other 
person any personal property in his charge under any process of law, or who 
shall willfully injure or destroy such property, shall be guilty of a misde- 
meanor. [L. ’09, p. 917, § 88.] 

Compare Minn. Code, $ 4820; N. Y, P. C., $ 83. 


$ 2341. Escaped Prisoner Recaptured. 

Every person in custody, under sentence of imprisonment for any crime, 
who shall escape from custody, may be recaptured and imprisoned for a 
term equal to the unexpired portion of the original term. [L. ’09, p. 917, 
$ S9.] 

Compare Minn. Code, $ 4821; N. Y. P. C., $ 84, 


§ 2342. Prisoner Escaping. 

Every prisoner confined in a prison, or being in the lawful custody of 
an officer or other person, who shall escape or attempt to escape from such 
prison or custody, by force or fraud, if he is held on a charge, conviction or 
sentence of a felony, shall be guilty of a felony ; if held on a charge, conviction 
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or sentence of a gross misdemeanor or misdemeanor, he shall be guilty of a 
misdemeanor. [L. ’09, p. 918, $ 90.] 


Compare Minn. Code, $ 4822; N. Y. P. C., $ 85. 
For former laws, see infra, $ 2873, 


$ 2343. Aiding Prisoner to Escape. 

Every person who, with intent to effect or facilitate the escape of a 
prisoner, whether such escape shall be effected or attempted or not, shall 
convey or send to a prisoner any information or aid, or convey or send into a 
prison any disguise, instrument, weapon or other thing, or aid or assist a 
prisoner in escaping or attempting to escape from the lawful custody of a 
sheriff or other officer or person, shall be guilty of a felony if such prisoner 
is held upon a charge, arrest, commitment, conviction or a sentence for a 
felony, and shall be guilty of a misdemeanor if such prisoner is held upon a 
charge, arrest, commitment, conviction or sentence for a gross misdemeanor 
or misdemeanor. [L. ’09, p. 918, § 91.] 


Compare Minn. Code, § 4824; N. Y. P. C., §§ 87, 88. 

For former laws, see infra, § 2870. 

See infra, § 8530, assisting prisoner to escape from penitentiary. 
See infra, § 8531, supplying with weapons or drugs. 


§ 2344. Custodian Suffering Escape. 

Every person who shall allow a prisoner lawfully in his custody to es- 
cape, or shall connive at or assist such escape, or shall omit any act or duty by 
reason of which omission such escape is occasioned, contributed to or assisted, 
shall, if he connive at or assist such escape, be guilty of a felony; and in any 
other case, of a gross misdemeanor. [L. ’09, p. 918, $ 92.] 


Compare Minn. Code, § 4825; N. Y. P. C., § 89. 
For former laws, see infra, §§ 2871, 2872. 


§ 2345. Ministerial Officer Permitting Escape. 

Every officer who shall ask or receive, directly or indirectly, any com- 
pensation, gratuity or reward, or promise thereof, to procure, assist, connive 
at or permit any prisoner in his custody to escape, whether such escape shall 
be attempted or not, or shall commit any unlawful act tending to hinder 
justice, shall be guilty of a gross misdemeanor. [L. ’09, p. 918, § 93.] 


Compare Minn. Code, § 4826. 
For former laws, see infra, § 2872, 


§ 2346. Concealing Escaped Prisoner. 
Every person who shall conceal, or harbor for the purpose of concealment, 
a prisoner who has escaped or is escaping from custody, shall be guilty of a 
felony if the prisoner is held upon a charge or conviction or sentence of 
felony, and of a misdemeanor if the prisoner is held upon a charge or con- 
viction of a gross misdemeanor or misdemeanor, [L. ’09, p. 919, § 94.] 
Compare Minn. Code, $ 4827; N. Y. P. C., $ 91. 


§ 2347. Injury to Public Record. 

Every person who shall willfully and unlawfully remove, alter, mutilate, 
destroy, conceal or obliterate a record, map, book, paper, document or other 
thing filed or deposited in a publie office, or with any publie officer, by au- 
thority of law, shall be punished by imprisonment in the state penitentiary 
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for not more than five years, or by a fine of not more than one thousand dol- 
lars, or by both. [L. ’09, p. 919, $ 95.] 
Compare Minn. Code, $ 4828; N. Y. P. C., $ 94, 


$ 2348. Injury to and Misappropriation of Record. 

Every officer who shall mutilate, destroy, conceal, erase, obliterate or 
falsify any record or paper appertaining to his office, or who shall fraudu- 
lently appropriate to his own use or to the use of another person, or secrete 
with intent to appropriate to such use, any money, evidence of debt or other 
property intrusted to him by virtue of his office, shall be punished by im- 
prisonment in the state penitentiary for not more than ten years, or by a fine 
of not more than five thousand dollars, or by both. [L. ’09, p. 919, $ 96.] 

Compare Minn. Code, $ 4829, 


§ 2349. Offering False Instrument for Filing or Record. 

Every person who shall knowingly procure or offer any false or forged 
instrument to be filed, registered or recorded in any public office, which 
instrument, if genuine, might be filed, registered or recorded in such office 
under any law of this state or of the United States, shall be punished by 
imprisonment in the state penitentiary for not more than five years, or by a 
fine of not more than five thousand dollars, or by both. [L. ’09, p. 919, $ 97.] 

Compare Minn, Code, $ 4830; N. Y. P. C., § 95. 


§ 2350. False Report. 

Every public officer who shall knowingly make any false or misleading 
statement in any official report or statement, under circumstances not other- 
wise prohibited by law, shall be guilty of a gross misdemeanor. [L. ’09, 
p. 920, $ 98.] 

See infra, $ 2380, false certificates by officers. 
See infra, $ 6648, false appraisement of public lands. 


$ 2351. Perjury—First Degree. 

Every person who, in any action, proceeding, hearing, inquiry or inves- 
tigation, in which an oath may lawfully be administered, shall swear that he 
will testify, declare, depose or certify truly, or that any testimony, declara- 
tion, deposition, certificate, affidavit or other writing by him subscribed is 
true, and who in such action, proceeding, hearing, inquiry or investigation 
shall state or subscribe as true any material matter which he knows to be 
false, shall be guilty of perjury in the first degree and shall be punished by 
imprisonment in the state penitentiary for not more than fifteen years. [L. 
'09, p. 920, $ 99.] 

Compare Minn. Code, $ 4831; N. Y. P. C., $ 96. 

For former laws, see infra, $$ 2851, 2858, 

See infra, § 3300, perjury, bank examinations, 

See infra, § 4702, false oath. 

See infra, § 4835, sworn statements by primary candidates, 
See infra, § 4838, perjury by primary candidates. 

See infra, $ 5070, statement as to state depositarics, 

See infra, § 5298, perjury under bulk sales law. 

See infra, §§ 7164, 7165, perjury in securing marriage certificate, 
See infra, $ 8898, perjury in land registrations. 

Sce infra, $ 9130, listing property for taxation, 


1132 


CHAP. IV] CRIMES BY OB AGAINST PUBLIC OFFICERS, $$ 2352-2358 


§ 2352. Knowledge of Materiality not Necessary. 

It shall be no defense to a prosecution for perjury in the first degree that 
the defendant did not know the materiality of his false statement or that it 
did not in fact affect the proceeding in or for which it was made. It shall be 
sufficient that it was material and might have affected such proceeding. [L. 
"09, p. 920. $ 100.] 


Compare Minn. Code, $ 4833; N. Y. P. C., $ 99. 
For former laws, see infra, $ 2855. 


$ 2353. Perjury—Second Degree. 

Every person who, whether orally or in writing, and whether as a 
volunteer or in a proceeding or investigation authorized by law, shall know- 
ingly swear falsely concerning any matter whatsoever, shall be guilty of 
perjury in the second degree and shall be punished by imprisonment in the 
state penitentiary for not more than five years, or by imprisonment in the 
county jail for not more than one year. [L, *09, p. 920, $ 101.] 

For former laws, see infra, $$ 2851, 2858, 


$ 2354. ‘‘Oath’’ and ‘‘Swear’’ Defined. 

The term ‘‘oath’’ shall include an affirmation and every other mode 
authorized by law of attesting the truth of that which is stated. A person 
who shall state any matter under oath shall be deemed to ‘‘swear’’ thereto. 
[L. ’09, p. 920, $ 102. ] 


For former laws, see infra, $ 2852. 


§ 2355. Irregularity in Administering Oath or Incompetency of Witness No 
Defense. 

It shall be no defense to a prosecution for perjury that an oath was ad- 
ministered or taken in an irregular manner or that the defendant was not 
competent to give the testimony, deposition, certificate or affidavit of which 
falsehood is alleged. It shall be sufficient that he actually gave such testi- 
mony or made such deposition, certificate or affidavit. [L. ’09, p. 921, $ 103.] 


Compare Minn. Code, § 4832; N. Y. P. C., §§ 97, 98. 
For former laws, see infra, $3 2853, 2854. 


§ 2356. Deposition—When Complete. 

The making of a deposition. certificate or affidavit shall be deemed to 
be complete when it is subscribed and sworn to or affirmed by the defendant 
with intent that it be uttered or published as true. [L. ’09, p. 921, $ 104.] 


Compare Minn. Code, $ 4384; N. Y. P, C., $ 100. 
For former laws, see infra, $ 2856. 


$ 2357. Statement of What One does not Know to be True. 

Every unqualified statement of that which one does not know to be true 
is equivalent to a statement of that which he knows to be false. [L. *09, 
p. 921, $ 105.] 


Compare Minn. Code, $ 4835; N. Y. P. C., $ 101, 
For former laws, see infra, $ 2857. 


$ 2358. Offering False Evidence. 
Every person who, upon any trial, hearing, inquiry, investigation or 

other proceeding authorized by law, shall offer or procure to be offered in evi- 

dence, as genuine, any book, paper, document, record or other instrument in 
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writing, knowing the same to have been forged or fraudulently altered, shall 
be punished by imprisonment in the state penitentiary for not more than ten 
years. [L. *09, p. 921, $ 106.] 

Compare Minn. Code, $ 4838. 


$ 2359. Committal of Witness—Detention of Documents. 

Whenever it shall appear probable to a judge, justice of the peace, 
magistrate, or other officer lawfully authorized to conduct any hearing, pro- 
ceeding or investigation, that a person who has testified before him has com- 
mitted perjury in any testimony so given, or offered any false evidence, he 
may, by order or process for that purpose, immediately commit such person 
to jail or take a recognizance for his appearance to answer such charge. In 
such case he may detain any book, paper, document, record or other instru- 
ment produced before him or direct it to be delivered to the prosecuting at- 
torney. [L. ’09, p. 921, § 107.] 

Compare Minn. Code, $ 4836; N. Y, P. C., $$ 102, 104. 


§ 2360. Subornation of Perjury. 

Every person who shall willfully procure another to commit perjury, 
in either degree, or to offer any false evidence, shall be guilty of subornation 
of perjury and shall be punished in the same manner as if he had himself com- 
mitted the perjury so procured or offered the false evidence so offered. [L. 
"09, p. 922, $ 108.] 


Compare Minu. Code, $ 4837; N. Y. P. C., $ 105, 
For former laws, see infra, § 2860. 


§ 2361. Attempt to Suborn Perjury. 

Every person who, without giving, offering or promising a bribe, shall 
incite or attempt to procure another to commit perjury, in either degree, or 
to offer any false evidence, or to withhold true testimony, though no perjury 
be committed or false evidence or true testimony withheld, shall be guilty of 
a gross misdemeanor. [L. ’09, p. 922, § 109.] 


Compare Minn. Code, § 4841. 
For former laws, see infra, § 2861. 
See infra, $ 2264, attempts, how punished, 


§ 2362. Destroying Evidence. 

Every person who, with intent to conceal the commission of any felony, 
or to protect or conceal the identity of any person committing the same, or 
with intent to delay or hinder the administration of the law or to prevent 
the production thereof at any time, in any court or before any officer, tri- 
bunal, judge or magistrate, shall willfully destroy, alter, erase, obliterate or 
conceal anv book, paper, record, writing, instrument or thing, shall be guilty 
of a gross misdemeanor. [L. ’09, p. 922, $ 110.] 

Compare Minn. Code, $ 4839; N. Y. P. C., $ 110, 


$ 2363. Tampering with Witness. 

Every person who shall willfully prevent or attempt to prevent, by per- 
suasion, threats or otherwise, any person from appearing before any court, 
or officer authorized to subpoena witnesses, as a witness in any action, pro- 
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ceeding or investigation, with intent thereby to obstruct the course of justice, 
shall be guilty of a gross misdemeanor. [L. ’09, p. 922, $ 111.] 


Compare N. Y. P. C., § 111. 
For former laws, see infra, § 2888, 
See supra, § 2323, bribing witness, 


§ 2364. Neglect or Refusal to Receive a Person into Custody. 

Every officer who, in violation of any legal duty, shall willfully neglect 
or refuse to receive a person into his official custody or into a prison under his 
charge, shall, in a case where no other punishment is specially provided by 
law, be guilty of a gross misdemeanor. [L. ’09, p. 922, $ 112.] 


Compare Minn. Code, $ 4842; N. Y. P. C., $ 116. 
For former laws, see infra, § 2872. 


§ 2365. Refusal to Make Arrest or to Aid Officer. 

Every person who, after having been lawfully commanded by any magis- 
trate to arrest another person, shall willfully neglect or refuse so to do; and 
every person who, after having been lawfully commanded to aid an officer in 
arresting any person, or in retaking any person who has escaped from law- 
ful custody. or in executing any lawful process, shall willfully neglect or 
refuse to aid such officer, shall be guilty of a misdemeanor. [L. ’09, p. 923, 
$ 113.] 


Compare Minn. Code, $ 4847; N. Y. P. C., $$ 121, 122, 
For former laws, see infra, $$ 2875, 2876, 
See next section and notes. 


§ 2366. Resisting Public Officer. 

Every person who, in any case or under any circumstances not otherwise 
specially provided for, shall willfully resist, delay or obstruct a public officer 
in discharging or attempting to discharge any legal duty of his office, shall 
be guilty of a misdemeanor. [L. ’09, p. 923, $ 114.] 


Compare Minn. Code, § 4848; N. Y. P. C., § 124. 

For former laws, see infra, § 2874. 

See supra, § 2331, interfering with or resisting officer. 

See supra, $ 2365, resisting and refusing to aid in arrest, 
See infra, § 2520, obstructing firemen. 

See infra, § 2555, combination to resist process, 

See infra, § 2672, obstructing officer. 

See infra, § 3205, resisting state veterinarian, 

See infra, § 5156, resisting fish commissioner, 

See infra, § 5281, refusing to aid fire-warden. 

See infra, § 5476, obstructing milk inspection. 

See infra, § 5517, refusing to assist in enforcing health regulations, 
See infra, § 6019, obstructing feed stuff inspection. 

See infra, $ 6046, resisting hotel inspection. 

See infra, $ 6556, refusal to permit factory inspection, 


$ 2367. Compounding Crimes. 

Every person who shall ask or receive, directly or indirectly, any com- 
pensation, gratuity or reward, or any promise thereof, upon an agreement 
or understanding that he will compound or conceal a crime or violation of a 
statute, or abstain from testifying thereto, delay a prosecution therefor or 
withhold any evidence thereof, except in a case where a compromise is al- 
lowed by law, shall be guilty— 

(1.) Of a felony and punished by imprisonment in the state penitentiary 
for not more than five years, where the agreement or understanding relates 


to a felony; 
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(2.) Of a misdemeanor, where the agreement or understanding relates to 
a gross misdemeanor or misdemeanor, or to a violation of statute for which a 
pecuniary penalty or forfeiture is prescribed. 

la any proceeding against a person for compounding a crime, it shall not 
be necessary to prove that any person has been convicted of the crime or 
violation of statute in relation to which an agreement or understanding 
herein prohibited was made. [L. *09, p. 923, $ 115.] 


Compare Minn. Code, $ 4849; N. Y. P. C., $$ 125, 126, 
For former laws, see infra, $ 2866. 


$ 2368. Intimidating Public Officer. 

Every person who shall, directly or indirectly, address any threat or in- 
timidation to a public officer or to a juror, referee, arbitrator, appraiser or 
assessor, or to any other person authorized by law to hear or determine any 
controversy or matter, with intent to induce him, contrary to his duty to do or 
make or omit or delay any act, decision or determination, shall be guilty of 
a misdemeanor. [L. ’09, p. 924, $ 116.] 

Compare Minn. Code, $ 4850; N. Y. P. C., $ 127, 


§ 2369. Malicious Prosecution. 

Every person who shall, maliciously and without probable cause there- 
for, cause or attempt to cause another to be arrested or proceeded against 
for any crime of which he is innocent— 

(1.) If such crime be a felony, shall be punished by imprisonment in the 
state penitentiary for not more than five years; and, 

(2.) If such crime be a gross misdemeanor or misdemeanor, shall be guilty 
of a misdemeanor. [L. ’09, p. 924, $ 117.] 


For former laws, see infra, $ 2779, 


§ 2370. Barratry. 

Every person who shall bring on his own behalf, or instigate, incite or 
encourage another to bring, any false suit at law or in equity in any court 
of this state, with intent thereby to distress or harass a defendant therein; 
and every person, being an attorney or counselor at law, who shall person- 
ally, or thrcugh the agency of another, solicit employment as such attorney, 
in any suit pending or prospective, or, with intent to obtain such employ- 
ment, shall, directly or indirectly, loan any money or give or promise to 
give any money, property or other consideration to the person from whom 
such employment is sought, shall be guilty of barratry and be punished as 
for a misdemeanor; and in case the person offending is an attorney, he may, 
in addition thereto, be disbarred from practicing law in this state. [L. ’09, 
p. 924, $ 118.] 


Compare N. Y. P. C., $$ 132, 133, 134, 135, 136, 
For former laws, see infra, $ 2970. 
See supra, $ 139, disbarment of attorneys, 


§ 2371. Buying. Demand or Promising Reward by Justice or Constable. 
Every justice of the peace or constable who shall, directly or indirectly, 
buy or be interested in buying anything in action for the purpose of com- 
mencing a suit thereon before a justice of the peace, or who shall give or 
promise any valuable consideration to any person as an inducement to bring, 
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or as a consideration for having brought, a suit before a justice of the peace, 
shall be guilty of a misdemeanor. [L. ’09, p. 924, $ 119.] 
Compare Minn. Code, $ 4853; N. Y. P. C., $$ 137, 138, 


§ 2372. Criminal Contempt. 
Every person who shall commit a contempt of court of any one of the 
following kinds shall be guilty of a misdemeanor: 

(1.) Disorderly, contemptuous or insolent behavior committed during 
the sitting of the court, in its immediate view and presence, and directly 
tending to interrupt its proceeding or to impair the respect due to its author- 
ity; or, | 

(2.) Behavior of like character in the presence of a referee, while actually 
engaged in a trial or hearing pursuant to an order of court, or in the pres- 
ence of a jury while actually sitting in the trial of a cause or upon an inquest 
or other proceeding authorized by law; or, 

(3.) Breach of the peace, noise or other disturbance directly tending to 
interrupt the proceedings of a court, jury or referee; or, 

(4.) Willful disobedience to the lawful process or mandate of a court; or, 

(5.) Resistance, willfully offered, to its lawful process or mandate; or, 

(6.) Contumacious and unlawful refusal to be sworn as a witness, or after 
being sworn, to answer any legal and proper interrogatory; or, 

(7.) Publication of a false or grossly inaccurate report of its proceedings; 
or, 

(8.) Assuming to be an attorney or officer of a court or acting as such 
without authority. [L. ’09, p. 925, $ 120.] - 


Compare Minn. Code, $ 4854; N. Y. P. C., $ 143, 

For former laws, see supra, $ 1032. 

See infra, $$ 6932-6934, contempt before legislative committee. 
See supra, $$ 1049-1062, contempts and their punishment. 


$ 2373. Grand Juror Acting After Challenge Allowed. 

Every grand juror who, with knowledge that a challenge interposed 
against him by a defendant has been allowed, shall be present at, or take 
part, or attempt to take part, in the consideration of the charge against 
the defendant who interposed such challenge, or the deliberations of the 
grand jury thereon, shall be guilty of a misdemeanor, [L. ’09, p. 925, $ 121.] 


Compare Minn. Code, $ 4855; N. Y. P. C., $ 144, 
See supra, § 2026, challenge to grand juror, 


§ 2374. Production of Pretended Heir. 

Every person who shall fraudulently or falsely pretend that any infant 
child was born of a parent whose child is or would be entitled to inherit 
real property or to receive any personal property, or who shall falsely rep- 
resent himself or another to be a person entitled to an interest or share in 
the estate of a deceased person as executor, administrator, husband, wife. 
heir, legatee, devisee, next of kin or relative of such deceased person, shall 
be punished by imprisonment in the state penitentiary for not more than 
ten years. [L. ’09, p. 926, § 122.] | 

Compare Minn. Code, $ 4857; N. Y. P. C., $ 151, 


$ 2375. Substitution of a Child. | 
Every person to whom a child has been confided for nursing, education or 
any other purpose, who, with intent to deceive a person[parent], guardian or 
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relative of such child, shall substitute or produce to such parent, guardian or 
relative, another child or person in the place of the child so confided, shall 
be punished by imprisonment in the state penitentiary for not more than ten 
years. [L. ’09, p. 926, $ 123.] 

Compare Minn. Code, $ 4858; N. Y. P. C., $ 152, 


§ 2376. Instituting Suit in Name of Another. 

Every person who shall institute or prosecute any action or other pro- 
ceeding in the name of another, without his consent and contrary to law, shall 
be guilty of a gross misdemeanor. [L. ’09, p. 926, § 124.] 

Compare Minn. Code, § 4860. 


§ 2377. Unauthorized Communication with Prisoner. 

Every person who, not being authorized by law or by any officer anthor- 
ized thereto, shall have any verbal communication with any prisoner in any 
jail, reformatory, penitentiary, or other penal institution, or shall bring into 
or convey out of the same any writing, clothing, food. tobaeco or any article 
whatsoever. shall be guilty of a misdemeanor. [L. ’09, p. 926, $ 125.] 

Compare Minn. Code, § 4861. 


§ 2378. Disclosing Transaction of Grand Jury. 

Every judge, grand juror, prosecuting attornev, clerk, stenographer or 
other officer who, except in the due discharge of his official duty, shall disclose 
the fact that a presentment has been made or indictment found or ordered 
against any person, before such person shall be in eustody; and every grand 
juror, clerk or stenographer who, except when lawfully required by a court 
or officer, shall disclose any evidence adduced before the grand jury. or anv 
proceeding, discussion or vote of the grand jury or any member thereof, 
shall be guilty of a misdemeanor. [L. *09, p. 927, $ 126.] 


Compare Minn. Code, $ 4862; N. Y. P. C., $ 156. 
For former laws, see supra, $ 2039. 
See supra, $ 2046, violation a contempt, 


$ 2379. Disclosure of Deposition Returned by Grand Jury. 

Every clerk of any court or other officer who shall willfully permit any 
deposition, or the transcript of.any testimony, returned by a grand jury and 
filed with such clerk or officer, to be inspected by any person except the court, 
the deputies or assistants of such clerk, and the prosecuting attorney and his 
deputies, until after the arrest of the defendant, shall be guilty of a misde- 
meanor. [L. ’09, p. 927, § 127.] 

Compare N. Y. P. C., $ 146. 
See last section and notes. 


§ 2380. Public Officer Making False Certificate. 

Every public officer who, being authorized by law to make or give a 
certificate or other writing, shall knowingly make and deliver as true such 
a certificate or writing containing any statement which he knows to be 
false, in a case where the punishment thereof is not expressly prescribed by 
law, shall be guilty of a gross misdemeanor. [L. ’09, p. 927, $ 128.] 


Compare Minn. Code, $ 4864; N. Y. P. C., $ 163. 

See supra, $ 2350, false reports by oflicers. 

See infra, $ 2584, false certificates to certain instruments. 

See infra, $ 5038, violating duty as to vouchers and warrants, 
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$ 2381. Falsely Auditing and Paying Claims. 

Every public officer or person holding or discharging the duties of any 
public office or place of trust under the state or in any county, town or city, 
a part of whose duty it is to audit, allow or pay, or take part in auditing, 
allowing or paying, claims or demands upon the state or such county, town 
or city, who shall knowingly audit, allow or pay, or, directly or indirectly, 
consent to or in any way connive at the auditing, allowance or payment of 
any claim or demand against the state or such county, town or city, which 
is false or fraudulent or contains any charge, item or claim which is false 
or fraudulent, shall be guilty of a gross misdemeanor, [L. ’09, p. 927, $ 129.] 

Compare Minn, Code, $ 4865; N. Y. P. C., $ 165. 


$ 2382. Conspiracy. 
Whenever two or more persons shall conspire— 

(1.) To commit a crime; or 

(2.) Falsely and maliciously to procure another to be arrested or proceeded 
against for a crime; or 

(3.) Falsely to institute or maintain any action or proceeding; or 

(4.) To cheat or defraud another out of any property by unlawful or 
fraudulent means; or 

(5.) To prevent another from exercising any lawful trade or calling, or 
from doing any other lawful act, by force, threats or intimidation, or by 
interfering or threatening to interfere with any tools, implements or property 
belonging to or used by another, or with the use or employment thereof; or 

(6.) To commit any act injurious to the public health, public morals, trade 
or commerce, or for the perversion or corruption of public Justice or the 
due administration of the law; or 

(7.) To accomplish any criminal or unlawful purpose, or to accomplish 

a purpose, not in itself criminal or unlawful, by criminal or unlawful means; 
_ Every such person shall be guilty of a gross misdemeanor. [L. ’09, p. 928, 
$ 130. ] 


Compare Minn. Code, $ 4867; N. Y, P. C., $ 168. 
For former laws, see infra, $ 2779, 


§ 2383. Overt Act not Necessary. 

In any proceeding for [a] violation of section 2382, it shall [not] be 
necessary to prove that any overt act was done in pursuance of such unlaw- 
ful conspiracy or combination. [L. ’09, p. 928, $ 131.] 


§ 2384. Corporation to Forfeit Franchise. 

Every corporation, whether foreign or domestic, which shall violate 
any provision of section 2382, shall forfeit every right and franchise to do 
business in this state. The attorney general shall begin and conduct all 
actions and proceedings necessary to enforce the provisions of this section. 
[L. ’09, p. 928, $ 132.] 

Compare Minn. Code, $ 5169, 
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CHAPTER V. 
CRIMES AGAINST THE PERSON. 


§ 2385. Suicide Defined. 
Suicide is the intentional taking of one’s own lize. [L. ’09, p. 929, $ 133.] 
Compare Minn. Code, § 4869; N. Y. P. C., § 172. 


§ 2386. Attempting Suicide. 

Every person who, with intent to take his own life, shall commit upon 
himself any act dangerous to human life, or which, if committed upon or 
toward another person and followed by death as a consequence, would ren- 
der the perpetrator chargeable with homicide, shall be punished by imprison- 
ment in the state penitentiary for not more than two years, or by a fine of 
not more than one thousand dollars. [L. ’09, p. 929, § 134.] 

Compare Minn. Code, § 4870; N. Y. P. C., § 174. 
For former laws, see infra, § 2734. 
§ 2387. Aiding Suicide. | 

Every person who, in any manner, shall willfully advise, encourage, abet 
or assist another in taking his own life shall be guilty of manslaughter. [L. 
"09, p. 929, § 135.] 

Compare Minn. Code, $ 4871; N. Y. P. C., $ 175, 
For former laws, see infra, $ 2734. 
$ 2388. Abetting Attempt at Suicide. 

Every person who, in any manner, shall willfully advise, encourage, 
abet or assist another person in attempting to take the latter’s life shall be 
punished by imprisonment in the state penitentiary for not more than ten 
years. [L. 09, p. 929, $ 136.] 

Compare Minn. Code, $ 4872; N. Y. P. C., $ 176. 


$ 2389. Incapacity of Person Aided No Defense. 

The fact that the person attempting to take his own life was incapable 
of committing crime shall not be a defense to a prosecution under either of 
sections 2387 or 2388. [L. ’09, p. 929, § 137.] 

Compare Minn. Code, § 4873; N. Y. P. C., § 177. 


§ 2390. Homicide—Defined and Classified. 

Homicide is the killing of a human being by the act, procurement or 
omission of another and is either (1) murder, (2) manslaughter, (3) excus- 
able homicide or (4) justifiable homicide. [L. ’09, p. 929, § 138.] 

Compare Minn. Code, $ 4874; N. Y. P. C., $$ 178, 180. 


§ 2391. Proof of Death and of Killing by Defendant. 

No person shall be convicted of murder or manslaughter unless the 
death of the person alleged to have heen killed and the fact of killing by 
the defendant, as alleged, are each established as independent facts beyond 
a reasonable doubt. [L. ’09, p. 930, $ 139.] 

Compare Minn. Code, $ 4875; N. Y. P. C., $ 181. 


§ 2392. Murder in the First Degree. 
The killing of a human being, unless it is excusable or justifiable, is 
murder in the first degree when committed either— 
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(1.) With a premeditated design to effect the death of the person killed, 
or of another; or 

(2.) By an act imminently dangerous to others and evincing a depraved 
mind, regardless of human life, without a premeditated design to effect the 
death of any individual; or 

(3.) Without a design to effeet death, by a person engaged in the com- 
mission of, or in an attempt to commit, or in withdrawing from the scene of, 
a robbery, rape, burglary, larceny or arson in the first degree; or 

(4.) By maliciously interfering or tampering with or obstructing any 
switch, frog, rail, roadbed, sleeper, viaduct, bridge, trestle, culvert, embank- 
ment, structure or appliance pertaining to or connected with any railway, or 
any engine, motor or car of such railway. 

Murder in the first degree shall be punishable by death or by imprisonment 
in the state penitentiary for life, in the discretion of the court. [L. ’09, p. 930, 
$ 140.] 


Compare N. Y. P. C., $$ 183, 186. 
For former laws, see infra, $$ 2726, 2728; murder in arson, see $ 2786, infra. 


§ 2393. Murder in the Second Degree. 
The killing of a human being, unless it is excusable or justifiable, is 

murder in the second degree when— 

(1.) Committed with a design to effect the death of the person killed or 
of another, but without premeditation; or 

(2.) When perpetrated by a person engaged in the commission of, or in 
an attempt to commit, or in withdrawing from the scene of, a felony other 
than those enumerated in section 2392, 

Murder in the second degree shall be punished by imprisonment in the 
state penitentiary for not less than ten years. [L. ’09, p. 931, $ 141.] 


Compare N. Y. P. C., $$ 184, 187. 
For former laws, see infra, § 2729, 


$ 2394, Killing in Duel. 

Every person who shall fight or participate in, as second or assistant, 
any duel within this state, in which any person is killed, or who, by previous 
appointment made within this state, shall fight or participate in, as second 
or assistant, any duel out of the state, in which any person is killed, shall 
be guilty of murder in the second degree; and, in the latter case, may be 
proceeded against in any county in this state. [L. *09, p. 931, $ 142.] 


Compare Minn. Code, $ 4878; N. Y. P. C., § 185. 
For former laws, see infra, § 2730. 


$ 2395. Manslaughter. 
In any case other than those specified in sections 2392, 2393 and 2394, 


homicide, not being excusable or justifiable, is manslaughter. 
Manslaughter is punishable by imprisonment in the state penitentiary 
for not more than twenty years, or by imprisonment in the county jail for not 
more than one year, or by a fine of not more than one thousand dollars, or 
by both fine and imprisonment. [L. ’09, p. 931, § 143.] 


Compare N. Y. P. C., §§ 188, 189, 192. 
For former laws, see infra, $$ 2733, 2737, 
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§.2396. Killing Unborn Quick Child. 
The willful killing of an unborn quick child, by any injury committed 
upon the mother of such child, is manslaughter. [L. ’09, p. 931, $ 144.] 
Compare Minn. Code, $ 4882; N. Y. P. C., $$ 190, 191. 


$ 2397. Killing Unborn Quick Child by Administering Drugs. | 

Every person who shall provide, supply or administer to a woman, 
whether pregnant or not, or shall prescribe for or advise or procure a woman 
to take any medicine, drug or substance, or shall use or employ, or cause to 
be used or employed, any instrument or other means, with intent thereby 
to procure the miscarriage of a woman, unless the same is necessary to pre- 
serve her lite, in case the death of the woman or of any quick child of which 
she is pregnant is thereby produced, shall be guilty of manslaughter. [L. 
"09, p. 931, $ 145.] 


Compare Minn. Code, $ 4882; N. Y, P. C., $$ 190, 191. 
For former laws, see infra, $ 2758. 


§ 2398. Woman Taking Drugs. 

Every woman quick with child who shall take or use, or submit to the 
use of, any drug, medicine or substance, or any instrument or other means, 
with intent to procure her own miscarriage, unless the same is necessary 
to preserve her own life or that of the child whereof she is pregnant, and 
thereby causes the death of such child, shall be guilty of manslaughter. [L. 
"09, p. 932, $ 146.] . 


Compare Minn. Code, § 4885. 
See infra, § 2449, attempted abortion. 


§ 2399. Owner of Vicious Animal. 

If the owner or custodian of any vicious or dangerous animal, knowing 
its propensities, shall willfully or negligently allow it to go at large, and 
such animal while at large shall kill a human being not himself in fault, 
such owner or custodian shall be guilty of manslaughter. [L. ’09, p. 932, 
$ 147.] 

Compare Minn. Code, $ 4887. 
For former laws, see infra, $ 3200, 


$ 2400. Killing by Overloading Passenger Vessel. 

Every person navigating a vessel for gain who shall willfully or negli- 
gently receive so many passengers or such a quantity of other lading on 
board, that by means thereof such vessel shall sink, be overset or injured, and 
thereby a human being shall be drowned or otherwise killed, shall be guilty of 
manslaughter. [L. ’09, p. 932, $ 148.] 


Compare Minn. Code, § 4888. E 
Vor former laws, see infra, $ 2730. 


$ 2401. Reckless Operation of Steamboat or Engine. 

Every person having charge of a steamboat used for the conveyance 
of passengers, or of a boiler or engine thereof, who, from ignorance, reck- 
lessness or gross negligence, or for the purpose of excelling another boat in 
speed, shall create or allow to be created such an undue quantity of steam 
as to burst the boiler or other apparatus in which it is generated or con- 
tained, or te break any apparatus or machinery connected therewith, where- 
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by the death of a human being is occasioned; and every engineer or other 
person having charge of a steam boiler, steam engine or other apparatus for 
generating or applying steam, who, willfully or from ignorance or gross 
negligence, shall create or allow to be created such an undue quantity of 
steam as to burst the boiler, engine or apparatus, or to cause any other acci- 
dent, whereby the death of a human being is occasioned, shall be guilty of 
manslaughter. [L. ’09, p. 932, § 149.] 


Compare Minn. Code, § 4889. 
For former laws, see infra, § 2736. 


§ 2402. Liability of Intoxicated Physician. 

Every physician or surgeon, or person practicing as such, who, being 
in a state of intoxication, or under the influence of any narcotic drug, shall 
prescribe or administer any poison, drug or medicine, or do any other act 
as a physician, to another person, which, though done without design, shall 
cause the death of the latter, shall be guilty of manslaughter. [L. *09, 
p. 933, § 150.] 


Compare Minn. Code, § 4890; N. Y. P. C., § 200. 
See infra, $ 2942, injury from prescription by intoxicated physician. 


§ 2403. Keeping Explosive Unlawfully. 

Every person who shall make or keep gunpowder, or any other explo- 
sive substance, in a city or village, in any quantity or manner prohibited by 
law or by ordinance of such municipality, if an explosion thereof shall occur 
whereby the death of a human being is occasioned, shall be guilty of man- 
slaughter. [L. ’09, p. 933, $ 151.] 


Compare Minn. Code, $ 4891; N. Y. P. C., $ 201, 
For former laws, see infra, $ 8308. 
See infra, $ 2504, keeping explosives unlawfully. 


$ 2404. Homicide, When Excusable, 

Homicide is excusable when committed by accident or misfortune in 
doing any lawful act by lawful means, with ordinary caution and without 
any unlawful intent. [L. ’09, p. 933, § 152.] 


Compare Minn. Code, $ 4893; N. Y. P. C., $ 203. 
See note to § 2726, infra, 


§ 2405. Justifiable Homicide by Public Officer. 
Homicide is justifiable when committed by a public officer, or person 
acting under his command and in his aid, in the following cases: 

(1.) In obedience to the judgment of a competent court. 

(2.) When necessary to overcome actual resistance to the execution of 
the legal process, mandate or order of a court or officer, or in the discharge 
of a legal duty. 

(3.) When necessary in retaking an escaped or rescued prisoner who has 
been committed, arrested for, or convicted of a felony; or in arresting a per- 
son who has committed a felony and is fleeing from justice; or in attempting, 
by lawful ways or means, to apprehend a person for a felony actually com- 
mitted; or in lawfully suppressing a riot or preserving the peace. [L. ’09, 
p. 933, $ 153.] 

Compare Minn. Code, § 4894; N. Y. P. C., § 204, 
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§ 2406. Homicide by Other Person, When Justifiable. 
Homicide is also justifiable when committed either— | 

(1.) In the lawful defense of the slayer, or his or her husband, wife, par- 
ent, child, brother or sister, or of any other person in his presence or company. 
when there is reasonable ground to apprehend a design on the part of the 
person slain to commit a felony or to do some great personal injury to the 
slayer or to any such person, and there is imminent danger of such design 
being accomplished; or 

(2) In the actual resistance of an attempt to commit a felony upon the 
slayer, in his presence, or upon or in a dwelling, or other place of abode, in 
which he is. [L. ’09, p. 934, $ 154.] 

Compare Minn. Code, $ 4895; N. Y. P. C., $ 205. 


$ 2407. ‘‘Maiming’’ Defined—How Punished. 
Every person who, with intent to commit a felony, or to injure, disfigure 

or disable another, shall willfully inflict upon him an injury which— 

(1.) Seriously disfigures his person by any mutilation thereof; or 

(2.) Destroys or displaces any member or organ of his body; or 

(3.) Seriously diminishes his physical vigor by the injury of any member 
or organ; . 

Shall be guilty of maiming and be punished by imprisonment in the state 
penitentiary for not more than ten years, and the willful infliction of the 
injury shall be prima facie evidence of the intent. [L. ’09, p. 934, § 155.] 


Compare Minn. Code, $ 4896; N. Y. P. C., § 206, 
For former laws, see infra, §§ 2738, 2739. 


§ 2408. Instrument or Manner of Maiming. 
To constitute maiming it is immaterial by what means or instrument 
or in what manner the injury was inflicted. [L. ’09, p. 934, § 156.] 
Compare Minn. Code, $ 4898; N. Y. P. C., $ 209. 


$ 2409. Recovery from Injury, When a Defense. _ 

Whenever upon a trial for maiming another person it shall appear that 
the injury inflicted will not result in any permanent disfiguration of appear- 
ance, diminution of vigor, or other permanent injury, no conviction for 
maiming shall be had, but the defendant may be convicted of assault in any 
degree. [L. *09, p. 934, $ 157.] 

Compare Minn. Code, $ 4899; N. Y. P. C., $ 210, 


$ 2410. Kidnaping Defined—How Punished. 
Every person who shall willfully— 

(1.) Seize, confine or inveigle another with intent to cause him without 
authority oí law to be secretly confined or imprisoned, or in any way held 
to service, or with intent to extort or obtain money or reward for his return, 
release, or disposition, or to lead, take, entice away, or detain, a child 
under the age of sixteen years with intent to conceal him from his parent, 
guardian or other person having lawful care or control of him, or to steal 
any article upon his person; or 

(2.) Abduct, entice, or by force or fraud unlawfully take or carry away 
another to or from a place without the state, and shall afterward send, bring 
or keep such person, or cause him to be kent or secreted within this state; 
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Shall be guilty of kidnaping, and punished by imprisonment in the state 
penitentiary for not less than ten years. [L. ’09, p. 935, $ 158.] 


Compare Minn. Code, $ 4900; N. Y. P. C., $ 211, 
For former laws, see infra, $$ 2740, 2741. 
Sce infra, § 2439, abduction. 


§ 2411. Selling Services of Person Kidnaped. 

Every person, who within this state or elsewhere, shall sell or in any 
manner trausfer for any term, the services or labor of any person who has 
been forcibly taken, inveigled, or kidnaped in or from this state, shall be 
punished by imprisonment in the state penitentiary for not more than ten 
years. [L. ’09, p. 935, $ 159.] 

Compare Minn. Code, $ 4901; N. Y. P. C., $ 214, 


$ 2412. Venue—Effect of Consent. 

Any proceeding for kidnaping may be instituted either in the county 
where the offense was committed or in any county through or in which the 
person kidnaped or confined was taken or kept while under confinement 
or restraint. Upon a trial for violation of section 2410 or 2411, the 
consent thereto of the person kidnaped or confined shall not be a defense 
unless it appears satisfactorily to the Jury that such person was above the 
age of sixteen years and that his consent was not extorted by threats, duress 
or fraud. [L. 709, p. 935, $ 160.] 


Compare Minn. Code, $ 4903; N. Y, P. C., $$ 217, 220. 
For former laws, see infra, § 2742. 


§ 2413. Assault in First Degree Defined—How Punished. 
Every person who, with intent to kill a human being, or to commit a 

felony upon the person or property of the one assaulted, or of another— 

(1.) Shall assault another with a firearm or any deadly weapon or by any 
force or means likely to produce death; or 

(2.) Shall administer to or cause to be taken by another, poison or any 
other destructive or noxious thing so as to endanger the life of another 
person, shall be guilty of assault in the first degree and shall be punished 
by imprisonment in the state penitentiary for not less than five years. [L. 
"09, p. 936, $ 161. ] 


Compare Minn. Code, $ 4903; N. Y. P. C., $$ 217, 220, 
For former laws, see infra, §§ 2748, 2750. 


§ 2414. Assault in the Second Degree—How Punished. 
Every person who, under circumstances not amounting to assault in 
the first degree— 

(1.) With intent to injure, shall unlawfully administer to or cause to be 
taken by another, poison or any other destructive or noxious thing, or any 
drug or medicine the use of which is dangerous to life or health; or 

(2.) With intent thereby to enable or assist himself or any other person 
to commit any crime, shall administer to, or cause to be taken by, another, 
chloroform, ether, laudanum or any other intoxicating narcotic or anaes- 
thetic; or 

(3.) Shall willfully inflict grievous bodily harm upon another with or 
without a weapon; or 
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(4.) Shall willfully assault another with a weapon or other instrument or 
thing likely to produce bodily harm; or 

(5.) Being armed with a deadly weapon shall willfully assault another 
with a whip; or 

(6.) Shall assault another with intent to commit a felony, or to prevent or 
resist the execution of any lawful process or mandate of any court officer, 
or the lawful apprehension or detention of himself or another person; or 

(7.) While hunting any game or other animals or birds, shall shoot an- 
other; 

Shall be guilty of assault in the second degree and be punished by impris- 
onment in the state penitentiary for not more than ten years or by a fine 
of not more than one thousand dollars, or by both. [L. *09, p. 936, $ 162.] 


Compare Minn. Code, § 4904; N. Y. P. C., §§ 218, 221. 
For former laws, see infra, §§ 2749, 2750. 


§ 2415. Assault in the Third Degree—How Punished. 

Every person who shall commit an assault or an assault or battery not 
amounting to assault in either the first or second degrees, shall be guilty of 
assault in the third degree, and shall be punished as for a gross misdemeanor. 
[L. ’09, p. 937, $ 163.] 


Compare Minn. Code, § 4905; N. Y. P. C., $$ 219, 222, 
For former laws, see infra, § 2746. 

See infra, § 2442, indecent assault, 

See infra, § 4694, abuse of pupil. 


§ 2416. Force, When Lawful. 
The use, attempt, or offer to use force upon or toward the person of an- 
other shall not be unlawful in the following cases: 

(1.) Whenever necessarily used by a public officer in the performance of a 
legal duty, or a person assisting him and acting under his direction; 

(2.) Whenever necessarily used by a person arresting one who has com- 
mitted a felony and delivering him to a public officer competent to receive 
him into custody; 

(3.) Whenever used by a party about to be injured, or by another lawfully 
aiding him, in preventing or attempting to prevent an offense against his 
person, or a malicious trespass, or other malicious interference with real or 
personal property lawfully in his possession, in case the force is not more 
than shall be necessary ; 

(4.) Whenever used in a reasonable and moderate manner by a parent or 
his authorized agent, a guardian, master, or teacher in the exercise of lawful 
authority to restrain or correct his child, ward, apprentice or scholar; 

(5.) Whenever used by a earrier of passengers or his authorized agent or 
servant, or other person assisting them at their request in expelling from a 
carriage, railway car, vessel, or other vehicle, a passenger who refuses to 
obey a lawful and reasonable regulation prescribed for the conduct of pas- 
sengers, if such vehicle has first been stopped and the force used is not more 
than shall be necessary to expel the offender with reasonable regard to his 
personal safety; 

(6.) Whenever used by any person to prevent an idiot, lunatic or insane 
person from committing an act dangerous to himself or another, or in en- 
forcing necessary restraint for the protection of his person, or his restoration 
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to health, during such period only as shall be necessary to obtain legal author- 
ity for the restraint or custody of his person. [L. ’09, p. 937, $ 164.] 


Compare Minn, Code, $ 4906; N. Y. P. C., $ 223. 
See infra, $ 4694, abuse of pupil. 


$ 2417. Provoking Assault. 

Every person who shall by word, sign or gesture, willfully provoke, or 
attempt to provoke, another person to commit an assault or breach of the 
peace, shall be guilty of misdemeanor. [L. ’09, p. 938, § 165.] 


For former laws, see infra, § 2747. 


§ 2418. Robbery Defined. 

Robbery is the unlawful taking of personal property from the person of 
another, or in his presence, against his will, by means of force or violence or 
fear of injury, immediate or future, to his person or property, or the person 
or property of a member of his family, or of anyone in his company at the 
time of the robbery. Such force or fear must be used to obtain or retain 
possession of the property, or to prevent or overcome resistance to the 
taking; in either of which cases the degree of force is immaterial. If used 
merely as a means of escape, it does not constitute robbery. Such taking 
constitutes robbery whenever it appears that, although the taking was fully 
completed without the knowledge of the person from whom taken, such 
knowledge was prevented by the use of force or fear. Every person who 
shall commit robbery shall be punished by imprisonment in the state peni- 
tentiary for not less than five years. [L. ’09, p. 938, § 166.] 

y Compare Minn. Code, $ 4907; N. Y. P. C., $$ 224, 225, 226, 227, 228, 229, 230, 231, 232, 


For former laws, see infra, $ 2792, 


§ 2419. Duel, How Punished. 

Every person who shall fight a duel or engage in any combat with an- 
other with a deadly weapon, by previous agreement, or upon a previous 
quarrel, although no death or wound shall ensue, shall be punished by im- 
prisonment in the state penitentiary for not more than ten years. [L. ’09, 
p. 938, § 167.] 

Compare Minn. Code, $ 4911; N. Y. P. C., $ 234. 
For former laws, see infra, § 2743. 


§ 2420. Challenger, Abettor, etc. 

Every person who shall challenge another to fight a duel, or who shall 
send a written or verbal message purporting or intended to be a challenge to 
fight a duel, or an invitation to a combat with deadly weapons, or shall 
accept such a challenge or message, or shall knowingly carry or deliver such 
challenge or message, or be present at the time appointed for such duel or 
combat, or when the same is fought, either as second, aide, or surgeon, or 
who shall advise, or abet, or give any countenance or assistance to such duel 
or combat upon previous agreement, shall be punished by imprisonment in 
the state penitentiary for not more than five years. [L. ’09, p. 939, § 168.] 


Compare Minn. Code, $ 4912; N. Y. P. C., $ 235. 
For former laws, see infra, $$ 2732, 2744, 
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§ 2421. Attempt to Induce Challenge, Posting. 

Every person who shall send or use to another any word or sign what- 
ever with intent to provoke or induce such person to give or receive a 
challenge to fight a duel, or who shall post or advertise another for not fight- 
ing a duel or for not sending or accepting a challenge to fight a duel, or who, 
in writing or in print, shall use reproachful or contemptuous language to 
or concerning anyone for not sending or accepting a challenge to fight a duel, 
or for not fighting a duel, shall be guilty of a gross misdemeanor. [L. ’09, 
p. 939, § 169.] 

Compare Minn. Code, $ 4913; N. Y. P. C., $$ 237, 238, 


$ 2422. Duel Outside State, Venue. 

Every person who shall leave the state with intent to elude any pro- 
vision of sections 2419 or 2420, or to commit any act outside of the 
state punished by the provisions thereof, if committed in the state, shall be 
guilty of the same offense and subject to the same punishment as if the act 
had been committed or was to have been consummated in the state and 
may be proceeded against and tried in any county therein, but a former 
conviction or acquittal in another state or county for the same offense shall 
be a bar to further proceedings against him for such offense. [L. ’09, p. 939, 
§ 170.] 

Compare Minn. Code, $ 4914; N. Y. P. C., $$ 239, 240. 


For former laws, see infra, § 2731. 
See Const., Art. I, § 22, right to trial by jury of county where offense committed. 


§ 2423. Witnesses. 

Every person offending against any provision contained in sections 
2419 to 2422, inclusive, shall be a competent witness against any other 
offender in the same transaction, and shall not be excused from giving testi- 
mony tending to incriminate himself. [L. ’09, p. 940, § 171.] 

Compare Minn. Code, $ 4915; N. Y, P. C., $ 241. 


§ 2424, Libel Defined. 
Every malicious publication by writing, printing, picture, effigy, sign or 

otherwise than by mere speech, which shall tend: 

(1.) To expose any living person to hatred, contempt, ridicule or obloquy, 
or to deprive him of the benefit of public confidence or social intercourse; or 

(2.) To expose the memory of one deceased to hatred, contempt, ridicule 
or obloquy; or 

(3.) To injure any person, corporation or association of persons in his or 
their business or occupation, shall be a libel. Every person who publishes 
a libel shall be guilty of a gross misdemeanor. [L. ’09, p. 940, $ 172.) 


Compare Minn. Code, $ 4916; N. Y. P. C., $$ 242, 243. For former laws, see infra, 
§ 2777. 


§ 2425. How Justified or Excused—Malice, When Presumed. 

Every publication having the tendency or effect mentioned in section 
2424 shall be deemed malicious unless justified or excused. Such publication 
is Justified whenever the matter charged as libelous charges the commission 
of a crime, is a true and fair statement, and was published with good motives 
and for justifiable ends. It is excused when honestly made in belief of its 
truth and fairness and upon reasonable grounds for such belief, and consists 


1148 


CHAP. V] CRIMES AGAINST THE PERSON. $$ 2426-2431 


of fair comments upon the conduct of any person in respect of public affairs, 
made after a fair and impartial investigation. [L. ’09, p. 940, $ 173.] 
Compare Minn. Code, $ 4917; N. Y. P. C., $ 244, 


§ 2426. Publication Defined. 
Any method by which matter charged as libelous may be communicated 
to another shall be deemed a publication thereof. [L. *09, p. 940, $ 174.] 


Compare Minn. Code, $ 4918; N. Y, P. C., $ 245. 
For former laws, see infra, $ 2778. 


$ 2427. Liability of Editors and Others. 

Every editor or proprietor of a book, newspaper or serial, and every 
manager of a copartnership or corporation by which any book, newspaper 
or serial is issued, is chargeable with the publication of any matter contained 
in any such book, newspaper or serial, but in every prosecution for libel the 
defendant may show in his defense that the matter complained of was pub- 
lished without his knowledge or fault and against his wishes by another who 
had no authority from him to make such publication, and was retracted by 
him as soon as known with an equal degree of publicity. [L. ’09, p. 941, 
$ 175.] 

Compare Minn. Code, $ 4919; N. Y. P. C., $ 246. 


§ 2428. Report of Proceedings Privileged. 

No prosecution for libel shall be maintained against a reporter, editor, 
proprietor, or publisher of a newspaper for the publication therein of a fair 
and true report of any judicial, legislative or other public and official pro- 
ceeding, or of any statement, speech, argument or debate in the course of the 
‘same, without proving actual malice in making the report. The editor or 
proprietor of a book, newspaper or serial shall be proceeded against in the 
county where such book, newspaper or serial is published. [L. ’09, p. 941, 
$ 176.] 

Compare Minn. Code, $ 4920; N. Y, P. C., $$ 247, 248. 


$ 2429. Venue. 

Every other person publishing a libel in this state may be proceeded 
against in any county where such libelous matter was published or circulated, 
but a person shall not be proceeded against for the publication of the same 
libel against the same person in more than one county. [L. ’09, p. 941, $ 177.] 

Compare Minn. Code, $ 4921; N. Y, P. C., $$ 249, 250, 251. 


$ 2430. Privileged Communications. 

Every communication made to a person entitled to or concerned in such 
communication, by one also concerned in or entitled to make it, or who stood 
in such relation to the former as to offer a reasonable ground for supposing 
his motive to be innocent, shall be presumed not to be malicious, and shall 
be termed a privileged communication. [L. *09, p. 941, $ 178.] 

Compare Minn, Code, $ 4922; N. Y. P. C., $ 253. 


$ 2431. Furnishing Libelous Information. 

Every person who shall willfully state, deliver or transmit by any means 
whatever, to any manager, editor, publisher, reporter or other employee of a 
publisher of any newspaper, magazine, publication, periodical or serial, any 
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statement concerning any person or corporation, which, if published therein, 
would be a libel, shall be guilty of a misdemeanor. [L. ’09, p. 941, $ 179.] 
Compare N. Y, P. C., $ 254a. 


$ 2432. Threatening to Publish Libel. 

Every person who shall threaten another with the publication of a libel. 
concerning the latter, or his spouse, parent, child, or other member of his 
family, and every person who offers to prevent the publication of a libel 
upon another person upon condition of the payment of, or with intent to 
extort moncy or other valuable consideration from any person, shall be 
guilty of a gross misdemeanor. [L. ’09, p. 942, $ 180.] 

Compare Minn. Code, § 4923; N. Y. P. C., § 254. 


§ 2433. Slander of Woman. 

Every person who, in the presence or hearing of any person other than 
the female slandered, whether she be present or not, shall maliciously speak 
of or concerning any female of the age of twelve years or upward, not a 
common prostitute, any false or defamatory words or language which shall 
injure or impair the reputation of any such female for virtue or chastity or 
which shall expose her to hatred, contempt or ridicule, shall be guilty of a 
misdemeanor. Every slander herein mentioned shall be deemed to be ma- 
licious unless justified, and shall be justified when the language charged as 
slanderous, false or defamatory is true and fair, and was spoken with good 
motives and for justifiable ends. [L. ’09, p. 942, § 181.] 

Compare Minn. Code, $ 4924, 


§ 2434, Testimony Necessary to Convict. 

No conviction shall be had under the provisions of the preceding see- 
tion of this act, upon the testimony of the woman slandered unsupported by 
other evidence. [L. *09, p. 942, $ 182.] 

Compare Minn. Code, § 4925. 


CHAPTER VI. 
CRIMES AGAINST MORALITY, DECENCY, ETC, 


§ 2435. Rape. 

Rape is an act of sexual intercourse with a female not the wife of the 
perpetrator committed against her will and without her consent. Every 
person who shall perpetrate such an act of sexual intercourse with a female 
of the age of ten years or upward not his wife: 

(1.) When, through idiocy, imbecility or any unsoundness of mind, either 
temporary or permanent, she is incapable of giving consent; or 

(2.) When her resistance is forcibly overcome; or 

(3.) When her resistance is prevented by fear of immediate and great 
bodily harm which she has reasonable cause to believe will be inflicted upon 
her; or 

(4.) When her resistance is prevented by stupor or weakness of mind pro- 
duced by an intoxicating narcotic or anesthetic agent administered by or with 
the privity of the defendant; or 

(5.) When she is at the time unconscious of the nature of the act, and this 
is known to the defendant; 
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Shall be punished by imprisonment in the state penitentiary for not less 
than five years. [L. ’09, p. 942, $ 183.] 


Compare Minn. Code, $ 4926; N. Y. P. C., $ 278. 
For former laws, see infra, $$ 2753, 2754, 


$ 2436. Carnal Knowledge-of Children. 
Every person who shall carnally know and abuse any female child under 
the age of eighteen years, not his wife, shall be punished as follows: 

(1.) When such child is under the age of ten years, by imprisonment in 
the state penitentiary for life; 

(2.) When such child is ten and under fifteen years of age, by imprison- 
ment in the state penitentiary for not less than five years; 

(3.) When such child is fifteen and under eighteen years of age, and of 
previously chaste character, by imprisonment in the state penitentiary for 
not more than ten years, or by imprisonment in the county jail for not more 
than one year. [L. *09, p. 943, $ 184.] | 


Compare Minn, Code, § 4927; N. Y. P. C., § 278. 
For former laws, see infra, § 2753, 


§ 2437. Sexual Intercourse and Carnal Knowledge Defined. 
Any sexual penetration, however slight, is sufficient to complete sexual 
intercourse or carnal knowledge. [L. ’09, p. 943, § 186 (185).] 
Compare Minn. Code, $ 4928, 


§ 2438. Compelling a Woman to Marry. 

Every person who, by force, menace, or duress, shall compel a woman 
against her will to marry him or to marry any other person, or to be defiled, 
shall be punished by imprisonment in the state penitentiary for not more 
than twenty years, or by a fine of not more than one thousand dollars, or 
by both. [L. ’09, p. 943, § 186.] 


Compare Minn. Code, $ 4929; N. Y. P. C., $ 281, 
For former laws, see infra, $ 2755. 


S 2439. Abduction. 
Every person who— 

(1.) Shall take a female under the age of eighteen years for the purpose 
of prostitution or sexual intercourse, or without the consent of her father, 
mother, guardian or other person having legal charge of her person, for the 
purpose of marriage; or 

(2.) Shall inveigle or entice an unmarried female of previously chaste 
character into a house of ill-fame or assignation, or elsewhere, for the purpose 
of prostitution; or 

(3.) Shall take or detain a woman unlawfully against her will, with intent 
to compel her by force, menace or duress, to marry him or another person, 
or to be defiled; or 

(4.) Being the parent, guardian or other person having legal charge of the 
person of a female under the age of eighteen years, shall consent to her taking 
or detention by any person for the purpose of prostitution or sexual inter- 
course or for any obscene, indecent or immoral purpose ; 

Shall be guilty of abduction and punished by imprisonment in the state 
penitentiary for not more than ten years or by a fine of not more than one 
thousand dollars, or by both. [L. *09, p. 944, $ 187.] 
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Compare Minn. Code, $ 4930; N. Y. P. C., § 282, 
For former laws, see infra, §§ 2756, 2935. 
See supra, $ 2410, kidnaping. | 


§ 2440. Placing Female in House of Prostitution. 
Every person who— 

(1.) Shall place a female in the charge or custody of another person for 
immoral purposes, or in a house of prostitution, with intent that she shall 
live a life of prostitution, or who shall compel any female to reside with him 
or with any other person for immoral purposes, or for the purposes of prosti- 
tution, or shall compel any such female to reside in a house of prostitution 
or to live a life of prostitution; or 

(2.) Shall ask or receive any compensation, gratuity or reward, or promise 
thereof, for or on account of placing in a house of prostitution or elsewhere 
any female for the purpose of causing her to cohabit with any male person 
or persons not her husband; or 

(3.) Shall give, offer, or promise any compensation, gratuity or reward, 
to procure any female for the purpose of placing her for immoral purposes 
in any house of prostitution, or elsewhere, against her will; or 

(4.) Being the husband of any woman, or the parent, guardian or other 
person having legal charge of the person of a female under the age of eighteen 
years, shall connive at, consent to, or permit her being or remaining in any 
house of prostitution or leading a life of prostitution; or 

(5.) Shall live with or accept any earnings of a common prostitute, or en- 
tice or solicit any person to go to a house of prostitution for any immoral 
purpose, or to have sexual intercourse with a common prostitute. 

Shall be punished by imprisonment in the state penitentiary for not 
more than five years or by a fine of not more than two thousand dollars. [L. 
09, p. 944, $ 188.] 


Compare N. Y. P. C., $$ 282a, 282b. 
For former laws, see infra, $$ 2902, 2903. 


§ 2441. Seduction. 

Every person who shall seduce and have sexual intercourse with any 
female of previously chaste character, shall be punished by imprisonment in 
the state penitentiary for not more than five years or by imprisonment in 
the county jail for not more than one year or by a fine of not more than one 
thousand dollars, or by both fine and imprisonment. Provided, that if at 
any time before judgment upon an information or indictment, a defendant 
shall marry such female, the court shall order all further proceedings stayed; 
and if at any time within three years from the date of such marriage the 
defendant shall wrongfully fail to support or provide for or shall wrongfully 
desert or abandon such wife, said proceeding shall be revived and continued 
in the same manner as though no marriage had taken place, and in the trial 
of such cause the wife shall be competent to testify and may testify against 
her husband. [L. ’09, p. 945, $ 189.] 


Compare Minn. Code, $ 4931; N. Y. P. C., $ 284. 
For former laws, see infra, $ 2757. 


§ 2442. Indecent Assault. 
Every person who shall take any indecent liberties with, or on'the person 
of any female of chaste character, without her consent, or with or on the 
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person of any female under the age of eighteen years, of chaste character, 
with or without her consent, shall be guilty of a gross misdemeanor. [L. ’09, 
p. 946, § 190.] 

Compare Minn. Code, § 4932. 


$ 2443. Corroborating Evidence Necessary. ' 

No conviction shall be had for violation of any of the foregoing pro- 
visions of this chapter upon the testimony of the female upon or against 
whom the crime was committed, unless supported by other evidence. [L. ’09, 
p. 946, $ 191.] 


Compare N. Y. P. C., $$ 283, 286. f 
Compare § 2155, supra. See note to § 2253. 


$ 2444. Abandonment of Wife or Child. 

Every person who shall willfully and without lawful excuse desert, or 
willfully neglect or refuse to provide for the support and maintenance of, 
his wife, or child under the age of sixteen years, either said wife or child 
being in necessitous circumstances, shall be punished by imprisonment in the 
state penitentiary for not more than three years, or in the county Jail for not 
more than one year, or by a fine of not more than one thousand dollars, or 
by both fine and imprisonment: Provided, that, before trial, with the con- 
sent of the defendant, or after conviction, the court may, in its discretion, 
require the defendant to enter into a recognizance in such amount as the 
court may fix, with or without sureties, conditioned that such defendant 
will faithfully pay weekly, such sum and for such a time as the court may 
direct, to or for the benefit of such wife or child, and so long as the defendant 
shall faithfully comply with the conditions of such recognizance, all proceed- 
ings in such action, or upon such judgment, shall be stayed; but if the de- 
fendant shall fail to comply with the conditions of such recognizance, or shall 
fail to comply with any order for his appearance in said court, such pro- 
ceeding shall be revived and continued as if no stay had taken place. [L. ’09, 
p. 946, $ 192.] 


Compare Minn. Code, §§ 4933, 4934. 
See infra, § 5933, penalty for wife desertion. 


§ 2445. Keepers of Concert Saloons, etc. 
Every person who— 

(1.) Shall admit to or allow to remain in any [drinking saloon] dance- 
house, public pool or billiard hall, concert saloon, or in any place except a 
restraurant or dining-room, where intoxicating liquors are sold or given 
away, or in any place of entertainment injurious to health or morals, owned, 
kept or managed by him, in whole or in part, any person under the age of 
twenty-one years, [or any female person, whether as employee, visitor or 
patron; or in any of the places hereinbefore enumerated shall sell or give, 
or permit to be sold or given, any intoxicating liquor to any such minor or 
female person; or, | 

(2.) Shall suffer or permit any such person to play any game of skill or 
chance, in any such place, or in any place adjacent thereto, or to be or remain 
therein, or admit or allow to remain in any reputed house of prostitution or 
assignation, or in any place where opium, or any preparation thereof, is 
smoked, or where any narcotic drug is used, any person under the age of 
twenty-one years; or, 
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(3.) Shall sell, or give, or permit to be sold, or given to any person under 
the age of twenty-one years any intoxicating liquor, cigar, un cigarette 
paper or wrapper, or tobacco in any form; or, 

(4.) Shall sell, or give, or permit to be sold or given to any person under 
the age of eighteen years, any revolver, pistol, or toy pistol; 

Shall be guilty of a gross misdemeanor. 

It shall be no defense to a prosecution for a violation of this section 
that the person acted, or was believed by the defendant to act, as agent or 
representative of another. [L. ’09, p. 947, § 193; L. ’09, Ex. Ses., p. 66, § 1.] 


Compare Minn. Code, $$ 4936, 4937, 4938; N. Y. P. C., $ 290, 

For former laws, sce infra, $$ 2919 2923, "2963, 2967, 2971. 

This section was amended “by Laws of 1909, Ex, Ses. , p. 66, the title of which was as 
follows: “An Act to amend sections 193 and 437 of an act entitled “An act relating to 
crimes and punishments and the rights and custody of persons accused or convicted of 
crime, and repealing certain acts,’ being sections 193 and 437 of chapter 249 of the 
Session Laws of the regular session of the legislature of 1909, and declaring an emer- 
gency.” A doubt exists as to the validity of this title. The words in brackets are 
added by the amendment. The title is probably suflicient under the rule in In re 
Donnellan, 49 Wash. 460. 

For violations of liquor laws, etc., see note to $ 2696, infra, 


§ 2446. Employment of Minors Prohibited. 

Every person who shall employ, or cause to be employed, exhibit or 
have in his custody for exhibition or employment any minor actually or 
apparently under the age of eighteen years; and every parent, relative, 
guardian, employer or other person having the care, custody, or control of 
any such minor, who shall in any way procure or consent to the employment 
of such minor— 

(1.) In begging, receiving alms, or in any mendicant occupation; or, 

(2.) In any indecent or immoral exhibition or practice; or, 

(3.) In any practice or exhibition dangerous or injurious to life, limb, 
health or morals; or, 

(4.) As a messenger for delivering letters, telegrams, packages or bundles, 
to any known house of prostitution or assignation; 

Shall be guilty of a misdemeanor. [L. ’09, p. 948, § 194.] 


Compare Minn. Code, § 4939. 
See notes to next section. 


§ 2447. Employment of Children. 

Every person who shall employ, and every parent, guardian or other 
person having the care, custody or control of such child, who shall permit 
to be employed, by another, any male child under the age of fourteen years 
or any female child under the age of sixteen years at any labor whatever, in or 
in connection with any store, shop, factory, mine or any inside employment 
not connected with farm or house work, without the written permit thereto 
of a judge of a superior court of the county wherein such child may live, 
shall be guilty of a misdemeanor. [L. ’09, p. 948, § 195.] 


For former laws, see infra, § 6570. 

See infra, § 5490, hours for employment in bakeries. 

See infra, § 4715, forbidden employment of children. 

See infra, $3 6567-6571, employment of female and child labor, 


§ 2448. Abortion Defined. 

Every person who, with intent thereby to produce the miscarriage of a 
woman, unless the same is necessary to preserve her life or that of the child 
whereof she is pregnant, shall— 
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(1.) Prescribe, supply, or administer to a woman, whether pregnant or not, 
or advise or cause her to take any medicine, drug or substance; or, 

(2.) Use, or cause to be used, any instrument or other means; 

Shall be guilty of abortion, and punished by imprisonment in the state 
penitentiary for not more than five years, or in the county jail for not more 
than one year. [L. *09, p. 948, $ 196.] 


Compare Minn, Code, $ 4942, 
For former laws, see infra, $$ 2758, 2759. 
See supra, § 2398, taking drugs to produce miscarriage. 


$ 2449. Pregnant Woman Attempting Abortion. 

Every pregnant woman who shall take any medicine, drug or substance, 
or use or submit to the use of any instrument or other means, with intent 
thereby to produce her own miscarriage, unless the same is necessary to 
preserve her life or that of the child whereof she is pregnant, shall be pun- 
ished by imprisonment in the state penitentiary for not more than five vears 
or by a fine of not more than one thousand dollars. [L. *09, p. 948, $ 197.] 


Compare Minn. Code, $ 4943. 
See last section, and § 2398, supra. 


§ 2450. Selling Drugs, etc. 

Every person who shall manufacture, sell or give away any instrument, 
drug, medicine, or other substance, knowing or intending that the same may . 
be unlawfully used in procuring the miscarriage of a woman, shall be guilty 
of a gross misdemeanor. [L. ’09, p. 949, § 198.] 

Compare Minn. Code, § 4944, 


§ 2451. Evidence. 

In any prosecution for abortion, attempting abortion, or selling drugs 
unlawfully. no person shall be excused from testifying as a witness on the 
ground that said testimony would tend to incriminate himself. [L. ’09, 
p. 949, § 199.] . 

Compare Minn. Code, $ 4945, 


§ 2452. Concealing Birth. 

Every person who shall endeavor to conceal the birth of a child by any 
disposition of its dead body, whether the child died before or after its birth, 
shall be guiity of a gross misdemeanor. [L. ’09, p. 949, $ 200.] 

Compare Minn. Code, § 4946. 


§ 2453. Bigamy Defined—How Punished—Exceptions. 

Every person who, having a husband or wife living, shall marry another 
person, or continue to cohabit with such second husband or wife in this state, 
shall be guilty of bigamy and be punished by imprisonment in the state peni- 
tentiary for not more than five years: Provided, that this section shall not 
extend to a person— 

(1.) Whose former husband or wife has been absent for five years ex- 
clusively then last past, without being known to him or her within that time 
to be living, and believed to be dead; or, 

(2) Whose former marriage has been pronounced void, annulled or dis- 
solved by a court of competent jurisdiction. [L. ’09, p. 949, $ 201.] 


Compare Minn. Code, § 4947. 
Fur former laws, see infra, $$ 2896-2898, 
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§ 2454. Punishment of Consort. 

Every person who shall knowingly enter into a bigamous marriage with 
another, or. after such marriage, continue to cohabit with such other, shall 
be punished by imprisonment in the state penitentiary for not more than five 
years, or by a fine of not more than one thousand dollars. [L. ’09, p. 950, 
§ 202.] 


Compare Minn. Code, $ 4948. 
For former laws, see infra, $ 2899, 


§ 2455. Incest. 

Whenever any male and female persons, nearer of kin to each other 
than second cousins, computing by the rules of the civil law, whether of the 
half or the whole blood, shall have sexual intercourse together, both shall 
be guilty of incest and punished by imprisonment in the state penitentiary 
for not more than ten years. [L. ’09, p. 950, § 203.] 


Compare Minn. Code, § 4949. 
For former laws, see infra, §§ 2891, 2892. 
See infra, $ 7 151, marriage within prohibited degrees of consanguinity. 


§ 2456. Crime Against Nature. 

_ Every person who shall carnally know in any manner any animal or 
bird; or who shall carnally know any male or female person by the anus, or 
with the mouth or tongue; or who shall voluntarily submit to such carnal 
knowledge; or who shall attempt sexual intercourse with a dead body, shall 
be guilty of sodomy and shall be punished by imprisonment in the state 
penitentiary for not more than ten years. [L. ’09, p. 950, § 204.] 


Compare Minn. Code, $ 4950. 
For former laws, see infra, $ 2889, 


§ 2457. Adultery. 

Whenever any married woman shall have sexual intercourse with a man 
other than her hushand, whether married or not, both shall be guilty of 
adultery and punished by imprisonment in the state penitentiary for not 
more than two years or by a fine of not more than one thousand dollars: 
Provided. that no prosecution for violation of this section shall be com- 
menced except on complaint of the husband or wife, nor after one year 
from the commission of the offense. [L. ’09, p. 950, $ 205.] 


Compare Minn. Code, § 4951 
For former laws, see infra, 7 2893, 2894, 


§ 2458. Lewdness. 

Every person who shall lewdly and viciously cohabit with another not 
the husband or wife of such person, and every person who shall be guilty 
of open or gross lewdness, or make any open and indecent or obscene ex- 
posure of his person, or of the person of another, shall be guilty of a gross mis- 
demeanor. [L. *09, p. 950, $ 206. ] 

For former laws, see infra, §§ 2894, 2901, living in a state of adultery. 


§ 2459. Obscene Literature. 
Every person who— 
-(1.) Shall sell, lend, or give away, or have in his possession with intent 
to sell, lend, give away or show any obscene or indecent book, magazine, 
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pamphlet, newspaper, story paper, writing, picture, drawing, photograph, 
or any article or instrument of indecent or immoral character; or who shall 
design, copy, draw, photograph, print, utter, publish or otherwise prepare 
such a book, picture, drawing, paper or other article; or write or print any 
circular, advertisement or notice of any kind, or give oral information 
stating when, where, how or of whom such an indecent or obscene article or 
thing can be purchased or obtained; or, | 

(2.) Shall sell, lend, give away or have in his possession with intent to 
sell, lend, give away or show any book, pamphlet, magazine, newspaper or 
other printed paper devoted to the publication, or largely made up of crim- 
inal news, police reports, accounts of eriminal deeds, or pictures and stories 
of deeds of bloodshed, lust or crime; or, 

(3.) Shall exhibit within the view of any minor any of the books, papers 
or other things, hereinbefore enumerated; or, 

(4.) Shall hire, use or employ, or having custody or control of his person 
shall permit any minor to sell, give away, or in any manner distribute any 
article hereinbefore mentioned; or, 

(5.) Shall cause to be performed or exhibited, or engage in the perfor- 
mance or exhibition of any obscene, indecent or immoral show, act or per- 
formance; 

Shall be guilty of a gross misdemeanor. [L. *09, p. 951, $ 207.] 


Compare Minn. Code, § 4954. 
For former laws, see infra, § 2911. 


§ 2460. Indecent Articles, etc. 

Every person who shall expose for sale, loan or distribution, any in- 
strument or article, or any drug or medicine, for the prevention of concep- 
tion, or for causing unlawful abortion; or shall write, print, distribute or 
exhibit any card, circular, pamphlet, advertisement or notice of any kind, 
stating when, where, how, or of whom such article or medicine can be ob- 
tained, shall be guilty of a misdemeanor. [L. ’09, p. 951, § 208.] 


Compare Minn. Code, $ 4955. 
For former laws, see infra, $ 2911, 


§ 2461. Prohibited Publications. 

Every person who shall publish, and every proprietor, manager or editor 
who shall permit to be published, in any book, newspaper, magazine or other 
printed publication circulated wholly or in part in this state— 

(1.) Any detailed account of the commission or attempted commission 
of the crime of rape, carnal knowledge, seduction, adultery, sodomy or any 
other sexual crime, or of the trial of any person charged therewith; or, 

(2.) Any detailed account of the execution of any person convicted of 
crime; or, 

(3.) Any detailed statement of any evidence of indecent, obscene or im- 
moral acts offered in any trial or proceeding; or, 

(4.) Any interview with, advertisement for, communication from or 
account of the actions of any public prostitute, except upon a matter con- 
cerning public welfare; 

Shall be guilty of a misdemeanor. [L. ’09, p. 952, § 209.] 


For former laws, see § 2911, infra. 
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§ 2462. Advertising Cures. 

Every person who shall publish. and every proprietor, manager or editor 
who shall permit to be published in any publication whatever, and every 
person who shall cause to be displayed or distributed in any public manner 
any card or notice advertising any treatment or cure for any venereal disease 
or any disease or weakness of the sexual organs caused hy sexual vice or 
abuse, shall be guilty of a misdemeanor. [L. ’09, p. 952, $ 210.] 


See, also, § 2710, infra. 


§ 2463. Advertising for Divorce Business. 

Every person who shall cause to be published in any newspaper, maga- 
zine or other publication, or who shall cause or allow to be posted or distrib- 
uted in any place frequented by the public any card or notice offering to 
procure or obtain, or to aid in procuring or obtaining any divorce or the dis- 
solution or nullification of any marriage, or offering to appear or act as 
attorney or counsel in any suit for divorce, alimony, or the dissolution or 
nullification of any marriage, either in this state or elsewhere, shall be guilty 
of a misdemeanor. [L. ’09, p. 952, $ 211.] 


Compare Minn, Code, § 5166. 
For former laws, see infra, $ 2900, 


§ 2464. Lotteries Defined—A Nuisance—Drawing, How Punished. 

A lottery is a scheme for the distribution of money or property by chance, 
among persons who have paid or agreed to pay a valuable consideration for 
the chance, whether it shall be called a lottery, raffle, gift enterprise, or by 
any other name, and is hereby declared unlawful and a public nuisance. 

Every person who shall contrive, propose or draw a lottery, or shall 
assist in contriving, proposing or drawing a lottery, shall be punished by 
imprisonment in the state penitentiary for not more than five years, or by a 
fine of not more than one thousand dollars, or by both. [L. ’09, p. 953, 
$ 212.] 


Compare Minn. Code, § 4959. 
For former laws, see infra, § 2923. 


§ 2465. Selling Tickets, Advertising. 

Every person who shall sell, give, or in any way whatever furnish or 
transfer to or for another, a ticket, chance, share or interest, or any paper, 
certificate or instrument purporting to be or to represent a ticket, chance. 
share or interest in, or dependent upon the event of, a lottery, to be drawn 
within or without the state; or who by writing, printing, circular or letter, 
or in anv other way shall advertise or pu::lısh the account of a lottery in or 
out of the state, stating how, when or where the same is to be or has been 
drawn, or what are the prizes therein, or any of them, or the price of a 
ticket, or any share or interest therein, or where or how it may be obtained, 
shall be guilty of a gross misdemeanor, [L. 09, p. 953, $ 213.] 


Compare Minn. Code, § 4960. 
For former laws, see infra, § 2923. 


§ 2466. Disposal of Property by Lottery—Keeping Office—Letting Build- 
ing. 

Every person who shall offer for sale or distribution in any way any real 

or personal property, or any interest therein, to be determined by lot or 
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chance, dependent upon the drawing of a lottery in or out of the state; or 
who shall sell, furnish or procure in any manner a chance or share, or any 
interest in property offered for sale or distribution in violation of this section, 
or a ticket or other evidence of any such chance, share or interest; or who 
shall open, set up, or keep for himself or another, an office or place for 
registering the number of tickets in a lottery in or out of the state, or for 
making, receiving, or registering any bets or stakes for the drawing or result 
of such lottery; or who shall advertise or in any way publish any account 
of an opening, setting up, or keeping of such an office or place; or who shall 
knowingly let, or permit to be used, any building or portion thereof for any 
of the purposes specified in this subdivision; 

Shall be guilty of a gross misdemeanor. [L. *09, p. 953, $ 214.] 

Compare Minn, Code, $ 4961. 


§ 2467. Insuring Lottery Tickets— Advertising Offers to Insure. 
Every person who shall insure, or receive any consideration for insuring, 

for or against the drawing of a ticket, share or interest in a lottery, or a 
number of such ticket, share or interest; or who shall receive any valuable 
consideration, upon an agreement to pay money or deliver property in the 
event that a ticket, share or interest, or a number of such a ticket, share or 
interest in a lottery shall prove fortunate or unfortunate, or shall be drawn 
or not drawn in a proper way or in a proper order; or who shall promise or 
agree or offer to pay money or deliver property, or to do or forbear to do 
any act for the benefit of any person, with or without consideration, upon 
any accident or contingency dependent upon the drawing thereof, or of any 
number or ticket therein, or who, by writing, printing, circular or letter, 
or in any way, shall advertise or publish an offer, notice or proposition in 
violation of the provisions of this section; 

Shall be guilty of a gross misdemeanor, [L. ’09, p. 954, § 215.] 

Compare Minn. Code, § 4962, 


§ 2468. Lotteries Out of State—Advertisement by Nonresidents. 

The provisions of this subdivision are applicable to lotteries drawn, or to 
he drawn out of the state, whether authorized or not by the laws of the state 
or country where they are to be drawn, in the same manner as to those in 
the state, and every provision of law relating to advertising lotteries or 
offers to insure lottery tickets, shall be applicable, whenever the advertise- 
ment was published, or the letter or circular sent or delivered, through or in 
the state, though the person causing or procuring the same to be published, 
sent or delivered was out of the state at the time of so doing. [L. ’09, p. 954, 
$ 216.] 

Compare Minn. Code, § 4963. 


§ 2469. Conducting Gambling. 

Every person who shall open, conduct. carry on or operate, whether as 
owner, manager, agent, dealer, clerk, or employee. and whether for hire or 
not, any gambling game or game of chance, played with cards, dice, or any 
other device, or any scheme or device whereby any money or property or 
anv representative of either, may be bet, wagered or hazarded upon any 
chance, or any uncertain or contingent event, shall be a common gambler, and 
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shall be punished by imprisonment in the state penitentiary for not more 
than five years. [L. ’09, p. 955, § 217.] 
For former laws, see infra, $$ 2924-2926, 2931, 


§ 2470. Gambling. 

Every person who shall bet, wager or hazard any money or property, 
or any representative of either, upon any game, scheme or device, opened, 
conducted, carried on or operated in violation of the last section shall be 
guilty of a misdemeanor. [L. ’09, p. 955, § 218.] 


For former laws, see infra, § 2924 et seq. 


§ 2471. Swindling. 

Every person who, by color, or aid of any trick or sleight of hand per- 
formance, or by any fraud or fraudulent scheme, cards, dice, or device, shall 
win for himself or for another any money or property, or representative of 
either, shal] be punished by imprisonment in the state penitentiary for not 
more than ten years. [L. ’09, p. 955, $ 219.] 

Compare Minn. Code, § 4969. 


§ 2472. Possession of Gambling Devices. 

Every person who shall have in his possession or shall permit to be 
placed or kept in any building or boat, or part thereof, owned, leased or occu- 
pied by him. any table, slot machine, or any other article, device or apparatus 
of a kind commonly used for gambling, or operated for the losing or winning 
of any money or property, or any representative of either, upon any chance 
or uncertain or contingent event, shall be guilty of a gross misdemeanor. 
[L. ’09, p. 955, $ 220.] 

Compare Minn. Code, § 4965. 
For former law, see infra, § 2932. 


Possession of slot machines as prima facie evidence, and disposition of fines, see infra, 
$5 2933, 2934, 


§ 2473. Poolselling and Book-making. 

Every person, whether acting in his own behalf, or as an agent, servant 
or employee of another person within or outside of this state, who shall sell 
any pool, make any book, or receive, record, register, transmit or forward 
any bet. or wager, or any money or property or thing of value designed or 
intended to be bet, wagered or hazarded, upon the result of any contest or 
trial of skill, speed or endurance between men or beasts, whether such con- 
test or trial take place within or outside of this state, or upon the result of 
any lot, chance, casualty, or uncertain or contingent event whatever, shall 
be punished by imprisonment in the state penitentiary for not more than 
five years. [L. ’09, p. 956, $ 221.] 

See infra, $ 2721, race-track gambling. 


§ 2474. Allowing Building to be Used. 

Every person being in possession or control of any tent. building, float or 
vessel, or part thereof, who shall knowingly permit the same, or any part 
thereof, to be used for gambling, swindling, poolselling, or book-making, or 
for betting. wagering or hazarding money or property, or any representative 
of either, upon any game, scheme or device, or upon the result of any lot, 
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chance, or uncertain or contingent event whatever, shall be guilty of a gross 
misdemeanor. [L. ’09, p. 956, $ 222.] 
For former laws, see infra, $ 2926. 


8 2475. Bucket-shop Defined. 

A bucket-shop is hereby defined to be a shed, tent, tenement, booth, 
building, float or vessel, or any part thereof, wherein may be made contracts 
respecting the purchase or sale upon margin or credit of any commodities, 
securities, or property, or option for the purchase thereof, wherein both 
parties intend that such contract shall or may be terminated, closed and 
settled; either; 

(1.) Upon the basis of the market prices quoted or made on any board 
of trade or exchange upon which such commodities, securities or property 
may be dealt in; or, 

(2.) When the market prices for such commodities, securities or property 
shall reach a certain figure in any such board of trade or exchange; or, 

(3.) On the basis of the difference in the market prices at which said com- 
modities, securities or property are, or purport to be, bought and sold. 
[L. ’09, p. 956, $ 223.] 

Compare N. Y. P. C., $ 355a. 


§ 2476. Maintaining Bucket-shop—Penalty. 

Every person, whether in his own behalf, or as agent, servant or em- 
ployee of another person, within or outside of ¿his state, who shall open, 
conduct or carry on any bucket-shop, or make or offer to make any contract 
described in the last section, or with intent to make such a contract, or assist 
therein, shall receive, exhibit, or display, any statement of market prices 
of any commodities, securities, or property, shall be punished by imprison- 
ment in the state penitentiary for not more than five years. [L. ’09, p. 957, 
§ 224.] . 

Compare N. Y. P. C., $ 355b. 


§ 2477. Written Statement to be Furnished—Presumption. 

Every person, whether in his own behalf, or as the servant, agent or 
employee of another person, within or outside of this state, who shall buy or 
sell for another, or execute any order for the purchase or sale of any com- 
_modities, securities or property, upon margin or credit, whether for imme- 
diate or future delivery, shall, upon written demand therefor, furnish such 
principal or customer with a written statement containing the names of the 
persons from whom such property was bought, or to whom it has been sold, 
as the case may be, the time when, the place where, the amount of, and the 
price at which the same was either bought or sold; and if such person shall 
refuse or neglect to furnish such statement within forty-eight hours after 
such written demand, such refusal shall be prima facie evidence as against 
him that such purchase or sale was made in violation of section 2476. [L. 
"09, p. 957, $ 225.] 


§ 2478. Seizure and Disposition of Gambling Devices. 

It shall be the duty of all peace officers to search for and seize all tables, 
slot machines, or other article, machine, device or apparatus of the kind 
commonly used for gambling, or operated for the winning or losing of money 
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or property, or any representative of either, upon any chance or uncertain 
or contingent event, and all property useful in the operation or maintenance 
of a bucket-shop, and take the same before a magistrate. If in the judgment 
of such magistrate any of such articles may be useful as evidence in the 
trial of any case, he may order the same held for such trial or delivered to 
the prosecuting attorney; otherwise, he shall order the same to be forthwith 
destroyed. After the final hearing and disposition of any case in which 
any of said articles may be held or used as evidence, whether such case 
result in a conviction or acquittal, the magistrate or Judge having jurisdietien 
of such case shall forthwith order all such articles destroyed. [L. ’09, p. 957, 
§ 226.] 

Compare N. Y. P. C., $$ 355c, 345, 346, 347. 

See supra, $$ 2237-2240, search-warrants. 


§ 2479. Bunco-steering. 

Every person who shall entice or induce another, upon any pretense, 
to go to any place where any gambling game, scheme or device, or any trick, 
sleight-of-hand performance, fraud or fraudulent scheme, cards, dice or 
device, is being conducted or operated; or while in such place shall entice 
or induce another to bet, wager or hazard any money or property, or repre- 
sentative of either, upon any such game, scheme, device, trick, sleight-of- 
hand performance, fraud or fraudulent scheme, cards, dice, or device, or 
to execute any obligation for the payment of money, or delivery of property, 
or to lose. advance, or loan any money or property, or representative of 
either, shall be punished by imprisonment in the state penitentiary for not 
more than ten years. [L. ’09, p. 957, § 227.] 


§ 2480. Evidence—Testimony of Player. 

No person shall be excused from giving testimony concerning anv 
offense committed by another against any of the provisions of sections 2469 
or 2473, inclusive by reason of his having bet or played at the prohibited 
game or device. [L. *09, p. 957, $ 228.] 


§ 2481. Pawnbrokers and Second-hand Dealers—Duty to Record Transac- 

tions. l 

It shall be the duty of every pawnbroker and second-hand dealer doing 

business in any city of the first class in this state to maintain in his place 

of business a book or other permanent record in which shall be legibly 

written in the English language, at the time of each loan, purchase or 
sale, a record thereof containing— 

(1.) The date of the transaction; 

(2.) The name of the person or employee conducting the same; 

(3.) The name, age, street and house number, and a general description 
of the dress. complexion, color of hair, and facial appearance of the person 
with whom the transaction is had: 

(4.) The name and street and house number of the owner of the property 
bought or received in pledge; 

(5.) The street and house number of the place from which the property 
bought or received in pledge was last removed; 

(6.) A description of the property bought or received in pledge, which 
in the case of watches shall contain the name of the maker and the number 
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of both the works and the case, and in the case of jewelry shall contain a de- 
seription of all letters and marks inscribed thereon: Provided, that when 
the article bought or received is furniture, or the contents of any house or 
room actually inspected on the premises, a general record of the transac- 
tion shall be sufficient; 

(7.) The price paid or the amount loaned; 

(8.) The names and street and house numbers of all persons witnessing 
the transaction; and 

(9.) The number of any pawn ticket issued therefor. [L. ’09, p. 959, 
§ 229.] 


Query, whether this and the following sections are within the title of the act. See note 
to § 2304, supra, 


§ 2482. Inspection of Records and Goods. 

Such record, and all goods received, shall at all times during the ordin- 
ary hours of business be open to the inspection of the prosecuting attorney 
or of any peace officer. [L. ’09, p. 959, $ 230.] 


See note to last section. 


§ 2483. Report to Chief of Police. 

Every pawnbroker and second-hand dealer doing business in any city 
of the first and second class shall, before noon of each day, furnish to the 
chief of police of such city, on such forms as such chief of police may provide 
therefor, a full, true and correct transcript of the record of all transactions had 
on the preceding day, and having good cause to believe that any property in his 
possession has been previously lost or stolen, he shall forthwith report such 
fact to the chief of police, together with the name of the owner, if known, 
and the date when, and the name of the person from whom the same was 
received by him. [L. ’09, p. 960, $ 231.] | 

See note to $ 2481. 


§ 2484. Retention of Property. 

No property bought or received in pledge by any pawnbroker or second- 
nand dealer shall be removed from his place of business, except when re- 
deemed by the owner thereof, within four days after the receipt thereof 
shall have been reported to the chief of police as herein provided. [L. ’09, 
2. 960, $ 232.] 

See note to § 2481. 


§ 2485. Penalty. 
Every pawnbroker or second-hand dealer, and every clerk, agent or 
emplovee of such pawnbroker or second-hand dealer, who shall— 

(1.) Fail to make an entry of any material matter in his book or record 
kept as provided for in section 2483; or, 

(2.) Make any false entry therein; or, 

(3.) Falsify, obliterate, destroy or remove from his place of business 
such book or record; or, 

(4.) Refuse to allow the prosecuting attorney or any peace officer to 
inspect the same, or any goods in his possession, during the ordinary hours 
of business; or, 

(5.) Report any material matter falsely to the chief of police; or, 
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(6.) Having forms provided therefor, shall fail before noon of each day 
to furnish the chief of police with a full, true and correct transcript of the 
record of all transactions had on the previous day, it being the intent of 
this section that Saturday’s business may be reported on Monday; or, 

(7.) Fail to report forthwith to the chief of police the possession of any 
property which he may have good cause to believe has been lost or stolen, 
together with the name of the owner, if known, and the date when, and the 
name of the person from whom the same was received by him; or, 

(8.) Remove, or allow to be removed from his place of business, except 
upon redemption by the owner thereof, any property received, within four 
days after the receipt thereof shall have been reported to the chief of police; 
or, 
(9.) Receive any property from any person under the age of twenty-one 
years, any common drunkard, any habitual user of narcotic drugs, any habit- 
ual criminal, any person in an intoxicated condition, any known thief or 
receiver of stolen property, or any known associate of such thief or receiver 
of stolen property, whether such person be acting in his own behalf or as 
the agent of another; | 

Shall be guilty of a misdemeanor. [L. ’09, p. 960, $ 233.] 

See note to § 2481. 


§ 2486. Rates of Interest and Sale of Pledged Property. 

All pawnbrokers are authorized to charge and receive interest at the rate 
of three per cent a month for money loaned on the security of personal 
property actually received in pledge, and every person who shall ask or re- 
ceive a higher rate of interest or discount on any such loan, or on any actual 
or pretended sale, or redemption of personal property, or who shall sell 
any property held for redemption within ninety days after the period for 
redemption shall have expired, shall be guilty of a misdemeanor. [L. ’09, 
p. 961, § 234.] 


See note to § 2481. 
See infra, § 6251, legal rate of interest. 


§ 2487. ‘‘Pawnbroker’’ Defined. 

Every person engaged, in whole or in part, in the business of loaning 
money on the security of pledges, deposits or conditional sales of personal 
property, shall be deemed to be a pawnbroker. [L. ’09, p. 961, § 235.] 


§ 2488. ‘‘Second-hand Dealer’’ Defined. 

Every person engaged in whole or in part in the business of buying or 
selling second-hand personal property, metal junk, or melted metals, shall be 
deemed to be a second-hand dealer. [L. ’09, p. 961, $ 236.] 


§ 2489. Rights of Sepulture—Dissection, When Permitted. 

The right to dissect the dead body of a human being shall be limited to 
cases specially provided by statute or by the direction or will of the deceased ; 
cases where a coroner is authorized to hold an inquest upon the body, and 
then only as he may authorize dissection; and cases where the husband, wife 
or next of kin charged by law with the duty of burial shall authorize dissec- 
tion for the purpose of ascertaining the cause of death, and then only to 
the extent so authorized. Every person who shall make, cause or procure 
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to be made any dissection of the body of a human being, except as hereinbe- 
fore provided, shall be guilty of a gross misdemeanor. [L. ’09, p. 962, § 237.] 


Compare Minn. Code, § 4975. 

For former laws, see infra, § 2913. 

See infra, § 7052, undertaker acting without a license, 
Dissection when permitted, see infra, §§ 8408-8411. 


$ 2490. Burial or Cremating. 

Except in cases of dissection provided for in the last section, and where 
a dead body shall rightfully be carried through or removed from the state 
for the purpose of burial elsewhere, every dead body of a human being lying 
within this state, and the remains of any dissected body, after dissection, 
shall be decently buried, or cremated within a reasonable time after death. 
[L. 709, p. 962, $ 238.] 


Compare Minn. Code, $ 4976. 
See infra, $ 5443, interment, transportation, ete., without burial permit, 


$ 2491. Opening Grave—Stealing Body—Receiving Same. 

Every person who shall remove the dead body of a human being, or any 
part thereof, from a grave, vault, or other place where the same has been 
buried or deposited awaiting burial or cremation, without authority of law, 
with intent to sell the same, or for the purpose of securing a reward for its 
return, or for dissection, or from malice or wantonness, shall be punished by 
imprisonment in the state penitentiary for not more than five years, or by a 
fine of not more than one thousand dollars, or by both. 

Every person who shall purchase or receive, except for burial or crema- 
tion, any such dead body, or any part thereof, knowing that the same has 
been removed contrary to the foregoing provisions, shall be punished by 
imprisonment in the state penitentiary for not more than three years, or by 
a fine of not more than one thousand dollars, or by both. 

Every person who shall open a grave or any other place of interment, 
temporary or otherwise, or a building where such dead body is deposited 
while awaiting burial or cremation, with intent to remove said body or any 
part thereof, for the purpose of selling or demanding money for the same, 
for dissection, from malice or wantonness, or with intent to sell or remove 
the coffin or of any part thereof, or anything attached thereto, or any vest- 
ment, or other article interred, or intended to be interred with the body, shall 
be punished by imprisonment in the state penitentiary for not more than three 
years or by a fine of not more than one thousand dollars, or by both. [L. 
09, p. 962, $ 239. ] 


Compare Minn. Code, § 4977. 
For former laws, see infra, § 2913. 


§ 2492. Interfering with Dead Body or Funeral. 

Every person who shall arrest or attach the dead body of a human being 
upon a debt or demand, or shall detain or claim to detain it for any debt or 
demand, or upon any pretended lien or charge; or who, without authority of 
law, shall obstruct or detain a person engaged in carrying or accompanying 
the dead body of a human being to a place of burial or cremation shall be 
guilty of a misdemeanor. [L. *09, p. 963, $ 240.] 

Compare Minn. Code, § 4978, 


1165 


§§ 2493-2497 CRIMES AND PUNISUMENTS. [TITLE XIV 


§ 2493. Opening Road Through Cemetery. 

Every person who shall make or open any road, or construct any rail- 
way, turnpike, canal, or other public easement over, through, in, or upon, 
such part of any inclosure as may be used for the burial of the dead. without 
authority of law or the consent of the owner thereof, shall be guilty of a 
misdemeanor. [L. ’09, p. 963, § 241.] 

Compare Minn, Code, § 4979. 


§ 2494. Sabbath-breaking—Defined. 

Every person who, on the first day of the week, shall promote any 
noisy or boisterous sport or amusement. disturbing the peace of the day; or 
who shall conduct or carry on, or perform or employ any labor about any 
trade or manufacture, except livery-stables, garages and works of necessity 
or charity conducted in an orderly manner so as not to interfere with the re- 
pose and religious liberty of the community; or who shall open any drinking 
saloon, or sell, offer or expose for sale, any personal property, shall be guilty of 
a misdemeanor: Provided, that meals, without intoxicating liquors, may be 
served on the premises or elsewhere by caterers, and prepared tobacco, milk, 
fruit, confectionery, newspapers, magazines, medical and surgical appliances 
may be sold in a quiet and orderly manner. In works of necessity or charity 
is included whatever is needful during the day for the good order or health 
or comfort of a community; but keeping open a barber-shop, shaving or 
cutting hair shall not be deemed a work of necessity or charity, and nothing 
in this section shall be construed to permit the sale of uncooked meats, gro- 
ceries, clothing, boots or shoes. [L. *09, p. 963, $ 242.] 


Compare Minn. Code, §§ 4980, 4981; N. Y. P. C., §§ 259, 260, 262, 266, 267, 269. 
For former laws, see infra, $$ 2915, 2916, 2917, 


§ 2495. Obstructing View of Saloon. 

Every person being the owner or manager of or an employce in any 
drinking saloon who shall obstruct the view of the inside thereof from the 
outside by means of any screen, shade or other devices on any day shall be 
guilty of a misdemeanor. [L. ’09, p. 964, $ 243.] 

See infra, §§ 2694-2696, liquor sales, 


§ 2496. Observance of Other Day. 

It shall be a sufficient defense to a prosecution for performing work or 
labor on the first day of the week that the defendant uniformly keeps another 
day of the week as holy time and that the act complained of was done in 
such manner as [will] not disturb others in the observance of the Sabbath. 
[L. ’09, p. 964, $ 244. ] 

Compare Minn. Code, § 4952; N. Y. P. C., § 264. 


§ 2497. Service of Process on the Sabbath Prohibited. 

Every person who shall serve any legal process on the Sabbath day, 
except in case of a breach, or apprehended breach, of the peace, or when 
sued out for the apprehension of a person charged with a crime, or where 
such service is expressly authorized by statute, shall be guilty of a misde- 
meanor. [L. ’09, p. 964, $ 245.] 

Compare Minn. Code, $ 4983; N. Y. P. C., $ 268. 
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§ 2498. Preventing Religious Act. 

Every person who by threats or violence shall willfully prevent another 
person from performing any lawful act enjoined upon or recommended to 
him by the religion which he professes, shall be guilty of a misdemeanor. 
[L. ’09, p. 965, $ 246.] 


Compare Minn. Code, $ 4984; N. Y. P. C., $ 273. 
See next section, 


$ 2499. Disturbing Religious Meeting. 
Every person who shall willfully disturb, interrupt, or disquiet any 
assemblage of people met for religious worship— 

(1.) By noisy, rude or indecent behavior, profane discourse, either within 
the place where such meeting is held, or so near it as to disturb the order 
and solemnity of the meeting; or, 

(2.) By exhibiting shows or plays, or nas any racing of animals, or 
gaming of any description, or engaging in any boisterous or noisy amuse- 
ment; or, 

(3.) By disturbing in any manner, without authority of law within one 
mile thereof, free passage along a highway to the place of such meeting, or 
by maliciously cutting or otherwise injuring or disturbing a harness, con- 
veyance, tent or other property belonging to any person in attendance upon 
such meeting; 

Shall be guilty of a misdemeanor. [L. ’09, p. 965, § 247.] 


Compare Minn. Code, $ 4985; N. Y. P. C., §§ 274, 275, 
For former laws, see infra, $$ 2766, 2767. 

See infra, § 2547, disturbing any meeting. 

See infra, § 4697, disturbing public school, 


CHAPTER VII. 
CRIMES AGAINST PUBLIC HEALTH AND SAFETY. 


$ 2500. Public Nuisance. 
A public nuisance is a crime against the order and economy of the state. 

Every place 

(1.) Wherein any gambling, swindling game or device, book-making, pool- 
selling, or bucket-shop or any agency therefor shall be conducted, or any 
article, apparatus or device useful therefor shall be kept; or, 

(2.) Wherein any fighting between men or animals or birds shall be con- 
ducted; or, 

(3.) Wherein any intoxicating liquors are kept for unlawful use, sale or 
distribution; or, 

(4.) Where vagrants resort; and 

Every act unlawfully done and every omission to perform a duty, which 
act or omission 

(1.) Shall annoy, injure or endanger the safety, health, comfort, or repose 
of any considerable number of persons; or, 

(2.) Shall offend public decency; or, 

(3.) Shall unlawfully interfere with, befoul, obstruct, or tend to obstruct, 
or render dangerous for passage, a lake, navigable river, bay, stream, canal 
or basin, or a public park, square, street, alley or highway; or, 
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(4.) Shall in any way render a considerable number of persons insecure 
in life or the use of property ; 
Shall be a public nuisance. [L. ’09, p. 965, § 248.] 


Compare Minn. Code, $ 4987; N. Y. P. C., $ 385. 

For former laws, see infra, § 2960. 

See infra, § 6073, refusing to remove combustible material, 
See infra, § 6278, druggist, room for sale of liquor. 

See infra, § 6304, place of selling liquor a nuisance, 

See infra, § 7992, pollution of water supply. 

See infra, §§ 8307-8323, public nuisances, defined, 


8 2501. Unequal Damage. 

An act which affects a considerable number of persons in any of the 
ways specified in section 2500, is not less a public nuisance because the 
extent of the damages is unequal. [L. ’09, p. 966, § 249.] 

Compare N. Y. P. C., $ 386. 


§ 2502. Maintaining or Permitting Nuisance. 

Every person who shall commit or maintain a publie nuisance, for which 
no special punishment is prescribed; or who shall willfully omit or refuse to 
perform any legal duty relating to the removal of such nuisance; and every 
person who shall let, or permit to be used, any building or boat, or portion 
thereof, knowing that it is intended to be, or is being used, for committing or 
maintaining any such nuisance, shall be guilty of a misdemeanor. [L. ’09, 
p. 966, § 250.] 

Compare Minn, Code, $ 4988; N. Y. P. C., $$ 387, 388, 


$ 2503. Abatement of Nuisance. 

Any court or magistrate before whom there may be pending any pro- 
ceeding for a violation of section 2502, shall, in addition to any fine or 
other punishment which it may impose for such violation, order such 
nuisance abated, and all property unlawfully used in the maintenance thereof 
destroyed by the sheriff at the cost of the defendant. [L. ’09, p. 966, § 251.] 

See, also, infra, § 8321. 


§ 2504. Keeping Explosives Unlawfully. 

Every person who shall make or keep any explosive or combustible sub- 
stance in any city or village, or carry it through the streets thereof in a 
quantity, or manner prohibited by law, or by ordinance of such municipal- 
ity; and every person who, by careless, negligent or unauthorized use or 
management of any such explosive or combustible substance, shall injure 
or cause injury to the person or property of another, shall be guilty of a mis- 
demeanor. [L. ’09, p. 966, § 252.] 


Compare Minn. Code, § 4989. 

See supra, § 2403, killing by explosives unlawfully kept, 
See infra, § 2652, endangering life by explosives, 

See infra, § 2653, damaging building. 


§ 2505. Possession of Uninspected Oils and Effacing Brands from Oil 
Barrels. 

Every person who shall sell, or offer for sale, or have in his possession 
with intent to sell, or who shall knowingly use for illuminating purposes, any 
oil, or other petroleum product, which shall not have been tested and ap- 
proved by the state oil inspector, or who shall sell or dispose of any empty 
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oil barrel, cask or package without thoroughly removing and effacing all 
inspection brands thereon, shall be guilty of a misdemeanor. [L. *09, p. 967, 
$ 253.] 


See infra, $$ 6055-6058, selling oils without inspection, 


$ 2506. Transporting Explosives. 

Any person who shall put up for sale, or who shall deliver to any ware- 
houseman, dock, depot, or common carrier, any package, cask or can contain- 
ing benzine. gasoline, naphtha, nitroglycerine, dynamite, powder or other 
explosive or combustible substance, without having printed thereon in a con- 
spicuous place in large letters the word ‘‘Explosive,’’ shall be guilty of a 
misdemeanor. [L. ’09, p. 967, § 254.] 


Former laws, see § 2959, infra. 


§ 2507. Person Omitting to Label Drugs, or Labeling Them Wrongly. 

Every person who, in putting up any drug, medicine, or food, or prepa- 
ration used in medical practice, or making up any prescription, or filling any 
order for drugs, medicines, food or preparation shall put any untrue label, 
stamp or other designation of contents upon any box, bottle or other package 
containing a drug, medicine, food or preparation used in medical practice, 
or substitute or dispense a different article for or in lieu of any article pre- 
scribed, ordered, or demanded, or put up a greater or less quantity of any 
ingredient specified in any such prescription, order or demand than that 
prescribed, ordered, or demanded, or otherwise deviate from the terms of 
the prescription, order, or demand by substituting one drug for another, 
shall be guilty of a misdemeanor: Provided, however, that, except in the 
case of physician’s prescriptions, nothing herein contained shall be deemed 
or construed to prevent or impair or in any manner affect the right of an 
apothecary. druggist, pharmacist or other person to recommend the purchase 
of an article other than that ordered, required or demanded, but of a similar 
nature, or to sell such other article in place or in lieu of an article ordered. 
required or demanded, with the knowledge and consent of the purchaser. 
[L. ’09, p. 967, $ 255.] 


Compare N. Y. P. C., $ 401. 

See infra, $ 3137, sale of adulterated spraying compounds. 
See infra, $ 3049, sale of fertilizers without label, 

See infra, $ 3068, sale of impure seeds. 


$ 2508. Selling Poison Without Labeling and Recording the Sale. 

It shall be unlawful for any person to sell at retail or furnish any of 
the poisons named in the schedules hereinafter set forth, without affixing 
or causing to be affixed to the bottle, box, vessel or package, a label con- 
taining the name of the article and the word ‘‘poison”’ distinctly shown, with 
the name and place of business of the seller, all printed in red ink, together 
with the name of such poison printed or written thereon in plain, legible 
characters, which schedules are as follows, to wit: 


SCHEDULE “A.” 


Arsenic, cyanide of potassium, hydrocvanic acid, cocaine, morphine, 
strychnia and all other poisonous vegetable alkaloids and their salts, oil 
of bitter almonds, containing hydrocyanic acid, opium and its preparations, 

Rem. Wash. Code, Vol. I.—74 1169 


§ 2509 CRIMES AND PUNISHMENTS. [TirLe XIV 


except paregorie and such others as contain less than two grains of opium 
to the ounce. 
SCHEDULE “B.” 


Aconite, belladona, cantharides, colchicum, conium, cotton root, digi- 
talis, ergot, hellebore, henbane, phytolacca, strophanthus, oil of tansy, vera- 
trum viride and their pharmaceutical preparations, arsenical solutions, 
earbolie acid, chloral hydrate, chloroform, corrosive sublimate, creosote, 
croton oil, mineral acids, oxalic acid, paris green, salts of lead, salts of zinc, 
white hellebore or any drug, chemical or preparation which, according to 
standard works on medicine or materia medica, is liable to be destructive to 
adult human life in quantities of sixty grains or less. Every person who 
shall dispose of or sell at retail or furnish any poisons ineluded under schedule 
A shall, before delivering the same, make or cause to be made an entry in a 
book kept for that purpose, stating the date of sale, the name and address of 
the purchaser, the name and the quantity of the poison, the purpose for which 
it is represented by the purchaser to be required and the name of the dis- 
penser, such book to be always open for inspection by the proper authorities, 
and to be preserved for at least five years after the last entry. He shall not 
deliver any of said poisons to any minor, intoxicated person, or person known 
to be of unsound mind, or to any person without satisfving himself that 
the purchaser is aware of its poisonous character and that the said poison 
is to be used for a legitimate purpose. The foregoing portions of this section 
shall not apply to the dispensing of medicines, or poisons on physicians’ 
prescriptions. Wholesale dealers in drugs, medicines, pharmaceutical prepa- 
rations or chemicals shall affix or cause to be affixed to every bottle. box, 
parcel or outer inclosure of an original package containing any of the 
articles enumerated under said schedule A, a suitable brand in red ink with 
the word ‘‘poison’’ upon it. Every person who shall violate any of the 
provisions of this section shall be guilty of a misdemeanor. [L. ’09, p. 968, 
§ 256. ] 


Compare N. Y. P. C., $ 402. 

For former laws, see infra, $$ 2937, 2939. 

See infra, $ 8458, sale of adulterated drugs. 

See infra, $ 8459, sale of poisons without recording. 

See infra, $ 5453, sale of adulterated articles prohibited, 


§ 2509. Regulating the Sale of Narcotic Drugs. 

It shall be unlawful for any person to sell, furnish or dispose of any 
opium, morphine, alkaloid cocaine, or alpha or beta eucaine, or any deriva- 
tive, mixture or preparation of any of them, except upon the signed pre- 
scription of a physician duly licensed under the laws of this state, which 
prescription shall be retained by the person dispensing the same. shall be 
filled but once, and of which no copy shall be taken by any person. The 
person dispensing the same shall at the time thereof indorse on the back of 
such prescription the name and street and house number of the person to 
whom dispensed; and the proprietor or manager of the store where dispensed 
shall keep all such prescriptions in a permanent file, separate from all other 
prescriptions, in his place of business for the period of two years after the 
same shall have been dispensed, and shall at any time allow the same to be 
inspected, and copies thereof to be made by any peace officer, the prosecuting 
attorney of the county where sold, or any authorized inspector of drugs: 
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Provided, that nothing herein contained shall prohibit any manufacturer or 
licensed druggist from selling or delivering any of the drugs named to a 
person known to be a licensed physician or licensed druggist, nor prohibit 
a physician from dispensing the same in good faith to his patients, nor pro- 
hibit the sale of patent or proprietary medicines containing opium or mor- 
phine, in combination or compound with other active elements wherein the 
dose of opium is less than one-quarter grain, or the dose of morphine is less 
than one-twentieth grain. Every person who shall violate any of the pro- 
visions of this section shall be guilty of a gross misdemeanor, [L. ’09, p. 969, 
$ 257. ] 

Compare N. Y. P. C., § 4 

See on this subject $$ 2942, 2944, 6275, infra. 


§ 2510. Fraudulent Prescription by Physician. 

Every physician who shall sell or give to or prescribe for any person any 
opium, morphine, alkaloid cocaine, or alpha or beta eucaine, or any deriva- 
tive, mixture or preparation of any of them, or any intoxicating liquor, ex- 
cept to a patient believed in good faith to require the same for medicinal use, 
and in quantities proportioned to the needs of such patient, shall be guilty 
of a gross misdemeanor. [L. ’09, p. 970, § 258.] 


See infra, § 8406, deception in treating sick. 
See infra, § 8401, false personation by, a felony. 
See infra, § 8400, practicing without a license. 


§ 2511. Presenting Fraudulent Prescription. 

Every person who shall falsely make, forge or alter, or, knowing the 
same to have been falsely made, forged or altered, shall present to anv 
druggist a physician’s prescription with intent by means thereof to procure 
from such druggist any opium, morphine, alkaloid cocaine, or alpha or beta 
eucaine, or any derivative, mixture or preparation of any of them, or anv 
intoxicating liquor, shall be guilty of a misdemeanor. [L. ’09, p. 970, $ 259.] 


§ 2512. Regulating the Sale of Milk and Cream in Cities. 

Every person who, in any city of the first class, shall sell or deliver. or 
offer for sale, or have in his possession with intent to sell or deliver any milk 
or cream without having a permit therefor duly issued by the commissioner 
of health, health officer, or inspector of milk in such eity, or without having 
such permit displayed in a conspicuous manner in his place of business, or 
without having the number of such permit and the name of the owner thereof 
painted in a conspicuous manner on both outer sides of every wagon or other 
vehicle used for the sale or delivery of milk or cream, shall be guilty of a mis- 
demeanor. [L. ’09, p. 971, § 260.] 

See on this subject, infra, § 5469. 


§ 2513. Regulating the Sale of Milk and Cream Generally. 
Every person who shall sell, or deliver, or offer for sale, or have in his 
possession with intent to sell or deliver— 
(1.) Any unwholesome milk or cream; or, 
(2.) Any milk containing less than 8.75 per cent of milk solids. exclusive 
of fat, or less than 3.25 per cent of fat, except in the manner and under 
the conditions prescribed for the sale of skimmed milk; or, 
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(3.) Any skimmed milk, except under the title ““skimmed milk’’ and in 
cans or bottles plainly stamped in some prominent and conspicuous manner 
with the words, ‘‘skimmed milk’’; and every person who shall sell or serve 
or keep for sale or service in any hotel, restaurant or boarding-house any 
skimmed milk without having displayed in a conspicuous manner in every 
room where so sold or served, placards bearing in large letters the words, 
“‘Skimmed Milk Sold Here’’; or, 

(4.) Any skimmed milk containing less than 9.3 per cent of milk solids, 
exclusive of fat; or, 

(5.) Any cream containing less than eighteen per cent of fat, shall be 
guilty of a misdemeanor. [L. ’09, p. 971, $ 261.] 


For former law see infra, § 2948. 

See infra, §§ 5446, 5448, sale of impure milk and cream. 
See infra, § 5448i, violating law for sale of dairy products, 
See infra, § 5447a, skimmed milk to be labeled. 

See infra, § 5470, failure to register place of business, 


§ 2514. ‘‘Unwholesome’’ Defined. 
Milk or cream shall be deemed unwholesome in the following cases: 

(1.) When any foreign substance has been added thereto or placed 
therein for the purpose of thickening, coloring or preserving the same; or, 

(2.1 When it contains any pathogenic bacteria or germs, pus cells, or 
blood cells; or, 

(3.) When it contains more than two hundred thousand bacteria or germs 
of all kinds to the cubic centimetre; or, 

(4.) When any water has been added thereto; or, 

(5.) When any part of it has been drawn from a cow fed on refuse or 
unwholesome food; or, 

(6.) When any part of it has been drawn from a dirty cow or cow kept 
in an unclean shed, barn or yard, or has been milked by unclean milkers; or, 

(7.) When any part of it has been contaminated; or, 

(8.) When any part it has been drawn from an unhealthy cow;; or, 

(9.) When any part of it has been exposed to any contagious or infectious 
disease; or, 

(10.) When any part of it has been drawn from a cow within ten days 
before or five days after parturition, or in any case before such cow shall be 
free from fever. i 

No milk or cream once unwholesome can thereafter be rendered whole- 
some or salable. [L. ’09, p. 971, § 262.] 


Sce infra, 88 5472-5474, standard milk. 

See infra, § 5451, sale of adulterated milk a felony. 
See infra, § 5471, sale of impure milk. 

See infra, § 5475, counterfeiting seal of standard milk, 


§ 2515. ‘‘Skimmed Milk’’ Defined. 

Any milk from which the cream has been removed or which contains 
less than 3.25 per cent. of butter fat shall be deemed to be ‘‘skimmed milk.” 
[L. ’09, p. 972, $ 263.] 

Sce infra, § 5447a, skimmed milk to be labeled. 


§ 2516. Willfully Poisoning Food. 
Every person who shall willfully mingle poison in any food, drink or 
medicine intended or prepared for the use of a human being, and every per- 
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son who shall willfully poison any spring, well or reservoir of water, shall 
be punished by imprisonment in the state penitentiary for not less than five 
years. or by a fine of not less than one thousand dollars. [L. *09, p. 972, 
$ 264.] 


Compare Minn. Code, $ 5175. 

For former laws, see infra, $ 2752. 

Administering poison with intent to kill, see infra, $ 2751, 
See supra, $$ 2513, 2514, and notes, adulteration of milk, 
See infra, §§ 5449, 5450, poisonous substances in food, 
Administering poisons to animals, see infra, $ 3289, 

See $ 2940, infra, putting out poison without notice, 


§ 2517. Dangerous Weapons—Evidence. 

Every person who shall manufacture, sell or dispose of or have in his 
possession any instrument or weapon of the kind usually known as slung shot, 
sand club, or metal knuckles; shall furtively carry, or conceal any dagger, 
dirk, knife, pistol, or other dangerous weapon; or who shall use any contriv- 
ance or device for suppressing the noise of any firearm, shall be guilty of 
a gross misdemeanor. [L. ’09, p. 972, § 265.] 


Compare Minn. Code, $ 4996; N. Y, P. C., $$ 409, 410. 
For former laws, see infra, $ 2774, 


§ 2518. Setting Spring Gun. 
Every person who shall set a so-called trap, spring pistol, rifle, or other 
deadly weapon, shall be punished as follows: 

(1.) If no injury result therefrom to any human being, by imprisonment 
in the county jail for not more than one year or by a fine of not more than 
one thousand dollars, or by both. 

(2.) If injuries not fatal result therefrom to any human being, by impris- 
onment in the state penitentiary for not more than twenty years. 

(3.) If the death of a human being results therefrom, by imprisonment in 
the state penitentiary for not more than twenty years. [L. ’09, p. 973, $ 266.] 

Compare Minn. Code, $ 5176, 


§ 2519. Obstruction of Extinguishment of Fire. 

Every person who, with intent to prevent or obstruct the extinguishment 
of any fire. shall cut or remove any bell rope, wire or other apparatus for 
communicating an alarm of fire, or cut, injure or destroy any engine, hose, or 
other fire apparatus, and otherwise prevent or obstruct the extinguishment of 
any fire, shall be punished by imprisonment in the state penitentiary for not 
more than five years, or by imprisonment in the county jail for not more than 
one year, or by a fine of not more than one thousand dollars. [L. ’09, p. 973, 
§ 267. ] 

Compare Minn. Code, § 5144. 


$ 2520. Obstructing Firemen. 

Every person who at the burning of any building shall be guilty of any 
‘disobedience to the lawful orders of a public officer or fireman or of resist- 
ance to or interference with the lawful efforts of any fireman, or company 
of firemen to extinguish the same, or of disorderly conduct likely to interfere 
with the extinguishment thereof, or who shall forbid, prevent or dissuade 
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others from assisting to extinguish such fire, shall be guilty of a misdemeanor. 
[L. ’09, p. 973, § 268.] 
Compare Minn. Code, $ 4998; N. Y, P. C., $ 414. 


§ 2521. Smoking, Where Prohibited. 

Every person who shall light a pipe, cigar or cigarette in, or who shall 
enter with a lighted pipe, cigar or cigarette, any mill or other building on 
which is posted in a conspicuous place over and near each principal entrance 
a notice in plain, legible characters, stating that no smoking is allowed in 
such building, shall be guilty of a misdemeanor. [L. ’09, p. 974, § 269.] 

Compare Minn. Code, $ 5145, 


$ 2522. Setting Prohibited Fire. 

Every person who, within a county where there is a deputy fire warden, 
shall burn any wood or brush between the 1st day of June and the 1st day of 
October in each year, without first obtaining a permit thereto from such 
deputy fire warden, or who, in setting, guarding or extinguishing any fire in 
such wood or brush, shall willfully or negligently fail to observe any pre- 
caution prescribed by such deputy fire warden, shall be guilty of a misde- 
meanor: Provided, that nothing herein contained shall prevent any person 
from burning any logs, stumps, drift or brush heaps in small quantities 
isolated from other inflammable material under personal supervision and 
such other safeguard as shall prevent such fires from spreading. [L. ’09, 
p. 974, § 270.] 


See infra, §§ 5283, 5284, forest fires in closed season, 
See infra, § 5144, maliciously setting prairie fire. 
See infra, $ 5285, engines without spark-arrester. 
See infra, $ 5146, kindling without malice. 

Sce infra, § 5148, kindling while hunting or fishing. 
See infra, § 5147, setting to lumber and produce, 


§ 2523. Negligent Fires. 

Every person who shall willfully or negligently set, or fail to carefully 
guard or extinguish any fire, whether on his own land or the land of another, 
whereby the timber or property of another shall be endangered, or who shall 
fail to respond to any lawful summons to aid in guarding or extinguishing 
any fire, shall be guilty of a misdemeanor. [L. ’09, p. 974, § 271.] 


Compare Minn. Code, $ 4997; N. Y. P. C., $ 413, 
See, also, §§ 5144, 5145, 5284, infra. 
See infra, $ 6074, negligence of fire marshal 


§ 2524. Operating Dangerous Engine, l 

Every person who shall operate or permit to be operated in dangerous 
proximity to any brush, grass or other inflammable material, any engine or 
boiler whick is not equipped with a modern spark-arrester, in good condition, 
shall be guilty of a misdemeanor. [L. ’09, p. 974, $ 272.] 


For former laws, see infra, § 5285. 


§ 2525. Door of Public Buildings to Swing Outward. 

The doors of all theaters, opera houses, school buildings, churches. publie 
halls, or places used for public entertainments, exhibitions or meetings, which 
are used exclusively or in part for admission to or egress from the same, or 
any part thereof, shall be so hung and arranged as to open outwardly, and 
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during any exhibition, entertainment or meeting, shall be kept unlocked and 
unfastened, and in such condition that in case of danger or necessity, immedi- 
ate escape from such building shall not be prevented or delayed; and every 
agent or lessee of any such building who shall rent the same or allow it to 
be used for any of the aforesaid public purposes without having the doors 
thereof hung and arranged as hereinbefore provided, shall, for each violation 
of any provision of this section, be guilty of a misdemeanor, [L. ’09, p. 974, 
$ 273. ] 
Compare Minn. Code, $ 5179. 


§ 2526. Engineer Who cannot Read. 

Every person who, as an officer of a corporation or otherwise, shall 
knowingly employ as an engineer or engine driver, to run a locomotive or 
train on any railway, any person who cannot read time tables and ordinary 
handwriting; and every person who, being unable to read time tables and 
ordinary handwriting, shall act as an engineer or run a locomotive or train 
on any railway, shall be guilty of a gross misdemeanor. [L. ’09, p. 975, 
$ 274.] 

Compare Minn, Code, $ 4999; N. Y. P. C., $ 418. 


§ 2527. Intoxication of Employees, 

Every person who, being employed upon any railway, as engineer, 
motorman, gripman, conductor, switch tender, fireman, bridge tender, flag- 
man or signalman, or person having charge of stations, starting, regulating 
or running trains upon a railway, or person employed as captain, engineer 
or other officer of a vessel propelled by steam, or being the driver of any 
animal or vehicle upon any public street, shall be intoxicated while engaged 
in the discharge of any such duties, shall be guilty of a gross misdemeanor. 
[L. 09, p. 975, $ 275.] 

Compare Minn. Code, $ 5000; N. Y. P. C., $ 420. 


§ 2528. Failure to Ring Bell. 

Every engineer driving a locomotive on any railway who shall fail to 
ring the bell or sound the whistle upon such locomotive, or cause the same 
to be rung or sounded at least eighty rods from any place where such railway 
crosses a traveled road or street on the same level (except in cities), or to 
continue the ringing of such bell or sounding of such whistle until such 
locomotive shall have crossed such road or street, shall be guilty of a mis- 
demeanor. [L. ’09, p. 975, $ 276.] 

Compare Minn. Code, $ 5001; N. Y. P. C., $ 421, 
See infra, § 8661, failing to stop at crossings, 


§ 2529. Other Violations of Duty. 

Every engineer, motorman, gripman, conductor, brakeman, switch 
tender, train dispatcher or other officer, agent or servant of any railway com- 
pany, who shall be guilty of any willful violation or omission of his duty as 
such officer agent, or servant, by which human life or safety shall be endan- 
gered, for which no punishment is specially prescribed, shall be guilty of a 
misdemeanor. [L. ’09, p. 976, § 277.] 


Compare Minn. Code, § 5002. 
See infra, §§ 8607, 8642, discrimination. 
See infra, §§ 8637. 8651, refusing inspection of books, ete, 
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See infra, § 8639, failing to report to commission. 

See infra, §§ 8653-8658, 8672-8687, requirements as to railroad equipment, 
See infra, § 8660, violation of commission act, 

See infra, § 8717, cruelty to stock in transit, 

See infra, § 8720, failure to redeem ticket. 

See infra, § 8787, refusing to accept weights. 

See infra, § 9073, equipment of street-cars. 

See infra, § 9078, incompetent street-car employees, 


§ 2530. Obstructing and Delaying Train. 

Every person who shall willfully obstruct, hinder or delay the passare 
of any car lawfully operated upon any railway, shall be guilty of a misde- 
meanor. [L. ’09, p. 976, $ 278.] 

Compare Minn, Code, § 5177. 


$ 2531. Speed of Automobile. 

Every person who shall drive or operate, and every owner, lessee or 
other person in charge thereof who shall permit to be driven or operated, any 
automobile or motor vehicle on any public road, highway, park or parkway, 
street or avenue, within this state— 

(1.) Within a thickly settled or business portion of any city or town, at 
a rate of speed faster than one mile in five minutes; or, 

(2.) Over any crossing, cross-walk or street intersection within the limits 
of any city or town, when any person is upon the same, at a rate of speed 
faster than one mile in fifteen minutes; or, 

(3.) At any other place, at a rate of speed faster than one mile in two 
and one-half minutes; or, 

(4.) Upon any public road, highway, park or parkway, street or avenue, 
at any unsafe or unreasonable rate of speed, having proper regard to the 
safety of any other person or persons using the same, shall be guilty of a 
misdemeanor. [L. *09, p. 976, $ 279.] 


See infra, $5 5571-5574, exceeding speed limit, 
See infra, $ 5559, law of the road. 


$ 2532. Liability of Person Handling Steamboat or Steam Boiler. 

Every person who shall apply, or cause to be applied to a steam boiler a 
higher pressure of steam than is allowed by law, or by an inspector, officer 
or person authorized to limit the same; every captain or other person having 
charge of the machinery or boiler in a steamboat used for the conveyance of 
passengers on the waters of this state, who, from ignorance or gross neglect, 
or for the purpose of increasing the speed of such boat, shall create or cause 
to be created an undue or unsafe pressure of steam; and every engineer or 
other person having charge of a steam boiler, steam engine or other apparatus 
for generating or employing steam, who shall willfully or from ignorance or 
gross neglect, create or allow to be created such an undue quantity of steam 
as to burst the boiler, engine or apparatus, or cause any other accident, 
whereby human life is endangered, shall be guilty of a gross misdemeanor. 
[L. ’09, p. 977, § 280.] 


For former laws, see infra, § 2736. 


§ 2533. Endangering Life by Refusal to Labor. 
Every person who shall willfully and maliciously, either alone or in com- 
bination with others, break a contract of service or employment, kaowing 
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or having reasonable cause to believe that the consequence of his so doing 
will be to endanger human life or to cause grievous bodily injury, or to 
expose valuable property to destruction or serious injury, shall be guilty of 
a misdemeanor. [L. ’09, p. 977, $ 281.] 


§ 2534. Disturbance on Highway. 

Every person who shall ride or drive any horse upon a public highway, 
in a manner likely to endanger the safety or life of another, or on such 
highway shall create or participate in any noise, disturbance or other demon- 
stration calculated or intended to frighten, intimidate or disturb any person, 
shall be guilty of a misdemeanor. [L. ’09, p. 977, § 282.] 


For former laws, see infra, §§ 2770, 5561. 

See infra, $$ 2718, 2719, unlawful use of bridges. 
See infra, § 2720, throwing glass on highway. 
See infra, §§ 2949, 2950, obstructing highways. 
See infra, § 5561, racing horses on highway. 
See infra, § 5891, trespass on closed highway. 
See infra, § 7762, unlawful use of bicycle paths, 


§ 2535. Dangerous Exhibitions. 

Every proprietor, lessee or occupant of any place of amusement, or any 
plat of ground or building, who shall allow it to be used for the exhibition 
of skill in throwing any sharp instrument or in shooting any bow gun, pistol 
or firearm of any description, at or toward any human being, shall be guilty 
of a misdemeanor. [L. *09,.p. 977, $ 283.] | 

Compare Minn. Code, $ 5004; N. Y. P. C., $ 427. 


§ 2536. Sale of Cigarettes and Cigarette Materials. 

Every person who shall manufacture, sell, give away or distribute, or 
have in his possession any cigarettes, cigarette papers or cigarette wrappers, 
shall be guilty of a misdemeanor. [L. *09, p. 978, $ 284.] 


For former laws, see infra, § 2968. 
See infra, §§ 2697-2701, prohibited sales of cigarettes and materials, 


§ 2537. Deposit of Unwholesome Substance. 

Every person who shall deposit, leave or keep, on or near a highway or 
route of publie travel, on land or water, any unwholesome substance; or who 
shall establish, maintain or carry on, upon or near a highway or route of 
publie travel, on land or water, any business, trade or manufacture which 
is noisome or detrimental to the public health; or who shall deposit or cast 
into any lake, creek or river, wholly or partly in this state, the offal from or 
the dead body of any animal, shall be guilty of a gross misdemeanor. [L. 
"09, p. 978, $ 285.] 


Compare Minn. Code, $ 5007; N. Y. P. C., $ 431. 
See infra, $ 6073, refusing to remove a nuisance, 
See, also, infra, $ 8308, 


$ 2538. Allowing Vicious Animal at Large. 

Every person having the care or custody of any animal known to possess 
any vicious or dangerous tendencies, who shall allow the same to escape or 
run at large in any place or manner liable to endanger the safety of any per- 
son, shall be guilty of a misdemeanor; and any person may lawfully kill such 
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animal when reasonably necessary to protect his own or the public safety. 
[L. *09, p. 978, $ 286.] 
See infra, §§ 3171, 3182, stock running at large, unlawful when. 


§ 2539. Exposing Contagious Disease. 

Every person who shall willfully expose himself to another, or any 
animal affected with any contagious or infectious disease, in any public place 
or thoroughfare, except upon his or its necessary removal in a manner not 
dangerous to the public health; and every person so affected who shall expose 
any other person thereto without his knowledge, shall be guilty of a mis- 
demeanor. [L. ’09, p. 978, § 287.] 


Compare Minn. Code, $ 5008; N. Y. P. C., $ 434. 
See infra, § 5553, regulations as to tuberculosis in cities, 


§ 2540. Diseased Animals, 

Every owner or person having charge thereof, who shall import or drive 
into this state, or who shall turn out or suffer to run at large upon any high- 
way or uninclosed lands, or upon any lands adjoining the inclosed lands kept 
by any person for pasture; or who shall keep or allow to be kept in any barn 
with other animals, or water or allow to be watered at any publie drinking 
fountain or watering place, any animal having any contagious or infectious 
disease; or who shall sell, let or dispose of any such animal knowing it to be 
so diseased, without first apprising the purchaser or person taking it of the 
existence of such disease, shall be guilty of a misdemeanor. [L. ’09, p. 978, 
$ 288. ] | 

Compare Minn. Code, §§ 5009, 5010. 

Former laws, see infra, § 2969. 

See infra, §§ 3207, 3231, failure to report. 

See infra, §§ 3210, 3214, 3228, importation of infected cattle and sheep. 
See infra, § 3224, violating sheep quarantine, 

See infra, § 3229, sale of diseased sheep. 

See infra, § 3235, injuries by inspectors. 

See infra, § 3281, abandonment of old or diseased animals, 

See infra, § 3264, sale of infected bees. 


$ 2541. Diseased Animals—Disposal of Carcasses. 

Every person owning or having in charge any animal that has died or 
been killed on account of disease, shall immediately bury the carcass thereof 
at least three feet underground, or cause the same to be consumed by fire. 
No person shall sell or offer to sell or give away the carcass of any animal 
which died or was killed on account of disease, or convey the same along any 
publie road or land not his own. Every violation of any provision of this 
section shall be a misdemeanor. [L. *09, p. 979, $ 289.] 

Compare Minn. Code, $ 5011, 


§ 2542. Polluting Water Supply. 

Every person who shall deposit or suffer to be deposited in any spring, 
well, stream, river or lake, the water of which is or may be used for drinking 
purposes, or on any property owned, leased or otherwise controlled by any 
municipal corporation, corporation or person as a watershed or drainage 
basin for a public or private water system, any matter or thing whatever, 
dangerous or deleterious to health, or any matter or thing which may or 
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eould pollute the waters of such spring, well, stream, river, lake or water 
system, shall be guilty of a gross misdemeanor. [L. ’09, p. 979, $ 290.] 


Compare Minn. Code, $ 5012. 

See infra, § 5198, corrupting waters with explosives, 
See infra, § 5200, casting sawdust in streams. 

See infra, § 7992, nuisance by pollution of water supply. 


§ 2543. Furnishing Impure Water. l 

Every owner, agent, manager, operator or other person having charge 
of any waterworks furnishing water for public or private use, who shall 
knowingly permit any act or omit any duty or precaution by reason whereof 
the purity or healthfulness of the water supplied shall become impaired, 
shall be guilty of a gross misdemeanor, [L. ’09, p. 979, § 291.] 


§ 2544. Practicing Medicine Without a License. 

Every person who shall practice medicine or surgery or dentistry with- 
out having obtained and filed in the office of the county clerk where he resides, 
a license as required by law, shall be guilty of a gross misdemeanor. [L. ’09, 
p. 980, $ 292. ] 


See infra, § 2673, engaging in any pursuit without required license. 
See infra, §§ 8400, 8411, practicing medicine without a license, 

See infra, § 8421, practicing dentistry without a license. 

See infra, §§ 8127, 8439, practicing veterinary without a license. 


§ 2545. Unlicensed Pilotage. 

Every person not duly licensed thereto, who shall pilot or offer to pilot 
any vessel into, within or out of the waters of Juan de Fuca Strait or Puget 
Sound, shall be guilty of a misdemeanor: Provided, that nothing herein shall 
prohibit a master of a vessel acting as his own pilot, nor compel a master or 
owner of any vessel to take out a pilot license for that purpose. [L. ’09, p. 
980, § 293.] 

See infra, §§ 8243, 8245, piloting without a license, 


CHAPTER VIII. 
CRIMES AGAINST THE PUBLIC PEACE. 


3 2546. Armed Association. 

It shall not be lawful for any body of men other than the National 
Guard or troops of the United States, to associate themselves together as a 
military company with arms, without the consent of the governor; but mem- 
bers of social and benevolent associations are not prohibited from wearing 
swords. Every person who shall associate with others in violation of this 
section shall be guilty of a misdemeanor. [L. ’09, p. 980, § 294.] 


See § 2775, infra, armed bodies of men for any purpose. 


§ 2547. Disturbing Meeting. 

Every person who, without [authority] of law, shall willfully disturb 
any assembly or meeting not unlawful in its character, shall be guilty of a 
misdemeanor. [L. ’09, p. 980, $ 295. ] 


Compare Minn, Code, $ 5013; N. Y. P. C., $ 448. 
See supra, § 2499, disturbing religious meeting. 
See infra, § 4697, disturbing school. 
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& 2548. Riot Defined. 

Whenever three or more persons, having assembled for any purpose, shall 
disturb the public peace by using force or violence to any other person, or to 
property, or shall threaten or attempt to commit such disturbance, or to do 
any unlawful act by the use of force or violence, accompanied with the power: 
of immediate execution of such threat or attempt, they shall be guilty of a 
riot. [L. *09, p. 980, $ 296.] 

Compare Minn, Code, $ 5014; N. Y, P. C., $ 449, 

For former laws, see infra, §§ 2763, 2764. 

§ 2549. Riot—Penalty. 

Every person who shall be guilty of riot or of participating therein. by 
being present at, or by instigation, permitting or aiding the same shall be 
punished as follows: 

(1.) If the purpose of the assembly or the acts done therein, or intended by 
the persons engaged, shall be to resist the enforcement of a statute of this 
state or of the United States, or to obstruct any public officer of this state 
or the United States in serving or executing any process or other mandate 
of a court, or in the performance of any other duty, or if at the time of the 
riot the offender shall carry a firearm or any other dangerous weapon, or shall 
be disguised, by imprisonment in the state penitentiary for not more than 
five years, or by a fine of not more than one thousand dollars. 

(2.) If the offender shall direct, advise, encourage or solicit other persons 
present or participating in a riot or assembly to acts of force or violence. by 
imprisonment in the state penitentiary for not more than two years, or by a 
fine of not more than one thousand dollars. 

(3.) In every other case, by imprisonment in the county jail for not more 
than one year, or by a fine of not more than one thousand dollars. [L. ’09, 
p. 981, § 297.] 


Compare Minn. Code, $ 5015; N. Y, P. C., $ 450, 
For former laws, see infra, $ 2764, 


$ 2550. Unlawful Assembly. 
Whenever three or more persons shall assemble with intent— 

(1.) To commit any unlawful act by force; or, 

(2.) To carry out any purpose in such manner as to disturb the public 
peace; or, 

(3.) Being assembled, shall attempt or threaten any act tending toward a 
breach of the peace, or an injury to persons or property, or any unlawful 
act—such an assembly is unlawful, and every person participating therein 
by his presence, aid or instigation, shall be guilty of a gross misdemeanor. 
[L. ’09, p. 981, $ 298, ] 

Compare Minn, Code, $ 5016; N. Y. P. C., $ 451, 

Former laws, see infra, $ 2764, 


§ 2551. Remaining After Warning. 

Every person who shall remain present at the place of an unlawful meet- 
ing after having been warned to disperse by a magistrate or public officer, 
unless as a public officer or at the request of such officer he is assisting in 
dispersing the same, or in protecting persons or property or in arresting 
offenders, shall be guilty of a misdemeanor. [L. ’09, p. 981, $ 299.] 


Compare Minn. Code, $ 5017; N. Y, P. C., $ 454. 
Former laws, see infra, $ 2765, 
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§ 2552. Destruction of Property. 
Whenever any of the persons so unlawfully assembled, shall pull down 


or destroy any dwelling-house or other building, or any shop, steamboat or. 


vessel, he shall be punished by imprisonment in the state penitentiary for 
‚not more than five years, or by a fine of not more than one thousand dollars. 
[L. ’09, p. 982, § 300.] 


Compare Minn. Code, $ 5018. 
Former laws, see infra, § 2768, 


$ 2553. Disguised and Masked Persons. 

Any assemblage of three or more persons, disguised by having their faces 
painted, discolored, colored or concealed, shall be unlawful; and every per- 
son so disguised present thereat, shall be guilty of a gross misdemeanor; but 
nothing herein shall be, construed as prohibiting any peaceful assemblage 
for a masquerade or fancy dress ball or entertainment. [L. ’09, p. 982, 
$ 301.] 

Compare N. Y. P. C., $ 452, 


$ 2554. Owner of Premises Allowing Masqueraders. 

Every person, being the owner, lessee or occupant of any building, boat, 
or part thereof, who shall knowingly permit therein any unlawful assem- 
blage of masked persons, shall be guilty of a gross misdemeanor. [L. *09, 
p. 982, § 302.] 

Compare N. Y. P. C., $ 453. 


$ 2555. Combination to Resist Process. 

Every person who shall enter into a combination with another to resist 
the execution of any legal process or other mandate of a court of competent 
jurisdiction, under circumstances not amounting to a riot, shall be guilty of 
a gross misdemeanor. [L. ’09, p. 982, $ 303.] 


Compare Minn. Code, $ 5019; N. Y. P. C., $ 457. 
See supra, § 2366, resisting officer. 


§ 2556. Prize-fighting—Aiding, Betting or Stake-holding. 

Every person who shall engage in, instigate, aid, encourage, or do any 
act to further an encounter or fight with or without weapons, between two 
or more persons, or a fight commonly called a ring or prize-fight, or an en- 
counter commonly called a sparring match, with or without gloves, or who 
shall send a challenge or acceptance of a challenge for such an encounter or 
fight; or who shall carry or deliver such a challenge or acceptance, or shall 
train or assist any person in training or preparing for such an encounter 


or fight; or who shall bet, stake or wager money or other property upon the 


result of such encounter or fight; or hold or undertake to hold any money or 
other property so staked or wagered, to be delivered to, or for the benefit of 
the winner thereof, shall be guilty of a gross misdemeanor: Provided, that 
nothing in this section shall be so construed as to interfere with members of 
private clubs sparring or fencing for exercise among themselves. [L. ’09, 
p. 982, § 304.] 


Compare Minn, Code, $$ 5020, 5021; N. Y. P. C., $ 458. 
For former laws as to affrays, see infra, SR 2769, 2908, 2909, 2910. 
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§ 2557. Apprehension of Persons About to Fight. 

Whenever it shall be made to appear to any magistrate that there are 
reasonable grounds to apprehend that an offense specified in section 2556 is 
about to be committed within his jurisdiction, or by any person therein, he 
shall issue his warrant for the arrest of the person or persons so about to 
offend, and if upon any such person being brought before him it shall appear 
that there is reasonable ground to believe that he is about to commit such an 
offense he shall require him to give bond to the state, approved by him, in 
a sum not exceeding one thousand dollars, with or without sureties, con- 
ditioned that such person shall not within one year thereof commit such an 
offense. On failure to furnish such bond such person shall be committed to 
the county jail. [L. ’09, p. 983, $ 305.] 


Compare Minn. Code, $ 5022; N. Y. P. C., $ 463, 
For former laws, see infra, § 2910. y 


§ 2558. Forcible Entry and Detainer. 

Every person who shall unlawfully use, or encourage or assist another 
in unlawfully using, any force or violence in entering upon or detaining any 
lands or other possessions of another; and every person who, having removed 
or been removed therefrom pursuant to the order or direction of any court, 
tribunal or officer, shall afterwards return to settle or reside unlawfully upon, 
or take possession of, such lands or possessions, shall be guilty of a misde- 
meanor. [L. ’09, p. 983, § 306.] 


Compare Minn. Code, $ 5023; N. Y, P. C., $$ 465, 466, 
For former laws, see infra, $ 2821. 


§ 2559. Aiming or Discharging Firearms. 

Every person who shall aim any gun, pistol, revolver or other firearm, 
whether loaded or not, at or toward any human being, or who shall willfully 
discharge any firearm, air gun or other weapon, or throw any deadly missile 
in a public place, or in any place where any person might be endangered 
thereby, although no injury result, shall be guilty of a misdemeanor. [L. *09, 
p. 984, § 307.] 


Compare Minn. Code, § 5024. 
For former laws, compare $$ 2371-2373, 


$ 2560. Use of Firearms by Minor. 

No minor under the age of fourteen years shall handle or have in his 
possession or under his control, except while accompanied by or under the 
immediate charge of his parent or guardian, any firearm of any kind for 
hunting or target practice or for other purposes. Every person violating 
any of the foregoing provisions, or aiding or knowingly permitting any such 
minor to violate the same, shall be guilty of a misdemeanor. [L. ’09, p. 984, 
$ 308.] 


Compare Minn. Code, $ 5025. 
See supra, § 2445, giving toy pistol, revolver, etc. 


§ 2561. Offenses in Public Conveyances. 
Every person who shall willfully use profane, offensive, or indecent 
- language or engage in any quarrel in any public conveyance, or interfere 
with or annoy any passenger therein, or, having refused to pay the proper 
fare, shall fail to leave any such conveyance upon demand, or, with intent to 
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avoid the payment of fare shall ride upon any car or engine not commonly 
used for the carriage of passengers, shall be guilty of a misdemeanor. [L. 
"09, p. 984, $ 309. ] 

Compare Minn. Code, § 5026. 


$ 2562. Oriminal Anarchy Defined. 

Criminal anarchy is the doctrine that organized government should be 
overthrown by force or violence, or by assassination of the executive head or 
of any of the executive officials of government, or by any unlawful means. 
The advocating of such doctrine either by word of mouth or writing is a 
felony. [L. ’09, p. 984, § 310.] 


Compare N. Y, P. C., $ 468a. 
For former laws, see infra, $$ 2781, 2782, 


§ 2563. Advocacy of Criminal Anarchy, 
Every person who— 

(1.) By word of mouth or writing shall advocate, advise or teach the duty, 
necessity or propriety of overthrowing or overturning organized govern- 
ment by force or violence, or by assassination of the executive head or of any 
of the executive officials of government, or by any unlawful means; or 

(2.) Shall print, publish, edit, issue or knowingly circulate, sell, distribute 
or publicly display any book, paper, document, or written or printed matter 
in any form. containing or advocating, advising or teaching the doctrine that 
organized government should be overthrown by force, violence or any unlaw- 
ful means; or, 

(3.) Shall openly, willfully and deliberately justify by word of mouth or 
writing the assassination or unlawful killing or assaulting of any executive 
or other officer of the United States or of anv state or of any civilized nation 
having an organized government because of his official character, or any other 
crime, with intent to teach, spread or advocate the propriety of the doctrines 
_ of criminal anarchy; or 

(4.) Shall organize or help to organize or become a member of or volun- 
tarily assemble with any society, group or assembly of persons formed to 
teach or advocate such doctrine, 

Shall be punished by imprisonment in the state penitentiary for not more 
than ten years, or by a fine of not more than five thousand dollars, or by 
both. [L. ’09, p. 984, $ 311.] 


For former laws, see infra, §§ 2781, 2782, 


§ 2564. Publishing Matter Inciting Breach of Peace. 

Every person who shall willfully print, publish, edit, issue, or know- 
ingly circulate, sell, distribute or display any book, paper, document, or 
written or printed matter, in any form, advocating, encouraging or inciting, 
or having a tendency to encourage or incite the commission of any crime, 
breach of the peace or act of violence, or which shall tend to encourage or 
advocate disrespect for law or for any court or courts of justice, shall be 
guilty of a gross misdemeanor. [L. ’09, p. 985, § 312.] 


§ 2565. Liability of Editors and Others. 
Every editor or proprietor of a book, newspaper or serial and every 
manager of a partnership or incorporated association by which a book, news- 
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paper or serial is issued, is chargeable with the publication of any matter 
contained in such book, newspaper or serial. But in every prosecution 
therefor, the defendant may show in his defense that the matter complained 
of was published without his knowledge or fault and against his wishes by 
another who had no authority from him to make the publication, and was 
retracted by him as soon as known. [L. ’09, p. 985, $ 313.] 


For former laws, see infra, § 2782. 


§ 2565. Assemblages of Anarchists. 

Whenever two or more persons assemble for the purpose of advocating 
or teaching the doctrines of criminal anarchy, as defined in section 2562, such 
an assembly is unlawful, and every person voluntarily participating therein 
by his presence, aid or instigation, shall be punished by imprisonment in the 
state penitentiary for not more than ten years, or by a fine of not more than 
five thousand dollars, or both. [L. ’09, p. 986, $ 314.] 


For former laws, see infra, § 2783. 


§ 2567. Permitting Premises to be Used for Assemblages of Anarchists. 
Every owner, agent, superintendent, janitor, caretaker or occupant of 
any place, building or room, who shall willfully and knowingly permit there- 
in any assemblage of persons prohibited by section 2566, or who, after notifi- 
cation that the premises are so used, shall permit such use to be continued, ~ 
shall be guilty of a gross misdemeanor, [L, *09, p. 986, $ 315.] 


§ 2568. Witness’ Privilege. 

No person shall be excused from giving evidence upon an investigation 
or prosecution for any of the offenses specified in sections 2563 or 2566, upon 
the ground that the evidence might tend to criminate himself. [L. ’09, 
p. 986, § 316.] | 


CHAPTER IX. 
CRIMES AGAINST PROPERTY, 


§ 2569. Misappropriation and Falsification of Accounts by Public Officer. 
Every public officer, and every other person receiving money on behalf 
or for or on account of the people of the state or of any department of the 
state government or of any bureau or fund created by law in which the 
people are directly or indirectly interested, or for or on account of any 
county, city, town or any school, diking, drainage or irrigation district, who— 
(1.) Shall appropriate to his own use or the use of any person not entitled 
thereto, without authority of law, any money so received by him as such 
officer or otherwise; or 
(2.) Shall knowingly keep any false account, or make any false entry 
or erasure in any account, of or relating to any money so received by him; or 
(3.) Shall fraudulently alter, falsify, conceal, destroy or obliterate any 
such account; or 
(4.) Shall willfully omit or refuse to pay over to the state, its officer or 
agent authcrized by law to receive the same, or to such county, city, town 
or such school, diking, drainage or irrigation district or to the proper officer 
or authority empowered to demand and receive the same, any money re- 
ceived by him as such officer when it is a duty imposed upon him by law to 
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pay over and account for the same, shall be punished by imprisonment in the 
state penitentiary for not more than fifteen years. [L. ’09, p. 986, $ 317.] 


Compare Minn. Code, § 5029. 

For former laws, see infra, §§ 2878, 2879. 

See infra, § 2812, making profit out of public funds. 

See infra, §§ 4079-4083, taking illegal fees by county officers, 

See infra, § 4090, accepting fees, pension papers. 

See infra, § 4688, failure of county superintendent to pay over moneys, 
See infra, § 5026, creating deficiencies by officers. 

See infra, § 5031, failure of officers to pay money into state treasury. 


3 2570. Other Violations by Officers. 

Every officer or other person mentioned in section 2569, who shall will- 
fully disobey any provision of law regulating his official conduct in cases 
other than those specified in said section, shall be guilty of a gross mis- 
demeanor. [L. ’09, p. 987, $ 318.] 


Compare Minn. Code, $ 5030. 
For former laws, see infra, §§ 2878, 2879, 


$ 2571. Misappropriation, etc., by Treasurer. 

Every state, county, city or town treasurer who shall willfully misap- 
propriate any moneys, funds or securities received by or deposited with him 
as such treasurer, or who shall be guilty of any other malfeasance or willful 
neglect of duty in his office, shall be punished by imprisonment in the state 
penitentiary for not more than five years or by a fine of not more than five 
thousand dollars. [L. ’09, p. 987, § 319.] 


Compare Minn. Code, § 5031. 
See infra, § 9032, embezzlement by state treasurer. 
See $ 2569, misappropriation by public officer, 


8 2572. Arson—First Degree. 
Every person who shall willfully— 
.(1.) Burn or set on fire in the night-time the dwelling-house of another, 
or any building in which there shall be at the time a human being; or 
(2.) Set any fire manifestly dangerous to any human life, shall be guilty 
of arson in the first degree and be punished by imprisonment in the state 
penitentiary for not less than five years. [L. *09, p. 987, $ 320.] 


Compare Minn. Code, § 5036; N. Y. P. C., $ 486. 
For former laws, see infra, § 2784. 


§ 2573. Arson—Second Degree. 

_ Every person who, under circumstances not amounting to arson in the 
first degree. shall willfully burn or set on fire any building, or any structure 
or erection appurtenant to or adjoining any building, or any wharf, dock, 
threshing-machine, threshing-engine, bridge or trestle, or any hay, grain, 
crop or timber, whether cut or standing, or any lumber, shingle or other tim- 
ber products, shall be guilty of arson in the second degree, and shall be pun- 
ished by imprisonment in the state penitentiary for not more than ten years, 
or by a fine of not more than five thousand dollars. [L. ’09, p. 988, § 321.] 


Compare Minn. Code, § 5037; N. Y. P. C., § 487. 

See infra, § 5146, setting fire on another’s land, 

See infra, § 5147, setting to lumber and produce, 
Rem, Wash. Code, Vol. I.—75 
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§ 2574. Contiguous Fires. 

Whenever any building or structure which may be the subject of arson 
in either the first or second degree shall be so situated as to be manifestly 
endangered by any fire and shall subsequently be set on fire thereby, any per- 
son participating in setting such fire shall be deemed to have participated in 
setting such building or structure on fire. [L. ’09, p. 988, § 322.] 

Compare Minn, Code, $ 5039, 


$ 2575. ‘‘Set on Fire’’ Defined. 

A building, structure or any property mentioned in section 2573 shall 
be deemed ‘‘set on fire,’? whenever any part thereof or anything therein suall 
be scorched. charred or burned. [L. ’09, p. 988, § 323.] 


§ 2576. Ownership of Building. 

To constitute arson it shall not be necessary that another person than 
the defendant should have had ownership in the building or structure set on 
fire. [L. ’09, p. 988, § 324.] : 

Compare Minn. Code, § 5040. 


§ 2577. Preparation is Attempt. 

Any willful preparation made by any person with a view to setting fire 
to any building or structure shall be deemed to be an attempt to commit the 
crime of arson. and shall be punished as such. [L. ’09, p. 988, § 325.] 


For former laws, see infra, § 2790, identical section, 
See supra, § 2264, attempts, how punished, 


§ 2578. Burglary—First Degree. 

Every person who, with intent to commit some crime therein, shall enter 
in the night-time, the dwelling-house of another in which there shall be at 
the time a human being— 

(1.) Being armed with a dangerous weapon; or 

(2.) Arming himself therein with such weapon; or 

(3.) Being assisted by a confederate actually present; or 

(4.) Who, while engaged in the night-time in effecting such EOS: 
or in committing any crime in such building or in escaping therefrom, shall 
assault any person; or 

(5.) Who, with intent to commit some crime therein, shall break and enter 
any bank, postoffice. railway express or railway mail-car, shall be guilty of 
burglary in the first degree and shall be punished by imprisonment in the 
state penitentiary for not less than five years. [L. ’09, p. 989, § 326.] 


Compare N. Y. P. C., § 496. 
For former laws, see infra, § 2794. 


$ 2579. Burglary—Second Degree. 

Every person who, with intent to commit some crime therein shall, under 
circumstances not amounting to burglary in the first degree, enter the 
dwelling-house of another or break and enter, or, having committed a crime 
therein, shall break out of, any building or part thereof, or a room or other 
strueture wherein any property is kept for use, sale or deposit, shall be 
guilty of burglary in the second degree and shall be punished by imprison- 
ment in the state penitentiary for not more than fifteen years. [L. *09, 
p. 989, $ 327.] 

For former laws, see infra, § 2794. 
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§ 2580. Presumption of Intent. 

Every person who shall unlawfully break and enter or unlawfully enter 
any building or structure enumerated in sections 2578 and 2579 shall be 
deemed to have broken and entered or entered the same with intent to com- 
mit a crime therein, unless such unlawful breaking and entering or unlawful 
entry shall be explained by testimony satisfactory to the jury to have been 
made without criminal intent. [L. ’09, p. 989, $ 328.] 


For former laws, see infra, § 2795. 


§ 2581. Crime in Building—Punished Separately. 

Every person who, in the commission of a burglary shall commit any 
other crime. shall be punished therefor as well as for the burglary, and may 
be prosecuted for each crime separately. [L. ’09, p. 990, § 329.] 

Compare Minn. Code, § 5045. 


§ 2582. Making or Having Burglar Tools. 

Every person who shall make or mend or cause to be made or mended, 
or have in his possession in the day or night time, any engine, machine, tool, 
false key, pick lock, bit, nippers or implement adapted, designed or com- 
monly used for the commission of burglary, larceny or other crime, under 
circumstances evincing an intent to use or employ, or allow the same to be 
used or employed in the commission of a crime, or knowing that the same is 
intended to be so used, shall be guilty of a gross misdemeanor. The posses- 
sion thereof except by a mechanic, artificer or tradesman at and in his estab- 
lished shop or place of business, open to public view, shall be prima facie 
evidence that such possession was had with intent to use or employ or allow 
the same to be used or employed in the commission of a crime. [L. ’09, 
p. 990, § 330.] 


Compare Minn. Code, § 5046; N. Y. P. C., § 508. 
For former laws, see infra, §§ 2796, 2797. 


$ 2583. Forgery—First Degree. 

Every person who, with intent to defraud, shall forge any writing or 
instrument by which any claim, privilege, right, obligation or authority, or 
any right or title to property, real or personal, is or purports to be, or upon 
the happening of some future event may be, evidenced, created, ac- 
knowledged, transferred, increased, diminished, encumbered, defeated, dis- 
charged or affected, or any request for the payment of money or delivery of 
property or any assurance of money or property, or any writing or instrument 
for the identification of any person, or any public record or paper on file 
in any public office, or any certified or authenticated copy of such record or 
paper, or any entry in any public or private record of account, or any judg- 
ment, decree, order, mandate, return, writ or process of any court, tribunal, 
judge, justice of the peace, commissioner or magistrate, or the official return 
or report of, or a license issued by, any public officer, or any pleading, de- 
murrer, motion, affidavit, appearance, notice, cost-bill, statement of facts, 
bill of exceptions or proposed statement of facts, or bill of exceptions in any 
action or proceeding whether pending or not, or the draft of any bill or 
resolution that has been presented to either house of the legislature of this 
state, whether engrossed or not, or the great seal of this state, the seal of any 
public officer, court, notary public or corporation, or any public seal author- 
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ized or recognized by the laws of this or any other s.ate or government, or 
any impression of any such seal; or shall forge or counterfeit any coin or 
money of any state or government, or any bank or treasury bill, any note 
or postage or revenue stamp; or who, without authority shall make or en- 
grave any plate in the form or similitude of any writing, instrument, seal, 
coin, money, stamp or thing which may be the subject of forgery, shall be 
guilty of forgery in the first degree, and shall be punished by imprisonment 
in ON penitentiary for not more than twenty years. [L. ’09, p. 990, 
§ 331. | 


Compare Minn, Code, $ 5048; N. Y. P. C., §§ 509, 511. 
For former laws, see infra, $ 2816. 


$ 2584. False Certificate to Certain Instruments. 

Every officer authorized to take a proof or acknowledgment of an 
instrument which by law may be recorded, who shall willfully certify falsely 
that the execution of such instrument was acknowledged by any party 
thereto, or that the execution thereof was proved, shall be guilty of forgery 
in the first degree. [L. ’09, p. 991, $ 332.] 


Compare Minn. Code, § 5049; N. Y. P. C., § 510. 
See supra, § 2380, false certificates by officers. 


§ 2585. Forgery—Second Degree. 
Every person who, with intent to injure or defraud shall— 

(1.) Make any false entry in any public or private record or account; or 

(2.) Fail to make a true entry of any material matter in any public or 
private record or account; or 

(3.) Forge any letter or written communication or copy or purported copy 
thereof, or send or deliver, or connive at the sending or delivery of any false 
or fictitious telegraph message or copy or purported copy thereof, whereby 
or wherein the sentiments, opinions, conduct, character, purpose, property, 
interests or rights of any person shall be misrepresented or may be injuriouslv 
affected, or, knowing any such letter, communication or message or any copy 
or purported copy thereof to be false, shall utter or publish the same or any 
copy or purported copy thereof as true, shall be guilty of forgery in the 
second degree, and shall be punished by imprisonment in the state peniten- 
tiary for not more than five years, or by a fine of not more than five thousand 
dollars. [L. ’09, p. 991, $ 333.] 


Compare Minn. Code, §§ 5051, 5053; N. Y. P. C., §§ 514, 515. 
See infra, § 4839, forgery in primary elections. 
See infra, § 8900, forgery in land registrations, 


§ 2586. Falsely Indicating Person as Corporate Officer. 

The false making or forging of any instrument or writing purporting to 
have been issued by or in behalf of a corporation or association, state or 
government and bearing the pretended signature of any person therein 
falsely indicated as an agent or officer of such corporation, association, state 
or government, is forgery in the same degree as if that person were in truth 
such officer or agent of such corporation, association, state or government. 
[L. 709, p. 992, $ 334.] 

Compare Minn. Code, $ 5059; N. Y. P. C., $ 519. 
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$ 2587. Uttering Forged Instruments, Coins, etc., Forgery. 

Every person who, knowing the same to be forged or altered, and with 
intent to defraud, shall utter, offer, dispose of or put off as true, or have in 
his possession with intent so to utter, offer, dispose of or put off any forged 
writing, instrument or other thing, the false making, forging or altering of 
which is punishable as forgery, shall be guilty of forgery in the same degree 
as if he had forged the same. [L. *09, p. 992, $ 335.] 


Compare Minn. Code, $ 5060. 
For former laws, see infra, $ 2816, 


§ 2588. True Writing Signed by Wrongdoer’s Name. 

Whenever the false making or uttering of any instrument or writing is 
forgery in any degree, every person who, with intent to defraud shall offer, 
dispose of or put off such an instrument or writing subscribed or indorsed in 
his own name or that of any other person, whether such signature be genuine 
or fictitious, under the pretense that such subscription or indorsement is the 
act of another person of the same name, or that of a person not in existence, 
shall be forgery in the same degree. [L. *09, p. 992, $ 336.] 

Compare Minn. Code, $ 5061; N. Y. P. C., $ 522, 


§ 2589. Misconduct in Signing a Petition. 

Every person who shall willfully sign the name of another person or of 
a fictitious person, or for any consideration, gratuity or reward shall sign his 
own name to or withdraw his name from any referendum or other petition 
circulated in pursuance of any law of this state or any municipal ordinance; 
or in signing his name to such petition shall willfully subscribe to any false 
statement concerning his age, citizenship, residence or other qualifications 
to sign the same; or knowing that any such petition contains any such false 
or wrongful signature or statement, shall file the same, or put the same off 
with intent that it should be filed, as a true and genuine petition, shall be 
guilty of a misdemeanor, [L. ’09, p. 993, § 337.] 


§ 2590. Definitions. 

Within the provisions of this subdivision relating to forgery, a ‘‘written 
instrument,’’ or a ‘‘writing,’’ shall include an instrument partly written and 
partly printed or wholly printed with a written signature thereto, or any 
signature or writing purporting to be a signature of or intended to bind an 
individual, partnership, corporation or association or an officer thereof. 

The words ‘‘forge,’’ ‘‘forgery,’’ ‘‘forged,’’ and ‘‘forging,’’ shall include 
false making, ‘‘counterfeiting’’ and the alteration, erasure or obliteration of 
a genuine instrument in whole or in part, the false making or counterfeiting 
of the signature of a party or witness, real or fictitious, and the placing 
or connecting together with intent to defraud, of different parts or the whole 
of several genuine instruments. 

A plate is in the ‘‘form and similitude,’’ of the genuine instrument 
forged, if the finished parts of the engraving thereupon shall resemble or con- 
form to the similar parts of the genuine instrument. [L. ’09, p. 993, $ 338.] 


Compare Minn. Code, § 5047. 
“This subdivision” in this section refers to §§ 2585 to 2590, inclusive, 
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y 2591. Fossession of Counterfeit Coin. 

Every person who shall have in his possession a counterfeit of any 
cold or silver coin, whether of the United States or any foreign country or 
government. knowing the same to be counterfeit, with intent to sell, utter, 
use, circulate or export the same as true or as false, or to cause the same 
to be so uttered or used, shall be punished by imprisonment in the state 
penitentiary for not more than five years, or by a fine of not more than 
five thousand dollars, or by both. [L. ’09, p. 994, § 339.] 


Compare Minn. Code, $ 5062; N. Y. P. C., $ 527. 
For former laws, see infra, § 2819. 


§ 2592. Advertising Counterfeit Money. 

Every person who, with intent to defraud. shall print, circulate or dis- 
tribute a letter, circular, card, pamphlet, handbill or any other written or 
printed matter offering or purporting to offer for sale, exchange or as a 
gift, counterfeit coin or paper money, or giving or purporting to give infor- 
mation where counterfeit coin or paper money can be procured, shall be 
punished by imprisonment in the state penitentiary for not more than five 
years, or by a fine of not more than five thousand dollars. [L. ’09, p. 994, 
§ 340.] 

Compare Minn. Code, $ 5063; N. Y. P. C., $ 527. 


§ 2593. False Certificate of Registration of Animals—False Representation 
as to Breed. 

Every person who, by color or aid of any false pretense, representation, 
token or writing shall obtain from any club, association, society or company 
for the improvement of the breed of cattle, horses, sheep, swine, fowls or 
other domestic animals or birds, a certificate of registration of any animal 
or bird in a herd-book, or other register of any such association, society or 
company, or a transfer of any such registration, and every person who shall 
knowingly represent an animal or bird for breeding purposes to be of a 
vreater degree of any particular strain of blood than such animal actually 
possesses, shall be guilty of a gross misdemeanor. [L. ’09, p. 994, $ 341.] 


Compare Minn. Code, $ 5064; N. Y. P. C., $ 566a. 
For former laws, see $$ 2846, 2847, 


§ 2594. Removing Lawful Brands. 

Every person who shall willfully deface, obliterate, remove or alter any 
mark or brand placed by or with the authority of the owner thereot on anv 
shingle bolt, log or stick of timber, or on any horse, mare, gelding, mule, 
cow, steer, bull, sheep, goat or hog, shall be punished by imprisonment in the 
state penitentiary for not more than five years, or by imprisonment in the 
county jail for not more than one year. or by a fine of not more than one 
thousand dollars, or by both fine and imprisonment. [L. "09, p. 994, $ 342.] 


Compare Minn, Code, § 5065. 
For former laws, see §§ 2814, 2816, 2841, infra. 


§ 2595. Imitating Lawful Brand. 

Every person who, in any county, shall place upon any property, any 
brand or mark in the likeness or similitude of another brand or mark filed 
with the county auditor of such county by the owner thereof as a brand or 
mark for the designation or identification of a like kind of property, shall— 
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(1.) If done with intent to confuse or commingle such property with, or 
to appropriate to his own use, the property of such other owner, be guilty 
of a felony, and be punished by imprisonment in the state penitentiary for 
mot more than five years, or by imprisonment in the county jail for not more 
than one year, or by a fine of not more than one thousand dollars, or by both 
fine and imprisonment; or 

(2.) If done without such intent, shall be guilty of a misdemeanor. [L. 
709, p. 995. § 343.] 


Former laws, see infra, $ 2816. 
See infra, $ 3160, violating private brands of stock, 


§ 2596. Counterfeiting Trademark, Brand, etc. 

Every person who shall use or display or have in his possession with 
intent to use or display, the genuine label, trademark, term, design, device, 
or form of advertisement of any person, corporation, association or union. 
lawfully filed for record in the office of the secretary of state, or the exclusive 
right to use which is guaranteed to any person, corporation, association or 
union, by the laws of the United States, without the written authority of 
such person, corporation, association or union, or who shall willfully forge 
or counterfeit or use or display or have in his possession with intent to use 
or display any representation, likeness, similitude, copy or imitation of any 
genuine label, trademark, term, design, device, or form of advertisement, so 
filed or protected, or any die, plate, stamp or other device for manufacturing 
the same, shall be guilty of a gross misdemeanor. [L. ’09, p. 995, § 344.] 


Compare Minn. Code, § 5056. 

Former laws, see infra, § 2816. 

See infra, $ 5475, counterfeiting seal of standard milk. 

See infra, $$ 9492-9495, 9502, counterfeiting and unlawful use of trademarks, etc. 
See infra, §§ 7096, 7097, counterfeiting marks and brands on logs, 


§ 2597. Displaying Goods with False Trademark. 

Every person who shall knowingly sell, display or advertise, or have in 
his possession with intent to sell, any goods, wares, merchandise, mixture, 
preparation or compound having affixed thereto any label, trademark, term, 
design, device, or form of advertisement lawfully filed for record in the 
office of the secretary of state by any person, corporation, association or 
union, or the exclusive right to the use of which is guaranteed to such person, 
corporation, association or union under the laws of the United States, which 
label, trademark, term, design, device or form of advertisement shall have 
been used or affixed thereto without the written authority of such person, 
counterfeit representation, likeness, similitude, eopy or imitation thereof, 
shall be guilty of a misdemeanor. [L. *09, p. 996, $ 345.] 


Compare Minn. Code, § 5068. 
See infra, $ 5456, and notes, sale of misbranded articles, 


§ 2598. When Deemed Affixed. 

A label. trademark, term, design, device or form of advertisement shall 
be deemed to be affixed to any goods, wares, merchandise, mixture, prepara- 
tion or compound whenever it is in any manner placed in or upon either the 
article itself, or the box, bale, barrel, bottle, case. cask or other vessel or 
package, or the cover, wrapper, stopper, brand, label or other thing in, by 
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or with which the goods are packed, inclosed or otherwise prepared for sale 
or distribution. [L. ’09, p. 996, § 346.] 
Compare Minn. Code, § 5071. 


§ 2599. Fraudulent Registration of Trademark. 

Every person who shall for himself, or on behalf of any other person, 
corporation, association or union, procure the filing of any label, trademark, 
term, design, device or form of advertisement, with the secretary of state bv 
any fraudulent means, shall be guilty of a misdemeanor. [L. ’09, p. 996, 
$ 347.] 

Compare Minn. Code, $ 5075. 


$ 2600. Form and Similitude, Defined. | 
A plate, label, trademark, term, design, device or form of advertisement 
is in the form and similitude of the genuine instrument imitated if the finished 
parts of the engraving thereupon shall resemble or conform to the similar 
parts of the genuine instrument. [L. ’09, p. 996, § 348.] 
Compare Minn. Code, $ 5047. 


§ 2601. Larceny. 
Every person who, with intent to er or defraud the owner thereof— 

(1.) Shall take, lead or drive away the property of another; or 

(2.) Shall obtain from the owner or another the possession of or title to any 
property by color or aid of any order for the payment or delivery of property 
or money or any check or draft, knowing that the maker or drawer of such 
order, check or draft was not authorized or entitled to make or draw the 
same, or by color or aid of any fraudulent or false representation, personation 
or pretense or by any false token or writing or by any trick, device, bunco 
game or fortune-telling; or 

(3.) Having any property in his possession, custody or control, as bailce, 
factor, pledgee, servant, attorney, agent, employee, trustee, executor, admin- 
istrator, guardian or officer of any person, estate, association or cor- 
poration, or as a public officer, or a person authorized by agreement or by 
competent authority to take or hold such possession, custody or control, or as 
a finder thereof, shall secrete, withhold or appropriate the same to his own 
use or to the use of any person other than the true owner or person entitled 
thereto; or 

(4.) Having received any property by reason of a mistake, shall with 
knowledge of such mistake secrete, withhold or appropriate the same to his. 
own use or to the use of any person other than the true owner or person 
entitled thereto; and 

(5.) Every person who, knowing the same to have been so appropriated, 
shall bring into this state, or buy, sell, receive or aid in concealing or with- 
holding any property wrongfully appropriated, whether within cr outside of 
this state, in such manner as to constitute larceny under the provisions of 
this act— 

Steals such property and shall be guilty of larceny. [L. ’09, p. 997, $ 349.] 


Compare Minn. Code, $$ 5080, 5078, 5093; N. Y. P. C., $$ 528, 564, 
For former laws, see infra: 

$ 2799, petit larceny, defined; 

$ 2800, bonds, notes, ete., subjects of larceny; 

$ 2501, larceny of fixtures; 
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$ 2802, dogs subjects of larceny; 

$ 2805, obtaining property under false pretense, larceny; 

§ 2806, buying or receiving stolen property; 

$ 2807, conversion of personal property, larceny; 

§ 2808, larceny by embezzlement; 

§ 2812, embezzlement of public funds a felony. 

See infra, §§ 3256, 3257, conversion of estrays. 

See infra, § 3153, driving another’s stock from range. 

See infra, $ 3155, separation uf stock. 

See infra, § 4081, failure of officer to pay over fees, 

See infra, § 6346, taking water from irrigation ditch. 

See infra, §§ 6383a-6383c, stealing water from irrigation ditch, 
See infra, § 7103, unlawful taking up and sale of logs adrift. 
See infra, § 8897, stealing certificates of land registration. 


§ 2602. Commission or Part Ownership No Defense. 

It shall be no defense to a prosecution for larceny that the accused was 
entitled to a commission out of the money or property appropriated, as com- 
pensation for collecting or receiving the same for or on behalf of the owner 
thereof, or that the money or property appropriated was partly the property 
of another and partly the property of the accused; but it shall not be larceny 
for any bailee, factor, pledgee, servant, attorney, agent, employee, or trustee, 
executor, administrator, guardian, officer or other person to retain his reason- 
able collection fee or charges. [L. ’09, p. 998, § 350.] 

Compare Minn, Code, § 5079. 


§ 2603. Sale of Mortgaged Property—When Larceny. 

Every person who shall sell or mortgage any personal property which 
is at the time mortgaged or upon which any lien has been or may lawfully be 
filed, without informing the purchaser or mortgagee thereof, before the pay- 
ment of the purchase price or money loaned, of the several amounts of all 
such mortgages and liens, shall be deemed to have made a false representa- 
tion within the meaning of section 2601, subdivision 2. [L. *09, p. 998, $ 351.) 


For former laws, see infra, § 3669. 
See infra, §§ 2629, 3669, removal of mortgaged property. 


§ 2604. Contractor Failing to Pay for Labor or Material. 

Every person having entered into a contract to supply any labor or 
materials for the value or price of which any lien might lawfully be filed 
upon the property of another, who shall receive the full price or consideration 
thereof, or the amount of any account stated thereon, shall be deemed within 
the meaning of section 2601, subdivision 3, to receive the same as the agent 
of the party with whom such contract was made, his successor or assien, 
for the purpose of paying all claims for !abor and materials supplied. [L. 
’09, p. 998, $ 352.] 


§ 2605. Grand Larceny—Penalty. 

Every person who shall steal or unlawfully obtain, appropriate, bring 
into this state, buy, sell, receive, conceal or withhold in any manner specified 
in section 2601— 

(1.) Property of any value by taking the same from the person of another 
or from the body of a corpse; or 

(2.) Property of any value by taking the same from any building that is 
on fire or by taking the same after it has been removed from a building in con- 
sequence of an alarm of fire; or 
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(3.) A record of a court or officer, or a writing, instrument or record kept, 
filed or deposited according to law with or in the keeping of any public officer 
or officers; or 

(4.) From any range or pasture, any horse, mare, gelding, foal or filly, ass 
or mule, one or more head of neat cattle or any sheep; or 

(5.) Property of the value of more than twenty-five dollars, in any manner 
whatever, 

Shall be guilty of grand larceny and be punished by imprisonment in the 
state penitentiary for not more than fifteen years. 

Every other larceny shall be petit larceny and shall be a gross misde- 
meanor. [L. ’09, p. 998, $ 353.] 


Compare Minn. Code, $$ 5081, 5082; N. Y. P. C., $$ 530, 531, 532, 533, 534, 535, 
For former laws, see "85 2793, "2798, "2803. 


$ 2606. Value—How Ascertained. 

The value of all instruments not having a market me whether issued 
or delivered or not, by which any claim, privilege, right, obligation or author- 
ity or any right or title to property, real or personal, is, or purports to be. 
or upon the happening of some future event may be, evidenced, created, ac- 
knowledged, transferred, increased, diminished, encumbered, defeated, dis- 
charged or affected, shall be deemed to be the amount of money due thereon 
or secured to be paid thereby and unpaid, or which in any contingency 
might be collected thereon or thereby, or the value of the property trans- 
ferred or affected or the title to which is shown thereby, or the sum which 
might be recovered for the want thereof, as the case may be. In every other 
case not otherwise regulated by statute, ‘‘value’’ shall be deemed to mean 
market value. [L. ’09, p. 999, $ 354.] 

Compare Minn. Code, § 5090; N. Y. P. C., §§ 545-547, 


§ 2607. Stealing Railway Tickets. 

If any person in the employ of a railway or steamboat company shall 
fraudulently neglect to cancel or to return to the proper officer or agent of 
such company, any ticket, coupon or pass, with intent to permit the same 
to be used in fraud of any railway or steamboat company, or if any person 
shall steal or fraudulently stamp. print, sign, sell or put into circulation any 
such ticket, coupon or pass, he shall be guilty of larceny. [L. ’09, p. 1000, 
§ 309.) 

Compare Minn. Code, § 5186. 


8 2608. Claim of Title—When Ground of Defense. 

In any prosecution for larceny it shall be a sufficient defense that the 
property was appropriated openly and avowedly under a claim of title pre- 
ferred in good faith, even though the claim be untenable. [L. ’09, p. 1000, 
$ 356.] 

Compare Minn. Code, § 5091; N. Y. P. C., § 548. 


§ 2609. Restoration of Stolen Property—Duty of Officers. 

The ofticer arresting any person charged as principal or accessory in any 
robbery or larceny shall use reasonable diligence to secure the property 
allezed to have been stolen, and after seizure shall be answerable therefor 
while it remains in his hands, and shall annex a schedule thereof to his 
return of the warrant. 
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Whenever the prosecuting attorney shall require such property for use 
as evidence upon the examination or trial, such officer, upon his demand, 
shall deliver it to him, and take his receipt therefor, after which such pros- 
ecuting attorney shall be answerable for the same. [L. ’09, p. 1000, $ 357.] 

Compare Minn, Code, § 5095. 


§ 2610. Extortion. 

Every person, who, under circumstances not amounting to robbery, shall 
extort or gain any money, property or advantage, or shall induce or compel 
another to make, subscribe, execute, alter or destroy any valuable security 
or instrument or writing affecting or intended to affect any cause of action 
or defense, or any property, by means of force or any threat, either— 

(1.) To accuse any person of a crime; or 

(2.) To do any injury to any person or to any property; or 

(3.) To publish or connive at publishing any hbel; or 

(4.) To expose or impute to any person any deformity or disgrace; or 

(5.) To expose any secret, 

Shall be guilty of extortion and shall be punished by imprisonment in 
the state penitentiary for not more than five years. [L. ’09, p. 1000, § 358.] 


Compare Minn. Code, § 5196. 
For former laws, see infra, § 2776. 
See infra, $ 2715, extortion by ferryman, toll-gate keeper, etc, 


§ 2611. Oppression Under Color of Office. 
Every officer, or person pretending to be such, who unlawfully and 
maliciously, under pretense or color of official authority, shall— 

(1.) Arrest another or detain him against his will; or 

(2.) Seize or levy upon another’s property; or 

(3.) Dispossess another of any lands or tenements; or 

(4.) Do any act whereby another person shall be injured in his person, 
property or rights, commits oppression, shall be guilty of a gross misde- 
meanor. 

(5.) No officer or person having the custody and control of the body or 
liberty of any person under arrest, shall refuse permission to such arrested 
person to communicate with his friends or with an attorney, nor subject any 
person under arrest to any form of personal violence, intimidation, indignity 
or threats for the purpose of extorting from such person incriminating state- 
ments or a confession. Any person violating the provisions of this section 
shall be guilty of a misdemeanor. [L. ’09, p. 1001, $ 339.] 

Compare Minn, Code, § 5098; N. Y. P. C., $ 556. 


§ 2612. Extortion by Public Officer. 
Every public officer who shall ask or receive, or agree to receive a fee 
or other compensation for his official service, either— 
(1.) In excess of the fee or compensation allowed to him by statute there- 
for; or 
(2.) Where no fee or compensation is allowed to him by statute therefor, 
commits extortion, and is guilty of a misdemeanor. [L. ’09, p. 1001, $ 360.] 


Compare Minn. Code, $ 5099; N. Y. P. C., $ 557. 
For former laws, see infra, $ 2884. 
See infra, $5 4079-4088, county officer taking illegal fees, 
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§ 2613. Blackmail. 

Every person who, with intent thereby to extort or gain any money or 
other property or to compel or induce another to make, subscribe, execute, 
alter or destroy any valuable security or instrument or writing affecting or 
intending to affect any cause of action or defense, or any property, or to 
influence the action of any public officer, or to do or abet or procure any 
illegal or wrongful act, shall threaten directly or indirectly— 

(1.) To accuse any person of a crime; or 

(2.) To do any injury to any person or to any property; or 

(3.) To publish or connive at publishing any libel; or 

(4.) To expose or impute to any person any deformity or disgrace; or 

(5.) To expose any secret, 

Shall be punished by imprisonment in the state penitentiary for not 
more than five years or by imprisonment in the county jail for not more than 
one year, or by a fine of not more than one thousand dollars, or by both fine 
and imprisonment. [L. ’09, p. 1002, § 361.] 


Compare Minn. Code, $ 5100; N. Y, P. C., $ 558. 
For former laws, see infra, $ 2776. 


$ 2614. Coercion. 

Every person who, with intent to compel another to do or abstain from 
doing any act which such other person has a right to do, or abstain from 
doing, shall wrongfully and unlawfullv— 

(1.) Use violence or inflict injury upon such other person or any of his 
family, or upon his property, or threaten such violence or injury; or 

(2.) Deprive such person of any tool, implement or clothing, or hinder 
him in the use thereof; or 

(3.) Attempt to intimidate such person by threats or force, 

Shall be guilty of a misdemeanor, [L. ’09, p. 1002, § 362.] 

Compare Minn. Code, § 5140. 


§ 2615. Falsely Personating Another. 
Every person who shall falsely personate another, and in such assumed 

character, shall— 

(1.) Marry or pretend to marry or sustain the marriage relation towards 
another; or 

(2.) Become bail or surety for a party in an action or special proceeding, 
civil or criminal, before a court or officer authorized to take such bail or 
surety; or 

(3.) Confess a judgment; or 

(4.) Subscribe, verify, publish, acknowledge or approve a written instru- 
ment which by law may be recorded, with intent that the same may be 
delivered or issued as true; or 

(5.) Appear for arraignment, trial or judgment in any criminal proceed- 
ing; or 

(6.) Do any other act in the course of any action or proceeding wherein, 
if it were done by the person falsely personated such person iight in any 
event become liable to an action or special proceeding, civil or criminal, or 
to pay asum of money, or to incur a charge, forfeiture, or penalty, or whereby 
any benefit might accrue to the offender or to any other person, 
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Shall be punished by imprisonment in the state penitentiary for not 
more than ten years. [L. *09, p. 1003, $ 363.] 


See infra, $ 8401, false personation by physician, 
Compare Minn. Code, $ 5102; N. Y. P. C., $ 562. 


$ 2616. Personating an Officer. 

Every person who shall falsely personate a public officer, civil or mili- 
tary, or a policeman, or a private individual having special authority by law 
to perform an act affecting the rights or interests of another, or who, without 
authority shall assume any uniform or badge by which such an officer or 
person is lawfully distinguished, and in such assumed character shall do 
any act purporting to be official, whereby another is injured or defrauded, 
shall be guilty of a gross misdemeanor. [L. ’09, p. 1003, $ 364.] 

Compare Minn, Code, $ 5104; N. Y. P. C., $ 565. 


$ 2617. Use of False Permit, License or Diploma. 

Every person wlio shall conduct any business or perform any act under 
color of, or file for record with any public officer, any false or fraudulent 
permit, license, diploma or writing, or any permit, license, diploma or writ- 
ing not lawfully belonging to such person, or who shall obtain any permit, 
license, diploma or writing by color or aid of any false representation, pre- 
tense, personation, token or writing, shall be guilty of a gross misdemeanor. 
[L. *09, p. 1003, $ 365.] 

See infra, $$ 3339, 3340, false pretense as to incorporation or banking. 


§ 2618. Concealing Foreign Matter in Merchandise. 

Every person who, with intent to defraud, shall place or conceal any 
foreign substance in any barrel, bag, bale, box or other package containing 
any article of merchandise, shall be guilty of a gross misdemeanor. [L. ’09, 
p. 1004, § 366.] 


§ 2619. Obtaining Signature by False Pretense. 

Every person who, with intent to cheat or defraud another, shall design- 
edly by color or aid of any false token or writing or other false pretense, 
representation or presentation, obtain the signature of any person to a 
written instrument, shall be punished by imprisonment in the state peniten- 
tiary for not more than five years or in the county jail for not more than 
one year, or by a fine of not more than one thousand dollars, or by both fine 
and imprisonment. [L. ’09, p. 1004, § 367.] 

Compare Minn. Code, § 5105; N. Y. P. C., $ 567a. 


§ 2620. False Representation Concerning Credit. 

Every person who, with intent thereby to obtain credit or financial 
rating, shall willfully make any false statement in writing of bis assets or 
liabilities to any person with whom he may be either actually or prospectively 
engaged in any business transaction or to any commercial agency or other 
person engaged in the business of collecting or disseminating information 
concerning financial or commercial ratings, shall be guilty of a misdemeanor. 
[L. ’09, p. 1004, § 368.] 


§ 2621. False Representation Concerning Title. 
Every person who shall maliciously or fraudulently execute or file for 
record any instrument, or put forward any claim, by which the right or title 
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of another to any real property is, or purports to be transferred, encumbered 
or clouded. shall be guilty of a gross misdemeanor. [L. ’09, p. 1004, § 369.] 
Compare Minn. Code, $ 5106. 


§ 2622. Publishing False Statement to Affect Market Price. 

Every person who, with intent to affect the market price of any security 
or property shall put off, circulate or publish any false or misleading writing, 
statement or intelligence, shall be guilty of a gross misdemeanor. [L. ’09, 
p. 1005, § 370.] 


§ 2623. Obtaining Employment by False Letter or Certificate. 

Every person who shall obtain employment or appointment to any office 
or place of trust, by color or aid of any false or forged letter or certificate of 
recommendation, shall be guilty of a misdemeanor. [L. ’09, p. 1005, § 371.] 

Compare Minn. Code, § 5107; N. Y. P. C., § 570. 


§ 2624. Fraud by Employment Agent. 

Every employment agent or broker who, with intent to influence the 
action of any person thereby, shall misstate or misrepresent verbally, or in 
any writing or advertisement, any material matter relating to the demand 
for labor, the conditions under which any labor or service is to be performed, 
the duration thereof or the wages to be paid therefor, shall be guilty of a 
misdemeanor. [L. ’09, p. 1005, § 372.] 


§ 2625. Frauds on Innkeeper. 

Every person who shall obtain any food, lodging or accommodation at 
any hotel, restaurant, boarding-house or lodging-house without paying there- 
for, with intent to defraud the proprietor or manager thereof, or who shall 
obtain credit at a hotel, restaurant, boarding-house or lodging-house by 
color or aid of any false pretenses, representation, token or writing, or who 
after obtaining board, lodging or accommodation at a hotel, restaurant, 
boarding-house or lodging-house shall abseond or surreptitiously remove his 
baggage therefrom without paying for such food. lodging or accommodation, 
shall be guilty of a misdemeanor. [L. ’09, p. 1005, $ 373.] 


For former laws, see infra, § 2848. 
Proof of fraudulent intent, see § 2849, infra, which is probably still in force. 


§ 2626. Improper Use of Insignia, 

Every person who-shall willfully wear the badge, button, insignia or 
rosette of any military order or of any secret order or society, or any simili- 
tude thereof; or who shall use any such badge, button, insignia or rosette to 
obtain aid or assistance, or any other benefit or advantage, unless he shall 
be entitled to so wear or use the same under the constitution, by-laws, rules 
and regulations of such order or society, shall be guilty of a misdemeanor: 
[L. ’09, p. 1005, § 374.] 


Compare Minn. Code, § 5167. 
For former laws, see infra, § 2989, 


§ 2627. Fraudulently Presenting Claim to Public Officer. 

Every person who, with the intent to defraud, shall knowingly present 
for audit, allowance or payment to any officer or board of the state or of 
any county, city, town or school district, authorized to audit, allow or pay 
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bills, claims or charges, any false or fraudulent claim, account, writing or 
voucher or any bill, account or demand containing false or fraudulent 
charges, items or claims, shall be guilty of a gross misdemeanor. [L. ’09, 
p. 1005, $ 375. ] 


§ 2628. Fraud by Bailee of Animal. 

Every person who shall obtain from another the possession or use of 
any horse or other draft animal or any vehicle or automobile, without pay- 
ing therefor, with intent to defraud the owner thereof, or who shall obtain 
the possession or use thereof by color or aid of any false or fraudulent repre- 
sentation, pretense, token or writing, or shall obtain credit for such use by 
color or aid of any false or fraudulent representation, pretense, token or 
writing; or who having hired property, shall recklessly, willfully, wantonly 
or by gross negligence injure or destroy or cause, suffer, allow or permit 
the same, or any part thereof, to be injured or destroyed; or who, having 
hired any horse or other draft animal upon an understanding or agreement 
that the same shall be ridden or driven a specified distance or to a specified 
place, shall willfully and fraudulently ride or drive or cause, permit or allow 
the same to be ridden or driven a longer distance, or to a different place, 
shall be guilty of a misdemeanor. [L. ’09, p. 1006, § 376.] 


§ 2629. Destruction or Removal of Mortgaged Property. 

Every person being in possession thereof, who shall remove, conceal or 
destroy or connive at or consent to the removal, concealment or destruction 
of any personal property or any part thereof, upon which a mortgage, lien, 
conditional sales contract or lease exists, in such a manner as to hinder, delay 
or defraud the holder of such mortgage, lien or conditional sales contracts, 
or such lessor, or who, with intent to hinder, delay or defraud the holder of 
such mortgage, lien or conditional sales contract, or such lessor, shall sell, 
remove, conceal or destroy or connive at or consent to the removal, conceal- 
ment or destruction of such property, shall be guilty of a gross misdemeanor. 

In any prosecution under this section any allegation containing a de- 
scription of the mortgage, lien, conditional sales contract or lease by refer- 
ence to the date thereof and names of the parties thereto, shall be sufficiently 
definite and certain. [L. ’09, p. 1006, § 377.] 


See supra, § 2603, sale of mortgaged personalty. 
See infra, §§ 3669, 3672, removal of mortgaged personalty. 


§ 2630. Mock Auctions. 

Every person who shall obtain any money or property from another or 
shall obtain the signature of another to any writing the false making of 
which would be forgery, by color or aid of any false or fraudulent sale of 
property or pretended sale of property by auction, or by any of the practices 
known as mock auction, shall be punished by imprisonment in the state peni- 
tentiary for not more than five years or in the county jail for not more than 
one year, or by a fine of not more than one thousand dollars, or by both fine 
and imprisonment. 

Every person who shall buy or sell or pretend to buy or sell any goods, 
wares or merchandise, exposed to sale by auction, If an actual sale, purchase 
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and change of ownership therein does not thereupon take place, shall be 
guilty of a misdemeanor. [L. *09, p. 1007, $ 378.] 


Compare N. Y. P. C., $ 574. 
See infra, $ 5314, unlawful sales by auctioneers, 


$ 2631. Fraudulent Removal of Property. 

Every person who, with intent to defraud a prior or subsequent pur- 
chaser thereof, or to prevent any of his property being made liable for the 
payment of any of his debts, or levied upon by an execution or warrant of 
attachment. shall remove any of his property, or secrete, assign, convey or 
otherwise dispose of the same, or with intent to defraud a creditor shall re- 
move, secrete, assign, convey or otherwise dispose of any of his books or 
accounts, vouchers or writings in any way relating to his business affairs, 
or destroy, obliterate, alter or erase any of such books of account, accounts, 
vouchers or writing or any entry, memorandum or minute therein contained, 
shall be guilty of a gross misdemeanor. [L. ’09, p. 1007, $ 379.] 


Compare N. Y. P. C., $ 587. 
See infra, $ 3672, fraudulent disposition of personal property. 


$ 2632. Knowingly Receiving Fraudulent Conveyance. 

Every person who shall receive any property or conveyance thereof 
from another, knowing that the same is transferred or delivered to him in 
violation of, or with the intent to violate section 2631, shall be guilty of a 
misdemeanor. [L. ’09, p. 1008, § 380.] 


§ 2633. Fraud in Assignment for Benefit of Creditors, 

Every person who, having made, or being about to make, a general as- 
signment of his property to pay his debts, shall by color or aid of any false 
or fraudulent representation, pretense, token or writing induce any credi- 
tor to participate in the benefits of such assignments, or to give any release 
or discharge of his claim or any part thereof, or shall connive at the pay- 
ment in whole or in part of any false, fraudulent or fictitious claim, shall 
be guilty of a gross misdemeanor. [L. ’09, p. 1008, § 381.] 


§ 2634. Willful Destruction of Vessel. 

Every person who shall wreck, burn, sink, scuttle or otherwise injure 
or destroy a vessel or its cargo, or willfully permit the same to be done, with 
the intent to prejudice or defraud an insurer or any other person, or who 
shall fit out a vessel, or shall load any cargo on board thereof with intent 
to permit or cause the same to be wrecked, sunk or otherwise injured or 
destroyed, and thereby defraud or prejudice an insurer or other person, 
shall be punished by imprisonment in the state penitentiary for not more 
than twenty years. [L. ’09, p. 1008, $ 382.] 

Compare Minn. Code, $ 5112; N. Y. P. C., $85 575, 576, 


82635. Making False Manifest, Invoice, etc. 

Every person who shall prepare, make or subscribe a false or fraudu- 
lent manifest, invoice, bill of lading, ship’s register, or protest, with intent 
to defraud another, shall be punished by imprisonment in the state peni- 
tentiary for not more than five years or by a fine of not more than one thou- 
sand dollars, or by both. [L. *09, p. 1009, $ 383.] 

Compare Minn, Code, $ 5113; N, Y. P. C., $ 577. 
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§ 2636. Fraudulent Destruction of Insured Property. 

Every person who, with intent to defraud or prejudice the insurer 
thereof, shall willfully injure or destroy any property not specified or in- 
cluded hereinbefore in this subdivision, which is insured at the time against 
loss or damage by fire or other causality [casualty], shall be punished by im- 
prisonment in the state penitentiary for not more than ten years, or by a fine 
of not more than five thousand dollars, or by both. [L. *09, p. 1000, $ 384.] 


“This subdivision” in this section refers to §§ 2634 to 2636, inclusive. 
Compare Minn. Code, § 5114. 


§ 2637. Using False Weights and Measures. 

Every person who shall injure or defraud another by using, with knowl- 
edge that the same is false, a false weight, measure or other apparatus for 
determining the quantity of any commodity or article of merchandise, or 
by knowingly misrepresenting the quantity thereof bought or sold; or who 
shall retain in his possession any weight or measure, knowing it to be false, 
unless it appears beyond a reasonable doubt that it was so retained without 
intent to use it or permit it to be used in violation of the foregoing provi- 
sions of this section, shall be guilty of a gross misdemeanor. [L. ’09, p. 1009, 
§ 385.] 


Compare Minn. Code, § 5115; N. Y. P. C., §§ 580, 581. 

For former laws, see infra, 88 2844, 2845. 

See infra, § 7087, weights of lumber and shingles. 

See infra, $$ 9518, 9523, 9525, 9528, 9533, penalties for unlawful or short weights and 
Measures. 


$ 2638. Fraud in Stock Subscription. 

Every person who shall sign the name of a fictitious person to any sub- 
scription for or any agreement to take stock in any corporation existing or 
proposed, and every person who shall sign to any such subscription or agree- 
ment the name of any person, knowing that such person does not intend in 
good faith to comply with the terms thereof, or upon any understanding or 
agrecment that the terms of such subscription or agreement are not to be 
complied with or enforced, shall be guilty of a gross misdemeanor. [L. 
09, p. 1009, $ 386.] 


Compare Minn. Code, $ 5116. 
See infra, §§ 3339, 3340, false pretenses as to incorporation. 


$ 2639. Fraudulent Issue of Stock, Scrip, etc. 

Every officer, agent or other person in the service of a joint stock com- 
pany or corporation, domestic or foreign, who, willfully and knowingly with 
intent to defraud, shall — 

(1.) Sell, pledge or issue or cause to be sold, pledged or issued, or sign or 
execute or cause to be signed or executed, with intent to sell, pledge or is- 
sue, or cause to be sold, pledged or issued, any certificate or instrument pur- 
porting to be a certificate or evidence of ownership of any share or shares 
of such company or corporation, or any conveyance or encumbrance of real 
or personal property, contract, bond, or evidence of debt, or writing pur- 
porting to be a conveyance or encumbrance of real or personal property, 
contract, bond or evidence of debt of such company or corporation, with- 
out being first duly authorized by such company or corporation, or con- 
trary to the charter or laws under which such company or corporation 
exists, or in excess of the power of such company or corporation, or of the 
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limit imposed by law or otherwise upon its power to create or issue stock 
or evidence of debt; or, 

(2.) Reissue, sell, pledge or dispose of, or cause to be reissued, sold, pledged 
or disposed of, any surrendered or canceled certificate or other evidence of 
the transfer of ownership of any such share or shares: 

Shall be punished by imprisonment in the state penitentiary for not more 
than ten years, or by a fine of not more than five thousand dollars, or by 
both. [L. *09, p. 1010, $ 387.] 


Compare Minn. Code, $ 5117; N. Y. P. C., $ 591. 
See infra, $$ 3623, 6324, unlawful issue of stock by building and loan association. 
See infra, $ 3335, fraudulent certificate of check by bank. 


§ 2640. Insolvent Bank Receiving Deposit. 

Every owner, officer, stockholder, agent or employee of any person, 
firm, corporation or association engaged, wholly or in part, in the business 
of banking or receiving money or negotiable paper or securities on deposit 
or in trust, who shall accept or receive, with or without interest, any de- 
posit, or who shall consent thereto or connive thereat, when he knows or 
has good reason to believe that such person, firm, corporation or association 
is unsafe or insolvent, shall be punished by imprisonment in the state peni- 
tentiary for not more than ten years, or by a fine of not more than ten thou- 
sand dollars. [L. ’09, p. 1010, § 388.] 


Compare Minn, Code, § 5118. 
Former laws, see $$ 2810, 2811, infra. 
See infra, § 3331, bank receiving deposit when insolvent. 


§ 2641. Corporation Doing Business Without License. 

Every corporation, whether domestic or foreign, and every person rep- 
resenting or pretending to represent such corporation as an officer, agent or 
employee thereof, who shall transact, solicit or advertise for any business in 
this state, before such corporation shall have obtained from the officer law- 
fully authorized to issue the same, a certificate that such corporation Is au- 
thorized to transact business in this state, shall be guilty of a gross misde- 
meanor. [L. ’09, p. 1011, § 389.] 


See infra, § 3317, bank doing business without fully paid up capital. 

See infra. § 3367, foreign bank doing business without a license, 

See infra, § 3323, branch banks without required capital. 

See infra, $$ 3623, 3624, building and loan associations, 

Sce infra, § 3723, ‘failure to file charter and appointment of agent. 

See infra, § 3729, foreign corporation doing business without registration, 

See infra, §§ 6079, 6050, insurance company acting without authority. 

Sce infra, $$ 6087, 6093, 6119-6121, 6140-6143, 6151, 6157, 6181, 6193, 6195, 6202, 6232, 
6233, prohibited insurance writing, transactions, and business, 


§ 2642. False Report of Corporation. 

Every director, officer or agent of any corporation or joint stock associa- 
tion, and every person engaged in organizing or promoting any enterprise, 
who shall knowingly make or publish or concur in making or publishing any 
written prospectus, report, exhibit or statement of its affairs or pecuniary 
condition, containing any material statement that is false or exaggerated, 
shall be punished by imprisonment in the state penitentiary for not more 
than ten years, or by a fine of not more than five thousand dollars. [L. ’09, 
p. 1011, § 390.] 

See infra, § 3298, failure to report to bank examiner, 
See infra, § 3314, false statement or entry a feluny. 
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See infra, § 3345, failure of bank to make annual statement. 

See infra, § 3353, false statement by trust company to examiner, 
See infra, § 3729, misdemeanor by agent on assessment for taxes. 
See infra, § 6134, failure of insurance company to make annual statement. 

See infra, § 6179, false statement in insurance report. 

See infra, §§ 6134, 6144, 6160, false entries and representations by insurance companies. 


§ 2643. Warehouseman or Carrier Refusing to Issue Receipt. 

Every person or corporation, and every officer, agent and employee 
thereof, receiving any goods, wares or merchandise, for sale or on commis- 
sion, for storage, carriage or forwarding, who, having an opportunity to 
inspect the same, shall fail or refuse to deliver to the owner thereof a receipt 
duly signed, bearing the date of issuance, describing the goods, wares or mer- 
chandise received and the quantity, quality and condition thereof, and speci- 
fying the terms and conditions upon which they are received, shall be guilty 
of a misdemeanor. [L. ’09, p. 1011, $ 391.] 


§ 2644. Fictitious Bill of Lading and Receipt. 

Every person or corporation engaged wholly or in part in the business 
of a common carrier or warehouseman, and every officer, agent or employee 
thereof, who shall issue any bill of lading, receipt or other voucher by which 
it shall appear that any goods, wares or merchandise have been received by 
such carrier or warehouseman, unless the same have been so received and 
shall be at the time actually under his control, or who shall issue any bill of 
lading, receipt or voucher containing any false statement concerning any 
material matter, shall be guilty of a gross misdemeanor. But no person shall 
be convicted under this section for the reason that the contents of any barrel, 
box, case, cask or other closed vessel or package mentioned in the bill of lad. 
ing, receipt or voucher did not correspond with the description thereof in 
such instrument, if such description corresponds substantially with the mark 
on the outside of such barrel, box, case, cask, vessel or package. unless it 
appears that the defendant knew that such marks were untrue. [L. ’09, p. 
1012, $ 392.] 


Compare Minn. Code, $ 5121; N. Y. P. C., $ 629. 
For former laws, see infra, § 2818. 


§ 2645. Warehouseman Fraudulently Mixing Goods. 

Every person mentioned in section 2644, who shall fraudulently mix or 
tamper with any goods, wares or merchandise under his control, shall be 
guilty of a gross misdemeanor. [L. ’09, p. 1012, $ 393.] 


§ 2646. Duplicate Receipt. 

Every person mentioned in section 2644, who shall issue any second or 
duplicate receipt or voucher of the kind specified in said section, while a 
former receipt or voucher for the goods, wares or merchandise specified in 
such second receipt is outstanding and uncanceled, without writing across 
the face of the same the word ‘‘Duplicate,’’ in a plain and legible manner, 
shall be guilty of a misdemeanor. [L. ’09, p. 1012, § 394.] 

Compare Minn, Code, $ 5123; N. Y. P. C., $ 631. 


$ 2647. Bill of Lading or Receipt must be Canceled on Redelivery of Prop- 
erty. 

Each person mentioned in section 2644, who shall deliver to another any 

goods, wares or merchandise for which a bill of lading, receipt or voucher 
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has been issued, unless such bill of lading, receipt or voucher is surrendered 
and canceled or a lawful and sufficient bond or undertaking is given therefor 
at the time of such delivery, or unless, in case of a partial delivery, a memo- 
randum thereof is indorsed upon such bill of lading, receipt or voucher, 
shall be guilty of a misdemeanor. [L. ’09, p. 1013, § 395.] 


See infra, § 3389, fraudulent negotiation of bill of lading. 
See infra, § 3376, criminal prosecutions for violation of regulations. 


§ 2648. Regulating Sale of Passage Tickets. 

It shall be the duty of every person or corporation engaged wholly or in 
part in the business of carrying passengers for hire, to provide every agent 
authorized to sell its passage tickets in this state, with a certificate of his 
authority, attested by its seal and the signature of its manager, secretary 
or general passenger agent, which shall contain a designation of the place of 
business at which such authority shall be exercised. 

Every person and every corporation or association, and every officer, 
agent or employee thereof who shall sell, exchange or transfer, or have in 
his possession with intent to sell, exchange or transfer, or maintain, conduct 
or operate any office or place of business for the sale, exchange or transfer 
of any passage ticket or pass or part thereof, or any other evidence of a right 
to travel upon any railroad or boat, whether the same be owned or operated 
within or without the limits of this state, in any place except his place of 
business, or within such place of business without having rightfully in his 
possession and posted in a conspicuous place therein the certificate of author- 
ity hereinabove provided for, shall be guilty of a misdemeanor, [L. ’09, 
p. 1013, § 396.] 

See infra, §§ 8720-8724, sale of railroad tickets, 


§ 2649. Redemption of Unused Passage Ticket. 

Every person or corporation engaged wholly or in part in the business 
`of carrying passengers for hire in this state, and every authorized ticket 
agent thereof, to whom there shall be presented by the holder thereof, within 
one year after its expiration, any passage ticket or part thereof, or other evi- 
dence of right to travel, wholly or in part upon the railroad or boat of such 
person or corporation, which shall be wholly or partially unused, who shall 
fail to redeem the same within three days after presentation, upon the fol- 
lowing terms, to wit: 

(1.) When wholly unused, for the price paid therefor; and 

(2.) When partially unused, for the price paid therefor, less the regular 
toll or charge for the passage had; 

Shall be punished by a fine of not more than five hundred dollars, and in 
aauition thereto shall forfeit to the holder of such ticket or part thereof or 
other evidence of a right to travel, three times the redeemable value thereof. 
[L. 09, p. 1013, $ 397.] 


See infra, §§ 8725, 8726, redemption of unsold railroad tickets. 


§ 2650. Malicious Mischief—Injury to Railway. 

Every person who, in such manner as might, if not discovered, endanger 
the safety of any engine, motor, car or train, or any person thereon, shall in 
any manner interfere or tamper with or obstruet any switch, frog, rail, road- 
bed, sleeper, viaduct, bridge, trestle, culvert, embankment, structure or 
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appliance pertaining to or connected with any railway, or any train, engine, 
motor, or car on such railway; and every person who shall discharge any 
firearm or throw any dangerous missile at any train, engine, motor or car on 
any railway. shall be punished by imprisonment in the state penitentiary for 
not more than twenty-five years. [L. ’09, p. 1014, § 398.] 


Compare Minn. Code, $ 5124; N. Y. P. C., § 635. 
For former laws, see infra, § 2727. 


§ 2651. Attempt to Commit Train Robbery. l 

Every person who, with intent to commit any robbery, burglary or 
larceny, shall go upon or board any train, motor, car or engine; mask, 
extinguish or alter any light or other signal; exhibit or compel any other 
person to exhibit any false light or signal; or stop any such train, car or 
engine or slacken the speed thereof or compel or attempt to compel any other 
person in charge or control thereof to stop such train, car or engine or slacken 
the speed thereof, shall be punished by imprisonment in the state penitentiary 
for not less than five years. [L. ’09, p. 1014, § 399.] 


See supra, § 2264, attempts to commit crime, 


§ 2652. Endangering Life and Property by Explosives. 

Every person who shall maliciously place any explosive substance or 
material in, upon, under, against or near any building, car, vessel, railroad 
track or structure, in such manner or under such circumstances as to destroy 
or injure the same if exploded, shall be guilty of a felony, and if the circum- 
stances and surroundings are such that the safety of any person might be 
endangered by the explosion thereof, shall be punished by imprisonment in 
the state penitentiary for not more than twenty years; and in every other 
case by imprisonment in the state penitentiary for not more than five years. 
[L. ’09, p. 1015, $ 400.] 


Compare Minn. Code, § 5125. 

See supra, § 2403, killing by explosives unlawfully kept. 
See supra, § 2504, keeping explosives unlawfully. 

See supra, § 2506, transporting explosives. 


§ 2653. Damaging Building, etc., by Explosion. 

Every person who shall maliciously, by the explosion of gunpowder or 
any other explosive substance or material, destroy or damage any building, 
car, vessel, railroad track or structure, shall be punished as follows: 

(1.) If thereby the life or safety of a human being is endangered, by im- 
prisonment in the state penitentiary for not more than twenty years. 

(2.) In every other case by imprisonment in the state penitentiary for not 
more than five years. [L. ’09, p. 1015, § 401.] 

Compare N. Y. P. C., $ 636. 


§ 2654. False Signals for Vessels, etc. 
Every person who, in such manner as might, if not discovered, endanger 
a vessel, railway engine, motor, train or car, shall show, mask, extinguish, 
alter or remove any light or signal, or exhibit anv false light or signal, shall 
be punished by imprisonment in the state penitentiary for not more than 
ten years. [L. ’09, p. 1015, $ 402.] 
Compare Minn. Code, § 5127. 
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§ 2655. Injury to United States Light. 

Every person who shall willfully break, injure, deface or destroy any 
lighthouse station, post, platform, step, lamp or other structure pertaining 
to such lighthouse station, or shall extinguish or tamper with any light 
erected by the United States upon or along the navigable waters of this state 
to aid in the navigation thereof, in case no punishment is provided therefor 
by the laws of the United States, shall be punished as follows: 

(1.) Whenever such act may endanger the safety of any vessel navigating 
such waters, or jeopardize the safety of any person or property in or upon 
such vessel, by imprisonment in the state penitentiary for not more than 
ten years. 

(2.) In all other cases by imprisonment in the county jail for not more 
than one year, or by a fine of not more than one thousand dollars, or by both. 
[L. ’09, p. 1015, $ 403. ] 

Compare Minn. Code, § 5128. 


§ 2656. Injuring Public Utilities. 
Every person who shall willfully or maliciously remove, damage or de- 
stroy: 

(1.) A highway or a private way laid out by authority of law, or a bridge 
upon such public or private road, or willfully or maliciously causes to be 
placed thereon any substance or thing dangerous to any person or animal 
traveling thereon or which might injure or puncture the tire of any vehicle; 
or, 
(2.) A pile or other material fixed in the ground and used for securing 
any bank or dam of any river or other water, or any dike, dock, quay, jetty 
or lock; or, 

(3.) A buoy or beacon lawfully placed in any waters within this state; 
or, 

(4.) A tree, rock, post or other monument erected or marked for the pur- 
pose of designating a point on the boundary of the state, of a county, city, 
town or a farm, tract or lot of land, or any mark or inscription thereon; 
or, 

(5.) A mile-board, mile-stone or guide-post erected upon a highway, or 
any inscription thereon; or, 

(6.) A telegraph, telephone or electric transmission line or any part 
thereof, or any appurtenance thereto, or apparatus connected with the opera- 
tion thereof; or, 

(7.) A fence, gate, cattle-guard, bridge, water-tank, mile-post, car, engine, 
motor or other useful structure on the line of any railway; or, 

(8.) A pipe or main for conducting gas, water or oil, or any works erected 
for the purpose of supplying buildings therewith, or any appurtenance or ap- 
pendage thereto; or, 

(9.) A sewer or drain, or a pipe or main connected therewith or forming a 
part thereof; or, 

(10.) A diteh or flume lawfully erected for carrying water or draining 
land; or, 

(11.) Any engine, hose, hose-cart, truck, ladder, extinguisher or other ap- 
paratus used by any fire company or fire department. or any rope, wire, bell, 
sienal. instrument or apparatus for the communication of alarms of fire or 
police ealls; or, 
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(12.) Any public building, or building used for educational, scientific, 
charitable or religious purpose, or any useful or ornamental thing therein; 
or, | 

(13.) Any work of literature or art or copy thereof, object of curiosity or 
scientific interest, statue, picture or engraving, displayed, kept or erected in 
any public building, street, park or other public place or in any collection, ex- 
hibition, museum, fair, gallery or library, or in any building devoted to edu- 
cational, scientific, charitable or religious purposes; or, 

(14.) A monument erected in any cemetery, street, park or other public 
place; or, 

(15.) A sign or notice erected or posted by any officer under lawful author- 
ity, or by the owner or occupant of the premises where posted; or, 

(16.) A legal notice or other legal paper posted in compliance with the re- 
quirement of any statute of this state, or under the direction or order of a 
court; and, 

Every person— 

(17.) Who shall moor any vessel, scow, barge, raft or boom to any bridge 
or to any buoy or beacon lawfully in any waters within this state; or, 

(18.) Who shall intercept, read or in any manner interrupt or delay the 
sending of a message over any telegraph or telephone line; or, 

(19.) Who shall erect or maintain any unlawful structure in any stream or 
river; 

Shall be guilty of a misdemeanor. [L. ’09, p. 1016, § 404.] 


Compare Minn. Code, § 5130; N. Y. P. C., § 639, 

See infra, §§ 6824-6827, injury to public lands, 

See infra, § 6981, mutilation of library, etc, 

For former laws, see infra: 

§ 2705, injury to buildings or contents. 

§ 2832, malicious injury to railway structure, ete. 

§ 2833, willful injury to bridges, etc. 

§ 2835, destruction of dams, dikes, etc. 

§ 2914, willful injury to cemetery. 

$ 2951, injury to improved roads, bridges, telegraphs, ete. 
$ 2953, willful injury to guide-boards, monuments, etc. 

$ 2954, willful injury to public property. 

§ 2956, obstructing public ditches or drains. 

$ 2957, mooring vessel or boom of logs to bridge. 

§ 2958, mooring vessel to buoys or beacons. 

§ 2972, willful interference with telegraphic communications, ete. 
§ 2978, unlawful taking of information from wire. 

§ 2980, malicious injury to telegraph apparatus, etc, 


§ 2657. Unlawful Interference with Gas, Electric, Steam or Water Appli- 
ance, 
Every person who, with intent to injure or defraud, shall— 

(1.) Break or deface the seal of any gas, electric, steam or water meter; 
or, 

(2.) Obstruct, alter, injure or prevent the action of any meter or other in- 
strument used to measure or register the quantity of gas, electricity, steam 
or water supplied to a consumer thereof; or, 

(3.) Make any connections by means of a wire, pipe, conduit or otherwise 
with any wire, main or pipe used for the delivery of gas, electricity, steam 
or water to a consumer thereof, in such manner as to take gas, electricity. 
steam or water from said wire, main or pipe without its passage through the 
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meter or other instrument provided for registering the amount or quantity 
consumed; or use any gas, electricity, steam or water so obtained; or, 

(4.) Make any connection or reconnection with such wire, maia or pipe, or 
turn on or off, or in any manner interfere with any valve, stop-cock or other 
appliances connected therewith; or, 

(5.) Prevent by the erection of any device or construction, or by any other 
means, free access to any meter or other instrument for registering or measur- 
ing the amount of gas, electricity, steam or water consumed, or interfere with, 
obstruct or prevent, by any means, the reading or inspection of such meter 
or instrument, by the person, company or corporation owning the same; or, 

(6.) Take or use any water from any irrigation flume, ditch or lateral, with- 
out the consent of the owners thereof, or open, close or interfere with any 
gate connected therewith; | 

Shall be guilty of amisdemeanor. [L. ’09, p. 1018, § 405.] 


Compare N. Y. P. C., $ 651. 

For former laws, see §§ 2836, 2837, 2974. 

See infra, $ 6383, tampering with irrigation appliances, 

See infra, $$ 6383a-6383c, unlawful taking of water. 

See infra, §§ 6394-6396, tampering with and failure to repair cana] head-gates. 
See infra, § 6402, failure to provide canal head-gates. 

See infra, §§ 6404-6407, unlawful flow of artesian wells, 


§ 2658. Interfering with Dam, Reservoir, etc. 

Every person who shall willfully or maliciously displace, remove, injure 
or destroy any pier, boom, or dam lawfully erected or maintained upon, in 
or across any water in this state, or any dam or reservoir lawfully maintained 
for impounding water; or hoist any gate in or about such dam or reservoir, 
shall be guilty of a gross misdemeanor. [L. ’09, p. 1018, $ 406.] 


Compare Minn. Code, § 5131. 
For former laws, see §§ 2835, 2840, 
See notes to last section. 


$ 2659. Injury to Property. 
Every person who shall willfully— 

(1.) Cut down, destroy or injure any wood, timber, grain, grass or crop. 
standing or growing, or which has been cut down and is lying upon the lands 
of another, or of the state; or, 

(2.) Cut down, girdle or otherwise injure a fruit, shade or ornamental tree 
standing on the land of another or of the state, or in any road or street; or, 

(3.) Dig. take or carry away without lawful authority or consent, from any 
lot or land in any city, or town, or from any lands included within the limits 
of a street or avenue in such city or town, any earth, soil or stone; or, 

(4.) Enter without the consent of the owner or occupant, any orchard, 
garden or vineyard, with intent to take, injure or destroy anything there 
grown or growing; or, 

(5.) Cut down, destroy or in any way injure any shrub, tree, vine or gar- 
den produce grown or growing within any such orchard, garden or vineyard, 
or any framework or erection therein; or, 

(6.) Damage or deface any building or part thereof, or throw any stone or 
other missile at any building or part thereof; or, 

(7.) Destroy or damage, with intent to prevent or delay the use thereof, 
any engine, machine, tool or implement intended for use in trade or hus- 
bandry; or, 
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(8.) Untie, unfasten or liberate, without authority, the horse or team of 
another; or lead, ride or drive away, without authority, the horse, team, auto- 
mobile or other vehicle of another from the place where left by the owner or 
person in charge thereof; or, 

(9.) Kill, maim or disfigure any animal belonging to another, or expose 
any poisons or noxious substance with intent that it should be taken by such 
animal; or, 

(10.) Take, carry away, interfere with or disturb any oysters or other 
shell-fish of another in any river, bay, or other water of this state. or re- 
move, pull up or destroy any stake or buoy used for designating any oyster- 
bed; or, 

(11. ) Intrude or place any hovel, shanty or building upon or within the 
limits of any lot or piece of land within any city or town, without the con- 
sent of the owner, or within the boundaries of any street in such city or 
town; or, 

(12.) Kill, wound or trap any animal or bird within the limits of any ceme- 
tery, park or pleasure ground, or remove therefrom or destroy the young of 
any such animal or the egg of any such bird; or, 

(13.) Injure, destroy or tamper with any rope, line, cable or chain with 
which any vessel, scow, boom, beacon or buoy shall be anchored or moored, 
or the steering-gear, bell gear, engine, machinery, lights or other equipment 
of any vessel; or, 

(14.) Place upon or affix to any real property or any rock, tree, wall, fence 
or other structure thereupon, without the consent of the owner thereof, any 
word, character or device designed to advertise any article, business, profes- 
sion, exhibition, matter or event; or, | 

(15.) Suffer any animal to go upon the inclosed right of way of any rail- 
way company, or leave open any gate or bars so that an animal might stray 
upon such right of way; 

Shall be guilty of a misdemeanor. [L. ’09, p. 1019, $ 407.] 

Compare Minn. Code, $ 5133: N. Y. P. C., $ 640. 

Former laws, see infra, §§ 2826-2828, 2830, 2843. Other property, see § 2842, 

See infra, §§ 3272, 3281, 3285, 3288, injury or cruelty to animals, 

See infra, § 6981, mutilation of library. 

See infra, § 3551, ' mutil ation of monuments in cemeteries. 

See infra, § 4699, mutilating school property. 

See infra, § 5622, injury to trees in highway. 

See infra, §§ 6824-6827, injury to public lands. 

§ 2660. Tampering with Papers. 

Every person who shall willfully or maliciously destroy, alter, erase, ob- 
literate or conceal any letter, telegraph message, book or record of account, 
or any writing or instrument by which any claim, privilege, right, obligation 
or authority, or any right or title to property, real or personal, is, or purports 
to be, or upon the happening of some future event may be, evidenced, created. 
acknowledged, transferred, increased, diminished, encumbered, defeated, 
discharged or affected, shall be guilty of a gross misdemeanor. [L. ’09, 
p. 1020, $ 408. ] 


See infra, § 4962, tampering with ballots by officers. 


§ 2661. Falsifying Accounts. 

Every person who shall willfully or maliciously make any false entry, 
or fail to make an entrv of any material matter, in any book or record of ac- 
count, shall be guilty of a gross misdemeanor. [L. ’09, p. 1020, § 409.] 
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$ 2662. Divulging Telegram. 

Every person who shall wrongfully obtain or attempt to obtain, any 
knowledge of a telegraphic message, by connivance with the clerk, operator, 
messenger or other employee of a telegraph company, and every clerk, opera- 
tor, messenger or other employee of such company who shall willfully divulge 
to any but the person for whom it was intended, any telegraphic message or 
dispatch intrusted to him for transmission, or delivery, or the nature or con- 
tents thereof, or shall willfully refuse, neglect or delay duly to transmit or 
deliver the same, shall be guilty of a misdemeanor. [L. ’09, p. 1021, $ 410.] 


Compare Minn. Code, § 5134; N. Y. P. C., § 641. 
For former laws, see infra, §§ 2973, 2976, 2977, 2979. 
See infra, § 3917, failure to transmit telegram. 


§ 2663, Opening Sealed Letter. 

Every person who shall willfully open or read, or cause to be opened or 
read, any sealed message, letter or telegram intended for another person, or 
publish the whole or any portion of such a message, letter or telegram, know- 
ing it to have been opened or read without authority, shall be guilty of a 
misdemeanor. [L. ’09, p. 1021, § 411.] 

Compare Minn. Code, $ 5135; N. Y. P. C., $ 642, 


$ 2664. Trespass on Railway Track. 

Every person who, without permission from the person or corporation 
owning or operating the same, shall enter, or take any animal or vehicle upon 
any railway, bridge or trestle, or ride, operate or propel a handcar, veloci- 
pede, track bicycle or tricycle on or along the track of any railway, shall be 
guilty of a misdemeanor. [L. *09, p. 1021, $ 412.] 

Compare Minn. Code, § 5148. 


§ 2665. Trespass upon Land of Another, Warning. 

Every person who shall go upon the land of another with intent to vex 
or annov the owner or occupant thereof, or to commit any unlawful act, or 
shall willfully go or remain upon any land after having been warned by the 
owner or occupant thereof not to trespass thereon, shall be guilty of a mis- 
demeanor. 

Every owner or other occupant of any land shall be deemed to have 
given a sufficient warning against trespassing, within the meaning of this 
section, who shall post in a conspicuous manner on each side thereof, upon 
or near the boundary, at intervals of not more than seven hundred feet, 
signs legibly printed or painted in the English language, warning persons 
not to trespass. 

An entryman on land under the laws of the United States shall be 
deemed an owner within the meaning of this section. [L. ’09, p. 1021, $ 413.] 


For former laws, sce infra, §§ 2822-2825. 

See infra, $$ 2704, 2705, injury to buildings, etc., of settlers on public lands, 
See infra, $ 3198, driving sheep on land of another, 

See intra, §§ 6524-6527, trespass on state lands, 


§ 2666. Injury to Baggage. 

Every person employed by any person or corporation engaged wholly or 

in part in the business of carrying passengers or baggage for hire, and every 

express agent, stage driver, drayman, expressman or hackman who shall 

willfully or carelessly break, injure or destroy any trunk, valise, box, pack- 
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age or other baggage, shall be guilty of a misdemeanor. [L. ’09, p. 1022, 
§ 414.] | 
Compare Minn, Code, § 5150. 


§ 2667. Injury to Other Property. 

Every person who shall willfully or maliciously destroy or injure any 
real or personal property of another, for the destruction or injury of which 
no special punishment is otherwise specially prescribed, shall— 

(1.) If the value of the property destroyed, or the diminution in value by 
the injury, shall be less than twenty dollars, be guilty of a misdemeanor. 

(2.) If the value of the property destroyed, or the diminution in value by 
the injury, shall be twenty dollars or more, be guilty of a gross misdemeanor. 
[L. ’09, p. 1022, $ 415.] 


Compare Minn. Code, § 5141. 
For former laws, see § 2842, infra. 
See infra, § 3265, poisoning honey bees, 


CHAPTER X. 
MISCELLANEOUS CRIMES. 
§ 2668. Drunkenness. 

Every person who shall become intoxicated by voluntarily drinking 
intoxicating liquors, and who, while intoxicated shall loiter about any place 
where intoxicating liquors are sold or kept for sale, or create any disturb- 
ance or use any profane or indecent language in any public place, street or 
meeting, or commit any assault or breach of the peace, shall be guilty of 
a misdemeanor. [L. ’09, p. 1022, § 416.] 

Compare Minn. Code, § 5161. 


§ 2669. Common Drunkard. 

Every person who shall be three times convicted of a violation of section 
2668, or of any municipal ordinance defining and punishing drunkenness 
or anv crime of which drunkenness shall be an element, or who shall 
squander his property in drink, or who, as a result of the use of intoxicating 
liquors shall abuse or fail properly to support or care for his wife or any 
minor child lawfully in his custody, shall be a common drunkard, and shall 
be adjudged so to be by any magistrate before whom he may be brought 
on a charge of committing any crime of which drunkenness is an element, in 
addition to any other punishment inflicted therefor. [L. ’09, p. 1023, $ 417.] 


§ 2670. Opium Joints. 

Every person who shall open, Beat or maintain, as owner or em- 
ployee, any place where opium, morphine, alkaloid cocaine or alpha or beta 
eucaine or any derivative, mixture or preparation of any of them, shall be in 
any manner used by persons resorting thereto for the purpose; and every 
person who shall visit or resort to such place for the purpose of using in 
any manner any of said drugs, shall be guilty of a gross misdemeanor, [L. 
09, p. 1023, $ 418.] 


Compare Minn. Code, $ 5162. 
For former laws, see infra, $ 2945, 
See infra, $ 2946, smoking opium. 
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$ 2671. Solemnizing Unlawful Marriage. 

Every person who shall solemnize a marriage when either party thereto 
is known to him to be under the age of legal consent, or to be an idiot, insane 
person, habitual criminal or common drunkard, or a marriage to which, 
within his knowledge, any legal impediment exists, shall be guilty of a 
gross misdemeanor. [L. ’09, p. 1023, $ 419.] 


Compare Minn. Code, § 5165. 
See infra, §§ 7153, 7167, prohibited solemnization of marriage, 
See infra, § 7160, failure to record marriage. 


§ 2672. Obstructing Public Officer. 

Every person who, after due notice, shall refuse or neglect to make or 
furnish any statement, report or information lawfully required of him by 
any public officer, or who, in such statement, report or information shall 
make any willfully untrue, misleading or exaggerated statement, or who 
shall willfully hinder, delay or obstruct anv public officer in the discharge 
of his official powers or duties, shall be guilty of a misdemeanor. [L. ’09, 
p. 1023, § 420.] 


See supra, § 2367, and notes, resisting officer. 


§ 2673. Acting Without Lawful Authority. 

Every person who shall in any case not otherwise specially provided for, 
do any act, for the doing of which a license or other authority is required 
by law, without having such license or other authority as required by law, 
shall be guilty of a misdemeanor. [L. *09, p. 1024, $ 421.] 


Former laws, see § 2961, infra. 
See supra, § 2641, and notes, corporation doing business without a license, 


§ 2674. Collecting for Benefit Without Authority. 

Every person who shall sell a ticket to any ball, benefit or entertainment, 
or ask or receive any subscription or promise thereof, for the benefit or 
pretended benefit of any person, association or order, without being duly 
authorized thereto by the person, association or order for whose benefit or 
pretended benefit the same is done, shall be guilty of a misdemeanor. [L. 
09, p. 1024, $ 422.] 


§ 2675. Desecration of Flag. 

Every person who, for exhibition or display, shall cause to be placed 
upon or affixed to any flag, standard, color or ensign of the United States, 
or upon a flag, standard, color or ensign purporting to be such, any inscrip- 
tion, design, device, symbol, name, advertisement, words, characters, picture, 
mark or notice whatever; or who shall display or exhibit any such flag, 
standard, color or ensign to which any such inscription, design, device, 
svmbol, name, advertisement, words, characters, photograph, mark or notice 
whatever; or who shall publicly mutilate, trample upon, deface, jeer at or 
defy any such flag, standard, color or ensign, shall be guilty of a misde- 
meanor. [L. ’09, p. 1024, $ 423.] 


For former laws, see infra, § 2990. 


§ 2676. Bribery of Labor Representative. 
Every person who shall give, offer or promise. directly or indirectly, anv 
compensation, gratuity or reward to any duly constituted representative of 
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a labor organization, with intent to influence him in ‘respect to any of his 
acts, decisions or other duties as such representative, or to induce him to 
prevent or cause a strike by the employees of any person or corporation, 
shall be guilty of a gross misdemeanor. [L. ’09, p. 1024, $ 424.] 


$ 2677. Labor Representative Receiving Bribe. 

Every person who, being the duly constituted representative of a labor 
organization, shall ask or receive, directly or indirectly, any compensation, 
gratuity or reward, or any promise thereof, upon any agreement or under- 
standing that any of his acts, decisions or other duties as such representa- 
tive, or any act to prevent or cause a strike of the employees of any person 
or corporation shall be influenced thereby, shall be guilty of a gross misde- 
meanor, [L. ’09, p. 1025, $ 425.] 


§ 2678. Corrupt Influencing of Agent. 

Every person who shall give, offer or promise, directly or indirectly, 
any compensation, gratuity or reward to any agent, employee or servant of 
any person or corporation, with intent to influence his action in relation to 
his principal’s, employer’s or master’s business, shall be guilty of a gross 
misdemeanor. [L. ’09, p. 1025, $ 426.] 


§ 2679. Grafting by Employee. 

Every agent, employee or servant of any person or corporation who shall 
ask or receive, directly or indirectly, any compensation, gratuity or reward, 
or any promise thereof, upon any agreement or understanding that he shall 
act in any particular manner in connection with his principal’s, employer’s 
or master’s business; or who, being authorized to purchase or contract for 
materials, supplies or other articles or to employ servants or labor for his 
principal, employer or master, shall ask or receive, directly or indirectly. 
for himself or another, a commission, discount, bonus or promise thereof 
from any person with whom he may deal in relation to such matters, shall 
be guilty of a gross misdemeanor. [L. ’09, p. 1025, § 427.] 


For former laws, see infra, § 2991. 


$ 2680. Use of the Words ‘‘Sterling Silver,’’ etc. 

Every person who shall make, sell or offer to sell or dispose of, or have 
in his possession with intent to sell or dispose of any metal article marked, 
stamped or branded with the words ‘‘sterling silver,’’ or ‘‘solid silver,” 
unless nine hundred twenty-five one-thousandths of the component parts of 
. the metal of which such article and all parts thereof is manufactured is pure 
silver, shall be guilty of a gross misdemeanor. [L. ’09, p. 1025, § 428.] 


§ 2681. Use of Words ‘‘Coin Silver,’’ etc. 

Every person who shall make, sell or offer to sell or dispose of, or have 
in his possession with intent to dispose of any metal article marked, stamped 
or branded with the words ‘‘coin,’’ or ‘‘coin silver,’’ unless nine hundred 
one-thousandths of the component parts of the metal of which such article 
and all parts thereof is manufactured, is pure silver, shall be guilty of a 
gross misdemeanor. [L. ’09, p. 1026, § 429.] 


$ 2682. Use of the Word ‘‘Sterling,’’ on Mounting. 
Every person who shall make. sell, offer to sell or dispose of. or have 
in his possession with intent to sell or dispose of, any article comprised of 
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leather, shell, ivory, celluloid, pearl, glass, porcelain, pottery, steel or wood, 
to which is applied or attached a metal mounting marked, stamped or 
branded with the words ‘‘sterling,’’ or ‘‘sterling silver,’’ unless nine hun- 
dred twenty-five one thousandths of the component parts of the metal of 
which such metal mounting is manufactured is pure silver, shall be guilty of 
a gross misdemeanor. [L. ’09, p. 1026, § 430.] 


§ 2683. Use of the Words ‘‘Coin Silver,’’ on Mounting. 

Every person who shall make, sell, offer to sell or dispose of, or have 
in his possession with intent to sell or dispose of, any article comprised of 
leather, shell, ivory, celluloid, pearl, glass, porcelain, pottery, steel or wood, 
to which is applied or attached a metal mounting marked, stamped or 
branded with the words ‘‘eoin’’ or ‘‘coin silver,’’ unless nine hundred one- 
thousandths of the component parts of the metal of which such metal mount- 
ing is manufactured is pure silver, shall be guilty of a gross misdemeanor. 
[L. ’09, p. 1027, § 431.] 


§ 2684. Unlawfully Marking Article ‘‘Made of Gold.’’ 

Every person who shall make, sell, offer to sell or dispose of, or have in 
his possession with intent to sell or dispose of, any article constructed wholly 
or in part of gold, or of an alloy of gold, and marked, stamped or branded 
in such manner as to indicate that the gold or alloy of gold in such article 
is of a greater degree or carat of fineness, by more than one carat, than the 
actual carat, or fineness of such gold or alloy of gold, shall be guilty of a 
gross misdemeanor. [L. ’09, p. 1027, $ 432.] 


§ 2685. ‘‘Marked, Stamped or Branded,’’ Defined. 

An article shall be deemed to be ‘‘marked, stamped or branded’’ when- 
ever such article, or any box, package, cover or wrapper in which the same 
is inclosed. encased or prepared for sale or delivery, or any card, label or 
placard with which the same may be exhibited or displayed, is so marked, 
stamped or branded. [L. ’09, p. 1027, $ 433.] 


§ 2686. Protecting Civil Public Rights. 

Every person who shall deny to any other person because of race, creed 
or color, the full enjoyment of any of the accommodations, advantages, facili- 
ties or privileges of any place of public resort, accommodation, assemblage 
or amusement, shall be guilty of a misdemeanor. [L. ’09, p. 1027, $ 434.] 

Former laws, see §§ 2760, 2761, infra. 


§ 2687. Master of Vessel Bringing a Foreign Convict. 

Every person who, being the master or commander of any vessel or 
boat arriving from a foreign country, shall knowingly bring into this state 
a person who has been or is a foreign convict of any offense, which, if com- 
mitted in this state would be punishable under the laws thereof, shall be 
guilty of a misdemeanor, [L. ’U9, p. 1027, $ 435.] 


§ 2688. Vagrancy. 
Every— 
(1.) Person who asks or receives any compensation, gratuity or reward 
for practicing fortune telling, palmistry or clairvoyance; or, 
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(2.) Person who keeps a place where lost or stolen property is concealed ; 
or, | 
(3.) Person practieing or solieiting prostitution or keeping a house of 
prostitution; or, 

(4.) Common drunkards found in any place where intoxicating liquors 
are sold or kept for sale, or in an intoxicated condition; or, 

(5.) Common gambler found in any place where gambling is conducted 
or where gambling paraphernalia or devices are kept; or, 

(6.) Healthy person who solieits alms; or, 

(7.) Lewd, disorderly or dissolute person; or, 

(8.) Person who wanders about the streets at late or unusual hours of 
the night without any visible or lawful business; or, 

(9.) Person who lodges in any barn, shed, shop, outhouse, vessel, car. 

saloon or other place not kept for deine purposes, without the permission 
of the owner or person entitled to the possession thereof; or, 

(10.) Person who lives or works in a house of prostitution or solicits for 
any prostitvte or house of prostitution; or, 

(11.) Person who solicits business for an attorney around any court, jail, 
morgue or hospital, or elsewhere; or, 

(12.) Habitual use of opium, morphine, alkaloid cocaine or alpha or beta 
eucaine, or any derivation, mixture or preparation of any of them; or, 

(13.) Person having no visible means of support, who does not seek em- 
ployment, nor work when employment is offered to him; or, 

(14.) Person who by his own confession thereto or prior conviction thereof 
is known to have been guilty of larceny, burglary, robbery or any crime of 
which fraud or intent to defraud is an element, who shall be found in any 
drinking saloon or cellar, or any public dance-hall or music-hall where intoxi- 
cating liquors are sold, or be found intoxicated, or who, except upon lawful 
- business, shall go ‘about any dark street or alley or any residence section 
of any city or town in the night-time, or loiter about any steamboat landing, 
passenger depot. banking institution or crowded street, shop or thorough- 
fare, or any public meeting or gathering, or place where people gather in 
crowds— | 

Is a vagrant, and shall be punished by imprisonment in the county jail for 
not more than six months, or by a fine of not more than five hundred dollars. 
(L. *09, p. 1027, $ 436.] 


For former laws, see $ 1967, supra. 


§ 2689. Admitting Convict to Saloon, and Selling Liquor to Drunkard. 
Every person, being the owner or manager of, or an employee in any 
drinking-saloon, drinking cellar or public dance-hall or music-hall where 
intoxicating liquors are sold or kept for sale, who shall knowingly permit 
to enter such saloon, cellar or hall, or give employment to, or sell or give 
any intoxicating liquor to, [any female person], any person previously con- 
victed, whether in this state or elsewhere, of a crime of which fraud or the 
intent to defraud is an element, or of petit larceny, or of any crime which 
under the laws of this state would amount to a felony, or who shall sell 
or give any intoxicating liquor to any person [known or] adjudged to be a 
common drunkard, or to any person in an intoxicated condition, shall be 
guilty of a misdemeanor. [L. ’09, p. 1029, $ 437; L. ’09, Ex. Ses., p. 67, $ 2.] 
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This section was amended by Laws 1909, Ex Ses., p. 67, § 2, but a doubt exists as to 
the sufficiency of the title. See note to § 2445, supra. The amendment to this section 
omitted the words “any female person” and added the words “known or,” in brackets, 

See infra, § 2696, and note, violations of liquor laws. 


§ 2690. Performing or Selling Undedicated Play. 

Every person who, without the consent of the owner thereof, shall cause 
to be publicly performed any dramatic composition, or dramatic musical com- 
position commonly called an opera, or any substantial part thereof, which 
has been copyrighted under the laws of the United States, or shall knowingly 
participate in the performance or representation of any substantial part 
thereof, or knowingly sell a substantial copy of any substantial part thereof, 
shall be guilty of a misdemeanor. [L. ’09, p. 1029, $ 438. ] 


§ 2691. Soliciting or Receiving Tips. 

Every employee of a public house or public service corporation who shall 
solicit or receive any gratuity from any guest shall be guilty of a misde- 
meanor. [L. ’09, p. 1029, § 439.] 


§ 2692. Same—Penalty. 
Every person giving any such gratuity mentioned in section 2691 shall 
be guilty of a misdemeanor. [L. ’09, p. 1029, § 440.] 


§ 2693. Prohibiting Drinking in Public Conveyances. 

Every person who shall drink any intoxicating liquor in any public con- 
veyance, except in a compartment or place where sold or served under the 
authority of a license lawfully issued, shall be guilty of a misdemeanor. [L. 
09, p. 1029, $ 441.] 

See note to $ 2696. 


$ 2694. Common Carrier not to Permit Drinking in Public Conveyance. 
Every person engaged wholly or in part in the business of carrying 

passengers for hire, and every agent, servant, or employee of such person, 

who shall knowingly permit any person to drink any intoxicating liquor in 

any public conveyance, except in the compartment where such liquor is 

sold or served under the authority of a license lawfully issued, shall be 

guilty of a misdemeanor, [L. ’09, p. 1030, $ 442.] 

See note to § 2696. 


§ 2695. Selling Liquors not Aged. 

Every person who, as principal, agent or otherwise, shall sell or offer for 
sale any spirituous or distilled intoxicating liquor known as whisky (except 
Scotch or Irish whisky), any part of which has not been aged for a period of 
four years in wooden barrels or casks, or who shall, as principal, agent or 
otherwise, sell or offer for sale any malt liquor that has not been aged for a 
period of more than sixty (60) days, or which contains more than eight 
(8) % aleohol by weight shall be guilty of a gross misdemeanor, [L. ’09, 
p. 1030, § 443.] 

See note to § 2696. 


$ 2696. Mixing, Distilling, Selling, etc., Low Wines or Spirits. 
Every person who, by mixing, compounding or distilling low wines or 
ardent spirits, or who, by adding thereto any flavoring or other substance, 
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shall produce, or who shall sell or offer for sale or have in his possession 
with intent to sell, any liquor known as whisky, gin or brandy so produced, 
shall be guilty of a gross misdemeanor. [L. '09, p. 1030, $ 444.] 


See supra, § 2495, obstructing front of saloon, 

See infra, §§ 2962, 6263, sale without license, 

See infra, § 2963, sale of liquor to minors. 

See infra, §§ 2966, 6288, sale to Indians. 

See infra, § 6276, druggist, unlawful sales. 

See infra, § 6308, druggist failing to keep record of liquor sales, 
See infra, $ 6281, sale without United States revenue stamp, 
See infra, § 6272, sale without state license. 
Seo infra, § 6262, selling liquors not inspected. 

See infra, § 4968, sale on election day. 

See infra, §§ 4742-4745, prohibited sales near schools. 

See infra, § 6284, saloon-keeper failing to display sign. 

See infra, § 6304, place of selling liquor a nuisance, 

See infra, § 6285, employing females in saloon, 


CHAPTER XI. 
CRIMES UNDER ACTS NOT REPEALED BY THE PENAL CODE OF 1909. 


& 2697. (2953.) Selling Cigarettes Containing Injurious Drug—Penalty. 
Any person [selling or giving away cigarettes without a license, or] 
selling or giving away any cigarette or cigarettes containing any injurious 
drug, narcotic or other deleterious matter, is guilty of a misdemeanor, 
and shall on conviction thereof be subject to a fine of fifty dollars 
for each offense, or be imprisoned for sixty days in a common jail or peni- 
tentiary, and any person [having a license, or any person not licensed, ] 
who sells or gives away any cigarette or cigarettes, of any and every kind 
whatsoever, to a minor under the age of eighteen years, shall be subjected 
to the same penalty as herein provided. [L. ’95, p. 126, § 5.] 
Superseded as to words in brackets by $ 2968, infra, 


All of the existing provisions of the old Criminal Code relating to crimes and punish- 
ments, as well as the later pena] enactments, which were not expressly repealed by the 
act of 1909, are retained in this compilation; but this chapter embraces only part of 
_ such enactments, most of which are placed under specific subjects. See the following 
sections: 3257; 5144 to 5149, inclusive; 3289, 3265, 3123, 3340, 5232, 6284, 6285, 5315, 
5316, 5317, 6566, 8293, 8294, 8385; 5342 to 5344, inclusive; 5354, 5353, 5352, 5356, 5358, 
5357, 5372, 535814, 5326, 5355; 5336 to 5338, inclusive; 5380 to 0383, inclusive; 5208, 
5195; 5197 to 5207, inclusive; 5188, 5189, 8717; 3284 to 3288, inclusive; 4958 to 4971, 
inclusive, 


As to sale of cigarettes, see $ 2536, supra. 


$ 2698. (2954.) Sale of Any Cigarettes Except in Original Package. 

Any person selling cigarettes of any and every kind whatsoever, except 
in an original and full package, is guilty of a misdemeanor, and shall on con- 
viction thereof be subject to the same penalty as in the section last above 
provided. [L. *95, p. 126, $ 6.] 


This section may have been superseded by $ 2968, infra, covering much more than this sec- 
tion; but in so far as the acts are not inconsistent, the penalty for the violation of this section 
is greater than that fixed by § 2968. 


$ 2699. (2955.) Sale to Minors—Civil Liability to Parents of Minor. 

In addition to the penalty above provided for, the sale or giving away 
of cigarettes to a minor under the age of eighteen years, the parent or guard- 
ian of such minor or any individual or association suing in behalf or for the 

Rem. Wash. Oode, Vol. I.—77 1217 


$$ 2700-2703 CRIMES AND PUNISHMENTS. [TrrLE XIV 


benefit of such minor, may prosecute, in a civil action, any person so violating 
this chapter, for the penalty of two hundred and fifty dollars and the costs 
of the action, one-half of which amount shall be paid to any person as his 
moiety share who furnished the information upon which the action is 
brought and penalty recovered. [L. ’95, p. 126, § 7.] 

See note to § 2697. 


§ 2700. Same—Wrappers or Substitutes—Persuading Minor to Smoke. 

It shall hereafter be unlawful in the state of Washington for any cor- 
poration, company, firm or person to sell, barter, furnish or give away, 
directly or indirectly, to any minor under eighteen years of age any cigar- 
ette, cigarette wrappers or any substitute for either; or to procure for, or 
to persuade, advise, counsel or compel any minor under said age to smoke 
cigarettes or for any minor under said age to smoke any cigarette. [L. ’01, 
p. 261, $ 1.] 


A portion at least of this section was not superseded by § 2968, infra. 


§ 2701. Same—Penalty—Duty of Prosecutors. 

Any such corporation, company, firm or person, violating any of the pro- 
visions of the preceding section shall, for the first offense, upon conviction 
thereof, be fined in any sum not more than fifty dollars, nor less than ten 
dollars; and for a second and any subsequent offense, such corporation, com- 
pany, firm or person shall, upon conviction thereof, be fined in any sum 
not more than five hundred dollars nor less than ten dollars, and to which 
may be added imprisonment in the county jail for any period not exceeding 
sixty days. It is hereby made the special duty of prosecuting attorneys to 
enforce the provisions of this act, and he may summon any minor under 
eighteen years of age who may have or had had in his possession any cigar- 
ettes, and compel him to testify before the mayor of a city or a justice of 
‚the peace as to where and of whom he obtained such cigarettes. [L. 01, 
p. 262, $ 2.] 

“Act” in this section refers to $$ 2700, 2701, 


$ 2702. (7133.) Counterfeiting Uncoined Gold, etc. 

Any person who shall counterfeit any kind or species of gold dust, gold 
bullion or bars, lumps, pieces of nuggets of gold, or any description what- 
soever of uncoined gold, currently passing in this state, or shall alter or put 
off any kind of uncoined gold mentioned in this section, for the purpose of 
defrauding any person or persons, body, politic or corporate, or shall make 
any instrument for counterfeiting any kind [of] uncoined gold as aforesaid, 
knowing the purpose for which such instrument was made, or shall know- 
ingly have in his possession and secretly keep any instrument for the pur- 
pose of counterfeiting any kind of uncoined gold as aforesaid, every such 
person so offending, or any person or persons aiding or abetting in or about 
said offense or offenses shall be deemed guilty of counterfeiting, and upon 
convietion thereof shall be punished by imprisonment in the penitentiary 
for a term not less than one year nor more than fourteen years. [L. ’62, 
p. 15, 8 7; Cd. ’81, $ 857; 2 H. P. C., $ 66.] 


§ 2703. (7146.) Robbing Sluice-boxes, etc. 
Any person who shall break or rob in any manner. or who shall attempt 
to break or rob, any flume, rocker, quartz-mill, quartz vein or lode, bedrock 
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sluice, sluice-box, or mining claim not his own, or who shall trespass upon 
such mining claim with the intent to commit a felony, shall, upon conviction 
thereof, be punished by imprisonment in the penitentiary of this state not 
less than one nor more than five years, or by fine not less than one hundred 
dollars nor more than one thousand dollars, or by both such imprisonment 
and fine as the court or judge thereof may direct. [L. ’90, p. 126, $ 6; 2 H. 
P. C., $ 79.] 


§ 2704. (7157.) Malicious Injury to Settlers on Unsurveyed Lands. 

Any person or persons who shall willfully and maliciously disturb, or in 
anywise injure or destroy, the dwelling-house or other building, or any 
fence inclosing or being on the claim, of any settler upon the unsurveyed 
publie lands in this state, shall be deemed guilty of a misdemeanor, and, 
upon conviction thereof, shall be fined not less than fifty nor more than one 
hundred dollars for each and every offense, to which may be added impris- 
onment in the county jail not exceeding ninety days. [Cf. L. ’83, p. 71,8 2; 
L. 791, p. 124, § 17; 2 H. P. C., $ 89.] 


Superseded in part by the next section, 


§ 2705. Injury to Buildings or Contents. 

If any person shall maliciously or wantonly destroy or deface any cabin 
or other building or place of shelter or any of the contents of such cabin, 
building or shelter constructed by any person or persons or society of per- 
sons upon any public land of the state of Washington, or of the United 
States within the state of Washington, or upon any land not owned by such 
person so destroying or defacing the same, he shall be deemed guilty of a 
misdemeanor: Provided, that the provisions of this act shall not apply to 
bona fide settlers on government lands. [L. ’99, p. 186, $ 1.] 

“Act” in this section refers to $$ 2705-2707, 


§ 2706. Destruction of Monuments, Records, etc. 

If any person shall maliciously or wantonly remove, destroy or carry 
away any record or record book or document of any kind or any box or 
other receptacle for containing the same or any instrument or device for 
scientific purposes established or placed upon any mountain peak or summit 
or at any other place of resort, or upon any land belonging to this state or 
to the United States, or in or upon any body or stream of water within this 
state, such person shall be deemed guilty of a misdemeanor, [L. ’99, p. 186, 


$ 2.] 


$ 2707. Penalty. 

Every person convicted of a violation of any of the provisions of this 
act shall be punished by a fine of not less than ten dollars nor more than 
one hundred dollars or by imprisonment in the county jail not less than ten 
days nor more than six months or by both such fine and imprisonment. Any 
person acting as informer, in case of conviction, under this act, shall be 
entitled to one-half of the fine imposed. [L. *99, p. 186, $ 3.] 

“Act” in this section refers to $8 2705-2707. 


$ 2708. (7158.) Posting Advertisements on Public Property. 
Every person who willfully commits any trespass by either putting up, 
affixing, fastening, printing, or painting upon any property belonging to the 
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state, or to any county, city, town, or village, or dedicated to the public, or 
upon any property of any person or corporation without license from the 
owner, any notice, advertisement, or designation of, or any name for any com- 
modity, whether for sale or otherwise, or any picture, sign, or device intended 
to call attention thereto, shall be guilty of a misdemeanor, and upon con- 
viction thereof shall be punished by a fine of not more than fifty dollars, or by 
imprisonment in the county jail not more than twenty days, or by both such 
fine and imprisonment: Provided, that nothing contained in this section 
shall be construed to prohibit the posting of legal notices. [L. ’86, p. 78, 
$ 1, subd. 5; 2 H. P. C., $ 90.] 


$ 2709. To Prevent Removal of Mortgaged Property. 

That when any real estate in this state is subject to, or is security 
for, any mortgage, mortgages, lien or liens, other than general liens arising 
under personal judgments, it shall be unlawful for any person who is the 
owner, mortgagor, lessee, or occupant of such real estate to destroy or re- 
move or to cause to be destroyed or removed from said real estate any fix- 
tures. buildings, or permanent improvements, not including crops growing 
thereon, without having first obtained from the owners or holders of each 
and all of such mortgages or other liens his or their written consent for such 
removal or destruction. Any person willfully violating the provisions of 
this section shall be guilty of a misdemeanor, and upon conviction thereof 
shall be punished by imprisonment in the county jail for a period not to 
exceed’ six months, or by a fine of not more than five hundred dollars, or 
by both such fine and imprisonment. [L. *99, p. 122, §§ 1, 2.] 


See supra, § 2603, sale of mortgaged personal property. 
See supra, § 2629, and infra, § 3669, removal of mortgaged personalty. 


§ 2710. Prohibiting Advertising of Treatment of Certain Diseases. 

Any person who shall advertise that he will treat or cure venereal 
diseases or disorders, or any venereal disease or disorder, shall be guilty 
of a misdemeanor, and upon conviction thereof shall be imprisoned in the 
county jail for a period of not less than one month nor more than six 
months. Any owner or managing officer of any newspaper in whose paper 
shall be printed or published such advertisement as is described in this sec- 
tıon shall be guilty of a misdemeanor, and upon conviction thereof shall be 
imprisoned in the county jail for a period of not less than one month nor 
more than six months. [L. ’05, p. 142, § 1.] 


$ 2711. (7169.) False Pretenses, etc., in Selling Mines. 

Any person who shall, with intent to cheat, wrong, or defraud, place in 
or upon any mine or mineral claim any ores or specimens of ores not ex- 
tracted therefrom, or exhibit any ore, or certificate of assay of ore, not 
extracted therefrom, for the purpose of selling any mine or mining claim, 
or interest therein, or who shall obtain any money or property by any such 
false pretenses or artifices, shall be deemed guilty of a felony. [L. ’90, 
p. 99, § 1; 2 H. P. C., $ 238.] 


§ 2712. (7170.) Altering Sample or Certificate of Assay. 
Any person who shall interfere with, or in any manner change samples 
of ores or bullion produced for sampling, or change or alter samples or pack- 
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ages of ores or bullion which have been purchased for assaying, or who shall 
change or alter any certificate of sampling or assaying, with intent to cheat, 
wrong, or defraud, shall be deemed guilty of a felony. [L. *'90, p. 99, $ 2; 
2 H. P. C., $ 239.] 


$ 2713. (7171.) Making False Sample or Assay of Ore. 

Any person who shall, with intent to cheat, wrong, or defraud, make or 
publish a false sample of ore or bullion, or who shall make or publish or cause 
to be published a false assay of ore or bullion, shall be deemed guilty of a 
felony. [L. ’90, p. 99, § 3; 2 H. P. C., $ 240.] 


§ 2714. (7172.) Penalty for Violation of Last Three Sections. 

Any person violating any of the provisions of the last three preceding 
sections shall be deemed guilty of a felony, and upon conviction thereof shall 
be fined in any sum not less than fifty nor more than one thousand dollars, or 
by imprisonment in the penitentiary for not less than one year nor more than 
five years, or by both such fine and imprisonment. [L. ’90, p. 99, § 4; 2 H. 
P. C., § 241.] 


§ 2715. (7318.) Extortion by Ferryman, Toll-gate Keeper, etc. 

If any ferry-man, ferry owner, ferry-keeper, or keeper of a toll bridge or 
toll gate, himself, or by any person in his employment, shall demand or re- 
ceive any greater fees on account of ferriage or toll than is or may be fixed 
by law, or by the proper board doing county business, as the rates of ferriage 
or toll to be received by such person, upon conviction thereof he shall be 
fined in any sum not exceeding one hundred dollars. or be imprisoned in the 
county jail not exceeding one month. [L. ’54, p. 95, $ 108; Cd. ’81, $ 923; 
2 H. P. C., § 156.] 


See infra, § 5008, order of carriage by ferryman, penalty. 
See infra, § 5011, maintaining ferry without a license. 


§ 2716. Mutilation of Sign-boards, Mile-posts, etc. 

Any person or persons who shall deface, mutilate, tear down or destroy 
any sign-board or post, or any mile-board or post, erected or set up by the 
authorities of any city, town or county, shall be guilty of a misdemeanor, and 
upon conviction shall be punished by a fine in any sum less than twenty 
dollars, or by imprisonment in the county jail not exceeding twenty days, or 
both. [L. *01, p. 25,8 1.] 


§ 2717. Protection to Mile-boards Used for Advertising. 

Any person, firm, company or corporation desiring to erect or set up 
sign-boards or posts, or mile-boards or posts, as a means of advertising, and 
desiring to have the protection of the provisions of the foregoing sections in 
so doing, shall satisfy the proper officers of the city, town or county that said 
boards or posts will be set up at correct distances and at proper points and 
in all other respects be serviceable to the public as sign-boards or posts, or 
as mile-boards or posts; whereupon said person, firm, company or corpora- 
tion shall be permitted to place on said boards or posts the words ‘‘by 
authority,’’ and the authorities granting such permission shall make a record 
of such action in the records of their proceedings; and any sign-board or 
post, or any mile-board or post, set up by such permission, and having on its 
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face in clear, bold letters the words ‘‘by authority,’’ shall have the same 
protection on [as] such boards or posts set up by the authorities of any 
city, town or county, and any person or persons who shall deface, mutilate, 
tear down or destroy any such board or post so set up, shall be guilty of a 
misdemeanor, and upon conviction shall be punished by a fine in any sum 
less than twenty dollars, or by imprisonment in the county jail not exceed- 
ing twenty days, or both. [L. ’01, p. 25, § 2.] 


§ 2718. (7297.) Fast Driving Over Bridge. 

Any person or persons riding or driving faster than a walk over any 
bridge located on any county or state road, composed of one or more spans, 
upon conviction thereof shall be fined in any sum not to exceed ten dollars 
nor less than five dollars, to be collected by any court having competent 
jurisdiction thereof, and all moneys so collected shall be paid into the county 
treasury and become a part of the school fund: Provided, that this section 
shall apply only to bridges over thirty feet in length. [L. 79, p. 148, 8 1; 
Cd. ’81, $ 931; 2 H. P. C., $ 165.] 


§ 2719. (7302.) Unlawful Use of Traction Engine on Highways. 

Whenever any person in charge of and running any traction engine pro- 
pelled by steam upon any county road or public highway, except in towns, 
cities, or villages, shall meet or come in close proximity to any person driving 
a team of horses, it shall be the duty of the person in charge of such engine to 
come to a full stop, and remain standing until the team has passed. Any 
person violating the provisions of this section shall be deemed guilty of a 
misdemeanor, and on conviction shall be fined not less than ten nor more than 
fifty dollars. [L. ’90, p. 523, $8 1, 2; 2 H. P. C., $ 233.] 


$ 2720. Throwing Glass or Tacks in Highway—Penalty. 

Any person or persons, corporation or corporations who shall throw, 
place or deposit, in any road, street, alley, or highway, in the state of 
Washington, any bottle, bottles, glass. glassware, tacks, or nails, shall be 
euilty of a misdemeanor, and on conviction thereof, shall be fined not less 
than twenty-five dollars nor more than fifty dollars, together with the costs 
and disbursements of the prosecution, and shall be committed to the county 
jail until such fine and costs are paid. [L. ’09, p. 56, § 1.] 


§ 2721. Race-track Gambling a Felony—Penalty. 

Anv person who receives, records or registers bets, stakes or wagers, or 
who sells pools, or makes a book or books, upon any horserace, or upon the 
result of anv trial or contest of speed or power of endurance of any animal, 
whether such race, trial or contest takes place within or without this state; 
or any person who receives, registers, records, forwards or transmits. or pur- 
ports or pretends to receive. register, record. forward or transmit. in any 
manner whatsoever, any money, checks, credits, or any other representative 
of value, or any property. thing or consideration of value whatsoever, bet, 
staked, or wagered, by or for any other person, upon any such race or result 
whether to be bet, staked or wagered within or outside this state; or any 
person who uses, or has in his possession for use, any book, paper, board, 
device, apparatus or paraphernalia. for the purpose, actual or pretended, of 
receiving, recording, registering, forwarding or transmitting any bets, stakes 
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or wagers, or of book-making or pool-selling, upon any such race or result; 
or any person who keeps, manages, conducts, maintains or occupies any 
house, room, shop; shed, tenement, tent, booth, building, float or vessel, or 
any part thereof, or who keeps, manages, conducts, maintains or occupies 
any place or stand, of any kind, upon any public or private ground, street, 
park, garden, inclosure or place, for the purpose of receiving, recording, 
registering, forwarding or transmitting any bets, stakes or wagers, or of 
selling pools, or of book-making, upon any such race or result; or any per- 
son who being the owner, lessee or occupant of any house, room, shop, shed, 
tenement, tent, booth or building, float or vessel, or part thereof, or of any 
ground, park, garden, inclosure or place, knowingly permits the same to be 
used or occupied for any of the purposes herein prohibited, or who knowingly 
permits to be kept, exhibited or used therein any book, paper, board, device, 
apparatus or paraphernalia, for the purpose of recording or registering such 
bets, stakes or wagers, or for the purpose of such pool-selling or book- 
making; or any person, whether as principal, employer, owner, proprietor 
agent, employee or assistant, or as officer, agent or employee of a corpora- 
tion, who aids, assists or abets, in any manner, any of the said acts or 
things which are hereby forbidden, is guilty of a felony, and, upon convic- 
tion thereof, shall be imprisoned in the penitentiary for a period of not less 
than one, nor more than three, years. [L. ’09, p. 7, $ 1.] 
See supra, $ 2473, pool-selling and book-making. 


§ 272114. Indecent Language Practices and Drunkenness. 

Any person who shall use in the presence of any person any indecent 
or vulgar language, or who shall appear upon any public road or street or 
in any or upon any public place or conveyance in any indecent, drunken or 
maudlin eondition or boisterous manner shall be deemed guilty of a mis- 
demeanor and upon conviction thereof shall be punished accordingly. [L. 
’09, Ex. Ses., p. 61, $ 1.] 
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2730. 
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2732. 
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TITLE XV. 


APPENDIX, 


OFFENSES AND PUNISHMENTS UNDER FORMER LAWS. 


(Governing offenses committed prior to June 9, 1909.) 
See separate index to this appendix immediately following. 


CHAPTER I.—CLASSIFICATION OF OFFENSES. 


Common-law offenses, jurisdiction of. 


2724, 


2725. 


Willful neglect of public duty, a mis- 
demeanor. 
Prohibited acts a misdemeanor, when. 


CHAPTER I.—OFFENSES AGAINST THE PERSON. 


Murder in first degree, defined. 

Endangering life by obstructions on 
railways, etc. 

Death caused by obstructing railroad, 
etc.—Murder. 

Murder in second degree, defined. 

Killing in dueling, murder in second 
degree. 

Mortal wound inflicted in dueling 
outside state—Venue. 

Seconds in dueling guilty of man- 
slaughter, when. 


. Manslaughter, defined. 


Assisting commission of self-murder, 
manslaughter. 


. Overloading vessel causing death, man- 


slaughter. 


. Steamboat officers guilty of man- 


slaughter, when. 


. Punishment for manslaughter, 

. Malicious mayhem, defined. 

. Simple mayhem, defined. 

. Kidnaping defined—Penalty. 

. Kidnaping child, 

. Venue of offense of kidnaping—Con- 


sent as defense, 


2743. 
2744. 


2745. 
2746, 
2747. 
2748. 
2749. 


2750. 


2751. 


2752. 


2753. 
2754. 
2755. 
2756. 
2757. 
2758. 
2759. 


2760. 
~ 2761. 
2762. 


Punishment for dueling. 

Punishment for sending or accepting 
challenge. 

Assault and battery, defined. 

Assault, defined. 

Provoking assault, ete.—Jurisdiction. 

Assault with intent to commit felony. 

Assault with deadly weapon, etc., to. 
do bodily harm. 

Assault with whip and armed with 
deadly weapon. 

Administering poison with intent to- 
kill. 

Poisoning food, etc., with intent to in- 
jure. 

Rape. 

Rape by administering drugs, etc. 

Forcing woman to marry or be defiled. 

Enticing female child for prostitution. 

Seduction—Subsequent marriage. 

Feticide. 

Miscarriage of pregnant woman pro- 
cured. 

Guarantee of civil and legal rights. 

Penalty for violation of last section. 

Cruelty to children. 


CHAPTER ITI.—OFFENSES AGAINST THE PUBLIC PEACE, 


Riot, defined. 
Unlawful assembly, dispersion of. 
Failure to disperse. 


. Disturbing public worship. 


Sunday riots, fighting, etc.—Jurisdic- 
tion. 

Destruction of buildings, etc., by riot- 
ous assemblage. 


. Affrays, defined. 


Horse racing on public highways, etc. 


to 19 ONN 
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. Reckless shooting, etc. 
. Flourishing dangerous weapon, etc. 
. Exhibiting dangerous 


weapon in 


threatening manner, 


. Carrying concealed weapons, 

. Armed bodies of men. 

. Blackmail. 

. Libel, defined. 

. Publication of libel, what constitutes. 
. Malicious prosecution, 


2782. 


2783. 
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Editor or publisher liable. 
Unlawful assembly—Penalty. 


CHAPTER IV.—OFFENSES AGAINST PROPERTY, 


TITLE XV] 

2780. Criminal anarchy, defined. 

2781. Advocating, teaching, or spreading 
doctrines—Penalty. 

2784. Arson, defined. 

2785. Structure, defined. 

2786. Penalty—Murder, when. 

2787. Accessories deemed principals, 

2788. Married woman liable for arson, 

2789. Attempt to commit arson. 

2790. Attempt, defined. 

2791. Official acts excepted. 

2792. Robbery, defined. 

2793. Larceny from the person defined— 
Penalty. 

2794, Burglary, defined. 

2795. Presumption as to intent—Rebuttal. 

2796. Attempt to commit burglary, posses- 
sion of tools, etc. 

2797. Presumption of intent from posses- 
sion of burglar’s tools. 

2798. Grand larceny, defined. 

2799. Petit larceny, defined. 

2800. Bonds, notes, etc., subjects of lar- 
ceny. 

2801. Larceny of fixtures, 

2802. Dogs subject of larceny. 

2803. Stealing horses, cattlo, etc. 

2804. Possession of range stock, presump- 
tion of guilt. 

2805. Obtaining property under false pre- 
tense, larceny. 

2806. Buying or receiving stolen property. 

2807. Conversion of personal property, lar- 
ceny. 

2808. Larceny by embezzlement. 

2809. Larceny by agent of insurance com- 
pany. 

2810. Bank deposits, larceny of, when, 

2811. Penalty for violating last section. 

2812. Embezzlement of public funds a fel- 
ony. 

2813. Allegations and proof necessary. 

2814, Altering marks, brands, etc., on ani- 
mals larceny. 

2816. Forgery, defined. 

2817. Secreting or destroying wills. 

2818. Forgery of warehouse receipts, 

2819. Possession of counterfeiting tools 


with intent to use, etc. 


2820. 
2821. 
2822. 
2823. 
2824, 
2825. 
2826. 
2827. 


2828. 
2829. 


2830. 
2831. 


2832. 
2833. 
2834. 
2835. 
2836. 
2837. 
2838. 
2839. 
2840. 
2841. 
2842. 
2843. 
2844. 
2845. 
2846. 
2847. 
2848. 


2849. 
2850. 


Allegation of intent to defraud— 
Variance, i 

Forcible entry and detainer, defined. 

Trespass upon inclosed lands. 

Trespass upon uninclosed lands, 

Notice to trespassers. 

Trespassing hunters, arrest, jurisdic- 
tion. 

Willfully removing trees, etc., from 
another’s land. 

Willfully taking fruit, etc., from an- 
other’s land. 

Injuring trees on streets or highways. 

Injuring trees and shrubs, in publie 
places. 

Malicious injury to freehold. 

Destruction, ete., of monuments, etc., 
on mining claims prohibited. 

Malicious injury to railway struc- 
ture, ete. 

Willful injury to bridges, ete. 

Malicious injury to vessels, logs, ete. 

Destruction of dams, dikes, etc. 

Unlawful to tap or interfere witb 
electric wires, etc.—Penalty. 

Unlawful to injure or remove elec- 
tric wires. 

Unlawful to injure electric wires by 
fires. 

Penalty. 


Unlawful to injure booms. 

Unlawful to destroy marks and 
brands on logs. 

Malicious injury or destruction of 


personal property. 
Obtaining money, etc., under false 
pretenses. 
Use of false weights or measures. 
Failure to give full weight. 
Misrepresentation of pedigree of ani- 
mals kept for breeding. 
Misrepresenting pedigree of animal 
in making sale. 
Failure to pay hotel or board bill. 
Proof of fraudulent intent. 
Drawing check or draft, 
funds, a felony. 


without 


CHAPTER V.—OFFENSES AGAINST PUBLIC JUSTICE AND OFFICIAL DUTY. 


2851. 
2852, 


Perjury, defined. 
Term “oath” includes affirmation. 


2808. 
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Irregularly administered oath no de- 
fense. 
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. Incompetent testimony no defense. 
. Ignorance no defense, when. 
. Deposition or certificate complete, 


when. 


. False statement, defined. 
. Penalty for perjury and subornation 


of. 


. Oath of office excepted. 

. Subornation of perjury, defined, 

. Attempt to suborn perjury. 

. Soliciting to be placed on jury list. 
. Misdemeanor to 


select soliciting 


juror, 


. Failure to attend as witness, 
. Fraud in drawing jurors. 

. Compounding or concealing crime. 
. Judicial officer receiving bribe. 
. Executive or legislative officer 


Te- 
ceiving bribe. 


. Bribing or attempting to bribe public 


officer. 


. Assisting prisoner to escape. 
. Officer suffering prisoner to escape. 
. Refusal to receive or negligently al- 


lowing escape. 


2888. 


[TiTLe XV 


73. Jail breaking. 

. Resisting officer. 

. Refusal to assist officer. 

76. Corrupt refusal of officer to execute 


process. 


. Willful inhumanity to prisoners. 
. Official nonfeasance and misfeasance. 
. Failure to pay over public moneys, 


ete. 


. Auditor issuing illegal warrant. 
. Officer 


purchasing 
warrant. 


or discounting 


. Usurpation of official authority, de- 


fined. 


. Performing official duties without 


having qualified. 


. Corruptly exacting illegal fees. 
. Certain officers to complain of viola- 


tions of law. 


. Penalty for violation of last section. 
. Conviction under last section vacatcs 


office. 
Tampering with a witness, 


CHAPTER VI.—OFFENSES AGAINST PUBLIC MORALITY AND DECENCY. 


2889. 
2890. 


2891. 
2892: 
2893. 
2894. 
2895. 
2596. 
2897. 
2898. 
2899. 


2900. 
2901. 
2902. 
2903. 
2904, 
2905. 
2906. 
2997, 


2908, 
2909. 


Sodomy, defined. 

Degree of sexual penetration neces- 
sary. 

Incest, defined. 

Who deemed guilty of incest, 

Adultery, defined. 

Living in a state of adultery. 

Proof of marriage. 

Bigamy, defined. 

Exceptions to last section. 

Punishment for bigamy. 

Knowingly marrying husband or wife 
of another. 

Prohibiting solicitation of divorce 
business—Penalty. 

Unlawful cohabitation—Indecent ex- 
posure. 

Conniving at prostitution of wife— 
Penalty. | 

Accepting earnings of prostitute, so- 
lieiting sexual intercourse, etc. 

Keeping house of ill-fame. 

Lessee as keeper, effect on lease. 

Keeper may be required to give 
bonds, when. 

Keeper to pay costs, when. 

Prize-fighting, ete. 

Betting or holding stakes on prize- 
fight, etc. 


2910, 
2911. 
2912, 
2913. 
2914. 
2915. 


2916. 


2917. 
2918. 


2919. 


2920. 
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Duty of officers as to prize-fighting, 
etc. 

Demoralizing literature, ete.—Circu- 
lating. 

Question of obscenity or indecency 
for jury. 

Violation of sepulcher. 

Willful injury to cemetery. 

Places of amusement to be closed on 
Sunday. 

Business houses to be closed on Sun- 
day. 

Barbering on Sunday—Penalty. 


Officers to prosecute violators of 
Sunday laws. 
Unlawful for children to enter sa- 


loons. 
Unlawful for children to enter houses 
of prostitution. 


. Unlawful for children to enter gam- 


bling-houses. 


. Liability of owner or operator of 


such houses. 


. Sale of lottery tickets. 
. Gambling. 
. Leasing premises for gaming or pros- 


titution. 


. Unlawful to permit gaming on one’s 


premises. 


TırLe XV] 


2927. Duty of oflicers to inform and prose- 


2928. 


2929. 


cute. 
Penalty for failure to inform and 
prosecute. 


Innocent games for pastime permit- 
ted, 


2930. 


2931. 
2932. 
2933. 
2934. 
2935. 
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Penalty for gambling with Indian— 
Duty of officers. 

Maintaining of gambling resorts. 

Maintaining slot-machines. 

Possession prima facie evidence, 

Disposition of fines, 

Unlawful enticement. 


CHAPTER VI.—OFFENSES AGAINST PUBLIC HEALTH, SAFETY AND CON- 


2936. 


2937. 
2938. 


2939. 


2940. 
2941. 


2942, 


2943. 
2944. 
2945. 
2946. 
2947. 
2948. 


VENIENCE. 
2949. 
2950. 


Selling diseased or unwholesome pro- 
visions, 

Selling active poisons without label. 

Sale of poisonous drugs to Indians 
or infants. 

Register of persons purchasing poi- 
sonous drugs. 

Putting out poison without notice. 
Penalties for violating last three sec- 
tions. | 
Prescription by intoxicated physi- 

cian, etc. 
Sale of morphine regulated. 
Penalty for violating last section, 
Resorts for opium smoking. 
Opium smoking. 
Evidence in opium smoking cases, 
Sale of adulterated dairy products. 


2951. 


2952, 


2953. 


2954. 
2955. 


2956. 
2957. 


2958. 
2959. 


Obstructing public highways, ete. 

Obstructing highway by driving 
stock. 

Injury to improved roads, bridges, 
telegraphs, ete. 

Failure of road supervisor to perform 
duty. 

Willful injury to guide-boards, mon- 
uments, ete. 

Willful injury to public property. 

Malicious injury to property of the 
United States. 

Obstructing public ditches or drains. 

Mooring vessel or boom of logs to 
bridge. 

Mooring vessel to buoys or beacons. 

Failing to label packages of gaso- 
line or benzine, 


CHAPTER VIIL—OFFENSES AGAINST PUBLIC TRADE, POLICY AND POLICE 


2960. 
2961. 
2962. 
2963. 


2964. 


2965. 


2966. 
2967. 


2968. 


2969. 
2970. 


2971. 


2984, 


ECONOMY. 
Public nuisance. 2972, 
Carrying on business without license. 
Sale of liquors without license, 2973. 
Sale of liquors to minors. 2974. 
Unlawful to allow minor to play 2975. 
cards, when. 
: a ‘ 2976. 
Minor misrepresenting his age to pro- _ 
eure liquor. SUCH 
Sale of liquor to Indians. 
l . 2978. 
Sale of tobacco to minors under six- 
teen years of age. 2979 
Cigarettes, manufacturing, keeping, ` 
selling, ete. 2980. 
Importing or selling diseased animals. 
Barratry, defined—Penalty—Disbar- 2981. 
mert. 2992, 
Sale of toy pistols to children. 2983. 


CHAPTER IX.—OFFENSES NOT 


Punishment of misdemeanors where 
no penalty prescribed, 


Willful interference with telegraphic 
communications, etc. 

Divulging or altering telegram. 

Sending false or forged telegrams. 

Agent of company not to use infor- 
mation. 

Refusing to send or deliver message. 

Wrongfully obtaining message in- 
tended for another. 

Unlawful taking of information from 
wire. 

Bribing operator to disclose private 
message. 

Malicious injury to telegraph appa- 
ratus, etc. 

Unlawful use of mark, device, ete. 

Proceedings to prevent cock-fights, etc. 

Time of trial—Penalty. 


SPECIALLY PROVIDED FOR. 


2980. 


Conviction for attempt to commit 
crime. 
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2986. Attempts to commit crime, how pun- 
ished. 


2987. Restrictions upon last two sections. 
2988. Attempt to commit murder, 


[TITLE XV 


2989. Wearing grand army or war badge 
unlawful, when—Jurisdiction. 
2990. Advertising with the American flag. 


2991. Acceptance of gifts by agents, em- 


ployees or officers, 


CHAPTER I. 
CLASSIFICATION OF OFFENSES, 


§ 2722. 


1. Felonies; and 
2. Misdemeanors. 


(6773.) Public Offenses, Classified and Defined, 
Public offenses are divided into,— 


A felony is punishable by death or imprisonment in the penitentiary. Al 


other offenses are misdemeanors. 
H. C., $ 1184.] 


[C£. L. '54, p. 78, $ 11; Cd. '81, $ 781; 2 


This chapter governs as to all offenses committed prior to June 9th, 1909, See $ 2294, 


supra. 


As to repeal of this section, see $ 2304, and note. 
See infra, § 4756, infamous crime defined. 


Cited in 6 Wash. 570; 14 Wash. 240; 31 
Wash. 247; 36 Wash. 445. , 

Under our statute petit larceny is not an 
infamous crime: State v. Payne, 6 Wash. 
563, 570. 


§ 2723. 


Present law, see § 2253, supra. 


The violation of a municipal ordinance is 
a public offense, and properly prosecuted in 
the name of the state, under § 27, Article 
IV, of the Constitution: State v. Fountain, 
14 Wash. 236. 


(6774.) Common-law Offenses, Jurisdiction of. 


For all offenses at common law which are not hereinafter defined by 


statute, the offender may be tried in the superior courts of this state. 


[Cf. 


L. ’60, p. 105, $ 9; Cd. ’81, $ 782; L. "91, p. 46, $ 1; 2 H. C., $ 1185.] 


As to repeal of this section, see $ 2304, and note. 


Cited in 5 Wash. 774; 48 Wash. 107. 

Under this section, the common-law of- 
fense of conspiracy is indictable; and an 
indictment which contains sufficient to 
charge the crime at common law will sup- 
port a judgment of conviction: Bradshaw 
v. Territory, 3 W. T. 265. Conspiracy to 
defraud a person is indictable at common 
law: Id. l 


§ 2724. 


Present law, see § 2299, supra. 


Although the penal code does not define 
the crime against nature known as sodomy, 
nor impose a penalty for its commission, 
yet, under the statutory provisions making 
all common-law crimes indictable, a prosecu- 
tion will be sustained for an assault with an 
intent to commit such crime: State v. Place, 
5 Wash. 773. 


(6775.) Willful Neglect of Public Duty, a Misdemeanor. 


When any duty is or shall be enjoined by law upon any public officer, 
or upon any person holding any public trust or employment, every willful 
neglect to perform such duty, where no special provision has been made for 


the punishment of such delinquency, is a misdemeanor. 


H. C., $ 1186.] 


As to repeal of this section, see $ 2304, and note. 


[Cd. '81, $ 783; 2 


Present law, see $ 2268, supra. 


§ 2725. (6776.) Prohibited Acts a Misdemeanor, When. 
When the performance of any act is prohibited by any statute, and no 
penalty for the violation of such statute is imposed, the doing of such act 


is a misdemeanor. 


[Cd. '81, $ 784; 2 H. C., $ 1187.] 


As to repeal of this section, see $ 2304, and note. 


Present law, see $ 2268, supra. 


See infra, $ 2984, punishment for misdemeanor where no provision is made by statute. 


Cited in 47 Wash, 331. 
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CHAPTER II. 
OFFENSES AGAINST THE PERSON, 


$ 2726. (7035.) Murder in First Degree, Defined. 

Every person who shall purposely, and of deliberate and premeditated 
malice, or in the perpetration, or attempt to perpetrate, any rape, arson, rob- 
bery, or burglary, or by administering poison, or causing the same to be done, 
kill another, shall be deemed guilty of murder in the first degree, and upon 
conviction thereof, shall suffer death. But this shall in no case prevent the 
exercise of the pardoning power of the governor, or the authority to com- 
mute the punishment from that of death to imprisonment for life. (Cf. L. 
54, p. 78, $ 12; Cd. ’81, $ 786; L. *91, p. 119, § 1; 2 H. P. C., § 1] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2392, supra, 
See notes to $ 2065, sulticiency of indictment, ete. 

See supra, $ 2145, defendant to be personally present, 

See supra, $ 2146, attempt to commit murder. 

See notes to $ 2152, evidence, etc., variance. 


See supra, $ 2157 and notes, jury may find the degree. 


See notes to § 2158, instructions, etc. 
See supra, $ 2223, pardoning power. 


See infra, $ 2729, murder in second degree defined, 


Cited in 4 Wash. 107; 11 Wash, 246; 13 
Wash. 211; 33 Wash. 261; 51 Wash. 225, 228. 

First degree: See 1 Kemington’s Digest, 
p. 1399, §§ 83, 85, 

A homicide on an Indian reservation is 
within the federal jurisdiction: Shapoon- 
mash v. United States, 1 W. T. 188. 

In capital cases presumptions are not 
made in favor of the regularity of the pro- 
ceedings: Id. 

Murder in the first degree is defined by 
this section in clear, precise and compre- 
hensive language, and sets out every act 
necessary to be alleged in charging the 
crime: State v. Day, 4 Wash. 104, 197. 

Unless deliberation and premeditation ex- 
ist the killing can only be murder in the 
second degree: Freidrich v. Territory, 2 
Wash. 358, 369. 

A defendant charged with murder in the 
first degree by administering poison may be 
convicted of murder in the second degree, 
or of manslaughter, pursuant to the provi- 
sions of § 2167, supra, permitting convic- 
tions for inferior degrees when the offense 
consists of different degrees: State v. Greer, 
11 Wash. 244. 

The fact that wounds inflicted by shoot- 
ing were not skillfully treated or accorded 
the best medical treatment is no defense to 
a prosecution for homicide where it is not 
shown that neglect or unskillfulness was 
the sole cause of the death: State v. Baruth, 
47 Wash. 283. 

An indictment charging murder, as at 
common law, is sufficient to sustain a ver- 
dict of murder in the first degree under our 
statute. The peculiar circumstances dis- 
tinguishing murder in the first degree need 
not be set out; and the jury, from the evi- 
dence, are to determine the degree: Leschi 
v. Territory, 1 W. T. 13. 


Murder is now purely statutory, and not 
a common-law crime, and, in order to con- 
stitute murder in either degree, it is neces- 
sary that there must have been a specific 
intent or purpose to kill: Blanton v. State, 
1 Wash. 265, 268. ) 


One who kills a person by mistake or mis- 
adventure, while attempting with deliberate 
and premeditated malice to kill another, is 
guilty of murder in the first degree: State 
v. McGonigle, 14 Wash. 594. 


Excusable or justifiable homicide: See 1 
Remington’s Digest, pp. 1383, 1384, §§ 14- 
19; White v. Territory, 3 W. T. 397; Watts 
v. Territory, 1 W. T. 409; State v. Carter, 
15 Wash. 121; State v. McCann, 16 Wash. 
249. 


It is not incumbent upon one assailed 
while on his own premises outside of his 
dwelling-house to retreat, or consider whether 
a retreat can be safely made, before avail- 
ing himself of the right of self-defense, 
where he has reasonable grounds to believe, 
and does in good faith believe, that his as- 
sailant intends to take his life or do him 
great bodily harm: State v. Cushing, 14 
Wash. 527. 


Under this section an information is not 
bad for duplicity in alleging, in the lan- 
guage of the statute, a killing, purposely 
and of deliberate and premeditated malice 
and while engaged in the perpetration and 
attempt to perpetrate the crimes of robbery 
and burglary; in view of $ 2022, supra, 
abolishing all forms of pleading, and $ 2065, 


supra, providing that no information shall 


be deemed insufficient if the crime is set 
forth in ordinary language in such a man- 
ner that a person of ordinary understanding 
mav know what was intended: State v. 
Fillpot, 51 Wash. 223. 
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Under this section it is not necessary petration or attempt to commit any of the 
to state the details of the acts included included crimes in the language of the 
in the crimes of robbery and burglary al- statute: Id. 
leged, but it is sufficient to allege the per- 


§ 2727. (7036.) Endangering Life by Obstructions on Railways, etc. 

Any person or persons who shall willfully or maliciously place any ob- 
struction on any railroad track or roadbed, or street-car track in this state, 
or who shall loosen, tear up, remove or misplace any rail, switch, frog, 
guard-rail, cattle-guard, or any part of such railroad track or roadbed, or 
street-car track, or who shall tamper with or molest anv such road, roadbed 
or track, or who shall destroy or damage any locomotive, motor or car on 
said track. or who shall otherwise interfere with the maintenance or operation 
of such road so as to endanger the safety of any train, car, motor or engine, 
or so as to endanger [life] or injure any passenger or person riding thereon, 
or being about the same, shall, upon conviction thereof, be punished by im- 
»risonment in the penitentiary for any term not exceeding twenty years nor 
loss than one year. [Cf. Cd. ’81, $$ 788, 789; L. ’91, p. 120, § 4; 2 H. P. C., 
SS 24, 25; L. ’95, p. 94, § 1.] 

As to repeal of this section, see § 2304, and note. Present law, see § 2650, supra. 


The act of 1895 has no repealing clause, but is believed to supersede §§ 24 and 25 of 2 
Hill's Penal Code. Said $ 25 is as follows: 

“Section 25. Any person who shall willfully and maliciously displace any switch or 
rail, or disturb, injure, or destroy any part of a track or bridge, of any railroad, or place 
any obstruction thereon, with intent that any person or property passing over said rail- 
road shall thereby be injured, and thereby endangering and not destroying human life, 
or thereby causing injury or destruction of property, upon conviction thereof shall be 
punished by imprisonment in the penitentiary for a term of not less than one nor more 
than ten years, and shall be kept at hard labor.” 


§ 2728. (7037.) Death Caused by Obstructing Railroad, etc.—Murder. 

Any person or persons who shall, within this state, willfully or mali- 
ciously place any obstruction upon any railroad track or roadbed, or street- 
ear track, or shall misplace, remove, obstruct, detach, damage or destroy 
any rail, switch, frog, guard-rail, cattle-guard or any other part of such rail- 
road, track or roadbed, or street-car track, or who shall otherwise interfere 
with the maintenance and operation of such road, thereby causing the death 
of any person, whether passenger or employee of such railroad or street 
railway or otherwise, shall, upon conviction thereof, be deemed guilty of a 
felony and shall be punished as for murder in the first degree. [Cf. L. ’73, 
p. 182, $ 13; Cd. ’81, $ 787; 2 H. P. C., § 2; L. 795, p. 95, $ 2.] | 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2392, supra. 


§ 2729. (7038.*) Murder in Second Degree, Defined. 

Every person who shall purposely and maliciously, but without delibera- 
tion and premeditation, kill another, shall be deemed guilty of murder in the 
second degree, and upon conviction thereof shall be imprisoned in the peni- 
tentiary for a term of not less than ten years, or during life, in the diseretion 
of the trial court, and kept at hard labor. [L. ’03, p. 240, § 1. Cf. L. ’54, 
p. 78, § 13; Cd. '81, § 790; 2 H. P. C., 8 3.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2393, supra. 
See notes to $ 2065, sufficiency of indictment, etc. 

See notes to § 2152, evidence, etc., on trial. 

See notes to $ 2158, instructions, ete., on trial, 

Sue notes to $ 2726, murder in first degree. 
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$ 2730. 


CnaP. II] 


Cited in 8 Wach. 464; 13 Wash. 211. 

If a homicide has been proven, the pre- 
sumption is that it was murder in the sec- 
ond degree, and such presumption must be 
given force unless there is something in the 
case to rebut it: State v. Payne, 10 Wash. 
545. 

In a prosecution for homicide by the rig- 
ging of a spring gun in a trunk, it is error 


OFFENSES AGAINST THE PERSON, 


§§ 2730-2733 


to sanction the prosecuting attorney’s state- 
ment that the defendant would be guilty of 
murder in the second degree, if death re- 
sulted from his act in setting a spring-gun, 
and that the same would be a question of 
law for the court; since the clements of 
both malice and intent must be determined 
a jury: State v. Marfaudille, 48 Wash, 
117. 


(7039.) Killing in Dueling, Murder in Second Degree. 


If either party to a duel be killed, the survivor shall be deemed guilty 


of murder in the second degree. 


C., § 4.] 


As to repeal of this section, see § 2304, and note. 


[L. ’54, p. 78, $ 14; Cd. '81, $ 791; 2 H. P. 


Present law, see $ 2394, supra. 


See infra, §§ 2743, 2744, punishment for engaging in or encouraging dueling. 


$ 2731. (7040.) Mortal Wound Inflicted in Dueling Outside State—Venue. 

If any person shall by previous appointment made within fight a duel 
without this state, and in so doing shall inflict a mortal wound upon any per- 
son, whereof the person so injured shall die, such person so offending shall 
be deemed guilty of murder in the second degree within any county in this 
state. [L. ’54, p. 78, § 15; Cd. 781, $ 792; 2 I. P. C., $ 5.] 


As to repeal of this section, see $ 2304, and note. Present law, sce $ 2422, supra, 
See Const., Art. I, $ 22, right to jury trial in county where offense committed. 


§ 2732. (7041.) Seconds in Dueling Guilty of Manslaughter, When. 

Any person who shall be present at a duel as second, when either party 
thereto shall be killed, or a mortal wound inflicted, and whereof death shall 
ensue, shall be deemed guilty of manslaughter. [L. ’54, p. 79, § 20; Cd. ’81, 
$ 797; 2 H. P. C., $ 6.] 


As to repeal of this section, sce § 2304, and note. Present law, see § 2420, supra. 


§ 2733. (7042.) Manslaughter, Defined. 

Every person who shall unlawfully kill any human being without malice, 
express or implied, either voluntarily upon a sudden heat, or involuntarily, 
but in the commission of some unlawful act, shall be deemed guilty of man- 
slaughter. [L. 754, p. 78, $ 16; Cd. ’81, $ 793; L. 791, p. 119, $ 2; 2 H. P. 
C., § 7.] 


As to repeal of this section, see § 2304, and note. 
See notes to § 2065, sufficiency of indictment, etc. 
See notes to § 2152, evidence, etc., on trial, 

See § 2158 and notes, instructions, etc. 


Cited in 8 Wash. 16; 17 Wash. 506; 24 


Present law, see § 2395, supra. 


who was unarmed and a much smaller man 


Wash. 38; 48 Wash, 262. 

Elements of manslaughter: See 1 Rem- 
ington's Digest, p. 1352, 88 5-9; State v. 
Robinson, 12 Wash. 349; State v. McPhail, 
39 Wash. 199; State v. Symes, 20 Wash. 
484; State v. Gile, 8 Wash. 12. 

The evidence is sufficient to sustain a 
conviction for manslaughter, where it ap- 
pears from the testimony of the defend- 
ant that he was attacked by the deceased, 


than himself, that he might have avoided 
the attack after the altercation com- 
menced by shutting a door and keeping 
deceased out of his room, which he failed 
to do, but admitted him to the room, and 
in the encounter that ensued used an 
open knife upon the deceased, stabbing 
him while pushing him out of the room; 
whether defendant was justificd in using 
a knife being a question for the jury: 
State v. Johnson, 47 Wash. 227. 
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§ 2734. (7043.) Assisting Commission of Self-murder, Manslaughter. 
Every person deliberately assisting another in the commission of self- 
murder shall be deemed guilty of manslaughter. [L. ’54, p. 78, $ 17; Cd. ’81, 
$ 7194; 2 H. P. C., $ 8.] 
As to repeal of this section, see § 2304, and note. Present law, see §§ 2387, 2388, supra. 


§ 2735. (7044.) Overloading Vessel Causing Death, Manslaughter. 

Any person navigating any boat or vessel for gain, who shall willfully * 

or negligently receive so many passengers, or such a quantity of other lading, 

that by means thereof such boat or vessel shall sink or overset, and thereby 

any human being shall be drowned or otherwise killed, shall be deemed guilty 
of manslaughter. [L. ’54, p. 78, $ 18; Cd. ’81, $ 795; 2 H. P. ©., $ 9.] 
As to repeal of this section, see § 2304, and note. Present law, see § 2400, supra. 


§ 2736. (7045.) Steamboat Officers Guilty of Manslaughter, When. 

If the captain or any other person having charge of any steamboat used 
for the conveyance of passengers, or if the engineer or other person having 
charge of the boiler of such boat, or of any other apparatus for the genera- 
tion of steam, shall, from ignorance or gross neglect, or for the purpose of 
excelling any other boat in speed, create, or allow to be created, such an 
undue quantity of steam as to burst or break the boiler or other apparatus 
in which it shall be generated, or any apparatus or machinery connected 
therewith, by which bursting or breaking any person shall be killed, every 
such captain, engineer, or other person shall be deemed guilty of man- 
slaughter. [L. 54, p. 78, $ 19; Cd. 81, $ 796; 2 H. P. C., $ 10.] 


As to repeal of this section, see $ 2304, and note, Present law, see $ 2401, supra, 


$ 2737. (7046.) Punishment for Manslaughter. 

Any person convicted of manslaughter shall be punished by imprison- 
ment in the penitentiary not less than one year nor more than twenty years, 
and shall be fined in any sum not exceeding five thousand dollars. [L. ’54, 
p. 79, $ 21; Cd. ’81, $ 798; 2 H. P. C., $ 11.] 


As to repeal of this section, see § 2304, and note. Present law, see $ 2395, supra, 


$ 2738. (7047.) Malicious Mayhem, Defined. 

Every person who, on purpose, and of malice aforethought, shall unlaw- 
fully disable the tongue, put out an eye, cut or bite off the nose, ear, lip, 
or other member of any person, with intent to disfigure or disable such per- 
son, shall be deemed guilty of malicious mayhem, and upon conviction 
thereof shall be imprisoned in the penitentiary not more than fourteen years 
nor less than one year, and be fined in any sum not exceeding one thousand 
dollars. [L. ’54, p. 79, $ 26; Cd. *81, $ 803; 2 H. P. C., $ 12.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2407, supra, 
Sce notes to $ 2158, instructions, etc. 


See State v. Conahan, 10 Wash. 268. 


§ 2739. (7048.) Simple Mayhem, Defined. 

Every person who shall violently and unlawfully, but without pre- 
meditation, deprive another of the use of any bodily member, or who shall 
unlawfully and willfully, but without premeditation, disable the tongue or 
eye, or bite the nose, ear, or lip of another, shall be deemed guilty of simple 
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mayhem, and on conviction thereof, shall be imprisoned in the county jail 
not more than one year nor less than one month, and be fined in any sum 
not exceeding two thousand dollars, or fined only. [L. ’54, p. 80, § 32; 
Cd. ’81, $ 804; 2 H. P. C., $ 13.] 

As to repeal of this section, see $ 2304, and note. Present law, see $ 2407, supra. 


$ 2740. (7049.*) Kidnaping, Defined—Penalty. 

Every person who shall steal and take, or forcibly and unlawfully 
arrest any person, and convey such person to parts without the state of 
Washington, or aid or abet therein, or who shall forcibly and unlawfully 
take or assist, or aid or abet, in forcibly and unlawfully taking or arresting 
any person, with intent to take such person to parts without said state, shall 
be deemed guilty of kidnaping, and upon conviction thereof shall be im- 
prisoned in the penitentiary not more than twenty-one nor less than three 
years, and be fined not more than five thousand dollars nor less than one 
hundred dollars. And every person who shall entice, decoy, take, steal, 
abduct, kidnap or restrain, or forcibly and unlawfully detain any person, 
or who shall entice, decoy, take, steal, abduct, kidnap or restrain, or 
forcibly and unlawfully detain any person with intent thereby to extort 
money or any pecuniary advantage whatever from any person, or who shall 
by verbal or written communication, or otherwise, threaten to do any 
physical injury to any person so enticed, decoyed, taken, stolen, ab- 
ducted, kidnaped or restrained, or forcibly or unlawfully detained, 
or who shall assist, aid or abet therein, shall be deemed guilty of 
kidnaping and upon conviction thereof shall be imprisoned in the peniten- 
tiary not more than twenty-one years nor less than three years, and be fined 
not more than five thousand dollars nor less than one hundred dollars. 
[L. *01, p. 78,§ 1. Cf. L. ’54, p. 81, $ 35; Cd. ’81, $ 817; 2 H. P. C., § 14.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2410, supra. 


§ 2741. (7050.) Kidnaping Child. 

If any person maliciously, forcibly, or fraudulently lead, take, decoy, 
or entice away any child under the age of twelve years, with the intent to 
detain or conceal such child from its parent, guardian, or other person hav- 
ing the lawful charge of such child, he shall be punished by imprisonment 
in the penitentiary not more than ten years, or by fine not exceeding one 
thousand dollars, or by both such fine and imprisonment. [Cd. ’81, $ 818; 
2 H. P. C., $ 15.] 

As to repeal of this section, see $ 2304, and note. Present law, see $ 2410, supra. 


In a prosecution for a kidnaping under stitutes no defense: State v. Rhoades, 29 
this section, the consent of the child con- Wash. 61. 


$ 2742. (7051.) Venue of Offense of Kidnaping—Consent as Defense. 
Every offense mentioned in the last two sections may be tried either 

in the county in which the same may have been committed, or in any county 

in or to which the person so seized, taken, inveigled, kidnaped, shall have 

been taken, confined, held, carried, or brought; and upon the trial of any 

such offense, the consent thereto of the person so taken, inveigled, kidnaped, 

or confined shall not be a defense, unless it shall be made satisfactorily to 

Rem. Wash. Code, Vol. 1.—-78 
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appear to the jury that such consent was not obtained by fraud, nor extorted 
by duress or by threats. [L. ’54, p. 84, $ 36; Cd. ’81, $ 819; 2 H. P. C., § 16.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2413, supra. _ 
The words “or sold, or whose services shall be sold or transferred,” in former codifica- 
tions, are omitted as a relic of the “Fugitive Slave Law.” 


§ 2743. (7052.) Punishment for Dueling. 

Every person who shall engage in a duel with any deadly weapon, 
although no homicide ensue, or shall challenge another to fight a duel, or 
shall send or deliver any written or verbal message purporting or intending 
to be such challenge, although no duel ensue, shall be imprisoned, on con- 
viction thereof, in the penitentiary not more than ten years nor less than one 
year. [L. ’54, p. 79, $ 22; Cd. 81, § 799; 2 H. P. C.. $ 31.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2419, supra, 
See supra, $$ 2730-2732, killing in dueling, etc. 


$ 2744. (7053.) Punishment for Sending or Accepting Challenge. 

Every person who shall accept such challenge, or who shall knowingly 
carry or deliver any such challenge or message, whether a duel ensue or not, 
and every person who shiall be present at the fighting of a duel, with deadly 
weapons, as an aid or second, or who shall advise, encourage, or promote 
such duel, shall, on conviction thereof, be imprisoned in the penitentiary not 
more than five years nor less than six months. [L. ’54, p. 79, 8 23; Cd. '81, 
$ 800; 2 H. P. C., $ 32.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2420, supra. 


§ 2745. (7054.) Assault and Battery, Defined. 

Assault and battery is the unlawful beating of another; and a person 
duly convicted thereof shall be fined in any sum not exceeding one thousand 
dollars, or imprisoned in the county jail not exceeding one year. [L. 69, 
p. 203, $ 30; Cd. ’81, $ 808; 2 H. P. C., $ 19.] 


As to repeal of this section, see $ 2304, and note. Present law, see $$ 2413-2415, 


Cited in 10 Wash. 93; 20 Wash. 96. 

Actual violence alleged as a fact in the 
transaction of an assault with an intent 
to commit rape will justify a conviction 
of an assault and battery: State v. Keen, 
10 Wash. 93. 

A person may be guilty of assault where 
he advances toward another threatening 


§ 2746. (7055.) Assault, Defined. 


to “put him out of his misery,” and at 
the same time deliberately drawing a re- 
volver from his pocket which is taken 
from him by the bystanders after some 
considerable effort; and the question of 
his guilt or innocence is one for the 
jury: State v. McFadden, 42 Wash. 1. 


An assault is an attempt in a rude, insolent, and angry manner unlaw- 


fully to touch, strike, beat, or wound another person, coupled with a present 
ability to carry such attempt into execution, and every person convicted 
thereof shall be fined in any sum not exceeding five hundred dollars, to- 
which may be added imprisonment in the county jail not exceeding six 
months. [L. 54, p. 80, $ 29; Cd. ’81, $ 805; 2 H. P. C., $ 20.] 

As to repeal of this section, see § 2304, and note. Present law, see § 2415, supra. 


Cited in 12 Wash. 463; 19 Wash. 37; 
20 Wash. 96; 23 Wash. 550. 

The words “to kill with a pistol” are 
of more extensive signification than either 


all that is signified by either, or all of them: 

State v. Feamster, 12 Wash. 461, 464. 
“Assault” in its legal sense means an 

attack with “the ability to carry it into 


of the words “touch,” “strike,” “beat” or effect”: State v. Levan, 23 Wash, 547. 
“wound” used in the statute, -»d include 
1234 


CHar. II] 


There is no such offense as assault with 
a deadly weapon, under the law of this 
state, and rejecting the words “with a 
deadly weapon” as surplusage in an in- 
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$$ 2747-2749 


dictment the defendant may be found 
guilty of assault which is necessarily in- 
cluded in the offense charged: State v. 
Snider, 32 Wash. 229. 


$ 2747. (7056.) Provoking Assault, etc.—Jurisdiction, 

Every person who shall, by word, sign, or gestures, willfully provoke 
or attempt to provoke another person to commit an assault and battery or 
other breach of the peace shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be fined in any sum not exceeding twenty-five 
dollars, and shall stand committed until such fine and costs are paid. Jus- 
tices of the peace shall have exclusive original jurisdiction of prosecutions 
under this section within their respective counties. [L. ’86, p. 79, $ 1; 2 H. 
P. C., $ 21.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2417, supra. 


§ 2748. (7057.) Assault with Intent to Commit Felony. 

An assault with an intent to commit murder, rape, the infamous crime 
against nature, mavhem, robbery, or grand larceny shall subject the offender 
to imprisonment in the penitentiary for a term of not less than one year nor 
more than fourteen years. [L. ’54, p. 80, $ 27; L. ’69, p. 203, $ 28; Cd. ’81, 
$ 806; 2 H. P. C., $ 22.] 

As to repeal of this section, see § 2304, and note. 
See notes to § 2065, sufficiency of indictment, etc. 
See notes to $ 2152, evidence, etc. 

See infra, $ 2086, attempts to commit crime. 

See notes to $ 2158, instruction. f 


See notes to § 2753, punishment for rape. 
See intra, 3 2889, sodomy defined, punishment for. 


Cited in 5 Wash. 774; 10 Wash. 278; 


Present law, see § 2413, supra. 


mated assault, as contradistinguished from 


12 Wash. 463; 17 Wash. 500; 19 Wash. 
277; 21 Wash. 286; 23 Wash. 550; 29 
Wash. 373; 32 Wash. 301. 

Although this section does not define 
sodomy, nor impose a penalty for its com- 
mission, yet, under the statutory provi- 
sion of § 2723, supra, making all common- 
law offenses indictable, a prosecution will 
be sustained for an assault with intent to 
commit such crime: State v. Place, 5 Wash. 
773. 

Assault with intent to commit murder: 
See 1 Remington’s Digest, p. 1383, §§ 10- 
13; State v. Dolan, 17 Wash. 499; State 
v. Williams, 36 Wash. 143; State v. Le- 
van, 23 Wash. 547. 

To constitute assault with intent to com- 
mit murder, there must coexist a consum- 


§ 2749. 


the mere attempt, and a specific intent to 
commit murder: State v. Feamster, 12 
Wash. 461, 463. 


Assault with intent to commit rape: See 
2 Remington’s Digest, p, 2453, $ 4; State 
v. Hunter, 18 Wash. 670; State v. Smith, 
19 Wash. 376. 


Actual violence alleged as a fact in the 
transaction of an assault with intent to 
commit rape will justify a conviction of an 
assault and battery under $ 2745, supra: 
State v. Keen, 10 Wash. 93. 


Assault with intent to commit robbery: 
See 2 Remington's Digest, p. 2512, $ ©; 
State v. Costello, 29 Wash. 366; State v. 
Fenton, 30 Wash, 325. 


(7058.) Assault with Deadly Weapon, etc., to Do Bodily Harm. 


An assault with a deadly weapon, instrument, or other thing, with an 


intent to inflict upon the person of another a bodily injury, where no con- 

siderable provocation appears, or where the circumstances of the assault 

show a willful, malignant, and abandoned heart, shall subject the offender 

to imprisonment in the penitentiary not exceeding two years, or to a fine 

not exceeding five thousand dollars, or to both such fine and imprisonment. 
„[L. ’69, p. 203, $ 29; Cd. 781, $ 807; 2 H. P. C., $ 23.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2414, supra. 


See notes to $ 2065, sufticieney of indictment, etc. 
See supra, $ 2746, assault defined. 
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Cited in 7 Wash. 464; 8 Wash. 465; assault was with a deadly weapon with in- 
14 Wash. 623; 22 Wash. 275; 23 Wash. tent to inflict bodily injury, but the further 
656; 32 Wash. 301; 48 Wash. 220. fact that it was without considerable prov- 

In order to charge the statutory felony ocation, or that it was the impulse of the 
under this section, it was necessary to set willful, abandoned and malignant heart: 
forth in the information, not only that the State v. Ackles, 8 Wash. 462, 465. 


§ 2750. (7059.) Assault with Whip and Armed with Deadly Weapon. 
Every person who shall assault and beat another with a cowhide or 
whip, having with him at the time a pistol or other deadly weapon, shall, on 
conviction thereof, be imprisoned in the county jail not more than one year 
nor less than three months, and be fined in any sum not exceeding one 
thousand dollars. [L. ’54, p. 80, $ 28; Cd. ’81, $ 809; 2 H. P. C., $ 39.] 
As to repeal of this section, see § 2304, and note. For present law, see § 2414, supra. 


§ 2751. (7060.) Administering Poison with Intent to Kill 

Every person who shall administer, or procure to be administered, any 
poison to any other human being, with intent to kill the person to whom 
the same shall be administered, if death do not ensue, upon conviction 
thereof shall be imprisoned in the penitentiary not more than twenty years 
nor less than two years. [L. ’54, p. 79, $ 24; Cd. ’81, $ 801; 2 H. P. C.. 
$ 26.] 

As to repeal of this section, see $ 2304, and note. 


This section is not covered by the act of 19U9, except by $ 2264, relating to attempts. 
See note to $ 2301, supra. 


Cited in 51 Wash. 36, 37. 


$ 2752. (7061.) Poisoning Food, etc., with Intent to Injure. 

Every person who shall mingle poison with any food, drink or medicine, 
with intent to injure any human being, or who shall poison any spring 
well, or reservoir of water, with such intent, shall, upon conviction thereof, 
be imprisoned in the penitentiary not more than fourteen years nor less 
than one year. [L. ’54, p. 79, $ 25; Cd. ’81, $ 802; 2 H. P. C., $ 27.] 

As to repeal of this section, see $ 2304, and note. Present law, see $ 2516, supra, 


$ 2753. (7062.) Rape. 
A person shall be deemed guilty of rape who,— 

1. Shall, by force and against her will, ravish and carnally know any 
female of the age of eighteen years or more; 

2. Shall, by deceit, deception, imposition or fraud induce a female to 
submit te sexual intercourse; 

3. Shall carnally know any female child under the age of eighteen years. 

Any person convicted of the crime of rape, as defined by this section. 
shall be punished by imprisonment in the penitentiary for life or any term 
of years. [Cf. L. ’54, p. 80, $ 33; Cd. ’81, $ 812; L. ’86, p. 84, § 1; 2 H. P. 
C., $ 28; L. ’97, p. 19, $$ 1, 2.] 


As to repeal of this section, see $ 2304, and note. Present law, see §§ 2435, 2436, Supra. 
See notes to $ 2065, sufficiency of indictment, etc. 

See notes to § 2152, evidence, ete. 

See notes to $ 2158, instructions, ete, 


Cited in 1 Wash. 387; 7 Wash. 266; 10 Rape—Offenses and responsibility there- 
Wash. 278, 279; 14 Wash. 308, 309; 15 for: Sce 2 Remington’s Digest, p. 24: 33; 
Wash. 454: 18 Wash. 175, 675; 19 Wash $$ 1-6; State v. Hunter. 18 Wash. 670; 
377; 21 Wash. 396; 22 Wash. 182; 30 State v. Smith, 19 Wash. 376; State v. 
Wash. 696; 32 Wash. 76, 280. Roller, 30 Wash. 692; State v. Gifford, 
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19 Wash. 464; State v. Scott, 32 Wash. 
279; State v. Falsetta, 43 Wash. 159. 

This section punishes carnal knowledge 
and abuse of any female under the age of 
consent, without regard to the question of 
violence, and § 2986, infra, punishes an un- 
successful attempt to commit a crime: State 
v. Berzaman, 10 Wash. 277, 278. 

Under this section and § 2986, infra, sub- 
division 1, a sentence of imprisonment for 
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of an attempt to commit the crime of carnal 
intercourse with a female under the age 
of consent, and is not excessive: State v. 
Berzaman, supra. 

In a prosecution for rape, a statement 
by defendant antedating the commission of 
the crime is admissible, where it showed 
his state of mind and intention to commit 
the crime: State v. Winnett, 48 Wash. 
93. 


ten years is warranted upon a conviction 


§ 2754. (7063.) Rape by Administering Drugs, etc. 

If any person unlawfully have carnal knowledge of any female by 
administering to her any substance or by any other means producing such 
stupor or such imbecility of mind or weakness of body as to prevent effectual 
resistance, or have such carnal knowledge of an idiot or female naturally 
of such imbecility of mind or weakness of body as to prevent effectual 
resistance, he shall, upon conviction, be punished as provided in the last pre- 
ceding section. [Cd. ’81, $ 814; 2 H. P. C., $ 29.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2435, supra. 
See notes to § 2065, sufficiency of indictment, ete. 

See notes to § 2152, evidence, ete. 

Seo notes to § 2158, instructions, etc, 


§ 2755. (7064.) Forcing Woman to Marry or be Defiled. 

If any person take any woman unlawfully and against her will, and by 
force, menace, or duress compel her to marry him or any other person, or 
to be defiled, he shall be fined not exceeding one thousand dollars, and im- 
prisoned in the penitentiary not exceeding ten years. [Cd. ’81, $ 813; 
2 H. P. C., $ 36.] 


As to repeal of this section, see § 2304, and note. 


$ 2756. (7065.) Enticing Female Child for Prostitution. 

If any person take or entice away any unmarried female under the age 
of fifteen years from her father, mother, guardian, or other person having 
the legal charge of her person, without their consent, for the purpose of 
prostitution, he shall, upon conviction, be punished with imprisonment in 
the penitentiary for not more than three years, or by a fine of not more than 
one thousand dollars, and imprisonment in the county jail not more than 
one year. [Cd. ’81, $ 815; 2 H. P. C., $ 34.] 

As to repeal of this section, see $ 2304, and note. 


Present law, see $ 2438, supra. 


Present law, see $ 2439, supra. 


$ 2757. (7060.*) Seduction—Subsequent Marriage. 

If any person seduce and debauch any unmarried woman of previously 
chaste character, he shall be punished by imprisonment in the penitentiary 
not more than five years, or by fine not exceeding one thousand dollars and 
imprisonment in the county jail not exceeding one year. If before judg- 
ment upon an information or indictment the defendant marry the woman 
seduced, all proceedings under such information or indictment shall be 
stayed, and no further proceedings shall be had thereunder so long as the 
defendant shall live with, provide for and support his wife; but if at any 
time within three years from the date of such marriage the defendant shall 
wrongfully fail to support or to provide for or shall wrongfully desert or 
abandon his wife, prosecution shall proceed under said information or in- 


1237 


§§ 2758-2761 OFFENSES AND PUNISHMENTS UNDER FORMER LAWS. 


[TITLE XV 


dietment in the same manner as though no marriage had taken place. 
[L. 705, p. 57, § 1. Cf. Cd. ’81, $ 816; 2 H. P. C., $ 35.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2441, supra, 


See supra, notes to § 2152, evidence. 


Cited in 36 Wash. 518. 

Seduction: See 1 Remington’s Digest, p. 
2567, 88 1-6; State v. O'Hare, 36 Wash. 
516; State v. Rogan, 18 Wash. 43. 

Indncements held sufficient to constitute 
the offense of seduction, considering the ten- 
der age of the girl: State v. Carter, 8 


Carnal intercourse with an unmarried girl 
of sixteon, attained by overpowering and 
tickling her until she yields, accompanied 
merely by promises not to get her into trou- 
ble, ete., does not constitute seduction: 
State v. Cochran, 10 Wash. 562; State v. 
Carter, 8 Wash. 272. 


Wash. 272, 274, 
§ 2758. (7067.) Feticide. 

Every person who shall administer to any woman pregnant with a quick 
child any medicine, drug, or substance whatever, or shall use or employ any 
instrument or other means, with intent thereby to destroy such child, unless 
the same shall have been necessary to preserve the life of such mother, shall, 
in case the death of such child or of such mother be thereby produced, on 
conviction thereof, be imprisoned in the penitentiary not more than twenty 
years nor less than one year. [L. ’54, p. 81, $ 37; Cd. ’81, $ 820; 2 H. P. C., 
§ 30.] 


As to repeal of this section, see § 2304, and note. Present law, see §§ 2397, 2448, supra. 


$ 2759. (7068.) Miscarriage of Pregnant Woman Procured. 

Every person who shall administer to any pregnant woman whom he 
supposes to be pregnant any medicine, drug, or substance whatever, or shall 
use or employ any instrument or other means thereby to procure the mis- 
carriage of such woman, unless the same is necessary to preserve her life, 
shall, on conviction thereof, be imprisoned in the penitentiary not more than 
five years, nor less than one year, or be imprisoned in the county jail not 
more than twelve months nor less than one month, and be fined in any sum 
not exceeding one thousand dollars. [L. ’54, p. 81, $ 38; Cd. 781, $ 821; 
2 IT. P. C., $ 33.) i 

As to repeal of this section, see $ 2304, and note. 
Cited in 24 Wash. 33, 


Present law, see $ 2448, supra, 


§ 2760. (7069.) Guarantee of Civil and Legal Rights. 

All persons within the jurisdiction of the state of Washington shall be 
entitled to the full and equal enjoyment of the public accommodations and 
advantages, facilities and privileges of inns, restaurants, eating-houses, 
barber-shops, public conveyances on land or water, theaters and other 
places of public accommodation and amusement, subject only to the con- 
dition and limitations established by law and applicable alike to all citizens. 
[Cf. L. *90, p. 54, $ 1; 1 H. C., $ 2959; L. ’95, p. 92, $ 1.] 

As to repeal of this section, sec $ 2304, and note. 


This section is not covered by the act of 1909, except by $ 2686, supra, denials of ac- 
eommodations, ete. “because of race, creed or olor,” 


§ 2761. (7070.) Penalty for Violation of Last Section. 

Any person who shall violate the foregoing section by denying to any 
citizen, except for reasons by law applicable to citizens of whatever race, 
color, or nationality, the full enjoyment of any of the public accommoda- 
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tions, advantages, facilities, or privileges in said section enumerated, or by 
aiding or inciting such denial, shall, for every such offense, be deemed guilty 
of a misdemeanor, and upon conviction thereof shall be fined in a sum not 
less than fifty dollars nor more than three hundred dollars, or shall be im- 
prisoned not less than thirty days nor more than six months. [L. ’90, p. 54, 
§ 2; 1 H. C., $ 2960.] 

As to repeal of this section, see § 2304, and note. See note to last section, 


§ 2762. (7071.) Cruelty to Children. 

Whosoever shall torture, maim, cruelly beat, whip or punish, deprive 
of necessary food or clothing, or compel to labor an unreasonable length 
of time without proper rest and nourishment, or otherwise cruelly treat any 
minor, or being the parent or guardian, or having the charge of such minor, 
shall do, cause or permit to be done any of the acts above mentioned, shall 
be deemed guilty of a misdemeanor, and on conviction thereof shall be fined 
in any sum not exceeding one hundred dollars, or imprisonment in the 
county jail any length of time not exceeding three months, [L. ’93, p. 40, 
§ 1] 

As to repeal of this section, see § 2304, and note. 
This section is not covered by the act of 1909. See note to § 2301, 


See infra, § 3286, who may arrest under this section. 
See infra, § 3287, disposition of fines under this section, 


CHAPTER II. 
OFFENSES AGAINST THE PUBLIC PEACE. 


$ 2763. (7073.) Riot, Defined. 

If three or more persons shall do an act in a violent and tumultuous 
manner, they shall be deemed guilty of riot, and upon conviction thereof 
shall be imprisoned in the county jail not exceeding one year, and be fined 
in any sum not exceeding five hundred dollars, or be fined only. [L. ’54, 
p. 87, $ 64; Cd. ’81, § 859; 2 H. P. C., 8 92.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2548, supra, 


§ 2764. (7074.) Unlawful Assembly, Dispersion of. 

If three or more persons shall be unlawfully, riotously, or tumultuously 
assembled, any justice of the peace, sheriff, deputy sheriff, constable, or 
marshal of a city, or mayor or alderman thereof, shall go among the persons 
so assembled. or as near to them as possible, and shall command them in 
the name of the state of Washington immediately to disperse. If the per- 
sons so assembled do not immediately disperse, it shall be lawful for every 
such officer to command sufficient aid to seize, arrest, and secure in custody 
all such persons, and, if necessary, an armed force may be called out, and 
shall obey the orders of any two of the magistrates or officers mentioned in 
this section. and if any such persons shall be killed or wounded by reason 
of their resisting the persons endeavoring to disperse or seize them, the 
magistrates or officers shall be held guiltless; and if three or more persons 
shall be unlawfully, riotously, or tumultuously assembled at or near the 
residence of other persons, or where such other persons may be peaceably 
assembled, and disturb or annoy such persons by loud or unusual shouting, 
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the discharging of firearms, or by creating any unusual noise which is ealeu- 
lated or intended to annoy or in any manner disturb the inmates of said resi- 
dence or said persons so peaceably assembled, they shall be deemed guilty 
of a misdemeanor, and upon conviction thereof be fined not less than twenty 
dollars nor more than two hundred dollars each, or be imprisoned in the 
county jail not less than twenty days nor more than one year, or both fined 
and imprisoned. (Cf. L. ’54, p. 87, § 65; Cd. ’81, $860; L. ’86, p. 76, §1; 2 
H. P. C., $ 93.] 

As to repeal of this section, see § 2304, and note. Present law, see §§ 2548-2551, supra. 


The term “armed force,” as used in this 
section, does not authorize the peace of- 
ficers to command the services of the state 
militia: Chapin v. Ferry, 3 Wash. 386; and 
when the militia is ordered out by the gov- 


ernor at sheriff’s request, it does not become 
sheriff’s posse comitatus: Id. 

The service of a citizen as a member of 
the posse comitatus is not a compensated 
service, and no authority exists for paying 
them out of the county treasury: Id. 


§ 2765. (7075.) Failure to Disperse. 

All persons who shall have been commanded peaceably to disperse. who 
shall refuse so to disperse, or shall willfully obstruct or hinder such officer, 
who shall declare himself as such, from commanding them to disperse, shall 
on conviction be imprisoned in the county jail not more than one year, and 
be fined in any sum not exceeding two hundred dollars, or fined only. [L. 
04, p. 87, 866; Cd. ’81, $861; 2 H. P. C., $ 94.] 


As to repeal of this section, see $ 2304, and note. Present law, see § 2551, supra. 
See notes to § 2064, language to be used in the charge, 


§ 2766. (7076.) Disturbing Public Worship. 

Every person who shall disturb any religious society, or any member 
thereof. when met or meeting together for public worship, or shall sell or 
give away any spirituous liquor at any booth, wagon, shed, or open place, or 
[at] anv boat, canoe, or other water craft, or in any building temporarily 
erected for the purpose of selling therein such liquors, within one mile of 
any collection of a portion of the citizens of this state convened for the pur- 
pose of worship, or shall disturb any collection of people [convened] for 
any unlawful [lawful] purpose, such person shall, on conviction thereof, be 
imprisoned in the county jail not exceeding one month, and be fined in anv 
sum not exceeding two hundred dollars, or fined only. [L. ’54, p. 87, $ 67; 
Cd. ’81, $862; 2 H. P. C., $ 95.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2499, supra. 


Cited in 11 Wash. 424, 

The failure to charge the disturbance of 
a religious society as having been done will- 
fully will not render the information insuf- 
ficient, if other words of the same import 


This section is not void for uncertainty, 
the word “disturb” having a well-known le- 
gal significance; and the words “religious 
society” includes all religious societies or 
congregations which meet for public wor- 
ship, without regard to their being incor- 


are used: State v. Stuth, 11 Wash, 423. porated: Id. 


§ 2767. (7077.) Sunday Riots, Fighting, etc.—Jurisdiction. 

If any person be found on the first day of the week, commonly called 
Sunday, engaged in any riot, fighting, or offering to fight, horse racing, or 
dancing, whereby any worshiping assembly or private family are disturbed, 
every person so offending shall on conviction be fined in the sum of not to 
exceed one hundred dollars. to be recovered before any justice of the peace 
in the county where such offense is committed, and shall be committed to the 
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jail of said county until the said fine, together with the costs of prosecution, 
shall be paid. [Cd. ’81, § 865; 2 H. P. C., $ 98.] 
As to repeal of this section, see § 2304, and note. Present law, see § 2499, supra. 


§ 2768. (7078.) Destruction of Buildings, etc., by Riotous Assemblage. 
If any person or persons unlawfully or riotously assembled pull down, 
injure, or destroy, or begin to pull down, injure, or destroy, any dwelling- 
house or other building, or destroy, or attempt to injure or destroy, any 
boat or vessel, or perpetrate any premeditated injury on the person of an- 
other, not being a felony, he shall be punished by imprisonment in the peni- 
tentiary not more than five years, or by fine not exceeding five hundred dol- 
lars, and imprisonment in the county jail not more than one year, and shall 
also be answerable to any person injured to the full amount of the damages 
by him sustained in an action at law. [Cd. ’81, § 863; 2H. P. C.; $ 96.] 
As to repeal of this section, see $ 2304, and note. Present law, see $ 2553, supra. 


$ 2769. (7079.) Affrays, Defined. 

If two or more persons by agreement fight in any public place, the per- 
son so offending shall be deemed guilty of an affray, and upun conviction 
thereof shall be imprisoned in the county jail not more than six months, 
and be fined in any sum not exceeding three hundred dollars, or be fined only. 
[L. ’54, p. 89, § 68; Cd. ’81, $866; 2 H. P. C., $ 99.] 


As to repeal of this section, see § 2304, and note. 
This section seems covered by §§ 2556, 2557, supra, fighting and prize-fights. 


§ 2770. (7080.) Horse Racing on Public Highways, etc. 

Auy persons who shall be guilty of racing horses or driving upon the 
public highway in a manner likely to endanger the persons or lives of 
others, or guilty of loud shouting, or the discharging of firearms, or any 
other demonstrations which are calculated or intended to frighten, intimi- 
date, or in any manner disturb other persons, shall be guilty of a mis- 
demeanor, and upon conviction thereof shall be fined in any sum not ex- 
ceeding one hundred dollars, or by imprisonment in the county jail not 
exceeding thirty days. [Cf. Cd. ’81, $864; L. ’86, p. 77, §1;2 H. P.C., 
§ 97.] 


As to repeal of this section, see § 2304, and note. “Present law, see § 2534, supra, covers 
this section, except “racing horses.” 


§ 2771. (7081.) Reckless Shooting, etc. 

Every person who shall in a reckless, careless, or negligent manner dis- 
charge, in the vicinity of an inhabited dwelling-house, or in the streets of 
an incorporated city or unincorporated town, any firearm, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be punished by 
fine not exceeding one hundred dollars, or by imprisonment in the county 
jail not exceeding thirty days, or both such fine and imprisonment, [L. '88, 
p. 100, § 1; 2 H. P. C., $ 101.) 


As to repeal of this section, see § 2304, and note. Compare § 2559, supra. 
This section is not covered by the act of 1909. See note to § 2301, supra, 


§ 2772. (7082.) Flourishing Dangerous Weapon, etc, 
Every person who shall, in a manner likely to cause terror to the people 
passing, exhibit or flourish, in the streets of an incorporated city or unincor- 
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porated town, any dangerous weapon, shall be deemed guilty of a mis- 
demeanor, and on conviction thercof shall be punished by a fine in any sum 
not exceeding twenty-five dollars. Justices of the peace shall have exclu- 
sive original jurisdiction of all offenses arising under the last two preceding 
sections. [L. ’88, p. 100, §§ 2, 3; 2 H. P. C., $ 100.] 


As to repeal of this section, see § 2304, and note. 
This section is not covered by the act of 1909. See note to § 2301, supra. 


§ 2773. (7083.) Exhibiting Dangerous Weapon in Threatening Manner. 

Every person who shall, in a rude, angry, or threatening manner, in a 
crowd of two or more persons, exhibit any pistol, bowie-knife, or other dan- 
gerous weapon, shall, on conviction thereof, be imprisoned in the county jail 
not exceeding one year, and be fined in any sum not exceeding five hundred 
dollars. [L. 54, p. 80, $ 30; Cd. ’81, § 810; 2 H. P. C., § 37.] 


As to repeal of this section, see § 2304, and note. 
This section is not covered by the act of 1909. See note to § 2301, supra, 


$ 2774. (7084.) Carrying Concealed Weapons. 

If any person shall carry upon his person any concealed weapon, consist- 
ing of either a revolver, pistol, or other firearms, or any knife (other than an 
ordinary pocket knife), or any dirk or dagger, sling-shot, or metal knuckles, 
or any instrument by the use of which injury could be inflicted upon the per- 
son or property of any other person, shall be deemed guilty of a mis- 
demeanor, and upon conviction thereof shall be fined not less than twenty 
dollars nor more than one hundred dollars, or imprisonment in the county 
jail not more than thirty days, or by both fine and imprisonment, in the dis- 
cretion of the court: Provided, that this section shall not apply to police 
officers and other persons whose duty it is to execute process or warrants or 
make arrests. [C£. Cd. ’81, $ 929; L. *86, p. 81,§1;2 H. P. C., $ 166.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2517, supra, 
“furtively carry, or conceal.” 


$ 2775. (7085.) Armed Bodies of Men. 

That it shall be unlawful for any person, corporation or association of 
persons, or agents of any person, or member, agent or officer of any corpora- 
tion or association of persons, to organize, maintain or employ an armed 
body of men in this state for any purpose whatever; and all parties so offend- 
ing shall be deemed guilty of a misdemeanor, and on conviction thereof shall 
be punished by fine of not less than one thousand dollars nor more than five 
thousand dollars, and in a like sum each day they shall continue to offend 
after having been once fined, and in addition to such fine such offender, if a 
person, may be imprisoned in the county jail not exceeding one year, at the 
discretion of the court. The fines shall be paid into the general fund of the 
county in which the offense was committed. And all arms, uniforms, accou- 
trements and any other property of a military character in possession of 
such person. member, agents, officer, corporation, or armed bodies of men 
shall be seized by the officer making the arrest under the provisions of this 
section, [and] be forfeited to the state of Washington. [L. ’93, p. 449, $1.] 


As to repeal of this section, see § 2304, and note, 
As to armed associations as military companies without consent of the governor, see 
2546, supra, 


un 
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Cited in 46 Wash. 410. 

This section does not violate Constitu- 
tion, Article I, § 24, guaranteeing the 
right of an individual citizen to bear arms 
in defense of himself or the state: State 
v. Gohl, 46 Wash. 408. 

One is guilty of violating this section, 
prohibiting the organizing, maintaining or 
“employing” of an armed body of men, 
where he caused them to assemble and took 
them in a launch for the purpose of in- 


§ 2776. (7086.) Blackmail. 


OFFENSES AGAINST THE PUBLIC PEACE, 


§§ 2776, 2777 


timidating the master of a schooner and 
thereby removing a part of the crew; it 
being sufficient if he “employed” the men 
in the sense of making use of them for a 
specific purpose, although he did not 
“hire” them: Id. 

Upon a conflict in the testimony as to 
whether defendant employed men, whether 
they were armed, and as to their mission, 
the questions are for the jury: Id. 


If any person, either verbally or by any written or printed communica- 


tion, shall maliciously threaten any injury to the person or property of an- 
other, with intent thereby to extort money or any pecuniary advantage 
whatever, or to control the person so threatened to do any act against his 
will, he shall, upon conviction thereof be imprisoned in the county jail not 
more than one year nor less than one month, or be fined in any sum not ex- 
ceeding five hundred dollars nor less than one hundred dollars. [Cd. ’81, 
$ 822; 2 H. P. C., 8 38.] 

As to repeal of this section, see $ 2304, and note. 

Cited in 48 Wash. 106. against the party defrauded, 


Present law, see §§ 2610, 2613, supra. 
since the 


Under the common law, it was not an in- 
dietable offense to extort money by threat- 
ening to institute a criminal prosecution 


threat is not of personal violence or such 
as to overcome a firm and prudent man: 
State v. Nethercutt, 48 Wash. 105, 


$ 2777. (7087.) Libel, Defined. 3 
A libel is the defamation of a person made public by any words, print- 
ing, writing, sign, picture, representation, or effigy tending to provoke him 
to wrath, or expose him to public hatred, contempt, or ridicule, or to deprive 
him of the benefits of public confidence and social intercourse; or any defa- 
mation, made public as aforesaid, designed to blacken and vilify the memory 
of one who is dead, and tending to scandalize or provoke his surviving rela- 
tives or friends. Every person who makes, composes, or dictates a libel, or 
procures the same to be done, or who publishes or willfully circulates such 
libel, or in any way knowingly and willfully aids or assists in making, pub- 
lishing, or circulating the saıne, shall be punished by imprisonment in the 
county jail not more than one year, or by fine not exceeding one thousand 
dollars, or by both such fine and imprisonment. [Cf. L. ’69, p. 383, $$ 1, 2; 
L. ’79, p. 144, §$ 1, 2; Cd. ’81, $$ 1230, 1231; L. ’91, p. 119, § 3; 2 H. P. C.. 
§ 17.] 


As to repeal of this section, see $ 2304, and note. 
See supra, $ 292, pleadings in civil action for libel. 
See supra, $ 2065 and notes, sutliciency of indictment, etc, 
See supra, $ 2070, charge of libel, when sufficient, 

See notes to § 2152, evidence in libel. 

See sunra, $ 2157, truth of matter a defense, 

See notes to § 2158, instructions, etc. 


Cited in 5 Wash. 559; 15 Wash. 6; 
38 Wash. 513; 43 Wash. 288; 46 Wash. 
542. a 

All the provisions of this section con- 


Present law, see § 2424, supra. 


intention enters into the crime: State v. 
Nichols, 15 Wash, 1, 6. 
Libel: See 1 Remington’s Digest, pp. 


1711-1714, §§ 1-15; Kimble v. Kimble, 14 


strued together show that it was not the in- 
tention of the legislature to include spoken 
words in criminal libel: State v. McArthur, 
5 Wash. 558. 

It is doubtful, under the definition of the 
statute, whether the question of malice or 


Wash, 369; Byrne v. Funk, 38 Wash. 506; 
Urban v. Helmick, 15 Wash. 155; Wright 
v. Daniel, 40 Wash. 6; Chambers v. Leiser, 
43 Wash. 285; Abbott v. National Bank 
of Commerce, 20 Wash. 552; McClure v. 
Review Pub. Co., 38 Wash. 160; Wood- 


1243 


$5 2778-2781 OFFENSES AND PUNISHMENTS UNDER FORMER LAWS. [TITLE XV 


house v. Powles, 43 Wash. 617; State v. 
Tugwell, 19 Wash. 238. 

A newspaper article holding up an at- 
torney to public ridicule for refusal to pay 
bills for printing and for charging exces- 
sive fees is libelous, and the burden of es- 
tablishing the truth is on the defendant; 
and where the publication is admitted and 
no evidence in justification is offered as to 
the matters libelous per se, the jury should 
be instructed to award damages therefor: 
Reynolds v. Holland, 46 Wash. 537. 

In an action by an attorney for libel in 


for the foreclosure of a mortgage when 
the work was done by defendant’s attor- 
ney, evidence on the part of the plaintiff 
that he was attorney of record in tlıe fore- 
closure suit and had not been released by 
the mortgagee from responsibility, is ad- 
missible: Id. 

In such an action, evidence that the fee 
allowed in the decree was excessive, of- 
fered by the defendant to sustain the truth 
of the charge, is inadmissible, since the 
allowance was to the client and had no 
bearing on the issues involved: Id. 


publishing that he charged an excessive fee 


§ 2778. (7088.) Publication of Libel, What Constitutes. 

The delivering, selling, reading, or otherwise communicating a libel, or 
causing the same to be delivered, sold, read, or otherwise communicated, to 
one or more persons, or to the party libeled, shall be deemed a publication 
thereof. [L. ’69, p. 384, $5; Cd. ’81, $ 1234; 2 H. P. C., $ 18.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2426, supra. 
See notes to last section, ; 


§ 2779. (7089.) Malicious Prosecution. 

If any person shall maliciously, without probable cause, attempt to 
cause an indictment to be found [or information to be filed], or other prose- 
cution for any crime or misdemeanor to be commenced, against any person, 
or if two or more persons shall conspire together for that purpose, the per- 
son so sought to be indicted or otherwise prosecuted being innocent, such 
person or persons so offending shall, on conviction thereof, be imprisoned 
in the county jail not exceeding six months, and be fined in any sum not 
exceeding one thousand dollars. [L. ’54, p. 92, § 89; Cd. ’81, § 899; 2 H. 
P. C., $119.] 


As to repeal of this section, see $ 2304, and note. 
To prohibit blacklisting, see $ 6565, infra, 


Present law, see §§ 2369, 2382, supra. 
§ 2780. Criminal Anarchy, Defined. 

Criminal anarchy is the doctrine that organized government should be 
overthrown by force or violence, or by assassination of the executive head 
or of any of the executive officials of government, or by any unlawful means. 
[L. ’03, p. 52, $ 1.] 


As to repeal of this section, see § 2304, and note, 


§ 2781. Advocating, Teaching, or Spreading Doctrines—Penalty. 

Any person who, by word of mouth or writing, advocates, advises or 
teaches the duty, necessity or propriety of overthrowing or overturning 
organized government by force or violence, or by assassination of the execu- 
tive head, or any of the executive oflicials of government, or by any unlaw- 
ful means; or, prints, publishes, edicts [edits], issues or knowingly circu- 
lates, sells, distributes or publicly displays any book, paper, document or 
written or printed matter in any form, containing or advocating, advising 
or teaching the doctrine that organized government should be overthrown 
by force, violence or any unlawful means; or openly, willfully and deliber- 
ately justifies by word of mouth or writing the assassination or unlawful 
killing or assaulting of any executive or other officer of the United States 
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or of any state or of an [any] civilized nation having an organized govern- 
ment, or the committing of any other erime, with intent to teach, spread or 
advocate the doctrines of eriminal anarchy; or organizes or helps to organ- 
ize or becomes a member of or voluntarily assembles with any society, 
group'or assembly of persons formed to teach or advocate such doctrines, is 
guilty of a felony and punishable by imprisonment for not more than ten 
years, or by a fine of not more than $5,000, or both. [L. ’03, p. 52, 8 2.] 


As to repeal of this section, see § 2304, and note. Present law, see §§ 2562, 2563, 2565, 
supra, 


$ 2782. Editor or Publisher Liable. 

Every editor or proprietor of a book, newspaper or serial and every 
manager of a partnership or incorporated association by which a book, 
newspaper or serial is issued, is chargeable with the publication of any mat- 
ter contained in such book, newspaper or serial. But in every prosecution 
therefor, the defendant may show in his defense that the matter complained 
of was published without his knowledge by another who had no authority 
from him to make the publication and whose act was disavowed by him as 
soon as known. [L. *03, p. 52, $ 3.] 

As to repeal of this section, see $ 2304, and note. Present law, see § 2564, supra. 


§ 2783. Unlawful Assembly—Penalty. 

Whenever two or more persons assemble for the purpose of advocating 
or teaching the doctrines of criminal anarchy, as defined in section 2780, 
such an assembly is unlawful, and every person voluntarily participating 
therein by his presence, aid or instigation, is guilty of a felony and punish- 
able by imprisonment for not more than ten years, or by a fine of not more 
than $5,000, or both. [L. 703, p. 53, $ 4.] 

As to repeal of this section, see § 2304, and note. Present law, §§ 2562, 2566, supra, 


CHAPTER IV. 
OFFENSES AGAINST PROPERTY. 


§ 2784. (7094.) Arson, Defined. 

Arson is the willful setting fire to any structure, as defined in this 
act, by any person, whether said structure be occupied or vacant, and 
whether the same be owned by the person or persons setting fire thereto or 
by any other person or persons, or by any corporation, or by the person 
or persons setting fire thereto and any other person or persons, or by the 
person or persons setting fire thereto and any corporation, and whether such 
structure be partially erected or fully completed. [Cf. L. ’54, p. 82, § 40; 
Cd. ’81, $ 823; L. ’86, p. 77; 2 H. P. C., $ 40; L. *95, p. 173, $ 1.] 


As to repeal of this section, see § 2304, and note, Present law, see §§ 2572, 2573, supra. 
See notes to § 2065, sufficiency of indictment, etc. 

See notes to § 2152, evidence in arson. 

See notes to § 2158, instructions, ete., on trial. 

“Act” in this section refers to §§ 2784-2791. 


Cited in 1 Wash. 347; 24 Wash. 256; This act does not violate Constitution, 
43 Wash. 269. Article 2, $ 19, which provides that “no 
Distinctions between arson at common law bill shall embrace more than one subject”: 
and under the statute pointed out: McClaine State v. Hall, 24 Wash. 255. 
v. Territory, 1 Wash. 346, 348, 
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§ 2785. (7095.) Structure, Defined. 

The term ‘‘structure’’ in this act shall be held to mean and shall in- 
clude in meaning any house, edifice, building, cabin, tent, vessel, boat, water 
craft or erection capable of affording or designed to afford or intended 
when completed to afford shelter for any human being, any barn, stable, 
outhouse, shed, mill, millhouse, dryhouse, hophouse, distillery, manufactory, 
shop, store, office, office building, bank building, or any building in which 
property is placed or stored, or which is used or intended to be used for 
such purpose, or which is intended to be used for the purpose of transact- 
ing any kind of business therein, any public building, courthouse, jail, city 
hall, guardhouse, college building, university building, seminary, poorhouse, 
market-house, pesthouse, public bridge, any infirmary, asylum, schoolhouse, 
engine-house, hospital, theater, hall, church, meeting-house, depot. station- 
house, railway car, street-car, roundhouse, railroad bridge, railroad trestle, 
any wharf, dock or landing, or any building or shed of whatever kind or 
description which is used or intended to be used for the shelter of any 
human being, animal or thing. [L. ’95, p. 173, $ 2.] 


As to repeal of this section, see § 2304, and note. 

“Act” in this section refers to §§ 2784-2791. 

This section is not covered by the act of 1909, but falle with the repeal of the last 
previous section. 


Cited in 43 Wash. 269, 


$ 2786. (7096.) Penalty—Murder, When. 

Every person convicted of arson shall be imprisoned in the penitentiary 
not exceeding ten years nor less than one year, or in the county jail not ex- 
ceeding one year and be fined not exceeding one thousand dollars: Pro- 
vided, that if any person or persons shall commit the crime of arson and 
thereby cause the death of any human being, the person or persons commit- 
tine said crime shall be deemed guilty of murder in the first degree and 
shall be punished with death, if it be proved that such person or persons 
had reason to believe that said crime would probably produce death, other- 
wise such person or persons committing said crime of arson which shall 
cause the death of any human being shall be deemed guilty of murder in 
the second degree, and shall be imprisoned in the penitentiary for not ex- 
ceeding thirty years. [L. ’95, p. 171, 8 3.] 


As to repeal of this section, see $ 2304, and note, 

This section is covered by $ 2392, supra. 

As to pleading the facts under this section, the same rules apply as are stated in the 
notes to $ 2784, supra. 


$ 2787. (7097.) Accessories Deemed Principals. 

When any crime of arson is committed, every person who shall have 
aided, counseled or advised the commission of said crime shall be deemed a 
principal, and shall upon conviction be punished as a principal in said crime. 
[L. *95, p. 174, 84.] 


As to repeal of this section, see $ 2304, and note, 
This section is covered by $ 2260, supra. 
Sce supra, $ 2007 et seq., and notes, accessories, 


$ 2788. (7098.) Married Woman Liable for Arson. 
A married woman who shall commit the crime of arson. or who shalt 
counsel, aid or abet in the commission of such crime may be convicted thereof 
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and p::nished therefor, though the property set fire to may belong partially 
or wholly to the husband. ([Cf. L. ’54, p. 83, $ 43; Cd. ’81, $ 826; 2 H. P.C.. 
$ 44; L. ’95, p. 174, $ 5.] 

As to repeal of this section, see § 2304, and note. 

This section is not expressly covered by the act of 1909. See note to § 2301, supra, 


§ 2789. (7099.) Attempt to Commit Arson. 

Every person who attempts to commit the crime of arson and fails, or 
is prevented or intercepted in the perpetration thereof, shall be punished by 
imprisonment in the penitentiary for the term not exceeding two years, or 
by imprisonment in the county jail not exceeding one year, ana by fine in 
any sum not exceeding five hundred dollars. [L. ’95, p. 174, $ 6.] 


As to repeal of this section, see § 2304, and note, 
See infra, § 2986, attempts to commit crime, 


§ 2790. (7100.) Attempt, Defined. 

Any willful preparation made by any person with a view to setting fire 
to any structure as defined in this act, shall be deemed to be an attempt 
to commit the crime of arson, and shall be punished as such. [L. ’95, p. 174, 
§ 7.] 


As to repeal of this section, see $ 2304, and note. 
“Act” refers to $$ 2784-2 791, 


Present law, see § 2577, supra. 
§ 2791. (7101.) Official Acts Excepted. 

No act done by any official in the discharge of his duty or by any person 
in pursuance of authority granted by any public authority shall be punish- 
able under this act. [L. ’95, p. 174, $ 8.] 


As to repeal of this section, see § 2304, and note, 
“Act” in this section refers to §§ 2784-2791, 


§ 2792. (7103.*) Robbery, Defined. 

Every person who shall forcibly and feloniously take from the person 
of another. or from his immediate presence, any article of value, by vio- 
lence or putting in fear, shall be deemed guilty of robbery and upon con- 
viction thereof shall be punished by imprisonment in the penitentiary for 
any length of time not more than twenty years nor less than five years. [L. 
03, p. 5,81. Cf. L. 54, p. 81, §§ 3, 4; L. *69, p. 204, $36; Cd. ’81, 8 829; 2 
H. P. C., $ 45.] 


As to repeal of this section, see § 2304, and note. 
See supra, § 2065, suflicieney of information, ete. 
Assault with intent to commit robbery: See notes to § 2748, supra. 


Present law, see § 2418, supra. 


Cited in 19 Wash. 557; 22 Wash. 567; 
24 Wash, 51; 35 Wash, 129, 130; 44 Wash. 
301. 

Robbery: See 2 Remington’s Digest, pp. 
2511, 2513, §§ 1, 12; State v. Dengel, 24 
Wash, 49; State v. Morgan, 31 Wash. 226; 
State v. Johnson, 19 Wash. 410; State Y. 
Fenton, 30 Wash. 325; State v. Ripley, 
32 Wash. 182; State v. Hyde, 22 Wash. 
551; State v. Smith, 26 Wash. 354; State 
v. Fair, 35 Wash. 127. 

There is sufficient element of force and 
putting in fear to constitute the crime of 
robbery, where the prosecuting witness, 
while drunk, was forcibly conducted to a 


saloon under the pretext that he was un- 
der arrest and must be searched, and that 
the defendants were officers, who were about 
to lock him up, and who thereupon forcibly 
took his money when no one else was pres- 
ent, under commands to keep silent: State 
v. Parsons, 44 Wash. 299. 

There is not sufficient evidence to sus- 
tain a conviction for robbery, and it was 
error to denv a new trial, where it an- 
pears that the prosecuting witness, who 
was not present at the trial, the defend- 
ant, and others were intoxicated and en- 
gaged in a fight in an alley, and there was 
no evidence that he had been robbed other 
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he lost in the alley: Stato v. Jamieson, 45 
Wash. 314, 


than loose statements to the effect that he 
had stated to third persons that he had a 
twenty-dollar bill and some change which 


§ 2793. Larceny from the Person Defined—Penalty. 

Every person who shall feloniously take or steal from the person of 
another, without violence or putting in fear, any article of value, shall be 
deemed guilty of larceny from the person and, upon conviction thereof, 
shall be punished by imprisonment in the penitentiary not exceeding five 
years, or by fine in any sum not exceeding one thousand dollars, or by both 
such fine and imprisonment. [L. ’01, p. 34, §1.] 

As to repeal of this section, see § 2304, and note. Present law, see § 2605, supra. 


§ 2794. (7104.) Burglary, Defined. 

Every person who shall unlawfully enter in the night-time, or shall un- 
lawfully break and enter in the daytime, any dwelling-house, or outhouse 
thereunto adjoining, and occupied therewith, or any office, shop, store, 
warehouse, malthouse, stillhouse, mill, factory, bank, church, schoolhouse, 
railroad car, barn, stable, ship, steamboat, water craft, or any building in 
which any goods, merchandise, or valuable things are kept for use, sale, or 
deposit, within the body of any county, with intent to commit a misdemeanor 
or felony, shall be deemed guilty of burglary, and upon conviction thereof 
shall be imprisoned in the penitentiary for any period not more than four- 
teen years. [Cf. L. ’54, p. 83, $ 44; Cd. ’81, $827; L. ’88, p. 14, § 1; 2 H. P. 
C., $ 46.] 


As to repeal of this section, see $ 2304, and note. Present law, see §§ 2578, 2579, supra. 
See next section and notes, presumption of unlawful intent. 

See notes to § 2058, evidence, ete. 

See notes to § 2065, sufficiency of indictment, etc. 


Cited in 6 Wash. 108; 7 Wash. 241; 9 This section defines the offense of burglary 
Wash. 220; 10 Wash, 239; 22 Wash. 261; to be an unlawful entry in the night-time, 
27 Wash. 531; 32 Wash. 130; 36 Wash. or an unlawful breaking and entry in the 


128, 439; 42 Wash. 673. 


Nature and elements of offense: See 1 
Remington’s Digest, p. 413, § 1; State v. 
Boysen, 30 Wash. 338; State Y. "Petit, 32 
Wash. 129, 


The difference between the statutory and 
common-law definitions of burglary, so far 
as intent is concerned, is that the former 
makes it burglary to enter or break a 
house with intent to commit a misdemeanor, 
as well as a felony: Linbeck v. State, 1 
Wash. 336, 339. 


§ 2795. 


daytime, with intent to commit a misde- 
meanor or felony: State v. Hansen, 10 
Wash, 235, 239. 

Burglary may be committed upon and in 
any of the places particularly specified, and 
in addition, upon and in any other building 
in which goods, merchandise, ete., are kept 
for use, sale or deposit: State v. Sufferin, 
6 Wash. 107, 108; or the breaking or en- 
try of an office, without also charging that 
such office was a place where goods, mer- 
chandise or valuable things were kept for 
sale or deposit; Id. 


(7105.) Presumption as to Intent—Rebuttal. 


Every person who shall be guilty of any such unlawful entry, or unlaw- 


ful breaking and entry, as described in the last preceding section, shall be 
deemed to have made such entry, or breaking or entry, with intent to com- 
mit a misdemeanor or a felony, unless such entry, or breaking and entry, 
shall be explained by testimony satisfactory to the jury trying the case to 
have been made for some purpose without criminal intent. [L. ’73, p. 190, 
$ 49; Cd. ’81, $828; 2 H. P. C., $ 47.] 

As to repeal of this section, see § 2304, and note. 


Cited in 5 Wash. 351; 9 Wash. 220; 42 
Wash. 673; 52 Wash, 318, 


Present law, see § 2580, supra. 


Under this section the burden of showing 
with what intent defendant entered the 
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-house is cast upon him: Linbeck v. State, 
1 Wash. 336. 

The provisions of this section do not con- 
travene any constitutional right of the ac- 
cused: State v. Anderson, 5 Wash. 350. 

This section only purports to change or 
modify the rules of evidence, and not those 
of pleadings: Linbeck v. State, supra, 336, 
340. 
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modify the provision requiring the court to 
charge that no presumption shall arise from 
defendant’s silence: Id. 

The provisions of this section cannot be 
interpreted as a proviso to § 2794, defining 
the crime of burglary: and, consequently, 
the amendment of § 2794, by enlarging its 
scope so as to include additional structures 
as subject to burglary, will not work a re- 


It overrides the presumption of innocence, 
and may, under certain circumstances, 


$ 2796. (7106.) Attempt to Commit Burglary, Possession of Tools, etc. 
If any person shall be found at night around [armed] with any danger- 
ous instrument or offensive weapon whatsoever, with intent to break or 
enter into any dwelling-house, building, room in a building, cabin, state- 
room, railway car or other covered inclosure where personal property shall 
be, and to commit any larceny, felony or misdemeanor therein, or with the 
intent to commit any larceny, felony or misdemeanor, or if any person shall 
at any time be found having in his possession any picklock, erow, key, bit, 
jack, jimmy, nippers, outsiders, pick, drill punch, betty or other implement 
or implements of burglary, with the intent aforesaid, and under such eir- 
cumstances as shall not amount to an attempt to commit felony, every such 
offender shall be deemed guilty of a misdemeanor. [L. 793, p. 221, $1.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2582, supra, 
See infra, § 2986, attempt to commit crime. 


Cited in 34 Wash. 396, 397. 
Possession of burglar's tools: See State v. Garbe, 34 Wash. 395, 


$ 2797. (7107.) Presumption of Intent from Possession of Burglar’s Tools. 
The possession of any of the above-mentioned burglar's implements, 
tools, weapons or instruments by any person other than a mechanic, artificer 
or person in trade at and in his known or established shop or place of busi- 
ness, which is open to the public as such, shall be prima facie proof of the 
intent of such person to use the same for the felonious or unlawful purposes 
mentioned in the last preceding section, and shall impose upon such person 
the burden of proving a contrary intent. [L. *93, p. 221, $ 2.] 
As to repeal of this section see $ 2304, and note. Present law, see $ 2582, supra. 


sidered by the jury: State v. Beeman, 51 
Wash. 557, 


peal of this section: State v. Wilson, 9 
Wash. 218. 


The mere possession of stolen property is 
not prima facie evidence of the breaking 
and entering, but a circumstance to be con- 


§ 2798. (7108.) Grand Larceny, Defined. 

Every person who shall feloniously steal, take and carry, lead or drive 
away the personal goods or property of another, of the value of thirty dol- 
lars or more, shall be deemed guilty of grand larceny, and upon conviction 
thereof shall be imprisoned in the penitentiary not more than fourteen 
years nor less than one year. [L. ’54, p. 83, $ 45; Cd. ’81, § 830; 2 H. P. C., 
$ 48. ] 

As to repeal of this section, see § 2304, and note. 
See supra, §§ 2013-2015, venue in larceny. 

See notes to $ 2065, sufficiency of indictment, etc, 
See notes to $ 2074, stolen money, etc., how pleaded. 
See supra, § 2152, evidence, ete. 

See notes to § 2158, instructions, ete. 


Laws of 1886, p. 81,$ 1, purporting to amend this section, is void, for want of proper 
title: See In re Rafferty, 1 Wash. 382. 


Rem. Wash. Code, Vol. I.—79 


Present law, $ 2605, supra. 
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This and the next scction is superseded, so far as cutting and stealing timber is concerned, 
by § 2826, infra: Tacoma Mill Co. v. Perry, 32 Wash. 650. 


Cited in 10 Wash. 88; 13 Wash. 590; 
14 Wash. 311, 312; 31 Wash, 247; 32 
Wash. 652; 38 Wash, 477. 

A state court has jurisdiction to punish 
the crime of larceny committed by steal- 
ing the property of a railroad company 
which is in the hands of a receiver ap- 


> 


The association of the word “feloniously 
with the words “steal, take and carry, 
lead or drive away,” defining grand lar- 
ceny, makes each phrase synonymous with 
the others, and the use of the disjunctive 
“or” in an information charging that crime 
does not render the pleading bad; State v. 


pointed by the United States court: State Brookhouse, 10 Wash. 87, 


v. Coss, 12 Wash. 673. 


$ 2799. (7109.*) Petit Larceny, Defined. 

Every person who shall feloniously steal, take and carry away, lead or 
drive away. the personal goods or property of another, under the value of 
thirty dollars, shall be deemed guilty of petit larceny, and upon conviction 
thereof shal] be punished by fine of not more than five hundred dollars, or 
by imprisonment in the county jail not more than one year, or by both fine 
and imprisonment, in the discretion of the court. [L. *05, p. 142, § 1. Cf. L. 
54, p. 83, § 46; Cd. ’81, $ 831; 2 H. P. C., $ 49.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2601, supra, 

See notes to last section. 

With the exception of “value,” the same principles govern this offense as that of grand 
larceny. L. ’67, p. 98, $ 2, 2 H. P. C., $ 4980, Bal. Code, $ 7110, defining larceny by a 
partner, was repealed by L. ’73, p. 251, $ 325; Bingham v. Keylor, 19 Wash. 555, 


Cited in 13 Wash. 590; 32 Wash. 652, 


$ 2800. (7111.) Bonds, Notes, etc., Subjects of Larceny. 

Bonds, promissory notes, bills of exchange, or other bills, orders, drafts, 
checks, or certificates, or warrants for or concerning money, goods, or prop- 
erty due, or to become due, or to be delivered, and any deed or writing con- 
taining a conveyance of land, or any valuable contract in force, or receipt, 
release, or defeasance, writ, process, or public record, or any other instru- 
ment whatever, shall be considered personal goods, of which larceny may 
be committed. [L. ’54, p. 83, 847; Cd. ’81, 8832; 2 H. P. C., $ 50.] 


As to repeal of this section, see $ 2304, and note. 

The subject matter of this section seems to be covered by $ 2601, supra. 

See supra, $ 2074, larceny of moneys, ete., how pleaded. 

Larceny of notes, etc., sufficient specifications in indictment or information for: Sce 
$ 2074, supra. 


§ 2801. Larceny of Fixtures, 

Every person who shall sever from the frechold, steal, take and carry 
away any fixture or fixtures, attached to the real estate, or possessory claim 
of another. of the value of thirty dollars or more, shall be deemed guilty 
of grand larceny, and upon conviction thereof shall be punished by imprison- 
ment in the penitentiary not more than fourteen years nor less than six 
months. Any person who shall sever from the freehold, steal, take and 
carry away, any fixture or fixtures attached to the real estate, or possessorv 
claim of another, of a value of less than thirty dollars, shall be deemed 
guilty of petit larceny and upon conviction thereof shall be punished by im- 
prisonment in the county jail for not more than one month, or by a fine 
not to exceed one hundred dollars, or hy both fine and imprisonment, in 
the discretion of the court. [L. 703, p. 12, §1.] 


As to repeal of this section, see § 2304, and note. 
The subject matter of this scetion may be covered by §§ 2601, 2605, supra, 
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$ 2802. (7112.) Dogs Subject of Larceny. 

All dogs in this state are hereby declared to be personal property, and 
shall be as much the subject of larceny as any other kind of personal prop- 
erty, and every person stealing and taking away such dogs shall be liable 
to prosecution and indictment as in other cases of larceny. [L. *71, p. 92, 
$ 1; Cd. ’81, $837; 2 H. P. C., $ 51.] 

As to repeal of this section, see $ 2304, and note. Compare $ 2601, supra. 
The subject matter of this section is probably covered by $ 2303, dogs defined as personal 


property. 


$ 2803. (7113.) Stealing Horses, Cattle, etc. 

If any person shall steal a horse, mare, gelding, foal or filly, ass or mule, 
or any one or more head of neat cattle, or any one or more head of sheep, 
of any value, or if any person shall receive or buy any horse, mare, geld:ng, 
foal or filly, ass or mule, or any one or more head of neat cattle, or any onc 
or more head of sheep, that shall have been stolen, with intent, by such re- 
ceiving or buying, to defraud the owner, or if any person shall conceal any 
person guilty of stealing any of said propery, knowing him to be the person 
who stole the same, or if any person shall conceal any horse, mare, or geld- 
ing, foal or filly, ass or mule, or any one or more head of neat cattle, or any 
one or more head of sheep, knowing the same to have been stolen, any per- 
son so offending shall be deemed guilty of an offense against the laws of the 
state of Washington, and upon conviction thereof shall be imprisoned in 
the penitentiary and kept at hard labor not more than ten nor less than cue 
year; or, in the discretion of the court, the offender may be imprisoned in 
the county jail not exceeding one year, or fined not exceeding one hundred 
dollars, or both. [L. ’63, p. 289, § 48; L. *79, p. 137, $1; Cd. 781, § 833; 
2 H. P. C., $ 52.] | 


As to repeal of this section, see $ 2304, and note. 
See notes to § 2065, sufficiency of indictment, ete. 
Sce supra, § 2076, ownership of property, how pleaded, 
See notes to § 2152, evidence in larceny. 


Cited in 10 Wash. 89; 13 Wash. 584, 


Present law, see $ 2605, supra. 


been sustained by proof of the taking of 


589; 14 Wash. 553; 18 Wash. 143; 31 
Wash, 247; 36 Wash. 486; 38 Wash. 477; 
42 Wash. 57; 46 Wash. 495. N 

An information under this section de- 
scribing the property taken as so many 
“head of cattle” is defective: State v. 
Brookhouse, 10 Wash. 87. 

The term “cattle” in law includes all of 
the domestie animals mentioned in this sec- 
tion, so that the information would have 


twenty-five head of horses, as well as by 
showing that the “cattle” were that num- 
ber of “steers”: Id. 

In an information charging the larceny 
of cattle under this section, providing that 
if any person shall steal certain animals 
(naming them), “of any value,” he shall 
be deemed guilty, etc., it is not necessary 
that the value of the stolen cattle should 
be alleged: State v. Young, 13 Wash. 554. 


§ 2804. (7114.) Possession of Range Stock, Presumption of Guilt. 
In all prosecutions for larceny under the last preceding section, where 


the animal alleged to have been stolen was permitted by its owner to run on 
the range, proof of possession of the animal by the person accused of steal- 
ing the same shall be prima facie evidence that the accused acquired posses- 
sion thereof recently, and shall have the effect of throwing on the accused 
person the burden of explaining such possession. [L. 795, p. 471, $1.] 


As to repeal of this section, see § 2304, and note. 

The subject matter of this section seems not covered by the act of 1909, and may be in 
force, if the present laws are construed (under $ 2300) as continuations of the Jast preceding 
section. See notes to $$ 2253 and 2301. 
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Cited in 14 Wash. 553; 33 Wash. 298; 
42 Wash. 57. 

Effect of possession of stolen property: 
See 2 Remington's Digest, p. 1707, $ 39; 
State v. Wilson, 42 Wash. 56; State v. 
Eubank, 33 Wash. 293. 


§ 2805. 


OFFENSES AND PUNISHMENTS UNDER FORMER LAWS. 


[TITLE XV 


No constitutional rights of defendants 
in criminal prosecutions are violated by 
this section: State v. Kyle, 14 Wash. 550; 
cited in State v. Everett, 14 Wash. 574, 576. 


(7115.) Obtaining Property Under False Pretense, Larceny. 


Every person who shall falsely represent or personate another, and in 


such assumed character shall receive any money or other property what- 
ever, intended to be delivered to the party so personated, with intent to con- 
vert the same to his own use, shall be deemed guilty of larceny, and shail, 
on conviction thereof, be imprisoned in the penitentiary not more than 
fourteen years nor less than one year, or imprisoned in the county jail any 
length of time not exceeding one year. [L. ’54, p. 84, § 53; Cd. ’81, $ 834; 
2H. P. C., 8 53.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2601, supra. 
See infra, § 2843, obtaining money under false pretenses. 


Cited in 9 Wash, 249; 12 Wash. 419; 
14 Wash. 665. 


by falsely representing or personating an- 
other, and it is a crime for a person by 


False personation: See 2 Remington’s Di- 
gest, p. 1699, § 3; State v. Skilbrick, 25 
Wash. 555. 

It is larceny for any person to receive 


such means to receive any kind or descrip- 
tion of property of value: State v. White, 
12 Wash. 417; State v. Smith, 9 Wash. 248; 
cited in State v. Reiff, 14 Wash. 669. 


“any money or other property whatever” 


§ 2806. (7116.) Buying or Receiving Stolen Property. 

Every person who shall buy, receive, or aid in the concealment of 
stolen property, money, or goods, knowing the same to have been stolen, or 
who shall bring or aid in bringing into this state from any other state or 
territory of the United States, or from any foreign country, any such stolen 
property, money, or goods, knowing the same to have been stolen, shall, 
upon conviction thereof, be imprisoned in the penitentiary not more than 
four years nor less than one year, or be imprisoned in the county jail not 
more than two years nor less than one month, and shall be fined not exceed- 
ing five hundred dollars nor less than one hundred dollars. [Cf. L. ’54, 
p. 84, § 49; Cd. ’81, $ 849; L. ’90, p. 129, $ 1; 2 H. P. C., $ 68.] 


As to repeal of this section, see § 2304, and note. 
See § 2154, supra, averments and proof necessary. 
See notes to $ 2158, instructions on presumption from receiving stolen property. 


Present law, see § 2601, supra, 


Receiving stolen property: See 2 Reming- guilt or innocence of the accused, and the 


ton’s Digest, p, 2482, 8§ 1, 2; State v. 
Druxinman, 34 Wash, 257. 

Possession of recently stolen property is 
a circumstance to be considered by the 
jury in connection with all the other evi- 


presumption that may be drawn from such 
possession is one of fact merely, and is 
to be determined by the jury: State v. Wal- 
ters, 7 Wash, 246; State v. Humason, 5 
Wash. 499; State v. Payne, 6 Wash. 563. 


dence in the given case in determining the 


§ 2807. (7118.) Conversion of Personal Property, Larceny. 

Every person who shall borrow, hire, or in any manner obtain the use 
of the goods, chattels, or personal property of any nature, kind, or condi- 
tion whatsoever, of another, for any specifice purpose, or for any specific 
time, and who shall at any time after the said purpose has been complied 
With, or the said time has expired, give away, trade. barter, sell, convert, or 
secrete, with intent to convert to his own use, without the consent of the 
owner, or agent of said owner, any of the goods, chattels, or personal prop- 
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erty of any nature, kind, or condition whatsoever, of another, which shall 
have come into his or her possession by virtue of such borrowing or hiring, 
or so obtaining the possession thereof, as aforesaid, he or she shall, upon 
conviction thereof, be adjudged guilty of larceny, and shall be punished in 
the same manner prescribed by law for the larceny of property of the kind 
and value of the goods, chattels, or personal property so given away, 
traded, bartered, sold, converted, or secreted with intent so to convert to 
his or her own use. [L. ’88, p. 121, §1; 2 H. P. C., $ 54.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2601, supra, 
See notes to $ 2065, sufficiency of information. 


Cited in 5 Wash. 174, 175. 


$ 2808. (7119.) Larceny by Embezzlement. 

If any agent, clerk, officer, servant, or person to whom any money or 
other property shall be intrusted, with or without hire, shall fraudulently 
convert to his own use, or shall take and secrete the same with intent 
fraudulently to convert the same to his own use, or shall fail to account to 
the person so intrusting it to him, he shall be deemed guilty of larceny, and 
on conviction thereof shall be imprisoned in the penitentiary not more 
than ten years nor less than one year, or be imprisoned in the county jail 


for any length of time not exceeding one year. 


[L. ’54, p. 85, § 55; Cd. ’81, 


$835; L. ’91, p. 120, §6;2 H. P. C., 855.] 


As to repeal of this section, see § 2304, and note. 


Present law, see § 2601, supra. 


See notes to § 2665, sutiiciency of indictment, ete. 


See notes to § 2152, evidence, venue, ete. 


Sce notes to $ 2158, instructions in embezzlement, etc. 
See infra, $$ 2812, 2813, embezzlement of public funds, punishment. 


Cited in 10 Wash. 95; 12 Wash. 255, 
250; 17 Wash. 302; 26 Wash. 165; 30 
Wash. 49; 31 Wash. 114; 32 Wash. 139; 
36 Wash. 306. 

Embezzlement by agents: See 1 Rem- 
ington's Digest, p. 1017, $ 3; State v. 
Maines, 26 Wash. 160; State v. Lewis, 
31 Wash. 75; State v. Whitworth, 30 Wash. 
47; State v. Bogardus, 36 Wash, 297, 

The words “for hire” in this section qual- 
ify each of the classes of persons enumer- 
ated therein: Terry v. State, 1 Wash. 
271. 

The requirements of this section are, 
first, not only that the respondent was a 
person, but that he was an agent; second, 
that he received the property of his prin- 
cipal; third, that he received it in the 
course of his employment; fourth, that he 
fraudulently and feloniously converted it 
to his own use: State v. Turner, 10 Wash. 
94. 96. 

The fact that an agent is entitled to 
a commission on goods does not make him 
a joint owner: Brandenstein v. Way, 17 
Wash. 293. 

There seems to be no good reason why 
the legislature should not have in mind 
the treasurer of a county or of a munici- 
pality when it used the word “officer,” as 
it appears in this section: State v. Isen- 


` $ 2809. 


see, 12 Wash. 255, 256; see State v. Krug, 
12 Wash. 294, 

When a public officer charged with the 
custody of public funds misappropriates 
and embezzles the same he may be pros- 
ecuted either under this section or § 2512, 
infra: State v. Isensee, supra. 

There are no grades of this offense 
charged in this section, and value of prop- 
erty taken can only influence the court’s 
discretion in penalty imposed: State v. 
Weydeman, 3 Wash, 399, 400. 

If defendant is indicted under this sec- 
tion a verdict of not guilty of the offense 
charged, but guilty of the crime of petit 
larceny is equivalent to acquittal: Id. 

One who is emploved as the driver of a 
laundry wagon under a contract which 
charges him instead of the patrons with all 
the work brought in and permits the driver 
to make the collections, retaining for him- 
self twenty-two per cent of the amount due 
for laundry work brought in, and making 
him personally responsible for failure to col- 
leet moneys from patrons whom he had 
trusted, stands in the relation of a debtor, 
and upon failure to turn in moneys col- 
lected, cannot be prosecuted for embezzle- 
ment as an agent for hire: State v. Covert, 
14 Wash. 652. See, also, State v. Hosher, 
26 Wash, 643. 


(7120.) Larceny by Agent of Insurance Company. 


If any director, officer, agent or other person connected with or doing 
business for or with any insurance company shall fail to aceount for or 
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fraudulently convert or appropriate to his own use, or the use of any other 
person or persons, any money or other property belonging to such com- 
pany, he or they shall be deemed guilty of larceny, and on conviction there- 
of snall be imprisoned in the penitentiary not more than five years, or be 
imprisoned in the county jail for any period of time less than one year. [L. 
'95, p. 269, $ 1.] 


As to repeal of this section, see $ 2304, and note. 


$ 2810. (7121.) Bank Deposits, Larceny of, When. 
Any president, director, manager, cashier or other officer of any bank- 
ing institution who shall receive or assent to the reception of deposits after 
he shall have knowledge of the fact that such banking institution is insol- 
vent or in failing circumstances, shall be guilty of felony and punished as 
hereinafter provided. [L. ’93, p. 271, $ 1.] 
As to repeal of this section, see $ 2304, and note. Present law, see $ 2640, supra. 
Cited in 35 Wash. 151, v. Oleson, 35 Wash. 149; State v. Dix, 33 
Receiving deposits after insolvency: See Wash. 405, 

1 Remington’s Digest, p. 338, § 10; State f 

y 2811. (7122.) Penalty for Violating Last Section. 

Any person violating the provisions of the last preceding section of 
this chapter, upon conviction thereof shall be punished by imprisonment 
in the penitentiary for a period of not less than two nor more than twenty 
years. [L. ’93, p. 271, § 2.] 


As to repeal of this section, see § 2304, and note. 


.$ 2812. (7123.) Embezzlement of Public Funds a Felony. 

if any state, county, township, city, town, village, or other officer 
elected or appointed under the constitution or laws of this state, court com- 
missioner, or any officer of any court, or any clerk, agent, servant, or em- 
ployee of any such officer, shall, in any manner not authorized by law, use 
any portion of the money intrusted to him for safekeeping, in order to 
make a profit out of the same, or shall use the same for any purpose not 
authorized by law, he shall be deemed guilty of a felony, and on conviction 
thereof shall be imprisoned in the penitentiary not less than one nor more 
than ten years. [L. ’90, p. 113. $1; 2 H. P. C., $ 57.) 


As to repeal of this section, see § 2304, and note. Sce § 2334, supra, making use of 
publie moneys a misdemeanor; and $ 2601, making appropriation thereof larceny; and 
§ 2569, misappropriation of public funds. 

See notes to $ 2660, sufliciency of indictment, etc. 

Seo notes to $ 2508, embezzlement. 

See infra, $ 9032, embezzlement by state treasurcr, 


Cited in 9 Wash. 479; 12 Wash. 258, money intrusted to him in any manner or 
290, 203; 15 Wash. 415; 16 Wasb. 144; for any other purpose not authorized by 


Present law, see $ 2601, supra, 


Present law, see $ 2640, supra. 


18 Wash, 645. 

3v public officers: See 1 Remington’s 
Digest, p. 1018, $3 4, 9; State v. Boggs, 16 
Wash, 143; State v. MeCauley, 17 Wash, 
SS; State v. Downing. 15 Wash. 413; 
Bardsley v. Sternberg, 18 Wash. 612; State 
v. Tsensee, 12 Wash. 254. 

This section makes it a felony for any 
Officer to use any portion of the public 


$ 2813. 17124.) 


law, which is the same as a prohibition 
against using it except as authorized by 
law: Marx v. Parker, 9 Wash. 473, 479. 
This section applies to city officers chosen 
under a frecholders’ charter, which cities 
of the first class are authorized by the con- 
stitution and legislature to frame for them- 
selves: State v. Krug, 12 Wash. 288. 


Allegations and Proof Necessary. 


In prosecutions for the offenses named in the next preceding section, it 
shall be sufficient to allege generally in the information or indictment, that 
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any such officer, court commissioner, clerk, agent, servant, or employee has 
made profit out of the public money in his possession or under his control, 
or has used the same for any purpose not authorized by law, to a certain 
value or amount, without specifying any further particulars in regard 
thereto, and on the trial evidence may be given of all the facts constitut- 
ing the offense and defense thereto. [L. ’90, p. 113, $2; 2 H. P. C., $ 58.] 


As to repeal of this section, see § 2304, and note. 
Query as to whether this section is covered by the act of 1909. See notes to §§ 2253 and 


2301, supra. 


Cited in 12 Wash. 297. 

Sufficiency of indictment or information: 
See 1 Remington’s Digest, p. 1019, § 8. 

The words “without specifying any fur- 
ther particulars in regard thereto,” as used 
in this section, are not in violation of the 


of the United States, and section 22, Arti- 
cle I, of the Constitution of Washington: 
State v. Krug, 12 Wash. 288, 297; State 
v. Isensee, 12 Wash, 254; State v. Krug, 
12 Wash. 288; State v. McCauley, 17 Wash. 
88; State v. Boggs, 16 Wash. 143. 


fourteenth amendment to the Constitution 


§ 2814. (7125.) Altering Marks, Brands, etc., on Animals Larceny. 
Every person who shall mark or brand, or alter or deface the mark or 
brand, of any horse, mare, colt, jack, jennet, mule, or any one or more head 
of neat cattle, or sheep, goat, hog, shoat, or pig, not his own property, but 
belonging to some other person, or cause the same to be done, with intent 
thereby to steal the same, or to prevent the identification thereof by the 
true owner, shall, on conviction thereof, be imprisoned in the penitentiary 
not more than five years nor less than one year, or be imprisoned in the 
county jail for any length of time not exceeding one year. [L. 54, p. 84, 
$ 48; Cd. ’81, § 839; 2 H. P. C., $ 60.] 
As to repeal of this section, see § 2304, and note. 
See supra, § 2076, allegation of ownership. 
Cited in 42 Wash. 57; 46 Wash. 495. 


§ 2816. (7128.) Forgery, Defined. 

Every person who shall falsely make, or assist to make, deface, destroy, 
alter, forge, or counterfeit, or cause to be falsely made, defaced, destroyed, 
altered, forged, or counterfeited, any record, deed, will, codicil, bond, writ- 
ing obligatory, promissory note for money or property, receipt for prop- 
erty, power of attorney, certificate of a justice of the peace or other public 
officer, auditor’s warrant, treasury note, county order, acceptance or in- 
dorsement of any bill of exchange, promissory note, draft, or order, or 
assignment of any bond, writing obligatory. or promissory note for money 
or property, or any other instrument in writing, or any brand prescribed by 
law on tobacco, beef, bacon, or pork cask, lard keg or barrel, salt barrel, 
or hay bale, or any person who shall utter or publish as true any such in- 
strument, knowing the same to be false, defaced, altered, forged, or counter- 
feited, with intent to defraud any person, body politic or corporate, shall 
be deemed guilty of forgery, and on conviction thereof shall be imprisoned 
in the penitentiary not more than fourteen years nor less than one year, 
and be fined in any sum not exceeding five thousand dollars. [L. ’54, p. 85, 
$57; Cd. '81, § 854; 2 H. P. C., $ 63.] 

As to repeal of this section, see $ 2304, and note. 
2596, supra. 

Repealed as to “wills” by next section. 

See notes to $ 2065, sufficiency of indictment, ete. 

Sce notes to $ 2152, evidence, etc. 

Sce infra, $ 2819, possession of counterfeiting tools with intent to use, ete, 
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Present law, see § 2594, supra. 


Present law, see §§ 2583-2587, 2595, 
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Cited in 17 Wash. 313; 18 Wash. 54; 52; State v. Heaton, 17 Wash. 310; State 
29 Wash. 378. v. Harding, 20 Wash. 556. 

Forgery: See 1 Remington’s Digest, p. 
1263, §§ 1-3; State v. Barkuloo, 18 Wash. 


§ 2817. (7129.) Secreting or Destroying Wills. 

Any person who shall willfully secrete or destroy any last will and tes- 
tament of a person then deceased, shall be deemed guilty of a felony, and 
upon conviction thereof shall be punished by imprisonment at hard labor 
in the penitentiary of this state for a term of not less than one year, nor 
more than five years, or by fine of not less than one thousand dollars, or 
more than five thousand dollars, or by both such fine and imprisonment. 
[L. ’93, p. 50, § 4.] 


This section repeals so much of the Inst section as relates to wills. 

As to repeal of this section, see $ 2304, and note, 

The subject matter of this section is not covered by the act of 1909. See note to § 2301, 
supra, 


§ 2818. (7130.) Forgery of Warehouse Receipts. 

If any warehouseman, miller, storage, forwarding, or commission mer- 
chant, or his or their servants. agents, or clerks, shall willfully and fraudu- 
lently make or alter anv receipt or other written evidence of the delivery 
into the warehouse, mill, store, or other building belonging to him, them, 
or either of them, or his or their emplovers, of any grain, flour, pork. beef, 
or wool, or other goods, wares. or merchandise, which shall not have been 
so received or delivered into such mill, warehouse, store, or other building 
previous to the making and altering such receipt, or other written evidence 
thereof, he shall, upon conviction thereof, be imprisoned in the penitentiary 
not more than two years, nor less than six months, or imprisoned in the 
county jail for any length of time not exceeding one year, and fined in any 
sum not exceeding one thousand dollars. [Cf. L. ’54, p. 85, § 56; Cd. ’81,. 
§ 836; L. ’91, p. 120, §7; 2 H. P. C., $ 56.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2644, supra. 


§ 2819. (7131.) Possession of Counterfeiting Tools with Intent to Use, etc. 

Every person who shall cast, stamp, engrave, make, or mend, or shall 
knowingly have in his possession, any mold, pattern, die, puncheon, engine, 
press, or other tool or instrument adapted and designed for coining or 
making any counterfeit coin in the similitude of any gold or silver coin cur- 
rent by law or usage in this state, with intent to use the same, or cause or 
permit the same to be used or employed in coining or making any such false 
or counterfeit coin as aforesaid, shall, on conviction thereof, be imprisoned 
in the penitentiary not more than ten years or less than one year, and be 
fined in any sum not exceeding five thousand dollars, and all such tools and 
instruments intended for such purposes aforesaid shall be destroyed. [L. 
’>4, p. 86, $58; Cd. 781, § 855; 2 H. P. C., $ 64.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2591, supra, 


§ 2820. (7132.) Allegation of Intent to Defraud—Variance. 

In any case where the intent to defraud is necessary to constitute the 
offense of forgery or any other offense that may be prosecuted, it shall be 
sufficient to allege in the indictment or information an intent to defraud, 
Without naming therein the particular person or body corporate intended to 
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be defrauded; and on the trial of such indictment it shall be deemed suffi- 
cient, and shall not be deemed a variance, if there appear to be an intent 
to defraud the United States, or any state, territory, county, city, town, or 
village, or any body corporate, or any publie officer in his official capacity, 
or any copartnership, or member thereof, or any particular person; and 
persons of skill shall be competent witnesses to prove a forgery. [Cf. L. 
04, p. 86, 859; Cd. ’81, $856; L. ’91, p. 121, §9; 2 H. P. C., $ 65.] 


As to repeal of this section, see § 2304, and note. Present law, sce § 2292, supra 
See § 2702, supra, counterfeiting uncoined gold, ete. 


$ 2821. (7136.) Forcible Entry and Detainer, Defined. 

Every person who shall violently take or keep possession of any house 
or close with menaces, force, and arms, and without the authority of 
law, shall be deemed guilty of forcible entry or forcible detainer, as the case 
may be, and upon conviction thereof shall be fined in any sum not exceed- 
ing one thousand dollars. [L. ’54, p. 86, $60; Cd. 81, $858; 2 H. P. C., 
§ 67.] 


As to repeal of this section, see $ 2304, and note. Present law, see § 2508, supra, 
See supra, § §10 et seq., action for forcible entry and detainer. 


§ 2822. (7137.) Trespass upon Inclosed Lands. 

If any person, other than an officer on lawful business, shail go or tres- 
pass upon any inclosed lands or premises not his own, and shall fail, ner- 
lect, or refuse to depart therefrom immediately, and remain away until 
permitted to return, upon the verbal or printed or written notice of the 
owner or person in the lawful occupation of said lands, or premises, such 
trespasser shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be punished by fine not less than five nor more than fifty 
dollars, and shall be committed, in default of payment of the fine and costs 
imposed, to the jail of the county in which the offense is committed, one 
day for each two dollars of the said fine and costs: Provided, that any and 
all lands and premises inclosed by a lawful fence shall be deemed and con- 
sidered inclosed lands within the meaning of this section: And provided 
further, that any and all precipices, embankments, streams, lakes, or ponds, 
or other natural obstructions which equally secure them from trespass of 
any domestic animals, or shall be made so by artificial means, constituting 
any part of such inclosure, shall, for all purposes of this section, be deemed 
lawful fences. [L. ’90, p. 124, § 1; 2 H. P. C., § 70.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2665, supra. 
Injury by trespassers, see § 2659, supra. 
See supra, § 939 et seq., action for trespass, 


A person, though the owner, has no right doing he is a trespasser, and such possessor 
to forcibly invade the actual and peaceable has the right to defend himself and his pos- 
occupancy of land by another, even if the session, if unlawfully assailed by such 
latter holds the same without right. By so owner: White v. Territory, 3 W. T. 397. 


$ 2823. (7138.) Trespass upon Uninclosed Lands. 

If any person, other than an officer on lawful business, shall trespass 
upon any uninclosed lands or premises not his own, by the erection of any 
house, tent, or by continuing to camp or live thereon, after receipt from 
the owner or person in the lawful occupation of said lands or premises of 
verbal, written. or printed notice to vacate such lands or premises, such 
trespasser shall be deemed guilty of a misdemeanor, and upon conviction 
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thereof shall be punished as provided in the next preceding section. [L. 
‘90, p. 125, § 2; 2 H. P. C., $ 71.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2665, supra, trespass 
after warning. 


§ 2824. (7139.) Notice to Trespassers. 

Printed or written notices having attached thereto, by authority, the 
name of the owner or person in lawful occupation of said lands or prem- 
ises, and requiring all persons to forbear trespassing on said lands or 
premises, and to depart therefrom, posted in three conspicuous places on 
said lands or premises, shall be held and deemed to be sufficient prima 
facie evidence of notice, as mentioned in the last two preceding sections. 
[L. ’90, p. 128,8 12; 2 H. P. C., § 72.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2665, supra, trespass 
after warning. i 


§ 2825. (7140.) Trespassing Hunters, Arrest, Jurisdiction. 

Any owner or other legal occupant of any inclosed premises, used for 
meadow, pasture, cultivation, or other use, may post, at the usual place or 
places of entering upon the same, written or printed notices, forbidding 
persons to trespass upon said inclosed premises, for the purpose of hunting 
or pursuing game, without first obtaining the consent of the owner or legal 
occupant thereof; any person entering said lands for said purposes while 
said notices are so posted shall be deemed guilty of a misdemeanor, and for 
every such offense shall be punished by a fine of ten dollars, one-half of 
which shall be paid to the owner or legal occupant of such premises, and 
the other half into the school fund in the county in which the act of tres- 
pass is committed. For the carrying out of the provisions of this section, 
the owner or legal occupant of the premises may arrest the trespasser upon 
his premises, taken in the act, without a warrant, and take him before the 
nearest justice of the peace for trial, or may have a warrant issued as ip 
other cases of misdemeanor; and any natural barrier, as a river, lake, or 
other obstruction to the passage of stock, shall, for the purposes of this 
article, constitute an inclosure. [Cf. L. "75, p. 116, 85; L. ’77, p. 331, § 2; 
Cd. ’81, § 1204; L. ’83, p. 56, $$ 1-4; L. ’91. p. 121, § 10; 2 H. P. C., § 73.] 


~ As to repeal of this section, see $ 2304, and note. For present law, see $ 2665, supra, 
trespass after warning, not relating particularly to hunters. 

See supra, §§ 2230, 2189, and notes, disposition of fines. 

Query: As to whether, $ 12, L. ’88, p. 99, relating to trespassing hunters on inclosea 
lands, is repealed by this section? 


82826. (7141.) Willfully Removing Trees, etc., from Another’s Land. 

If any person shall willfully eut down, destroy, or injure any stand- 
ing or growing tree upon the lands of another, or shall willfully take or 
remove from any such lands any timber or wood previously cut or severed 
from the same, or shall willfully dig, take, quarry, or remove from any 
such lands any mineral, earth, or stone, such person, upon conviction there- 
of, shall be punished by imprisonment in the county jail not less than one 
month nor more than one year, or by fine not less than fifty nor more than 
one thousand dollars. [L. ’90, p. 126, $5; 2 H. P. C., 8 74.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2659, supra, partly 
covers this section. See note to $ 2301. 
Cited in 32 Wash. 652, 
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§ 2827. (7142.) Willfully Taking Fruit, etc., from Another’s Land. 

If any person shall willfully enter upon the garden, orchard, or other 
improved land of another, or in his possession, with intent to cut, take, 
carry away, destroy, or injure the trees, grain, grass, hay, fruit or vegetable 
products there growing and being, such person, upon conviction thereof, 
shall be punished by imprisonment in the county jail not less than one nor 
more than six months, or by fine not less than five nor more than fifty dol- 
lars. [L. ’90, p. 125, § 3; 2 H. P. C., § 75.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2659, supra, partly 
covers this section. See note to § 2301. 


$ 2828. (7144.) Injuring Trees on Streets or Highways. 

Every person who shall cut down, girdle, destroy, or injure any tree, 
timber, or shrub on the street or highway in front of any person’s house, 
village, town, or city lot, or on the commons or public grounds of any vil- 
lage, town, or city, or on the street or highway in front thereof, without 
lawful authority, shall be guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not more than fifty dollars, or by 
imprisonment in the county jail not more than twenty days, or by both 
such fine and imprisonment. [L. ’91, p. 122, § 11; 2 H. P. C., 8 77.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2659, supra, partly 
covers this section. See note to § 2301. 


§ 2829. Injuring Trees and Shrubs in Public Places. 

Whoever digs up, cuts down, girdles, defaces, or otherwise injures or 
mars any tree or shrub on any public highway, bicycle path, park or any 
public grounds used as a place of public resort, unless the same is deemed 
an obstruction by the road supervisor or person lawfully in charge of such 
highway, bicycle path, park or public grounds and removed under his or 
their direction, shall be deemed guilty of a misdemeanor, and be fined in 
any sum not less than five dollars nor more than one hundred dollars and 
the costs of prosecution. [L. *01, p. 301, $ 1.] 


As to repeal of this section, see $ 2304, and note. Present laws, §§ 2656, 2659, partly. 
cover this section. See note to $ 2301. 


$ 2830. (7145.) Malicious Injury to Freehold. 

If any person shall maliciously or wantonly cut down, destroy, or 
injure any bush, shrub, fruit, or other tree not his own, standing or grow- 
ing for fruit, ornament, or other useful purpose, or shall willfully break 
the glass in or deface any building not his own, or shall willfully break 
down or destroy any fence or hedge belonging to or inclosing land not his 
own, or shall willfully throw down, or open and leave down or open, any 
bars, gate. or fence, or hedge belonging to or inclosing land not his own, 
or shall maliciously or wantonly sever from the land of another any prod- 
uce thereof, such person, upon conviction thereof, shall be punished by 
imprisonment in the county jail not less than three months nor more than 
one year, or by fine not less than ten dollars nor more than five hundred 
dollars. [L. ’90, p. 127, $ 10; 2 11. P. C., $ 78.] 


As to repeal of this section, see $ 2304, and note. Present law, $ 2659, supra, partly 
covers this section. See note to $ 2301. 
See § 2703, supra, robbing sluice-boxes, etc. 
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$ 2831. (7146a.) Destruction, etc., of Monuments, etc., on Mining Claims 
Prohibited. 

Any person who shall willfully and maliciously deface, remove, injure 
or destroy any location stake, side post, corner post, landmark or monu- 
ment, or any other land boundary monument, the same having been erected 
or implanted for the purpose of designating the location, boundary or 
name of any mining claim, lode or vein of mineral, or for posting the name 
of the discoverer, locator or owner or date of discovery thereon; or any 
person who shall so deface, obliterate, remove or destroy any notice having 
been placed or posted upon any mining claim for the purpose of marking 
or identifying the same, shall be deemed guilty of a misdemeanor, and upon 
conviction thereof shall be punished by a fine of not less than one hundred 
dollars nor more than five hundred dollars, or by imprisonment in the 
county jail not exceeding one year: Provided, however, that the provisions 
of this act shall not apply to abandoned mining claims. [L. ’97, p. 221, § 1.] 


As to repeal of this section, see $ 2304, and note. The subject matter of this section 
may be covered by § 2656. Sce note to § 2301. 


$ 2832. (7147.) Malicious Injury to Railway Structure, etc. 

Any person or persons who shall purposely and maliciously break 
down, destroy, or injure any fence, gate, signboard, milepost, car, or other 
useful structure upon the line of anv railroad, shall be deemed guilty of 
a misdemeanor, and upon conviction thereof shall be fined in any sum not 
exceeding two hundred dollars, or be imprisoned in the county jail not 
exceeding one year, or by both fine and imprisonment. [Cf. Cd. ’81, $ 848; 
L. 791, p. 122, § 12; 2 H. P. C., § 80.] 


As to repeal of this section, see § 2304, and note. Present laws, §§ 2656, 2659, partly 
cover this section. See note to $ 2301. 


§ 2833. (7154.) Willful Injury to Bridges, etc. 

Every person who shall willfully and maliciously cut, break, injure. or 
destroy any bridge, mill dam, canal, flume, aqueduct, reservoir, or other 
‚structure erected to create hydraulic power, or to conduct water for mining 
or agricultural purposes, or to conduct water for the purpose of floating or 
carrying therein logs, timber, earth, or sand, or any embankment necessary 
to the same, or either of them, or shall willfully or maliciously make, or cause 
to be made, any aperture in such dam, canal, flume, aqueduct, reservoir, 
embankment, or structure, with intent to injure or destroy the same, shall, 
on conviction thereof, be fined in any sum not more than one thousand dol- 
lars, or be imprisoned in the penitentiary at hard labor not more than two 
years, or both such fine and imprisonment. ([Cf. L. ’62, p. 30, $ 1; Cd. ’81, 
§ 842; L. 791, p. 228, § 1; 2 H. P. C., § 85.] 

As to repeal of this section, see § 2304, and note. Present laws, §§ 2656, 2658, supra, 
partly cover this section. 
Cited in 44 Wash. 603. 


§ 2834. (7155.) Malicious Injury to Vessels, Logs, etc. 

If any person maliciously cut away, let loose, injure, or destroy any 
boom or raft of wood, logs, or lumber, or any boat or vessel fastened to any 
place, of which he is not the owner or legal possessor, he shall be punished 
by fine not exceeding five hundred dollars, and imprisonment in the county 
jail not more than one year, and shall also forfeit to the use of the person 


1260 


Cuap. IV] OFFENSES AGAINST PROPERTY. $8 2835-2837 


so injured double the amount of damages by him thereby sustained, to be 
recovered in an action at law. [Cd. ’81, $ 843; 2 H. P. C., $ 86.] 


As to repeal of this section, sce § 2304, and note. Compare § 2658. 
This section seems only partly covered by the act of 1909. See note to § 2301, supra. 


$ 2835. (7156.) Destruction of Dams, Dikes, etc, 

It shall be unlawful to cut or damage, break or destroy, any dike or dam 
erected or maintained in this state for the protection of lands from overflow ; 
and any person or persons so offending, upon conviction thereof, shall be 
fined any sum not exceeding three hundred dollars for each and every 
offense, which fine shall be paid over to the school fund of the county wherein 
the offense is committed. The person or persons so offending shall not, by 
the provisions of this section, nor by any judgment under this section, be ex- 
empted from any suit for damages brought by any person or persons injured 
by the cutting, breaking, damaging, or destroying of such dike or dam. 
[L. 791, p. 123, $ 16; 2 H. P. C., $ 88.] 


As to repeal of this section, sce $ 2304, and note. Present law, see $$ 2656, 2658, supra. 
See note to $ 2825, disposition of fines. 


§ 2336. (7160.) Unlawful to Tap or Interfere with Electric Wires, etc.— 
Penalty. 

It shall be unlawful for any person or persons to tap, or make connection 
with, or take currents of electricity from, in any unauthorized manner what- 
soever, any electric wire or cable, used by any person, town, city or electric 
company in this state for conducting electric currents over the same, or to 
tamper with any meter, or meters, of such person, town, city or company, 
or use their electricity, or diminish by any means or contrivance whatsoever, 
the free passage of any current or currents of electricity over any such wires 
or cables or through such meters, or to agree with or conspire with any other 
person or persons to do any of the aforementioned unlawful acts, and any 
person who shall violate any of the provisions of this section shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be punished by 
a fine of not less than ten dollars, nor more than one hundred dollars, or by 
imprisonment in the county jail not more than ninety days or both such fine 
and imprisonment. [L. ’97, p. 54, § 1.] 

As to repeal of this section, see $ 2304, and note. Present law, see $ 2657, supra. 


§ 2837. Unlawful to Injure or Remove Electric Wires. 

It shall be unlawful for anyone within the state of Washington to will- 
fully or wantonly and without the consent of the owner, take down, remove, 
injure, obstruct, displace or destroy any line erected or constructed for the 
transmission of electrical current, or any poles, wires, conduits, cables, insu- 
lators, or any support upon which wires or cables may be suspended, or any 
part of any such line or appurtenances or apparatus connected therewith; or 
to sever any wire or cable thereof, or in any manner to interrupt the trans- 
mission of the electrical current over and along any such line; or to take 
down, remove, injure or destroy any house, shop, building or other structure 
or machinery connected with or necessary to the use of any line erected, 
or constructed for the transmission of electrical current. [L. ’99, p. 180, $ 1; 
L. ’03, p. 198, $ 1.] 

As to repeal of this section, see $ 2304, and note. Present law, see $ 2657, supra. 
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$ 2838. Unlawful to Injure Electric Wire by Fires. 

It shall be unlawful for any person within the state of Washington to 
willfully or wantonly set any fire that shall result in the destruction or injury 
of any line erected or constructed for the transmission of electrical current 
or any poles, conduits, wires, cables, insulators, or any support upon which 
wires or cables may be suspended, or any part of any such line, or appurte- 
nances or apparatus connected therewith, or any house, shop, building or 
other structure or machinery connected with or necessary to the use of any 
line erected or constructed for the transmission of electrical current, or to set 
any fire that shall in any manner interrupt the transmission of electrical eur- 
rent over and along any such line. [L. ’99, p. 180, § 2; L. ’03, p. 199, § 2.] 


As to repeal of this section, see $ 2304, and note. This section may be covered by $ 2657, 
Supra, 


$ 2839. Penalty. 

Any person or persons violating any of the provisions of sections 2837 
and 2838, shall, upon conviction thereof, be punished by a fine not exceeding 
five hundred dollars, or imprisonment in the county jail not exceeding one 
year, or by both such fine and imprisonment in the discretion of the court. 
[L. ’99, p. 181, 8 3; L. ’03, p. 199, § 3.] 


As to repeal of this section, see § 2304, and note. See last previous sections and notes. 


§ 2840. Unlawful to Injure Booms. 

Any person who shall willfully and maliciously break, cut away, injure 
or destroy any boom lawfully established and being in any of the waters of 
this state, or make any cut or break in the same with intent to destroy the 
same, shall be deemed guilty of a felony, and on conviction thereof shall be 
punished by imprisonment in the state penitentiary for any term not exceed- 
ing five years. [L. ’01, p. 22, 8 1.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2658, supra, 


§ 2841. Unlawful to Destroy Marks and Brands on Logs. 

Every person who shall cut out, alter or destroy any mark or brand 
made or caused to have been made by the owner upon any log, spar, pile, 
boom stick, shingle bolt or other timber of value, lying or being in any of 
the waters of this state, or upon the beach or bank adjacent to such waters, 
without the consent of the owner thereof, shall, on conviction, be punished 
by a fine of not more than one hundred dollars, or by imprisonment in the 
county jail of not more than six months or by both such fine and imprison- 
ment. [L. ’01, p. 40, § 1.] 

As to repeal of this section, see $ 2304, and note. Present law, see $ 2594, supra, 


§ 2842. Malicious Injury or Destruction of Personal Property. 

Any person who shall unlawfully or maliciously injure or destroy the 
personal property of another shall be deemed guilty of a misdemeanor and 
on conviction thereof shall be fined in any sum not exceeding $100, or 
shall be committed to the county jail for a period not exceeding thirty (30) 
days. [L. ’03, p. 13, § 1.] 

As to repeal of this section, see $ 2304, and note. Present law, see $ 2667, 

Injury to improvements of settlers on unsurveyed land: See $ 2704, supra. 

For the protection of property and records on public land: See $5 2705-2707, supra. 
Posting advertisements on public property: See § 2708, supra, 
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To prevent removal of mortgaged property: See $ 2709, supra. | . 
Relating to sign-boards and mile-posts: See $$ 2716, 2717, supra, 

Poisoning honey bees: See $ 3265, infra. 

Malicious injury to animals: See $ 3289, infra. 

Interference with headgates or measuring-boxes: See $ 6396, infra, 


$ 2843. (7165.) Obtaining Money, etc., Under False Pretenses. 

If any person, with intent to defraud another, shall designedly, by color 
of any false token or writing, or any false pretense, obtain from any person 
any money, transfer, note, bond, or receipt, or thing of value, such person 
shall, upon conviction thereof, be imprisoned in the penitentiary not more 
than five years nor less than one year, or imprisoned in the county jail for 


eny length of time not exceeding one year. 


$ 853; 2 H. P. C., $ 234. 


As to repeal of this section, see $ 2304, and note. 


[L. ’54, p. 85, $ 54; Cd. ’8l, 


Present law, see $ 2601, supra. 


See supra, $ 2065, and notes, sufficiency of indictment, etc. 


See supra, $ 2074, and notes. 
See notes to $ 2152, evidence, ete. 


See supra, $ 2505, obtaining property under false pretenses. 

False pretenses in selling mines, false assays, ete.: See §§ 2711-2714, supra. 
Fraudulent sale of fruit or ornamental trees: See § 3123, infra, 

Deception as to incorporation of bank: See § 3340, infra. 


Cited in 11 Wash. 517; 14 Wash. 406, 
665; 33 Wash. 329; 34 Wash. 600; 49 
Wash. 32, 

False pretenses: See 1 Remington’s Di- 
gest, p. 1243, §§ 1-5; State v. Mendenhall, 
24 Wash. 12; State v. Phelps, 41 Wash. 
470; State v. Knowlton, 11 Wash. 512; 
State v. Riddell, 33 Wash. 324. 

The statute punishing the obtaining of 
property “by color of any false token or 
writing, or any false pretense,” does not 
restrict the false pretense to one in the na- 
ture of a “token or writing”: State v. 
Resff, 14 Wash. 664, following State v. 
White, 12 Wash. 417. 

A lady’s beaver shoulder cape is the sub- 
ject of larceny by false pretense under this 
section, classifying as such subjects “any 


money, transfer, note, bond, or receipt, or 
thing of value”: State v. Reiff, supra. | 

An information charging the obtaining 
of money under false pretenses, by pre- 
senting wildcat scalps to a county auditor, 
when the accused had not killed the wild- 
cats in said county or within a period of 
three months previous thereto, under this 
section, is not demurrable and the facts 
are not inapplicable to the crime charged 
by reason of Laws of 1905, page 122, 
making it a misdemeanor to offer scalps 
of wildcats that were killed out of the 
state or prior to the passage of the act; 
since the information does not show that 
the wildcats were killed out of the state 
or prior to the act: State v. King, 50 
Wash. 31. 


§ 2844. (7167.) Use of False Weights or Measures. 

Every person who uses any weight or measure, knowing it to be false, 
by which use another is defrauded or otherwise injured, is guilty of a misde- 
meanor. A false weight or measure is one which does not conform to the 
standard established by the laws of the United States. [Cf. L. ’86, p. 122, 
$$ 1-3; L. 791, p. 129, $ 33; 2 H. P. C., $ 236.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2637, supra. 


$ 2845. (7168.) Failure to Give Full Weight. i 

In all sales of coal, hay, and other commodities usually sold by the ton 
or fractional part thereof, the seller must give to the purchaser full weight 
at the rate of two thousand pounds to the ton; and in all sales of articles 
which are sold in commerce or trade by avoirdupois weight, the seller must 
give to the purchaser full weight, at the rate of sixteen ounces to the pound. 
Any person violating this section is guilty of a misdemeanor. [L. *86, p. 122, 
S222 H-P: C S237] 


As to repeal of this section, see § 2304, and note. Present law, see § 2637, supra. 
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§ 2846. (7175.) Misrepresentation of Pedigree of Animals Kept for 
Breeding. 

Any person who is the owner, agent, or keeper, or in any way interested 
in the ownership or the keeping, of any stallion, bull, ram, or boar, that may 
be kept for the use of the general public for pay, and who shall knowingly 
and willfully misrepresent the pedigree or blood of any such stallion, bull. 
ram, or boar, shall be guilty of a misdemeanor, and upon conviction thereof 
shall be fined in any sum not exceeding one hundred dollars, and shall be 
liable for all damages that may be sustained by reason of such misrepre- 
sentation. [Cf. L. ’88, p. 123, $ 1; L. ’91, p. 130, $ 35; 2 H. P. C., $ 243.] 


As to repeal of this section, see $ 2304, and note. Compare $ 2593, 
This and the next section hardly seem covered by the act of 1909, See note to $ 2301, 
supra. 


$ 2847. (7176.) Misrepresenting Pedigree of Animal in Making Sale. 

It shall hereafter be unlawful for any person to make, or cause to be 
made, and furnish or deliver, or use any false or fraudulent pedigree of any 
horse, cow, sheep or other domestic animal for the purpose of enhancing the 
value of such animal. Any person who shall by false statement or misrepre- 
sentation concerning pedigree, sell to another person any domestic animal 
not of the breeding or pedigree as represented, shall be liable to the pur- 
chaser of such animal in a civil action for double the price received for such 
animal. [Cf. L. “88, p. 123, $ 2; 2 H. P. C., $ 244; L. *95, p. 351, $ 1.] 


As to repeal of this section, see $ 2304, and note. Compare $ 2593. See note to last 
section. 


Cited in 43 Wash. 457, 


$ 2848. Failure to Pay Hotel or Board Bill. 

A person who obtains any food, lodging or accommodation at a hotel, 
boarding-house, restaurant, or lodging-house, without paying therefor, with 
intent to defraud the proprietor or manager thereof, or who obtains credit 
at a hotel, boarding-house, or lodging-house by the use of a false pretense, 
or who after obtaining board, lodging or accommodations at a hotel, board- 
ing-house, restaurant, or lodging-house, absconds or surreptitiously removes 
his baggage therefrom without paying for his food, lodging or accommoda- 
tion, is guilty of a misdemeanor, and on conviction thereof shall be fined in 
any sum not less than ten dollars nor more than fifty dollars, or imprison- 
ment in the county jail not less than ten nor more than thirty days. [L. ’99, 
p. 38, § 1; L. ’03, p. 244, § 1.] 

As to repeal of this section, see § 2304, and note. Present law, see § 2625, supra. 


Cited in 52 Wash. 313. ors, since the imprisonment is for the 
This section does not violate Const., fraud committed: In re Milecke, 52 Wash. 
Art. I, § 17, prohibiting imprisonment for 312, 
debt except in the case of absconding debt- 


§ 2849. Proof of Fraudulent Intent. 

Proof that lodging, food or other accommodation was obtained by false 
pretense or by false or fictitious sham or pretense of any baggage or other 
property, or that the person refused or neglected to pay for such food, 
lodging or other accommodation on demand, or that he gave in payment for 
such food, lodging or other accommodation bank check or draft on which 
payment was refused, or that he absconded without paying or offering to 
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pay for such food, lodging or other accommodation, or that he surrepti- 
tiously removed or attempted to remove his baggage shall be prima facie 
proof of the fraudulent intent mentioned in section 2848. [L. ’03, p. 244. 
$ 2.] 


This section would fall with the repeal of $ 2848, unless $ 2625 is construed as a con- 
tinuation of the earlier law, under $ 2300. 
Cited in 52 Wash. 314, 317. 


This section is not unconstitutional, as and order of proof: In re Milecke, 52 Wash. 
the legislature may prescribe the quantum 312, 


$ 2850. Drawing Check or Draft, Without Funds, a Felony. 

Any person who shall with intent to defraud, make, or draw, or utter, 
or deliver to another person any check, or draft, on a bank or other deposit- 
ory for the payment of money, knowing at the time of such drawing, or de- 
livery, that he has not sufficient funds in, or credit with said bank or deposit- 
ory, to meet said check, in full upon its presentation, shall be guilty of a 
felony, and upon conviction thereof shall be punished by imprisonment in 
the penitentiary for not more than five years or less than one year, or im- 
prisonment in the county jail for any length of time not exceeding one year. 
The word “credit”? as used herein shall be construed to mean an arrange- 
ment or understanding with the bank for the payment of such check or draft. 
[L. *05, p. 78, $ 1.] 


As to repeal of this section, see $ 2304, and note. Compare present law, $ 2601, supra, 
defining larceny, which covers this section in part only. See note to $ 2301. 


CHAPTER V. 
OFFENSES AGAINST PUBLIC JUSTICE AND OFFICIAL DUTY, 


$ 2851. (7185.) Perjury, Defined. 

Every person who, having taken an oath that he will testify, declare, 
depose, or certify truly before any competent tribunal. officer, or person in 
anv of the cases in which such an oath may by law be administered, willfully 
and contrary to such oath, states as tru. any material matter which he 
knows to be false, is guilty of perjury. [L. ’54, p. 83, 88 69, 70; Cd. ’81, 
$ 867; 2 H. P. C., § 102.] 

As to repeal of this section, see § 2304, and note. Present law, see §§ 2351, 2353, supra. 
Compare § 6648, 


See notes to § 2065. 
See supra, § 1269, perjury, defined. 


Cited in 21 Wash. 271; 43 Wash. 127. wherein by law it could be material, or by 

Under our statute, conviction for perjury using or consenting to its use after being 
can only take place for making a false af- sworn to, in such action or proceeding: 
fidavit when it is sworn to for the purpose State v. Smith, 3 Wash. 14. 
of being used in some action or proceeding 
$ 2852. (7186.) Term ‘‘Oath’’ Includes Affirmation. 

The term ‘‘oath,’’ as used in the last section, includes an affirmation 

and every other mode authorized by law of attesting the truth of that which 
is stated. [Cd. ’81, $ 868; 2 H. P. C.. § 103.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2354, supra. 


$ 2853. (7187.) Irregularly Administered Oath No Defense. 
It is no defense to a prosecution for perjury that the oath was adminis- 
tered or taken in any irregular manner. (Cd. ’81. 8 869; 2 H. P. C.. $ 104.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2355, supra. 
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§ 2854. (7188.) Incompetent Testimony No Defense. 

It is no defense to a prosecution for perjury that the accused was not. 
competent to give the testimony, deposition, or certificate of which falsehood 
is alleged. It is sufficient that he did give such testimony or make such 
deposition or certificate. [Cd. ’81, $ 870; 2 H. P. C., $ 105.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2355, supra. 


$ 2855. (7189.) Ignorance No Defense, When. 

It is no defense to a prosecution for perjury that the accused did not 
know the materiality of the false statement made by him, or that it did not 
in fact affect the proceeding in or for which it was made. It is sufficient that 
it was material, and might have been used to affect such proceeding. [Cd. 
"81, § 871; 2 H. P. C., $ 106.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2352, supra. 


§ 2856. (7190.) Deposition or Certificate Complete, When. 

The making of a deposition or certificate is deemed to be complete, 
within the provisions of this chapter, from the time when it is delivered by 
the accused to any other person, with the intent that it be uttered or pub- 
lished as true. [Cd. '81, $ 872; 2 H. P. C., $ 107.] | 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2356, supra. 


§ 2857. (7191.) False Statement, Defined. 

An unqualified statement of that which one does not know to be true 
is equivalent to a statement of that which one knows to be false. [Cd. ’8], 
$ 873; 2 H. P. C., $ 108.] | | 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2357, supra, 


§ 2858. (7192.) Penalty for Perjury and Subornation of. 

Every person eonvicted of the erime of perjury committed on the trial 
of or proceedings in a criminal action for a crime punishable with death or 
imprisonment for life shall be punished by imprisonment in the penitentiary 
not less than five nor more than twenty years; every person convicted of 
the crime of perjury committed in any proceeding in a court of justice, other 
than such criminal action, shall be punished by imprisonment in the peniten- 
tiary not less than three nor more than ten years; and every person convicted 
of the crime of perjury committed otherwise than in a proceeding before a 
court of justice, or convicted of the crime of subornation of perjury, however: 
committed, shall be punished by imprisonment in the penitentiary not less 
than two nor more than five years. [L. *69, p. 216, $ 76; Cd. ’81, § 874, 
2 H. P. C., § 109. ] 


As to repeal of this section, see § 2304, and note. Present law, see §§ 2351, 2353, supra. 
See supra, § 2851, notes, definition of perjury. 


§ 2859. (7193.) Oath of Office Excepted. 

So much of an oath of office as relates to the future performance of 
official duties is not such an oath as is intended by sections 2851 and 2852. 
(Cd. 781, $ 875; 2 H. P. C., $ 110.] 


As to repeal of this section, see § 2304, and note, 


§ 2860. (7194.) Subornation of Perjury, Defined. 
Every person who willfully procures another person to commit perjury 
is guilty of subornation of perjury, and is punishable in the same manner 
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as he would be if personally guilty of the perjury so procured. [L. ’54 
p. 89, $$ 71, 72; Cd. '81, $ 876; 2 H. P. C., § 111.] 
S to repeal of this section, see § 2304, and note. Present law, see § 2360, supra. 


See supra, § 2851, notes, definition of perjury. 
See supra, $ 2072, sufficiency of indictment, ete., for, 


) 


$ 2861. (7195.) Attempt to Suborn Perjury. 

If any person shall endeavor to procure or incite another to commit the 
erime of perjury, though no perjury be committed, such person, upon con- 
viction thereof, shall be punished by imprisonment in the penitentiary not 
less than one nor more than three years. [L. ’54, p. 89, $$ 71, 72; L. 69, 
p. 216, § 77; Cd. ’81, 8 877; 2 H. P. C., $ 112.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2361, supra. 
See supra, § 2851, and notes, definition ‘of perjury. 
See infra, § 2986, attempts to commit crime. 


§ 2862. (7196.) Soliciting to be Placed on Jury List. 

Any person who shall ask or request any sheriff, constable, or other per- 
son or persons whose duty it may be under the law to select or summon any 
jury or juror to be selected or put upon the jury, or shall procure or offer 
to procure for himself or for another person, or place upon any jury, or shall 
seck to have himself or another placed upon the list of jurors, that is now 
required by law to be made, shall be deemed guilty ofa misdemeanor. and 
upon conviction shall be fined in any sum not exceeding three hundred dollars. 
[L. ’88, p. 114, § 1; 2 H. P. C., $ 113.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2328, supra. 


§ 2863. (7197.) Misdemeanor to Select Soliciting Juror. 

Any sheriff, constable, or other person whose duty it may be under the 
law to select or summon a jury who shall select, summon, or place upon any 
jury any person whom he has been asked or requested to select or summon 
shall be deemed guilty of a misdemeanor, and upon conviction shall be fined 
in any sum not exceeding three hundred dollars. [L. *88, p. 114, $ 2; 2 H. 
P. C., 8 114.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2327, supra. 


§ 2864. (7198.) Failure to Attend as Witness. 

If any person who shall have been summoned as a witness on the part of 
the prosecution shall fail or refuse to attend at the time fixed for trial. 
without a reasonable excuse, the person so failing or neglecting shall be 
deemed guilty of a misdemeanor, and upon conviction thereof shall be pun- 
ished by a fine not exceeding two hundred dollars, or by imprisonment in 
the county jail not less than twenty-five days nor more than three months. 
or by both such fine and imprisonment, in the discretion of the court. 
[L. ’77,p. 99,8 9; Cd. 781, $ 1261; 2 H. P. C., $$ 115, 147.] 


As to repeal of this section, see § 2304, and note, 
See supra, § 2148, general attendance of witnesses. 
This section seems not covered by the act of 1909. See notes to $$ 2352, 2301, supra. 


§ 2865. (7199.) Fraud in Drawing Jurors. 

If any clerk of a superior court, or any other person, shall be guilty of 
any fraud, either by practicing on a jury-box previously to a draft, or in 
changing a juror, or any way in drawing of jurors, he shall, upon conviction 
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thereof, be fined in any sum not exceeding five hundred dollars. [L. ’54, 
p. 94, $ 107; Cd. ’81, § 922; 2 H. P. C.. § 116.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2327, supra. 


$ 2866. (7200.) Compounding or Ccncealing Crime. 

If any person, having knowledge of the commission of anv crime, shall 
take anv money, gratuity, reward. or any engagement therefor, upon an 
agreement or understanding, express or implied, to compound or conceal 
such crime. or not to prosecute therefor [or not give evidence thereof], he 
shall, on conviction thereof, be imprisoned in the county jail for anv length 
of time not exceeding one year, or be fined in any sum not exceeding one 
thousand dollars. [L. ’54, p. 95, $ 112; Cd. *81, $ 934; 2 H. P. C., § 117.] 


The words in brackets were incorporated in the Laws of 1854, but omitted from the Code 
vf 1881. 

As to repeal of this section, see § 2304, and note. Present law, see § 2367, supra. 

See supra, §§ 2126, 2127, 2129, compromising crime. 


§ 2867. (7201.) Judicial Officer Receiving Bribe. 

If any judge, justice of the peace, juror. commissioner, auditor, referee, 
arbitrator, or person summoned as a juror, shall accept, receive, or agree for 
in any way any bribe. present, or reward to him offered for the purpose of 
obtaining or influencing his opinion, judgment, verdict, sentence, report, 
or award, in any matter or cause depending or to be tried before him alone, 
or before him with others, he shall, on conviction thereof, be imprisoned in 
the penitentiary not more than seven years nor less than one year, or be 
imprisoned in the county jail not more than one year nor less than one month, 
and be fined in any sum not exceeding one thousand dollars. [L. ’54, p. 89, 
$ 73; Cd. ’81. 8 878; 2 H. P. C., $ 172.] 


As to repeal of this section, see § 2304, ard note, Present law, see §§ 2320, 2321, 2322, 
supra, 


§ 2368. (7202.) Executive or Legislative Officer Receiving Bribe. 

If any executive, judicial, or ministerial officer, or member of the legisla- 
ture, shall accept or receive [or agree to accept or receive] in any way any 
bribe, present. or reward to him offered, for the purpose of inducing or influ- 
eneing such officer to appoint any person to office, to give any vote or to 
execute any of the powers in him vested, or perform any duty of him required 
with partiality or favor, or otherwise than is required by law, or in considera- 
tion that such officer has appointed any person to any office, or voted, or 
exercised any power in him vested, or performed any duty of him required 
with partiality or favor, or otherwise contrary to law, he shall, on conviction 
thereof, be imprisoned in the penitentiary not more than ten years nor less 
than one year, or in the county jail not more than one year nor less than 
three months, and be fined in any sum not exceeding five thousand dollars. 
jl. 54. p. 89, § T; Cd. 781, § 879; 2 H. P. C., $ 173.] 


As tc repeal of this section, see $ 2504, and note. Present law, see $$ 2320, 2321, 2325, 
supra. 


An offer to bribe an officer to move for uniform system of school books is subject 
reconsideration of a resolution passed: by to indietment under this section; State v. 
the state board of education adopting a Womack, 4 Wash. 19. 


§ 2869. (7203.) Bribing or Attempting to Bribe Public Officer. 
Every persen who shall bribe or attempt to bribe or offer any present, 
bribe, or reward to any Judge, justice of the peace, Juror, commissioner, 
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referee, auditor, arbitrator, or person summoned as a juror, or to any execu- 
tive, judicial, or ministerial officer, or member of the legislature, for the pur- 
pose of influencing him in the exercise of any of the powers in him vested 
for the performance of any duty of him required, shall, on conviction thereof, 
be imprisoned in the county jail any length of time not exceeding one year, 
and fined in any sum not exceeding two thousand dollars, or fined only. 
[L. ’54, p. 89, § 75; Cd. ’81, $ 880; L. 791, p. 125, $ 23; 2 H. P. C., $ 174.] 


As to repeal of this section, see § 2304, and note. Present law, see §§ 2320, 2321, supra. 
See notes to § 2065, requisites of indictment, 


Cited in 4 Wash. 22, 25. for, and has not abrogated the common-law 

Our statute has not attempted to define crime of bribery: State v. Womack, 4 Wash, 
bribery; it merely asserts that certain acts 19, 25. See. also, Armstrong v. Van De 
constitute bribery, fixing the penalty there- Vanter, 21 Wash. 682. 


§ 2870. (7204.) Assisting Prisoner to Escape. 

Every person who shall convey into any penitentiary, jail, or house of 
correction, or house of reformation, any disguise, or any instrument, tool, 
weapon, or other thing adapted to or useful in aiding any prisoner there law- 
fully committed or detained to make escape, or shall, by any means what- 
ever, aid or assist any such prisoner in his endeavor to escape therefrom, 
whether such escape be attempted or effected, or not; and every person who 
shall aid or assist any prisoner in escaping, or in attempting to escape from 
any officer or person who shall have the lawful custody of such prisoner, or 
who shall forcibly rescue any prisoner from lawful custody of such persons, 
shall, on conviction thereof, be imprisoned in the penitentiary not more than 
four years nor less than one year, or imprisoned in the county jail any length 
of time not exceeding one year, and be fined in any sum not exceeding five 
hundred dollars. [L. ’54, p. 89, $ 76; Cd. ’81, § 881; 2 H. P. C., 8 175.] 

As to repeal of this section, see § 2304, and note. Present law, see § 2343, supra. 


§ 2871. (7205.) Officer Suffering Prisoner to Escape. 

If any jailer or other officer shall voluntarily suffer any prisoner in his 
custody, charged with or convicted of any criminal offense, to escape, he 
shall suffer, unless the prisoner so escaping be charged with or convicted of 
any capital offense, the like punishment and penalties as the prisoner so 
suffered to escape was sentenced to, or would be liable to suffer upon con- 
viction for the crime or offense wherewith he stood charged; and if the pris- 
oner was charged with or convicted of a capital offense, he shall be im- 
prisoned in the penitentiary not more than twenty years nor less than 
five years. [L. ’54, p. 90, § 77; Cd. ’81, § 882; 2 H. P. C., 8 176.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2344, supra. 


§ 2872. (7206.) Refusal to Receive or Negligently Allowing Escape. 

If any jailer or other officer shall, through negligence, suffer any pris- 
oner in his custody, upon conviction or upon any criminal charge, to escape, 
or shall willfully refuse to receive into his custody any prisoner lawfully 
committed thereto, on any criminal charge or conviction, or on any lawful 
process whatever, he shall, on conviction thereof, be imprisoned in the county 
jail not more than two years, and be fined not more than five hundred nor 
less than one hundred dollars, or fined only. [L. ’54, p. 90, $78; Cd. ’81, 
§ 883; 2 H. P. C., 8 177.] 


As to repeal of this section, see § 2304, and note. Present law, see §§ 2344, 2345, 2364, 
supra, 
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§ 2873. (7207.) Jail Breaking. 

If any person confined in any county jail upon any conviction for a 
criminal offense break such jail and escape therefrom, he shall be imprisoned 
in such prison not exceeding one year, to commence from and after the 
expiration of the former sentence, and fined not exceeding three hundred 
dollars. [Cd. ’81, $ 884; 2 H. P. C., 8 178.] 


As to repeal of this section, see § 2304, and note. 


[TITLE XV 


Present law, see § 2342, supra. 


§ 2874. (7208.) Resisting Officer. 

If any person knowingly and willfully resist or oppose any officer of this 
state, or any other person authorized by law, in serving or attempting to exe- 
cute any legal writ, rule, order, or process whatsoever, or shall knowingly 
and willfully resist any such officer in the discharge of his duties without 
such writ. rule, order, or process, he shall be punished by imprisonment in 
the county jail not exceeding one year, or by fine not exceeding one thousand 
dollars nor less than fifty dollars, or by both fine and imprisonment, at the 
discretion of the court. [L. ’54, p. 90, § 79; Cd. ’81, § 885; 2 H. P. C., $ 179.] 


As to repeal of this section, see § 2304, and note. Present law, see §§ 2331, 2366, supra. 
See notes to § 2065, requisites of indictment. 
See notes to § 2152, variance. 


Cited in 50 Wash. 230. 
See State v. Brown, 6 Wash. 609. 
An information for resisting an officer 


so as to show the essentials of a legal 
process: State v. Knapf, 50 Wash. 229. 
In a prosecution for resisting an officer 


in serving or attempting to execute uny 
legal writ, or process as defined by 
this section is defective where it simply 
charges unlawfully resisting an officer in 
the levying of an execution issued by a 
justice of the peace on a certain judg- 
ment; but the same must aver that the 
process was a “legal” process in the lan- 


in the levying of an execution which was 
fair on its face, it is error to exclude evi- 
dence of an infirmity in the judgment and 
that the officer had notice thereof; since 
an officer is not protected by a writ fair 
on its face unless he acted in good faith, 
and would be a trespasser if he had no- 
tice of the invalidity of the writ: Id. 


guage of the statute, or set out its terms 


$ 2875. (7209.) Refusal to Assist Officer. 

If any person, being lawfully required by any sheriff, deputy sheriff, 
coroner, constable, or other officer, willfully neglect or refuse to assist him 
in the execution of his office in any criminal case, or in any case of escape or 
rescue, he shall be punished by imprisonment in the county jail not more 
than six months, or by fine not more than one hundred dollars. [L. ’54, 
p. 90, § 79; Cd. ’81, 8 886; 2 H. P. C., $ 180.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2365, supra. 
See supra, § 2764, and notes, dispersion of unlawful assembly. 


§ 2876. (7210.) Corrupt Refusal of Officer to Execute Process. 

If any officer authorized to serve process shall willfully and corruptly 
refuse to execute any lawful process to him directed, and requiring him to 
apprehend or eonfine any person charged with or convicted of any offense, 
or shall willfully and corruptly omit or delay to execute such process, where- 
by sueh person shall escape and go at large, he shall, on conviction thereof, 
be imprisoned in the county jail not more than one year, or be fined not ex- 
eceding three hundred nor less than fifty dollars. [L. ’54, p. 90, § 86; Cd. 
M1. Soars 2 DUP. 8 181] 


As to repeal of this section, see § 2304, and note. Present law, see § 2365, supra, 
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$ 2877. (7211.) Willful Inhumanity to Prisoners. 

If any sheriff, jailer, or other officer shall be guilty of willful inhuman- 
ity or oppression to any prisoner under his care or custody, he shall, on 
conviction thereof, be imprisoned in the county jail not more than one 
year nor less than one day, and be fined in any sum not exceeding one thou- 
sand dollars. [L. *54, p. 90, $ 81; Cd. ’81, $ 888; 2 H. P. C., $ 182.] 


As to repeal of this section, see $ 2304, and note. 
This section is not covered by the act of 1909. See note to $ 2301, supra, 


$ 2878. (7212.) Official Nonfeasance and Misfeasance. 

If any officer shall willfully fail to perform any duty within the time 
and in the manner prescribed by law, or shall do any act which he shall be 
specially prohibited from doing by law, he shall, on conviction thereof, be 
fined in any sum not exceeding one thousand dollars, to which may be added 
imprisonment in the county jail for any length of time not exceeding six 
months. [L. *54, p. 90, $82; Cd. *81, $ 889; 2 H. P. C., $ 183.] 

As to repeal of this section, see $ 2304, and note. Present law, see $$ 2569, 2570, supra. 


$ 2879. (7213.) Failure to Pay Over Public Moneys, etc. 

If any officer or person required by law to collect, disburse, receive, or 
keep any public money shall willfully neglect or refuse to pay over such 
money at the time prescribed by law, or shall willfully refuse to pay any 
warrant lawfully drawn, or shall pay over a less valuable kind of money 
than that collected or received by him, or scrip or county or state orders in 
lieu of money so collected or received by him, in any sum whatever, he shall, 
on conviction thereof, be imprisoned in the county jail not exceeding one 
year nor less than one month, or be fined in any sum not exceeding five 

«thousand dollars, or both. [L. ’54, p. 91, $83; L. *73, p. 202, $ 92; Cd. *81, 
$ 890; 2 H. P. C., § 184.] 


As to repeal of this section, see § 2304, and note. Present law, see §§ 2569, 2570, supra. 
See infra, § 4081, penalty for failure to pay over by county officer. 


§ 2880. (7214.) Auditor Issuing Illegal Warrant. 

If any auditor shall knowingly issue any warrant not authorized by law, 
he shall. on conviction thereof, be imprisoned in the county jail not exceed- 
ing one year, and be fined in any sum not exceeding one thousand dollars, 
or be fined only. [L. ’54, p. 91, § 84; Cd. 781, $891; 2 H. P. C., § 185.] 


As to repeal of this section, see § 2304, and note. This section is not covered by the act 
of 1909, except by § 2570. See note to § 2301. 


$ 2881. (7215.) Officer Purchasing or Discounting Warrant. 

If any auditor, treasurer, sheriff, assessor, or county commissioner shall 
purchase, exchange, or receive in payment, during his term of office, any 
state or county order or demand for less than the amount of such order or 
demand, he shall, on conviction thereof, be fined in any sum not exceeding 
one thousand dollars. [L. ’54, p. 94, § 105; Cd. ’81, $920; 2 H. P. C., $ 155. ] 


As to repeal of this section, see § 2304, and note, This section is not covered by the act 
of 1909. See note to § 2301. 


§ 2882. (7216.) Usurpation of Official Authority, Defined. 
Every person who shall officiate in any place of authority without beine 
legally authorized shall be deemed guilty of usurpation, and upon convic- 
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tion thereof be fined in any sum not exceeding one thousand dollars. [L. 
vt, p. 91, § 85; Cd. ’81, $892; 2 H. P. C., $ 186.) 


As to repeal of this section, see § 2304, and note. Present law, see § 2336, supra. 


§ 2883. (7217.) Performing Official Duties Without Having Qualified. 

If any person elected or appointed to an office, or his deputy, shall per- 
form any of the duties of such office, without having taken an oath as pre- 
scribed by law, or before having given and filed the bond required of him, 
and in the manner prescribed by law, he shall, upon conviction thereof, be 
fined in any sum not exceeding one thousand dollars. [L. ’54, p. 91, § 86; 
Cd. ’81, $893; 2 H. P. C., § 187.] 

As to repeal of this section, see $ 2304, and note. Present law, see $ 2336, supra, 


§ 2884. (7218.) Corruptly Exacting Illegal Fees. 

If any officer, whose fees are stated by law, shall corruptly exact or ex- 
tort any greater fees for any services than by law are stated and allowed, 
or shall levy, demand, receive, or take under color of his office any bond, bill, 
or note, or other assurance or promise whatever, securing the payment of 
a greater sum of money for any service than he is by law authorized to 
demand or receive, he shall, on conviction thereof, be imprisoned in the 
county jail not exceeding one year, and be fined in any sum not exceeding 
one thousand dollars. [L. ’54, p. 91, $87; Cd. '81, § 894; 2 H. P. C., 8 183.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2612, supra, 
See infra, § 4080, penalty for taking illegal fees by officer. 
See infra, § 4087, penalty for accepting fees from soldier, ete, 


Cited in 50 Wash, 226. 


§ 2885. (7219.) Certain Officers to Complain of Violations of Law. 

It shall be the duty of all county school superintendents and school 
directors to make complaint in all eases which shall come to their knowledge 
of a criminal violation of the laws relating to schools and education. It shall 
be the duty of road supervisors to make complaint in all cases which shall 
come to their knowledge of a criminal violation of the laws relating to roads 
and highways. It shall be the duty of all constables and sheriffs to make 
complaint of all violations of the criminal law which shall come to their 
knowledge within their respective jurisdictions. [Cd. ’81, $895; 2 H. P. C., 
$ 189. ] 


As to repeal of this section, see § 2304, and note. This section is not covered by the act 
of 1909. See note to § 2301. 


Cited in 38 Wash. 107, 


§ 2886. (7220.) Penalty for Violation of Last Section. 

Any officer who shall willfully and knowingly violate or refuse to per- 
form the duty imposed by the next preceding section of this code shall be 
guilty of a misdemeanor, and on conviction thereof be punished by a fine 
of not less than one hundred dollars nor more than five hundred dollars, or 
by imprisonment in the county jail for not less than one month nor more 
than six months, or by fine and imprisonment, in the discretion of the court 
having jurisdiction thereof. [Cd. ’81, §896; 2 H. P. C., 8 190.] 


As to repeal of this section, see § 2304, and note. Sce note to last section, 
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§ 2887. (7221.) Conviction Under Last Section Vacates Office. 

A conviction of any officer, under the foregoing section, shall operate 
as a vacation of the office of the officer so convicted, and the office so vacated 
shall be filled in accordance with law. [Cd. ’81, § 897; 2 H. P. C., 191.] 


As to repeal of this section, see § 2304, and note. See note to last section, 


§ 2888. Tampering with a Witness. 

If any person shall willfully and corruptly hinder, prevent, or endeavor 
to hinder, or prevent, any person from appearing before any court of justice 
as a witness, or from giving evidence, in any action or proceeding, with 
intent thereby to obstruct the course of justice, he shall be deemed guilty 
of the misdemeanor of tampering with a witness, and, upon conviction 
thereof, shall be punished by imprisonment in the county jail for any period 
not exceeding one year, or by fine not exceeding one thousand dollars, or 
both, in the discretion of the court. [L. ’01, p. 16, §1.] | 

As to repeal of this section, see § 2304, and note. Present law, see $ 2363, supra. 


CHAPTER VL 
OFFENSES AGAINST PUBLIC MORALITY AND DECENCY. 


$ 2889. (7226.) Sodomy, Defined. 

Every person who shall commit the infamous and detestable crime 
against nature, either with mankind or with any beast, shall be deemed 
guilty of sodomy, and upon conviction thereof shall be punished by imprison- 
ment at hard labor in the state penitentiary for not less than ten nor more 
than fourteen years. [L. 93, p. 470, §1.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2456, supra, 
See notes to $ 2152, supra. f , , 
See supra, § 2748, assault with intent to commit crime against nature, 


Cited in 48 Wash. 698. 


§ 2890. (7227.) Degree of Sexual Penetration Necessary. 
Any sexual penetration however slight is sufficient to complete the crime 
against nature. [L. 793, p. 470, 8 2.] 


As to repeal of this section, see § 2304, and note, 


§ 2891. (7228.) Incest, Defined. 
Incest is the sexual commerce of persons related within the degrees 
wherein marriage is prohibited. [L. 795, p. 371, $1.] 
As to repeal of this section, see § 2304, and note. Present law, see § 2455, supra. 


Cited in 12 Wash. 547; 34 Wash. 223. Wash. 221; State v. Nugent, 20 Wash. 
Incest: See 2 Remington's Digest, p. 522; State v. MeGilvery, 20 Wash, 240; 
1454, $$ 1-8; State v. Glindemann, 34 State v. Wood, 33 Wash. 290, 


$ 2892. (7229.) Who Deemed Guilty of Incest. 

Persons being within the degrees of consanguinity or affinity, within 
which marriages are prohibited by law, who intermarry with each other, 
or who commit fornication or adultery with each other, or who carnally 
know each other, shall be deemed guilty of the crime of incest, and upon con- 
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viction thereof shall be punished by imprisonment in the state prison for any 
term not exceeding twenty years. [L. ’95, p. 371, $ 2.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2455, supra, 
See notes to preceding section, 
Cited in 20 Wash. 250, 523; 34 Wash. 223. 


§ 2893. (7230.) Adultery, Defined. Ä 
Adultery is the sexual intercourse between a married person and one 
who is not such married person’s husband or wife. [C£. Cd. ’81, $ 944; 2 
H. P. C., $193; L. *95, p. 372, $ 3.] 
As to repeal of this section, see $ 2304, and note. Present law, see $ 2457, supra. 
_ Cited in 39 Wash. 223; 48 Wash. 78, ecution of parties charged with adultery 


79. committed prior to the passage of the act: 
Solicitation to commit adultery is not in- State v. Oliver, 12 Wash. 547, 

dictable as an attempt to commit the crime: Under this section, an unmarried man 

State v. Butler, 8 Wash. 194. living in a state of adultery with a married 


The repeal of $ 192, 2 Hill's Penal Code, woman is guilty of the offense, the stat- 
by the Laws of 1895, page 371, without ute applving to both parties: State v. 
any saving clause as to prior offenses or Keith, 48 Wash. 77. See State v. Nel- 
pending cases, operated as a bar to the pros’ son, 39 Wash, 221, 


§ 2894. (7231.) Living in a State of Adultery. 

Every person who lives in a state of adultery, upon conviction thereof, 
shall be punished by imprisonment in the state prison not exceeding five 
years. [L. 795, p. 372, $ 4.] 


As to repeal of this section, see § 2304, and note. 
This section is not covered by the act of 1909. See note to § 2301. 


Cited in 39 Wash. 223; 48 Wash. 697. 


§ 2895. (7232.) Proof of Marriage. 

A recorded certificate of marriage, or a certified copy thereof, there 
being no decree of divorce, proves the marriage of a person for the purposes 
of this act. [L. ’95, p. 372, $ 5.] 


“Act” in this section refers to $$ 2891-2897, 
This section was not repealed by the law of 1909, and is duplicated at § 2153, supra. 


Cited in 39 Wash. 226, 


§ 2896. (7233.) Bigamy, Defined. 

Every person having a husband or wife living, who marries any other 
person, except in the cases specified in the next section, is guilty of bigamy. 
[L. ’95, p. 372, $ 6.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2453, supra, 
This section covers part of § 2898, infra. 


$ 2897. (7234.) Exceptions to Last Section. 
The last section does not extend,— 

1. To any person by reason of any former marriage whose husband or 
wife by such marriage has been absent for five successive years, without 
being known to such person within that time to be living; nor, 

2. To any person by reason of any former marriage which has been pro- 
nounced void, annulled or dissolved by the Judgment of a competent court. 
[L. 795, p. 372, § 7.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2453, supra, 
Compare $ 195 of 2 Hill's P. C., which appears to be repealed. 
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§ 2898. (7235.) Punishment for Bigamy. 

Any person guilty of bigamy shall be punished by imprisonment in the 
penitentiary not more than five years, or by fine not exceeding five hundred 
dollars and imprisonment in the county jail not more than one year. [L. 
‘54, p. 96, $116; Cd. 81, § 945; 2 H. P. C., § 194.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2453, supra. 
See supra, § 2896, bigamy defined, which repeals omitted portions of this section. 


$ 2899. (7236.) Knowingly Marrying Husband or Wife of Another. 

Every unmarried person who knowingly: marries the husband or wife 
of another, when such husband or wife is guilty of bigamy thereby, shall be 
punished by imprisonment in the penitentiary not exceeding three years, 
or by fine not more than three hundred dollars, or imprisonment in the 
county jail not exceeding one year. [Cd. '81, $947; 2 H. P. C., $ 196.] 

As to repeal of this section, see § 2304, and note. Present law, see § 2454, supra. 


§ 2900. (7237.) Prohibiting Solicitation of Divorce Business—Penalty. 

Whoever advertises, prints, publishes, distributes or circulates, or 
causes to be advertised, printed, published, distributed or circulated, any 
circular, pamphlet, card, hand bill, advertisement, printed paper, book, news- 
paper, or notice of any kind, offering to procure or obtain, or to aid in pro- 
curing or obtaining, any divorce, or the severance, dissolution or nullity of 
any marriage, or offering to engage or appear or act as attorney, counsel, or 
referee in any suit for alimony or divorce, or the severance, dissolution or 
nullity of any marriage, either in this state or elsewhere, shall be guilty of 
a misdemeanor. This section shall not apply to the printing or publishing 
of any notice or advertisement required or authorized by any law of this 
state. Any person convicted of the violation of the provisions of this 
section shall be punished by fine of not less than one hundred dollars, nor 
more than five hundred dollars, or by imprisonment in the county jail for 
not more than six months. [L. ’97, pp. 7, 8, §§ 1, 2.] 


As to repeal of this section, see § 2304, and note, Present law, see § 2463, supra. 


$ 2901. (7238.) Unlawful Cohabitation—Indecent Exposure. 

If any man or woman, not being married to each other, lewdly and 
viciously associate and cohabit together, or if any man or woman, married or 
unmarried, is guilty of open or gross lewdness, or designedly make any open 
and indecent or obscene exposure of his or her person, or of the person of 
another, every such person shall be punished by imprisonment in the county 
jail not exceeding six months, or by fine not exceeding two hundred dollars. 
[L. 54, p. 95, § 117; Cd. 781, $ 948; 2 H. P. C., $ 198.] 

As to repeal of this section, see $ 2304, and note. Present law, sce $ 2458, supra. 
Cited in 39 Wash. 223; 48 Wash. 78, 697, 


$ 2902. Conniving at Prostitution of Wife—Penalty. 

Every man who by force, intimidation, threats, persuasion, promises, or 
auy other means, places or leaves, or procures any other person or persons, 
to place or leave, his wife in a house of prostitution, or connives at, or con- 
sents or permits, the placing or leaving of his wife in a house of prostitution, 
or allows or permits her to remain therein, is guilty of a felony, and shall 
be punished, upon conviction thereof, by imprisonment in the penitentiary 
for not less than one year or more than ten years; and in all prosecutions 
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under this section the wife shall be a competent witness against her husband. 
[L. ’03, p. 230, $1.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2440, supra. 


$ 2903. Accepting Earnings of Prostitute, Soliciting Sexual Intercourse, etc. 

Any male person [who lives with, or] who lives off of, in whole or in 
part, or accepts any of the earnings of a prostitute, or connives in or solieits 
or attempts to solicit any male person or persons to have sexual intercourse, 
or cohabit with a prostitute, or who shall invite, direct or solicit any person 
to go to a house of ill-fame for any immoral purpose; or any person who 
shall entice, decoy, place, take or receive any female child or person under 
the age of eighteen years, into any house of ill-fame or disorderly house, or 
any house, for the purpose of prostitution; or any person who, having in 
his or her custody or control such child, shall dispose of it to be so received 
or to be received in or for any obscene, indecent or immoral purpose, exhibi- 
tion or practice, shall be deemed guilty of a felony and upon conviction 
thereof shall be imprisoned in the penitentiary not less than one year nor 
more than five years, and fined in any sum not less than one thousand dollars 
nor more than five thousand dollars. [L. ’03, p. 230, $ 2.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2440, supra. 


Void as to the bracketed words “who lives with,” for defect in the title: State v. Poole, 
42 Wash. 192, 


$ 2904. (7239.) Keeping House of Ill-fame. 

Every person who shall keep a house of ill-fame in this state, resorted 
to for the purposes of prostitution and lewdness, or who shall reside in such 
house for the purposes aforesaid, shall be deemed guilty of a misdemeanor, 
and on conviction thereof shall be punished by imprisonment in a common 
jail for a term not exceeding six months, or by a fine not exceeding five 
hundred dollars, or by both such fine and imprisonment, at the discretion of 
the court. [L. ’60, p. 296, § 1; Cd. ’81, § 1210; 2 H. P. C., $199.] 


As to repeal of this section, see § 2304, and note. 

The subject matter of this and the next three sections is not covered by the act of 1909, 
See note to § 2301. 

See infra, § 8319, houses of ill-fame declared nuisances, 

See supra, $ 2500, public nuisances defined. 

See infra, $ 2925, leasing premises for prostitution, etc, 


Cited in 22 Wash. 676. 


§ 2905. (7240.) Lessee as Keeper, Effect on Lease. 

Whenever the lessee of any house shall be convicted of the offense of 
keeping such house of ill-fame as aforesaid, the lease or contract for letting 
such house shall, at the option of the lessor, become void, and such lessor 
shall thereupon have the like remedy to recover the possession of such 
house as is provided against a tenant holding over after the termination of 
his lease. [L. ’60, p. 296, $2; Cd. ’81, § 1211; 2 H. P. C., $ 200.] 

As to repeal of this section, see § 2304, and note. See note to last section. 

See infra, $ 2925, letting premises for house of ill-tame, misdemeanor. 

Doubted, whether the title to the act of 1909 is broad enough to authorize a repeal of 
civil remedies. . 


§ 2906. (7241.) Keeper may be Required to Give Bonds, When. 
Every justice of the peace may, on the complaint of any citizen of the 
county, require sureties of the peace and good behavior from any person 
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who shall be guilty of keeping or maintaining houses reputed to be houses 
of bawdry and ill-fame; and every person being so ordered to find sureties 
of the peace and good behavior, who shall neglect or refuse to comply with 
such order. may, by said justice, be committed to the common jail in the 
county where the offense was committed for a term not exceeding thirty 
days; and the bond required, as aforesaid, shall be filed with the county 
auditor of the county where the offense was committed, and from said order 
the accused shall have the right to appeal to the superior court in the county 
within which the offense was committed. [L. ’60, p. 296, § 3; Cd. ’81, § 1212; 
2 H. P. C., $ 201.] 


As to repeal of this section, see § 2304, and note. See note to § 2904. 


§ 2907. (7242.) Keeper to Pay Costs, When. 

When any person, prosecuted under the next preceding section, shall 
be required to procure sureties of the peace and good behavior, such person 
shall pay costs of prosecution; and on failure so to do, shall be imprisoned 
in the county jail, at the discretion of the court having cognizance thereof, 
until such costs be paid and satisfied. [L. 60, p. 296, $ 4; Cd. ’81, $ 1213; 
2 H. P. C., $ 202. ] 

As to repeal of this section, see $ 2304, and note. See note to § 2904, 


$ 2908. (7243.) Prize-fighting, etc. 

Any person who, within this state, engages in, instigates, aids, or en- 
courages, or does any act to further, a contention or fight, with or without 
weapons, between two or more persons, or a fight commonly called a sparring 
mateh, in which the combatants are provided with gloves, or who sends or 
publishes a challenge or acceptance to a challenge for such a contention, 
prize-fight, sparring match, with or without gloves, or carries or delivers 
such a challenge or acceptance, or trains or assists any person or persons in 
training or preparing for such contention, prize-fight, or sparring match, 
shall be deemed guilty of a misdemeanor, and upon conviction thereof shall 
be punished by imprisonment in the county jail for a term of not less than 
thirty days nor more than one year, and by a fine of not less than fifty dol- 
lars nor more than one thousand dollars: Provided, that nothing in this 
section shall be so construed as to interfere with members of private elubs 
sparring or fencing for exercise among themselves. [Cf. L. ’86, p. 82, $1; 
L. ’90, p. 109, $1; 2 H. P. C., $ 203.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2556, supra. 
See supra, § 2769, agreement to fight, an affray. 


§ 2909. (7244.) Betting or Holding Stakes on Prize-fight, etc. 

Any person who bets, stakes, or wagers money or other property upon 
the result of such a fight, encounter, or contention, or holds or undertakes 
to hold money or other property so staked or wagered, to be delivered to or 
for the benefit of the winner thereof, shall be deemed guilty of a mis- 
demeanor, and upon conviction thereof shall be punished by imprisonment 
in the county jail for a term not less than thirty days nor more than one 
year, or by a fine of not less than fifty dollars nor more than one thousand 
dollars, or by both fine and imprisonment, at the discretion of the court. 
[L. 90, p. 109, § 2; 211. P. C., $ 204.] 

As to repeal of this section, see § 2304, and note. Present law, see $ 2006, supra, 
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§ 2910. (7245.) Duty of Officers as to Prize-fighting, etc. 

It shall be the duty of every peace officer in this state to see that sections 
2908 and 2909 are faithfully enforced, and when any such officer has reason 
to believe these sections are being violated, or are about to be violated, it 
shall be his duty forthwith to arrest any person or persons violating the 
provisions thereof, with or without warrant, and take him or them before 
the nearest committing magistrate of the county, to be dealt with according 
to law, and such peace officer may pursue and arrest any person or persons 
whom he has reason to believe have violated or are attempting to violate 
any of the provisions thereof, into any county in the state, and take such 
offenders into the county from whence they were pursued, before the proper 
magistrate. It shall be the duty of every judge on charging the grand jury 
to read these sections, and charge such grand jury to diligently inquire into 
any and all violations of the provisions of the same. [L. ’86, p. 83, $3; 2 H. 
P. C., $ 207.] 


As to repeal of this section, see § 2304, and note. Compare §§ 2556, 2557, supra. 
The subject matter of this section is not covered by the act of 1909. See note to § 2301. 


§ 2911. (7246.) Demoralizing Literature, etc.—Circulating. 

If any person shall import, print, publish, sell, lend, give away, distrib- 
ute, or show, or have in his possession with intent to sell-or give away, or to 
show or advertise, or otherwise offer for loan, gift, sale, or distribution. any 
obscene or indecent book, magazine, pamphlet, newspaper, story paper, writ- 
ing paper, picture, engraving, drawing, or photograph, or if any person shall 
design, copy, draw, photograph, print, utter, publish, or otherwise prepare 
any of the articles mentioned in this section, or shall write or print, or cause 
to be written or printed, a notice of any kind, giving information, or shall 
give information stating when, where, and how, or of whom or by what 
means, any of the articles mentioned in this section could be purchased or 
obtained, or if any person sells, lends, gives away, or shows, or has in his 
possession with intent to sell or give away, or to show or advertise, or other- 
wise offers for loan, gift, sale, or distribution, to any minor child, any book, 
pamphlet, magazine, newspaper, or other printed paper devoted to the pub- 
lication, or principally made up of, criminal news, police reports, or accounts 
of eriminal deeds, or pictures and stories of deeds of bloodshed, lust, or 
erime, or if any person exhibits upon any street or highway, or in any other 
place within view, or which may be within the view, of any minor child. any 
book, magazine, pamphlet, newspaper, writing paper, picture, engraving, 
drawing, photograph, or other article coming within the description of the 
articles mentioned in this section, or any of them, or if any person, in any 
manner, hires, uses, or employs any minor child to sell or give away. or in 
any manner to distribute, or who, having the care, custody, or control of 
any minor child, permits such child to sell, give away, or in any other man- 
ner to distribute any book, magazine, pamphlet, newspaper, story paper, 
writing paper, picture, engraving, drawing, photograph, or other article or 
thing coming within the description of articles and matter mentioned in this 
section, or any of them, upon conviction thereof shall be punished by im- 
prisonment in the penitentiary not exceeding three years, or by a fine not 
exceeding two thousand dollars: Provided, however, that if such obscene 
or indecent matter is circulated in any school or institution of learning, or 
in any charitable or reformatory institution, or in any jail or penitentiary, 

1278 


~- e _ 


CHAP. VI] OFFENSES AGAINST PUBLIC MORALITY AND DECENCY. $$ 2912-2915 


supported in whole or in part by public money or moneys raised by taxa- 
tion, then the minimum of imprisonment shall not be less than thirty days, 
and in all such cases imprisonment shall follow conviction. [Cf. L. ’54, 
p. 96, 3118; Cd. ’81, § 850; L. ’86, p. 122, $1; L. ’91, p. 126, $24; 2 H. P. C., 
§ 205.] 

As to repeal of this section, see $ 2304, and note. Present law, see $$ 2459-2462, supra. 


Sce supra, $ 2075, information sufficient if facts stated generally. 
Cited in 15 Wash. 445, 


See State v. Ulsemer, 24 Wash. 657. 


$ 2912. (7247.) Question of Obscenity or Indecency for Jury. 

The jury in all prosecutions under the next preceding section shall be 
the sole and exclusive judges as to whether or not the matter circulated is 
obscene or indecent. [L. ’86, p. 123, § 2; 2 H. P. C., $ 206.] 


As to repeal of this section, see § 2304, and note. 
The subject matter of this section is not covered by the act of 1909. See note to 
§§ 2253 and 2301. 


Cited in 24 Wash. 659. 


§ 2913. (7248.) Violation of Sepulcher. 

If any person, not being lawfully authorized, shall willfully dig up, dis- 
inter, remove, or convey away any human body, or the remains thereof. or 
shall knowingly aid in such disinterment, removal, or conveying away, every 
such offender, and every person accessory thereto, either before or after the 
fact, shall, upon conviction thereof, be imprisoned in the county jail not 
- exceeding one year, and be fined not exceeding one thousand dollars, or fined 
only. [L. ’d4, p. 96, $ 119; Cd. ’81, $ 951; 2 H. P. C., $ 208.] 


As to repeal of this section, see $ 2304, and note. Present law, see $$ 2489, 2491, supra. 
See infra, $$ 8408, 8409, possession of dead bodies for purpose of dissection, 


$ 2914. (7249.) Willful Injury to Cemetery. 

Every person who shall willfully disfigure, injure, or remove any tomb- 
stone, monument, fence, tree, or shrubbery around or within any cemetery, or 
shall use such cemetery for another purpose than a burying ground, he shall, 
upon conviction thereof, be imprisoned in the county jail not exceeding six 
months, and be fined in any sum not exceeding five hundred dollars, or shall 
be fined only. [L. ’54, p. 97,8 120; Cd. *81, § 952; 2 H. P. C., § 209.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2656, supra. 
See Laws of 1857, p. 28, $ 4, although omitted in Code of 1881, believed to cover same 
matter as this section. 


$ 2915. (7250.) Places of Amusement to be Closed on Sunday. 

Any person who shall keep open any playhouse or theater, race-ground, 
cock-pit, or play at any game of chance for gain, or engage in any noisy 
amusements, or keep open any drinking or billiard saloon, or sell or dispose 
of any intoxicating liquors as a beverage, on the first day of the week, com- 
monly called Sunday, shall, upon conviction thereof, be punished by a fine 
not less than thirty dollars nor more than two hundred and fifty dollars. 
All fines collected for violation of this section shall be paid into the common 


school fund. [Cf. Cd. ’81, $ 1266; L. ’91, p. 127, $25; 2 H. P. C., $ 210.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2494, supra. 
See supra, $ 2766, disturbing public worship. 

See supra, § 2767, Sunday riots, fighting, ete. 

See note to $ 2825, disposition of fines. 
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Cited in 21 Wash. 350; 47 Wash. 538; 
49 Wash. 461-463, 466. 

An information charging the keeping 
open of a saloon is good without alleging 
the sale of liquors, the opening of the sa- 
Joon being a distinct offense: State v. Bin- 
uard, 21 Wash. 349. 

This section was intended to prevent 
the opening of theaters for the purpose of 
giving plays or performances, and not to 
opening for the purpose of religious or 
other quiet, legitimate, and orderly exer- 
cises; and hence is not unconstitutional as 
an abridgment of the rights of individuals: 
State v. Herald, 47 Wash. 538. 


This section is not unconstitutional as 
unreasonable, arbitrary or unnecessary for 
the protection of public health, safety or 
morals, or objectionable as class legisla- 
tion, but is valid as an appropriate exercise 
of the police power: In re Donnellan, 49 
Wash. 460, 

The title to this act, “An act defining 
certain crimes and declaring their punish- 
ment and amending the code of 1881 and 
certain statutes on the same subject,” is 
sufficiently broad to include the re-enact- 
ment of a section of the code of 1881 
providing a punishment for keeping open 
a theater on Sunday: Id. 


§ 2916. (7251.) Business Houses to be Closed on Sunday. 
It shall be unlawful for any person or persons of this state to open on 


Sunday for the purpose of trade or sale of goods, wares, and merchandise, 
any shop, store, or building, or place of business whatever: Provided, that 
this section shall apply to hotels only in so far as the sale of intoxicating 
liquors is concerned, and shall not apply to drug-stores, livery-stables, or 
undertakers. Any person or persons violating this section shall be guilty 
of a misdemeanor, and on conviction thereof shall be fined in any sum not 
less than twenty-five dollars nor more than one hundred dollars. [Cf. Cd. 
"81, §§ 2067, 2068; L. ’91, p. 127, § 26; 2 H. P. C., $ 211.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2494, supra. 


Cited in 7 Wash. 323; 21 Wash. 350, 
351, 352; 28 Wash. 629; 49 Wash. 462, 
463. 

The statute does not purport to prohibit 
the transaction of all business, or to render 
ordinary business transactions void: Main 
v. Johnson, 7 Wash. 321, 323. 

The provision of this section does not re- 
late to the opening of barber-shops on Sun- 


where goods are offered for sale: State v. 
Krech, 10 Wash. 166. [Overruled.] State 
v. Nichols, 28 Wash. 628. 

As to performance of contracts: See 
Nelson v. Pyramid Harbor P. Co., 4 Wash. 
689; Go Fun v. Fidalgo Island Can. Co., 
37 Wash. 238. 

Sunday law: See State v. Binnard, 21 
Wash, 349, 


day, as the statute applies only to places 


§ 2917. Barbering on Sunday—Penalty. 

That it shall be unlawful for any person, persons or corporation to carry 
on the business of barbering on Sunday. Any person or persons violating 
the provisions of this section shall be guilty of a misdemeanor and upon 
conviction thereof shall be punished by a fine of ten dollars or imnrison- 
ment in the county jail for five days for the first offense, and by a fine of 
not less than twenty-five dollars nor more than fifty dollars, or imprisom- 
ment in the county jail for not less than ten days nor more than twenty-five 
days for the second and each subsequent offense. [L. *03, p. 68, $$ 1, 2.] 

As to repeal of this section, see § 2304, and note. Present law, see § 2494, supra, 
This act is constitutional: State v. Bergfeldt, 41 Wash. 234, 


$ 2918. (7252.) Officers to Prosecute Violators of Sunday Laws. 

It shall be the duty of any and all public officers of this state, knowing 
of any violation of this chapter, to make complaint, under oath, to the near- 
est Justice of the peace of the county in which the offense was committed. 
Anv public officer who shall refuse or willfully neglect to inform against 
and prosecute offenders against section 2916, supra, shall be deemed 
guilty of a misdemeanor, and on conviction shall be punished by a fine of 
not less than twenty-five dollars nor more than one hundred dollars, and the 
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court before which such officer shall be tried shall declare the office or ap- 
pointment held by such officer vacant for the remainder of his term. (Cf. 
Cd. 781, $$ 2069, 2070; L. 791, p. 127, § 27; 2 H. P. C., $ 212.] 


As to repeal of this section, see § 2304, and note. 
The subject matter of this section is not covered by the act of 1909. See note to § 2301, 
supra. 


“Chapter” refers to chapter 148 of the Code of 1881 [§ 2916, supra]. 
Cited in 39 Wash. 69. 


$ 2919. (7253.) Unlawful for Children to Enter Saloons. 

It shall be unlawful for any person or persons conducting, owning or 
maintaining any building, rooms, tents or places where spirituous, vinous, 
malt or other intoxicating liquors are sold or offered for sale, to permit any 
child or children, boy or girl, under the age of eighteen years, to enter the 
same to deliver any papers, messages, or for any other purpose whatsoever. 
{L. *95, p. 336, § 1.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2445, supra. 
Prohibiting the sale of intoxicating liquors within prescribed limits of state educa- 
tional institutions: See §§ 4742-4745, infra. 


$ 2920. (7254.) Unlawful for Children to Enter Houses of Prostitution. 
It shall be unlawful for any child or children, boy or girl, under the 
age of eighteen years, to enter into or become an inmate of any house or 
houses of prostitution, or room or rooms where the same is conducted, either 
as messengers, servants, or for any other purpose whatever, whether the 
same be under license or otherwise. [L. 795, p. 337, $ 2.] 
As to repeal of this section, see § 2304, and note. Present law, see § 2445, supra. 


§ 2921. (7255.) Unlawful for Children to Enter Gambling-houses. 

It shall be unlawful for any child or children, boy or girl, under the 
ave of eighteen years, to enter in, as messenger or otherwise, any gambling- 
house or houses, room or rooms, where any games of chance are played, 
either for money or for any other consideration whatever. [L. ’95, p. 337, 
$ 3.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2445, supra, 


§ 2922. (7256.) Liability of Owner or Operator of Such Houses. 

Any person or persons owning, operating or maintaining any of the 
places enumerated in the three preceding sections of this chapter, permitting 
or allowing in any way whatever any child or children, boy or girl, under 
eighteen years of age, to enter the same, shall be deemed guilty of a mis- 
demeanor, and upon conviction thereof shall be fined in any sum not less 
than fifty dollars, nor more than two hundred and fifty dollars or by im- 
prisonment in the county jail not exceeding ninety days, or by both such 
fine and imprisonment. [L. 795, p. 337, $ 4.] 


As to repeal of this section, see § 2304, and note. 

This section hardly seems covered by the act of 1909. See note to 8 2301. 

Compare § 2445, supra, which may be construed as a continuation of the three preceding 
sections, under § 2300. 

Owner to display sign: See § 6284, infra. 

Unlawful to employ female in saloon, etc.: Sce $ 6285, infra. 


§ 2923. (7259.) Sale of Lottery Tickets. 
Every person who shall sell any lottery tickets, or shares in any lottery. 


for the division of property to be determined by chance, or shall make or 
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draw any lottery or scheme for a division of property not authorized by law, 
on conviction thereof shall be fined in any sum not exceeding five hundred 
dollars: Provided, that nothing herein contained shall apply to any lottery 
for charitable purposes. [L. ’54, p. 93, $98; Cd. *81, $913; 2 H. P. C., 
$ 139.] 
As to repeal of this section, see $ 2304, and note. 
Cited in 19 Wash. 40. 


$ 2924. (7260.) Gambling. 

Each and every person who shall deal, [play], or carry on, or open, or 
cause to be opened, or who shall conduct, either as owner, proprietor, em- 
ployee, whether for hire or not, any game of faro, monte, roulette, rouge- 
etnoir, lansquenette, rondo, vingt-un (or twenty-one), poker, draw poker, 
brag, bluff, thaw, tan, or any banking or other game played with cards, dice, 
or any other device, whether the same be played for money, checks, credits, 
or any other representative of value, shall be guilty of a misdemeanor, and 
upon conviction thereof shall be punished by a fine of not more than five 
hundred dollars, and shall be imprisoned in the county jail until such fine 
and costs are paid: Provided, that such persons so convicted shall be im- 
prisoned one day for every two dollars of such fine and costs: And provided 
further, that such imprisonment shall not exceed one year: And still further 
provided, that anyone who shall carry on any chuck-a-luck, bunko, strap, 
sling, panel-house, or other swindling game shall be deemed guilty of a 
felony, and upon conviction shall be imprisoned in the penitentiary not 
exceeding five years for such offense. [Cf. L. 54, p. 93, §99; L. 79, §1; 
Cd. 781, $ 1253; 2 H. P. C., $ 140.] 


As to repeal of this section, see § 2304, and note. Present law, see §§ 2469, 2470, supra. 
The word “play” was contained in the act of 1879. 

See note to § 2065, supra, sufficiency of indictment, ete. 

See notes to § 2152, evidence, etc, 

See notes to § 2158, instructions, ete. 

See $ 2931, infra, conducting gambling resort. 


Cited in 9 Wash. 17; 32 Wash. 472, 


Present law, see §§ 2464-2468, supra. 


covered by this section; and this section 


474; 49 Wash. 300. 

The gravamen of this offense is the con- 
ducting of the game as owner, and it is 
unnecessary to name in the charge the 
names of the persons who participated in 
the game: State v. Wilson, 9 Wash. 16, 
19; Foster v. Territory, 1 Wash. 411. 

This act was treated as impliedly re- 
pealed by § 2931, infra, covering most of 
this section, in In re Dietrick, 32 Wash. 
471; but that point was clearly obiter as 
to the offense of “dealing” or “playing” 


§ 2925. 


has since been treated as still in force, in 
part: See cases, infra. 

This section is not limited to the con- 
ducting of public games, but includes 
games secretly carried on from which the 
public is excluded: State v. Preston, 49 
Wash, 298. 

Under this section, “each and every per- 
son” is prohibited from gaming and it 
is not necessary to allege the capacity im 
which the game was conducted: Id. 


(7261.) Leasing Premises for Gaming or Prostitution, 


Every person who shall let or rent any room or building for a gaming- 


house or house of ill-fame, or for rent'or hire shall permit to be dealt or 
carried on upon his premises any game prohibited by the last preceding 
section, shall be deemed guilty of a misdemeanor, and upon conviction there- 
of shall be fined in any sum not exceeding one hundred dollars. [Cf. L. ’73, 
p. 206, $ 111; Cd. 81, $$ 915, 1256; L. ’91, p. 124, § 20; 2 H. P. C., $ 141.] 

As to repeal of this section. sce § 2304, and note. As to gambling, compare § 2474. 


The subject matter of this net, as far as prostitution is concerned, is not covered by the 
act of 1909. See note to § 2301. 
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See supra, $ 2904 et seq., keeping houses of ill-fame. 
Recovery of money lost at gaming: See § 5315, infra. 
Lease for gaming premises, how terminated: See § 5316, infra, 


Cited in 22 Wash. 676. 


§ 2926. (7264.) Unlawful to Permit Gaming on One’s Premises. 

Any person who shall suffer or permit any of the acts or things for- 
bidden by or made punishahle by this title, to be done or carried on in any 
house, room, or shop, or other building whatsoever, or any boat, booth, gar- 
den, or other place of which he is the owner, or in the possession of which 
he is entitled, under sections 2924 and 2925, shall be guilty of a misdemeanor, 
and upon conviction thereof shall be punished by a fine of not more than 
five hundred dollars, and be imprisoned in the county jail until such fine 
is paid. ([Cf. L. *54, p. 93, § 100; L. ’79, p. 98,8 6; Cd. ’81, $ 1258; 2 H. P. C., 
$ 144.] 

As to repeal of this section, see $ 2304, and note. Present law, see $ 2474, supra. 


“This title” includes $8 1253-1262, both inclusive, of the Code of 1881, as amended by 
$5 20, 21, of the act of March 2, 1891, which sections are the same as $$ 2924-2929, 


As $ 2924 and this section are eufi- mitting the same to be done on one’s 
ciently explicit to enable the court, with premises, with sufficient certainty, they 
reasonable certainty, to determine what cannot be held void for uncertainty and 
the legislature intended and as they de- ambiguity: Foster v. Territory, 1 Wash. 
scribe the offense of dealing faro, or per- 411. 


$ 2927. (7265.) Duty of Officers to Inform and Prosecute. 

It shall be the duty of each prosecuting attorney, sheriff, constable. city 
or town marshal, or public officer, to inform against and diligently prosceute 
any and all persons whom they shall have reasonable cause to believe guilty 
of a violation of the provisions of this title. [L. 779, p. 98, 37; Cd. ’81, 
$ 1259; 2 H. P. C., § 145.] 

As to repeal of this section, see § 2304, and note. 

This and the next four sections are not covered by the act of 1909. See note to 
§ 2301, supra. 

Seo infra, § 3967. 

See note to § 2926. 

See supra, §§ 2885-2887, duty of officers and penalty for neglect. 


$ 2928. (7266.) Penalty for Failure to Inform and Prosecute. 

Any officer named in the preceding section, who shall refuse or will- 
fully neglect to inform against and prosecute offenders against this act, shall 
be deemed guilty of a misdemeanor, and on conviction shall be punished by a 
fine of not less than fifty nor more than five hundred dollars, and the court 
before which such officer shall be tried shall declare the office, or appoint- 
ment held by such officer, vacant for the balance of his term. [L. 79, p. 98, 
$ 8; Cd. 81. § 1260; 2 H. P. C., § 146.] 


As to repeal of this section, see § 2304, and note. See note to § 2927. 
Note, ete., for gambling debt void—Exception, see $ 5317, infra. 

See note to $ 2926. 

See supra, § 2887, vacation of office for failure to enforce certain law3. 


$ 2929. (7268.) Innocent Games for Pastime Permitted. 
No person shall be deemed guilty of gambling who shall play at any 
game of chance or skill for amusement or pastime only, and not for gain to 
* himself or another. [Cf. L. ”79, p. 99, 811; Cd. ’81, $ 1262; 2 IL. P. C., $ 149.] 
As to repeal of this section, see $ 2304, and note. See note to $ 2927, 


Cited in 49 Wash, 301, 
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$ 2930. (7269.) Penalty for Gambling with Indian—Duty of Officers. 

Every white man, negro, half-breed Indian, kanaka, or Chinaman who 
shall play at any game of ecards or any game of chance with any Indian, for 
fun, pleasure, luck, money, or anything of value whatever, or for anything 
whatever, and every white man, negro, half-breed Indian, kanaka, or China- 
man who shall run horses on a wager of any kind, or for pastime, with an 
Indian, shall be subject, on conviction thereof, for each and every offense, 
to a fine of not less than fifty dollars and not exceeding five hundred dollars, 
or to imprisonment not exceeding six months, or to both such fine and im- 
prisonment; and it is hereby made the duty of any prosecuting attorney 
having knowledge of the violation of this section to prosecute the offender, 
and of every sheriff or constable having such knowledge to report the same 
to a justice of the peace in the county in which such offense was committed, 
or to the prosecuting attorney or grand jury for such county. [Cf. L. ’77, 
p. 198, $1; Cd. ’81, $ 914; L. ’91, p. 125, $ 22; 2 H. P. C., $ 150.] 


As to repeal of this section, see $ 2304, and note. See note to $ 2927, 
See supra, $ 2924, gambling. 


$ 2931. Maintaining of Gambling Resorts. 

Any person who shall conduct, carry on, open, or cause to be opened, 
either as owner, proprietor, employee, or assistant, or in any manner what- 
ever, whether for hire or not, any game of faro, monte, roulette, rouge et 
noir, lansquenette, rondo, vingt-un (or twenty-one), poker, draw-poker, brag, 
bluff, thaw. tan, or any banking or other game played with cards, dice or any 
other device, or any slot machine, or other gambling device, whether the 
same be played or operated for money, checks, credits, or any other repre- 
sentative or thing of value, in any house, room, shop, or other building what- 
soever, boat, booth, garden or other place, where persons resort for the pur- 
pose of plaving, dealing or operating any such game, machine or device, 
shall be guilty of a felony, and upon conviction thereof shall be imprisoned 
in the penitentiary for the period of not less than one nor more than three 
years. [L. ’03, p. 63, $ 1.] 

As to repeal of this section, see $ 2304, and note. Present law, see $ 2469, supra. 
See $ 2924, supra, gambling. 


This act is a complete law in itself and § 2924, supra, in conflict therewith: In re 
by implication repeals the provisions of Dietrick, 32 Wash. 471, 


§ 2932. Maintaining Slot-machines. 

Any person or persons who shall conduct, maintain, exhibit in a public 
place or operate either as owner or owners, proprietor or proprietors, lessee 
or lessees, employee or employees, agent or agents any nickel-in-the-slot 
machine or other device of like character, wherein there enters an element 
of chance, whether the same be played or operated for money, checks, 
eredits, or any other representative of value, or for any property or thing 
of value whatever, shall be guilty of a misdemeanor and upon conviction 
thereof shall be punished by a fine of not less than ten dollars, nor more than 
one hundred dollars, and in default of the payment of the fine imposed shall 
be imprisoned in the county jail one day for each two dollars thereof. [L. 
‘01, p. 311. § 1; L. 703, p. 64, § 1.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2472, supra. 
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§ 2925. Possession Prima Facie Evidence. 

For the purposes of trial and conviction under this act the possession 
of any such machine or device or keeping the same in any place accessi!.le to 
the publie shall be prima facie evidence against the person in possession 
thereof of guilt under this act. [L. *01, p. 311, $ 2.] 


“Act” in this and following section refers to 88 2932-2934. 

This and the next section are not expressly repealed and would not fall with the repeal 
of $ 2932, if the present law is construed as a continuation (under $ 2300), and these sec- 
tions may be still in force. 


§ 2934. Disposition of Fines. 

Any fine imposed under this act shall be paid into the county treasury 
of the county wherein such conviction was secured, for the benefit of the 
school fund. [L. ’01, p. 312, $ 3.] 


See note to last section, 


$ 2935. Unlawful Enticement, 

Any person who shall entice a female under the age of eighteen years 
from the custody of her parents, guardian, or other person having lawful 
control of her, for any unlawful purpose, shall upon conviction thereof be 
fined in any sum not exceeding one thousand dollars or imprisoned in the 
county jail not exceeding one year, or be fined and imprisoned. [L. ’07, 
p. 46, § 1.) 


As to repeal of this section, see § 2304, and note, Present law, see § 2439, supra. 
See supra, § 2410, kidnaping. 


CHAPTER VII. 
OFFENSES AGAINST PUBLIC HEALTH, SAFETY AND CONVENIENCE. 


§ 2936. (7275.) Selling Diseased or Unwholesome Provisions. 

Every person who shall knowingly sell any kind of diseased, corrupted. 
or unwholesome provisions, whether for meat or drink, without making the 
same fully known to the buyer, shall, on conviction thereof, be imprisoned 
in the county jail not more than one year, and be fined not exceeding one 
thousand dollars, or fined only. [L. 754, p. 97, $ 122; Cd. ’81, $ 953; 2 H. 
P. C., $ 213.] 


As to repeal of this section, see § 2304, and note. 
Combination of poisonous substances with bread, etc.: See $ 5449, infra, 


$ 2937. (7276.) Selling Active Poisons Without Label. 

Every apothecary, druggist, or other person who shall sell and deliver 
any arsenic, corrosive sublimate, prussic acid, strychnine, or other active 
poison, without having the word ‘‘poison,’’ and the true name thereof in 
English, written or printed upon a label attached to the vial, box, or parcel 
containing the same, shall, on conviction thereof, be imprisoned in the county 
jail not more than six months, and be fined in any sum not exceeding one 
hundred dollars, or fined only. [L. *54, p. 97, $ 123; Cd. ’81, $ 954; 2 H. P. 
C., $ 214.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2508, supra. 
See infra, $ 8445 et seq., who may compound drugs, 
See infra, $ 8458, penalty for adulteration of. 
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§ 2938. (7277.) Sale of Poisonous Drugs to Indians or Infants. 

It shall be unlawful for any druggist or other person to sell, give, or 
in any manner furnish to any Indian, minor, intoxicated person, or person 
of unsound mind, any poisonous drug or compound destructive of human or 
animal life. [L. ’75, p. 105, $ 1; Cd. '81, $ 935; 2 H. P. C., $ 151.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2508, supra. 


$ 2939. (7278.) Register of Persons Purchasing Poisonous Drugs. 

Every druggist shall keep a book in which he shall register the name of 
any person purchasing or receiving from him any such poisonous drug or 
compound, unless the same shall be furnished upon the prescription of a 
competent physician, together with the name of such drug or compound, 
and the time when it was furnished. [L. ”5, p. 105, $ 2; Cd. ’81, $ 936; 
2 H. P. C., $ 152.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2508, supra, 
See infra, § 8459, druggist to keep record of sales. 


$ 2940. (7279.) Putting Out Poison Without Notice, 

Every person who shall place any poison outside of his own buildine or 
out-buildings, for the destruction of noxious animals, or for any purpose 
whatever, shall give notice to all persons or families residiny within one 
mile of the place where such poison is used, by posting notices in three of 
the most public places within one mile of where said poison is to be put 
out; but this notice shall not apply to such use of poison within the limits 
of an incorporate town. [L. ’75, p. 106, $ 3; Cd. *81, $ 937; 2 H. P. C., 
$ 153.] 


As to repeal of this section, see $ 2304, and note. 
This section is not covered by the act of 1909. See note to $ 2301, 


$ 2941. (7280.) Penalties for Violating Last Three Sections. 

Every person violating any of the provisions of the last three preceding 
sections shall be fined in any sum not exceeding five hundred dollars, and 
may be imprisoned until the fine and costs are paid. [L. ’75, p. 106, $ 4; Cd. 
'81, $ 938; 2 H. P. C., $ 154.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2508, supra. 


$ 2942. (7281.) Prescription by Intoxicated Physician, etc. 

If any physician or other person, while in a state of intoxication, shall 
prescribe any poison, drug, or other medicine to another person, to his in- 
jury, he shall, on conviction thereof, be imprisoned in the county jail for 
any length of time not exceeding one year, and fined not exceeding five hun- 
dred dollars, or fined only. [L. ’o4, p. 97, § 124; Cd. ’81, $ 955; 2 II. P. C., 
$ 216.] 

As to repeal of this section, see $ 2304, and note. Present law, see $ 2402, supra, confined 
to manslaughter. See note to § 2301, supra. 


§ 2943. (7282.) Sale of Morphine Regulated. 

It shall not be lawful for any druggist or other dealer in drugs or medi- 
eines to sell or offer for sale any sulphate or other preparations of mor- 
phine in any bottle, vial, envelope, or other package, unless the same shall 
be wrapped in a searlet paper or envelope, and all bottles or vials used for 
the abuve purposes shall have in addition to said scarlet wrapper a scarlet 
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label lettered in white letters, plainly naming the contents of said bottle. 
[L. *86, p. 158, $ 1; 1 H. C., $ 3069.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2509, supra. 
See infra, $ 8457 et seq., sales of drugs by pharmacists. 


$ 2944, (7283.) Penalty for Violating Last Section. 
Anyone violating the provisions of the above section shall be guilty of 

a misdemeanor, and on conviction thereof shall be fined not less than ten 
nor more than fifty dollars, at the discretion of the court, for each and 
every violation of the preceding section. [L. ’86, p. 159, $ 2; 1 H. C., 
$ 3070.] | 

As to repeal of this section, see $ 2304, and note. Present law, see $ 2509, supra. 

Cited in 41 Wash. 3. 


§ 2945. (7284.) Resorts for Opium Smoking. 

Any person or persons who shall hereafter keep a house, cellar, or any 
other place in which such person or persons, or any other person or persons, 
smoke or inhale opium, shall be deemed guilty of a misdemeanor, and upon 
conviction thereof in any court of competent jurisdiction shall be fined in 
any sum not exceeding one thousand dollars, or imprisonment not more than 
one year, or both, in the discretion of the court. [Cd. ’81, $ 2072; 2 H. P. 
C., $ 216.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2670, supra. 


$ 2946. (7285.) Opium Smoking. 

Any person or persons who shall smoke or inhale opium, or who shall 
visit such house, cellar, or other place for the purpose of smoking or inhal- 
ing opium, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall, for the first offense, be fined in any sum not exceeding one 
hundred dollars, or imprisonment not to exceed one month, or both, in the 
discretion of the court; and for any subsequent offense, such person or per- : 
sons so offending shall be imprisoned not to exceed three months: Provided 
always, that all opium, pipes, or other apparatus used for smoking or in- 
haling opium, that may be taken by any officer, the judge or justice of the 
peace trying the cause shall as additional penalty order the same to be de- 
stroyed by the officer so taking the same, immediately after the trial. [C£. 
Cd. ’81, $ 2073; L. ’83, p. 30,8 1; 2 H. P. C., $ 217.] 

As to repeal of this section, see § 2304, and note. 
Compare § 2670, present law as to keeping opium joints. 


This and the next section as to smoking opium are not covered by the act of 1909. See 
§ 2301, supra. 


Cited in 1 Wash. 175. the ground that it involves a deprivation of 
The provision of the statute against liberty and property without due process 
opium smoking is not unconstitutional on of law: Ah Lim v. Territory, 1 Wash. 106. 


§ 2947. (7286.) Evidence in Opium Smoking Cases, 

It shall not be necessary, in order to prove the guilt of any person or 
persons keeping such house or other place for smoking or inhaling opium. 
that anyone should be found smoking or inhaling therein; but the finding 
of the pipes, opium, or other appliances used for the purpose of smoking or 
inhaling opium therein, shall be deemed sufficient evidence of the violation 
of the last two sections. Nor shall it be deemed necessary, in order to prove 
the guilt, or to convict any person or persons of smoking or inhaling opium, 
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that they shall be found in the act of smoking or inhaling; but evidence 
that such person or persons were found in such house or other place, in 
possession of opium pipes or under the influence of opium, shall be deemed 
sufficient evidence for conviction. [Cd. ’81, $ 2074; 2 H. P. C., $ 218.] 


As to repeal of this section, see § 2304, and note. See note to last section. 
Health of female employees to be protected: See $ 65606, ir fra. 


§ 2948. (7288.) Sale of Adulterated Dairy Products. 

No person or persons shall sell or exchange, or expose for sale or ex- 
change, any unclean, unwholesome, or adulterated milk, nor any article of 
food manufactured therefrom, or of cream from the same. Any person vio- 
lating any of the provisions of this section shall be deemed guilty of a mis- 
demeanor, and upon conviction thereof, shall be punished by a fine of not 
less than fifty dollars ($50) nor more than two hundred dollars ($200), or 
by not less than one month nor more than three months’ imprisonment in 
the county jail, or by both such fine and imprisonment. [L. *90, p. 103, 
$$ 1, 3; 2 H. P. C., $ 220.] 


As to repeal of this section, see $ 2304, and note. Present law, see $$ 2512-2515. 
Prohibiting the sale of adulterated milk: See $ 5451, infra. 


§ 2949. (7293.) Obstructing Public Highways, etc. 

Every person who shall in any manner obstruct any public highway, 
turnpike, plank road, or bridge, or injure any material used in the construc- 
tion of such road or bridge, shall, on conviction thereof, be fined in any sum 
not exceeding five hundred dollars. [L. ’54, p. 91, $ 102; Cd. ’81, $ 917; 
2 H. P. C., § 221.] 


As to repeal of this section, see § 2304, and note. 
This and the next section not covered by the act of 1909. See note to § 2301. 


Cited in 34 Wash, 596. 
Sce State v. Horlacher, 16 Wash. 325. 


§ 2950. (7294.) Obstructing Highway by Driving Stock. 

Any person or persons who shall, by driving stock along or near pub- 
lie highways, and cause such highway to be obstructed with stones, earth, 
or other debris, and shall permit such obstruction to remain for more than 
twenty-four hours, shall be deemed guilty of a misdemeanor, and upon con- 
vietion shall be fined in any sum not exceeding two hundred dollars. [Cf. 
L. ’88, p. 106, $ 1; L. 791, p. 128, $ 28; 2 H. P. C., $ 222.] 


As to repeal of this section, see § 2304, and note. Sce note to last section. 


$ 2951. (7295.) Injury to Improved Roads, Bridges, Telegraphs, etc. 

If any person shall willfully break down, injure, or remove or destroy 
any free or toll bridge, railway, plank road, macadamized road, or anv 
gate upon any such road, or any lock or embankment of any canal, or any 
telegraph post or wire, such person, upon conviction thereof, shall be pun- 
ished by imprisonment in the penitentiary not less than six months nor more 
than two years, or by fine not less than fifty nor more than one thousand 
dollars. [Cf. L. ’90, p. 126, $ 8; L. ’91, p. 128, $ 29; 2 H. P. C., $ 223.] 

As to repeal of this section, see $ 2304, and note. Present law, see $ 2656, supra, 
See intra, $ 2980, willtul injury to telegraph apparatus. 
§ 2952. (7296.) Failure of Road Supervisor to Perform Duty. 

If any supervisor of roads fail to keep the highways and bridges in his 

road district in as good repair as the available labor or other means of such 
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distriet will enable him to do, or fail to discharge any other duty required 
of him by law, he shall, on conviction thereof, be fined in any sum not ex- 
ceeding two hundred dollars, and upon prosecution for neglecting to kecp 
a highway in good repair, it shall be sufficient to prove that such highway 
is commonly reputed as such. [L. ’54, p. 94, $ 106; Cd. 81, $ 921; 2 H. P.C., 
$ 232. ] 

As to repeal of this section, see § 2304, and note. 

This section is not covered by the act of 1909. See note to § 2301. 

Unlawful use of traction engine on highways: See § 2719, supra. 


See infra, § 5580, duty of road supervisors. 
Fast driving on bridge: See § 2718, supra. 


$ 2953. (7298.) Willful Injury to Guide-boards, Monuments, etc. 

If any person shall willfully break down, injure, remove, or destroy 
any monument erected or used for the purpose of designating the boundary 
of any town, tract, or parcel of land, or any tree marked for that purpose, 
or shall willfully break down, injure, remove or destroy anv mile-stone, 
board, or post, or any guide or finger-board, erected or placed upon any road 
or highway, or shall willfully alter or deface the inscription upon any such 
stone, post, or board, or shall willfully extinguish any lamp, or break, injure, 
destroy, or remove any lamp, lamp-post, sign or sign-post, or any railing 
or posts erected upon any street, highway, sidewalk, court, or passage, such 
person, upon conviction thereof, shall be punished by imprisonment in the 
county jail not less than three months nor more than one year, or by fine 
not less than ten dollars nor more than five hundred dollars. [Cf. L. ’d4, 
p 86, $ 62; Cd. ’81, $ 927; L. 790, p. 127, § 11; 2 H. P. C., $ 223.) 


As to repeal of this section, see § 2304, and note. Present law, see § 2656, supra. 


§ 2954. (7299.) Willful Injury to Public Property. 

Any person who shall willfully or maliciously cut, carve, otherwise de- 
face, or injure any guide-board, bridge, building, column, monument, or 
structure, grounds or trees, belonging to the public, or any incorporated 
charitable, religious, or scientific institution, shall, on conviction thereof, 
be fined in any sum not greater than five hundred dollars nor less than ten 
dollars. [Cf. Cd. ’81, $ 845; L. *91, p. 128, $ 31; 2 H. P. C., $ 229.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2656, supra. 


§ 2955. (7300.) Malicious Injury to Property of United States, 

Any malicious, willful, reckless, or voluntary injury to or mutilation of 
the grounds, buildings, or other property of the United States within this 
state shall subject the offender or offenders to a fine not greater than five 
hundred dollars, nor less than twenty dollars, to which may be added, for 
an aggravated offense, imprisonment not exceeding six months in the countv 
jail or work house, to be prosecuted before any court of competent jurisdic- 
tion. [Cf. L. 790, p. 126, § 7; L. 791, p. 129, $ 32; 2 II. P. C., $ 230.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2656, supra. 


§ 2956. (7301.) Obstructing Public Ditches or Drains. 

If any person place any obstruction in any of the publie ditches or 
drains made for the purpose of draining any of the swamp-lands in this state, 
he shall, upon conviction, be compelled to remove such obstructions, and 
be fined not less than five dollars nor more than one hundred dollars, or be 
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imprisoned in the county jail not more than thirty days, at the discretion 
of the court. [Cd. '81, $ 846; 2 H. P. C., $ 231.] 
As to repeal of this section, see $ 2304, and note. Present law, see $ 2656, supra. 


$ 2957. (7305.) Mooring Vessel or Boom of Logs to Bridge. 

Every person who shall moor or chain any steamer, sloop, scow, or other 
vessel, or raft, or boom of logs to the piling, piers, abutments, or other sup- 
ports of any bridge within this state, shall, on conviction thereof, be fined 
in any sum not exceeding three hundred dollars nor less than fifty dollars. 
[L. ’77, p. 205, $ 3; Cd. ’81, $ 928; 2 H. P. C., $ 224.] 

As to repeal of this section, see $ 2304, and note. Present law, see $ 2656, supra. 


$ 2958. (7306.) Mooring Vessel to Buoys or Beacons. 

Any person or persons who shall moor any vessel or vessels, of any 
kind or name whatever, or any boat, skiff, barge, scow, raft, or part of raft 
to any buoy or beacon placed in the navigable waters of this state, or in 
any bay, river, or arm of the sea bordering upon this state by authority of 
the United States lighthouse board, or shall in any manner hang on with 
any vessel, boat, skiff, barge, scow, raft, or part of a raft to any such buoy 
or beacon, or shall willfully remove, damage, or destroy any such buoy or 
beacon, or shall cut down, remove, damage, or destroy any beacon or beacons 
erected on land in this state by the authority of the said United States light- 
house board, shall, for every such offense, be deemed guilty of a misde- 
meanor, and upon conviction thereof before any court of competent jurisdic- 
tion shall be punished by a fine not less than one hundred nor more 
than two hundred dollars, or by imprisonment in the county jail not 
less than one or more than six months, or by both such fine and imprison- 
ment, in the discretion of the court. One-half of all fines under this 
section shall be paid by the court to the informer, and the other half 
shall be paid into the common school fund of the county in which the 
offense shall be committed. [L. 775, p. 119, $$ 1, 2; Cd. ’81, $$ 1208, 1209; 
2 H. P. C., $ 225.) 


As to repeal of this section, see § 2304, and note. Present law, see $ 2656, supra. 
See § 2655, injury to United States lighthouse. 

Obstructing navigation: Sce § 8293, infra. 

Discharging ballast in navigable waters: See § 8294, infra. 


§ 2959. Failing to Label Packages of Gasoline or Benzine. 

Every apothecary, druggist, merchant or other person who shall sell 
and deliver any gasoline or benzine without having the word ‘‘explosive’’ 
and the true name thereof in English, written or printed upon a label at- 
tached to the vial, box, can or parcel containing the same shall, on conviction 
thereof, be imprisoned in the county jail not more than six months, and be 
fined in any sum, not exceeding one hundred dollars, or be fined or im- 
prisoned only. [L. ’05, p. 202, $ 1.] 

As to repeal of this section, see $ 2304, and note, Present law, see $ 2506, supra, 
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§§ 2960-2963 


CHAPTER VIII. 
OFFENSES AGAINST PUBLIC TRADE, POLICY AND POLICE ECONOMY. 


§ 2960. (7310.) Public Nuisance. 


Every person who shall erect, contrive, cause, continue, maintain, suffer 
or permit any public nuisance to the injury of any part of the citizens of 
this state shall, upon conviction thereof, be fined in any sum not exceeding 


tive hundred dollars. 


After any person shall have been convicted of erect- 


ing, contriving, causing, continuing, maintaining, suffering or permitting 
any public nuisance, the court may make it a part of the judgment that 


such nuisance be removed by the proper officer. 


[Cf. L. *54, p. 92, $ 88; Cd. 


'81, $ 898; 2 H. P. C., $ 118; L. *95, p. 21, $ 1.] 


As to repeal of this section, see $ 2304, and note. 


Present law, see $ 2500, supra. 


See infra, $ 8307 et seq., public nuisances, etc. 


Cited in 8 Wash. 581, 583. 

In nuisances the law contemplates that 
property, either in a business or in a build- 
ing, shall not be destroyed unless the per- 
son who is financially interested therein is 
before the court; and while an employee is 
culpable in continuing an obnoxious trade 
or business, its abatement on an informa- 
tion against him could not be otherwise 
than oppressive: State v. Paggett, 8 Wash. 


Upon the prosecution of an employee of 
a powder company for maintaining a pub- 
lic nuisance, judgment upon his conviction 
ordering that the nuisance be abated is er- 
roneous: Id. 

Until 1875 there seems to have been no 
statutory definition of nuisances, the courts 
being left to the common law for the as- 
certainment of what constituted public nui- 
sances, the act then passed being § 1235, 


579, 584, 


§ 2961. (7311.) Carrying on Business Without License. 

Every person who shall, by himself or agent, transact any business, or 
do any act, without a license therefor, where such license is required by any 
law in this state, shall, on conviction thereof, be fined in any sum not ex- 
ceeding five hundred dollars, and in all such cases, where the principal is 
prosecuted, his agent may be compelled to testify; and when the agent is 
prosecuted the principal may be compelled to testify. [L. ’54, p. 92, § 90; 
Cd. 781, § 900; 2 H. P. C., § 132.] 


As to repeal of this section, see § 2304, and note. 
Present law, see § 2673, omitting reference to agents. 


§ 2962. (7312.) Sale of Liquors Without License. 

Any person who shall sell or dispose of any spirituous, malt, or other 
intoxicating liquors without having first obtained a license from the proper 
authorities shall be deetned guilty of a misdemeanor, and upon conviction 
thereof shall be fined in any sum not exceeding one thousand dollars, or im- 
prisoned in the county jail not to exceed six months, or by both fine and 
imprisonment, for each offense. [L. ’88, p. 125, $ 4; 2 H. P. C., $ 133.] 


As to repeal of this section, see § 2304, and note. See note to last section. 
This section is not covered by the act of 1909. See note to § 2301. 
See notes to $ 2065, sufliciency of indictment, etc, 


Cited in 9 Wash. 680; 11 Wash. 418. 

The offense mentioned in this section is 
not cut off by the general incorporation act 
chartering cities. It could not be done by 
implication. It is an offense to sell intoxi- 
cating liquors without a license, whether in 


$ 2963. (7313.) Sale of Liquors to Minors. 
Every person who shall knowingly sell or give to a minor intoxicating 
or spirituous liquors, without the written permission of the parent or guard- 
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town or eountry, and the state has not 
yielded its right to prosecute that offense 
by the indefinite terms of the incorpora- 
tion act of 1899: State v. Hoeppner, 9 
Wash. 682, 
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ian of such minor, shall, on conviction thereof, be fined in any sum not ex- 
ceeding five hundred dollars, or be imprisoned in the county jail for a term 
not exceeding three months, or both. [L. ’77, p. 205, $ 5; Cd. *81, $ 939; 2 
H. P. C., $ 134.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2445, supra. 


$ 2964. (7314.) Unlawful to Allow Minor to Play Cards, When. 

If any person shall allow any minor to play at cards in his house, with- 
out the written permission of the parent or guardian, he shall be liable to 
the same penalties as for furnishing to such minor spirituous liquors. [Cf. 
L. ’63, p. 305, $ 130; Cd. ’81, $ 941; L. *91, p. 124, § 19; 2 H. P. C., $ 135.] 


As to repeal of this section, see § 2304, and note. 
This and the next two sections are not covered by the act of 1909. See note to § 2301. 


$ 2965. (7315.) Minor Misrepresenting His Age to Procure Liquor. 

Any minor over the age of eighteen years and under the age of twenty- 
one years, who shall represent to any person dealing in spirituous, malt, or 
fermented liquors that he is of lawful age, and by means of such misrepre- 
sentation procure from such dealer spirituous, malt, or fermented liquors, 
shall be deemed guilty of a misdemeanor, and upon conviction thereof shall 
be fined in any sum not exceeding one hundred dollars nor less than twenty- 
five dollars, or imprisonment in the county jail any leneth of time not ex- 
ceeding three months. [L. ”77, p. 328, $ 1; Cd. ’81, $ 940; 2 H. P. C., § 136.] 


As to repeal of this section, see § 2304, and note. See note to last section. 


§ 2966. (7316.) Sale of Liquor to Indians. 

Any tavern-keeper, grocery-keeper, brewer, distillers, or person or per- 
sons, Indian or Indians, who shall sell, barter, give, or in [any] manner dis- 
pose of any wines, spirituous liquors, ale, beer, perter, cider, or any other 
intoxicating beverage, to any Indian or Indians within this state, every 
such person so offending shall be deemed guilty of a misdemeanor, and 
upon conviction thereof by any court having competent jurisdiction to try 
the same, shall forfeit and pay to the use of the county in which the offense 
may have been committed a fine of not less than twenty-five dollars and 
not more than one hundred dollars for each and every offense; and in all 
prosecutions under this section, Indians shall be competent as witnesses. 
(Cf. L. ’67, p. 95,8 1; L. ’69, p. 228, $ 133; Cd. ’81, $ 942; 2 H. P. C., $ 137.] 

As to repeal of this section, see § 2304, and note. See note to $ 2964. 
This section was included by mistake. See note to § 6288, infra. 
§ 2967. (7317.) Sale of Tobacco to Minors Under Sixteen Years of Age. 

Every person who shall sell, give, furnish, or cause to be furnished to 
any person under the age of sixteen years any cigarette, cigar, or tobacco 
in any form, without the written consent of the parents or guardian of the 
person of such minor, shall be deemed guilty of a misdemeanor, and upon 
conviction thereof shall be deemed guilty of a misdemeanor, and upon con- 
viction thereof shall be fined in any sum not less than ten dollars nor more 
than fifty dollars. [L. *83, p. 68, $ 2; 2 II. P. C., $ 138.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2445, supra. 
For other laws relating to the sale of cigarettes, see $3 2697-2701, supra, 


$ 2968. Cigarettes, Manufacturing, Keeping, Selling, etc. 
That it shall be unlawful for any person, by himself, clerk, servant, 
employee or agent, directly or indirectly, upon any pretense or by any de- 
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vice, to manufacture, sell, exchange, barter, dispose of or give away, or 
keep for sale, any cigarettes, cigarette paper or cigarette wrappers, or any 
paper made or prepared for the purpose of being filled with tobacco for 
smoking; and any person, for violation of the same, shall be guilty of a 
misdemeanor, and upon conviction shall, for the first offense, pay a fine 
of not less than ten dollars ($10) nor more than fifty dollars ($50) and cost 
of prosecution, and stand committed to the county jail until such costs are 
paid; and for the second and each subsequent offense, shall pay, upon con- 
viction thereof, a fine of not less than one hundred dollars ($100) nor more 
than five hundred dollars ($500), and the cost of prosecution, or be im- 
prisoned in the county jail not to exceed six months: Provided, that the 
provisions hereof shall not apply to the sales of jobbers doing an interstate 
business with customers outside the state. [L. ’07, p. 293, $ 1.] 


As to repeal of this section, see § 2304, and note. Present law, sce § 2536, supra. 
Compare, also, §§ 2697-2701. 


e 
§ 2969. (7322.) Importing or Selling Diseased Animals. 

If any person knowingly import or bring within this state any horse, 
mule, or ass affected by the disease known as nasal gleet, glanders, or button 
farcy, or suffer the same to run at large upon any common, highway, or un- 
inclosed land, or use or tie the same in any public place, or off his own prem- 
ises, or sell, trade, or offer for sale or trade any such horse, mule or ass, 
knowing the same to be so diseased, he shall be deemed guilty of a misde- 
meanor, and shall on conviction be punished by a fine of not less than fifty 
dollars nor more than five hundred dollars; and if any horse, mule, or ass, 
reasonably supposed to be diseased with nasal gleet, glanders, or button farcy, 
be found running at large without any known owner, it shall be lawful for 
the finder thereof to take such horse, mule, or ass so found, before some 
justice of the peace, who shall forthwith cause the same to be examined 
by some veterinary surgeon, or other person skilled in such diseases, and if, 
on examination., it is ascertained to be so diseased, it shall be lawful for 
such justice of the peace to order such diseased animal to be immediately 
destroyed and buried; and the necessary expense accruing under the pro- 
visions of this section shall be defrayed out of the county treasury. [L. ’69, 
p. 360, $$ 1-4; Cd. 781, $ 933; 2 H. P. C., $ 163.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2541, supra, 


§ 2970. (7323.*) Barratry, Defined—Penalty—Disbarment. 

If any person shall willfully instigate, maintain, excite, prosecute or 
encourage the bringing of any suit or suits at law or in equity, in which 
such person has no interest, in any court of this state, with intends [intent] 
to distress or harass the defendant therein, or shall willfully bring or prose- 
cute any false suit or suits of his own, at law or in equity, with intent to * 
distress the defendant therein, or if any attorney or counselor at law shall 
seek or obtain employment to prosccute or defend in any suit or case at law 
or in equity by means of personal solicitation of such employment or bv 
procuring another to solicit such employment for him or shall by himself 
or another seek or obtain such employment by giving to the person from 
whom such employment is sought, money or any other thing of value, or 
shall directly or indirectly pay the debts or liabilities of the person from 
whom such employment is sought, or loan or promise to give, loan or other- 
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wise grant money or other valuable thing to the person from whom such 
employment is sought, before such employment, shall be deemed guilty of 
barratry, and shall upon conviction be punished by a fine in any sum not 
exceeding five hundred dollars, and may in addition thereto be imprisoned 
in the county jail not exceeding three months. The term ‘‘attorney at law?” 
shall include counselor at law, and any attorney at law violating any of 
the provisions of this section shall, in addition to the penalty hereinbefore 
provided, forfeit his right to practice in this state, and shall have his license 
revoked and be disbarred in the manner provided by law for dishonorable 
conduct or malpractice, whether he has been convicted for violating this 
section or not. [L. ’03, p. 68,§1. Cf. L. ’54, p. 92, $ 91; Cd. *81, $ 901; 2 H. 
P. C., $ 167.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2370, supra. 


$ 2971. (7324.) Sale of Toy Pistols to Children. 

It shall be unJawful for any person or persons to sell or offer for sale 
any toy pistols within this state, and every person who shall sell, give, fur- 
nish, or cause to be furnished, to any person under the age of sixteen years, 
any pistol, toy pistol, or other pocket weapon in which explosives may be 
used, shall be deemed guilty of a misdemeanor, and upon conviction shall 
be fined in any sum not less than five nor more than twenty-five dollars. 
[L. ’83, p. 67, § 1; 2 H. P. C., $ 168.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2445, supra. 


§ 2972. (7334.) Willful Interference with Telegraphic Communications, 
etc. 

Whoever shall willfully and maliciously cut, break, tap, or make any 
connection with, or read, or copy, by the use of telegraph or telephone in- 
struments or otherwise, in any unauthorized manner, any message, either 
social or business, sporting, commercial or other news reports, from any 
telegraph or telephone line, wire, or cable, so unlawfully eut or tapped, in 
this state, or make unauthorized use of the same, or who shall willfully and 
maliciously prevent, obstruct or delay by any means or contrivance what- 
soever, the sending, conveyance or delivery, in this state, of any authorized 
communication, sporting, commercial or other news reports, by or through 
any telegraph or telephone line, cable or wire under the control of anv 
telegraph or telephone company doing business in this state, or who shall 
willfully and maliciously aid, agree with, employ or conspire with any other 
person or persons to do any of the aforementioned unlawful acts, shall be 
deemed guilty of felony, and shall be punished by a fine of not less than five 
hundred dollars nor more than three thousand dollars, or by imprisonment 
in the penitentiary for a period of not less than one nor more than five 
years; or by both fine and imprisonment within the limits hereinbefore 
specified, at the discretion of the court. Prosecutions under this section 
shall be by information or indictment in any court having eriminal juris- 
diction. [L. ’93, p. 141, §§ 1, 2.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2656, supra. 


$ 2973. (7335.) Divulging or Altering Telegram. 

If any officer, agent, operator, clerk, or employee of a sh com- 
pany, or any other person, shall willfully divulge to any other person than 
the party from whom the same was received, or to whom the same is ad- 
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dressed, or his agent or attorney, any message received or sent, or intended 
to be sent over any telegraph line, or the contents, substance, purport, 
effect, or meaning of such message, or any part thereof, or shall willfully 
alter any such message by adding thereto or omitting therefrom any word 
or words, figure or figures, so as to materially change the sense, purport, 
or meaning of such message, to the injury of the person sending or desir- 
ing to send the same, or to whom the same was directed, the person so 
offending shall be deemed guilty of a misdemeanor, and shall be punished 
by fine not to exceed one thousand dollars, or imprisonment not to exceed 
one year, or by both such fine and imprisonment in the discretion of the 
court: Provided, that when numerals or words of number occur in any 
message, the operator or clerk, sending or receiving, may express the same 
in words or figures, or in both words and figures, and such fact shall not be 
deemed an alteration of the message, nor in any manner affecting its genu- 
ineness, force, or validity. [Cd. *81, $ 2342; 2 H. P. C., $ 292.] 


As to repeal of this section, see $ 2304, and note. Present law, see $5 2657, 2662, supra. 
See intra, $ 9321, damages recoverable. 


§ 2974. (7336.) Sending False or Forged Telegrams. 

If any agent, operator, or employee in any telegraph office, or any other 
person, shall knowingly or willfully send by telegraph to any person or 
persons any false or forged message, purporting to be from such telegraph 
‘office, or from any other person, or shall willfully deliver, or cause to be 
delivered, to any person any such message, falsely purporting to have been 
received hy telegraph; or if any person or persons shall furnish or conspire 
to furnish, or cause to be furnished, to any such agent, operator, or em- 
ployee, to be so sent by telegraph, or to be so delivered, any such message, 
knowing the same to be false or forged, with the intent to deceive, injure. 
or defraud any individual, partnership, or corporation, or the public,—the 
person or persons so offending shall be deemed guilty of a misdemeanor, 
and shall be punished by fine not to exceed one thousand dollars, or im- 
prisonment not to exceed one year or by such fine and imprisonment, in 
the discretion of the court. [Cd. ’81, $ 2343; 2 H. P. C., $ 293.] 


As to repeal of this section, see $ 2304, and note. 
See note to last section. 


§ 2975. (7337.) Agent of Company not to Use Information. 

If any agent, operator, or employee in any telegraph office shall in any 
way use or appropriate any information derived by him from any private 
message or messages passing through his hands and addressed to any other 
person or persons, or in any other manner acquired by him by reason of 
his trust as such agent, operator, or employee, or shall trade or speculate 
upon any such information so obtained, or in any manner turn, or attempt 
to turn, the same to his own account, profit, or advantage, the person so 
offending shall be deemed guilty of a misdemeanor, and shall be punished 
by fine not to exceed one thousand dollars, or imprisonment not to exceed 
one year, or by both such fine and imprisonment, in the discretion of the 
court; and shall also be liable in treble damages to the party aggrieved, for 
all loss or injury sustained by reason of such wrongful act. [Cd. ’81, $ 2344; 
2H. P. C., $ 294.) 


As to repeal of this section, see § 2304, and note. 
This section may not be covered by the act of 1909. See note to § 2301. 
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§ 2576. (7338.) Refusing to Send or Deliver Message. 

If any agent, operator, or employee in any telegraph office shall un- 
reasonably and willfully refuse or neglect to send any message received at 
such office for transmission, or shall unreasonably and willfully postpone the 
same out of its order, or shall unreasonably and willfully refuse or neglect 
to deliver any message received by telegraph, the person so offending shall 
be deemed guilty of a misdemeanor, and may be punished by fine not to 
exceed five hundred dollars, or imprisonment not to exceed six months, or 
ly both such fine and imprisonment, in the discretion of the court: Pro- 
vided, that nothing herein contained shall be so construed to require any 
message to be received, transmitted, or delivered unless the charges thereon 
shall have been paid or tendered, nor to require the sending, receiving, or de- 
livery of any message counseling, aiding, abetting, or encouraging treason 
against the government of the United States, or other resistance to lawful 
authority, or any message calculated to further any fraudulent plan or pur- 
pose, or to instigate or encourage the perpetration of any unlawful act, or 
to facilitate the escape of any criminal or person accused of crime. (Cd. 
81, $ 2345; 2 H. P. C., $ 295; Or., $ 2005. ] 


As to repeal of this section, see § 2304, and note. Present law, see § 2662, supra. 


§ 2977. (7339.) Wrongfully Obtaining Message Intended for Another. 

If any person not connected with any telegraph office shall, without the 
authority or consent of the person or persons to whom the same may be 
directed, willfully and unlawfully open any sealed envelope inclosing a tele- 
graphic message and addressed to any other person or persons, with the 
purpose of learning the contents of such message, or shall fraudulently rep- 
resent any other person or persons, and thereby procure to be delivered 
to himself any telegraphic message addressed to such other person or per- 
sons, with the intent to use, destroy, or detain the same from the person or 
persons entitled to receive such message, the person so offending shall be 
deemed guilty of a misdemeanor, and shall be punished by fine not to exceed 
one thousand dollars, or imprisonment not to exceed one year, or by both such 
fine and imprisonment, in the diseretion of the court; and shall, moreover, 
be liable in treble damages to the party injured, for all loss and damages 
sustained by reason of such wrongful act. [Cd. 781, $ 2346; 2 H. P. C., 
$ 296.] 

As to repeal of this section, see $ 2304, and note. Present law, see $ 2662, supra. 
In the Code of 1881, this section has the words “delivered by himself” instead of “de- 


livered to himself.” The original act, approved January 24, 1866, is the same as here 
printed. 


$ 2978. (7310.) Unlawful Taking of Information from Wire. 

If any person, not connected with any telegraph company, shall, by 
means of any machine, instrument, or contrivance, or in any other manner, 
willfully and fraudulently read or attempt to read any message, or to learn 
the contents thereof, whilst the same is being sent over any telegraph line, 
or shall willfully or fraudulently or elandestinely learn, or attempt to learn, 
the contents or meaning of any message while the same is in any telegraph 
oflice, or is being received thereat, or sent therefrom, or shall use or attempt 
to use, or communicate to others, any information so obtained by any per- 
son. the person so offending shall be deemed guilty of a misdemeanor, and 
shall be punished by fine not to exceed one thousand dollars, or imprison- 
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ment not to exceed one year, or by both such fine and imprisonment, in the 
discretion of the court. [Cd. ’81, $ 2347; 2 H. P. C., $ 297.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2656, supra, 
See infra, $ 9321, damages recoverable. 


$ 2979. (7341.) Bribing Operator to Disclose Private Message. 

If any person shall, by the payment or promise of any bribe, induce- 
ment, or reward, procure or attempt to procure any telegraph agent, opera- 
tor, or employee to disclose any private message, or the contents, purport, 
substance. or meaning thereof, or shall offer to any such agent, operator. 
or employee any bribe, compensation, or reward, for the disclosure of any 
private information received by him, by reason of his trust as such agent, 
operator, or employee, or shall use or attempt to use any such information 
so obtained, the person so offending shall be deemed guilty of a misde- 
meanor, and shall be punished by fine not to exceed one thousand dollars. 
or imprisonment not to exceed one year, or by both such fine and imprison- 
ment, in the discretion of the court. [Cd. *81, $ 2348; 2 H. P. C., $ 298.] 


As to repeal of this section, see $ 2304, and note. Present law, see $ 2662, supra. 
See note to last section. 


$ 2980. (7342.) Malicious Injury to Telegraph Apparatus, etc. 

If any person shall willfully or maliciously cut, break, or throw down 
any telegraph poles, or any tree, or other material used in any line of tele- 
graph, or shall willfully and maliciously break, displace, or injure any insu- 
lator in use in any telegraph line, or shall willfully or maliciously cut, break, 
or remove from its insulator any wire used as a telegraph line, or shall, 
by the attachment of a ground wire, or by any other contrivance, willfully 
destroy the insulation of such telegraph line, or interrupt the transmission 
of the electric current through the same, or shall in any other manner will- 
fully injure, molest, or destroy any property or materials appertaining to 
any telegraph line, or shall willfully interfere with the use of any tele- 
graph line, or obstruct or postpone the transmission of any message over 
the same, or procure or advise any such injury, interference, or obstruction. 
the person so offending shall be deemed guilty of a misdemeanor, and shall 
be punished by fine not to exceed five hundred dollars, or imprisonment. 
not to exceed six months, or by both such fine and imprisonment, in the 
discretion of the court; and shall, moreover, be liable to the telegraph com-. 
pany whose property is injured, in a sum equal to one hundred times the 
amount of actual damages sustained there. [Cd. *81, $ 2349; 2 H. P. C., 
$ 299. ] 


As to repeal of this section, sce $ 2304, and note. Present law, see $ 2656, supra, 
See supra, § 2951, injury to telegraph line. 


$ 2981. (7343.) Unlawful Use of Mark, Device, etc. 

The president or secretary of any telegraph company doing business 
in this state may file in the office of the secretary of state a copy of any 
printed blank or envelope, picture, or device used, or intended so to be, 
by said company, with his certificate that the same is commonly used, or 
is intended so to be, in the business of said company, as a distinguishing 
mark, notice, or index of said business, and thereupon such blank, envelope. 
picture, or device shall become the property of said company, and it shall 
not be lawful for any person, unless by the employment or permission of 
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said company, to print, publish, distribute, or use, or cause to be printed, 
published, distributed, or used, either of them, or any copy, counterfeit, 
similitude, or imitation thereof. Any person willfully offending against 
the provisions of this section may be punished by fine not to exceed five 
hundred dollars, or imprisonment not to exceed six months. [L. ’66, p. 
76, $ 19; Cd. 81, $ 2360; 2 H. P. C., $ 300.] | 


As to repeal of this section, see $ 2304, and note. 
This section may not be covered by the act of 1909. See note to $ 2301, 


§ 2982. (7404.) Proceedings to Prevent Cock-fights, etc. 

When a complaint is made to a court or magistrate authorized to issue 
warrants in criminal causes, that complainant has good reason to believe 
that preparations are making for an exhibition of the fighting of fowls, 
birds, dogs or other animals at or in any place, building or tenement, 
or that such an exkibition is in progress, such court or magistrate, if satis- 
fied that there is good cause for such belief, shall issue a search-warrant 
authorizing any sheriff, deputy sheriff, constable or police officer to search 
such place, building or tenement, at any hour of the day or night, and take 
possession of all such fowls, birds, dogs or other animals there found, and 
to arrest all persons there present at any such exhibition, or knowingly 
present when preparations are making for such an exhibition. [L. ’93, 
p. 42, § 5.] 


As to repeal of this section, see § 2304, and note. 

This and the next section seem to relate to procedure and are not covered by the act of 
1909. See note to $$ 2352 and 2301. 

See supra, § 2238, search-warrant to seize gaming apparatus. 

Forfeiture of fighting animals: See § 3284 et seq. 

Prevention of cruelty to animals: See infra, § 3266 et seq. 


§ 2983. (7405.) Time of Trial, Penalty. 

All persons arrested under the provisions of the preceding section shall 
be kept in jail or other convenient place not more than twenty-four hours, 
exclusive of Sundays and legal holidays, at or before the expiration of which 
time they shall be brought before a trial justice, of a police or municipal 
court and tried, unless such trial be continued for cause, and if found guilty, 
punished by a fine not exceeding fifty dollars, or by imprisonment in the 
county jail not exceeding one month. [L. ’93, p. 42, § 6.] 

As to repeal of this section, see § 2304, and note. See note to last section. 


CHAPTER IX. 
OFFENSES NOT SPECIALLY PROVIDED FOR. 


§ 2984. (7435.) Punishment of Misdemeanors Where No Penalty Pre- 
scribed, 

Every person who is convicted of a misdemeanor, the punishment of 
which is not otherwise prescribed by any statute of this state, shall be pun- 
ished by imprisonment in the county jail not more than one year, or by fine 
not exceeding five hundred dollars, or by both such fine and imprisonment. 
[Cd. ’81, $ 785; 2 H. P. C., $ 301.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2265, supra, 
See supra, $ 2725, misdemeanor defined. 
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Cited in 19 Wash. 41; 25 Wash. 623; not affeet the balance of the act, as the 
47 Wash. 331. misdemeanors are punishable under the 

The invalidity of a provision for a general statute, this section and $ 2725, 
penalty for acts made misdemeanors does supra: State v. Ames, 47 Wash. 328. 


$ 2985. (7436.) Conviction for Attempt to Commit Crime. 

Any person may be convicted of an attempt to commit a crime, although 
it appear on the trial that the crime intended or attempted was perpetrated 
by such person in pursuance of such attempt, unless the court, in its discre- 
tion, discharges the jury, and direct such person to be tried for such crime. 
[Cd. ’81, $ 1160; 2 H. P. C., $ 302.] E 

As to repeal of this section, see $ 2304, and note. Present law, see $ 2264, supra. 


Sufficiency of information charging crime A party charged with a consummated 


of attempt to commit incest: See State v. offense may be convicted of an attempt to 
McGilvery, 20 Wash. 240 commit the offense: See State v. Romans, 
? . e 


21 Wash. 284, 


§ 2986. (7437.) Attempts to Commit Crime, How Punished. 

Every person who attempts to commit any crime, but fails, or is pre- 
vented or intercepted in the perpetration thereof, is punishable, when no 
provision is made by law for the punishment of such attempt, as follows :— 

1. If the offense so attempted is punishable by imprisonment in the peni- 
tentiary for five years or more, or by imprisonment in the county jail, the 
person guilty of such attempt is punishable by imprisonment in the 
penitentiary or in the county jail, as the case may be, for a term not exceed- 
ing one-half of the longest term of imprisonment prescribed upon a con- 
viction of the offense so attempted; 

2. If the offense so attempted is punishable by imprisonment in the peni- 
tentiary for any term less than five years, the person guilty of such attempt 
is punishable by imprisonment in the county jail for not more than one 
year; 

3. If the offense so attempted is punishable by a fine, the offender con- 
victed of such attempt is punishable by a fine not exceeding one-half the 
largest fine which may be imposed upon a conviction of the offense so at- 
tempted; 

4. If the offense so attempted is punishable by imprisonment and a fine, 
the offender convicted of such attempt may be punished by both imprison- 
ment and fine, not exceeding one-half the longest term of imprisonment, 
and one-half the largest fine which may be imposed upon a conviction of 
the offense so attempted. [Cd. ’81, § 1161; 2 H. P. C., § 303.] 

As to repeal of this section, see § 2304, and note. Present law, see § 2264, supra. 


Cited in 21 Wash. 285; 33 Wash. 329; An attempt to secure money from a 


34 Wash. 397; 8 Wash. 198; 10 Wash. bank by false pretenses as to ownership of 
278. 279 certificate of deposit is punishable under 


AA A , ; this section: See State v. Riddell, 33 Wash. 
Solicitation to commit adultery is not in- 394, 


dictable as an attempt to commit crime: Sodomy, attempt to commit: See State 
State v. Butler, 8 Wash. 194, v. Romans, 21 Wash, 284, 


§ 2987. (7438.) Restrictions upon Last Two Sections. 

The last two sections do not protect a person who, in attempting un- 
successfully to commit a crime, accomplishes the commission of another and 
different crime, whether greater or less in guilt, from suffering the punish- 
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ment prescribed by law for the crime committed. [Cd. ’81, $ 1162; 2 H. 
P. C., $ 304.] 


As to repeal of this section, see $ 2304, and note. 

See supra, $$ 2789, 2790, attempt to commit arson. 

See supra, $$ 2796, 2797, attempts to commit burglary, ete. 
See supra, $ 2861, attempts to suborn perjury. 


§ 2988. (7439.) Attempt to Commit Murder. 

Every person who shall attempt to commit the crime of murder by 
drowning or strangling another person, or by any means not constituting 
an assault with intent to commit murder, shall on conviction thereof be im- 
prisoned in the penitentiary not more than ten years nor less than one year. 
[L. ’54, p. 80, $ 31; Cd. ’81, $ 811; 2 H. P. C., $ 305.] 


As to repeal of this section, see § 2304, and note. Present law as to attempts generally, 
see $ 2264, supra. See note to $ 2301. , 

By $ 46 of the act of March 2, 1891, provision is made saving prosecutions for crimes 
against statutes superseded by that act. 


$ 2989. (7440.*) Wearing Grand Army or War Badge—Unlawful When— 
Jurisdiction. 

Any person who shall willfully wear the badge or button of the Grand 
Army of the Republic, or Spanish-American War veterans, or who shall use 
or wear the same within this state, unless he shall be entitled to use 
or wear the same under the rules and regulations of the department of 
Washington and Alaska Grand Army of the Republic, or Spanish-American 
War veterans, or who shall willfully wear any emblem, badge, button, token 
or insignia of any secret, beneficiary or fraternal society or order organized 
or existing under the laws of this state, or shall use or wear the same to ob- 
tain or attempt to obtain aid or assistance within this state, unless such 
person shall be a member in good standing in said society or order and en- 
titled to use or wear the same, shall be guilty of a misdemeanor, and upon 
conviction shall be punished by imprisonment for a term not to exceed 
thirty days in the county jail or a fine not exceeding twenty dollars, or bv 
both such fine and imprisonment: Provided, that this section shall not ap- 
ply to the sisters, daughters, wives or mothers of any member of such secret, 
beneficiary or fraternal society or order, or wives and daughters of the or- 
der of the Grand Army of the Republic or Spanish-American War veterans. 
[L. ’90, p. 477, § 172; 2 H. P. C., $ 246; L. *07, p. 395, $ 1.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2626, supra. 


§ 2990. Advertising with the American Flag. 

That the national flag or the coat of arms of the United States or any 
imitation or representation thereof, shall not be attached to or imprinted 
or represented upon any goods, wares, or merchandise, or any advertise- 
ment of the same; and no goods, wares, or merchandise, or any advertise- 
ment of the same, shall be attached to the national flag or the coat of arms of 
the United States, and no such advertisement shall be imprinted thereon. 
Any violation of this act shall be punishable, on conviction in any court of 
competent jurisdiction in the state of Washington, by a fine of not more than 
five hundred dollars. [L. '01. p. 321. $1.] 


As to repeal of this section, see § 2304, and note. Present law, see § 2675, supra. 
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§ 2991. Acceptance of Gifts by Agents, Employees or Officers. 

That any agent, employee or factor of any firm, person, association or 
corporation, or any agent, employee or officer of any corporation or munici- 
pality, who shall receive or accept any gift, bonus, gratuity, commission or 
thing of value from any person, firm, association or corporation with whom 
he shall contract for, or from whom he shall purchase any chattels, goods, 
wares, merchandise or material for his principal, employer, corporation or 
municipality, shall’ be deemed guilty of a misdemeanor. [L. ’05, p. 299, $ 1.] 

As to repeal of this section, see § 2304, and note. Present law, see § 2679, supra. 
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armed bodies ..oooooooomoroooooo»Z 
Forgery. l 
definition and punishment ....... 2816 
intent, suflicieney of allegation.... 
variance, none, when e220 
warchouse receipts, penalty .........2818 
Fraud. 


EEE ER eee Bere wea ee O 


ea] 


drawing check or draft without 
PUNUS: hear sweis sra 2830 
false pretense in obtaining money. 2843 


weights and measures, use of .2844, 2845 
misrepresentation as to pedigree of 

animals «205 645 osd5-8 re 2846, 2347 
procuring accommodations from inn- 

keepers by false representations 
.2348, 2849 


vv... 2. 0 0.000 se eeeeseeseensernweseesee 


Fruit Trees. 


malicious destruction, penalty. 2827 


Gambling. See Gaming. 

Gaming. 

gambling with Indians, penaltv....2930 

innocent games for pastime permitted.2929 

letting premises for, penalty. .2925, 2926 

nickel-in-slot machines, penalty for- 
MAUMCAININ GE: see). 

possession, evidence of guilt...... 2933 


Gaming (Cont'd). 
fines, disposition Of ....oo.ooo.....2934 
officers to inform and prosecute .2927, 2928 
prohibited, penalty......2924, 2926, 2931 
unlawful to permit children to enter 
gambling-houses c..ooooooooooo. 2921 
penalty 2U22 
Grafting. 
acceptance of gifts, etc, by em- 
ployee on contracts .............c991 
Grand Jury. 
charging as to prize-fighting, duty of 
superior JUCZO ..oooooooooomooo»o. «2010 


Health. 

diseased or unwholesome provisions, 
sale of 

Highways. 

destroying trees and shrubs on, pen- 
ally sean do euren 2828 

failure of road supervisors to keep in 


0.0. 0000000000000000000000 a 


repair, penalty .....csesseses 02098 
guide-posts, lamps, etc., willful injury 

tO ..oooooooo.». cdas A 
malicious injury to, penalty TERN 2051 
obstructing, penalty ee a 2949, 2950 


road supervisor, to complain of erim- 
inal violations of law ............299) 


Homicide. 
arson, death is murder in first or sec- 
GUA. degree von 2786 
attempt to commit murder by drown- 
ing or strangling ....ooooooo.....2283 
manslaughter, defined 
dueling. seconds guilty, when ....2732 


overloading boats and vessels, 
where death ensues ...ooooooo...- 2735 
punishment ...oooooocommo....».. 2737 


) 

vd 
steamboat officers, when guilty...2730 
suicide, assisting in commission of. 2734 


murder, first degree, definition and 
punishment ee ea AS 
from obstructing railway, ete pa 2728 

second degree, definition and pun- 
Iisiment crias os roe 
death caused in dueling...2730, 2732 

Horseracing. 

on public highway, penalty......... 2770 
on Sunday, penalty .....ooooooooo...210/ 


Hotels. See Innkeepers. 

bars to be closed Sundays............ 2916 
Husband and Wife. 

married woman liable for arson....2788 
prostitution of wife, connivance of 


husband ...ooooo.o.o.. ere ere ae 2902 
Incest. 
definition ........a a 2891 
persons who may commit ........... 2492 
punishment ....... RER a soda 
Indians. 
gambling with, penalty ....ooo......2050 
liquor, sales to, penalty ............2906 
poisons, sale to, penalty ........... 2938 
Infants. 
card-playing, penalty for allowing...2064 
eruelty to children, penalty.......... 2762 
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Infants (Cont'd). 
disorderly houses, unlawful to enter.2920 
euticement, unlawful, of female child .2935 
firearms, sale to, penalty. scans 2011 
gambling- -houses, ' unlawful to enter.2921 
intoxicating liquors, sales to, penalty .2963 
procuring by misrepresentation...2965 
kidnaping, penalty eer rrr er re eS 
poisons, sale to, penalty .....oo.....2938 
saloons, unlawful for minor to enter.2919 
soliciting or permitting females un- 
der eighteen to enter houses of ill- 
fame ds «2009 
tobacco, selling to, penalty ..o......2907 
Innkeepers. 
accommodations procured by fraud, 
e... .... 0. coosoororprcrrrcosc. 2848, 2849 
Insane Persons, 
carnal knowledge of female, is rape. .2754 
sale of poisons to, penalty.... „2938, 2941 


Insurance, 
agents and officers, larceny by......2809 
Intoxicated Persons, 
physician prescribing when intoxi- 
cated wade neh ew BREN 1 T. 
poisons, sale to, penalty........2938, 2941 
Intoxicating Liquors. 
sale without license, penalty........2962 
to minors, penalty esennnunnnen..2969 
minor misrepresenting age to pro- 
cure ..........(..€0 e-—....en..”."e.. 965 
to Indians, penalty ...oooooooo...2966 
near place of worship, penalty... .2766 
saloons keeping open Sunday, pen- 
Ay oca Sasse na u golo 
unlawful to permit minors to enter.2919 
penalty ...oooooomomoooooo.... 2922 


Jails. 

breaking and escaping from, penalty .2873 

Judge Superior Court. 

duty to charge grand jury as to prize- 
fighting 

Jury. 

penalty for soliciting place on......2862 
for fraud in drawing juror........2865 
for selecting soliciting juror......2863 


Justices of Peace. 
dangerous weapons, flourishing, juris- 
diction 27 
provocation to assault, jurisdiction.. 
reckless shooting of firearms, jurisdic- 


2747 


tion ACs acer ere rae ER 2 | 
Kidnaping. 
child, penalty BEER ORTEN 0 S | 
consent, a defense, when ...ooooo.oo..2/42 


definition and punishment ..........27 
venue Of offense ...oooooom.oooros». 
Landlord and Tenant. 
lease of premises for gaming or pros- 
titution, penalty .............. 2925 
keeping disorderly house, effect of 
conviction 
Landmarks. 
removing or injuring, penalty........2933 


Larceny. 
altering brands on stock with intent 
to stoal nun ences osc ee 
buying or receiving stolen property.2806 
conversion of personalty ..o.oooo....2807 
dogs subject to .....sceccccveccce ecole 
embezzlement constitutes ...........2808 
bank officers accepting deposits in 
insolvent bank . .2810, 2811 
insurance agents and officers......2809 
public officers, penalty .........2812 
allegation and proof, sufficiency. 2813 
false personation, obtaining money, 
etc., b 00000000000 
fixtures may be subject of..........2801 
from the person; definition and pen- 
alty - sc ecetew ees cuco. 2199 
grand, definition and ‘punishment. ...2798 


horses, cattle, etc.......... o... .....2803 
range stock, presumption from pos- 
BESSION .oooomoooooooo.. c......2304 


petit, definition and punishment. .....2/99 
written instruments subject t0.......2800 


Levees. See Dikes and Dama, 


Libel. 
definition and punishment ....ooooo.o.2117 
publication, what constitutes........2777 


Licenses. 

transacting business without, penalty.2961 
Logs and Logging. 

booms, malicious injury t0..........2840 
marks and brands, alteration, etc....2841 
mooring boom to bridge penalty... .2957 
rafts or booms of logs, injury to....2834 
Lotteries. 

sale of tickets prohibited...oooooo.o.2928 


Malicious Mischief. 
destroying notices, stakes, etc., on min- 


ing claims 200 cocsccces sonal 
injury to freehold, penalty. eeceeeee 2830 
boats and vessels ...... ee 2834 
booms for catching logs ..........2810 


bridges, dams, etc. ..ooooooooo...2333 
dikes and dams ...... coo...» 
electric wires, poles, etc.......... 
removal or injury of...... 2837, 2839 
setting fires so as to injure.2838, 
marks and brands on logS........2841 


personal property ..... eosceseccsecia 
rafts or booms of log8.....ooooo. 2834 
railroad property ...ooooooooooo.2232 
TESEFVOITB ...... RETTET 2000 
Malicious Prosecution. 
punishment ....ooooo.oo.... .on......2/19 
Marks, Brands and Labels. 
alteration on logs, penalty.....o..... 2841 
altering brands with intent to steal 
stock .........U. 00 008 0 PER UST oN | 


forgery of, penalty iras. 2010 
Marrlage. 

evidence of in adultery ...oooooooooo.230) 
forcing woman to, penalty...o.o0...2759 
seduction, bars prosecution for......2757 
Mayhem. 

malicious, definition, punishment..... 2738 
simple, definition, punishment........2/39 
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Mines and Minerals. 

destroying location stakes, notices, ete.2831 

Minors. See Infants. 

Misdemeanors. 

defined .......... ceseeeeooooo. 2122, 2725 

publie duty, willful neglect of..... ” 2724 

punishment where no penalty pre- 
scribed .cecccccccee ooooooooso. 2984 


Negotiable Instruments. 

larceny of, penalty rce..o...000060090090 . 2800 
forgery of, penalty ...oooooooooo....2816 
Notice. 

to trespassers, sufficiency of........2824 
Nuisance. 

public, penalty and abatement......2960 


Oaths. 
definition Co eseeoeserscossceseresecns 2852 
official, how far subject to perjury. .2859 
perjury, irregular administration no 
defense ...ccccccscceseece ......2853 
Obscene Literature. See Obscenity. 
Obscenity. 
demoralizing literature, pictures, ete., 
circulating or displaying, penalty..2911 
question for jury ...ooooooooooooo...2912 
Officers. 
bribery of cacao e 2887-2809 
‘conviction of crime vacates oflice....2887 
corrupt refusal to execute process. ...2876 
discounting county warrants, penalty. 2881 
duty to complain of violation of law.2885 
embezzlement of public funds. .2812, 2813 
extorting illegal fees ....oooooo.oo.o.o..283834 
inhumanity to prisoner, penalty. 2871 
moneys, etc., failure to pay over....2879 
nonfeasance and malfeasance........ 2878 
performing duties without qualifying. 2883 
refusing to receive prisoner, penalty. .2872 
to assist in arrests, etc., penalty. .2875 
resisting in execution of process....2874 
usurpation of authority, penalty....2882 
willful neglect of duty, misdemeanor. .2724 
violation of duty, penalty........2886 
Opium. 
keeping resort, penalty err errrr er e2949 
visiting resorts, penalty ...o.ooooooo.. «2946 
smoking opium, penalty ......oo....2948 
evidence of offenses, sufficiency.....2947 


Pedigree. 

misrepresentation on sale of animals 
ee Seooneonnnennnennen. 2940, 2847 

Perjury. 

attempt to suborn diari 0100| 

definition. ig wien sess coats aca COOL 

depositions, ete. deemed complete, 
WHEN dana ie errr re 2938 

false statement defined .............- 2857 

ignorance of materiality no defense. .2855 

incompetency of testimony no defense. 2854 


Oath defined A eed eee dei 2852 
irregularity of administering no de- 
FOODS oa vr ae ......2853 


official, how far subject to......2859 
punishment .cccccccccccccceecsscee sLou8 


Perjury (Cont’d). 

subornation defined secccccccccccces 2800 
attempt at a ciao caer Ook 
punishment .....ecceooooooo ooo o. 2808 

Petroleum Products. 

gasoline and benzine, sale without 
label, penalty .....ooooooooo....2999 

Physicians and Surgeons. 

injurious prescription while intoxi- 
cated, penalty ..oooooomosooooo. .2942 

Poison. 

administering with intent to kill....2751 

mingling with food, drink or medicine.2752 

morphine, regulation of sale...2943, 2944 


sale to Indians, AEA ete., pen- 


alty A EEE EA 2941 
Prisoners. 
assisting escape of, penalty..........2870 


breaking jail, penalty ....oooooo.oo...28/3 
officer, suffering escape ...ooooo.....28/1 
inhumanity to prisoner ..........2877 
negligently allowing escape......2872 
refusing tO receive ....ooooo»....28/2 
Prize-fighting. 
betting or holding stakes on, penalty.2909 
engaging in or instigating...........2908 
grand jury to be charged as to......2910 
peace officers to arrest offenders......2910 
punishment ‘ease as awe nennen een 09 
Process. 
penalty for failure to obey subpoena.2864 
Prostitution. 
abduction of female child for........2903 
accepting earnings of prostitute...... 2903 
conniving at prostitution of wife, pen- 
alty ...... sid LO 
enticing female for .......... ees 3756 
permitting or soliciting female child 
to enter house of ill-fame........2903 
soliciting business for prostitute. ....2903 
Public Property. 
malicious injury to penalty....2954, 2955 


Railroads. 

death caused by obstructing, murder. 27z8 

endangering life, etc., by obstructing, 
penalty ..ocoomcomoccmcmmmm”P2».+2... 2727 

malicious injury to property of, pen- 
alty 224 ves sees é ASC SCARE S SOS en 

unlawful injury tO ..cccccccccccees 2901 

Rape. 

administering drugs to effect .......2754 

definition and punishment........... 2753 

forcing woman to marry or be defiled .2755 

insane persons, etc., carnal knowledge i 
0 %900060000000000000000000000000 5 

Receiving Stolen Goods, 

punishment for . a i) 

Records. 

forgery of, penalty .cccccccccccccas L816 

larceny of, penalty . nacer oO UA 

Religious Assemblies. 

disturbing, penalty .....oooooo.roo...2/066 

selling liquor near, penalty ,....o.....2/68 
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Rescue, 

penalty for forcibly rescuing from cus- 
tody PETER Au ke Sh Wee RER Y Y 

Reservoirs, 

malicious injury to, penalty........2833 

Riot. 

definition and punishment...........2/63 

destruction of property in ..........2/68 

dispersing, who authorized..........2/04 

refusal to disperse, penalty....2764, 2765 

Sunday, penalty a's dials A Ol 

Robbery. 

definition and punishment...........2792 


Searches and Seizures. 
search-warrant to seize fighting birds 
and Animals circa 298 
Search-warrants. See Searches and 
Seizures. 
Seduction. 
punishment..... 00000 root. 
subsequent marriage, effett...oooo...2/9/ 


Sepulture. 
violation of, penalty....oooooooooo..2913 


Sheriffs. 
criminal violation of law, to complain 
2885 


penalty for selecting juror on re- 
a quest...... eee Missa 
warrants, discounting, penalty.......2881 


Shipping. See Boats and Vessels. 
Sodomy. 

definition and punishment...» ..0...2889 
penetration necessary.... seccecesescd90 
Suicide. 

assisting to commit manslaughter....2734 


Sunday. 

barbering prohibited.... ...ooooo.o..2917 

business houses to close, except..... 2916 

certain places of amusement to be 
O E EEE Caen en 2915 


public officers to prosecute offenders. .2918 
unlawful disturbance on, penalty...2767 
Telegraphs and Telephones. See Elec- 
tricity. 
bribery of operator, penalty........ 2979 
information unlawfully taken from 
reer rer Se toe 2978 
injury to posts and wires, penalty...2951 
malicious injury to appliances, etc...Z2980 
messages, divulging or altering, pen- 


ALY warnen Raped otis ea 2973 
false or forged, penalty for send- 
i esur auw waere 2974 


agent using 
refusal to send or deliver penalty .2976 
wrongfully obtaining, penalty....2977 
tampering with appliances and mes- 
Sages. sos 


6000000000080 0000000000! 


Theaters and Shows. 

exhibitions of fighting animals, pen- 
allyesesca sn ecke 2982, 2983 

penalty for keeping open on Sunday. .2315 


Trademarks and Trade Names. See 
Marks, Brands and Labels. 


¡ telegraph company, unlawful use by 


! 


others..... ..... essen 29081 


Trespass. 
une and removing trees, stone, 
Clin air aseo 
defacing or injuring buildings....... 2830 
destroying trees on highways..2828, 2829 
fruit and ornamental trees......2830 
forcible entry and detainer, penalty. .2821 
inclosed lands, penalty......ooo..o....2822 
hunters trespassing on, punish- 
Ment „euer... e... o...oo..o. 


mining claims, penalty ....oooooo....2831 
notice to trespassers, evidence of...2824 
taking fruit, crops, €tC..o.ooooooo...2827 
uninclosed land, penalty...oooooo...2823 


Unlawful Assemblage. 
destruction of property DyY..........2/08 
dispersing, who authorized.....0....2764 


Vacancies in Office. 
conviction for refusal to complain of 
violations of law, effects.........2887 


Venue. i 
kidnaping.... 00... 0600.0000000000 ...2742 


Vessels. See Boats and Vessels. 


Warehousemen. 
receipts, forgery of, penalty...o.o...2818 


Weapons. See Firearms. 


assault with deadly, penalty........2749 
carrying concealed.....o...ooooooo... 2774 
dangerous, flourishing on streets..... 2772 
deadly, exhibiting in threatening man- 

NOL ese. war ee 2773 
firearms, reckless shooting..........2771 
toy, sale to minors, penalty.......... 2971 
Weights and Measures. 
false, defined...... 0000 c.........2314 

use. Of, penalty. sess sense ne 2844 


failure to give full weight, penalty. .2545 
Wills. | 

forgery of, penalty ....ooooooooooooo.2816 
secreting or destroying, penalty....2817 
Witnesses. 

failure to attend, penalty..........2864 
tampering with, penalty.....oooo....2888 


Women. 
forcing to marry or be defiled....... 2755 


Words and Phrases. 


credit..... eee 0000900000000 ecce.. 2950 
oath..... 6000000000090 O hae Kaeo oO 
structure ....o.o ese AS 
Written Instruments. 

forgery of, penaltv........ escraro...2818 


larceny of, penalty ...oooomoom.o....2800 
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Herein 
3767 
3768 
3770 
3772 
3773 
3774 
3775 
8776 
8778 
3779 
3781 
3782 
3783 
3784 
378414 
3785 
3786 
3787 
3788 
3789 
3790 
3791 
3792 
3793 
3794 
3795 
3796 
3797 
3798 
3799 
3800 
3801 
3802 
3803 
3804 
3805 
3806 
3807 
3808 
3809 
3810 
3811 
3812 
3813 
3814 
3815 
3816 
3817 
3818 
3819 
3820 
3821 
6883 
6885 
6890 
6892 
6893 
6894 
6895 
6896 
6897 


Bal. Code 


Herein | Bal. Code 


6898 
6899 
6900 
6901 
6902 
6903 
6904 


- 6905 


6921 
6922 
6923 
6924 
6925 
6926 
6927 
6928 
6929 
6930 
6931 
6932 
6933 
6934 
6935 
6936 
6937 
6938 
8988 
8989 
8990 
8991 
8992 
8993 
8994 
8995 
8996 
8997 
8998 
6946 
6947 
8999 
9000 
9002 
9003 
9005 
9006 
9007 
9008 
9009 
9010 
9011 
9012 
9013 
9014 
9015 
9016 
9017 
9018 
9019 
9020 
9021 
9023 


152 9024 
153 9025 
155 9026 
156 9027 
157 9028 
158 5032 
159 9029 
160 9030 
161 9031 
162 5040 
164 9032 
165 9033 
166 9034 
167 9035 
168 9036 
169 9037 
170 9038 
192 6891 
198 8986 
199 8964 
200 8965 
201 8966 
202 8967 
210 9040 
211 9042 
212 9044 
213 9045 
214 . 9046 
215 9047 
217 9057 
218 9058 
219 9059 
220 9060 
221 9061 
222 9062 
22 9063 
224 9064 
225" 9065 
235° 9050 
236 9051 
237 9053 
238 9054 
239 9055 
240 9056 
245 8295 
246 8296 
247 8297 
248 8298 
249 8299 
250 8300 
251 8301 
252" 8302 
253 8303 
254 8304 
260 8305 
261 8306 
265 3822 
266 3823 
267 3824 
268 3825 
269 3826 


1309 


270 
271 
272 
273 
274* 
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3827 
3828 
8829 
3830 
3831 
3832 
3833 


- 3834 


3835 
3836 
3837 
3838 
3839 
3840 
3841 
3842 
3843 
3844 
3845 
3846 
3847 
3848 
3849 
3850 
3867 
3868 
3869 
3870 
3871 
3872 
3873 
3875 
3876 
3877 
3878 
3880 
3881 
3882 
3883 
3884 
3885 
3886 
3887 
3888 
3889 
3890 
3862 
3865 
3891 
3892 
3894 
3895 
3898 
3899 
3900 
3901 
3902 
3903 
3904 
3905 
3906 
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358 
359 
365 
366 
370 
371* 
372 
375 
376 
377 
378 
879 
380 
381 
382 
383 
384 
385 
390 
391 
392 
393 
394 
395 
396 
397 
398 
399 
400 
401 
402 
402a” 
403 
404 
405 
406 
407 
408 
409 


- 410 


411 
412 
413 
414 
415 


3907 
3909 
3910 
3911 
3912 
3913 
3914 
8374 
8375 
8376 
8377 
8378 
8379 
8380 
8381 
8382 
8383 
8384 
3915 
3916 
3917 
3918 
3919 
3920 
3921 
3922 
3923 
3924 
3925 
3926 
3927 
3928 
3929 
3930 
3931 
3932 
3933 
3934 
3935 
8785 
8786 
8787 
8788 
8789 
8790 
8791 
8792 
8793 
8794 
8795 
8796 
8797 
3937 
3938 
3939 
3940 
3941 
3942 
3943 
3944 
3945 


ur Term 


BALLINGER CROSS-REFERENCES, 
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434 3946 548 6525 629 9370 703" 7437 811* 7804 
435 3947 549 6526 630 9371 704 7438 812* 7805 
436 3948 550 6527 631 9372 705 7439 813* 7806 
437 3949 551 6528 632 9373 706 7441 814* 7807 
438 3950 552 -6529 633 9374 707 7442 815* 7808 
439 3951 557 6513 634 9375 708 1444 816" 7809 
440 3952 558 6514 635 9376 709% 7455 817* 7810 
441 3953 559 6531 636 9377 714 7478 818* 7811 
442 3954 | 6532 637 9378 715% 7479 819* 7812 
443 3955 560 6515 638 9379 716 7480 820* 7813 
464 3958 561 6516 639 9380 717 7482 821* 7815 
464a 3959 562 6517 640 9381 718 7481 822* 7816 
465 3960 563 6518 641 9382 723* 7483 823" 7817 
466 3961 564 6519 642 9353 724 7484 824* 7818 
467 3962 565 6520 643 93M 125 7485 825* 7818 
468 3963 566 6521 644 9385 726 7486 826" 7819 
469 3964 567 6522 645 9386 727 = 7487 827* 7820 
470 3965 568 6523 646 9387 728 7488 835 75 16a 
471 3966 569 6541 647 9388 729 7489 836 7516b 
472 3967 574 3860 648 9389 734 7493 837 7516c 
473 3968 . 575 3861 649 9390 735 7494 908 7656 
474 3969 580 9322 650 9391 736 7495 909 T657 
480 , 3971 581 9323 651 9392 737 7496 910 7658 
481 3972 582 9324 652 9393 738 7497 911 7659 
482 3973 583 9325 653 9394 739 7507 912 7660 
490* 3974 584 9326 654 9395 740 7517 913 7661 
492 3975 585 9327 655 9396 741 7518 914 7662 
493 3976 586 9328 656 9397 742 7519 915 7663 
494 3980 587 9329 657 9398 763 7498 916 7664 
495 3981 588 9330 658* 9399 764 7499 917 7665 
49@ 3982 589 9331 659% 9400 765 7500 918 7666 
497 3983 590* 9332 660* 9401 766 7501 919 7667 
498 3984 591 9333 661* 9402 767 7502 925 7671 
` 499 3979 592 9334 662 9403 768 7503 926 7672 
505 3985 593 9335 663 9404 775* 7768 927* 7673 
506 3986 594 9336 664 9405 776* 7769 928 7675 
507 3957 595 9337 665 9406 777” 7770 929* 7676 
508 3988 596* 9338 666 9407 778* 7771 930 7677 
509 3989 597 9339 667 9408 779" 7772 931 7678 
510 3990 598* 9339% 668 9409 780* 7773 932 7679° 
511 3998 599 9340 669 9410 781% 7774 933 7680 
512 3999 600 9341 670 9411 782" 7775 934 7681 
513 4000 601 9342 671 9412 783* 7776 935% 7682 
514 4001 602 9343 672" 9413 784% 7777 936° 7683 
515 4002 603 93:44 673 9414 185% T7779 937 7684 
516 4003 604 9345 674 9415 786" 7780 938 7685 
517 4004 605 9346 675 9416 T8S* F781 939 7686 
518 4005 606 9347 676 9417 789* 7782 940 7687 
519 4006 607 9348 677 9418 790" 7783 941 7688 
925 4007 608 9349 678 9419 791* 7784 942 7689 
525a 4011 609 9350 679 9420 792* 7785 943% 7705 
526 4012 610 9351 680 9421 793* 7786 944 7690 
527 4013 611 9352 681 9429 194% 7787 945 7691 
528 4014 612 9353 682 9123 795% f 7789 946 7692 
529% 4015 613 9354 683 9424 7789 947 7693 
530 4017 614 9355 ` 684 9425 96% 7790 948" 7694 
531 4018 615 9356 685 9126 T97* 7701 953 7695 
532 4019 616 9357 686 9427 COS" > HERAS 954" 7696 
533 4020 617 9358 687 9428 799* 7793 954a 76964 
534 4021 618 9359 688 9429 800* 7794 955 7697 
035 4022 619 9360 689 9430 &01* 7795. 956 9698 
536 4023 620 9361 690 9431 8N2* 7795 957 7699 
537% 4024 621 9362 691 9432 R803" T7796 962 7700 
538 4025 622 9363 692 9433 804" 7797 967 7701 
539 4026 623 9354 693 9434 SN5* 7708 968 7702 
540 4027 624 9365 694” 9135 gont* 7799 969 7703 
541 4028 625 9306 695 9136 807" 7800 970 704 
542 4029 626 9367 700 TABA 808* 7801 975% 7870 
543 4030 627% 09368 701 T435 RN9* 7802 976 7871 
547 6024 628 9359 102 77136 S10" 7803 995 7719 
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BALLINGER CROSS-REFERENCES. 


Bal. Code Herein Bal. Code Herein Bal. Code Herein Bal. Code Herein Bal. Code Herein 


996* 7720 1102 7951 1186 8033 1322 4754 1405 4929 
997* 7721 1107 7862 1187 7893 1323 $759 1406* 4930 
998 7722 1108 7863 . | 1189 8034 1324 4756 1407 4931 
999* 7723 1109 7864 1190 8035 1328 4777 1408 4932 
1000 7724 1110 7865 1191 8036 1329 4778 1409 4933 
1001 7725 1111 7866 1192 8037 1330* 4779 1410 4934 
1002 726 1112 7867 1193 8038 1331 4780 1411 4935 
1007 7727 1117 7529 1194 8039 1332 781 1412 4936 
1008 7728 1118 7530 1195 8040 1333 4782 1414 4937 
10009 7729 1120* 7531 1196 8041 1334 4783 1415 4938 
1010 7730 1121* 7532 1197 8042 1335 4784 1416 4939 
1011 7731 7534 1198 8043 1336 4785 1417 4940 
1012 7734 1122 7535 1199 8044 1337 4786 1425 4941 
1013 7735 1123* 7533 1200 8045 1338 4787 1426 4942 
1014 773514 | 1124 7536 1201 8046 1339 4788 1427 4943 
1015 7736 1125 7537 1202 8047 1340 4789 1428 4944 
1016 7737 1126 7538 1203 8048 1341 4790 1429 4945 
1017 7738 1127 7539 1204 8049 1342 4791 1430 4946 
lulTa 7739 1128 7540 1205 8050 1343 4792 1431 4947 
1018 7740 1129 7541 1206 8051 1344 4793 1432 4948 
1019" 7741 1130 7542 1207 8052 1348 4888 1433 4949 
1025 7742 1131 7543 1208 8053 1349 4794 1434 4950 
1026 7743 1132 7544 1214 8054 1350 4795 1435 4951 
1027 7744 1133 7545 ' 1215 8055 1351 4796 1436 4952 
1028 7745 1134 7546 1216 8056 1353 4797 1437 4953 
1029 7746 1135 7547 1217 8057 1354* 4798 1438 4954 
1030 7747 1136 7548 1222: 8058 1355 4799 1439 4955 
1036 7748 1139 7894 1223 8059 1356 4800 1440 4956 
1038 7749 1140* 7895 1224 8060 1357 * 4801 144] 4957 
1039 7750 1141 7896 1237 5535 1358 4802 1445 4757 


1047 7451 1142* 7897 1238 5536 1359 4803 1446 4758 
1048 7452 1143 7898 1239 5537 1360 4889 1447 4759 


1049 7453 1144 7899 1240 5538 1361 4890 | 1448 4760 
1050 7454 1145 7900 1241 5539 1362* 4891 1449 4761 
1054 7460 1146 7901 1242 5540 1363 4892 1450* 4762 
1055 7461 1147 7902 1260 7831 1364” 4893 1451* 4763 
1056 7462 1148 7903 1261 7832 1365 4894 1452 4764 
1057 7463 1149 7904 1262 7833 1366 4895 1453* 4765 
1058 7464 1150* 7906 1263® 7834 1367 4896 1454* 4766 
1059 7465 1152 7907 1264 7835 1368* . 4897 1455" 4767 
1060 7466 1153 7908 1265 7836 1369 4898 1456* 4768 


1061 7467 1154 7909 1266 7837 1370 4899 1457 4769 
1062 7468 1155 7910 1267 7844 1371 4900 1458 4770 


1063 7469 1156 7911 1268 7845 1372 4901 1459 4771 
1064 7470 1157 7912 1269 7846 1373* 4902 1460* 4772 
1065 7471 1158 7913 1270 7847 1374 4903 1461* 4773 
1066 7472 1159 7914 1271 7848 1375 4904 1462 4774 
1067 7473 1160 7915 1272 7849 1376 4905 1463 4775 
1068 7474 1161 7914 1273 7850 1377 4906 1464 4776 
1069 7475 1162 7917 1274 7851 1378 4907 1465 4844 
1070 7476 1163 7918 1275 7852 1379 4908 1466 4845 
1071 7477 1164 7919 1276 7853 1380 4909 1467 4846 
1076" 8005 1165 7920 1280 7874 1381 4910 1468 4847 
1077* 8006 1166 792) 1281 7875 1385 4911 1469 4848 
1080 8011 1167 7922 1282 7876 1386 4912 1470 4849 
1081 8012 1168 7923 1283 7877 1387 4913 1471 4850 
1082 8013 1169 7924 1284 7878 1388 4914 1472 4851 
1083 8014 1170 7925 1285 7879 1389 4915 1473 4852 
1090 7939 1171 7926 1286 7880 1390 4916 1474 4853 
1091% 7940. 1172 7927 1292 7767 1391* 4917 1475 4854 
1092* 7941 1173 7928 1293 7824 1392 4918 1476 4855 
1093 7942 1174 7929 1294 7825 1393* 4919 1477 4856 
1094 7943 1175 7930 1295 7826 1394* 4920 1478 4857 
1095 7944 1176 7931 1296 7827 1395 4921 1479 4858 
1096 7945 1177 7932 1297 7828 1396 4922 1480 4859 
1097 7946 1178 7933 1298 7829 1400 4924 1481 4860 
1098 7947 1179 7934 1289 126015 1401 4925 1482 486] 
1099 7948 1180 7935 1300 1055 1402 4926 1483 4862 
1100 7949 1181 7936 1320* 4752 1403 4927 1484 4863 
1:01 7950 |! 1185 8032 1321 4133 1404 4928 1485 4564 
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BALLINGER CROSS-REFERENCES, . 


Bal. Code Herein | Bal. Code Herein | Bal. Code Herein | Bal. Code Herein | Bal. Code Hereia 
1486 4865 1580 4048 1656 9092 17402” 9236 1841 5026 
1487 4866 1581 4049 1657* 9093 1740b 9237 1842 5027 
1488 4867 1582* 4050 1658 9097 1741 9238 1843 5028 
1489 4868 1583 4051 1659* 9098 1742 9239 1845 5085 
1495 4869 1584 4052 1660 9101 1743 9240 1846 5086 
1496 4870 1585 4053 1661 9118 1744 9241 1847' 5087 
1497 4871 1586 4054 1662 9119 1745 9242 1848 5088 
1498 4872 1587 4055 1663 9120 1746 9243 1849 5089 
1499 4873 1588 4056 1664 9117 1747 9244 1850 5090 
1500 4874 1589 4057 1665 9121 1748 9245 1851 5091 
1501 4875 1590 4058 1668 9122 1749* 9252 1852 5092 
1502 4876 1591 4059 1667 9123 1750 9253 1853 5093 
1503 4877 1592 4060 1668 9124 1751* 9254 1858 5094 
1504 4878 1593 . 4061 1669 9125 1751a® 9257 1859 5095 
1505 4879 1594 4064 1670 9126 1752 9258 1860 5096 
1506 4880 1595 4065 1671 9127 1755* 9259 1861 5097 
1507 4881 1596 4066 1672 9128 1756* 9260 1862 5098 
1508 4882 1597* 4068 1673 9129 1757” 9261 1863 5099 
1509 4883 1598 4073 1674 9131 1760* 9262 1864 5100 
1510 4884 1599 4074 1675 9132 1761 9263 1865 5101 
1511 4885 1600 4075 1676 9133 1762 9264 1870 5102 
1512 4886 1601 4076 1677* 9134 1764* 9265 1871 5103 
1513 4887 1602 4077 1678 9135 1765 9266 1872 5104 
1517 8324 1603 4078 1679 9136 1767 9267 1873 5105 
1518 8325 1604 4079 1680 9137 1769* 9268 1874 5106 
1519 8326 1605 4080 1681 9138 1772* 9269 1875 5107 
1520 8327 1606 4081 1682 9139 1773 9277 1880* 5108 
1521 8328 1607 4082 1683 9140 1778 9280 1881* 5109 
1522 8329 1608 4083 1696 9169 1779 9281 1882* 5110 
1523 8330 1609* 497 1697 9170 1780 9282 1883” 5111 
1524 8331 4084 1698 9112 - 1781 9283 1890 5112 
1525 8332 1609a 498 1699* 9113 1782” 9284 1891 5113 
1526 8333 1610* 497 1703 9102 1783 9285 1892* 5114 
1527* 8334 1611 4067 1704 91021, 1784 9286 1893 5115 
1528 8335 1612 500 17048 9103 1785 9287 1894 5116 
1529 8336 1613 501 1705 9104 1786 9288 1895 5117 
1530 8337 1614 502 1706 9105 1787 9289 1898 5118 
1531 8338 1615 4086 1707 9106 1790 5129 1899 5119 
1532 8339 16158 503 1708 9107 1791 5130 1900 5120 
1533 8340. 1616 + 4087 1709 9108 1792 5131 1901 5121 
1547 8343 1617 4088 1710 9109 1793 5132 1902 5122 
1548 8344 1618 4089 1711 9110 1794 5133 1303 5123 
1549 8345 1619 504 1712 9111 1795 5134 1904 5124 
1550 8975 1620 505 1713 9130 1796 5135 1905 5125 
1551 8976 1621 506 1714* 9200 1797 85136 1906 5126 
1552 8977 1622 507 1715 9203 1798 5137 1907 5127 
1553 8978 1623 4090 1716” 9204 1799 5138 1908 5128 
1554 8979 1624 508 1717* 9205 1800 5139 1910 5035 


1555 8980 1625 ] 509 1718 9212 1801 5140 1911 5036 
1556 8981 4085 1719" 9213 1810* 9290 1912 5037 
1557 8982 1627 2225 1720* 9214 1811 9291 1913 5038 
1558 8983 1628 2226 1721 9215 1812 9292 2068% 7338 
1559 8984 1629 2227 1722 9216 1813 9293 2069 7339 
1563* 4031 1630 2228 1723 9217 1814* 9294 2075 7340 
1564 4032 1631 2229 1724* 9219 1815* 9295 2076 7341 
1565* 4033 1632 2230 1725 9220 1816 9296 2077 7342 
1566* 4034 1633 3864 1726 9221 1817 9297 2078 7343 
1567% 4035 1635* 1864 1727* 9223 1818 9298 2085 6705 
1568* 4036 1636 1865 1728*% 9224 1819 9299 2110 6853 
1569* 4037 1637 1866 1729 9225 1825 5015 2111 6854 
1570 4038 1641 6535 1730 9226 1826 5016 2112 6855 
1571 4039 1642 6542 1731 920 1827 5017 2113 6856 
1572 4040 1643 6543 1732. 9228 1828 5018 2114 6857 
1573 4041 1644 6544 4 1733* 9229 1830 5019 2115 6858 
1574 4042 1645 6545 1734 9230 1831 5020 2116 6859 . 
1575 4043 1646 6546 1736 9231 1832 5021 2117” 6860 
1576 4044 1647 6547 1737 9232 1833 5023 2118 6636 
1577 4045 1648 6548 1738 9233 1834 5023 2119 6637 
1578 4N46 1649 6549 1739" 9234 1835 5024 2120 6638 
1579 4047 1655 9091 1740* 9235 1540 5025 2121 6639 
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BALLINGER CROSS-REFERENCES, 


Bal. Code Herein | Bal. Code Herein | Bal. Code Herein ; Bal. Code Herein Bal. Code Herein 
2122 6640 2195 6614 2323? 4544 2424* 4662 2526* 4351 
2123 6623 2196* 6615 2324" 4545 2425* 4663 2527* 4352 
2124 6624 2197 6823 2325* 4546 2426* 4673 2528" 4353 
2125 6625 2198*® 6612 2326" 4547 2427* 4674 2529" 4354 
2126 6626 2199 6613 2327” 4548 2428" 4675 2530* 4355 
2130* 6605 2203 6780 2328%* 4549 2429* 4676 2531* 4356 
2131 6607 2204 6781 2329* 4550 2430* 4678 2532* 4357 
2132 6608 2212 6782 2330* 4558 2431* 4679 2533* 4358 
2133 6641 2213? 6783 2331” 4489 2432” 4680 2543* 4360 
2134* 6642 2214 6784 2332* 4490 2433” 4681 2544* 4361 
2135* 6643 2215 6785 2333* 4491 2434” 4682 2545* 4362 
2136 6644 2216* 6786 2334* 4406 2435" 4702 2546* 4363 
2137 6645 2217* 6787 2335" 4407 2436* 4683 2547” 4364 
2138 6646 2218 6788 2336* 4408 2437* 4684 2548* 4365 
2139 6647 2235 6799 2337 4409 2439” 4685 2549* 4366 
2140 6648 2236 6800 2338* 4410 2442* 4664 2550* 4367 
2141® 6661 2237 6801 2339* 4411 2443" 4665 2551" 4372 
2142* 6667 2238 6802 2340" 4412 2445” 4686 2552" 4373 
2143* 6671 2239 6803 2341" 4714 2446* 4687 2503" 4374 
2144* 6672 2240 6804 2342* 4424 2447* 4688 2554* 4375 
2145” 6674 2241 6805 2352" 4498 2448* 4689 2555* 4376 
2146® 6675 2242 6806 2353* 4499 2449" 4690 2556" 4377 
2147 6676 2243 6807 2354" 4500 9450" 4691 2557* 4378 
2148 6677 2244 6695 2355* 4501 2451* 4692 2558" 4379 
2149” 6681 2252 6827 2356* 4502 2452" 4693 2563* 4389 
2150 6682 2253* 6696 2362* 4509 2453* 4694 2580* 4388 
2151 6683 2272* 4302 2366* 4508 2454* 4695 2585" 4390 
2152 6684 2273" 4415 2367* 4512 2455% 4696 2586" 4392 
2153" 6685 2274" 4422 2368* 4513 2456* 4697 2587* 4393 
2154 6686 2275" 4427 2369" 4575 2458* 4699 2588" 4394 
2155* 6687 2276" 4433 2372* 4580 2459* 4705 2589" 4395 
2156 6688 2277* 4471% | 2373* 4581 2460” 4700 2590* 439514 
2157 6678 2278” . 4425 2374" 4583 2461* 4701 2631* 8906 
2158” 6679 2279 4426 2379* 4598 2462* 4413 2632* 8908 
2159 6689 2284* 4445 2380* 4599 2463* 4721 2633 * 8907 
. 2160* 6690 2285" 4446 2381* 4600 2464 4703 2634 8912 
2161" 6691 2286" 4447 2382* 4601 2465 4704 2635 8913 
2162 6635 2287" 4448 2383? 4606 2466* 4482 2636 8925 
2163 6649 2288" 4449 2385* 4429 9467* 4738 2637 8926 
2164 6831 2290* 4303 2386” 4430 2470* 4316 2640” 8914 
2165 6832 2291° 4305 2387* 4607 2471* 4317 2641" 8915 
2166 6693 2292* 4306 2388* 4608 2472” 4318 2642 8916 
2167 6694 2293* 4307 2389* 4609 2473* 4319 2643* 8917 
2168* 6824 2294* 4308 2390* 4610 2474 4320 2644" 8918 
2169 6744 2295” 4309 2391* 4613 2475* 4321 2645* 8929 
2170* 6745 2296" 4312 2392? 4615 2476” 4322 2646® 8919 
2171 6746 2297 4304 2393* 4616 2477” 4323 2651 5936 
2172 6747 2298? 4313 9394% 4617 2478* 4324 2652 5937 
2173 6748 2300* 4314 4618 2479 4325 2653 5938 
2174 6749 2301* 4473 2395* 4619 2482 4329 2654 5939 
2175 6750 2302* 4473 2396* 4620 2483 4330 2655 5944 
2176 6754 2303" 4474 2397* 4621 | 2484 6654 2656 5945 
2177 6755 2304* 4475 2398* 4622 2488 4742 2657 5946 
2178* 6761 2305* 4476 2399” 4623 2489 4743 2658 5947 
2179" 6762 2306* 4477 2400* 4625 2501 5063 2659 5948 
2180? 6764 2307? 4706 2401* 4624 2502 5064 2660 5953 
2181* 6763 2308* 4478 2402* 4626 2512* 4333 2661 5954 
2183* 6774 2310* 4480 2403” 4627 2513* 4334 2662 5955 
2184 6775 2311" 4481 2404” 4628 2514* 4335 2663 5956 
2185 6777 2312* 4483 2405* 4629 2515* 4336 2664 5957 
2186 6606 2313* 4484 2406” 4630 2516” 4337 2665 5958 
2187 6779 2314" 4485 2407” 4643 2517" 4338 2666 5959 
2188 6610 2315* 4486 2413" 4642 2518" 4339 2067 5960 
2189 6611 2316” 4487 2417" 4640 2519* 4340 2668 5961 
2190 6631 2317* 4488 2418" 4654 2520" 4341 2569 5971 
12191 Er 93]8* 4706— | 2419* 4657 2521" 4342 2670 5972 


tate | 


u N 


6778 4713 2420* 4658 2522" 4343 2671 5973 
2192" 6633 2320* 4541 2421% 4659 2523* 4348 2672 5964 
2193 6634 2321" 4542 2422" 4660 2524* 4349 2673 5965 


2194* 6629 2329% 4543 2423* 4661 2020" 4350 2674 5966 
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BALLINGER CROSS-REFERENCES, 


Bal. Code Hercin Pal. Code Herein Bal. Code Herein | Bal. Code Herein | Bal. Code Hereta 


2075 5967 2781 Sait 2856 5448] 2995 5520 3089 8312 
2676 5968 2783 840 2857  5445b 2996 5521 3040 8313 
2677 5969 2754 8491 2858" 5448k 2997 5922 3091 8314 
2678 5962 2785 8492 2S50% 544d4a. | 2998 5523 3092 8315 
2680 5963 2786 8493 2860* 5+444b 2099 5524 3093 8316 


2683 5970 2787 8494 2861* 5444¢ 3000 5425 3094 8317 
2692 8946 2788 8495 2862* 5444d 3001 5526 3095 8318 
2693 8947 2789 8496 2863* 5448m | 3002 5527 3096 8319 
269 8948 2790 8497 2866 7053 3003 5028 3697 8320 
2695 8949 2791 8498 2910 5307 3004 5529 3098 8321 
2696" 8951 2792 8499 2911 5308 3005 5530 3099 8322 
2705 8596 2793 8500 2912 5309 3006 5531 3100 8325 
2706 8597 2794 8501 2913 5310 3007 5532 3103 7970 
2710 8598 2795 8502 2914 5311 3008 5533 3104 7071 
2711" 8599 2796 8503. 2927 6257 3009 5534 3105 7072 
2713 8600 2797 8504 2928 6258 3015* 839714 | 3106 7073 
2714 860014 | 2798 8505 2929 6259 3017" 8399 3107 1074 
2715 8601 2799 8506 2950 6260 3021 8412 3108 7075 
2716 8602 2500 8507 2931 R261 3022 8413 3109 7076 
2717 8603 2805* 6068 2932 6262 3023 8414 3110 7077 
2719 8604 2806 6067 2933 6263 3024 8415 3111 , 7078 
2721%* 1980 2807 6077 2934 6264 3025* 8416 3112 7079 
2722" 1981 2808" 6078 2935 6267 3026 8417 3115 7080 
2723 1982 2509 6079 2936 6268 3027” 8418 3116 7081 
2724 1983 2810 6080 2937 6275 3028 8420 3117 7082 
2725 1984 2811 6081 2938 6276 3029* 8421 3118 7083 
2726 1985 2812* 6082 2940 7022 3030 8422 3119 TESS 
2727" 1986 2513 6083 2944 1023 3031 8423 3120 7086 
2733 8508 2814 6084 2945* 6289 3032" 8424 3121 7087 
2734 8509 2815 6085 2946 6290 3033 8425 3122 7088 
2735 8510 2816 6086 2047 6291 3034 $444 3123 7089 
2736 8511 2317 6087 2953 2697 3050* 3202 3124 7090 
2737 8512 2818 6095 2954 2648 38051" 3203 3128 7091 
2738 8513 2819 6097 2955 2699 3052 3205 3129 7092 
2739 8514 2s20 6098 2956 5404 3053 3206 3130 7093 
2740 8515 ZST 6009 2957" 5406 3054* 3208 3131 7094 
27-44 8516 once 6102 2958" 5416 3055 7127 3132 7095 
2749 8517 2229 6103 2959 5417 3056 7128 3133 7096 
2746 8518 2824 6104 2960 5418 3057 7129 3134 7097 
2747 8519 2825 6105 2961 5419 3058 7130 3136 7099 


0748 8520 | 2896 6106 | 2062 5421 | 3059 7131 | 3137 7100 
9719 8501 | 2827 6107 | 2963 5422 | 3060 7182 | 3138 511 
97492 $522 | 288 6108 | 2064 5405 | 3061 7133 | 3139 5142 
2750 8523 | 29299 6109 | 2966 5412 | 3062 7134 | 3139. 5143 
e751 8524 | 2830 6110 | 2967 5413 | 3063 7135 | 3151 7351 
90752 08595 | ge31 6111" | 2068 5414 | 3064 7136 | 3152 7332 
9753 8526 | os  6em12 | 2969 5415 | 3065 7187 | 3153 7353 
9754 85297 | 2883* 6113 | 2072 5497 | 3066 7138 | 3154 7354 
9755 8528 | 2884 6114 | 2973 5498 | 3067 7139 | 3155 7355 
2756 8529 | 2835* 6066 | 2074 5199 | 3068 7140 | 3156 7356 
nn (853 aeng sosa | 2975 5500 | 3069 7141 | 3157 7357 
se f 853 98378 6115 | 2976 5501 | 3070 7142 | 3158* 7372 
2753 sua | 2sag 6116 | 2077 5502 | 3071 7143 | 3159 7373 
0759 8n55 | 2939 6117 | 2078 5508 | 23072 7144 | 3159 7374 
2760 8556 | esto 6118 | 2079 5504 | 3078 7145 | 3159b 7375 
ozal 8557 | es 6119 [200 5505 | 3074 7146 | 3160* 7376 
9702 8558 | 28414 6120 | 2081 5506 | 3073 7147 | 3161% 7377 
2703 8559 | gern 6121 | 2002 ganz | 3076 5306 | 3162 7378 
0764 8560 | rer 54168 | 2083 5508 | 3077 3639 | 3163* 7379 
0705 $369 | 2843*  5446a | 2984 5509 | 3078 3640 | 3164 7380 
omg 8569 | Zeste 54464 | 2085 5510 | 3079 3652 | 3165 7381 
SORTE | geige Kane | 2088 5511 | 3080 8408 | 3166* 7382 
0772 8537 | 2317* 54460 | 2087 5512 | 30891 8409 | 3167 7383 
3773 8508 | Sejer 5315 | ase 5513 | 2082 8410 | 3168 7584 
9774 8539 | 2s49r  5t45a | 2080 5514 | 3083 8111 | 3169 7285 
9778 8535 | 2851*% See | 2000 5515 | 3054 8307 | 3170*% 7386 
9777 8540 | 258%  ñ4isf | 2991 5516 | 3085 8308 | 3171 7387 
Spg 8541 | 2953 Brise | 2992 5517 | 3086 8309 | 3172*% 7388 
579 8512 | Beste stash | 2993 5518. | 3087. 2310 | 3173 7839 
2750 8513 los55t 544si | 2994 5519 | 3088 $8311 | 3174 739 


BALLINGER CROSS-REFERENCES, 


Bal. Code Herein Bal. Code Herein 


Bal. Code Herein Bal. Code Herein Bal. Code Herein 


3175 7391 3275 8277 3365 257 3480 3186 3617 8366 
3176 7392 3276 8278 3366 5258 3481 3196 3618 8367 
3177 7393 3277 8279 3367 5259 3482® 3197 3619 8368 
3178 7394 3278 8280 3368 5260 34183* 3198 36°1 9492 
3179 7395 3279 8281 3369 5261 3484 3199 3622 9493 
3180 7396 3280 8282 3370 5262 3485 3200 3623 9494 
3181 7397 3281 8283 3371 5263 3486 3201 3624 9495 
3182 7398 3282 8284 3372 5264 3487 3153 3625 9496 
3182a 7399 3283 8285 3373 5267 3458 3154 3626 9497 
3183 7404 3284 8286 3374 5268 3489 3155 3627 9498 
3183a 7405 3285 8287 3375" 5269 3490 3209 3628 9499 
3184 7406 3286: 8288 3376 5270 3491 3210 3629 9500 
3185 7407 2287 8289 3380 3001 3492 3215 3630 9501 
3186 7408 3288 8290 3381* 3002 3493 3216 3631 9502 
3187 7409 3289 8291 3382 3003 3494 3217 3632 9503 
3188 7410 3290 8292 3383 3004 3510 3587 3633 9511 
3189 7411 3305* 6560 3384 3005 3511 3588 3634 9512 
3190 7412 3306 6561 3385 3006 3512 3589 3635 9513 
3191 7413 3307 6562 3386 3007 3513 3590 3636 9514 
3192 7414 3308 9076 3387" 3008 3514 3591 3637 9515 
3193 7415 3309 9077 3388 3009 3515 3592 3638 9516 
3194 7416 3310 9078 3589 3010 3520 4977 3639 9517 
3195 7417 3311 9079 3390 3011 3521 4978 3640 9518 
3196 7418 3312 6578 3392 3030 3522 4979 3641 9519 
3197 7419 3313 6579 3393 3031 3523" 4980 3642 9520 
3198 7420 3314* 9071 3416 3173 3524 4981 3613 9521 
3199 7491 3316 9074 3417 3174 3525 4982 3644 9522 
32C0 7422 3317 9075 3418* 3175 3526* 4983 3645 9523 
3201 7493 3318 9079 3419 3176 3527 4934 3646 9524 
3209 7424 3322 6569 3420 3177 3528 4935 3647 9525 
3203 7425 3323 5150 3421 3178 3529 4986 3648 9526 
3204 7426 3324 5151 3422 3179 3530 4987 3668* 6250 
3205 7427 3325 5152 3423 3180 3531 4988 3669* 6251 
2206 7428 3326 5153 3424 3140 3532 4989 3670* 6253 
3207 7429 3327 5154 3425 3141 3533 4990 3671* 6255 
3208 7430 3328 5155 3426 3142 3534 4991 3672* 6256 
3209 7431 3329 5156 3427 3143 3535 4092 3673 4091 
3210 7432 3330" 5157 3428 3144 3536 4993 3674 4092 
3211 7433 3331" 5158 3429 3145 3537 4944 3675* 4093 
3244 8246 3332" 5159 3430 3146 3538 4995 3676 4094 
3245 8247 3333 5160 3431 3147 3539 4996 3677* 4095 
3246 8248 3334 5161 3432 3148 3540 4997 3678 4096 
3247 8249 3335 5162 3433 3149 3578 3036 3679* 4097 
3248 8250 3336 5163 3434 3150 3579 5581 3680 4102 
3249 8251 3337 5164 3435 3151 3585 5312 3681 4103 
3250 8252 3328 5165 3436 3152 3586 ‚5313 3682 4104 
3951 8253 3339 5166 3437 3156 3587 5314 3683 4105 
3252 8254 3341 5167 3438 3157 3590 3369 3684 4106 
3253 8055 3342 5168 3439 3158 3591 3370 23685 4107 
3254 8256 3343 5298 344U 2159 3592 2371 3686 4108 
3255 8257 3344 5229 3441 3160 3593 3372 3687 4109 
3°56 8258 3345 5230 3442 3161 3594 3373 3088 4110 
2257 8259 3346 5231 3443 6162 3595 3274 3689 4111 
3258 8250 3347* 5183 3444 3163 3596 3375 3690 4112 
2259 8261 3348 5184 3445 3164 3597 3376 3691 4113 
2260 8262 3349* 5186 3446 3165 3598 3377 3692 4114 
2281 8253 3250* 5199 3466 3187 3509 3378 3693 4115 
3262 8264 3351* 5194. 3167 3158 3800 3379 3694 4116 
3203 8285 3359 5185 3468 3189 3601 3380 3695 4117 
2264 8206 3353* 5211 3469 5190 3602 3381 3696 4118 
3265 8207 3554" -59153 3470 3101 3603 3383 3697 4119 
2916 8268 3355* 5218 3471 3192 3604 3383 3698 4120 
2267 8269 3357 5220 3472 3193 3605 3384 3699" 4121 
2°68 8270 3358* 5991 3473 31094 3610 8359 3700 4122 
3269 8271 3359* 5999 3474 3195 3611 8360 3701 4123 
2270 8272 3200* 5923 3475 3181 3612 S361 3702 4124 
3271 8273 2361” 5224 3476 3182 3613 8362 3703 4125 
3272 8274 3362 5254 3477 3183 3614 8363 3704 41°6 
2273 8275 3263 5255 3478 3184 2815 22364 3705 4127 
3274 8276 3364 256 3479 3185 3616 8395 3706 4128 
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BALLINGER CROSS-REFERENCES. 


Bal. Code Herein | Bal. Code Herein | Bal. Code Herein 
See aaa, O or 5699 | 3042 sr | 4082 g102 
777 5629 3868 5700 3943 
3709 4131 37788 5630 3869 5701 5754 4083 8103 
= ae A an 2 e 8104 
u aaa. daro besa | ssri eros | seam Srey | 4086 8106 
a ee a eee 0 ee 8106 
3713* 4135 "782 5684 | 3873 5705 ot. ~ ates 4087 8107 
06 | 3949 5760 | 4089 
3715 4137 |.3784 5636 | 3875 57 5 oe 
| 07 | 3950 5761 | 4090 ` 
3716 4138 | 3785 5637 | 3876 57 ao ee 
08 3951* 5762 409 
3717° 4139. | 3786 5688 | 3877 57 52 57 Do e 
5709 | 3952 5763 | 4092 
3718 4140 | 3788 5639 | 387 > Sen 
. 4 7 78 5710 | 5953 5764 | 4093 
Se ea ao ares | 4094 0310 
3955 5766 | 4095 632 
3721 4143 | 3791 5643 | 3881 5713 | 3956 57er | 2096 6321 
3793® 4145 a: eee a > P 5768 4097 6322 
2 5 |-3958 5769 | 4098 6323 
Ir a te 5646 | 3884 5716 | 3959 5770 | 4099 6324 
3725, 4147 | 3795 5647 | 3887 5615 | 3960 5771 | 4100% 6325 
See ee ee, ee ee, deere, en. ee 4101” 6326 
Í 8: 3962 5773 | 4102* 632 
3728 4150 | 3798" 5666 | 3800 5618 [3063 5774 | 4103: 6328 
3730" 4155 L o ee hes 2 5775 4104* 6329 
3731 : 78 065 5776 | 4105 6330 
2705 > Se 5785 | 3966 5777 | 4106 6331 
3732, #157 | 3503" 5673 | 3894 5786 | 3967 5778 | 4107 6332 
3734 4159 3805 2 3595 5787 3968 5779 4108 6333 
ee a 3069 5780 4109 6334 
9 5790 | 3971 5782 | 4 2 
3737 E T i 111 6326 
3137, 4162 | 3812, 5589 |3899 S91 |404 5857 |412 6337 
3738" 4163 j 3820" 5590 | 3900 5792 |4015 5858 | 41138 6338 
aa diea | gee |m sma jamo ssa jina cg 
4 57° 17 5860 | 4115 6340 
215 ree 3824 5600 3903 5795 | 4018 5861 | 4116 6341 
3748 4167 | 3825 6601 | 3904 5786 | 4019 5502 4117 6342 
3743 4168 | 3828 5602 | 3905 5797 | 4020 5868 4118* 6343 
3744 4169 | 3834 5674 [3006 5798 |4021 586 4119 6244 
3745 4170 | 3835 5675, | 3007 5799 [402 5865 |4120 6345 
3747 4172 Seat 5676 3908 5800 4023 5866 4121 6346 
3747 4178 | 3837 5677 [5909 5801 | 4048 4998 4122 6347 
ae | 3910 5802 | 4049 4999 | 4123 6348 
a a 5680 | 3911 5803 | 4050 5000 | 4124 6349 
3780 4175 | 3840 5681 |3912 580% | 4051 5001 4125° 6350 
3751, 4176 | 3841 5682 [3913 5805 | 4052 5008 | 4126 6351 
3752% 4177 |3843 5683 |3914 5808 |4053 5008 | 4127 6352 
s75a" 4178 | 3848 5684 |3915 5807 |4074 5004 | 4129 6354 
3754 4179 | 3844 5685 |3916 5730 | 4055 5005 | 4130 6335 
3755 4268 | 3845 5686 |3917 Bra |4056 5006 | 4131 6356 
3756 4269 |3846  S65T |3918 5732 |4057 5007 | 4l32 6357 
a a e cree: Wega: eee, a as ae dano 
3759 4272 3849 5660 3991 in 9) 5009 4134* 6359 
7 4 5735 | 4060 5010 
3760 4273 | 3850 5661 | 3922 Fr 
SS 5 : 5726 | 4061 5011 
3761 4274 | 3851 5662 | 3926* o a 
5737 | 4062 5012 
3762 4275 | 3852 5663 | 3927* 4138 6364 
d 5 5728 | 4063° 5013 
3 | 4139 63 
3763 5558 | 3858 5664 [3028 5730 | 4087 $092 | 4140 6360 
o eee Se 2 ee O 
3766 5561 Beck 5687 3930 5741 4069 8094 4142 6368 
3767 5575 | 3857 Dek ae In un 8095 | 4143 6369 
” IN: BY 71 9 pe 
3768" eae 3858 5690 | 3923 5744 ions sr ins. san 
be ee, eee ee ee ls ee 
ee, eee We e ee Má 8099 | 4147 6373 
377 9: 47 | 4075 8110 | 4148 7 
3771 5623 | 3862 5694 | 3937 5743 6374 
T7 4 392 9 | 4077 8112 | 41 37 
3773 5625 3864 5626 3939 ee 50 6376 
7 : ( 39: 750 | 4078 8113 | 415 
3774* 5626 3865 5697 2040 5375 1 6377 
ee 5 3 751 4080 8100 7 
3775" © 5627 3866 5698: | 3941 5752 4081 8101 4153 6379 
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BALLINGER CROSS-REFERENCES, 


Bal. Code Herein | Bal. Code Herein | Bal. Code Herein | Bal. Code Herein | Bal. Code Herein 
4154 6280 4224 6474 4293* 2722 4389* 712) 4472 7157 . 
4155 6381 A995 6475 4294 3725 4390* 7122 4473 7153 
4156 6382 4226 6476 4295 3726 4391* 7123 4474 7159 
4157* 6383 4227 6477 4296 3727 4392 7124 4475. 7160 
4158 6384 4228 6478 4297 3728 4393 7125 4476 7161 
4159 6385 4229 6479 4298 3729 4394 7126 4477 1162 
4160 6386 4230 6480 4299 3730 4395* 3601 4478 7163 
4161 6387 4231 6481 4300 6100 4396 3602 4481 7166 
4162 6388 4232 6482 4301 6191 4397 3603 4483 7167 
4163 6389 4233 6483 4303 8662 4398* 3604 4488 5915 
4164 6390 4234 6484 4305 8668 4399 3605 4489 5916 
4165 6391 4235 6485 4306 8669 4400* 3606 4490 5917 
4166 6416 - 4236 6486 4307 8670 4401 3607 4491 5918 
4167 6417 4237 6487 4308 8688 4402 3608 4492 5919 
4168 6418 4238 6188 4309 8689 4403 3609 4493 5920 
4169 6419 4239 6489 4310 8690 4404 3610 4494 5021 
4170 6420 4240 6490 4311 8663 4405 3611 4495 5922 
4171 6421 4241 6491 4312 8664 4406 3612 4496 5923 
4172 6422 4242 6492 4332 8729 4407 3613 4497 5924 
4173 6423 4243 6493 4333 8739 4408 3614 4502 5025 
4174 6424 4244 6494 4334* 8740 4409 3615 4503 5926 
4175 6425 4245 6495 4335 8736 4410 3616 4504 5927 
4176 6426 4246 6496 4336 8737 4411 3617 4505 5028 
4177 6427 4247 6497 4337 8738 4412 3618 4506 5929 
4178 6428 4248 6498 4338 5717 4413 3619 4507 5930 
4179 6429 4249 6409 4339 5718 4414 3620 4508 5931 
4180 6430 4250 3677 4340 5719 4415 3621 4509 5932 
4181 6431 4251* 3679 4341 5720 4416 3622 4511 8743 
4182 6432 4252 3652 4342 5721 4417 3623 4512 8744 
4183 6433 4253 3683 4343 5722 4418 3624 4517 8745 
4184 6434 4254 3685 4344 5723 4419* 3625 4518 8746 
4185 6435 4255 3686 4345 5724 4420 2626 4519 8747 
4186 6436 4256 3687 4346 5725 4421 3627 4520 8748 
4187 6437 4257 3688 4347 5726 4422 3628 4521 8749 
4188 6438 4258 3689 4348 5727 4423 3629 4522 8750 
4189 6439 4259 3691 4349 - 5728 4424 3630 4523 8751 
4190 6440 4260 3692 4350 5729 4425% 3631 4524 8752 
4191 6441 4261 3693 4355 9300 4426 3632 4525 8753 
4192 6442 4262 3694 4356 9301 4427 3633 4526 8754 
4193 6443 4263 3695 4357 9302 4429 2634 4527 8755 
4194 6444 4264 3696 : 4358 9303 4430 3635 4528 8756 
4195 6445 4265 3697 4359 9304 4431 3636 4529 8757 
4196 6446 4266 3698 4360 0305 4432 3637 4530* 8758 
4197 6447 4267 3699 4361 9306 4433* 2638 4531 8759 
4198 6448 4268 3700 4362 9307 4438 3731 4532 8760 
4199 6449 4269 3701 4363 9308 4439 3732 4533 8761 
4200 6450 4270 3702 4364 9309 4440? 3733 4534 8762 
4201 6451 4271* 3704. 4365 9310 4441 3737 4535 8781 
4202 6452 4272 2705 4366 9311 4449 3738 4536 8784 
4203 6453 4278 3706 4367 9312 4443 3739 4537 8763 
4204 6454 4274 3707 4368 9313 4445 3740 4538 8764 
4205 6455 4275 3708 4369 9314 4446 3741 4538a. 8765 
4206 6456 4276 370814 | 4370 9315 4447 3742 4539 8766 
4207 6457 4277 3678 4371 9316 4448 3743 4540 8767 
4208 "6458 4278 9504 4372 9317 4449* 2744 4541 8768 
4209 6459 4279 9505 4373 9318 4450 3745 4542 8769 
4210 6460 4280 7347 4374 9319 4451* 3746 4543 8770 
4211 6461 4281 9509 4375 9320 4452 3747 4544 8771 
4212 6462 428la 9510 4376 9321 4453 3748 4545 8772 
4213 6463 4282 7344 4378 7110: 4454 3749 4548 8773 
4214 6464 4283 7345 4379* 7111 4455 3750 4547 8774 
4215 6465 4284 7346 4380 7112 4456* 3731 4548 8775 
4216 6466 4285* 3709 4381 7113 4460 3765 4549 8776 
4217 6467 4286* 3710 4382 7114 4461 3768 4550 8777 
4218 6468 4287* 3712 4353 7115 4462 376614, | 4551 8778 
4219 6469 4288” 3713 4384 7116 4467 7150 4552 8779 
4220 6470 4289* 3714 4385 7117 4468 7151 4557” 3659 
4221 6471 4290* 3717 4386 7118 4469 7154 4558 3660 
4222 6472 429] 3720 4387 7119 4470 7155 4559 3668 
4223 6473 4292 3721 4388 7120 4471 7156 4560 3669 
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BALLINGER CROSS-REFERENCES, 


Bal. Code Herein | Bal. Code Herein | Bal. Code Herein | Bal. Code Herein | Bal. Code Herein 


4563* 8798 4657 7 4753 112 4839 195 4919 279 
4564 8799 4658 14 734 113 4840 196 4920 280 
4565 8800 4663 15 4755 114 4841 197 4925 251 
4566 8801 4664 17 4756* 115 4842 198 4926 . 282 
4568 8802 "4665 18 4757 116 4843 199 4927 283 
4569 8803 - 4666 26 4758 118 4844 200 4930 284 
4570 8804 4667 27 4763 127 4845 201 4931 285 
4571 8805 4668 28 4764 128 4816 202 4932 . 286 
4575 5288 "4669 29 4765 129 4847 203 4933 287 
4576* 5289 4670 30 4766 130 4852 204 4934 288 
4517 5290 4671 32 4767 131 4853 205 4935 289 
4578 5291 . 4672 35 4768 132 4854* 206 4936 290 
4580 5292 4673 36 4769 133 4855 207 4937 291 
4581 5293 4674 38 4770 134 4856 208 4938 292 
4582 5204 4675 39 | 4771 135 4857 209 -4939 293 
1583 5295 4676 40 4772 136 4858 210 4940 294 
4555* 3670 4680 43 4773 137 4859 211 4941 295 
4586* 3671 4681 44 4774 138 4860 215 4942* 296 
4588 8741 4682 45 119" 139 4861 216 4943 297 
4589 8742 4683* 46 4776 140 4862 217 4944 298 
4594 1319 4684 47 4777 141 4863 218 4949 299 
4595 1320 4685 48 4778 142 4864 219 4950 300 
4596 1321 4686 49 4783 143 4869 220 4951 301 
1597 1322 4690 50 4784 144 4870 221 4952 302 
4598 1323 4691 51 4785 145 4871 222 4953 303 
4599 1324 4695 52 4786 146 4872 223 4954 304 
4600 1325 4696 53 4787 147 4873 224 4955 305 
4601 1326 4697 54 4788 148 4874 225 4956 306 
4609 1327 4698 55 4789 149 4875 226 4957 307 
4603 1328 4699 56 4790 150 4876 227 4958 308 
4604 1329 4700 57 4793 153 4877 228 4962 309 
4605 1330 4701 58 4794 154 4878 233 4963 310 
4606 1331 4702 59 4796 155 4879 234 4964 311 
4607 1332 4703 60 4797 156 4880 235 4965 312 
4608 1333 4704 16 4798 157 4881 236 4966 313 
4609 1334 4709 61 4799 158 4882 237 4967 314 
46510 1335 4710 62 4800 159 4883 238 4968 315 
4611 1336 4711 63 4801 160 4884 239 4969 318 
4612 1337 4712 64 4802 161 4885 240 4970 319 
4613 1338 4713 65 4803 163 4886 241 * 4971 320 
4614 1339 4714 66 4804 164 4886a 242 4972 321 
4615 1340 4715 67 4805 165 4887 243 4977 322 
4620 1341 4716 68 4806 166 . 4858 244 4978 323 
4621 1342 4717 69 4807* 167 4889 245 4979 324 
4629 1343 4718 70 4808 168 4890 246 4980 325 
4623 1344 4719 71 4809 169 4891 247 4981 326 
46%4 1345 4720 72 4810 170 482 248 4982 327 
1025 1346 . | 4721 73 4811 171 4893 249 4983 329 
4626 1347 4722 75 4812 172 4894 250 4984 330 
4627 1348 4793 76. 4813 173 4895 251 4985 331 
A628 1340 4724 77 4814 174 4896 252 4986 332 
4699 1350 4725 78 4815 175 4867 253 4987 333 
4620 3351 4796 81 4816 176 4898 254 4988 334 
4631 1352 4797 82 4817 177 4903 255 4989 335 
4622 1353 4728* 83 4818 178 4904 256 4900 ° 336 
4033 1354 479% 85 4894 179 4005 257 4091 337 
4634 1355 473 89 4825 180 4906 258 4992 338 
4638 1364 4731 90 486 181 4907 259 4993* 339 
4009 1365 4732 91 4827 182 4008 260 4994 340 
4640 1366 4753 92 4828* 183 4009 261 4095 341 
4641 1367 472 93 4829 184 4910 262 4996 342 
4642 13639 755* 94 4830 185 4911 263 4997 343 
4643 1369 4736 97 4Sol 185 4912 264 4998 344 
4614 1370 4737 100 4832 157 4913 265 4999 845 
4645 1371 4744 106 4833 189 4913a 273 5000 347 
4650 1 4745 107 4834 190 4914 274 5001 348 
651 2 4746 110 4835 19] 4915 275 5002 349 
172 ® 3,4 4747 108 4836 192 4916 276 5003 350 
4653 5 4748 111 4837 193 4917 277 5004 351 
1656 6 í 398 4838* 194 4918 278 5005 352 
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BALLINGER CROSS-REFERENCES, 


Bal. Code Herein | Bal. Code Herein | Bal. Code Herein | Bal. Code Herein , Bal. Code Herein 
5006 353 5105 423 5193 511 5273" 582 5366 663 
5007 354 5106 424 5194 512 5285* 583 5367 664 
5008 355 5107 425 5195 513 5286 585 5368 665 
2009 356 5108 426 5196 514 5287 586 5369 666 
5010 357 5109 427 5197 §15 5288 587 5370 667 
5011 358 5110 428 5198 516 5289 588 5371 668 
5012 359 5111 429 5199 517 5290 589 5372 669 
2013 360 5112 430 5200 518 5291 590 5373 670 
3014 361 5115 431 5201 519 5292* 591 5374 671 
5019 362 5117 433 5202 . 520 5293 592 5375 672 
2020 363 5118 434 5203 521 5294 593 5316 673 
5021 364 5119 435 5204 §22 5295* 594 5377 674 f 
5022 365 5120 436 5205 523 5300 605 5378 675 
5023 366 5121 437 5206 524 5301 606 5379 676 
5029 367 5122 438 5207 525 5302 607 5380 677 
5030 368 5123 439 5208 526 5303 608 5381 678 
5033 369 5124 440 5209 527 5304 609 5382 679 
5034 370 5125 441 5214 528 5305 610 5390 680 
5035 - 371 5126 442 5215 530 5306 611 5391 681 
5036 372 5127 443 5216 531 ` 5307 612 5392 682 
5037 373 5131 444 5217 532 5312 613 5393 683 
3038 374 5132 445 5218* 533 5313 614 5394 684 
5039 375 5133 446 | 5219 534 5314 615 5395 685 
5040 376 5133a 447 5220 535 5315 616 5396* 686 
5041 377 5134 448 §221 536 5316 617 5397* 687 
5044 378 5135 449 5222 537 5317 618 5398 688 
5045 379 5136 450 5223 538 5318 619 5399 690 
5046 380 5137 451 5224 539 5319 620 5400 691 
2030 381 5138 452 5225 540 5320 621 5401 692 
3051 382 5139 453 5226 541 5321 622 5402 693 
2052 283 5140 454 5227 542 5322 623 5403 . 694 
5053 384 5141 456 5228 543 5323 624 5404 695 
5054 385 5142* 457 5229 644 5324 625 5405 696 
5055 386 5143 458 5230 545 5325 626 5406 697 
5056 387 5148 459 5231 546 5326 627 5407 698 
057 388 5149 460 5232 547 5327 628 5408 699 
2038 289 5150 461 5233 548 5328 629 5409 700 
5059 390 5153 464 5234 549 5329 630 5410 701 


5060 391 5154 465 5235 550 5330 631 9411 702 
5061 392 5155 - 466 5226 551 5331 632 5112* 703 
2062 393 5156 467 | 5237 552 5332 633 5413 704 
»063 394 9157 468 5238 553 5333 634 5414 705 
3064 395 5158 469 5239 554 9334 635 5415 706 
3065 396 5159 470 5240 555 5335” 636 5418 707 


5066. 397 5160 471 5241 556 5336 637 5419 708 
5070 398 5161 472 5242 557 5337 638 5420 709 


»071* 399 5162 473 5243 558 5338 639 5421 710 
5072 400 5165 474 5244 559 5339 640 5422 711 
5074 401 5166 | 475 5245 560 5340 641 5423 712 
2075 402 5167 476 5246 561 0341 642 5424 713 
5076 403 5168 477 5247 562 5342 643 5425 114 
2080 404 5169 478 5248 563 5343 644 5426 715 
2080a 405 5170 479 5248a* 564 5344 645 0427 716 
5081 406 5171 480 5248b 065 9345 646 5428 717 
5082 407 5172 481 5249 566 5350 647 5431 718 
0085 408 5173* 482 5250 567 5351 648 5432 119 
5086 409 9174 483 5251 568 3352 649 5433 720 
5087 410 5175 484 5253 569 5353 650 5434 721 
5090 411 5176 485 5253 570 5354 651 5435 722 
3091 4]2 3177 486 52534 571 5355* 652 5436 723 
5093 413 5178 487 5255 572 9396 653 5437 724 
5094 414 5179 488 5262 573 5357 654 5438 725 
5095 415 5180 489 5263 574 5358 655 5439 726 
5096 416 5181 490 9264 575 5359 656 5440 127 
5097 417 5182 491 5265 576 5360 657 9441 728 
5098 418 5183 49° 5266 517 5361 658 5442 129 
5099 419 5184 493 5269 578 5362 659 0443 730 
5102 420 5185 494 3270 579 5363 660 5444 731 
5103 421 5186 495 5271 580 5364 661 5445 732 


5104 422 5192 510 5272 581 5365 662 5446 733 
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BALLINGER CROSS-REFERENCES, 


Bal. Code Herein | Bal. Code Herein | Bal. Code Herein ı Bal. Code Herein | Bal. Code Herein 
5447 734 5519 807 5596 877 5690 964 5780 1034 
5448 735 5520 808 5597 878 5691 965 5781 1035 
5449 736 5521 809 5598 879 5692 , 966 5782 1036 
5450 737 5525 810 5599 880 5695 967 5783 1037 
5451 738 5526 811 5600 881 5696 968 5784 1038 
5452 739 5527* 812 5601 882 5697 969 5785 1039 
5455 740 5528 813 5602 883 5698 970 5786 1040 
5456 741 5529* 814 5603 884 5699 971 5787 1041 
5457 742 5530 815 5604 885 5700 972 5788 1042 ° 
§458 743 5531 816 5608 886 5701 973 5789 1043 
5459 744 5532 817 5609 887 5705 974 5790 1044 
5460 745 §533 818 5610 885 5706 975 5791 1045 
_ 5461 746 5534 819 5611 889 5707 976 5792 1046 
5462 747 5535* 820 5612 890 5708 977 5793 1047 
. 5463 748 - 5536* 821 5616 891 5709 978 5794 1048 
5464 749 5537 822 5617 892 5710 979 5798 1049 
5465 750 5538 823 5618 893 5711 980 5799 1050 
5466 751 5539 824 5619 894 5712 981 5800 1051 
5467 752 5540 825 5620 895 5716 982 5801 - 1052 
5468 753 5541 826 5621 896 5717 983 5802 1053 
5469 754 5542 827 5622 897 5718 984 5803 1054 
5470 755 §543 828 5623 898 5719 985 5804 1055 
5471 756 5544 829 5624 899 5720 986 5805 1056 
5472 757 5545 830 5625 900 5721 987 5806 1057 
5473 758 5546 831 5629 901 5722 988 5807 1058 
5174 759 5547 832 5630 902 5723 989 5808 1059 
5475 760 5548 833 5651 903 5724 990 5809 1060 
5476 761 5549 834 5632 904 5725 991 5810 1061 
5477 762 5550 835 5633 905 5726 992 5811 1062 , 
5478 763 5551 836 5637 921 5727 993 5814 1063 
5479 764 5552 837 5638 922 5728 994 5815 1064 
5480 765 5557 838 5659 924 5729 995 5816 1065 
5481 766 5558 839 5640 925 5730 996 5817 1066 
5482 767 5559 840 5641 926 5731 997 5818 1067 
5483 768 5560 841 5642 927 5733 998 5819 1068 
5484 769 5561 842 5643 929 5738 999 5820 1069 
5485 770 5562 843 5644 930 5739 1000 5821 1070 
5486 773 .5563 844 5645 931 5740 1001 5822 1071 
5487 712 5564 845 5646 932 5741 1002 5823 1072 
5488 772 5965 846 5647 933 5742 1003 5824 1073 
5489 774 5566 847 5648 934 5743 1004 5825 1074 
5490 775 6567 848 3649 935 5744 1005 5826 1075 
5491 776 5568 849 5650 936 5745 1006 5827 1076 
5492 777 5569 850 5654 937 5746 1007 5828 1077 
5493 778 5570 851 5655 938 5747 1008 5829 1078 
5494 719 5571 852 5656 939 5748 1009 5830 1079 
5495 780 5572 853 5657 940 5749 1010 5831 1080 
5496 781 5573 854 5658. 941 5750 1011 5832 :1081 
5497 782 5574 855 5659 942 5751 1012 5833 1082 
5498 783 5575 856 5660 943 5754 1013 5834 1083 
5499 784 5576 857 5661 944 5755 1014 5835 1084 
5500 785 5577 858 5662 945 5756 1015 : 5836 1085 
5501 786 5578 859 5663 946 5757 1016 5841 1086 
5502 787 | 5579 860 5667 947 5758 1017 5842 1087 
5503 788 5580 861 5668 948 5759 1018 5843 1088 
5504 789 5581 862 5669 949 5760 1019 5844 1089 
5505 790 5582 863 5673 950 5761 1020 5845 1090 
5506 791 5583 864 5674 951 5762 1021 5846 1091 


9507 792 5584 865 5675 952 5763 1022 5847 1092 
5508 793 5585 866 5676 953 5764 1023 5848 1093 
5509 794 5986 867 5617 954 5765 1024 5849 1094 
5510 795 5587 868 5678 955 5766 1025 5850 1095 
5511 796 5088 869 5679 956 5767 1026 5851 1096 
5512 800 5589 870 5680 957 5769 1027 5852 1097 
5513 801 5590 871 5684 958 5770 1028 5853 1098 
5514 802 5591 872 5685 959 5771 1029 5854 1099 
5515 803 5592 873 5686 960 5772 1030 5855 1100 
5516 804 5593 T4 5687 961 5774 1031 5856 1101 
5517 805 5594 875 “| 5688 962 5775 1032 5857 1102 


5518* 800 . | 5595 876 5689 963 5776 1033 5858 1103 
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BALLINGER CROSS-REFERENCES, 


Bal. Code Herein | Bal. Code Herein | Bal. Code Herein | Bal. Code Herein | Bal. Code Hereia 
5870 1104 5949 1181 6047 1262 6137 1385 6206 1455 
5871 1105 5953* 1182 6048 1263 6138 1386 6207 1456 
5872 1106 5954 1183 6054 1264 6139 1387 6208 1457 
5873 1107 5957 1188 6055 1265 6140 1388 6209 1458 
3874 1108 5958 1189 6056 1266 6141 1389 6210 1459 
5875 1109 5959 1190 6057 - 1267 6142 1390 6211 1460 
5876 1110 5963 1191 6058 1268 6143 1391 6212 1461 
5877 1111 5964 1192 6059 1269 6144 1392 6213 1462 
3878 1112 5965 1193 6063 1270 6145 1393 6214 1463 
3879 1113 5966 1194 6064 1271 6146 1394 6215 1464 
5880 1114 5967 1195 6065 1272 6147 1395 6219 1465 
5881 1115 5968 1196 6066 1273 6148 1396 6220 1466 
5885 1116 5971* 1197 6067 1274 6149 1397 6221 1467 
5886 1117 5972 1198 6068 1275 6150 1398 6222 1468 
3887 1118 5975 1201 6069 1276 6151 1399 6223 1469 . 
5888 1119 5976 1202 6070 1277 6152 1400 6226 1470 
5889 1120 5977 1203 6075 1278 6153 1401 6227 1471 
5890° 1121 5981 1204 6076 1279 6154 1402 6228 1472 
5891 1123 5982 1205 6077 1280 6155 1403 6229 1473 
5892 1124 5983 1206 6081 1281 6156 1404 6230 1474 
5893 1125 5984 1207 6082 1282 6157 1405 6231 1475 
5894 1126 5985 1208 6083 1283 6158 1406 6232 1476 
5895 1127 5986 1209 6087 1284 6159 1407 6233 1477 
5896 1128 5990 1210 6088 1285 6160 1408 6234 1478 
5900® 1129 5991 1211 6089 1286 6161 1409 6235 1479 
»901* 1130 5992 1212 6090 1287 6162 1410 6236 1480 
5902 1131 5993 1212 6091 1288 - 6163 1411 6257 1481 
5903 1132 5994 1214 6092 1289 6164 1412 6238 1482 
5904 1134 5995 1215 6093 1290 6165 1413 6259 1483 
5905 1135 5996 1216 6094 1291 6166 1414 6240 1484 
3906 1136 5997 1217 6095 1292 6167 1415 6241 1485 
3907 1137 5998 1218 6096 1293 6168 1416 6242 1486 
5908 1138 5999 1219 6097 ` 1294 6169 1417 6243 1487 
3909 1139 6000 1220 6098 1295 6170 1418 6244 1488 
5910 1140 6001 1221 6099 1296 6171 1419 6245 1489 
5911 1141 ‘| 6002 1222 6100 1297 6172 1420 6246 1490 
5912 1142 6003 1223 6101 1298 6173 1421 6250 1491 
5913 1143 6004 1224 6102 1299 6174 1422 6251 1492 
5914 1144 6008 1225 6103 1300 6175 1423 6252 1493 
5915 1145 6009 1226 6104 1301 6176 1424 6253 1494 
5916 1146 6010 1227 6105 1302 6177 1425 6254 1495 
5917 1147 6011 1228 6106 1303 6178 1426 6255 1496 
5918 1148 6012 1229 6107 1304 6179 1427 6256 1497 
5919 1149 6013 1230 6108 1305 6180 1428 6257 1498 _ 
5920 1150 6017 1231 6109 1306 6181 1429 6258 1499 
5921 1151 6018 1232 6110 1307 6182 1430 6259 1500 
5922 1152 6019 1233 6111 1308 6183 1431 6260 1501 
3923 1153 6020 1234 6112 1309 6184 1432 6261 1502 
5925* 1159 6021 1235 6113 1310 6185 1433 6262 1503 
5926* 1160 6022 1239 6114 1311 6186 1434 6263 1504 
9927" 4161 6023 1240 6115 1312 6187 1435 6264 1505 
5930* 1162 6024 1241 6116 1313 6188 1436 6265 1506 
3931 1163 6025 1242 6117 1314 6189 1437 6266 1507 
5932 1164 6026 1243 6118 1315 6190 1438 6267 1508 
5933 1165 6027 1244 6119 1316 .6191 1439 6268 1509 
0934 1166 6028 1245 6120 1317 6192 1440 6269 1510 
5935 1167 6029 1246 6121 1318 6193 1441 6270 1511 
5936 1168 6030 1248 6125 1372 6194 1442 6271 1512 
5937 1169 6034 1249 6126 1373 6195 1443 6272 1513 
5938 1170 6035 1250 6127 1374 6196 1444 273 1514 
5939 1171 6036 1251 6128 . 1375 6197 1445 6274 1515 
5940 1172 6037 252 6129 1376 6198 1446 6275 1516 
9941* 1173 6038 1253 6130 1377 6199 1447 6276 1517 
5942 1174 6040 1254 6130a 1378 6199a 1448 6277 1518 
3943 1175 - 6041 1255 6131 1379 | 6200 1449 6278 1519 
5944 1176 6042 1256 6132 1380 6201 1450 6279 1520 
3945 1177 6043 1257 6133 1381 6202 1451 6280 1521 
5946* 1178 6044 1258 6134 1382 6203 1452 6281 1522 
5947 1179 6045 1259 6135 1383 6204 1453 6282 1523 
5948 1180 6046 1260  ¿ 6136 1384 6205 1454 6283 1524 
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BALLINGER CROSS-REFERENCES, 


Bal. Code Herein | Bal. Code Herein | Bal. Code Herein | Bal. Code Herein | Bal. Code Herein 
0284 1525 6363 1595 6440 1670 6532 1749 6615 1822 
6285 1526 6364 1596 6441 1671 6533 1750 6619 1847 
6286 1527 6365 1597 6442 1672 6534 1751 6620 1848 
6287 1528 6366 1598 6443 1673 6535 1752 6621 1849 
6288 1529 | 6367 1599 6447 1674 6536 1753 6622 1850 
6289 1530 6368 1600 6448 1675 6537 1754 6623 1851 
6290 1531 6369 1601 6449 1676 6542 1755 6624 1852 
6291 1532 6370 1602 6450 1677 6543 1758 6625 1853 
6292 1532 6371 1603 6451 1678 6544 1759 6626 1854 
6296 1534 6372 1604 6452 1679 6545 1761 6627 1855 
6297 1535 6373 1605 6453 1680 6546* 1762 6628 1856 
6298 1536 6374 1606 6454 1681 6547* 1763 6631 1857 
6299 1537 6375 1607 6455 ° 1632 6548* 1764 6632 1858 
6300 1538 6376 1608 6460 1683 6549 1765 6633 1859 
6301 1539 6377 1609 6461 1684 6550 1766 6634 1860 
6302 1540 6381 1610 6462 1685 6551 1767 6635 1861 
6303 1541 6382 1611 6463 1686 6552 1768 6636 1862 
6304 1542 6383 1612 6464 1687 6553 1769 6637 1863 | 
6308 1543 6384 1613 6465 1688 6554 1770 6640 1867 
6309 1544 6385 1614 6466 1689 6555 1771 6641 1868 
6310 1545 6386 1615 6467 1699 6556 1772 6642 1869 
6311 1546 6387 1616 6468 1691 6557 1773 6643 1870 
6312 1547 6388 1617 6469 1692 6558 1774 6644 1871 
6313 1548 6389 1618 6474 1693 6559 1775 6645 1872 
6314 1549 6390 1619 6475 1694 6560 1776 6646 1873 
6315 1550 6321 1620 6476 1695 6561” 1777 6647 1874 
6316 1551 6395 1621 | 6480* 1696 6565 1778 6648 1875 
6317 1552 6396 1626 6481 1697 6566 1779 6649 1876 
6318 1553 6397 1627 6482 1698 6567 1780 6650 1877 
6319 1554 6398 1628 6483 1699 6568 1781 6651 1878 
6320 1555 6329 1629 6487 1708 6569 1782 6652 1879 
6321 1556 6400 1630 6488 1709 6570 1783 6653 1880 
6322 1557 6401 1631 6489 1710 6571 1784 6654 1831 
6323 1558 6402 1637 6490 1711 6572 1785 6635 1882 
6324 1559 6403” 1632 6491 1712 6573 786 6656 1883 
6325 1560 6404 1635 5492 1713 6574 1787 ' 6657 1884 
6326 1561 6405 1636 6493 1714 6575 1788 6658 1855 
6327 1562 6405a 1639 6494 1715 6576 1789 6659 1886 
6328 1563 6405b 1640 6500* 1716 6580 1790 6660 1887 
6329 1564 6406 1641 6501 1717 6581 1791 6661 1888 
6330 1565 6407 1642 6502 1718 6582 1792 6662 1889 
6331 1566 6408 1633 6503 1719 6583 1793 6664 1890 
6332 1567 6409 1643 6504 1720 6584 1794 6666 1925 
6333 1568 6410 1644 6505 1721 6585 1795 6667 1926 
6334 1569 6411 1645 6506 1722 6588 1796 6668 1927 
6335 1570 6412 1646 6507 1723 6589 1797 6669 1928 
6336 1571 6413 1647 6508 1724 6590 1798 6670 1929 
6337 1572 6414 1648 6509 1725 6591 1799 6671 1930 
6338 1573 6415 1649 6510 1726 6592 1800 6672 1931 
6339 1574 6416 1650 6511 17:7 6593 1801 6673 1932 
6340 1575 6417 1651 6512 1728 6594 1802 6674 1933 
6341 1576 6418 1652 6513* 172 6555 1803 6675 1934 
6342 1577 6419 1653 6514* 1730 6596 1804 6678 1935 
6343 1578 6420 1634 6515 1731 6597 1805 6630 1936 
6347 1579 6424 1654 6516 1752 6598 1806 6681 1937 
6348 1580 6425 1655 6517 1733 6600 1807 6682 1938 
6349 1581 6426 1656 6518* 1734 6601 1808 | 6683 1939 
6350 1582 6427 1657 6519 1735 6602 1809 6684 1940 
6351 ‘1583 6428 1658 6520 1736 6603 1810 6685 1941 
6352 1584 6429 1659 6521 1737 6604 1811 6686 1942 
6353 1585 6430 1660 6522 1738 6605 1812 6687 1943 
6354 1586 6431 1661 6523 1739 6606” 1813 6688 1944 
6355 1587 6432 1662 6524 1740 6607 1814 6689 1945 
6256 1588 6433 1663 6025 1741 6608 1815 6690 1946 


6357 1589 6434" ° 1664 6526 1742 6569 1816 6691 1947 
6358 1590 6435*% 1665 6527 1743 6610 1817 6692 1948 
6359 1591 6426 1666 6528 1744 | 6611 1818 6695 1949 
6360 1592 6437* 1667 6529 1745 6612 1819 6696 1950 
6361 1593 6438 1668 6530 . 1747 6613 1820 6697 1951 


6362 1594 6439 1669 6531 1748 6614 1821 6698 1952 
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BALLINGER CROSS-REFERENCES. 


Bal. Code Herein | Bal. Code Herein | Bal. Code Herein | Bal. Code Herein Bal. Code Herein 
6699 1953 6786 2011 6869 2081 6945 2157 7039 2750 
6700 1954 6788 2012 6870 2082 6246 2158 7040 2731 
6701 1955 6789 2013 6871 * 2083 6947 2159 7041 2732 
6702 1956 6790 2014 6872 2084 5948 2160 7042 2733 
6703 1957 6791 2015 6873 2085 6949 2161 7043 2734 
.6704 1958 6792 2016 6874 2086 6950 2162 7044 2735 
6705 1959 6793 2017 6875 : 2087. 6951 2163 7045 2736 
6706 1960 6794 2018 6876 2088 6952 2164 7046 2737 
- 6707 1961 6795 2019 6877 2089 6953 2165 7047 2738 
6708 :1962 6796 2020 6878 2090 6954 2166 7048 2739 
6709 1963 6797 2021 6879 2091 6955 2167 7049* 2740 
6710 1964 6800 2022 6850 2092 6956 2168 7050 2741 
6711 1965 6801 2023 6834 2093 6957 2169 7051 2742 
6712 1966 6802* 2024 6885 2094 6958 2170 7052 2743 
6715 1891 6805 2025 6886 2095 6960 2171 7053 2744 
6716 1892 6806 2026 6887 2096 6961 2172 7054 2745 
6717 1893 6807 2027 6588 2097 6965 2181 7055 2746 
6718 1894 6808 2028 6889 2098 6966 2182 7056 2747 
6719 1895 6809 2029 6890 2099 6967 2183 7057 2748 
6720 1896 6810 2030 6891 2100 6968 2184 7058 2749 
6721 1897 6811 2031 6892 2101 6969 2185 7059 2750 
6724 1967 6812 2032 6893 2102 6970 2186 7060 2751 
6725 1968 6813 2033 6894 2103 6975 2187 7061 2752 
6726 1969 6814 2034 6895 2104 6976 2188 7062 2753 
6127 1970 6815 2035 6896 2105 6977 2189 7063 2754 
6728 : 1971 6816 2036 6897 2106 6978 2190 7064 2755 
6729 1972 6817 2037 6898 2107 6979 2196 7065 2756 
6730 1973 6818 2038 6899 2108 6980 2197 7066* 2757 
6731 1974 6819 2039 6900 2109 6981 2198 7067 2738 
6732 1975 6820 2040 6901 2110 6982 2199 7068 2759 
6723 1976 6821 2041 6902 2111 6983 2200 7069 2760 
6734 1977 6824 2042 6903 2112 6984 2201 7070 2761 
6735 1978 6825 2043 6904 2113 6985 2202 7071 2762 
6736 1979 6826 2044 6905 2114 6986 2203 7073 2763 
6740 1898 6827 2045 6906 2115 6987 2204 7074 2764 
6741 1899 6828 2046 6907 2116 6988 2205 7075 2765 
6742 1900 6829 2047 6908 2117 , 6989 2206 7076 2766 
6743 1901 6830 2048 6909 2118 6990 2207 7077 2767 
6744 1902 6831 2049 6910 2119 6991 2208 7078 2768 
6745 1903 6832 2050 6911 2120 | 6992 2209 7079 2769 
6746 1904 6833 2051 6912 2121 6993* 2210 7080 2770 
6747 1905 6234 2052 4913 2122 6994 2212 7081 2771 
6748 1906 6835 2053 6914 2123 6996 22022 7082 2772 
6749 1907 6839 2054 6915 2124 6997 2223 7083 2773 
6750 1908 6840 2055 6916 2125 6998 2224 7084 2774 
6751 1909 6841 2056 6917 2126 7004 2231 7085 2775 
6754* 1910 6842 2057 6918 2127 7005 2232 7086 2776 
6755 1911 6843 2058 6919 2128 7006 2233 7087 2717 
6756 1912 6844 2059 6920 2129 7007 2234 7088 2778 
6757 1913 6845 2060 6921 2130 7008 2235 7089 2779 
6758 1914 6846 2061 6925 2131 7009 2236 7094 2784 
6759 1915 6847 2062 6926 2132 7010 £237 7095 2785 
6760 1916 6848 2063 6927 2133 7011 2238 7096 2786 
6761 1917 6849 2064 6928 2134 1012 2239 1097 2787 
6762 1918 6850 2065 6929 2135 7013 2240 7098 2788 
6763 1919 6851 2066 6930 2137 7015 2241 7099 2789 
6764 1920 6852 2067 5031 2158 7016 2242 7100 2790 
6765 1921 6853 2068 6932 2139 7017 2243 7101 2791 
6766 1922 6854 2069 6933 2140 7018 2244 7103* 2792 
6767 1923 6855 2070 6954 2141 7019 2245 7104 2794 
6768 1921 6856 2071 6935 2142 7020 2246 7105 2795 
6773 2722 6857 2072 6936 2143 © 7022 2247 7106 2796 
6774 2723 6858 2073 6937 2144 7023 2248 7107 2797 
6775 2724 6859 2074 6938 2145 7024 2249 | 7108 2798 
6776 2725 6860 2075 6939 2146 7025 2250 7109* 2799 
6780 2005 6861 2076 69-40 2147 026 2251 7111 2800 


6782 2007 6865 2077 6941 2148 1035 2126 7112 2502 
6783 2008 6866 2078 6942 2151 7036 2727 7113 2803 
6784 2009 6867 2079 6943 2152 7037 2728 7114 2804 


6785 2010 6868  2U80 6944 1156 7038* 2729 7115 2805 
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Bal. Code Herein 


7116 
7117 
7118 
7119 
7120 
7121 
7122 
7123 
7124 
7125 
7127 
7128 
7129 
7130 
7131 
7132 
7133 
1136 
7137 
7138 
7139 
7140 
7141 
7142 
7144 
7145 
7146 
7146a 
7147 
7148 
7149 
7150 
7151 
7152 
7153 
7154 
7155 
7156 
7157 
7158 
7159 
7160 
7161 
7165 
7167 
7168 
7169 
7170 
7171 
7172 
7173 


2806 
2154 
2807 
2808 
2809 
2810 
2811 
2812 
2813 
2814 
3257 
2816 
2817 
2818 
2819 
2820 
2702 
2821 
2822 
2823 
2824 
2825 
2826 
2827 
2828 
2830 
2703 
2831 
2832 
5144 
5145 
5146 
5147 
6148 
5149 
2833 
2834 
2835 
2704 
2708 
3289 
2836 
3265 
2843 
2844 
2845 
2711 
2712 
2713 
2714 
3123 


Bal. Code 


7174 
7175 
7176 
7177 
7185 
7186 
7187 
7188 
7189 
7190 
7191 
7192 
7193 
7194 
7195 
7196 
7197 
7198 
7199 
7200 
7201 
7202 
7203 
7204 
7205 
7206 
7207 
7208 
7209 
7210 
7211 
7212 
7213 
7214 
7215 
7216 
7217 
7218 
7219 
7220 
7221 
7226 
7227 
7228 
7229 
7230 
7231 


7232 


7233 
7234 


Pasi 


Herein 


Bal. Code Herein 


7235 
7236 
7237 
7238 
7239 
7240 
7241 
7242 
7243 
7244 
7245 
7246 
7247 
7248 
7249 
7250 
7251 
7252 
7253 
7254 
7255 
7256 
7257 
7258 
7259 
7260 
7261 
7262 
7263 
7264 
7265 
7266 
7267 
7268 
7269 
7275 
7276 
7277 
7278 
7279 
7280 
7281 
7282 


7283 | 


7284 
7285 
7286 
7287 
7288 
7293 


2898 
2899 
3900 
2901 
2904 
2905 
2906 
2907 
2908 
2909 
2910 
2911 
2912 
2913 
2914 
2915 
2916 
2918 
2919 
2920 
2921 
2923 
6284 
6285 
2923 
2924 
2925 
5315 
5316 
2926 
2927 
2928 
5317 
2929 
2930 
2936 
2937 
2938 
2939 
2940 
2941 
2942 
2943 
2944 
2945 
2946 
2947 
6566 
2948 
2949 
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BALLINGER CROSS-REFERENCES, 


Bal. Code Herein 


7294 
7295 
7296 
7297 
7298 
7299 
7300 
7301 
7302 
7303 
7304 
7305 
7306 
7310 
7311 
7312 
7313 
7314 
7315 
7316 
7317 
7318 
7321 
7322 
7323* 
7324 
7325 
7326 
7327 
7334 
7335 
7336 
7337 
7338 
7339 
7340 
7341 
7342 
7343 
7347* 
7349 
7350 
7353* 
7354 
7355 
7358* 
7362 
7364° 
7366* 
7367 


d 


2950 7368 
2951 7369 
2952 7370 
2718 7373 
2953 7374 
2951 7375 
2955 7376 
2956 7378 
2719 7381 
8293 7383 
8294 7384 
2957 7385 
2958 7386 
2960 7389 
2961 7390 
2962 : 7391 
2963 7392 
2964 7393 
2965 7394 
2966 7395 


2967 7397* 
2715 7398* 


8385 7403 
2969 7404 
` 2970 7405 
2971 7406 
5342 7407 
5343 7408 
5344 7409 
2972 7410 
2973 7415 
2974 7416 
2975 7417 
2976 7418 
2977 7419 
2978 7420* 
2979 7421 
2980 7422 
2981 7423 
5354 7424 
5353 7425 
5352 7426 
5356 7427 
5358 7428 
5357 7435 
5372 7436 
53584 | 7437 
5325 7438 
5326 7439 
5355 7440° 


EARLIER LAWS NOT IN BALLINGER’S CODE. 


Page 
408 


Page 
438 


1869. 
Sec. 


2 
1873, 


Bec. 


See. 
323 
342 
497 
498 
499 
500 
501 


Herein 
5039 


Herein 
7054 


Herein 
462 
529 
266 
267 
268 
269 
270 


SESSION LAWS. 
1875. l 1891. 
Page Sec. Herein | Page Sec. 
115 1 2252 165 1 
1890. 1893, 
Pago Sec. Herein Page Bec. 
98 3 455 175 1 
222 3 


CODE OF 1881. 


Sec. 
502 
503 
504 

1068 
3047 
3065 
8125 


Herein 
271 
271% 
272 

2136 
5655 
3893 
6906 
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Sec. 
8126 
8127 
8128 
3129 
3130 
8131 
3132 


Page 
468 48 
73 
| 78 
Herein 
3879 
4928 Page 
182 
Herein 
6907 
6908 
6909 
6910 
6911 
6912 
6913 


Seo. Herein 
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SESSION LAW CROSS-REFERENCES. 


6655 
6659 
6660 
5656 
8718 
3777 
3797 
6565 
95 
8545 
8546 
8547 
5013 
6992 
6993 
6994 
6995 
7760 
7761 * 
7762 
7763 
7764 
7765 
9246 
9247 
9248 
3643 
3644 
3645 
36-16 
3647 
6824 
3651 
6825 
6826 
8683 
8684 
3175 
5446 
5446a 
5446d 
54468 
5446f 
§445a 
5448e 
5448f 
5448h 
5445b 
544Sk 
5444b 
5444c 
5444d 
5448m 
54483 
5446b 
5446g 
5447 
54478 
5447b 


Page 


66 


SESSION LAWS OF 1899. 


Bec. 


ps 
SO N DO) Qi H pu O O 00 1 O) CUR 69 DO pl ps OO dl 


Herein Page 
54476 110 
54474 112 
54470 113 
5057 114 
5059 115 
5060 115 
7358 116 
7359 116 
5061 117 
5062 117 
7360 117 
7361 118 
7362 118 
7363 118 
7364 119 
7305 120 
7366 120 
7368 120 
7369 122 
7370 122 
7371 126 
3038 127 
3044 127 
1734 128 
3045 128 
3046 128 
3047 129 
3048 129 
3049 129 
3050 129 
3051 129 
3052 130 
3003 132 
3054 133 
7839 135 
1121 135 
583 136 
584 136 
591 136 
594 136 
595 136 
596 137 
597 138 
598 139 
599 141 
600 141 
601 141 
602 143 
603 144 
604 146 
3123 146 
3724 147 
7483 148 
7440 148 
6650 148 
8341 155 
8342 156 
151 156 
152 157 


Sec. 


6 
8 


1 


o 


1 
1 
2 
3 
a 
3 
4 
5 
1 
2 
3 
4 
5 
1 
2 
1 
2 
3 
1 
2 
1 
2 
3 
4 
1 
2 
3 
4 
5 
7 
1 
1 
2 
4 


5 
7 
8 
9 
11 


1 
2 
1 
2 
3 
1 
1 
1 
2 
2 
1 
1 
1 
1 
1 
2 
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Herein 
7870 


mn 
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3405 355 
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306 15 3280 320 9 6179 349 1 7006 361 

306 16 3281 320 10 5180 849 2 7007 361 

300 17 : 3282 320 11 5181 349 3 7008 362 

507 18 3283 320 12 5182 349 4 7009 362 

507 1 36404 | 321 1 2990 349 5 7010 362 

508 2 3641 324 1 5384 350 6 7011 362 

308 3 3641 324 2 5385 350 7 7012 363 

308 4 3642 324 3 5386 350 8 7013 364 

311 2 2933 325 1 3055 350 9 7014 364 

313 3 2934 325 2 3056 350 10 7015 365 

313 1 6783 326 1 6745 351 11 7016 365 

313 2 6786 328 1 6070 351 12 7017 366 

314 3 6788 328 2 6071 351 13 7018 866 

314 4 6790 329 8 6072 351 14 7019 366 

314 1 8416 330 4 6073 352 15 7020 366 

315 2 8418 331 - 6 6074 353, 2 6834 367 

316 3 8419 331 7 6075 354 3. 6835 383 

316 4 8421 331 9 6078 354 4 6836 385 

317 5 8424 334 1 6396 355 5 6837 386 

318 1 5171 334 2 5397 355 6 6838 388 

318 2 5172 335 3 5398 355 7 6839 389 

319 3 5173 335 4 5399 357 2 6167 389 

319 4 6174 335 5 5400 357 3 6168 389 

319 5 5175 344 1 8906 358 4 6169 390 

319 6 5176 346 1 7838 358 5 6170 390 

319 7 §177 348 1 8911 860 6 6171 390 

320 8 6178 
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18 2 2213 19 5 2216 19 8 2219 

SESSION LAWS OF 1903. 

Page Seo. Herein | Page Beo. Herein | Page Sec. Herein} Page 
5 1 2792 38 3 7058 “| 68 2 2917 100 
6 1 3670 39 1 1746 70 1 3854 101 
6 2 3671 42 1 4178 71 1 6599 105 
7 1 115 47 1 652 71 2 6600 107 

10 1 499 49 1 9530 71 3 6601 108 
12 1 2801 49 2 9531 71 4 6602 108 
13 1 2842 50 2 317 72 5 6603 108 
13 1 3956 51 1 6575 72 6 6604 108 
14 2 3957 51 2 6576 73 1 9272 109 
18 1 1762 51 3 6577 74 3 9235 109 
19 2 1763 52 1 2780 74 4 9261 110 
19 3 1764 52 2 2781 76 5 9273 110 
20 1 8114 52 3 2782 82 2 1813 110 
20 2 8115 53 4 2783 83 2 5543 110 
21 3 8116 53 1 6939 84 5 5546 111 
26 1 167 54 2 5394 84 6 5547 111 
28 1 3202 54 3 5395 86 1 5409 111 
29 2 3204 58 1 1700 87 1 4277 112 
29 3 3207 60 2 1701 87 2 4278 112 
30 1 7953 60 3 1702 88 3 4279 113 
31 1 6277 61 4 1703 89 4 4280 114 
31 2 6278 61 5 1704 89 5 4281 115 
32 3 6279 62 6 1705 90 6 4282 115 
32 4 6280 62 7 1706 90 7 4283 116 
32 5 6281 62 8 1707 90 8 4284 116 
33 1 7694 63 1 2931 91 9 4285 116 
34 1 7521 64 1 2932 91 1 686 118 
34 2 7524 65 1 6350 91 2 687 118 
35 1 7741 66 1 3002 92 1 8927 118 
37 1 6628 66 2 3008 9° 2 8928 119 
38 1 7056 68 1 2970 99 1 7002 121 
38 2 7057 68 1 2917 99 2 7003 123 
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123 3 7573 197 15 920 262 2 798 340 1 85241 
124 1 3680 198 1 2837 262 ` 3 799 340 2 5242 
124 1 4930 199 2 2838 264 1 8570 340 3 5243 
125 1 2177 199 3 2839 264 2 8571 340 4 5244 
126 2 2178 200 1 7673 264 3 8572 340 6 5245 
126 3 2179 201 3 7676 264 4 8573 341 6 5246 
126 4 2180 202 4 7720 267 1 7509 į 341 T 5247 
228 1 6225 202 5 7721 ; 270 1 8124 342 8 5248 
129 2 6226 202 6 7722 270 2 8125 + 343 9 5243 
130 3 6228 203 7 7682 271 3 8126 343 10 5250 
130 4 6229 204 8 7674 271 4 8127 343 11 5251 
130 5 6230 204 9 7683 271 5 8128 343 12 5252 
131 6 6231 - 216 1 3601 272 6 8129 343 13 5253 
131 7 6232 217 2 3604 272 7 8130 344 1 3597 
131 8 6233 217 3 3606 272 8 8131 345 2 3598 
131 9 6234 219 4 3625 272 9 8132 345 3 3.39 
131 10 6235 219 5 3631 273 10 8133 347 4 3600 
132 11 6236 219 6 3638 273 11 8134 351 1 6952 
133 12 6237 221 1 5619 273 12 8135 352 2 - 6953 
133 13 6238 222 2 5620 273 13 8136 352 * 3 6958 
133 14 6239 222 3 5621 273 14 8137 352 4 6959 
135 1 564 222 4 5622 275 15 8138 353 5 6960 
136 1 3858 223 2 8595 275 16 8139 354 6 6961 
136 2 3859 223 3 5596 275 17 8140 354 7 6962 
137 1 6651 224 4 5597 275 18 8141 354 8 6963 
138 2 6652 224 5 50998 276 19 8142 355 9 6964 
138 3 6653 224 6 5599 276 20 8143 355 10 6965 
139 1 7854 224 9 5591 277 22 8145 355 10 Subd. 1 6966 
139 2 7855 225 10 5592 277 1 229 355 10 Subd. 2 6967 
139 3 7856 225 11 5593 278 2 230 356 10 Subd. 3 6968 
JAN 4 1857 225 13 5583 278 3 231 357 10 Subd. 4 6969 
140 5 7858 225 14 5584 278 4 232 357 10Subd.5 6970 
140 7 7860 225 15 5585 282 1 689 360 1 4972 
140 8 7860 226 16 5586 285 1 431 362 3 4973 
140 9 7861 227 17 5587 286 1 1187 363 1 3024 
141 1 3703 227 1 7733 287 1 6208 366 2 9080 
145 1 6166 230 1 2902 287 2 6209 366 3 9081 
145 1 6196 230 2 2903 288 3 6210 367 1 3346 
147 4 6199 235 2 3213 288 4 6211 368 2 3047 
147 5 6200 235 3 3214 289 5 6212 368 3 3548 
148 6 620014 | 238 1 6662 299 1 6706 371 5 3350 
149 8 6202 239 2 6663 299 2 6707 312 6 3351 
150 9 6203 239 3 6664 299 3 6708 372 T 3352 
150 11 6205 239 4 6665 300 4 6709 373 8 3353 
190 12 6206 239 5 6666 300 5 6710 373 9 3354 
150 13 6207 240 1 2729 301 6 6711 374 10 3355 
153 1 1638 244 1 2848 301 7 6712 374 11 3356 
155 1 5607 244 2 2849 302 8 6713 374 12 3357 
156 2 5608 245 1 876112 | 302 9 6714 375 13 3358 
158 1 8997 256 1 5345 303 10 6715 375 14 3359 
192 1 5949 257 2 5346 303 11 6716 375 15 3360 
192 2 5950 257 3 5347 303 12 6717 376 16 3361 
193 3 5051 257 4 53848 304 13 6718 376 17 3362 
193 4 5952 257 5 5849 305 14 6719 377 1 6996 
193 1 906 258 6 59350 305 15 6720 378 2 6997 
194 2 907 258 7 5551 306 16 6721 378 3 6908 
194 3 908 258 1 5482 308 17 6722 378 4 6999 
194 4 909 259 2 5483 308 18 6723 1319 1 9098 
195 5 910 259 3 5484 208 19 6724 381 1 5529 
195 6 911 259 4 5495 309 20) 6725 388 1 999 
195 7 912 259 5 5486 309 21 6726 389 2 9100 
105 8 913 259 6 3187 309 2. 002 390 2 4976 
196 9 914 259 7 5458 309 23 6728 393 1 7504 
196 10 915 260 8 5489 329 15 4705 394 2 7505 
196 11 916 260 9 5490 331 1 5401 394 3 7596 
196 12 917 260 10 5491 338 1 9256 395 2 6057 
196 13 918 262 1 797 339 1 9213 395 3 6008 
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5283 
5284 
5283 
5286 
5287 
9066 
9067 
9068 
9069 
9070 
8616 


ec 
2 
3 
4 
5 
5 
6 

7 

8 
8 
8 
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Herein 
8617 
8618 
8619 
8620 
8621 
8622 
8623 
8624 
8625 
8626 
8211 


Herein 
5033 
5034 
1162 
5053 
5054 
5055 
5056 
4980 
4983 
5604 
5605 
6581 
6582 
5081 
5083 
5084 
3363 
9249 
9250 
2173 
2174 
2175 
2176 
5974 
5975 
5976 
5977 
5978 
5979 
6954 
3037 
2935 
9153 
9154 
9155 
9156 
9157 
9158 
9159 
9160 
5065 
5067 
5068 
5070 
5071 
9274 
9275 
9276 
3896 
3897 
9200 
9294 
7510 
3244 
9134 


Page 
339 
342 
345 
346 


109 
109 
110 
110 


118 
119 
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Herein | Page 
1% 3212 


5233 
5227 
4762 
4767 
4772 
4773 
5322 
5323 
5324 
5373 


351 
351 


Ses, Herein | Page 


120 
120 
121 
121 
125 
125 
125 
126 
126 
127 
128 
129 
130 
132 
132 
133 
134 
134 
136 
137 
137 
138 
138 
139 
139 
141 
145 
145 
145 
146 
147 
147 
149 
149 
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7 
8 
9 
12 
13 
1 
2 
8 
1 
2 


Herein 
§334 
5370 
53631, 
5356 
5359 
535614 
6766 
6767 
6768 
4139 
4145 
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7961 
7962 
7963 
7964 
4251 
4252 
4253 
4254 
4255 
3746 
3751 
5590 © 
7372 
9141 
9142 
9143 
9144 
9145 
9146 
9147 
9148 
9149 
9150 
9151 
9152 
3364 
5423 
5424 
5425 
5426 
5427 
5428 
5429 
5430 
5431 
5432 
5433 
5434 
5435 
5436 
5437 
5438 
5439 
5440 
5441 
5442 
5443 
5444 
3032 
3033 
3034 
3035 
3039 
3040 
3041 


Page 
372 
372 
373 
376 
376 
377 


186 
187 


189 
189 
189 
189 
191 
191 
192 
194 
194 
199 
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CROSS-REFERENCES, SESSION LAWS OF 1907. 


Herein | Page Sec. Herein | Page Sec. Herein | Page Sec. Herein 


Page Sec. 
201 3 5935 | 256 8 3754 | 285 1 6398 | 330 84 7801 
201 1 6833 | 256 4 3755 | 286 2 6399 | 330 35 7802 
203 2 7386 | 256 5 3756 | 287 8 6400 | 331 36 7803 
204 8 7403 | 257 6 3757 | 287 4 6401 | 332 87 7804 
205 1 3690 | 258 7 3758 | 287 65 6402 | 332 38 7805: 
206 1 9094 | 258 8 3759 | 288 6 6403 | 332 39 7806 
206 8 9095 | 258 9 3760 | 288 1 8369 | 333 40 7807 
206 $8 9096 | 258 10 3761 | 289 2 8370 | 338 41 7808 
207 1 6059 | 259 11 8762 | 289 8 8371 | 335 42 7809 
207 2 6060 | 259 12 3763 | 289 4 8378 | 335 48 7810 
207 8 6063 | 260 13 3764 | 290 65 8373 | 335 44 78iL 
207 4 6064 | 261 2 8563 | 291 1 8242 | 335 45 7812 
208 6 6065 | 262 1 6940 | 291 2 8248 | 336 46 7813 
208 6 6062 | 262 2 6941 | 291 8 8243 | 336 47 7814 
212 1 6609 | 262 7 8567 | 292 4 8244 | 337 49 7816 
212 1 6668 | 263 8 6942 | 2992 5 8245 | 337 50 7817 
217 2 4765 | 263 4 6943 | 293 1 2968 | 338 51 7818 
218 1 6628 | 263 6 6944 f 298 1 5880 | 338 +52 7819 
218 2 6630 | 264 6 6945 | 298 2 5881 | 339 53 7820 
219 1 4163 | 264 1 8295 | 299 8 5882 | 340 66 7821 
220 1 1864 | 265 1 8682 | 299 4 5883 | 340 1 5234 
228 7 7338 | 266 1 7024 | 300 5 6884 | 341 1 2193 
228 1 8426 | 266 2 7025 | 300 6 6885 | 341 2 8548 
229 2 8427 | 267 3 7026 | 300 7 5886 | 341 3 8549 
2299 8 8428 | 267 4 7027 | 301 8 5887 | 342 4 8550 
2209 4 8429 | 268 +5 7028 | 302 9 5888 |343 5 8551 
230 656 8430 | 268 6 7029 | 302 10 5889 | 343 6 8552 
230 6 8431 | 268 7 7030 | 305 11 5890 | 344 7 8553 
230 7 8432 | 269 8 7031 | 305 12 5891 | 344 8 8554 
230 8 8433 | 269 9 7033 | 306 13 5892 | 345 1 8909 
231 9 8434 | 269 10 7033 | 306 14 5893 | 345 2 8910 
231 10 8435 | 269 11 7034 | 307 15 5894 | 348 - 1 8146 
231 11 8436 | 270 12 7035 | 307 16 5895 | 348 2 8147 
231 12 8437 | 270 1 3709 | 308 17 5896 | 349 1 4974 
232 13 8438 |270 2 3710 | ang 1 {5879 |350 2 4975 
232 14 8439 | 270 3 3711 5897 | 350 8 4976 
232 15 840 | 271 4 3712 8 Yeo | 351 1 3974 
232 16 8441 | 271 5 3713 | 309 f 4 351 2 3979% 
232 17 8442 |271 6 3714 |315 2 6673 |351 3 3977 
232 18 8443 |271 7 3715 |316 1 7768 |351 4 3978 
233 1 6828 | 272 8 3716 |317 2 7769 |352 5 4062 
233 2 6829 | 272 9 3717 |317 83 7770 |352 6 4063 
233 3 6830 | 272 10 3718 | 318 4 7771 | 353 1 6844 
234 1 3349 | 273 11 3719 | 318 5 7772 |353 2 6845 
238 1 6570 | 275 1 8691 | 318 6 7773 | 353 3 6848 
238 2 6571 | 276 2 8692 | 318 7 7774 | 353 4 6847 
239 1 9200 | 277 8 8693 | 319 8 7775 | 375 1 6956 
241 1 4798 | 277 A 8694 | 319 9 7776 | 375 2 6957 
242 2 4897 | 277 5 8695 | 319 10 7777 | 376 1 4180 
243 1°9171 | 278 6 8696 | 319 11 7778 | 376 2 4181 
244 2 9172 | 278 7 8697 | 320 12 7779 | 377 1 8931 
245 3 9173 | 278 8 8698 | 320 13 7780 | 378 2 8933 
246 4 9174 | 279 9 8699 | 321 14 7781 | 379 8 8934 
246 5 9175 | 279 10 8700 | 321 16 7783 | 380 4 8935 
249 6 976 | 280 11 8701 | 322 17 7784 |381 65 8936 
249 7 9177 | 280 12 8702 | 393 18 7785 | 382 6 8937 
250 8 9178 | 280 13 8703 | 393 19 7786 | 382 7 8939 
251 9 9179 | 281 14 8704 | 323 20 7787 | 383 .8 8941 
251 10 9180 | 281 15 8705 | 324 21 7788 | 384 9 8944 
252 11 9181 | 282 16 8706 | 324 22 7789 | 384 10 8954 
253 1 1356 | 282 17 8707 | 325 24 7791 | 385 1 8576 
253 2 1357 | 282 18 8708 | 325 25 7792 | 385 2 8577 
254 38 1358 | 282 19 8709 | 327 26 7793 | 386 3 8578 
254 4 1359 | 282 20 8710 | 327 27 7794 | 386 4 8579 
254 5 1360 | 282 21 8711 | 328 28. 7795 | 387 5 8580 
255 6 1361 | 283 22 8712 | 328 29 7796 | 387 6 8581 
255 7 1362 | 283 23 8713 | 328 30 7797 | 387 7 8583 
255 8 1363 | 284 24 8714 | 399 31 7798 | 388 8 8583 
255 1 3752 | 284 25 8715 | 389 32 7799 | 388 9 8584 
256 2 3753 | 284 26 8716 | 330 33 7800 | 388 10 8585 
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Page 
438 
438 
438 
439 
440 
441 
441 
442 
442 
443 
443 
443 
444 
444 
445 
446 
446 
446 
447 
448 
449 
449 
450 
453 
453 
455 
455 
456 
456 
457 
457 
458 
459 
459 
459 
460 
464 
465 
465 
465 
466 
466 
466 
467 
467 
468 
469 
471 
471 
472 
474 
474 
475 
475 
475 
475 
477 
478 
478 
478 
480 
481 
482 
483 
483 
483 
483 
484 
485 
485 
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5461 
5462 
5463 
54448 
5405 


485 15 
496 1 
498 1 
499 1 
500 2 
501 3 
501 4 
502 5 
502 6 
502. 7 
503 8 
503 9 
503 10 
504 12 
505 13 
506 1 
506 2 
507 1 
508 1 
oll 2 
511 8 
515 2 
516 1 
517 1 
517 2 
518 2 
519 4 
519 7 
521 9 
521 10 
521 11 
522 12 
522 13 
524 16 
52 17 
* 524 18 
525 19 
526 21 
326 22 
526 23 
527 24 
527 25 
527 26 
527 27 
528 28 
528 29 
528 30 
529 31 
529 32 
529 33 
530 35 
530 37 
531 38 
531 39 
532 41 
532 42 
532 43 
533 44 
533 45 
534 46 
534 47 
534 48 
534 49 
534 50 
535 52 
535 53 
553 8 
599 10 
999 11 
556 12 
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Herein 
5466 
9204 
6865 
9182 
9183 
9185 
9187 
9189 
9190 
9192 
9194 
9197 
9198 
9193 
9195 
8672 
8675 

923 
9085 
9089 
9090 
5335 
8667 
8727 
8728 
3291 
3293 
3316 
3318 
3319 
3320 
3321 
3322 
3325 
3326 
3327 
3328 
3330 
3331 
3332 
3333 
3334 
3335 
3336 
3337 
3338 
3339 
3341 
3342 
3343 
3296 
3298 
3299 
3300 
3302 
3303 
3304 
3305 
3306 
3307 
3308 
3309 
3310 
3311 
3313 
3314 
8646 
8650 
8651 
8052 


Page 
557 
557 
559 
560 
562 
564 
564 
564 
565 
565 
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Herein 
8655 
8656 
8657 
8658 
7990 
7755 
7756 
7157 
7758 
7759 
3913 
3166 
3167 
3168 
3169 
3170 
3171 
3172 
5393 
6776 
5467 
5468 
5469 
5470 
5471 
5472 
5473 
5474 
5475 
5476 
5477 
5478 
5479 
5480 
5481 
4911 
8148 
§149 
8150 
8151 
8152 
8153 
8154 
8155 
8156 
8157 
8158 
8159 
8160 
8161 
8162 
8163 
8164 
8165 
7455 
7456 
7457 
7458 
7459 
5611 
7584 
7585 
7587 
7588 
7589 
7590 
7591 
7592 
7593 
7594 
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Herein 
7595 
7596 
7597 
7598 
7599 
7600 
7601 
7602 
7603 
7604 
7605 
7606 
7607 
7608 
7609 
7610 
7611 
7612 
7613 
7614 
7615 
7616 
7617 
7618 
7619 
7620 
7621 
7622 
7623 ` 
7624 
7627 
7628 
7629 
7631 
7632 
7633 
7634 
7635 
7636 
7637 
7638 
7639 
7640 
7641 
7642 
7643 
7644 
16-45 
7646 
7647 
7648 


Herein 
6061 
2721 
9050 
9050 
8561 
8563 
8564 
8565 
8566 
5073 
7822 
7823 
3780 
9050 


Page 
664 
665 
666 
666 
666 
667 
668 
669 
671 
671 
672 
673 
673 
674 
674 
676 
676 
677 
678 
678 
679 
679 
680 
681 
685 
685 
687 
689 
690 
691 
693 
693 
694 
ov4 
696 
696 
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698 
698 
699 
699 
699 
700 
TUO 
701 
701 
701 
702 
702 
702 


Page 
23 


30 
31 
33 
33 
34 
34 
35 
35 
36 
36 
36 
37 
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Herein Page 


7649 , 703 
7650 703 
7651 704 
7652 704 
7653 704 
7654 705 
7655 705 
4155 705 
7965 706 
7966 706 
7967 707 
7968 707 
7969 708 
7970 709 
8740 709 
7445 709 
7446 710 
7447 711 
7448 711 
7449 711 
7450 712 
5576 712 
5578 712 
5191 712 
5193 713 
5213 713 
5211 714 
5219 714 
7479 714 
8648 715 
8806 716 
8807 716 
8508 716 
8809 717 
8510 717 
8811 718 
8812 718 
8813 718 
8814 719 
8815 720 
§816 720 
8817 721 
8818 721 
8819 721 
8820 122 
8821 722 
8822 123 
8823 123 
8524 123 
8825 724 
8826 12 


Herein | Page 


6883 
6885 


1335 
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Herein 
8827 
8328 
8829 
8830 
8831 
8832 
8833 
8834 
8835 
8836 
8837 
8838 
8839 
8840 
8841 
8842 
8843 
8844 
8845 
8846 
8847 
8848 
8849 
8850 
8851 
8852 
8853 
8854 
8855 
8856 
8857 
8858 
8859 
8860 
8861 
8862 
8863 
8864 
8865 
8866 
8867 
8868 
8869 
8870 
8871 
8872 
8873 
8874 
8875 
8876 
8877 
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Herein 
7705 
7706 
7107 
7709 
7708 
7710 
7711 
6096 
5460 
6030 
6031 
6032 
6033 
3034 
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Herein 
6035 
6036 
6037 
6038 
6039 
6040 
6041 
6042 
6043 
6044 
6045 
6046 
6047 
6048 


CROSS-REFEREN CES, SESSION LAWS OF 1909, 


Sec. Herein | Page Sec. Herein | Page Sec. Herein | Page Sec. Herein 


20 6049 92 11 8071 139 6 8351 207 9 8635 
1 8685 92 12 8072 140 7 8352 208 10 8636 
2 8686 93 13 8073 140 8 8353 209 11 8637 
3 8687 93 14 8074 142 9 8354 209 12 8638 
1 6563 94 15 8075 142 10 8355 215 13 8639 
2 6564 94 16 8076 142 11 8356 217 14 8640 
1 399 94 17 8077 143 12 8357 218 15 8641 
1 4551 94 1 5906 143 13 8358 220 16 8642 
1 806 -| 96 1 9050 148 1 5183 221 17 8643 
1 2720 98 1 5339 144 2 5186 221 18 8644 
1 8968 98 2 5340 146 38 5212 221 19 8645 
2 8969 98 8 5341 150 1 3831 222 2 20 864614 
3 8970 99 1 7400 151 1 7815 222 21 8647 
4 8971 99 2 7401 153 1 6292 223 23 8653 
5 8972 99 8 7402 153 2 6293 224 24 8654 
6 8973 100 1 5492 153 8 6294 226 25 8659. 
7 8974 100 2 5493 155 4 6295 226 26 8660 
1 8078 100 8 §494 156 5 6296 226 27 8661 
2 8079 101 4 5495 156 6 6297 227 1 9050 

. 8 8080 101 5 5496 158 7 6298 229 1 5679 
4 8081 101 1 7382 159 8 6299 230 1 4302 
5 8082 102 1 5899 159 9 6300 230 2 4303 
6 8083 103 1 5108 160 10 6301 231 1 4305 
7 8084 104 2 5109 160 11 6302 231 2 4306 
8 8085 104 8 5110 161 12 6303 231 8 4307 
9 8086 105 4 6111 161 13 6304 234 4 4308 

10 8087 105 1 7712 162 14 6305 234 1 4309 

11 8088 106 2 7713 162 15 6306 235 2 4310 

12 8089 106 8 7714 163 16 6307 235 3 4311 

13 8090 109 4 7715 163 17 6308 235 4 4312 

14 8091 109 5 7716 165 18 6309 236 5 4313 
1 5082 110 6 777 166 19 6310 238 6 4314 
1 8479 110 7 7718 167 20 6311 238 7 4315 
2 8480 111 1 5902 167 21 6312 238 1 4316 
8 8481 111 2 6903 168 22 6313 238 2 4317 
4 8482 113 1 3025 168 23 6314 239 8 4318 
5 8483 113 2 3026 169 1 4805 240 4 4319 
6 8484 114 1 8117 170 2 4808 240 5 4321 
7 8485 115 2 8118 170 8 4813 241 6 4329 
8 8486 115 8 8119 174 4 4815 242 7 4333 
9 8487 116 1 8920 175 5 4816 249 8 4394 

10 8488 118 1 6192 175 6 4826 242 9 4396 

11 8489 119 2 6193 176 7 4832 242 10 4397 
1 206 119 8 6194 177 8 4833 243 11 4398 
1 8987 119 4 6195 178 9 4834 243 1 4333 
1 533 124 1 6696 179 10 4837 244 2 4334 
1 1133 125 2 6697 179 11 4842 244 8 4335 
1 3722 125 3 6698 180 12 4843 244 4 4336 
1 9332 126 4 6699 181 1 7995 245 5 4337 
2 9338 126 5 6700 181 2 7996 246 6 4338 
8 933914 | 127 6 6701 182 8 7997 247 7 4339 
4 9368 127 7 6702 182 1 6282 247 8 4340 
5 9399 128 8 6703 183 2 6283 247 9 434] 
6 9400 128 1 7895 183 1 6955 247 10 439 
7 9401 129 2 7897 184 1 339 248 11 4343 
8 9402 130 1 139 186 1 2024 248 12 4348 
9 9413 131 1 94 186 1 7940 248 13 4349 

10 9435 131 2 98 187 2 7941 249 14 4350 

11 9437 132 3 101 188 1 5673 249 15 4351] 

12 9438 133 4 102 189 1 6274 249 16 435 
1 8061 133 4 103 190 1 5902 249 17 4353 
2 8062 133 5 104 190 2 5905 249 18 4354 
8 8063 134 6 109 191 1 8627 249 19 4355 
4 8064 134 7 99 194 2 86°8 250 20 4356 
5 8065 135 8 346 196 8 8629 250 21 4357 
6 8066 136 1 8346 200 4 8630 251 22 4358 
7 8067 137 2 8347 201 5 8631 251 1 4360 
8 8068 137 3 8348 201 6 8632 251 2 436] 
9 8069 138 4 8349 206 7 8633 252 3 4369 

10 8070 138 5 8350 207 8 8634 252 4 4363 
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Page Sec. Hercin 


252 5 4364 
253 6 4365 
203 7 4366 
253 8 4367 
254 9 4372 
254 10 4373 


254 11 4374 
255 12 7375 
255 18 7376 
256 14 7377 
256 15 4378 
256 16 4379 


256 1 4380 
256 2 4381 
257 8 4382 
257 4 4383 
257 5 4384 
257 6 4385 
257 7 4386 
258 1 4387 
258 2 4388 
258 8 4389 
258 4 4390 
258 5 4391 
258 6 4392 
259 7 4393 
259 8 4574 
259 9 4395 
259 10 4395% 
260 1 4397 
260 2 4399 
260 8 4400 
260 4 4401 
260 5 4402 
261 6 4403 
261 7 4404 
261 8 4405 
201 1 4406 
262 2 4407 
262 3 4408 
262 4 4409 
262 5 4410 
263 6 4411 
263 7 4412 
263 8 4413 
263 9 4414 
264 1 4415 
264 2 4416 
264 3 4417 
264 4 4418 
264 5 4419 
264 6 4420 
264 7 4421 
264 1 4422 
265 2 4423 
265 3 4424 
265 4 4425 
266 1 4427 
266 2 4428 
266 3 4429 
267 4 4430 
°67 6 4431 
268 6 4432 
268 1 4433 
268 2 4434 
269 8 4435 
269 1 4436 
269 2 4437 
270 8 4438 
270 4 4439 


Sec. Herein | Page 


4440 293 
4441 295 
4442 296 
4443 296 
4444 297 
4445 297 
4446 298 
4447 298 
4448 298 
4449 298 
4450 299 
4451 299 
4452 299 
4453 300 
4454 300 
4455 300 
4456 300 
4457 300 
4458 301 
4459 301 
4460 sul 
4461 301 
4462 302 
4463 302 
4464 302 
4465 302 
4466 302 
4467 302 
4468 303 
4469 303 
4470 304 
4471 304 
447115 | 304 
4472 306 
4473 306 
4474 307 
4475 307 
4476 307 
4477 307 
4478 308 
4479 308 
4480 308 
4481 308 
4482 308 
4483 308 
4484 308 
4485 309 
4486 309 
4487 309 
4488 311 
4489 311 
4490 311 
4491 312 
4492 312 
4493 312 
4494 312 
4495 312 
4496 313 
4497 313 
4498 313 
4499 313 
4500 313 
4501 314 
4502 314 
4503 314 
4504 315 
4505 315 
4506 315 
4507 315 
4508 315 
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Herein 
4509 
4510 
4511 
4512 © 
4513 
4514 
4515 
4516 
4517 
4518 | 
4519 
4520 
4521 
4522 
4523 
4524 
4525 
4526 
4527 
4528 
4529 
4530 
4531 
4532 
4533 
4534 
4535 
4536 
4537 
4538 
4539 
4540 
4541 
4542 
4543 
4544 
4545 
4546 
4547 
4548 
4549 
4550 
4552 
4553 
4554 
4555 
4556 
4557 
4558 
4559 
4560 
4561 
4562 
4563 
4564 
4565 
4566 
4567 
4568 
4569 
4570 
4571 
4572 
4573 ` 
4574 
4575 
4576 
4577 
4578 
4580 


Page 


316 
316 
316 
316 
316 
317 
318 
318 
319 
319 
319 
320 
320 
320 
320 
320 
320 
320 
321 
321 
322 
322 
323 
323 
323 
323 
324 
324 
325 
326 
327 
327 
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Herein 
4581 
4582 
4583 
4584 
4585 
4586 
4587 
4588 
4589 
4590 
4591 
4592 
4593 
4594 
4595 
4596 
4597 
4598 
4599 
4600 
4601 
4602 
4603 
4604 
4605 
4606 
4607 
4608 
4609 
4610 
4611 
4612 
4613 
4614 
4615 
4616 
4617 
4618 
4619 
4620 
4621 
4622 
4623 
4624 
4625 
4626 
4627 
4628 
4629 
4630 
4631 
4632 
4633 
4634 
4635 
4636 
4637 
4638 
4639 
4640 
4641 
4642 
4643 
4644 
4645 
4646 
4647 
4648 
4649 
4650 
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345 1 (art. 6) 4651 368 11 4724 396 6973 439 13 7180 
345 1 (art. 7) 4652 368 12 4725 397 6974 439 14 7181 


3 
4 
345 1 (art. 8) 4653 368 1 4731 397 5 6975 440 15 7182 
345 1 (art. 9) 4654 369 2 4732 398 6 6976 440 16 7183 
346 2 4655 369 3 4733 398 7 6977 440 17 7184 
346 3 4656 369 4 4734 399 8 6978 441 18 7185 
346 1 4657 370 1 4735 399 9 6979 442 19 7186 
346 2 4658 370 2 4736 399 10 6980 443 20 7187 
347 3 4659 371 3 4737 400 > 6981 443 21 7188 
347 4 4660 371 1 4738 400 12 6982 443 22 7189 
348 5 4661 371 2 4739 400 13 6983 443 23 7190 
348 6 4662 371 3 4740 400 14 6984 _ | 444 24 7191 
349 7 4663 371 4 4741 401 15 6985 444 25 7192 
349 1 4664 372 1 906 401 16 6986 445 26 7193 
300 2 4665 372 2 907 402 17 6987 445 27 7194 
350 3 4666 373 3 908 402 18 6988 448 28 7195 
351 1 4667 373 4 909 402 19 6989 448 29 7196 
351 2 4668 373 5 910 403 20 6990 449 30 7197 
351 3 4669 373 6 911 403 21 6991 449 31 7198 
351 4 4670 374 7 912 404 1 7376 452 32 7199 
352 5 4671 374 8 913 406 2 7377 453 33 7200 
353 6 4672 374 9 914 406 3 7379 . 454 34 7201 
352 1 4673 374 10 915 407 4 7358 . 454 35 7202 
352 2 4674 374 11 916 408 1 1622 454 36 7203 
352 3 4675 375 12 917 408 2 1623 455 37 7204 
353 4 4676 375 13 918 409 3 1624 455 33 7205 
353 5 4677 375 14 919 409 4 1625 457 39 7206 
353 6 4678 375 15 920 410 1 7625 458 40 7207 
353 7 4679 376 1 4744 412 2 7626 458 41 7208 
354 8 4680 376 2 4745 413 3 7630 459 . 42 7209 
355 9 4681 376 1 4746 414 4 7586 459 43 7210 
355 10 4682 376 2 4747 414 1 7668 459 44 7211 
356 11 4683 377 1 46 415 2 7669 459 45 7212 
356 12 4684 377 1 3385 416 3 7670 460 46 7213 
356 13 4655 378 2 3386 417 1 3970 460 47 7214 
357 1 4686 379 3 3387 417 1 3250 460 48 7215 
357 2 4687 37 4 3388 418 2 3252 461 49 7216 
357 8 4688 379 5 3389 418 1 83 462 50 7217 
358 4 4689 380 6 3390 419 2 85 "462 51 7218 
358 5 4690 380 7 38391 420 3 86 462 52 7219 
359 6 4691 382-3 1-2 6885 420 4 87 463 53 7220 
359 7 4692 383 1 5271 420 5 88 462 54 7221 
360 8 4693 383 2 5272 423 1 7999 463 55 7222 
360 9 4694 384 3 5273 423 2 8000 463 56 7223 
360 10 4695 384 4 5274 424 3 8001 463 57 7224 
360 11 4696 384 5 5275 424 4 8002 465 58 7225 
361 12 4697 384 1 3992 424 5 8003 466 59 7226 
361 13 4698 385 2 3993 424 6 8004 466 60 7227 
361 14 4699 385 3 3994 425 1 183 466 61 7228 
361 15 4700 385 4 3995 426 1 7885 466 62 7229 
363 16 4701 385 5 3996 426 2 7886 467 63 7230 
362 17 4702 385 6 3997 427 1 5836 468 64 7231 
362 1 4706 386 1 4748 428 2 5837 468 65 7232 
363 2 4707 388 2 4749 431 3 5843 468 66 7233 
363 3 4708 386 3 4750 431 4 5844 469 67 7234 
363 4 4709 386 4 4751 432 5 5849 469 68 7235 
363 5 4710 387 1 6883 433 1 1760 470 69 7236 
364 6 4711 6885 433 1 5029 470 70 7237 
364 7 4712 387 1 7892 435 1 7168 470 71 7238 
364 8 4713 389 2 5371 435 2 7169 471 72 7239 © 
364 1 4714 390 1 6860 435 3 -7170 471 73 7240 
365 2 4715 390 2 6861 435 4 7171 473 74 7241 
365 3 4716 391 3 6862 436 5 7172 473 74 (art. 1) 7242 
365 4 4717 391 4 6863 436 6 7173 473 74 (art. 2) 7243 
366 & 4718 392 1 7443 437 7 7174 473 74 (art. 3) 7244 
367 6 4719 393 1 7021 437 8 7175 473 74 (art. 4) 7245 
367 7 4720 394 1 5239 433 9 717 473 74 (art. 5) 7246 
367 8 4721 394 2 5240 438 10 7177 474 74 (art. 6) 7247 
367 9 4722 396 1 6971 438 11 7178 474 74 (art. 7) 7248 
368 10 4723 396 2 6972 439 12 717 474 74 (art. 8) 7249 
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589 2 5069 633 1 496 672 8 1995 715 1 316 
589 1 3057 635 1 3027 673 9 1996 716 1 9049 
590 2 3058 635 2 3028 673 10 1997 716 1 1159 
590 3 3059 635 3 3029 674 11 1998 717 2 1160 
591 4 3060 636 1 1197 674 12 1999 717 8 1161 
591 5 3061 636 2 1199 675 13 2000 719 1 5408 
592 6 3062 637 8 1200 675 14 2001 719 2 6410 
592 7 3063 638 1 7508 675 15 2002 720 8 5411 
593 8 3064 638 1 3863 675 16 2003 721 1 6383 
594 9 3065 638-9 1-5 6883 677 1 7515 721 2 6383a 
594 10 3068 7 i 6885 677 2 7516 722 8 6383b 
594 11 3069 640 1 4245 677 1 8386 723 4 6383c 
595 12 3068 641 2 4246 678 2 8387 723 1 7782 
595 1 2004 644 1 65374 678 3 8388 724 1 7790 
596 1 6872 644 2 6375 678 4 8389 727 1 8448 
597 2 6873 644 3 5376 679 5 8390 727 2 8449 
597 3 6874 645 4 5377 679 6 8391 728 3 8450 
597 4 6875 646 1 5209 680 6 8392 728 4 8452 
598 5 6876 646 2 5210 681 7 8393 730 5 8454 
598 6 6877 646 8 5387 681 8 8394 730 6 8456 
600 7 6878 647 1 7437 681 9 8395 730 7 8457 
600 8 6879 649 1 5867 682 10 8396 731 8 8459 
600 9 6880 650 2 5868 682 11 8397 732 9 8461 
601 10 6881 650 3 6869 684 11 8397% | 733 10 8462 
601 11 6882 650 4 5870 685 12 8398 734 11 8463 
6023 1 3653 650 ‘S 6871 685 13 = 8399 , 735 13 8464 
603 2 3654 651 6 5872 687 14 8400 736 13 8465 
603 3 3655 651 7 5873 687 15 8401 736 1 7065 
603 4 3656 652 8 5874 687 16 8402 737 2 7066 
603 5 3657 652 9 5875 687 17 8403 737 3 7067 
603 6 3658 652 10 5876 688 18 8404 738 4 70067 
605 1 8671 652 11 5877 688 19 8405 738 5 7068 
605 1 7868 653 12 5878 688 20 8406 738 6 7069 
606 2 7869 654 1 6848 688 21 8407 739 1 7036 
607 1 1823 654 1 6883 689 3593 739 2 7037 
608 2 1824, 6885 689 3594 739 3 7038 
608 3 1825 655 2 6849 689 3595 740 4 7039 
. 608 4 1826 655 3 6850 690 3596 740 5 7040 
609 5 1827 655 4 6851 690 "4153 740 6 7041 
609 6 1828 656 5 6852 691 4154 740 7 7042 
610 7 1829 656 1 3218 692 _ 3290 740 8 7043 
610 8 1830 657 2 3219 693 3292 740 9 7044 
610 9 1831 657 3 3220 693 3294 740 10 7045 
611 10 1832 658 4 3221 693 3315 741 11 7046 
611 11 1833 658 5 3222 693 3317 741 12 7047 
611 12 1834 659 6 3223 695 3323 742 13 7048 
612 13 1835 699 7 3224 696 3324 742 14 7049 
613 14 1836 660 8 3225 696 3329 743 15 7050 
613 15 1837 661 9 3226 696 3295 743 16 7051 


614 16 1838 662 10 3227 697 3297 743 17 7052 
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614 17 1839 663 11 3228 697 3301 745 1 6082 
614 18 1840 664 12 3229 698 8665 746 1 50328 
614 19 1841 664 13 3230 701 8666 748 4  5032b 
614 20 1842 664 14 3231 702 5378 749 1 6583 
615 21 1843 665 ‚15 3232 704 7834 749 2 6584 
615 22 1844 665 16 3233 705 6011 750 3 6585 
615 23 1845 666 17 3234 706 6012 750 4 6586 
616 24 1846 666 18 3235 106 6013 754 1 5940 
617 1 7988 667 19 3236 107 6014 155 8 5941 
617 2 7989 667 20 3237 708 6015 756 4 5942 
618 1 8733 667 21 3238 708 6016 756 5 5943 
618 2 8734 667 22 3239 709 6017 757 1 6605 
619 3 8735 668 1 1937 710 6018 758 2 6661 
620 1 9260 669 2 1988 710 6019 760 3 6667 
625 1 928 669 3 1989 710 10 6020 763 4 6672 
626 1 1154 669 4 1990 711 11 6021 766 5 6687 
Ont 1 7998 670 5 1991 711 13 6022 766 6 6690 
628 1 4763 670 6 1992 711 1 6286 767 7 6615 
630 1 4135 671 7 1993 712 2 6287 768 8 6612 
630 1 3928 672 7 1994 713 1 1 5808 
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9207 857, 
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Page Sec. Herein ı Page Sec. 
559 2 5069 633 1 496 672 8 1995 715 1 316 
589 1 3057 635 1 3027 673 9 1996 716 1 9049 
590 2 3058 635 2 3028 673 10 1997 716 1 1159 
590 3 3059 635 3 3029 674 11 1998 717 2 1160 
591 4 3060 636 1 1197 674 12 1999 717 8 1161 
591 5 3061 636 2 1199 675 13 2000 719 1 5408 
592 6 3062 637 3 1200 675 14 2001 719 2 5410 
592 7 3063 638 1 7508 675 15 2002 720 8 5411 
593 8 3064 638 1 3863 675 16 2003 721 1 6383 
594 9 3065 638-9 1-5 6883 677 1 7515 721 2 6383a 
594 10 3068 6885 677 2 7616 722 8 6383b 
594 11 3069 640 1 4245 677 1 8386 722 4 6383c 
595 12 3068 641 2 4246 678 2 8387 723 1 7782 
595 1 2004 644 1 5374 678 3 8388 724 1 7790 
596 1 6872 644 2 5375 678 4 8389 727 1 8448 
597 2 6873 644 8 5376 679 5 8390 727 2 8449 
597 8 6874 645 4 5377 679 6 8391 728 8 8450 
597 4 6875 646 1 5209 680 6 8392 728 4 8452 
598 5 6876 646 2 5210 681 7 8393 730 5 8454 
598 6 6877 646 8 5387 681 8 8394 730 6 8456 
600 7 6878 647 1 7437 681 9 8395 730 7 8457 
600 8 6879 649 1 5867 682 10 8396 731 8 8459 
600 9 6880 650 2 5868 682 11 8397 732 9 8461 
601 10 6881 650 3 6869 684 11 839734 733 10 8462 
601 11 6882 650 4 5870 685 12 8398 734 11 8463 
- 602 1 3653 650 5 6871 685 13 8399 , 735 13 8464 
603 2 3654 651 6 §872 687 14 8400 736 13 8465 
603 3 3655 651 7 5873 687 15 8401 736 1 7065 
603 4 3656 652 8 5874 687 16 8402 737 2 7066 
603 5 3657 652 9 5875 687 17 8403 737. 3 7067 
603 6 3658 652 10 5876 688 18 8404 738 4 706714 
605 1 8671 652 11 5877 688 19 8405 738 5 7068 
605 1 7868 653 12 5878 688 20 8406 738 6 7069 
606 2 7869 654 1 6848 688 21 8407 739 1 7036 
607 1 1823 654 1 6883 689 3593 739 2 7037 
608 2 1824, Ee 689 3594 739 3 7038 
608 3 1825 655 2 6849 689 3595 740 4 7039 
608 4 1826 655 8 6850 690 3596 740 5 7040 
` 609 5 1827 655 4 6851 690 "4153 740 6 7041 
609 6 1828 656 § 6852 691 4154 740 7 7042 
610 7 1829 656 1 3218 692 3290 740 8 7043 
610 8 1830 657 2 3219 693 3292 740 9 7044 
610 9 1831 657 3 3220 693 3294 740 10 7045 
611 10 1832 658 4 3221 693 3315 741 11 7046 
611 11 1833 658 5 3222 693 3317 741 12 7047 
611 12 1834 659 6 3223 695 3323 742 13 7048 
612 13 1835 639 7 3224 696 3324 742 14 7049 
613 14 1836 660 8 3225 696 3329 743 15 7050 
613 15 1837 661 9 3226 696 3295 743 16 7051 


614 16 1838 662 10 3227 697 743 17 7052 
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614 17 1839 663 11 3228 697 3301 745 1 6082 
614 18 1840 664 12 3229 698 8665 746 1 5032a 
614 19 1841 664 13 3230 701 8666 748 4 5032b 
614 20 1842 664 14 3231 702 5378 749 1 6583 
615 21 1843 665 15 3232 704 7834 749 2 6584 
615 22 1844 665 16 3233 705 6011 750 3 6585 
615 23 1845 666° 17 3234 706 6012 750 4 6586 
616 24 1846 666 18 3235 706 6013 754 1 5940 
617 1 7988 667 19 3236 707 6014 755 3 5941 
617 2 7989 667 20 3237 708 6015 756 4 5942 
618 1 8733 667 21 3238 708 6016 756 5 5943 
618 2 8734 667 22 3239 709 6017 757 1 6605 
619 3 8735 668 1 1987 710 6018 758 2 6661 
620 1 9°60 669 2 1988 710 6019 760 3 6667 
625 1 928 669 3 1989 710 10 6020 763 4 6672 
626 1 1154 669 4 1990 711 11 6021 766 5 6687 
627 1 7998 670 5 1991 711 13 6022 766 6 6690 
628 1 4763 670 6 1992 711 1 6286 767 7 6615 
130 1 415 671 7 1993 712 2 6287 768 8 6612 
630 1 3928 672 7 1994 713 1 5114 768 1 5808 
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769 
769 
770 
771 
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773: 


774 
774 
776 
777 
778 
778 
780 
780 
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781 
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783 
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5809 


5810° 


5811 
5812 
5813 
5814 
5815 
5816 
5817 
5818 
5819 
5820 
5821 
5822 
5823 
5824 
5825 
5826 
5827 
5828 
5829 
5830 
5831 
5832 
5833 
5834 
4182 
4183 
4184 
4185 
4186 
4187 
4188 
4189 
4190 
4191 
4192 
4193 
4194 
1195 
4196 
4197 
4198 
4199 
4200 
4201 
4202 
4203 
4204 
4205 
4206 
4207 
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4211 
4212 
4213 
4214 
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5910 
5911 
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5914 
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821 
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837 
837 
838 
839 
839 
840 
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Herein Page 
9207 857 
921414 857, 
9218 857 
9202 858 
9439 658 
9440 - 859 
9441 859 
9442 860 
9443 860 
9444 861 
9445 861 
9446 861 
9447 862 
9448 862 
9449 862 
9450 862 
9451 866 
- 9452 866 
9453 885 
9454 885 
9455 886 
9456 888 
9457 889 
9458 889 
9459 889 
9460 890 
9461 890 
9462 891 
9463 891 
9464 891 
9465 891 
9466 892 
9467 | 892 
9468 892 
9469 892 
9470 893 
9471 893 
9472 894 
9473 894 
9474 894 
9475 894 
9476 894 
9477 894 
9478 895 
9479 895 
9480 895 
9481 895 
9482 895 
9483 896 
9484 896 
9485 896 
9486 896 
9487 896 
9489 897 
9490 897 
9491 897 
3874 898 
8466 898 
8467 899 
8468 899 
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’ 8476 901 
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2257 
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2260 
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2266 ` 
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2272 
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2274 
2275 
2276 
2277 
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923 
923 
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2298 


2299 
2300 
2301 
2302 
2303 
2304 
2305 
2306 
2307 
2308 
2309 
2310 
2311 
2312 
2313 
2314 
2315 
2316 
2317 
2318 
2319 
2320 
2321 
2322 
2323 
2324 
2325 
2326 
2327 
2328 
2329 
2330 
2331 
2332 
2333 
2334. 
2335 
2336 
2337 
2338 
2339 
2340 
2341 
2342 
2343 
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2345 
2346 
2347 
2348 
2349 
2350 
2351 
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2353 
2354 
2355 
2356 
2357 
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a 
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589 2 5069 633 1 496 672 8 1995 715 1 316 
589 1 3057 635 1 3027 673 9 1996 716 1 9049 
590 2 3058 635 2 3028 673 10 1997 716 1 1159 
590 3 3059 635 8 3029 674 11 1998 717 2 1160 
591 4 3060 636 1 1197 674 12 1999 717 8 1161 
591 5 3061 636 2 1199 675 13 2000 719 1 5408 
592 6 3062 637 3 1200 675 14 2001 719 2 6410 
592 7 3063 638 1 7508 675 15 2002 720 8 5411 
593 8 3064 638 1 3863 675 16 2003 721 1 6383 
594 9 38065 638-9 1-5 6883 677 1 7515 721 2 6383a 
594 10 3066 j j 6885 677 2 7516 722 8 6383b 
594 11 3069 640 1 4245 677 1 8386 722 4 6383c 
595 12 3068 641 2 4246 678 2 8387 723 1 7782 
595 1 2004 644 1 5374 678 3 8388 724 1 7790 
596 1 6872 644 2 5375 678 4 8389 727 1 8448 
597 2 6873 644 8 5376 679 5 8390 727 2 8449 
597 8 6874 645 4 5377 679 6 8391 728 3 8450 
597 4 6875 646 1 5209 680 6 8392 728 4 8452 
598 5 6876 646 2 5210 681 7 8393 730 5 8454 
598 6 6877 646 8 5387 681 8 8394 730 6 8456 
600 7 6878 647 1 7437 681 9 8395 730 7 8457 
600 8 6879 649 1 5867 682 10 8396 731 8 8459 
600 9 6880 650 2 5868 682 11 8397 732 9 8461. 
601 10 6881 650 3 5869 684 11 8397% | 733 10 8462 
601 11 6882 650 4 5870 685 12 8398 734 11 8463 
- 602 1 3653 650 5 6871 685 13 8399 , | 735 132 8464 
603 3 3654 651 6 5872 687 14 8400 736 13 8465 
603 8 3655 651 7 5873 687 15 8401 736 1 7065 
603 4 3656 652 8 5874 687 16 8402 737 2 7066 
603 5 3657 652 9 5875 687 17 8403 737 3 7067 
603 6 3658 652 10 6876 688 18 8404 738 4 70674 
605 1 8671 652 11 5877 688 19 8405 738 5 7068 
605 1 7868 653 12 5878 688 20 8406 738 6 7069 
606 2 7869 654 1 6848 688 21 8407 739 1 7036 
607 1 1823 654 6883 689 3593 739 2 7037 
608 2 1824, | 6885 689 3594 739 3 7038 
608 8 1825 655 2 6849 689 3595 740 4 7039 
608 4 1826 655 3 6850 690 3596 740 5 7040 
- 609 5 1827 655 4 6851 690 "4153 740 6 7041 
609 6 1828 656 5 6852 691 4154 740 T 7042 
610 7 1829 656 1 3218 692 3290 740 8 7043 
610 8 1830 657 2 3219 693 3292 740 9 7044 
610 9 1831 657 3 3220 693 3294 740 10 7045 
611 10 1832 658 4 3221 693 3315 741 11 7046 
611 11 1833 658 5 3222 693 3317 741 12 7047 
611 12 1834 659 6 3223 695 3323 742 13 7048 
612 13 1835 699 7 3224 696 3324 742 14 7049 
613 14 1836 660 8 3225 696 3329 743 15 7050 
613 15 1837 661 9 3226 696 3295 743 16 7051 


614 16 1838 662 10 3227 697 3297 743 17 7052 


þe pmi et pad pul 
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614 17 1839 663 11 3228 697 3301 745 1 6082 
614 18 1840 664 12 3229 698 8665 746 1 5032a 
614 19 1841 664 13 3230 701 8666 748 4  5032b 
614 20 1842 664 14 3231 702 5378 749 1 6583 
615 21 1843 665 15 3232 704 7834 749 2 6584 
615 22 1844 665 16 3233 705 6011 750 3 6585 
615 23 1845 666 17 3234 706 6012 750 4 6586 
616 24 1846 666 18 3235 706 6013 754 1 5940 
617 1 7988 667 19 3236 707 6014 755 3 5941 
617 2 7989 667 20 3237 708 6015 756 4 5942 
618 1 8733 667 21 3238 708 6016 756 5 5943 
618 2 8734 667 22 3239 709 6017 757 1 6605 
619 3 8735 668 1 1987 710 6018 758 2 6661 
620 1 9°60 669 2 1988 710 6019 760 3 6667 
625 1 928 669 3 1989 710 6020 763 4 6672 
626 1 1154 669 4 1990 711 6021 766 5 6687 
27 1 7998 670 5 1991 711 6022 766 6 6690 
628 1 4763 670 6 1992 711 6286 767 7 6615 
630 1 4135 671 7 1993 712 6287 768 8 6612 
630 1 3928 672 7 1994 713 1 1 5808 


5114 768 
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Page Sec. Herein | Page Sec. Herein | Page Sec. Herein | Page Sec. Herein 
769 2 5809 819 3 9207 857 1 3012 903 46 2298 
769 3 5810: 819 4 9214% | 857 2 3013 902 47 2299 
770 4 5811 .| 819 5 9218 857 3014 902 48 2300 
771 5 5812 820 6 9202 858 3015 902 49 2301 
772 6 5813 820 1 9439 $58 3016 902 50 2302 
773. 7 5814 821 2 9440 - 859 3017 902 51 2303 
774 8 5815 822 3 9441 859 3018 906 52 2304 
774 9 5816 823 4 9442 860 3019 906 53 2305 
776 10 5817 823 5 9443 860 3020 907 54 2306 
777 11 5818 823 6 9444 861 3021 907 55 2307 
778 12 5819 824 7 9445 861 3022 907 56 2308 
778 13 5820 824 8 9446 861 3023 907 57 2309 
780 14 5821 $24 9 9447 862 8921 908 58 2310 


780 15 5822 825 10 9448 862 
781 16 5823 826 11 9449 862 
781 17 5824 826 12 9450 862 
782 18 5825 827 13 9451 866 
783 19 5826 827 14 9452 866 
783 20 5827 828 15 9453 885 
184 21 5828 829 16 9454 885 
784 22 5829 829 17 9455 886 
785 23 5830 830 18 9456 888 
786 24 5831 830 19 9457 889 
787 25 5832 830 20 9458 889 
788 26 5833 831 21 9459 889 
788 27 5834 831 22 9460 890 


8922 908 59 2311 
8923 908 60 2312 
8924 908 61 2313 
7000 908 62 2314 
7001 909 63 2315 
5402 909 64 2316 
6403 909 65 2317 
5898 909 66 2318 
6840 910 67 2319 
6841 910 68 2320 
6842 911 69 2321 
6843 911 70 2322 
2253 912 71 2323 


pad ful þad - 
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789 1 4182 832 23 9461 890 2254 912 72 2324 
789 2 4183 832 24 9462 891 2255 912 73 2325 
790 3 4184 833 25 9463 891 2256 913 74 2326 
792 4 4185 834 26 9464 891 2257 913 75 2327 
794 5 4186 834 27 9465 891 2258 914 76 2328 
797 6 4187 835 28 9466 892 2259 914 77 2329 
797 7 4188 835 29 9467, 892 2260 914 78 2330 
798 8 4189 835 30 9468 892 2261 914 79 2331 
9 


4190 836 31 9469 892 10 2262 914 80 2332 
799 10 4191 837 32 9470 &93 11 2263 915 81 2333 
799 11 4192 837 33 9471 893 12 2264 915 82 2334. 
799 12 4193 838 34 9472 894 13 2265 916 83 2335 
800 13 4194 839 35 9478 894 14 2266 © 916 84 2336 
800 14 =. 195 839 36 9474 894 15 2267 916 85 2337 
800 15 4196 840 37 9475 894 16 2268 917 86 2338 
800 16 4197 840 38 9476 894 17 2269 917 87 2339 
804 17 4198 840 39 9477 894 18 2270 917 88 2340 
804 18 4199 841 40 9478 895 19 2271 917 89 2341 
805 19 4200 841 41 9479 895 20 2272 918 90 2342 
805 20 4201 841 42 9480 895 21 2273 918 91 2343 
806 21 4202 841 43 9481 895 22 2274 918 92 2344 
806 22 4203 842 44 9482 895 23 2275 918 93 2345 
806 23 4204 843 45 9483 896 24 2276 919 94 2346 
808 24 4205 842 46 9484 896 25 2277 919 95 2347 
808 25 4206 842 47 9485 896 26 2278 919 96 2348 
808 26 4207 843 48 9486 896 27 2279 919 97 2349 
808 27 4208 843 49 9487 896 28 2280 920 98 2350 
809 28 4209 843 51 9489 897 29 2281 920 99 2351 
809 29 4210 843 52 9490 897 30 2282 920 100 2352 
809 30 4211 844 53 9491 897 31 2283 920° 101 2353 
809 31 4212 845 1 3874 898 32 2284 920 102 2354 
809 32 4213 850 1 8466 898 33 2285 921 103 2355 
809 33 4214 850 8467 899 34 2286 921 104 2356 


2 
810 1 5907 851 3 8468 899 35 2287 921 105 2357 
811 3 5909 851 4 8469 899 36 2288 921 106 2358 
812 4 5910 852 5 8470 900 37 2289 -921 107 2359 
812 5 5911 852 6 8471 900 38 2290 922 108 2360 
814 7 5913 853 7 8472 900 39 2291 922 109 2361 
814 8 5914 854 8 8473 900 40 2292 922 110 2362 
815 l 4347 854 9 8474 900 41 2293 922 111 2363 
815 1 6552 854 10 8475 901 42 2294 +| 922 112 2364 
816 1 7123 855 11 ` 8476 901 43 2293 923 113 2365 
818 5 9201 855 12 8477 901 44 2296 923 114 2366 

13 


9206 855 8478 901 45 2297 923 115 2367 
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924 116 2368 943 186 2437 968 256 2508 | 989 326 2578 
924 117 2369 943 186 2438 969 257 2509 989 327 2579 
924 118 2370 944 187 2439 970 258 2510 989 328 2580 
924 119 2371 944 188 2440 970 259 2511 990 329 2581 
925 120 2372 945 189 2441 971 260 2512 990 330 2582 
925 121 2373 946 190 2442 971 261 2513 990 331 2583 
926 122 2374 946 191 2443 971 262 2514 991 332 2584 
926 123 2375 946 192 2444 972 263 2515 991 333 2585 
926 124 2376 948 194 2446 972 264 2516 992 334 2586 
926 125 2377 948 195 2447 972 265 2517 992 335 2587 
927 126 2378 948 196 2448 973 266 2518 992 336 2588 
927 127 2379 948 197 2449 973 267 2519 993 337 2589 
927 128 2380 949 198 2450 973 268 2520 993 338 2590 
927 129 2381 949 199 2451 974 269 2521 994 339 2591 
928 130 2382 99 200 2452 974 270 2522 994 340 2592 
928 131 2383 949 201 2453 974 271 2523 994 341 2593 
928 132 2384 950 202 2454 974 272 2524 994 342 2594 
929 133 2385 950 203 2455 974 273 2525 995 343 2595 
929 134 2386 950 204 2456 975 274 2526 995 344 2596 
929 135 2387 950 205 2457 975 275 2527 996 345 2597 
929 136 2388 950 206 2458 975 276 2528 996 346 2598 
929 137 2389 951 207 2459 976 277 2529 996 347 2599 
929 138 2390 951 208 2460 976 278 2530 996 348 2600 
930 139 2391 952 209 £2461 976 279 2531 997 349 2601 
930 140 2392 952 210 2462 977 280 2532 998 350 2602 
931 141 2393 952 211 2463 977 281 2533 998 351 2603 
931 142 2394 953 212 2464 977 282 2534 998 332 2604 
931 143 2395 953 213 2465 977 283 2535 998 353 2605 
931 144 2396 953 214 2466 978 284 2536 999 354 2606 - 
931 145 2397 954 215 2467 978 285 2537 1000 355 2607 
932 146 2398 954 216 2468 978 286 2538 1000 356 2608 
932 147 2399 955 217 2469 978 287 2539 1000 357 2609 
932 148 2400 955 218 2470 978 288 2540 1000 358 2610 
932 149 2401 955 219 2471 979 289 2541 1001 359 2611 
933 150 2402 955 220 2472 979 290 2542 1001 360 2612 
933 151 2403 956 221 2473 979 291 2543 1002 361 2613 
933 152 2404 956 222 2474 980 292 2544 1002 362 2614 
93 153 2405 956 223 2475 980 293 2545 1003 363 2615 
934 154 2406 957 224 2476 980 294 2546 1003 364 2616 
934 155 2407 957 225 2477 980 295 2547 1003 365 2617 
934 156 2408 957 226 2478 980 296 2548 1004 366 2618 
934 157 2409 957 227 2479 981 297 2549 1004 367 2619 
935 158 2410 957 228 2480 981 298 2550 1004 368 2620 
935 159 2411 959 229 2481 981 299 2551 1004 369 2621 
935 160 2412 959 230 2482 982 300 2552 1005 370 2623 
936 161 2413 960 231 2483 982 301 2553 1005 371 2623 
936 162 2414 966 232 2484 982 302 2554 1005 372 2624 
937 163 2415 960 233 2485 982 303 2555 1005 373 2625 
937 164 2416 961 234 2486 982 304 2556 1005 374 2626 
y38 165 2417 961 235 2487 983 305 2557 1006 375 2627 
938 166 2418 961 23 2488 983 306 2558 1006 376 2628 


938 167 2419 962 237 2459 984 307 2559 1006 377 2629 
959 168 2420 962 238 2490 984 308 2560 1007 378 2630 
939 169 2421 962 239 2491 954 309 2561 1007 379 2631 
939 170 2422 963 240 2492 984 310 2562 1008 380 2632 
940 171 2423 963 241 2493 984 311 2563 1008 381 2633 
940 172 2424 963 242 2494 955 “312 2564 1008 382 2634 
940 173 2425 964 243 2495 985 313 2565 1009 353 2635 
940 17 2426 964 244 2496 9S6 314 2566 1009 354 2636 
941 175 2427 964 245 2497 956 315 2567 1009 385 2637 
941 176 2428 965 246 2498 956 316 2568 1009 3386 2638 
941 177 2429 965 247 2499 986 317 2569 1010 387 2639 
941 178 2430 965 248 2500 987 318 2570 1010 388 2640 
941 179 2431 966 249 2501 987 319 2571 1011 389 2641 
942 180 = 2432 966 250 2502 957 320 2572 1011 390 2642 
942 181 2433 966 251 2503 988 821 2573 1011 391 2643 
942 132 2434 966 252 2504 988 22 2574 1012 392 2644 
942 183 2435 967 253 2505 USS 323 2575 1012 393 2645 
943 184 2436 0607 254 2506 9S8 324 2576 1012 394 2646 
943 155 2437 967 255 2007 988 325 2577 1013 395 2647 
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8190 37 1 
8191 39 1 
8192 89 2 
8193 40 3 
8194 42 1 
8195 42 2 
8196 43 8 
8197 44 4 
8198 45 5 
8199 45 6 
8200 46 7 
8201 46 8 
8202 46 9 
8203 46 10 
8204 47 1 
8205 49 1 
8206 49 2 
8207 50 3 
8208 51 4 
8209 51 5 
8210 52 1 
8211 53 1 
8212 53 2 
5049 53 3 
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401 
402 
403 


Herein 
222 
223 
224 
225 


226 


227 
228 
233 
234 
235 
236 
237 
238 
241 
243 
244 
245 
246 
247 
248 
249 
250 
251 
252 
253 
309 
310 
311 
312 
313 
314 
315 
819 
242 
320 
321 
255 
256 
257 
258 
259 
260 
261 
262 
263 
264 
265 
273 
274 
275 
277 
276 
278 
279 
250 
281 
282 
284 
285 
286 
237 
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404 
405 
406 


Herein 


288 
289 
1260% 

290 
291 
292 
243 
295 
297 
298 
299 
300 
301 
302 
303 
304 
305 
306 
307 
308 
748 
749 
750 
751 
752 
753 
754 
756 
757 
758 
755 
759 
760 
761 
762 
763 
764 
765 
766 
767 
768 
769 
770 
TT. 

772 
773 
774 
707 
708 
709 
710 
711 
712 
713 
714 
715 
716 
717 
718 
719 
720 
721 
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487 
488 
489 
490 
491 
492 
493 
494 
495 
496 
497 
498 
499 
500 
601 
502 
503 
504 
510 
511 
512 
613 
514 
516 
517 
518 
519 
520 
521 
522 
523 
524 
525 
526 
527 
528 
529 
530 
531 
532 
533 
534 
535 
536 
537 


Herein 
722 
723 
724 
725 
726 
727 
728 
729 
730 
731 
732 
733 ° 
734 
735 
736 
737 
738 
739 
647 
648 
649 
650 
651 
653 
654 
655 
656 
657 
658 
659 
660 
661 
662 
663 
664 
665 
666 
667 
668 
669 
670 
671 
672 
673 
674 
675 
676 
677 
678 
679 
680 
681 
682 
653 
684 
685 
688 
659 
690 
691 
692 
693 


Pierce 


556 
557 
558 
559 
560 
561 
562 
563 
564 
665 
566 
567 
568 
574 
575 
576 
577 
578 
579 
580 
581 
582 
583 
584 
590 
591 
592 
593 
594 
595 
596 
597 
598 
599 
600 
601 
602 
603 
604 
605 
606 
608 
609 
610 
611 
612 
613 
614 
615 
616 
617 
618 
619 
620 
621 
622 
623 
624 
625 
626 
627 
628 


Herein 
694 
695 
696 


334 
335 
336 
337 
338 
340 
341 
342 
343 
344 
345 
347 
348 
349 
350 
351 
352 
‚353 
354 
353 
356 
357 
360 
361 
358 
359 


PIERCE’S CODE CROSS-REFERENCES. 


Pierce Herein Pierce Herein Pierce Herein Pierce Herein | Pierce Herein 


634 862 762 431 870 589 956 1219 1058 1726 
635 863 764 433 871 590 957 1220 1059 1727 
636 364 765 434 872 592 958 1220 1060 1728 
637 365 766 435 873 593 959 1221 1061 1729 
638 866 767 442 874 1121 960 1222 1062 1730 
645 367 768 443 875 1122 961 1223 1063 1731 
646 368 769 444 876 582 962 1224 1064 1732 
652 82 770 448 877 583 968 1225 1065 1733 
653 869 771 449 878 584 969 1226 10€6 1734 
654 370 772 436 879 591 . 97 1227 1067 1735 
655 871 773 437 880 594 971 1228 1068 1736 
656 372 774 438 881 595 972 1229 1069 1737. 
657 373 775 439 882 596 973 1230 1070 1738 
658 374 776 440 883 597 979 1231 1071 1739 
659 375 ATT 441 884 598 980 1232 1072 1740 
660 376 783 445 885 599 981 1239 1073 1741 
661 377 184 450 886 600 982 1244 1074 1742 
667 381 785 451 887 601 984 1246 1075 3743 
668 382 786 452 888 602 985 1233 1076 1744 
669 383 787 453 889 603 986 1234 1077 1745 
670 384 788 446 890 604 987 1235 1078 1747 
671 385 789 454 891 8763 988 1240 1079 1748 
672 386 790 456 897 613 989 1241 1080 1749 
673 387 791 455 898 614 990 1242 1082 1751 
674 388 792 447 899 615 991 1243 1083 1752 
675 389 793 458 900 616 992 1245 1084 1753 
676 390 799 462 901 617 923 1248 1085 1754 
677 391 800 463 902 618 994 1236 1091 266 
678 392 806 510 903 619 995 1237 1092 267 
679 393 807 514 904 620 996 1238 1093 268 
680 394 808 512 905 621 1001 1249 1094 269 
681 395 809 511 906 622 1002 1250 1095 270 
682 396 810 513 907 623 1003 1251 1096 271 
683 397 811 515 908 624 1004 1252 1097 271% 
684 812 516 909 625 1005 1253 1098 272 
690 420 813 517 910 626 1011 1262 1103 474 
691 421 814 518 911 627 1012 1263 1104 476 
692 422 815 520 912 628 1013 1254 1105 477 
693 423 816 521 913 629 1014 1260 1106 478 
694 424 817 914 630 1015 1257 1107 479 
695 425 818 519 915 631 1018 1258 1108 480 
696 426 824 522 916 632 1019 1259 1109 481 
697 427 825 523 917 633 1020 1270 | 1111 483 
698 428 826 524 918 634 1021 1271 1112 484 
699 429 827 525 919 635 1022 1272 1113 485 
700 430 828 526 920 636 1023 1273 1114 486 
706 398 829 527 921 637 1024 1274 1115 487 
709 401 835 570 922 638 1025 1275 1116 488 
710 400 836 529 923 639 1026 1276 1117 489 
711 402 840 562 924 640 1027 1277 1118 490 
712 403 841 563 925 641 1033 464 1119 491 
718 405 842 564 926 642 1034 465 1120 492 
719 404 843 565 927 643 1035 466 1121 493 
720 406 844 568 928 644 1036 467 1122 494 
721 407 845 569 929 645 1037 468 1123 495 
727 408 846 566 930 646 1038 472 1129 605 
728 409 846a 567 937 1211 1039 413 1130 606 
729 410 847 571 938 1212 1040 469 1131 607 
735 411 848 57 939 1213 1041 470 1132 608 
736 412 854 573 940 1214 1042 471 1133 609 
7142 413 855 574 941 1264 1048 1716 1134 610 
743 414 856 575 942 1265 1049 1717 1135 611 
744 415 857 576 943 1266 1050 1718 1136 612 
745 416 858 577 944 1267 1051 1719 1142 785 
746 417 864 578 945 1268 1052 1720 1143 792 
747 418 865 581 946 1269 1053 1721 1144 793 
148 419 866 585 952 1215 1054 1722 1145 794 
134 378 867 586 953 1216 1055 1723 1146 795 
755 379 868 587 954 1217 1056 1724 1147 796 
136 380 869 588 955 1218 1057 1725 1148 800 
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PIERCE’S CODE CROSS-REFERENCES. 


Pierce Herein | Pierce Herein | Pierce Herein | Pierce Herein | Pierce Herein 
1149 801 1225 861 1330 976 1421 1026 1519m 797 
1150 802 1226 862 1331 977 1422 1027 1519n 798 
1151 803 1227 863 1332 978 1423 1028 15190 799 
1152 804 1228 864 1333 979 1424 1029 1524 2024 
1153 805 1229 865 1334 980 1425 1030 1525 2131 
1155 807 1230 866 1335 981 1426 1031 1526 2132 
1156 808 1221 867 1341 958 ‘| 1427 1032 1527 2133 
809 1232 868 1342 959 .| 1428 1033 1528 2117 
1157 942 1233 869 1343 960 1434 1034 1529 2118 
1158 786 1234 870 1344 961 1435 1035 1530 2119 
1159 787 1235 871 1345 962 1436 1036 1531 2120 
1160 788 1236 872 1346 963 1437 1037 1532 2121 
1161 789 | 1237 873 1347 964 1438 1038 1533 2122 
1162 790 1238 874 1348 965 1439 1039 1534 2123 


1163 791 1239 875 1349 966 1440 1040 1535 2124 
1164 158 1240 876 35) 950 1441 1041 1536 2125 
1165 1693 1241 877 1356 951 1442 1042 1537 2078 
1166 1694 1242 878 1357 952 1443 1043 1538 2005 
1167 1695 1243 879 1358 953 1444 1044 1544 2722 
1168 810 1244 880 1359 954 1445 1045 1545 2723 
1169 811 1245 §81 1365 1003 1446 1046 1546 2724 
1170 812 1246 832 1366 1065 1447 1047 1547 2725 
1171 813 1247 883 1367 1066 1448 1043 1548 2984 
1172 814 1248 834 1368 1067 1455 967 1554 2726 
1173 815 1249 855 1369 1068 1456 968 1555 2727 
1174 816 1253 937 1370 1069 1457 969 1556 2728 
1175 817 1256 938 1371 1070 1458 970 1557 2729 
1176 818 1257 939 1372 1071 1459 971 1558 2730 
1177 819 1258 940 1373 1072 1460 972 1559 2731 


1178 820 1259 941 1374 1073 1461 973 1560 2733 
1179 821 1265 943 1375 1074 1467 1049 1561 2734 
1180 822 1266 944 1376 1075 1468 1050 1562 2735 
1181 823 1267 945 1377 1076 1469 1051 1563 2736 
1182 824 1268 946 1378 1077 1470 1052 1564 2732 
1183 825 127 1116 1379 1078 1471 1053 1565 2137 
1184 826 1275 1117 1380 1079 1472 1054 1566 2743 
1185 827 1276 1118 1381 1080 1473 1055 1567 2744 
1186 828 1277 1119 1382 1081 1474 1056 1568 275) 
1187 | 829 1278 1121 "1383 1082 1475 1057 1569 2752 
1188 830 1279 1125 1384 1083 1476 1058- 1570 2738 
1189 831 1280 1126 1385 1084 1477 1059 1571 2739 


1190 832 1281 1127 1386 1085 1478 1060 1572 2746 
1191 833 1282 1128 1387 1064 1479 1061 1573 2747 
1192 834 1283 1113 1593 999 1480 1062 1574 2748 
1193 835 1284 1114 1394 1000 1486 259 1575 2749 
1194 836 1285 1123 1395 1001 1487 1256 1576 2754 


1195 837 1286 1120 1396 1002 1493 283 1577 2750 
1202 838 1292 1610 1397 1003 1494 150 1578 2773 
1203 839 1293 1611 1398 1004 1495 4001 1579 2988 
1204 $40 1294 1612 1399 1005 1497 294 1580 2753 


1205 841 1295 1613 1400 1006 1498 775 | 1581 2753 
1206 842 1296 1616 1401 1007 1499 777 1582 2755 
1207 843 1297 1614 1402 1008 1500 776 1583 2754 
1208 844 1298 1615 1403 1009 1501 579 1586 2740 
1269 845 1299 1617 1404 1010 1502 580 1587 2741 
1210 846 1300 1618 1405 1011 1503 240 1588 2742 
1211 847 1301 1619 1406 1012 1510 147 1589 2758 
1212 848 1302 1620 1407 1013 1517 144-146 1590 2759 
1213 849 1308 998 1408 1014 1519 167 1591 2776 


1214 850 1314 778 1410 1015 1519a 229 1597 2784 


1215 851 aie 779 1411 1016 1519b 230 1598 2785 
1216 852 1316 1412 1017 1519e 231 1599 2786 
1217 853 1317 780 1413 1018 1519d 232 1600 2787 
1218 854 1315) 1414 1019 15198 652 1601 2788 
1219 855 1319 775 1415 . 1020 1519f 636 1602 2789 
1220 856 1320 782 1416 1021 1519¢ 687 1603 2790 
122 857 1321 783 1417 1022 1519h 317 1604 2791 
12223 858 1322 784 1418 1023 15191 3908 1605 5147 
1223 859 1328 974 1419 1024 1519k 1261 1606 2764 
1224 860 1329 975 1420 1025 15191 452 1607 2795 
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Pierce 
1608 
1609 
1610 
1611 
1613 
1614 
1615 
1616 
1617 
1618 
1619 
1620 
1621 
1622 
1623 
1024 
1525 
1627 
1628 
1629 
10630 
1631 
1632 
1533 
1634 
1635 
1636 
1637 
1628 
1639 
1040 
1641 
1612 
1643 
1644 
1645 
‘1646 
1647 
1648 
1649 
1650 
1651 
1652 
1653 
1654 
1657 
1658 
1659 
1660 
1661 
1662 
1663 
1664 
1665 
1666 
1667 
1672 
1673 
1674 
1675 
1676 
1677 
1678 
1679 
1680 
1681 
1682 
1683 
1683a 
1684 


Herein 


2796 
2797 
2792 
2793 
2799 
2800 
2803 
2804 
2895 
2808 
2818 
2807 
2809 
2802 
3289 
2814 
3288 
2833 
2834 
2840 
2954 
2956 
2832 
2828 
2835 
2704 
2951 
295 
2708 
2822 
2823 
2827 
2326 
2703 
5144 
2830 
2953 
2824 
2829 
6824 
6825 
6826 
2705 
2706 
2707 
3199 
2806 
2154 
2129 
2130 
2843 
2816 
2819 
2820 
2702 
2821 
2763 
2764 
2765 
2766 
2768 
2770 
2767 
2769 
2971 
2967 
2771 
2772 
2772 
5561 
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Pierce 
1685 
1686 
1695 
1696 
1697 
1698 
1699 
1700 
1701 
1702 
1703 
1704 
1705 
1706 
1707 
1708 
1714 
1715 
1716 
1717 
1718 
1719 
1720 
1721 
1722 
1723 
1724 
1725 
1726 
1727 
1728 
1729 
1730 
1731 
1732 
1733 
1739 
1740 
1741 
1743 
1744 
1745 
1746 
1747 
1748 
1749 
1750 
1751 
1752 
1753 
1754 
1755 
1756 
1757 
1758 
1759 
1760 
1761 
1762 
1763 
1764 
1768 
1769 
1770 
1771 
1772 
1773 
1774 
1775 
1776 


Herein 
- 3200 


3201 
2851 
2852 
2853 
2854 
2855 
2856 
2857 
2858 
2859 
2860 
2861 
2862 
2863 
2888 
2867 
2868 
2869 
2870 
2871 
2872 
2873 
2874 
2875 
2876 
2877 
2878 
2879 
2880 
2881 
2883 
2884 
2885 
2886 
2887 
2960 
2779 
2961 
4965 
4958 
4961 
4959 
4962 
4968 
4963 
4966 
4960 
4967 
2923 
2930 
2925 
3257 
2949 
2950 
8294 
9293 
2881 
2952 
2865 
2715 
2957 
2774 
2718 
8385 
2969 
2366 
2938 
2939 
2940 


Pierce 


1777 
1778 
1779 
1780 
1781 
1787 
1789 
1790 
1791 
1792 
1793 
1794 
1795 
1796 
1797 
1798 
1799 
1800 
1801 
1802 
1803 
1804 
1810 
1811 
1812 
1820 
1821 
1822 
1824 
1895 
1826 
1829 
1830 
1831 
1832 
1833 
1834 
1835 
1836 
1837 
1838 
1849 
1850 
1851 
1852 
1853 
1854 
1855 
1856 
1857 
1858 
1859 
1860 
1861 
1862 
1863 
1864 
1865 
1866 
1867 
1868 
1869 
1870 
1871 
1872 
1873 
1874 
1875 
1876 
1877 


m ae 


Herein 


2941 
2963 
2965 
2964 
2966 
2898 
2809 
2901 
7151 
2913 
2914 
2889 
2890 
2891 
2892 
2893 
2894 
2895 
2596 
2897 
2905 
2912 
2936 
2937 
2942 
5228 
5229 
5230 
5231 


5232 


5263 
5254 
5255 
2825 


2958 


2904 
2905 
2906 
2907 
5149 
5146 
5145 
5141 
7907 
5142 
5143 
2777 
2157 
2778 
8309 
8307 
8310 
8311 
8312 
8313 
8314 
2315 
8315 
8317 
8218 
8308 
8319 
8320 


8321 


8322 
8323 
2924 
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Pierce 


1878 
1879 
1880 
1881 
1882 
1883 
1884 
1885 
1886 
1587 


1888. 


1889 
1890 
1891 
1892 
1893 
1894 
1895 
1895 
1897 
1898 
1899 
1900 
1901 
1902 
1903 
1904 
1905 
1906 
1907 
1908 
1909 
1910 
1911 
1912 
1913 
1914 
1915 
1916 
1917 
1918 
1919 
1920 
1921 
1922 
1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 
1931 
1932 
1933 
1934 
1935 
1936 
1937 
1938 
1939 
1940 
1941 
1942 
1943 


"1944 


1945 
1946 
1947 


yee 


u 


Herein 


5317 
5315 
5316 
2926 
2927 
2928 
2864 
2929 
2915 
2916 
2918 
1967 
1968 
1969 
1970 
1971 
1972 
1973 
1974 
1975 
1976 
1977 
1978 


9231 
9524 
9525 
2841 
6396 
6397 
2837 
2838 
2839 
2836 
2972 
2973 
2974 
2075 
2976 
2977 
2978 
2979 
2980 
9321 
9320 
9307 
9308 
9309 
9310 
9311 
2081 

254 
9312 
2981 
9306 
9313 
9501 
9502 
9503 
3199 
3153 
3154 
2846 
2847 
2943 
2944 
2945 
2946 


\ 


Pierce 


1948 
1949 
1950 
1951 
1952 
1953 
1954 
1955 
1956 
1957 
1958 
1959 
1960 
1961 
1962 
1964 
1965 
1966 
1967 
1968 
1969 
1970 
1971 
1972 
1973 
1974 
1976 
1977 
1978 
1050 
1981 
1982 
1983 
1984 
1985 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
1995 
2001 
2002 
2003 
2004 
2010 
2011 
2012 
2013 
2014 
2015 
2016 
2017 
2025 
2026 
2027 
2028 
2034 
2035 
2036 
2037 
2038 
2039 
2040 
2046 
2047 
2048 
2049 


y 


Ys 


Herein 


2947 
2845 
2844 
2908 
2909 
2910 


8293 
5342 
5343 
0344 
3265 


4703 
4704 


29327 


2033 
2954 
2775 
2919 
2920 
292] 
2922 
6254 
2700 
2761 
1087 
4088 
2090 
3310 
2810 
2811 
2812 
2813 
2762 
8717 
2982 
2983 
3284 
3285 
3286 
3287 
6285 
2007 


2008, 


2009 
2017 
2013 
2014 
2010 
2012 
2015 
2010 
2156 
2011 
2237 
2238 
2239 
2240 
2241 
2242 
2243 
2244 
2245 
2246 
2252 
2025 
2026 
2027 
2028 
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Pierce Herein | Pierce Herein Pierce Herein Pierce Herein | Pierce Herein 
2050 2029 2146 2102 2238 2202 23130 2917 2397 1309 

2051 2030 2147 2103 2239 2203 2313p 2991 2398 1310 

2052 2031 2148 2104 2240 2204 2313r 2710 2399 1311 

2053 2032 2149 2105 2241 2205 23138 5449 2400 1312 

2054 2033 2150 2106 2242 2206 2313t 5450 2401 1313 

2055 2034 2151 2107 2243 2207 2313u 2959 2402 1314 

2056 2035 2152 2108 2244 2208 2314 2780 2403 1315 

2057 2036 2153 2109 2245 2209 2314a 2781 2404 1316 

2058 2037 2154 2110 2246 2211 2314h 2781 2410 1317 

2059 2038 2155 2111 2247 2213 2314¢ 2782 2411 1318 

2061 2039 2156 2112 2248 2214 2314d 2902 2417 1372 

2062 2040 2157 2113 2249 2215 2314e 2903 2418 1373 

2069 2042 2158 2114 2250 2216 2314g 2177 2419 137% 

2070 2043 2159 2115 2251 2217 2314h 2178 2420 1375 

2071 2044 2160 2116 2252 2218 2314i 2179 2421 1376 

2072 2045 2161 2095 22528 2219 . 2314k 2180 2422 1377 

‚2073 2046 2162 2096 2253 2212 2318 1278 2423 1379 

2074 2047 2163 2097 2254 2222 2319 1280 2424 1380 

2075 2048 2164 2094 2255 2224 2320 1279 2425 1381 

2076 2049 2165 2148 2257 2223 2329 1281 2426 1382 

2078 2050 2166 2136 | 2258 8493 2330 1282 2427 1383 
2081 2052 2167 2147 2259 8494 2331 1283 2428 1384 
2082 2053 2168 2151 2265 2231 2332 1286 2429 1385 
2084 2051 2169 2152 2266 2232 2340 1319 2430 1386 
2085 2101 2175 2018 2267 2233 2341 1320 2431 1387 
2091 2092 2176 2019 2268 2235 2342 1321 2132 1388 
2092 2054 2177 2020 2274 2985 2343 1322 2433 1389 
2093 2055 2178 2021 2275 2986 2344 1323 2434 1378 
2094 2056 2184 2135 2276 2987 2345 1324 2435 1390 
2095 2057 2185 2137 2282 8491 2346 1325 2438 1391 
2096 2058 2186 2138 2283 2234 2347 1326 2438 1393 
2097 2059 2187 2139 2284 2236 2348 1327 2439 1394 
2098 2060 2188 2140 2285 1956 2349 1328 2440 1395 
2099 2061 2189 2141 2286 2082 2350 1329 2441 1397 
2100 2062 2190 2142 2288 8541 2351 1330 2442 1396 
2101 2063 2191 2143 2289 8542 2352 1331 2443 1398 
2102 2064 2192 2144 2290 8543 2353 1332 2444 1399 
2103 2065 2193 2145 2291 8544 2354 1333 2445 1400 
2104 2066 2194 2146 2292 2225 2355 1334 2446 1401 
2105 2067 2195 2158 2293 2226 2356 1335 2447 1403 
2106 2068 2196 2159 2294 2227 2357 1336 2448 1403 
2107 2069 ` 2197 2160 2295 2228 2358 1337 2449 1404 
2108 2070 2198 2161 2296 2229 2359 1338 2450 1405 
2109 2071 | 2199 2162 2298 509 2360 1339 2451 1406 
2110 2072 2200 2163 4085 2361 1340 2452 1407 
2111 2073 2201 2164 2299 508 2362 1287 2453 1408 
2112 2074 2202 2165 2300 3864 2363 1288 2454 1409 
2113 2075 2203 2166 2301 2230 2364 1289 2455 1410 
2114. 2076 2204 2167 2302 2247 2365 2817 2456 1411 
2120 2077 2205 2168 2303 2248 2371 1284 2457 1412 
2121 2080 2206 2169 2304 2249 : 2372 1285 2458 1413 
2122 2079 2207 2170 2305 2250 2378 1290 2459 1414 
2123 2083 2209 2171 2306 2251 2379 1291 2460 1415 
2124 2084 2210 2172 2307 145 2380 1292 2461 1416 
2195 2085 2211 2187 2308 2005 2381 1293 2462 © 1417 
2126 2086 2217 2181 2312 2006 2382 1294 2463 1418 
2127 2087 2218 2182 2313 2757 2383 1295 2464 1419 
2198 2088 2219 2183 2313a 2801 2384 1296 2465 1420 
2129 2089 2220 2184 2313b 2842 2385 1297 2466 1421 
2130 2090 2221 2185 2313e 2970 2386 1298 2467 1422 
2131 2091 2223 2186 2313d 2931 2387 1299 2468 1423 
2132 2092 2228 2188 23138 6277 2388 1300 2469 1424 
2133 2126 2229 2190 2313f 6278 2389 1301 2470 1425 
2134 2127 2230 2189 23138 6279 2390 1302 2471 1426 
2135 2128 2232 2196 2313h 6280 2391 1303 2472 1427 
2136 2134 2233 2197 23131 6281 2392 1304 2473 1428 
2142 2093 2234 2108 2313k 2191 2393 1305 2474 1429 
2143 2098 2235 2199 23131 2192 2394 1306 2475 1430 
2144 2099 2236 2200 2513m 2850 2395 1307 2476 1431 
2145 2100 2237 2201 2313n 2917 2396 1308 2477 1432 

1348 


Pre, 


PIERCE’S CODE CROSS-REFERENCES. 


Pierce Herein | Pierce Herein ¡ Pierce Herein | Pierce Herein ¡ Pierce Herela 
2478 1433 2570 1503 2650 1563 2730 1626 2833 6533 
2479 1434 2571 1504 2651 1564 2731 1627 2834 7520 
2480 1435 2572 1505 2652 1565 2732 1628 2835 7521 
2481 1436 | 2573 1506 2653 1566 2733 1629 2836 7522 - 
2482 1437 2574 1507 2654 1567 2734 1630 2837 17523 
2483 1438 2575 1508 2655 1568 2735 1631 2838 7524 
2484 1439 2576 1509 2658 1569 2736 1637 2839 7525 
2485 1440 2577 1510 2657 1570 2738 1635 2840 7526 
2486 1441 2578 1511 2658 1571 2739 1636 2841 7527 
2487 1442 2579 1512 2659 1572 2740 1639 2843 7528 
2488 1443 2580 1513 2660 1573 2741 1640 2844 6531 
2489 1444 2581 1514 2661 1574 2742 1641 2845 6535 
2490 1445 2582 1515 2662 1575 2743 1642 9846 6542 
2491 1446 2583 1516 2663 1576 \ | 2744 1633 2847 6543 
2492 1447 2584 1517 2664 1577 2745 1643 9848 6544 
2493 1448 2585 1518 2665 1578 2748 1644 2849 6545 
2499 1449 2586 1519 2671 1606 2747 “1645 2850 6546 
2500 1450 2587 1520 2672 1580 2748 1646 2851 6547 
2501 1451 2588 1521 2673 1581 2749 1647 2852 6548 
2502 1452 2589 1522 | 2674 1582 2750 1648 2853 6549 
2508 1453 2590 1523 2675 1583 2751 1649 2860 6513 
2504 1454 2591 1524 2676 1584 2752 1650 2861 6514 
2505 1455 2592 1525 2677 1585 2753 1651 2862 6531 
2506 1456 2593 1526 2678 1586 2754 1652 2863 6515 
2507 1457 2594 1527 2679 1587 2755 1653 2864 6516 
2508 1458 2595 1528 2680 1588 2756 1634 2865 6517 
2509 1459 2696 1529 2681 1589 2762 1654 2866 6518 
9510 1460 2597 1530 2682 1590 2763 1655 2867 6519 
2511 1461 2598 1531 2683 1591 2764 1656 2868 6520 
2512  - 1462 2599 1532 2684 1592 2765 1657 2869 47 
2513 1463 2600 1533 2685 1593 2766 1658 2870 6521 
2520 1464 2601 1683 2686 1594 2767 1659 2871 6522 
2521 1465 2602 1684 2687 1595 2768 1660 2872 6523 
9522 1466 2603 1685 2688 1596 2769 1661 2878 47 
2523 1467 2604 1686 2689 1597 2770 1662 9879 1756 
2524 1468 2605 1687 2690 1598 2771 1663 2880 1757 


` 


2525 1469 2606 1688 2691 1599 2774 1666 2881 48 
2531 1470 2607 1689 2692 1600 2776 1668 | 2889 49 
2532 1471 2608 1690 2693 1601 2777 1669 2883 43 
2533 1472 2609 1691 2694 1602 2778 1670 2884 44 
2534 1473 2610 1692 2695 1603 2779 1671 2885 45 


2535 1474 2616 1534 2696 1604 2780 1672 2891 1755 
2536 1475 2617 1535 2697 1605 2781 1673 2892 1758 
2537 1476 2618 1536 2698 1606 2787 1674 2893 1759 
2538 1477 2619 1537 2699 1607 2788 1675 2894 1761 
2:39 1478 2620 1538 2700 1608 2789 1676 2895 1762 
2540 1479 2621 1539 2701 1609 2790 1677 2896 1763 
2541 1480 2622 1540 2702. 1341 2791 1678 2897 1764 
2542 1481 2623 1541 2703 1342 2792 1679 2898 1765 
2543 1482 2624 1542 2704 1343 2793 1680 2899 1766 
2544 1483 2630 1543 2705 1345 2794 1681 2900 1767 
2545 1484 2631 1544 2706 1346 2795 1682 2901 1768 . 
2546 1485 2632 1545 2707 1347 2801 1696 2902 1769 
2547 1486 2633 1546 2708 1348 2802 1697 2903 1770 
2548 1487 2634 1547 2709 1349 2803 1698 2904 1777 
2549 1488 2635 1548 2710 1350 2804 1699 2905 1807 
2550 1489 2636 1549 2711 135] 2811 1708 2906 1808 
2551 1490 2637 1550 2712 3332 2812 1709 2907 1809 
2507 1491 2638 1551 2713 1353 2813 1710 2909 1811 
2559 1492 2639 1552 2714 1354 2814 1711 2910 1812 
2560 1493 2640 1553 2715 1355 2815 1712 2911 1813 
2561 1494 2641 1554 -| 2716 1364 2816 1713 2912 1814 
2562 1495 2642 1555 2717 1365 2817 1714 2913 1815 
2563 1496 2643 1556 2718 1366 2818 1715 2914 1816 
2564 1497 2644 1557 2719 367 2824 145 2915 1817 
2565 1498 2645 1558 2720 1368 “* 2827 144 2916 1818 
2566 1499 2646 1559 2721 1369 2828e 1632 2917 1819 
2567 1500 2647 1560 2722 1370 2828f 1638 2918 182 
2568 1501 2648 1561 2723 1371 2832a 6534 2919 1821 
2569 1502 2649 1562 2729 1621 2832b 6536 2920 1822 
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PIERCE’S CODE CROSS-REFERENCES, 


Pierce Herein | Pierce Herein | Pierce Herein | Pierce Herein | Pierce flerein 
2921 1790 3015 1805 8119 1955 3211g 5569 3286 948 
2922 1791 3016 1806 3120 1957 3211h 5570 3287 949 
2923 1792 3022 1891 3121 1958 3211i 5571 3293 5674 
2924 1793 3023 1892 3122 1959 3211k 5572 3294 5675 
2925 1794 3024 1893 3123 1960 32111 5573 3295 5676 
2926 1795 3025 1894 3124 1961 3211m 55/4 3296 5677 
2927 1776 3026 1895 3125 1962 3212 5482 3297. 5678 
2928 1771 3027 1896 3126 1953 32128 5483 3208 5680 
2929 1772 3028 1897 3127 1963 3212b 5484 3299 5681 
2930 1773 3034 1910 3128 1964 3212c 5485 3300 5632 
2936 1778 3035 1911 3129 1965 3212d 5486 3301 5683 
2937 1779 3036 1912 3131 1774 32128 5487 3303 5684 
2938 1780 3037 1913 3138 1865 3212f 5488 3304 5685 
2939 1781 3038 1914 3139 1866 3212g 5489 3305 5686 
2940 1782 3039 1915 3143 7002 3212h 5490 3311 3038 
2941 1783 3040 1916 3143a 7003 32121 5491 3318 3044 
2942 1784 `- 3041 1917 3143b 7004 3215 7006 332 3643 
2943 1785 3042 1918 3143¢ 7005 3216 7007 3324 3644 
2944 1786 5043 1863 3145 3045 3217- 7008 3325 3645 
2945 1787 3049 1898 3146 3046 3218 7009 3326 3616 
2946 1788 3050 1899 3147. 3047 3219 7010 3327 3047 
2947 1789 3051 1900 3148 3048 522 7011 3328 3649 
2948 1861 3052 1901 3149 3049 8221 7012 3329 3651 
2949 1847 3053 1902 3150 3050 3222 7013 3330 364045 


2955 1849 3054 1903 3151 3051 322 7014 3331 3641 
2956 1850 3055 1904 3152 5052 3224 7015 3332 3641 
2957 1851 3056 1905 3153 3053 3225 7016 3333 3642 
2958 1852 3057 1906 3154 3034 9226 7017 3334 3639 


2959 1853 3058 1907 3155 3030 + | 3227 7018 3339 3640 
2960 1854 3059 1908 3156 3031 3228 7019 3336 . 3653 
2961 1855 3060 1909 3162 8775 3229 702 3337a 3650 
2962 1856 3061 1775 3163 8776 3235 8287 3342 8743 
2968 1857 3067 1890 3164 8777 3236 8288 3343 8744 
2969 1858 3071 2973 3166 3258 3237 = 8259 3344 5293 
2970 1848 3072 1925 3166a 3259 3238 8290 3345 5294 
2971 1859 3073 1926 3166b 3260 3239 8291 3346 5295 
2972 1860 3074 1927 3166c 3261 3240 8292 3347 1700 
2973 1862 3075 1928 3166d 3262 3250 6225 3348 1701 
2979 1867 3076 1929 3166e 3263 3251 6226 3319 1702 
2980 1868 3077 1931 3166f 3264 3252 6228 3350 1703 
2981 1869 3078 1930 3170 6404 3253 6229 3350a 1704 
2982 1870 3079 1932 3171 6405 3254 6230 3351 1705 
2983 1871 3080 1933 3172 6406 3259 6231 3352 1706 
2984 1872 3081 1934 3173 6407 3256 §232 3353 1707 
2985 1873 3082 1919 3185 127 3257 6233 3363 2697 
2986 1874 3083 1920 3186 128 3258 6234 3364 2698 
2987 1875 3084 1921 3187 129 3259 6235 3365 2699 
2988 1876 3085 6541 3188 130 3260 6236 3366 2700 
2989 1877 3086 1935 3189 131 3261 6237 3367 2701 
2990 1878 3092 1936 3190 132 3262 6238 3373 7434 
2991 1879 3093 1937 3191 133 3262a 6239 3374 7435 
2992 1880 3094 1938 3192 134 3262b 6226 3375 7436 
2993 1881 3095 1939 3193 135 3263 8324 3377 7438 
2994 1882 3096 1940 3194 . 126 3264 8325 3379 7441 
2995 1883 3097 1941 3195 . 137 3265 8326 3280 7442 
2996 1884 3098 1942 3196 * 138 3266 8327 3381 7444 


2997 1885 3099 1943 3198 140 3267 8328 3383 7478 
2998 1886 3100 1922 3199 141 3268 8329 3385 7480 
2999 1887 3101 1923 3200 142 3269 8330 338§ 7482 


3000 1888 3102 1924 3201 475 3270 8331 3387 7481 
3001 1889 3103 1944 3207 5312 3271 8332 3388 7483 
3006 1796 3104 1945 3208 5313 3272 8333 3359 7484 
3007 1797 3105 1946 3209 5314 327 8334 3390 7485 
3008 1798 3106 1947 3211 5962 3274 8335 3391 7486 
3009 1799 3107 1948 321la 0503 3275 8336 3392 7487 
3010 1800 3114 1949 3211b 5564 3276 8337 3393 7488 
3011 1801 3115 1950 32lle 5565 3277 8338 3394 7489 
3012 1802 3116 1951 3211d 5566 3278 8339 3395 7493 
3013 1803 3117 1952 32lle 5567 3279 8340 3463 7656 
3014 1804 3118 1954 3211f 5568 3235 947 3464 1657 


1350 


. PIERCE’S CODE CROSS-REFERENCES. 


Pierce 


3546 
3547 
3548 
3549 
3550 
3551 
3552 


3553 


3554 
3555 
3556 
3557 
3558 
3561 
3562 
3503 
3564 
3565 
3566 
3567 
3568 
35069 
3570 
3571 
2572 
3573 
3574 
3575 
3576 
Sore 
3578 
3579 
3580 
3581 
3582 
3583 
3584 
3585 
3586 
3587 
3588 
3589 
3590 
3591 
3592 
3593 
3594 
3595 
3596 
3597 
3548 
3599 
3600 
3601 
3602 
3603 


3604 


3605 
3606 
3607 
3608 
3609 
3610 
3611 
3612 
3613 
3614 
3615 
3616 
3617 


Herein 


7454 
7751 
7752 
7753 
7754 
7849 
7850 
7851 
7852 
7831 
7853 
7832 
7833 
7844 
7845 
7846 
7847 
7848 
7835 
7836 
7837 
1814 
7875 
1876 
7877 


7878 
7879 
7880 
7840 
7841 
7842 
7843 
7939 
5129 
5130 
5131 
5132 
5133 
5134 
5135 
5136 
5137 
5138 
5139 
5140 
7907 
7908 
7909 
7910 
7911 
7912 
7913 
7914 
7915 
7916 
7917 
7918 
7919 
7920 


Pierce Herein 
3618 7931 
3619 7932 
3620 7933 
3621 7934 
3622 7935 
3623 7936 
3624 7894 
3626 7896 
3628 7898 
3629 7899 
3630 7900 
3631 7901 
3632 7902 
3633 7903 
3634 7904 
3655 7870 
3636 7871 
3638 7887 
3639 7888 
3640 78s9 
3041 7890 
3642 7891 
3646 8011 
3647 8012 
3648 8013 
3649 8014 
3651 7991 
3652 7992 
3653 7993 
3654 7994 
3655 8029 
3636 8030 
3657 8031 
3658 7952 
3660 7954 
3661 7939 
3664 7942 
3665 7943 
3666 7944 
3667 7945 
3668 7946 
3669 7947 
3670 7948 
3671 7949 
3672 7950 
3673 7951 
3674 7824 
3675 7825 
3676 7826 
3677 7827 
3678 7828 
3679 7829 
3681 7055 
3682 7760 
3683 7761 
3684 7762 
3685 7763 
3686 7764 
3687 7765 
3688 7862 
3689 7863 
3690 7864 
3691 7865 
3692 7866 
3693 7867 
3694 7490 
3695 7491 
3696 7492 
3697 7439 
3698 7440 
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Pierce 
3699 
3700 
3701 
3702 
3703 
3704 
3705 
3706 
3707 
3708 
3709 
3710 
3711 
3712 
3713 
3714 
3715 
3716 
3728 
3729 
3730 
3731 
3732 
3733 
375 
3735 
3736 
3737 
3738 
3739 
3740 
3741 
3742 
3743 


7532 
3744 7549 


3745 
3746 
3747 
3748 
3749 
3750 
3751 
3752 
3753 
3754 
3755 
3756 
3757 
3758 
3759 
3760 
3761 
3762 
3763 
3764 
3765 
3766 
3767 


3768 


3769 
3770 
3771 
3772 
3773 
3774 
3775 
3776 


Herein 


7460 
7461 
7462 
7463 
7464 
7465 
7466 
7467 
7468 
7469 
7470 
7471 
7472 
7473 
7474 
7475 
7476 
7417 
7494 
7495 
7496 
7497 
7507 
7517 
7518 
7519 
7498 
7449 
7500 
7501 
7502 
7503 
7838 
7531 


7553 
7533 
7953 
7554 
7555 
7556 
1557 
7558 
7559 
7560 
7561 
7562 
7563 
7564 
7565 
7566 
7567 
7568 
7568% 
7569 
7529 
7530 
7570 
7531 
7532 
7534 
7535 
` 7533 
7536 
7537 
7538 
7539 
7540 
7541 


Pierce 
3777 
3778 
3779 
3780 
3781 
3782 ` 
3783 
3784 
3785 
3786 
3787 
3788 
3789 
3790 
3791 
3792 
3793 
3794 
3795 
3796 
3797 
3798 
3799 
3SU0 
3801 
3802 
3803 
3504 
3805 
3806 
3807 
3808 
3509 
3810 
3811 
3812 
3813 
3814 
3815 
3816 
3816b 
3816c 
3816d 
3816e 
3816f 
3816g 
3816h 
3816i 
3816k 
3816m 
3816n 
38160 
3816p 
3816r 
88168 
3816t 
3817 
3817a 
3817b 
3817d 
38178 
3817f 
3817g 
3817h 
38171 
38173 
3817k 
38171 


3817m 1 


Herein 
7542 
7543 
7544 
7545 
7546 
1547 
7548 
75168 
7516b 
7516¢ 
Toit 
1519 
7576 
7517 
7578 
9783 
5734 
5735 
5756 
5787 
5788 
5789 
5790 
5791 
5792 
5793 
5794 
5795 
5796 
5797 
5798 
5799 
3800 
28141 
5802 
5803 
5804 
5805 
5806 
5807 
1509 
7673 
7676 
7720 
7721 
7722 
7682 
7674 
1683 
7694 
7733 
7741 
3858 
3859 
7854 
7855 
7856 
7857 
7858 
7860 
7860 
7861 
7872 
7873 
7953 
7571 
7572 
7573 
7937 
7933 


Pierce 
2317n 
3817p 
3817r 
38178 
3817t 
3818 
3818a 
3818b 
3818d 
3818e 
2818 
3818h 
38181 
3818k 
38181 
3818m 
3826 
3827 
3840 
3841 
3863 
3864 
3865 
3866 
3867 
3868 
3869 
3871 
3872 
3873 
3874 
3875 
3876 
3877 
3878 
3879 
3880 
388] 
3883 
3884 
3885 
3886 
3887 
3888 
3889 
3890 
3891 
3892 
3893 
3894 
3899 
3901 
5902 
3903 
3904 


3905 


3911 
3912 
3913 
3914 
3015 
3916 
3917 
3918 
3919 
2931 
3032 


3933 


Herein 
7905 
6866 
5367 
6868 
6869 
6870 
6871 
7881 
7883 
7884 
5078 
5080 
7766 
7504 
7505 
7506 

151 

152 
8305 
8306 
5925 
5292 
5926 
5932 
5916 
5928 
5929 
5920 
5930 
5927 
5931 
5915 
5917 
5918 
1342 
1342 
5921 
§922 
5919 
5923 
5924 
8766 
8767 
8768 
8769 
$770 
8771 
8772 
8773 
8774 
6524 
6525 
6526 
6527 
6528 
4004 
6529 
3822 
3823 
3824 
3825 
3326 
3827 
3828 
3829 
3830 
3804 
3805 
3806 


PIERCE’S CODE CROSS-REFERENCES. 


Pierce 
3954 
3935 
3936 
3937 
3938 
3944 
3945 
3948 
3951 
3958 
3959 
3962 
3963 
3964 
3965 
3966 
3967 
3977 
3978 
3979 
3983 
3984 
3985 
3989 
3990 
3991 
3992 
3993 
3994 
3995 
3996 
5917 
2907a 
3998 
4003 
4004 
4005 
4006 
4007 
4012 
4013 
4014 
4015 
4016 
4017 
4018 
4019 
4020 
4021 
4022 
4023 
4024 
4025 
4026 
4027 
4028 
4029 
4030 
4031 
4032 
4033 
4034 
4035 
4036 
4037 
4038 
4039 
4041 
4042 


Herein 


3807 
3808 
3809 
3810 
3811 
3767 
3768 
3771 
3772 
3776 
3777 
3778 
3779 
3781 
3783 
3783 
3784 
3787 
3788 
3789 
3791 
3792 
3793 
3795 
3796 
3797 
3798 
379u 
3800 
3801 
3802 
3803 
3769 
3024 
4073 
4081 
4031 
4032 
4033 
4038 
4039 
4040 
4041 
4042 
4043 
4044 
4045 
4046 
4047 
4048 
4049 
4050 
4051 
4052 
4053 
4054 
4055 
4056 
4057 
4058 
4059 
4060 
4061 
3064 
4065 
4066 
4067 
4074 
4075 


Pierce 


4043 
4044 
4045 
4046 
4047 
4048 
4049 
4050 
4056 
4057 
4058 
4059 
4060 
4061 
4062 
4063 
4064 
4065 
4066 
4067 
4068 
4069 
4070 
4071 


4072 


1073 
4074 
4075 
4076 
4077 
4078 
4079 
4080 
4081 
4082 
4083 
4085 
4U86 
4087 
4088 
4089 
4090 
4091 
4092 
4093 
4094 
4005 
4096 
4097 
4098 
4099 
4100 
4101 
4102 
4105 
4108 
4109 
4110 
4111 
4112 
4113 
4114 
4115 
4116 
4117 
4118 
4119 
4120 


Herein 


4076 

506 
4077 
4078 
4079 
3861 
4082 
4083 
3971 
3915 
3916 
3917 
3918 
3920 
3921 
3923 
3924 
3925 
3926 
3927 
3929 
3930 
3931 
3932 
3933 
3934 
3935 
3785 
8786 
86787 
8788 
8789 
8790 
8791 
8792 
8793 


Pierce 
4121 
4123 
4124 
4125 
4126 
4127 
4128 
4129 
4130 
4131 
4132 
4133 
4134 
4135 
4136 
4138 
4139 
4140 
4141 
4142 
4143 
4144 
4145 
4146 
4147 
$148 
4149 
4150 
4151 
4152 
4153 
4154 
4155 
4156 
4157 
4158 
4159 
4160 
4161 
416la 
4161b 
4161e 
4162 
4163 
4164 
4165 
4166 
4167 
4168 
4169 
4170 
4171 
4172 
4173 
4174 
4175 
4176. 
4177 
4178 
4179 
4180 
4181 
4183 
4184 
4185 
4186 
4187 
4188 
4189 


Herein 


3888 
3868 


3869 


3870 
3871 
3872 
3873 
3841 
3842 
3343 
3844 
3845 
3846 
3847 
5848 
3849 
3850 
3851 
3852 
3853 
3854 
3855 
3856 
3857 
3906 
3907 
3898 
3899 
3900 
3901 
8374 
8375 
8376 
8377 
8378 
8379 
8389 
e381 
8382 
8383 
S384 
4007 
4011 
4012 
4013 
4014 
4015 
4017 
4018 
4019 
4020 
4021 
4022 
4023 
4024 
4025 
4026 
4027 
4028 
4029 
4030 

113 
3959 

115 

116 
3960 
3961 
3962 


Pieroe 
4263 
4264 
4265 
4266 
4267 
4268 
4268a 
4268b 
4268€c 
4268d 
426806 
4268f 
4269 
4271 
4277 
4278 
-4279 
4280 
4281 
4282 
4283 
4284 
4285 
4291 
4292 
4293 
4294 
4295 
4296 
4297 
4298 
4299 
4300 
4501 
4302 
4303 
4304 
4305 
4308 
4309 
4311 
4312 
4313 
4315 


4317 


4317 
4318 
4319 
4320 
4321 
4322 
4323 
4324 
4325 
4327 
4330 
4331 
4332 
4333 
4334 
4336 
4537 
4338 
4339 
4340 
4341 
4342 
4343 
4344 
4315 


PIERCE'S CODE CROSS-REFERENCES. 


Pierce 
4346 
4347¢ 
4348 
4349 
4350 
4351 
4352 
4355 
4360 
4361 
4362 
4363 
4364 
4365 
4366 
4367 
4368 
4369 
4370 
4371 
4372 
4374 
4375 
4376 
4377 
4378 
4379 
4380 
4381 
4382 
4396 
4397 
4398 
4399 
4400 
4401 
4402 
4403 
4404 
4405 
4406a 
4406b 
4406c 
4406d 
44068 
4406f 
4406g 
4406h 
4407 
4408 
4409 
4411 
4412 
4414 
4415 
4416 
4417 
4418 
4419 
4420 
4421 
4422 
4423 
4424 
4425 
4426 
4427 
4428 
4429 
4435 


Herein 


9064 
9042 
9066 
9067 


Pierce 

4436 8746 
4437 8753 
4438 8751 
4439 8752 
4441 8781 
4442 8754 
4443 8755 
4444 8756 
4445 8757 
4446 8758 
4447 8759 
4448 8760 
4449 8762 
2450 8784 
4451 8747 
4452 8748 
4453 8749 
4454 8750 
4455 8761 
4456 8764 
4457 8765 
4463 8412 
4464 8413 
4465 8414 
4466 8415 
4467 8416 
4468 8417 
4469 8418 
4470 8419 
4471 8420 
4472 8421 
4473 8422 
4474 8423 
4475 8424 
4476 8425 
4482 4091 
4483 4092 
4485 4094 
4486 4095 
4487 4096 
4489 4102 
4490 4103 
4491 4104 
4492 4105 
4493 4106 
4494 4107 
4495 4108 
4496 4109 
4497 4110 
4498 4111 
4499 4112 
4500 4113 
4501 4114 
4502 4115 
4503 4116 
4504 4117 
4505 4118 
4506 4119: 
4507 4120 
4508 4121 
4509 4122 
4510 4123 
4511 412£ 
4512 4125 
4513 4126 
4514 4127 
4515 4128 
4516 4129 
4517 4130 
4518 4131 


Herein 


ao pe 


avou 


Pierce 
4519 
4520 
4521 
4523 
4524a 
4524b 
4524¢ 
4524d 
4524e 
4524f 
45248 
4524h 
45241 
4524k 
4524] 
4524m 
4524n 
45240 
4524p 
4524r 
45248 
4530 
4531 
4533 
4535 
4536 
4537 
4538 
4539 
4540 
4542 
4548 
4544 
4546 
4547 
4548 
4549 
4550 
4551 
4552 
4554 
4555 
4556 
4557 
4558 
4559 
4560 
4561 
4562 
4563 
4564 
4565 
4566 
4568 
4569 
4570 
4571 
4572 
4573 
4574 
4575 
4576 
4577 
4578 
4579 
4580 
4581 
4582 
4583 
4584 


Herein 
, $132 
4133 
4134 
4136 
4093 
4286 
4287 
4288 
4289 
4290 
4201 
4292 
4293 
4294 
4295 
4296 
4297 
4298 
4299 
4300 
4301 
4137 
4138 
4140 
4142 
4143 
4144 
4145 
4146 
4147 
4149 
4150 
4151 
4156 
4157 
4158 
4159 
4160 
4161 
4162 
4164 
4165 
4166 
4167 
4168 
4169 
4170 
4171 
4172 
4173 
4174 
4175 
4176 
4178 
4179 
4226 
4227 
4228 
4229 
4230 
4231 
4232 
4233 
4234 
4235 
4236 
4237 
4238 
4239 
4240 


Pierce 
4585 
4586 
4587 
4588 
4591 
4592 
4593 
4595 
4596 
4597 
4598 
4599 
4600 
4601 
4602 
4603 
4604 
4605 
4606 
4607 
4608 
4609 
4610 
4611 


- 4612 


4613 
4614 
4615 
4616 
4617 
4618 
4619 
4620 
4621 
4622 
4623 
4624 
4624a 
4624f 
4624g 
4624h 
46241 
4624k 
46241 
4624m 
4624n 
46240 
4624p 
4630 
4631 
4632 
4633 
4634 
4635 
4636 
4637 
4638 
4639 
4640 
4641 
4642 
4643 
4644 
4645 
4646 
4647 
4653 
4654 
4655 
4656 


a u 


Herein 


4241 
4242 
4243 
4244 
4247 
4248 
4249 
4256 
4257 
4258 
4259 
4260 
4261 
4262 
4263 
4264 
4265 
4266 
4215 
4216 
4217 
4218 
4219 
4220 
4221 
4222 
4223 


4224 


4225 
4268 
4269 
4270 
4271 
4272 
4273 
4274 
4275 
4139 
276 
4277 
4278 
4279 
4280 
4281 
4282 
4283 
4284 
4285 
982 
983 
984 
985 
986 
987 
988 
989 
990 
994 
995 
996 
997 
991 
992 
993 


2900 


3202 
3203 
3205 
3206 


= eee ee eee eee = - 


ae oe 0. 


Pierce 
4657 
4658 
4659 
4660 
4661 
4662 
4663 
4664 
4665 
4666 
4667 
4668 
4669 
4670 
4671 
4672 
4673 
4674 
4675 
4676 
4677 
4679 
4680 
4680a 
4680b 
46800 
46S0f 


4630h 


46801 
4680k 
4685 
4686 
4687 
4688 
4689 
4690 
4691 
4692 
4693 
4694 
4695 
4696 
4697 
4698 
4699 
4700 
4701 
4702 
4703 
4704 
4705 
4706 
4707 
4708 
4728 
4729 
4730 
4731 
4732 
4753 
4754 
4761a 
4761b 
4761c 
476ld 
4 6le 
4761f 
4612 
47161h 


rade, 


Herein 


3208 
3266 
3267 
3268 
3269 
3270 
3271 
3272 
3273 
3274 
3275 
3276 
3277 
3278 
327 

3280 
3281 
3282 
3283 
3242 
3243 
3245 
3246 
3247 
3248 
3249 
3251 
2203 
3254 
3255 
3256 
3182 
3183 
3184 
3185 
3186 
3196 
3181 
3173 
3174 
3175 
3176 
3177 
3178 
3179 
3180 
3187 
5188 
3189 
3190 
3191 
3192 
3193 
3194 


. 3195 


3209 
3210 
3215 
3216 
3217 
3240 
3241 
3204 
3207 
3211 
3212 
3213 
3214 
6023 
6024 


PIERCE'S CODE CROSS-REFERENCES. 


Pierce . 
4767 
4768 
4769 
4770 
4771 
4777 
4178 
4779 
4780 
4786 


4767 


4788 
4789 
4795 
4796 
4797 
4798 
4799 
4800 
4801 
4802 
4808 
4809 
4810 
4811 
4812 
4813 
4814 
4815 
4816 
4817 
4818 
4824 
4825 
4826 
4827 
4828 
4829 
4830 
4§31 
4832 
4833 
4834 
4835 
4836 
4839 
4840 
4841 
4842 
4847 
4848 
4849 
4550 
4851 
4852 
4853 
4554 
4855 
4856 
4857 
4858 
4859 
4861 
4862 
4864 
4865 
4866 
4867 
4868 
4869 


Herein 


4752 
4753 
4755 
4754 
4756 
4781 
4782 
4783 
4784 
8343 
8344 
3893 
8345 
4785 
4786 
4787 
4788 
4789 
4790 
4791 
4792 
4912 
4913 
4914 
4915 
4916 
4917 
4918 
4919 
4920 
4921 
4922 
4924 
4925 
4926 
4927 
4928 
4929 
4930 
4931 
4932 
4933 
4934 
4935 
4936 
4937 
4938 
4939 
4940 
4941 
4942 
4943 
4944 
4945 
4946 
4947 
4948 
4949 
4950 
4951 
4952 
4953 
4954 
4955 
4956 
4957 
6996 
6907 
6908 
6909 


Pierce 
4870 
4871 
4872 
4873 
4874 
4875 
4876 
4877 
4878 
4879 
4880 
4881 
4882 
4883 
4889 
4890 
4892 
4894 
4895 
4896 
4897 
4898 
4899 
4900 
4901 
4902 
4903 
4904 
4905 
4906 
4907 
4908 
4930 
4931 
4932 
4933 
4935 
4937 
4938 
4939 
4940 
4941 
4942 
4943 
4944 
4945 
4946 
4947 
4948 
4949 
4951 
4952 
4953 
4954 
4955 
4956 
4957 
4958 
4959 
4960 
4061 
4962 
4963 
4964 
4970 
4971 
4972 
4973 
4974 
4975 


Herein 


6910 
6911 
6912 
6913 
6914 
6915 
6916 
6917 
6918 
6919 
692 

3968 
4793 
3860 
4757 
4762 
4764 
4766 
4767 
4768 
4769 
4770 
4771 
4772 
4773 
4774 
4775 
4776 
4758 
4759 
4760 
4761 
4888 
4794 
4795 
4796 
4797 
4799 
4800 
4801 
4802 
4803 
4889 
4890 
4891 
4892 
4893 
4894 
4895 
4596 
4898 
4599 
4900 
4901 
4902 
4903 
4904 
4905 
4906 
4907 
4908 
4909 
4910 
4911 
4844 
4845 
4846 
4847 
4848 
4849 


1354 


Pierce 
4976 
4977 
4978 
4979 
4980 
4981 
4982 
4983 
4984 
4985 
4986 
4987 
4988 
4989 
4990 
4991 
4992 
4993 
4994 
4995 
4996 
4997 
4998 
4999 
5000 
5001 
5002 
5003 
5004 
5005 
5006 
5007 
5008 
5009 
5010 
5011 
5012 
5013 
5019 
5020 
5021 
5023 
5024 
5025 
5026 
5027 
5028 
5029 
5035 
5036 
5037 
5038 
5039 
5040 
5041 
5042 
5043 
5044 
5045 
5046 
5047 
5048 
5049 
510la 
5101b 
5101¢ 
5101d 
5101le 
5101f 
5101g 


Herein 


4850 
4851 
4852 
4853 
4854 
4855 
4856 
4857 
4858 
4859 
4860 
4861 
4862 
4863 
4864 
4865 
4866 
4867 
4868 
4869 
4870 
4871 
4872 
4873 
4874 
4875 
4876 
4877 
4878 
4879 
4880 
4881 
4882 
4883 
4854 
4885 
4886 
4887 
4970 
4971 
4964 
4965 
4959 
4958 
4961 
4962 
4967 
4969 
891 
892 
893 
894 
895 
896 
897 
828 
899 
900 
901 
902 
903 
904 
905 
906 
907 
908 
909 
910 
911 
912 


Pierce Herein 
5101h 913 
51011 914 
5101k 915 
51011 916 
510lm 917 
5101n 918 
51010 919 
5101p 92 
5102 921 
5103 922 
5104 924 
5105 925 
5106 926 ` 
5107 927 
5108 929 
5109 930 
§111 932 
5112 933 
5115 6834 
5116 6835 
5117 6836 
5118 6837 
5119 6838 
5120 6839 
5122 6325 
5123 6326 
5124 6327 
5125 6328 
5126 6329 
5127 6359 
5128 6360 
5129 6343 
5130 6361 
5131 6316 
5132 6317 
5133 6318 
5134 6319 
5135 6320 
5136 6321 
5137 6322 
5138 6323 
5139 6324 
5140 9509 
5142 239 
5144 7344 
5145 7345 
5146 7346 
5147 934 
5148 935 
5149 936 
5151 9083 
5153 9301 
5154 9304 
5155 9506 
5156 9507 
5157 9508 
5165 4080 
5166 4078 
5167 504 
5168 500 
5169 501 
5170 502 
5171 4086 
5172 503 
5173 4089 
5174 505 
5175 507 
5176 4090 
5177 

5178 f 498 


PIERCE’S CODE CROSS-REFERENCES, 
Pierce Herein ¡ Pierce Herein | Pierce Herein | Pierce Herein | Pierce Herda 
3179 499 5286 5218 5358b 5347 5524 3055 5619 6079 
5185 4977 5287 §220 53586 5348 5595 3058 5620 6080 
5156 4978 5288 5221 5358d 5349 5526 3135 5621 6081 
5187 4979 3289 5222 5358e 5350 | 5527 3136 5623 6083 
5189 4981 5290 5223 §358f 5351 5528 3137 ' 5624 6084 
3190 4982 5291 5224 5359 5327 5529 3138 5625 6118 
5192 4984 5292 5225 53598 5328 5530 3139 5626 6119 
5193 4985 5293 . 5226 5359b 5329 5536 6936 5627 6120 
5194 4986 5295 5208 5362 5354 5537 5937 5628 6085 
5195 4987 5296 . 5381 5364 5353 5538 5938 5629 6086 
5196 4988 5297 5382 5365 5352 5539 5939 5630 6087 
5197 4989 5298 5383 5369 5356 5540 5966 5631 6095 
5198 4991 5302 5201 5370 5358 5541 5946 5632 6097 
5199 4992 5303 5202 5371 5355 5542 5947 5633 5098 
5200 4990 5304 5197 5374 5372 5543 8947 5634 6099 
3.01 4993 5305 5380 5378 3581, | 5544 8951 5635 ° 6102 
5202 4994 5306 5381 5380 5325 5545 8948 5636 6103 
5208 4998 5306b 5394 5382 5326 5546 5953 5637 6104 
3209 4999 53066 5393 5383 5355 5547 5954 5638 6105 
5210 5000 5306h 5169 5385 5336 5548 5956 5639 6106 
5211 5001 53061 5170 5386 5337 5949 5935 5640 6107 
5212 5002 5307 5188 5387 5338 5350 5957 5641 6108 
5213 5003 5308 5189 5387 5330 5551 5958 5642 6109 
5214 5004 5309 5190 53874 5331 5556 5970 5643 6110 
5215 5005 5310 5384 5387b 5332 5559 5959 5644 6111 
5216 5006 5311 5385 53876 5333 5560 5960 5645 6112 
5217 5007 5312 5386 5440 2716 5561 5961 5646 6113 
5218 5008 5313 5203 5441 2717 5562 5969 5647 6114 


5219 5009 5314 5204 5447 61 5563 5962 5648 6066 
2220 + 5010 5315 5205 5448 64 5564 5971 5649 6058 
»221 soll 5316 5206 5449 65 5565  . 5972 5650 6069 
J222 5012 5317 5207 5450 63 5566 5948 5652 6116 
3223 5013 53368 5451 5451 62 5567 5973 5653 6121 
5228 5150 5336b 5452 5456 528 5568 $967 5654 6117 
3229 5151 5337 276 5457 530 5509 5968 5655 6070 


9230 5152 5337a 5277 5458 531 5570 5964 5656 6071 
5231 5161 5837e 5219 5459 532 5971 8949 9657 6072 


5232 5162 5337d 5280 5461 534 5572b 5949 5658 6073 
5233 5155 5337e 5281 5462 535 572e 5950 5659 6074 
5234 5156 5337f 5282 5463 536 5572d 5951 5660 6075 
5235 5154 5337g 5283 5464 557 5572e 5952 5662 6076 
5236 5153 5937h 5283 5465 538 ` | 5578 8780 5663 6196 
5251 5159 93371 5285 5466 539 5579 8778 5664 6198 
3240 5160 5337k 5286 5467 . 540 5580 8779 5665 6196 
5241 5163 53371 5287 5468 541 5586 1203 5666 200 
5247 5164 5342 5288 9469 542 5587 2848 5667 620013 
„248 5165 5343 5289 5470 543 5587a 2849 5669 6202 
5249 5166 0344 5290 5471 544 5587b 602814 | 5670 6203 
5250 5167 5945 5291 5472 545 55876 6029 5672 6205 
5251 5168 5346 5296 5473 546 5593 1086 0673 6206 
5256 5171 5347 5297 5474 547 5594 1087 9674 6207 
3257 5172 5348 5298 0475 548 5595 1088 5619 6208 
5258 5173 5349 5-09 5476 549 5996 1080 o675a 6209 
5259 5174 5350 5300 5417 550 5597 1090 56/5b 6210 
5260 9175 5356 5318 5478 551 5598 1091 56750 6211 
5261 5176 9356a 5319 5479 552 5599 1092 8675d 6212 
5262 5177 256b 5820 5480 553 5600 1093 5675e 6213 
5263 5178 356e 5321 5481 554 5601 1094 5675f 6214 
5264 5179 5356d 5522 5482 — 555 5602 1095 5675¢ 6215 
3265 5180 9356e 5323 5483 556 9603 1096 8675h 6216 
3266 5181 5356f 5324 5484 557 5604 1097 56751 6217 
3267 5182 530 6g ST 5485 558 5605 1093 o679K 6218 
5275 5192 5356h 5334 5486 559 5606 . 1099 56151 6219 
5276 5194 5356k 5370 5487 560 5607 1100 5675m 6220 
5280 5255 53561 536312 | 5488 561 5608 1102 5675n 622] 


598la 59°7 5356m 5256 5519 6025 5609 1103 56750 6223 
3282 5214 5356p 5359 5520 3026 5615 6068 5675p 6223 
5283 5215 5356r 53564 | 5521 6027 5616 6067 5675r 6024 
3284 5216 5358 5345 5522 6023 5617 6077 5677 6183 
5285 5217 5358a 5346 5523 3123 5618 6078 5678 6184 


Pierce 
5679 
5680 
5681 
5682 
5653 
5684 
5685 
5686 
5687 
3088 
5689 


- 5690 


5691 
5692 
5693 
5700 
5701 
5702 
5703 
5704 
5706 
5707 
5713 
5714 
5715 
5716 
5717 
5718 
5719 
5720 
5721 
5722 
5723 
5724 
5725 
5726 
5727 
5728 
5729 
5730 
5736 
5737 
5738 
5739 
5740 
5741 
5742 
5743 
5744 
5745 
5746 
5747 
5748 
5749 
5750 
5751 
5752 
5753 
5754 
5755 
5756 
5757 
5758 
5759 
5760 
5761 
5762 
5763 
5764 
5765 


Herein 


6185 
6186 
6187 
6188 
6189 
6190 
6191 
6089 
6090 
6091 
6092- 
6093 
6094 
6100 


-6101 


6250 
6251 
6252 
6253 
6254 
6255 
6256 
6263 
6264 
6267 
2962 
6268 
6275 
6276 
6257 
6258 
6259 
6260 
6261 


6262 


4742 
4743 
6289 
6290 
6291 
6416 
6417 
6418 
6419 
6420 
6421 
6422 
6423 
6424 
6425 
6426 
6427 
6428 
6429 
6430 
6431 
6432 
6433 
6434 
6435 
6436 
6437 
6438 
6439 
6440 
6441 
6442 
6443 
6444 
6445 


PIERCE’S CODE CROSS-REFERENCES, 


Pierce 
5766 
5767 
5768 
5769 
5770 
5771 
5772 
5773 
5774 
5775 
5776 
5777 
5778 
5779 
5780 
5781 
5782 
5783 
5784 
5785 
5786 
5787 
5788 
5789 
5790 
5791 
5792 
5793 
5794 
5795 
5796 
5797 
5798 
5799 
5800 
5801 
5802 
5803 
5804 
5805 
5806 
5807 
5808 
5809 
5810 
5811 
5812 
5813 
5814 
5815 
5816 
5817 
5818 
5819 
5820 
5821 
5822 
5823 
5824 
5825 
5826 
5827 
5828 
5529 
5830 
5831 
5832 
5833 
5834 
5835 


Herein 


6446 
6447 
6448 
6449 
6450 
6451 
6452 
6453 
6454 
6455 
6456 
6457 
6458 
6459 
6460 
6461 
6462 
6463 
6464 
6465 
6466 
6467 
6468 
6469 
6470 
6471 
6472 
6473 
6474 
6475 


- 6476 


6477 
6478 
6479 
6480 
6481 
6482 
6483 
6484 
6485 
6486 
6487 
6488 
6489 
6490 
6491 
6492 
6493 
6494 
6325 
6326 
6327 
6328 
6329 
6330 
6331 
6332 
6333 
6334 
6335 
6336 
6337 
6338 
6339 
6340 
6341 
6342 
6343 
6344 
6345 


Pierce 
5836 
5837 
5838 


. 5839 


5840 
5841 
5842 
5844 
5845 
5846 
5847 
5848 
5849 
5851 
5852 
5853 
5854 
5855 
5856 
5857 
5858 
5859 
5860 
5861 
5862 
5863 
5864 
5865 
5966 
5867 
5868 
5869 
5870 
5871 
5872 
5873 
5874 
5875 
5876 
5877 
5878 
5879 
5880 
5881 
5882 
5883 
5884 
5885 
5886 
5887 
5888 
5889 
5890 
5891 
5892 
5893 
5894 
5895 
5896 
5897 
5898 
5899 
5900 
5901 
5902 
5903 
5003a 
5903b 
59030 
59U3d 


Herein 


6346 
6347 
6348 
6349 
6350 
6351 
6352 
6354 
6355 
6356 
6357 
6358 
6359 
6362 
6363 
6364 
6365 
6366 
6367 
6368 
6369 
6370 
6371 
6372 
6373 
6374 
6375 
6376 
6377 
6378 
6379 
6380 
6381 
6382 
6383 
6384 
6385 
6386 
6387 
6388 
6389 
6390 
6391 
6495 
6496 
6497 
6498 
6499 
6500 
6501 
6502 
6503 
6504 
6505 
6506 
6507 
6508 
6509 
6510 
6511 
6512 
6392 
6393 
6394 
6395 
6408 
6409 
6410 
6411 
6412 


1356 


Pierce 
5903e 
5903f 
5903g 
5904 
59048 
5904b 
5904e 
5904d 
5904e 
5904f 
59048 
5904h 
59041 
59041 
5904m 
5904n 
5904p 
5904r 
5908 
5909 
5910 
5911 
5912 
5913 
5914 
5915 
5916 
5917 
5918 
5919 
5920 
5921 
5923 
5928 
5934 
5935 
5936 
5937 
5938 
5939 


5940 


5941 
5942 
5943 
5944 
5958 
5964 
5970 
5971 
5972 
5973 
5974 
5875 
5976 
5978 
597 8a 
597 8b 
5978¢ 
5978d 
59786 
5978f 


Pierce 
5981f 
5981h 
598 li 
5981k 
5981m 
5982 
5983 
5984 
5985 
5986 
5987 
5988 
5989 
5990 
5991 
5992 
5998 
5999 
6000 
6001 
6007 
6008 
6003 
6010 
6011 
6012 
6013 
6014 
6016 
6017 
6018 
6019 
6020 
6021 
6022 
6023 
6024 
6025 . 
6026 
6027 
6028 
6029 
6030 
6031 
6032 
6033 
6034 
6035 
6036 
6037 
6038 
6039 
6040 
6041 
6042 
6043 
6044 
6045 
6046 
6047 
6047a 
6047b 
60476 
6060 
6061 
6062 
6062a 
6062b 
6062 
6062d 


Herein 
6592 
6594 
6595 
5598 
6598 
6560 
6561 
6562 
6578 
6579 
6580 
6567 
6568 


6566 


6565 
8802 
8803 
8804 
8505 
6921 
6883 
6285 
6886 
6887 
6888 
6889 
6890 
6898 
6899 
6900 
6901 
6902 
6903 
6904 
6905 
6922 
6923 
6924 
6925 
6926 
6927 
6928 
6929 
6930 
6931 
6932 
6933 
6934 
6935 
6936 
6937 
6938 
6894 
6895 
6892 
6893: 
6896 
6897 
6948 
6949 
6950 
6951 
7062 
7063 
7064 
6265 
6266 
7059 
7060 


Pierce 
606260 
6062f 


6062g 


6062h 
6063 
6064 
6066 
6070 
6077 
6078 
6079 
6080 
6081 
6083 
6084 
6085 
6086 
6087 
6088 
6089 
6090 
6091 
6092 
6093 
6094 
6095 
6096 
6097 
6098 
6099 


6100 ` 


6101 
6102 
6103 
6104 
6105 
6106 
6107 
6108 
6109 
6110 
6111 
6112 
6113 
6114 
6115 


6116 


6117 
6118 
6119 
6120 
6123 
6124 
6125 
6126 
6127 
6128 
6129 
6130 
6131 
6132 
6133 
6134 
6135 
6136 
6137. 
6138 
6139 
6140 
6141 


Herein 
7061 
7056 
7057 
7058 
7053 
7054 
7022 
7023 
1182 
1184 
1185 


- 1186 


1183 
1163 
1164 
1165 
1166 
1167 
1168 
1169 
1170 
1171 
1172 
1173 
1174 
1175 
1176 
1177 
1178 
1179 
1180 
1181 
1129 
1130 
1131 
1132 
1134 
1135 
1136 
1137 
1138 
1139 
1140 
1141 
1142 
1143 
1144 
1145 
1146 
1147 
1148 
1161 
1204 
1205 
1206 
1188 
1189 
1190 
1207 
1208 
1209 
1149 
1150 
1151 
1152 
1153 
1191 
1192 
1193 
1194 


PIERCE'S CODE CROSS-REFERENCES. 


Pieros 
6142 
6143 
6144 
6145 
6147 
6148 
6149 
6150 
6151 
6152 
6152a 
6152b 
61526 
61524 
61526 
6152f 
6158 . 
6159 
6160 
6161 
6162 
6163 
6164 
6165 
6166 
6167 
6168 
6169 
6170 
6176 
6177 
6178 
6179 
6180 
6181 
6182 
6183 
6184 
6185 
6186 
6187 
6188 
6189 
6190 
6191 
6192 
6193 
6194 
6200 
6201 
6202 
6203 
6204 
6205 
6206 
6207 
6208 
6209 
6210 
6211 
6212 
6213 
6214 
6215 
6216 
6217 
6218 
§219 
6220 
6221 


Herein 
1195 
1196 
1201 
1202 
1198 
3161 
3162 
3163 
3164 
3165 
1187 
1154 
1155 
1156 
1157 
1158 
3140 
3141 
3142 
3143 
3144 
3145 
3146 
3147 
3148 
3149 
3150 
3151 
3159 
7127 
7128 
7129 
7130 
7131 
7132 
7133 
7134 
7135 
7136 
7137 
7138 
7139 
7140 
7141 
7142 
7143 
7144 
7145 
7070 
7071 
7072 
7073 
7074 
7075 
7076 
7077 
7078 
7079 
7080 
7081 
7082 
7083 
1085 
7086 
7087 
7088 
7089 
7090 
7099 
7100 


Pierce 


6235 
6236 
6237 
6238 
6239 
6240 
6241 
6242 
6243 
6244 
6245 
6246 
6252 
6253 
6254 
6255 
6261 
6262 
6263 
6264 
6265 
6266 
6267 
6268 
6269 
6270 
6271 
6274 
6276 
6292 
6293 
6294 
6295 
y420 
6424 
6425 
6426 
6427 
6428 
6429 
6430 
6431 
6432 
6433 
6434 
6435 
6437 
6438 
6439 
6440 
6441 
6442 
6443 
6444 
6445 
6446 
6447 
6448 


6449 © 


6450 
6451 
6452 
6453 
6454 
6455 
6456 
6457 
6458 
6459 
6460 


Herein 


7101 
7102 


7103 . 


7104 
7105 
7091 
7092 
7093 
7094 
7095 
7096 
7096 
8156 
3157 
3159 
3160 
7150 
7162 
7154 
7156 
71357 
7158 
7169 
7160 
7155 
7161 
7163 
7166 
7167 
8408 
8409 
8410 
8411 
7339 
7340 
7341 
7342 
7343 
5307 
5308 
5309 
5310 
7351 
7352 
7353 
7354 
7359 
7356 
7357 


7358 


7359 
7360 
7361 
7362 
7363 
7364 
7365 
7366 
7367 
7368 
7369 
7370 
7371 


7417 


7418 
7419 
7420 
1421 
1422 
1423 


Pieros 
6461 
6462 
6463 
6464 
6465 
6466 
6467 
6468 
6469 
6470 
6471 
6472 
6473 
6474 
6475 
6476 
6477 
6478 
6479 
6480 
6481 
6482 
6483 
6484 
6485 
6436 
6487 
6494 
6495 
6496 
6497 
6498 
6499 
6500 
6501 
6503 
6505 
6506 
6507 
6508 
6510 
6511 
6512 
6514 
6515 
6516 
6518 
6519 
6520 
6521 
6522 
6524 
6530 
6531 
6532 
6533 
6534 
6535 
6536 
6537 
6538 
6539 
6540 
6541 
6542 
6543 
6544 
6545 
6546 
6547 


Herein 


7424 
7425 
7426 
7427 
7428 
7429 
7430 
7431 
7432 
7433 
7408 
7409 
7410 
7407 
7412 
7413 
7414 
7415 
7416 
7348 
7349 
7350 
2831 
2711 
2712 
2713 
2714 
7373 
7380 
7381 
7374 
7375 
7383 
7384 
7376 
7378 
7392 
7391 
7394 
7395 
7396 
7385 
7390 
7397 
7389 
7387 
7393 
7399 
7406 
7407 
7404 
7405 
3659 
3660 
3668 
1067 
1115 
1104 
1105 
1106 
1107 
1108 
1109 
1110 
1111 
8741 
8742 
8782 
8783 
3670 


Pierce 
6547a 
6549 
6550 
6551 
6552 
6553 
6554 
6555 
6556 
6557 
6558 
6559 
6560 


6063 | 


6562 
6563 
6564 
6569 
6570 
6571 
6572 
6573 
6574 
6575 
6576 
6577 
6578 
6579 
6580 
6581 
6582 
6583 
6584 
6585 
6586 
6587 
6588 
6589 
6590 
6591 
6592 
6593 
6594 
6595 
6596 
6597 
6598 
6599 
6600 
6601 
6602 
6603 
6604 
6605 
6606 
6607 
6608 
6609 
6610 
6611 
6612 
6613 
6614 
6615 
6616 
6617 
6618 
6619 
6620 
6621 


Herein 


3671 
3659 
3661 

3662 

3663 

3664 
3665 

3666 
3667 

8800 
8801 

8798 
8799 
2709 
3609 

3672 

3392 

3393 

3394 
3395 
3396 

3397 

3398 

3399 

3400 
3401 
3402 

3403 

3404 
3405 
3406 
3407 
3408 
3409 
3410 
3411 

3412 
3413 
3414 
3415 
3416 
3417 
3418 
3419 
3420 
3421 
3422 
3423 
3124 
3425 
3426 
3427 
3428 
3429 
3430 
3431 
3432 
3423 
3434 
3435 
3436 
3437 
3438 
3439 
3440 
3441 

3442 
3443 

3444 


PIERCE’S CODE CROSS-REFERENCES, 


Pierce Herein | Pierce Herein | Pierce Herein | Pierce Herein | Pierce Herein 
6022 3445 6692 3514 6762 3584 6871 5270 7004 8246 
6623 3446 6693 3515 6763 3585 6872 5267 7005 8247 
6624 3447 6694 3516 6764 3586 6873 5268 7008 8248 
6625 3448 6695 3517 6780 3369 6882 8359 7007 8249 
6626 3449 6696 3518 6781 3379 6883 8360 7008 8250 
6627 3450 6697 3519 6782 3380 6884 8361 7009 8251 
6628 3451 6698 3520 6783 3381 6885 8262 7010 8252 
6629 3459 6699 3521 6784 3382 6886 8363 z011 8253 
6630 3453 6700 3529 6785 3383 6887 3364 -7012 8254 
6631 3454 6701 3523 6786 3384 6888 6365 7013 8255 
6632, 3455 6702 3524 6793 5306 6889 8366 7014 8256 
6633 3456 6703 3525 6798 8295 6890 8367 7015 8257 
6634 3457 6704 8526 6799 8296 6891 8368 7016 8258 
6635 3458 6705 3527 6800 8297 6897 8341 7017 8259 
6636 3459 6706 3528 6801 8298 6898 8342 7018 8260 
6637 3460 6707 3529 6802 8299 6904 8508 7044 4777 
6638 3461 6708 3530 6803 8300 6905 8510 7045 4778 
6639 3462 6709 3531 6804 8301 6906 8511 7047 4780 
6640 3463 6710 3532 6806 8303 6907 8512 7054 3679 
6641 3464 6711 3533 6807 8304 6908 8513 7054a 3681 
6642 3465 6712 3534 6810 5241 6909 8514 7054b 3680 
6643 3466 6713 3535 6810a 5242 6910 8515 70546 3684 
6644 $467 6714 3536 6810b 5243 6911 8516 70544 876144 
6645 3468 6715 3537 6810e 5244 6912 8517 70546 3703 
6646 3469 6716 3538 6810d 5245 6913 . 8518 7055 3691 
6647 3470 : | 6717 3539 68108 5246 6914 8519 7056 3692 
6648 3471 6718 3540 6810f 5247 6915 8520 7057 3682 
6649 3472 6719 3541 6810g 5248 6916 8521 7058 6480 
6650 3473 6720 3542 6810h 5249 6917 8522 7059 3686 
6651 3474 6721 3543 6810i 5250 6918 8523 7060 3687 
6652 3475 6722 3544 6810k 6251 6919 8524 7061 3688 
6653 347514 | 6723 3545 68101 5252 6920 ° 8525 7062 3689 
6654 3476 6724 3546 6810m 5253 6921- 8527 7063 3693 
6655 3477 6725 3547 68lla 5235 6922 8528 7064 3094 
6656 3478 6726 3548 6811b 5236 6923 8529 7065 3695 
5657 3479 6727 3549 68lle 5227 6924 8530 7066 3696 
6658 3480 6728 3550 6811d 5238 6924a 8531 7067 3697 
6659 2481 6729 3551 6833 5264 6925 8942 7068 3698 
6660 3482 6730 3552 6834 6806 6926 8540 7069 3700 
6661 3483 6731 3553 6835 6807 6927 8536 7070 3701 
6662 3484 6732 3554 6836 6799 6932 8538 7071 3702 
6663 3485 6733 3555 6857 i 6934 1746 7072 3704 
6664: 3486 6734 3556 6838 6800 6934a 8570 7073 3705 
6665 3.1487 6735 2557 6839 6801 6934b 8571 7074 3706 
6666 3488 6736 3558 6840 69340 8572 7075 3707 
6667 3489 6737 3559 ° | 6841 6802 6934d 8573 7076 3708 
6668 3490 6738 3560 6842 6803 6934e 8522 7077 37084 
6069 3491 6739 3561 6843 6804 60248 8523 7079 7347 


— 


“6670 3492 6740 3562 6844 6934g 853 TOSO 3678 
6671 3403 6741 3563 6845 6805 69353 8545 7081 9504 
B672 3494 742 3564 6849 5256 6036 8546 7082 9505 


6673 3105 6743 3565 6850 5257 6937 8547 7083 3731 
0074 3406 6744 3566 6851 5258 69235 8556 70684 3732 


6675 3407 6745 3567 | 6852 5259 6939 8557 TOSS 733 
6676 3.198 6746 3568 6853 5260 69-40 8558 TOSG 3737 
GATT .3499 6747 3569 6854 5261 6941 8559 1087 3738 
65678 3500 6748 3570 6855 5262 6942 8560 10872 3733 
6679 3501 6749 3071 6856 688 60 13 8568 TOSTb 3734 
6650 3502 6750 38572 6857 6809 6944 8509 1087c 3735 
6681 3503 6751 3573 6558 6510 6945 8555 7087d 3736 
6052 3504 6752 3574 6359 681] 6946 8539 7088 8739 
6083 3505 6753 3575 6560 6512 €948 2535 7050 8736 
GES4 3506 6754 3576 6861 6813 6954 8445 1091 8737 
GGSS 3507 6755 3577 6862 6814 | 6955 8116 7002 8738 
Gos6 3508 6756 3578 6863 6515 6956 S447 7093 5717 
COST 3509 6757 3579 6864 6816 6960 8451 7094 5118 
6588 3510 6758 3580 6865 6817 6962 8453 1005 5119 
GSO 3511 6759 3581 6866 6818 6964 8455 7096 5720 
1.90 3512 6760 3082 6869 9266 ROAST R458 7097 5721 
4691 3013 6761 3083 6870 9209 6909 8460 TUIS 9122 


1358 


Pierce 
7099 
7100 
7101 
7102 
7104 
7105 
7106 
7107 
7108 
7109 
7110 
7111 
71113 
7114 
7115 
7116 
7117 
7118 
7119 
7120 
7121 
7122 
7123 
7125 
7126 
1127 
7127a 
7127b 
7127¢ 
7127d 
7128 
7129 
7130 
7131 
7132 
7133 
7134 
7135 
7136 
7137 
7138 
1139 
7140 
7141 
7142 
7143 
7144 
7145 
7146 
7147 
7148 
7149 
7150 
7151 
7152 
7153 
7154 
71:5 
7106 
1157 
1158 
7159 
7160 
1162 
1163 
1164 
7165 
7166 
7167 
7168 


Herein 


5723 
5724 
5125 
5726 
5727 
5728 
5729 
9510 
3685 
3699 
3739 
7110 
7112 
7113 


7114 


7115 
7116 
7117 
7118 
7119 
7112 
7121 
7122 
7124 
7125 
7126 


. 7106 


7107 
7108 
7109 
3601 
3602 
3603 
3604 
3605 
3606 
3607 
3608 
3669 
3610 
3611 
3612 
3613 
3614 
3615 
3616 
2617 
3618 
3619 
3620 
3621 
3622 
3623 
3624 
3625 
3626 
3627 
3628 
3629 
3630 
3631 
3682 
3633 
3634 
3635 
3636 
2637 
3638 
9300 
9305 


PIERCE’S CODE CROSS-REFERENCES. 


Pierce 
7169 
7170 
7171 
7172 
7173 
7174 
7175 
7176 
7177 
7178 
7179 
7180 
7181 
7182 
7184 
7185 
7186 
7187 
7188 
7189 
7190 
7191 
7192 
7193 
7194 
7195 
7196 
7197 
7198 
7199 
7200 
7201 
7202 
7203 
7204 
7205 
7206 
7207 
7208 
7214 
7215 
1217 
7217a 
7218 
7219 
7220 
7221 
7222 
7223 
72248 
7224b 
7224d 
7224f 
7224h 
72241 
7224k 
7225 
12253 
71225b 
7225d 
22568 
7225f 
1225 
7225h 
72251 
7225k 
72251 
7225m 
7225n 
72250 


Herein 


3302 
9203 
9314 
9315 
y316 
9317 
9318 
9319 
3740 
3741 
3742 
3743 
3744 
3745 
3747 
3748 
3749 
3750 
3751 
6166 
6167 
6168 
6169 
6170 
6171 
6172 
6173 
6174 
6175 
6176 
6177 
6178 
6179 
6180 
6181 
6182 
3765 
3766 
376614 
3720 
3721 
3723 
3724 
3725 
3726 
3727 
3728 
3729 
3730 
9080 
9081 
4972 
4973 
5612 
5613 
5614 
3346 
3347 
3348 
3350 
3351 
3352 
3353 
3354 
3355 
3356 
3357 
3358 
3259 
3360 


Pierce 
7225p 
7225r 
7226 
7226 
7226b 
72260 
72264 
72266 
7236 
7254 
7431 
75028 
7502b 
75026 
7502d 
7503 
7503a 
7503b 
7503¢ 
7503d 
75038 
7503f 
7503g 
7503h 
7503i 
7503k 
7506 
7507 
7510 
7511 
7514 
7518 
7519 
7520 
7521 
7522 
7525 
7525b 


7525¢ 


7525d 


7526 
715268 
7527 
75272 
752 7b 
7531 
7532 
7533 
7534 
7536 
1937 
7538 
7539 
7540 
7541 
7542 
7543 
7544 
7546 
7547 
7550b 
75500 
7550£ 
7501 
7552 
7553 
7554 
7355 


Herein 
3361 
3363 
3365 
3366 
3367 
3368 
3344 
3345 
4426 
4304 
4324 
4727 
4728 
4729 
4730 
8605 
8606 
8607 
8608 
8609 
8610 
8611 
8612 
8613 
8614 
8615 
4320 
4325 
4329 
4330 
6654 
6992 
6993 
6994 
6995 
5047 
5048 
4332 
5043 
5044 
5045 
5046 
4396 
4398 
6651 
6652 
6653 
5404 
5406 
5407 
5420 
5417 
5418 
5419 
5421 
§422 
5405 
5409 
5112 
5413 
5414 
5415 
5543 
5546 
5547 
5535 
5536 
5537 
5538 
5539 


1359 


Pierce 
7556 
7572 
7573 
7574 
7575 
7576 
7577 
7578 
7579 
7580 
7581 
7582 
7583 
7584 
7585 
7586 
7587 
7588 
7589 
7590 
7591 
7592 
7593 
7594 
7595 
7596 
7597 
7598 
7599 
7600 
7601 
7602 
7603 
7604 
7605 
7606 
7607 
7608 
7609 
7610 
7611 
7612 
7613 
7614 
7620 
7621 
7622 
7623 
7624 
7625 
7626 
7627 
7628 
7629 
7630 
7631 
7632 
7633 
7634 
7635 
7636 
7637 
7638 
1639 
7640 
7641 
7642 
7643 
7644 
7645 


Herein 


5540 
5497 
5498 
5499 
5500 
5501 
5502 
5503 
5504 
5505 
5506 
5507 
5508 
5509 
5510 
5511 
5512 
5513 
5514 
5515 
5516 
5517 
5518 
5519 
5520 
5521 
5522 
5523 
5524 
5525 
5526 
5527 
5528 
5529 
5530 
5531 
5532 
5533 
5534 
5550 
5551 
5552 
595-3 
5554 
5085 
5086 
5087 
5088 
oC89 
5090 
5091 
5092 
5093 
5094 
5095 
5096 
5097 
5098 
5099 
5100 
5101 
5118 
5119 
5120 
5121 
5122 
5123 
5124 
5125 
5126 


Pierce 
7646 
7647 
7648 
7649 
7650 
7651 
7652 
7653 
7654 
7655 
7656 
7657 
7658 
7639 
7660 
7661 
7662 
7663 
7664 
7665 
7666 
7667 
7668 * 
7669 
7670 
7671 
7672 
7673 
“7674 
7674a 
7675 
7676 
7677 
7679 
7620 
7681 
7683 
7684 
7685 
7686 
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the Peace; Landlord and Tenant; 
Liens; Mechanics’ Liens; Mortgages; 
Mandamus; New Trial: Municipal 
Corporations; Negotiable Instru- 
ments; Parties to Actions; Parti- 
tion; Principal and Surety; Plead- 
ing; Process; Quieting Title; Re- 
ceivers; Recognizances; Reference; 
Specific Performance; State; Tres- 
pass; Venue; Waste; Witnesses. 


abatement of nuisances ROHR 943-946 


administrators, ete., by and against.1535-1541 
against state. See State, 
agreed case, submission of........378-380 


arrest and bail in civil..... ceo... 0 148-777 
boundaries, to determine lost, etc.. .947-949 
civil, one form of........... ee. 190 


parties, how designated.......... 154 
not merged in criminal...........2295 
commencement of................ 167, 220 
new, after reversal, limitation..... 173 
conflicting claims to property.....199-201 
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Actions (Cont’d). 
consolidation, appeal involving part 
Of ACtIONS...cecceececccccereeees 396 
CONTINUANCE .ccccccccccccccccssccces 822 
dismissal ...ooooooooo.o».....320, 321, 286 
divort ee an e .982-997 
enjoining tax sales or collection...956, 957 
executors and administrators, by and. 
agains! ..... Ae wees EEE TE 967-973 
falsely charging certain erimes...... 294 
fines and forfeitures. 
guardiaus of insane, by and against. .1662 
of minors, by and against...1636, 1637 


compromises authorized.... ....1638 
instituting in another's name unlaw- 
fully A E o 


interpleader 000900000000000000000000 198 
intervention ....o.oo.ooooo.o. ......202, 203 
not to delay trial....oooooooo.... 203 


joinder see cs so oe ita vO 
of defendants, service and pro- 
cedure ...... eee ee 200 
jurisdiction, when acquired.......... 238 
justice’s courts..... sonses isena L109- 1890 


limitations relating tO ...........15-178 

suspension Of ..e.s.escecsecoceooe 168 
name, proceedings to change ........ 998 
Official bonds ......oooooo.o........ 908-962 
pendency of another action, ground 

for demurrer .... .. 259 
pending at death of deceased, treated 

as claims .... 
personal in claims for labor and ma- 

terial allowed ..oooooooooooo... .1142 
pleadings a... ens. cres ¿209-290 
possession of lands, who may bring.. 785 
public oe by and against 


90000000000000u00s0s0 1 


RETTEN een 900-997 
purchase price of lands, parties and 

Judgment wesen sten sovcccee 195 
quieting title, who may bring..... ... 785 


real party in interest to prosecute.... 
A against unknown heirs 
ER ee 229-232 
remedies, unaffected by enactment of 
Penal Code ra lacas ..0..2206 


representatives substituted, when.... 193 

restoration of lost records...... 1272-1277 

setoff allowed when .....oooooo... 266-272 
not defeated by assignment er 266 

sureties, to protect ....... Stewie: 974-981 

Actions, Survival of. Sce Survival of 
Actions, 

Acts of Legislature. Sce Laws; Stat- 
utes. 


Adequate Remedy at Law. 
inadequacy of remedy ground for cer- 


tiOrarl masias weisse 1002 
ground for mandamus ernennen... 1015 
for prohibition ...... RR 1028 
Adjcining Land Owners. See Bound- 
aries, 
malicious erection of structures, in- 
Junction against ...oo.ooooooo.... 720 
Adjournments. See Continuance. 
courts, to legal holiday, how con- 
strucd ........e. .e...ee...ee—..... 65 


Adjournments (Cont’d). 

court commissioner may grant....... 85 
criminal prosecutions .2121, 2135 
eminent domain proceedings. .893, 909, 924 
execution sales 
executor's sale of realty......ooo....1511 
judicial officers, powers Of.......o... 66 
pending deliberation of jJUrY....ooo... 355 
preliminary examination .......o... .1952 
superior court, construed as recess.. 26 
supreme court, construed as recess.... 95 


..0600.9000000000000000 85 


Administration. See Descent and Dis- 
tribution; Executors and Adminis- 
trators. 

Administrators. See Executors and 
Administrators. 

Admissions. 

by failure to deny in justices’ courts.1785 

Adoption. 

consent of parents or custodian 


ae asa 109071000 
descent of property ...ooooooooo... 1699 
effect of adoption ........ eesecces ce L699 
examination of wife separately......1697 
incorporated society having custody 

may consent ......... RE 1100 
minor children subject to .... .1696 
name of child charged to that of par- 

ents .1698 
neglected children, proceedings for...1996 
order confirming ....ooooooooooooo..168 
petition, by whom may be made.....1696 
Adultery. 
action for falsely eharging.......... 294 
ground for divOICO..ooooooooooo.ooo.. 952 
proof of marriage o.ooooooomoooooooo.2153 


punishment INNEN A AOE 
limitation on ‘ce eg Ge aeseosateeeoLor 
Advancements, 


effect where widow and issue survive.1365 
intestate’s .13418-1353 
testator’s .1327 


Adverse Possession. 

infants and insane persons, rights.... 790 
legal owner, who deemed to be....788-790 
liberal construction of statute..... ¿ms TOL 
limitation on actions............156, 786. 


Advertisements. See Publication. 
abortion, drugs or instruments to pro- 

duch carac Eaa ..o.......2460 
divorce business, prohibited peita .2163 
posting on public or private property, 

penay A nie weve OS 
United States flag, desecration by....2675 
unlawful athxing to another’s prop- 

EEN T E na 2659 
venereal diseases, cure of, 


Affidavits. 

applicaut for letters 
Clad aoa idee EURER e. 1384, 1390 

arrest in Civil actionS.......ooooooo. TOO 

attachment, supporting writ......... 648 
motion for discharge ..... muss 01d 

claims against decedent’s estates.....1473 

complete, when deemed, in perjury...2356 


penalty 
...2710, 2462 


testamentary, 
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Affidavits (Cont'd). 
eontinuance ..ccne sccccccesesseces 322 
garnishment 2 oc tevecveweeseccevses O82 
in justice’s court ...........1807, 1824 
injunction ..... vcd stos: 100 
judges and judicial officers may take 
and Ceortily «e. descosesra isa 09, 60 
DO CXEAL ..oooooooooooorocccosorcss. 118 
NOW tral can ov sera 01-403 
replevin in justice’s court ........... 1797 
summons after judgment supported by 438 
verification of pleadings ......o...... 281 
Affirmation. See Oaths. 
Affrays. See Riot; Unlawful Assem- 
blages. 
fighting by agreement, penalty......2556 
In presence of magistrate...ooooooo.. 1946 


Agents. See Corporations; Principal 
and Agent, 
Agreed Case, 
controversies which may be submitted 378 
enforcement of judgment............ 389 
judgment ......... aaa OTF 
Judgment-roll sone sur oes 379 
Aiders and Abettors. Sce Accessories. 
Aliens, 
actions by, limitation on suspended by 
MUT een. 171 
naturalization of .....ooooooooo.o... 16 


Alimony. See Divorce. 


Amendments. See Judgment; Parties; 
Pleading. 

appcals, when allowed......ooooooo..1734 

attachment proceedings .....ooooooo. 677 


award, reference for ......... sono. 425 
bill of exceptions .......... e.o...... 389 
complaint, service of copy..... eee 202 
answer to, elfect of failure..... . 262 
defects in notice or other paper cor- 
tected Dy usage eoooscrrsos. 290 
depositions, how noted.......... ....1244 


extent, in furtherance of justice.... 250 
forcible entry and detainer, allow- 


SANCE DE wen ae eee 828 
Dleadınas sarro les „u... 826 
habeas corpus, pleadings and return. .1073 
writ of ..... ETET re] 1085 
justice’s court, pleadings in...... 1786-1788 
‘loggers’ liens, pleadings in enforce- 
MENE anne 1174 


Amount in Controversy. 
jurisdiction of supreme court on ap- 
Peal: uses A | 
Justice of peace............... 44 
SUPETIOT COUrt ...ooooooooooooooo 15 
Anarchists, 
advocacy of eriminal anarchy........2563 


assemblages of, penalty....... ..00..2566 
use of premises by, penalty......2567 
criminal anarchy defined ........... 2562 


liability of editors and proprietors. ..2565 

publishing matter inciting breach of 
PONCE atea co.....2361 

Witnesses, compulsory testimony......2568 


Animals. See Marks, Brands and 
Labels. 7 
allowing on railway right of way... .2659 
brands, alteration, etc., penalty......2594 
imitation of, penalty ............2999 
diseased, penalty for importing, keep- 
ing and selling ........o........ 2540 
carcasses to be buried and not sold 
nor given AWAY ....o.ooooooo..204l 
false representation as to breed......2593 
horses, untying and removing........2659 
malicious injury t0..oooooooooooooo. 2009 
registration, fraud iD.....o...o eese.. 2093 
vicious, criminal responsibility of 
owner for death by....... irae hoon” 
penalty for allowing at large..... 2538 
wild, killing, etc., in parks and ceme- 
terios "reinen 2 


Answer. Sce Pleading. 
after judgment in ejectment, when.. 806 
judgment allowed, when.......... 235 
attachment, when debt not due...... 650 
garnishment, by corporation......... 6S4 
penerauly: susanne 690, 700, 701 
joint debtor summoned after judg- 
MENt ...ooo.... RER rare 45 
judgment for want of.............. 411 
mandamus +....o.oooooooooroncrsss» Al§ 


Apothecaries. See Druggists. 


Appeal and Error, See Justices of 
Peace. 
absence of right, ground for cer- 


tiorari 9.000000000. 00 0.0.6. E E E E E [TS .1002 
agreed case, judgment in........... BNU 
allowed, when riet 1716 
bill of exceptions ............... 388-397 


certiorari, mandamus and prohibition, 1033 
commitment of juvenile offender.....19S5 


contempt judgments subject to...... 1062 
county commissioners, limitation..... 164 
court commissioners, judgment...... 86 
depositions may be used on trials de 
novo ELTERN TEN 248 
disbarment of attorney reviewable... 159 
divorce cause, trial de novo......... 996 
eminent domain......... 897, 899, 918, 931 
forcible entry and detainer..... cesee Sal 
bond of defendant on appeal...... 851 
stay of procecdings ........ ..... 832 
suspends writ of restitution...... 833 
justice of the peace ...... Ka 1910-1924 
objection of improper venue...... 1857 
lien of judgment, effect on.......... 458 
limitation of actions, effect of re- 
versal add ise A we Lia 


time for taking not to be enlarged... 250 
extended on lost judgments......1274 
supreme court, appeals to— 
afirmance of judgment, motion 


LOR’ messenger 1733 
criminal actions, effect on sen- 

PONCE: dani dara 1745, 1746 
damages awarded, when ....... 1738 
judgment against appellant and 

SUTCLICS: anne sate Seats Dd 1739 
power of court ....ooooooooo.o..1737 
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Appeal and Error (Cont’d). 


remand to lower court to carry 
into effect „u. couse 1141 
amendments allowed, when.......1734 
amount in controversy in supreme 
COUTt—...oooocsoooooooooo»..» .... 
appearance, not a waiver of right 
to motions ....oooooooooo.. 1733 
in person unnecessary......... 1748 
argument, defendant has right to 
close in criminal actions........1748 
arrest, refusing to vacate order 
DE. oir eee ree EEE 1716 
attachment, order discharging or 
Felusing. rra se T LO 
attorneys’ fces ..... ee ....1744 
award of arbitrators, order relating 
fd: unseres RE N: 
bail authorized in eriminal actions.1747 
bill of exceptions ............. 388-397 
bond for costs, when to be filed. .1721 
additional, when required..... .1728 
execution and conditions.......1722 
mew required, when............ 1726 
application for, when may be 
made ....uu0u: errr re 1728 
stay of proceedings ...... ED U 07 
conditions and effect........1722 
unnceessary in certain cases. .1721 
sureties, justification...........1725 
exceptions tO ...ccccssesees 1726 
briefs, additional authorities, 
WHEN. uses ss ee ACI) 
costs disallowed, when.........1744 
extension of time may be 


granted z...u00000 0000 394, 1730 
time for filing and serving...... 1730 
calendar, cases placed on, when..1732 
costs, how taxed ....oooooo.o.... 1744 
criminal actions, reversal, proceed- 
INES! ee ee T 1749 
damages, award of, when......... 1738 
death of party, substitution of 
Tepresentative seeks sakes wae 1743 
decision, to be in writing........ 1737 
granting new trial to determine 
questions presented .......... 1737 
dismissal, motion for ......... ...1733 
grounds. for users .«..1133 
bearing and disposition ........ 1734 
effected by notice, perfected by 
BODA. waere 1719, 1721 
errors and decisions reviewable.. 387 
exceptions, bill 0f............. 338-397 
execution countermanded, when..1727 
force and effect ..... errr ee 1741 
final judgment ......... ee wee ete ks 1716 
order after judgment ......... 1716 
hearing on MOTUS. 2 1752 
postponement ..... N 201192 
injunction, temporary remains in 
LOCO. WIEN anne 1723 
pending appeal to United States 
supreme court o........ RE lot 


joinder of parties in appeal.......1720 
judgment against apmellant and 

sureties on aflirmance........ 1739 

NOW enl or ed nassen 1741 


Appeal and Error (Cont'd). 


jurisdiction acquired, when.......1731 
retained by superior court, to 
what extent ..... BER ER)! 
mandamus to control lower court..1731 
mode prescribed to be exclusive. ..1754 
modification of judgment power of 


Court rs BOHRER ES Y 
remand to lower court to carry 
into effect ..... ee rrr rr E 


new trial, order granting.........1716 
notice, how giVeD...oooooooooo...1719 
joinder in ....oooooooooooooo..1720 
service, how made......o.oo...1720 
orders affecting substantial rights.1716 
parties, how designated..........1717 
power to affirm, reverse or modify . 1737 
practice and procedure, rules for. .1753 
receivers, orders relating to......1716 
record, what constitutes..........1729 
original papers, custody and 
transmission ..o.oooooo.......17/29 
supplemental, when may be 
A innen cas eekbae 


MISSION .......... 
what part of, without bill o 
exceptions ...oooooooomoor... 39 
rehearing in supreme court....... 10 
limitation e 720 
remittitur, when sent to superior 
COUEL 975055. 605620 Seinen a 1040 
restitution, writ to issue when....1742 
reversal of judgment, power of 
COUTE A A 
criminal actions, proceedings on.1749 
restitution, writ of, to appellant 
when zus seinen (42 
review, scope Of....ooooooooooom..1736 
rules and regulations.............1753 
second appeal allowed, when..... 1735 
sentence on conviction of felony, 
running of, pending ap- 
Deal ua sun ....1745, 1746 
period of imprisonment deducted, 
WIC) ieri C5 ee 1745, 1750 
state, in criminal action, right re- 
stricted ....... aa el 10 
statement of facts............ 388-397 
stay, criminal actions effected by 
appeal ..oooooooooocoo..174,1746 
effected hoW............ dista 1122 
execution countermanded, when.1727 
when bond for may be filed....1726 
technicalities disregarded and 
amendments allowed............ 1752 
temporary injunction orders relat- 
Mg 0.5.4.0 ever sas 110 
time of taking............... ...1718 
enlargement of, prohibited..... 250 
transeript of judgment, force aud 
MEE ae ee 1751 
trial de novo, WheD.....o.o.o.ooo.... 1736 
various orders may be embraced in 
one appeal...... rss 19 


Appearance. 
acts constitutint...... ir Cf) 
atter Judgment, Wii raoba 235 
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Appearance (Cont’d). 
attachment, execution of bond con- 
BLitutes: scan ee OIL 
attorney, without authority. ES | 
general, unless claimed as special.... 241 
justice of the peace, time for........1773 
notice of, rights under.......oooooo.o. 411 
personal, unnecessary on appeals to 
Supreme COUTt......ooooooooo....1748 
. rights of defendant after........241, 242 
time allowed after service of com- 
plaint escocia o an 224 
voluntary equivalent to personal ser- 
VICO Gis veneer se een 288 


Appraisal. See Executors and Admin- 
istrators; Guardian and Ward; In- 
sane Persons. 

exempt PTOperty. ccocecccvcccccesees 972 

homestead ...ccocccvcccccccseces 537-551 


Apprentices, 
jurisdiction of superior court in pro- 
bate ira 1219, 1280 


Appropriation of Property. See Em- 
inent Domain. 


Arbitration and Award, 
agreement, how Made.....oooooo.ooo 421 
appeal from orders relating to award.1716 
time: of taking... .1718 
arbitrators, acceptance of bribe, 
A vives dus ea 2322 
bribery of, penalty....oooooo....2320 
compensation rennen 32 
failure to attend, penalty. dass 423 
influeneing, penalty. EEE RT, 
intimidating, penalty............-2368 


oath ...oooooooooooronsocsooo». 422 
POWETS ooocococcccaono crm 0... 426, 428 
promising award, penalty ee 2. 2326 
award, aflirming, force and effcet.... 430 
amendment cesecassccvevevececee 420 
enforcement. sauer 422 
exceptions ........ rs 404 


judgment on, WheN.....o.oooooo.. 422 
lien of, manner of securing...... 430 
sealing and delivery of........... 422 
claims against decedent’s estates. 1485, 1486 
contempts before arbitrators ...... 42 
costs, how taxed...ccccccccccccccsse 42 
execution for discs ease ass Er - 
differences authorized to be sub- 
Mittel. A een 420 
real estate titles excepted..... eee 420 
evidence, rules Of....sssssesese TEE S27 
Argument of Counsel. See Trial. 
Arraignment. See Crimes and Punish- 
ments. 
Arrest. See Arrest and Bail; Crimes 
and Punishments, 
affrays in presence of magistrate... .1946 
apprehended danger in peace proceed- 


WS: Kal oe alee Sareea ee 1939 
breaking buildings authorized. ....... 2082 
children under eighteen, proceedings.1999 
contempt proceeding9....oooo.ooo.... 1055 
escape, assistance may be commanded 

for -Tetaklng nee 2085 


Arrest (Cont’d). 
execution, ON ...oooooooo.......-D16,517 
executors and administrators, when 
llable seen LO 
force may be used, when............2084 
justice may order on complaint, when.1925 
officer to show warrant............. . 2083 
refusal to make, penalty............2309 
to aid, penalty.......o.oooooo....2365 
rescue, assistance may be commanded 
for retaking 234 séceslessee' see eee 2080 
rights of person under..............2611 
telegraphic copy of warrant author- 
ity: Tor aussi a wares ..2081 
vagrants subject, without warrant. ..1969 
warrant for, on preliminary examina- 
tion .......... ...,8e.....:.,.—< 0,0. .1949 
issues, when ....oooooooooooooo...2077 
pursuit and apprehension of party 
charged: dicas ie 1900 
transmission by telegraph. ........2091 
without warrant, when authorized 
90000000000000 © si E 1969 


Arrest and Bail. See Arrest; Justices 
of Peace; Ne Exeat. 
appeal from order refusing to vacate 
arrest in civil action...........1716 
time of taking ....ooooooo...o...1718 
arrest in civil action8............/48, 749 
order granted only on proof...... 750 
bail, action against ..ooooooooooo.o... 761 
approval by court ........oooo.o.. TOT 
arrest of defendant by bail...... 766 
bond, conditions ....ooooooooooo.. 708 
COUrt to nE AAA O! 
deposit in lieu............... 768, 776 
disposition after judgment ¿o 771 
money to be paid into court.... 769 
substitution of bail for money.. 770 
discharge by payment of money... 776 
examination on oath by oflicer.... 775 
exceptions to bail ....oooo.o.oo.... 763 
exoneration .......... ee 759, 762 
justification, how made. as £00 
liable to sheriff, when........... 774 
notice of justification. casas 10% 


qualifications ....ooooomoorrosos.105) 
return of sheriff .....oo...... ... 163 
surrender of defendant, effcct.... 759 
bonds of plaintiffs........... aa doe 
informalities not to vitiate....... 777 
escape, liability of sheriff........... 772 
justice’s courts, procedure...... 1790-1795 
Sheriff may give bail for escape...... 772 
liability on official bond...... nu. 118 
vacation, proceedings for ........ eee 133 


discharge on vacation of order... 753 
warrant, when to 1S9U8.....o.ooooo.oo 704 


contents ee ee Wane aes 199 
defendant entitled to copy.. pererau 136 
execution ....... eee e rere ere mee NS 
fees of sheriff ...ooooooo.o.o....o. 797 


Arrest of Judgment. See Crimes and 
Punishments; Judgment, 


Arson. 
contiguous fires, when liable for set- 
ting wade eee O E 
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Arson (Cont'd). 
degrees, first defined ....ooooooooo..23/2 


second defined ............ et 2573 
limitation on prosecution, none where 
death ensues aus 2005 


ownership of building immaterial....2576 
preparation to set on fire is attempt. .2577 
set on fire defined ...ooooooooooo....2979 
Art, 
injury to works of, penalty..........2656 
Articles of Incorporation. See Cor- 
porations. 
Assault and Battery. 
Assaults, 
costs in civil actions limited......... 477 
degrees, first, definition and a 
second, definition and penalty....2414 
third, definition and peany: .....2419 


See Assaults. 


force, when use of lawful.......oo...2116 
indecent, penalty....... RE EL. 
limitation on civil action for........ 160 


mayhem, assault in commission.......2409 
provoking, penalty circa cis all? 


Assessment of Damages. See Dam- 
ages; Eminent Domain. 

Assessments. 

jurisdiction of superior court........ 15 

Assignees, 

action by, When......cecccceccecsese 191 

Assignments. See Assignments for 


Benefit of Creditors. 
action on by assignee.....cccvscsesee 191 
assignee, right to execution...... .... O19 
contracts by decedent for purchase of 

land, effect when made by executor.1527 
costs in civil actions, liability of 

ASSIEDER una een 
defenses by way of setoff not defeated 

b 


y 
right of setoff not conferred by.. 
judgments, recording............. 447, 448 
lianılity of assignor in attachment... 652 
mechanic’s liens, rights of assignee. .1136 
Assignments for Benefit of Creditors. 
assent of creditors presumed.........1087 


assignee— 
DONG ns een Beet 089 
compensation ....oo.o .o.o........1093 
detii ias oes add 1009 
failure to qualify. ces sips ee menue LODO 
inventory DV na is obs 1089 
qualification by............. 1083, 1089 
power Over assCtS....ooooooooo... 1098 
FOMOVAL 2.000 ie A 1099 
selected how and when....... ... 1088 
sheriff disqualified to act as...... 1101 
subject to control of court....... 1094 
successor, Powers Of.....ooooo....1099 
assignments, how Made......oo.o...o.. 1088 
benefits must apply to all creditors. .1086 
claims, when postponed....... ..00..1097 
not due, allowance, how made.....1097 
conveyance, form and requisites..... 1088 
creditors, assignee to file list of .1088, 1091 
claims of, exceptions, trial of..... 1092 


verification necessary ...oooo.... 1088 


Assignments for Benefit of Creditors 
(Cont’d). 
meetings of, when called ........1088. 
custody of property pending choice of 


assignee .......... sonomooross...1088 
debtor, examination of ...ooooooo.....1095 
discharge Ol TE TT e... 1100 
exemptions set aside to, when..... 1103 
dividends, when authorized. ... esas 1093 
exemptions, NOME Of AA A O2 
claim and contest Of.....o.oo...... 1103. 
final account of assignee.............1093 
fraud Miras EEE A Oe 
inventory of debtor......oooooooo.... 1088 
of additional property ........... 1096 
jurisdiction of superior court......... 15 
laborer’s claims to be first paid......1153 
notice of assignment, how given..... 1090 


omissions not to invalidate, when.... 


perishable property, sale of..........1088 
receiver, sheriff disqualified..... 0d 
sale of real property, how made...... 1098 
A Sasse 1086 
not void for want of list or in- 
VENLOIy ra ca rere 1095 
wages of employees are preferred 
CLAUS. Arash en 104 
disputed, how established.........1206 
Associations. See Corporations, 
Attachment. See Garnishment. 
adverse claims to property levied 
OM rra Bee vara OIT 
amendments, allowance Be 677 
amount of property leviable......... 655 
appeal from orders discharging or re- 
PMSING casada al ais 1716 
time of TAKING curia das 1718 
application may be heard on legal 
holiday ..cceccccccccsceces oe ae oc . 64 
Dond for esse cresa 002 
action on, damages recoverable. . 654 


additional security, when required. 633. 
costs and damages, joint liability, 


WHEN: A O ews 652 
excused from filing, when......... 652 
release of attached property...... 671 

judgment on, when............ . 672 

community property, for debts of in- 
BANE SPOUSE ....oooooooomo.os ......1680 
compensation of officer levying....... 655. 
construction of statute liberal........ 677 
custody of attached property........ 663 
damages for wrongfnl............... G54 
debt not due, grounds for granting.. 649 
answer, filing Ol EEE NEE 650 
judgment entered, when........... 651 
discharge, motion for....... iria (OTS 
granted, when...... cnn DIO 
hearing on alfidavitS........o..... 674 
recordio A dawra Ask 676 
examination of defendant for dis- 
COVLEY ansehe 660 
execution unsatisfied, procedure...... 669 
garnishment in aid of........... ..... 680 
OXCCULON iaa sie cles 664 
judgment debtor of defendant.. 664 
sheri cara 00% 
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Attachment (Cont'd). 

granted, when ....... pia 041 
debt not due, when granted on.... 619 

grounds ......... 

insufficiency of levy, collection of bal- 
BANCO ....ooo.... cooosssos... 668 

inventory of sheriff. ...scssssceeeees 666 

judge at chambers same ee a3 


COUT. unse ee DTS 
judgment for defendant, “effect ee 670 
justice of peace, forms of writ, bond 

and redelivery bond........... 1890 

power to issue Writ ...oooooooo.. 44 

restriction on powers ........ eee O79 


service Of Writ ...oooooooooooooo.1702 
levy of writ— 


following property .......... e... 658 
manner of levying......... sa DOS 
lis pendens notice, filing of....... eae eid 
moneys and property, custody of.... 663 
in court, A .. 665 
in sheriff’s or constable’s hands... 664 
perishable property, sule...... eses O08 
property unsold, disposition of........ 668 
receiver appointed, when..... ...661, 741 
sales before judgment, when........ 662 
how conducted ...ooooo.o..... ... 667 
proceeds, subjected to judgment.. 667 
balance, disposition of........ . 667 
wages of employees preferred claims. .1206 
writ, issuance......... E Ps DAS 
affidavit in support.. ... RN O88 
Contents 08... San ade. u woe 695 
different counties, issuable to.... 656 
directions to sheriff...... ..... . 655 
return of sheriff...... ...... 676 
several issued, costs on executed 
Writs ae ea ... 656 


order of executing.... ee ee.. 607 


Attachment Against Persons. See 
Citations; Contempts. 


Attempts. 

arson, what constitutes attempt...... 2577 

conviction of attempt under indict- 
ment for ofÍense...oo oe ...... 2263 

punishment....o ...oo.oo »oooconeo.. 2204 


Attendance. See Jurors; Witnesses. 


Attorney General. 

condemnation by state, to appear 
in. e Ce ae 891, 900 

counsel ‘for state in actions against.. 888 

duty to advise tax commission in 


A wee ..1363 
powers and duties in court.......6-. 112 
supervision of pecans at- 

COM Sora Aue eier 116 


prosecution of action to enforce for- 
feiture of corporate franchise, 
wWheN........ ....o .60..:.. dis Coot 


Attorneys. 
admission to practice, qualifications.. 120 
examination for, application...... 122 
reas Bee me Sees oes 122 
requirements for...... ua a hee 
rules for, supreme court may 
Make oce cee cee .o...... vee 124 


Attorneys (Cont'd). 

examining board. ...0.0. 60. E EE EE 124 
compensation Of.. ...... ... 124 

notice of application, fee....... 122 
LEO 85 sacs a ee 
license, revocation of. Sales wale a 120 
nonresident attorneys... ......120, 121 

on motion, when.... ...o eo ose. 121 


appearance without authority...... . 131 
appointment to defend pauper crim- 
Malos Wee: siora pac aa VO 
compensation..... +... sesse ....2305 
attorney defined...... a a, LES 
authority and powers...... ..... ¿e 130 
production of, may be required... 132 


bail not to be given by..... 
barratry by, punishment............ 2370 


certificate of admission, revocation, 
When. sep ee ae. Aa: Leo 
change of, how effected. rere ie cas 100 
acerued fees first to be Pallars 13: 
notice of change and substitu- 
0 bets a Be er Meee ae 
rights of tlient ar ae N 
clerk of court not to act as.......... $1 
competency as witness against client.1214 
contempt, what constitutcs.......... 1049 
counsel defined...... ee re LES 


death or removal of, proceedings.... 135 


disbarment, See “Suspension,” this 
title. 

disqualifications.. , O AE 
sex not to disqualify. ao N 

duties enumerated. piola” a VO oo 

exempt from jury O ives Dl, 98 

exemptions on execution....... e... 2903 
none against claim ot client...... OU+ 

fees allowed as costS............ 474-476 
amount taxable.......... n ale 481 


appeal to supreme court... ......174+ 
fixed by court, when.. sse ..oooo.oo 419 


garnishment..... ses ce “o... oe oe TUE 

in justice’s court....... ie 1843 
justice’s court. E epee 1862 
loggers’ liens, enforcement a AA 1178 
mechanies’ lien foreelosure..... ...1141 
witness fees not allowed....... See ONL 


judicial officer may act as, when.... 55 
lien for compensation, on what...... 136 


right to hold papers, ete......... . 138 
money and papers, refusal to deliver 
CONCE Lar ae Sass wees .. 137 
proceedings where lien exists..... 138 
Oat Ob stain oa tee aaa areas 125 
partner of justice not to practice be- 
fore: MM ca sees lar sales ares ET 49 


persons not entitled to practice... eee 142 
power to issue subpoena for witness. 1217 
practicing law prohibited, unless ad- 
mittels erret ee Sete ee .119, 142 
receiver not to be chosen from, ‘when. 741 
revocation of license, power of su- 
preme Court. ... seese oooooo.»o». 126 
right of accused. to Dive ria 0d 
service of notice on, how. . 245, 217, 248 
surety on executors’ bond, “not to be.1410 
soliciting business around jails, ete., 
vagrants. eso 0... 0000. eee eters 688 
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Attorneys (Cont’d). 

suspension or removal, causes for.... 139 
proceedings for.. .. ...... ..140, 141 
reviewable on appeal.... ....... 139 

verification of pleadings Dy......o.. 281 

Auctions and Auctioneers. 

mock auctions, penalty.... ........2030 

Auditor. See State Auditor; County 
Auditor. 

Automobiles. ı 

chauffeur, intoxication of ..........2527 

malicious injury or removal, penalty.2659 

specd of, regulation.. .2031 

Award. See Arbitration and Award. 


Badges. 
falsely wearing lodge emblems, etc. .2626 


Baggage. 
liens of innkeepers... .. ......1201, 1202 
malicious injury, penalty.... wee... 26606 


Bail. See Arrest and Bail; Recog- 
nizances. 
allowable, when.... .. ee 
amount to be indorsed on warrant...2079 
contempt proceedings.. o..oooooooo..1055 
exoncration, When......... varas E. 
fixed by judge on appeal............1747 
forfeiture.. ..... . .....2090 
habeas corpus to admit to bail......1077 
admission to bail.. .... ........1076 
insane persons, neither guardian nor 
ward subject t0.. ... o... .....-1670 
JUStilication Of is mis ad 1956 
money in liel....ooooo.o... .768, 776, 2089 
deposit in court...... covsevcese 169 
disposition after judgment....... 771 
substitution of bail for money.... 770 


.2310 


offenses subject tO.. oooooooo »..o...20/8 

Officer may take.... o..o.o eooonoo. 2U87 

peace oflicers taking, must certify to 
clerk of court..... o a 2088 

taken in open court..... +... eee oe. 2086 

Bailment. 

fraud by bailee of horse or vehicle. .2628 

Ballinger's Code. 

ofticial compilation of statutes...151, 152 


Bankruptcy. See Assignments for 
Benefit of Creditors; Insolvency. 


Banks and Banking. 


garnishment, requisites of service... .1829 

insolvent bank receiving deposits, 
criminal responsibility. ... ......2 

Bar to Action. See Limitation of 
Actions. 

Barges. See Boats and Vessels. 

Barratry. 


punishment.. secee oseese ....23/0, 2371 
Bastards. 


descent of property to, rights of... .1345 
inheritance by and from... 1345, 1316 
property of, how descends.......... 1346 


Bawdy-house. See Disorderly Houses. 


Begging. 


De ugar is vagrant, WheD..ooooooo.. .2088 


: Bil of Exceptions. 


Begging (Cont’d). 

employing children as beggars, pen- 
alty., rei Ses .....2446 

Bequests. See Wills. 

Betting. See Gaming. 


Bias. 
ground for change of venue........- 209 
juror, actual and implied.........329-331 


Bigamy. 
absence and annulment of marriage 
excuse, when.... ... Kee na TE 


consort, when punished.............2404 
definition and punishment..........2403 
proof of marriage.... ....oooooo....2193 


See Exceptions. 
e... ..o. . 388-397 


Bill of Particulars. 

when may be required........oo.... 284 

Bills of Lading. See Warehousemen, 

cancellation on redelivery of prop- 
CTL 3 4 wa Aas Ba 2647 

duplicate, misdemeanor, when.......2646 

false, penalty, for making. coseno. 2030 

fictitious, penaltY..oo co coos 0... ..2044 

Bills of Sale. 

execution sale of personalty......... 586 

Blackmail. 

definition and punishment...........2613 

Boarding-houses. 

liens and liabilities............1201-1203 

Boards. 

exercising judicial functions, review- 
able by certiorari.. ..... .......1002 

subject to writ of mandate, when....1014 
to writ of prohibition... ........1028 


Boats and Vessels. 

definition of boat. e eevee see 2008 
destruction for insurance..... . ..2634 
false lights, ete., displayed, penalty. 2604 
injuries to "tackle and equipmeut....2659 


intoxication of oflicers, penalty...... 2927 
liens on, enforecment of........ 1182-1187 
overloading, death resulting is man- 
slaughter.. seses Re 110) 
pilots, penalty when unlicensed. ....2545 
reckless operation of steamboat caus- 
ing death, penalty..... ..o..o.o...2101 


ship's register, falsifying............ 2635 
steamboats, unsafe pressure of steam, 
responsibility of oflicers.........2532 


Bona Fide Purchasers. 
logs and timber products licned on..1177 


Bonds. See Bail; Recognizances, 
action on, jurisdiction of justice......44 
appeal in forcible entry and dctainer 831 


judgement on affirmance.. .... ..1739 
justification of sureties..... A LO 
exceptions LOs ar 17 20 
new, filed when. .ce.e .ooooooo..1720 
application fOr.. 24% srs soeces 1728 
appropriation of land pending appeal. 932 
arrest and Dailiscwces. 3:05 192, TIS, 777 
informality not to vitiate........ 77 
attachment, release of property...... 67] 


to obtain WIiit.... ee ..o......B92-694 
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Bonds (Cont'd). 


bail on appeal.. ....o.o oooo.ooo....1747 
action on defective....ooooooooo.. 717 
comprises undertakings..... .......2303 
contempt proceedings..... +........-.1093 
action on, disposition of pro- 
COCA nun, See hess 001 
contractors', to secure labor and ma- 


terial on public works......1159-1161 
costs, security for.... ...oooo...495, 496 
appeal to supreme court....1721, 1722 
evidence, certified copies a8.........1260 
executors and administrators, provi- 
sions for... .... ....... 1895-1413 
action on, legal effect may be 
pleaded.. y sak sar wwe ees oldie 


forthcoming, by judgment debtor.... 581 


by adverse claimant..... © 00000. 913 

replevin in justice’s court........1799 
garnishment, releases garnishee, 

WHEN u e's da Dado ES 1831 

executed when..... © wees o..... 681 

to discharge writ cu sse esses 6S9 

guardians... ..... Lae wee ewe os 1632-1634 


indemnifying in replevin on claim by 
third party.. ..1805, 1806 
IDJUNCHION cies Geen ee. re 725, 726 
DO CXAR e orria ees. arena (9). 100 
official, action on, who may maintain 
(E E 454.0000000000 959 
county clerk, bond of. . 70-72 
judgment for one delinquency no 
bar to others aaa 961 
aggregate not to exceed penalty 
as to surety.. eos Bele ee wale 
leave to sue, priv ate person must ob- 
falsa a einen ae mana 960 
showi ing of delinquency essential.. 960 
probate matters, record of..........1279 
TEORIVETS. ee ecb Waren ook ae. Ar 742 
redelivery, 
court....... 
replevin, for 


..... .. 00.00 


delivery of property 
ee ee eee 709, 710 
redelivery.. ... eat], 312 
when third person “elaims prop- 
erty.. Sees TO 
restitution, in foreible ‘entry and de- 
o ig A aan) Daran 819, 


security to public corporation and 
PeTSONS.... sess 

stay of exccution.. 

supplemental proceedings, bond of 
debtor.... ... coosorsor... 013 


Bookmaking. 
definition and punishment.....oo....2473 


0.0 050000090000000 058 
T 


Books and Papers. 
as evidence, when writing read with- 
out proof of genuineness........ 1263 
inspection and copies by parties to 
actions... ..... diosa a Looe 
malicious injury tO....o »+.«oooooooo. 2000 


Booms. 
malicious injury t0.... +... 


Boundaries. 
commissioners to survey and mark... 948 
zeport of, exceptions to......... 948 


costs to be a lien on lands of both 
Parties A 98 

establishment of lost or uncertain by 
Act 4.4 «0.6% ee Olt 

proceedings, how conducted. weni D49 


Brands. See Marks, Brands and La- 
bels. 


Breach of Peace. See Peace, 
as contempt of court...... ...0.0..1049 
provocation to commit, penalty.....2417 


Breach of Promise. 
limitation on action against........ 159 


Breaking. See Burglary. 


definition. cee. 900000 0000000 o... .2303 
Bribery. 
arbitrators, penalty ........ . 2320, 2322 


jurors, etc., penalty for bribing......2320 
accepting bribe, penalty..........2322 
labor representative, penalty.......2676 
receiving bribe...... csse ......26/7 
officers, penalty for bribing.........2320 
asking or receiving bribe, penalty.2321 
referees, penalty.... ... .....2320, 2322 
Witnesses, immunity of........2149, 2150 
accepting bribe, penalty.. .......2324 
bribing, penalty.. eesse eoooooo..2329 


Bridges. 

fast driving on, penalty.....o.oooo.o..2/18 
injuries to, penalty.... cesses ......2056 
mooring boats, etc., t0....oooo.... 2056 
tolls, extortion of illegal, penalty...2715 


Briefs. See Appeal and Error. 
imitation on filing extended, when 394, 1730 
Brothel. See Disorderly Houses. 
Bucket Shops. 
conducting, penalty.. ....oo soe ....2476 
definition.. errr rere rrr rere + i 
names of purchaser or seller to be 
furnished customer... oooooooo..247/ 
Buggery. See Sodomy. 
Buildings. 
definition .... .. v......— 960... .. .. e . 2303 
malicious injury tO.. ...... .ooo.o..209 
public, doors to swing outward...... 2020 
unlawful erection on streets or lands 
of another.. eee ..... RE 2099 


Buoys. 

Malicious injury tO.. ...ooo ....o...2000 
Burglary. 

degrees, first, definition and punish- 


Mentee a a Vee Sed ower 257 


second, definition and punish- 
ment ...ceeceeeeee- sa a 00 (a 
intent, possession of SETY tools. .2582 
presumption Of..... ..... .2080 

offenses in commission of burglary, 
separate prosecution.. ..... e 0..2081 

tools, manufacture or possession, mis- 
demeanor. snee sesso cereo eooo 2482 


Burial Grounds. See Cemeteries. 
Burning. See Arson; Fires. 
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Carriers. 
baggage, injuries to...... ..oo..oo.....2066 
bills of lading, duplicates, when mis- 
demeanor..... 
cancellation, penalty for failure. .2647 
employees, intoxication, on duty.....2527 
willful neglect of duty, penalty... .2529 
engineers, illiterate, employment of. .2026 
failure to ring bell or sound whis- 


tle.. esse RE ewes ...2528 
false manifests, invoices, bills of 
lading, cte.. A de dr 2000 
fictitious bill of lading, penalty......2644 
freight and storage charges, lien and 
Bald a P .. e» - 1191-1196 
intoxicating liquors not to be drank 
in public cunveyances...... 2693, 2694 
passenger tickets, redemption of un- 
USCC oie 4 aie. ED as. Kanes ‘ .2649 
stealing or failure to cancel, lar- 
A Sek ees. “eos .2607 
unauthorized sale "by se alpers.. .2618 
profane, offensive and indecent lan- 
guage, penalty.. ..... ..2561 
quarreling in publie conveyances. 2061 
receipt for goods, refusal to give, 
penal isso, same rn Bere 2643 
refusal to pay fare or leave con- 
VOV ANCES sau er “owt eae « 22561 
to receipt for goods, penalty.. re 2643 
riding on car or engine to avoid pay- 
ing fare. een 
train robbery, attempt. . Pes ¡2000 


wrecking, penalty.... RA US 


Castration. 


authorized for rape...cccccccccces cual 
Cattle. See Animals. 

Cemeteries. See Sepulture. 

opening road through, penalty......2493 


Certainty. 

in indictments and informations... 
Certificates. 

false, by officers, penalty............2080 
information to annul..........l047, 1048 
Certiorari. 


.2057 


appeals Miura wee) nessa rear 1033 
Costs, HOW taxed si urn seen wows as 492 
defined.. aan anne een cri UOL 
exceptions, bill of, When: i: sad esac s 1007 
hearing on return... seee TONO 
judgnent Nase dor ae 1009 
copy transmitted to lower tribunal.1011 
judgment-roll, what constitutes..... 1412 
jurisdiction of superior court........ 15 
of supreme Court..... ..oooooo.o».. 1 
questions determinable by court....1010 
returnable, when..... ..... o.......1U31 
rules of practice..... E ERRADA 1032 
superior courts may issue writ...... 15 
court commissioners subject to re- 
VIEW DV Mar we . 86 
supreme court, power to issue...... be a 
writ, issuable by courts of record. .1002 


application for, based on aflidavit.1003 


Commands wWhat.ccee esse esee.. LMI 
directed, how....... torear 2004 
grant, when anthorized..........1002 
return, by whom made..........- 1004 


Certiorari (Cont’d). 
review, extent Of....oooo ».o.ooo.- 1007 
service of, how made........ .1008 
statutory ‘writ, how denominated. 1001 
stay of proceedings, when........1006 


Challenges. 
duelinge,. seuri Saas rape oC 
evidence, judgment when. sd NAO 
grand jurors, who may challenge... . 2025 
grounds for.. .. ...... : (2025, 2026 
jurors in criminal cases....... .2138- 2142 
jury, civil actiod8B....o.oooooo.o...- 324-337 
referees..... ie “games. Basar werd Sle 


See Names. 
See Venue. 
See Mortgages. 


Change of Name. 
Change of Venue. 
Chattel Mortgages. 


foreclosure, manner Of.....oo....... 1104 
action before maturity of debt, 
WHEN sess ste esse ee 1111 
contest of. de eka, PR RSE 1110 
injunction m iay issue, when See 1110 
notice ot sule, contents.........- 1105 
service..... ee aes A 1106 
publication of. os AE 1107 
purchaser, title acquired.........11"8 
sale, how conducted....... da 1107 
bill of; elletbisis ve een. «qe 1109 
a ‘threatened, remedy. 1111,1112 
A A O eaen ee 1104, 1111 
franchises may “be sold under fore- 
closure......» Me week 
mortgagor’s interest ‘may be sold under 
process... y Kee een ee 1115 
possession taken from mortgagor. 
WEN. A taa tuna aaa 12 
procedure for real estate foreclos- 
ures applicablt....ooooo. seses 1113 
remedies of mortgugOT....oooooo.o.».. 1114 
judgment of foreclosure and 
Bale meriiri srersia covcscoe «1114 
for deficiency, when.... .... 1114 
sale of mortgaged Bes when 
larceny.. succe ws 05 owes 2003 
Chattels. See Chattel Mortero: 
lien for serviccs and material ex- 
pended On... +..o.o.oo.». .. 1154-1158 


Checks. See Negotiable Instruments. 


Chief Justice. 
acting, how Ch0StN..ooooooooom..... 12 


Children. See Adoption; 
Guardian and Ward; 
Parent and Child. 

action for personal injuries to father 

SUTVIVO tO ceo ooocossrrnaio. conos 
for injury or death, who may bring 184 
adoption of, determination by court 


Bastards; 
Infants; 


COMMISSIONCT ....seeeececeeeceees 85 
commitment to reform ‘school, powers 

of court commissioner.......-.006. 85 
custody and maintenance on divorce. 989 
Chose in Action. 
assignment of, action OD....oooo.o.oo. 191 


Christmas. 
legal Holiday. .ccccccevvccsesecsceves 61 
Churches. 

doors to swing O ERS A . 
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Cigarettes. 
possession or sale, penalty....... 02022006 
sale other than original packages.....2698 
minors, civil liability............. 2699 
penalty ....... 2445, 2697, 2700, 2701 
when contain injurious drugs..... 2697 


Citation. See Process. 
probate matters......1281-1283, 1295, 1308 
production. of will... en seew eee 1295 


Cities and Towns. See Municipal 
Corporations, 

Citizenship. See Aliens. 

power of superior court to grant..... 16 

Civil Actions, 

one form Of........ 

Civil Rights. 


eeoe ee eevee eevee? 153 


penalty for denial Of......ooooooo.... 2686 
Claim and Delivery. See Replevin. 
judgment in actions for............. 434 
proceeding in case of property levied 

ON ee 573-577 

variance in actions to recover Denon: 

AMV e een co... 302 
verdict, form Of... er .... 363 
Claims, 


false audit and payment, penalty....2381 

Claims Against Decedents. See Exec- 
utors and Administrators. 

Clergymen. See Ministers of Gospel, 

Clerk of Supreme Court. 

deputies, appointment and powers.... 78 

disqualified from practicing law... 81, 127 

duties and poweTS....o.oooooomomoooo.» 77 

fees for admission, accounting for.120, 122 


schedule Of.......cecescccccesess 497 
oaths, power to administer........... 1264 
Clerks of Courts. See County Clerks. 
oaths, power to administer.......... 1264 


Clerks of Superior Courts. See County 
Clerks. 

disbursement and accounting for 
moneys expended for supplies, ete. 3 


Cloud on Title. See Quieting Title. 


Code. 
Ballinger’s compilation official...... . 151 
reference to by legislature proper 
on amendment or “repeal of laws. 152 


criminal, construction of........ 2298-2302 
liberal construction of..........-0- 144 
pleadings governed by provisions of. 255 
Codicil. See Wills. 

Coercion. 


what is, and penalty...ooooooooo.o. 2614 


Color of Title. 
effect on legal ownership of lands.788, 789 


Commissioner of Public Lands. 


appropriation of state lands, record 
OL: ARE meer Meer 928 
escheated lands, list to be filed in 
office ..... Ce. aan sieves .. 1360 
Commissioner to Convey Real Estate. 
appointment by court............ 605, 612 


conveyance pursuant to judgment, 
effect 0000000000000000000000 607 
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| 


Commissioner to Convey Real Estate 
(Cont’d). 
confirmation by court.....oooo.. 609 
deed, contents Of.....ooooo.oo» 606 
executii A esir eenes 610 
pursuant to order of sale, effect. 608 
recording sun 011 


Commissioners. 

perpetuating testimony ...... PEE leo. 

taking testimony, issuance of......... 1240 
interrogatories may be annexed. .1240 
in probate of wills..... ....1298, 1299 

Commitment. 

form of, by justice of peace.........1935 

Committing Magistrates. See Magis- 
trates. 

Common Carriers. See Carriers; Rail- 
roads. 


Common Law. 

rule of decision, to what extent...... 143 

supplements criminal code. ........ ..2299 

Community Property. See Husband 
and Wife. 

Commutation. See Pardon. 

of sentence, governor may grant.....2223 

Complaints. See Pleading. 


Compounding Crimes. 

felonies and misdemeanors, penalty. .2367 

prosecution not dependent on convic- 
tion for original offense..........2367 

Compromise and Settlement. 

guardian may compe doubtful 

debts ....oooo.... e.e oe. e 1636, 1638 

of nonresident insane, power of..1678 

powers of executors and adminis- 


trator sen hear 1989 
Computation. 
OF LIME... cccercrcccvevesssoess 150, 252 


Concealed Weapons. See Weapons. 

Concealment. 

attachment may be grounded on..... 648 
bond for, when unnecessary...... 652 

limitation of actions suspended by... 168 


of defendant, publication of sum- 


MONS sun 228, 785 
property concealed, how taken in re- 
plevin ...oooooooocooooos». mera tree 714 


Condemnation. See Eminent Domain. 


Condition Precedent. 
performance, pleading and proof..... 288 


Confession. 


criminals, effect as evidence......... 2151 

Confession of Judgment. See Judg- 
ment. 

Confidence Game, 

swindling with cards, dice, ete.......2471 

Consanguinity. 

change of venue on ground of, when.. 209 | 

Consolidation. 

actions to enforce logger’s liens......1178 
mechanics’ lienS......o..o.... ....1140 
nonresident insane for debts.....1680 

Conspiracy. 


forteiture of corporate franchise for.2384 
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Conspiracy (Cont’d). 

overt acts, evidence not necessary. ..2383 
resisting process, combination for....2555 
what constitutes offense......... „e e o e 2982 


Constables. See Justice of the Peace; 
Sheriffs. 


attachment, applicability of provisions 


governing sheriffs ..oooooooo... 679 
powers and dutieS.....ooooo..... 679 

buying claim or offering inducement 
for bringing suit, penalty......... 2371 

fees, mileage for plural services in 
SAME CAUSE .oooooooooroooooono.. JUL 
computed from courthouse, when.. 503 
garnishment of moneys in hand...... 664 
limitation on action against....o.ooo. 159 
for escape of prisoner..... sa 101 

no suspension of statute because 
of personal disability......... 169 
process, service of.............1760, 1762 
return- A tasaa stena Dg 


Constitution of State, 

text, p. 29. 

index, p. 129. 

Constitution of United States. 
text, p. 4. 

Contagious and Infectious Diseases. 


penalty for exposing public..........2939 


Contempt. See Injunction; Witnesses. 

acts constituting.....oooooooooooo...1049 
alias warrant.....o.o..oo.ooooooooo..1061 
appeal, not to effect stay...........1062 
arbitrators, before, how punished.... 428 
arrest and bail. 
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attachment for— 
enforcement of judgments........ 612 
judgment in quo warranto......1041 
order to satisfy claim......... . 744 
executors and administrators liable, 
Wheres sencis irn 
973, 1419, 1433- 1435, 1555, 1556, 1578 


injunctions, disobeying. . } „732, 733 
justice of peace may have........ 1838 
against, to obtain certified tran- 
script on appeal............. 1916 
officers of cities and towns for re- 
fusal to satisfy judgments...... 954 
witnesses for refusal to attend 
ER „sen eevcvselecl, 1900, 1901 
bond for bail..... ee RT .1055 


action on, disposition of proceeds. 1061 
commitments not subject to habeas 
corpus O LU 
courts may punish for.............. 
criminal, what constitutes and punish- 
Hent adas wie ae aan 2273, 2372 
inspection of 
books and papers......... re 1202 
garnishee attached for, when........ 696 
grand juror guilty, when..... RE 20-46 
imprisonment to coerce performance. .1059 
in presence of court, how punished...1051 
indemnity to injured party.......... 1058 
indietment or information for when,.1060 
injunction, disobedience of order... .732-734 
investigation of charge........ 1056, 1057 
judgment and sentence........1057, 1058 


Contempt (Cont’d). 
judicial officers may punish for........ 58 
justice of peace, what provisions gov- 
EIN der u eerie weal 002 
proceedings and punishment. .1891-1897 
manner of serving notices inappli- 
cable to .......... ir rs. 
marriage after divorce, when....992, 
order to deposit moneys in court, dis- 
bediente- dara ae 745 
order to produce offender, when in 
custody .......... fetus wceeeeew LU 
parties in proceedings for. coosocro..1054 
beyond, procedull..ooooooo.o. oo... 1092 
procedure when acts not in presence of 
COUR ee erden 152 
punishment as criM8.......oo...22/9, 2372 
power of court......... ET 
of court commissioner......... $ 
refusal of attorney to deliver papers 
or money Paa ai 
of garnishee in justice’ s court to 
surrender property............ 
to obey judgment requiring per- 
formance of certain act........ 512 
summary proceedings, when..........1051 
supplementary proccedings....... eee. 630 
warrant of arrest, how executed. .1055 
ANAS: canas 00 L 
return of essa 1096 
witnesses disobeying order to attend 
for taking of depositions....... 1238 
disobeying subpoena........1220, 1221 
refusal to testifY....ooooooooo»....1230 
Contest of Wills. See Wills. 


Continuance. See Adjournments. 
admissions to prevent.....cccccsseseee 322 
allowed, when... comas cr oe 
CELME ..oooooroonsorsrssrrrarc.s. 322 
costs as CONDICIO ee 484 
criminal cases, proceedings to obtain.2135 
recognizance of defendant........2121 
state not entitled to, when. .2136 
ground of amendment of pleading, 
when. A nesis ein 
justice’s court, when granted........ .1788 


219 
993 


137 


.1838 


criminal ACtiOMS. ..0ooooomoooooo» 1932 
limit allowed ........... A SEE 
partition, when may be had......... 863 


supplemental proceedings, allowable in 634 


Contracts. Sce Frauds, Statute of. 
joint, action Obie 3 


limitations, removal by new promise. 176 
effect of partial payment......... 177 
When not in Writing....ccccsceeee 159 
written Contract8S.....ooooooooo.oo. 157 

pleaded how, if written............. 284 

publie void, when officer has private 
interest. any see 2334 


specific performance against execu- 


torg, CLC. sr nennen nenne 1610-1620 
Contribution. 
joint: DEDO iaa een 979 
on execution ..... (swe Se eed dee. ONO 
legatees and devisees..........1336, 1337 
Sureties eresi iiu od eae ae . 979 
Conversion. See Embezzlement; Lar- 


ceny. 
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Ounveyances. See Deeds; Mortgages; 
Fraudulent Conveyances. 

commissioners to’ make on order of 
COUPE. ren 609-612 

homestead, manner of .............0. 534 


Conviction. 

bar to further prosecution, when.2166, 2316 
defense, when ....oooooooooroo.22/1, 2272 
lesser crime, WheD.....oo.ooo...22U3, 2308 
more than one offense, sentence...... 2255 
none except by verdiet or confession.2309 


Convicts. 
competency as witnesses......1212, 2290 
importation of foreign, penalty...... 2687 
intoxicating liquors, sale to, prohib- 
ited aa OOO 
rights OÍ ..coococooooooomocom»». 
testimony, how obtained .......1223, 1224 
vagrants, E PEI OS AS 2688 
Copyright. 
violation of right in play or opera....2690 
Coroner. 
fees, mileage, serving more than one 
in cause ide 
computed from courthouse, when. 5U3 
limitation on action against......... 159 


Corporations. 

appropriation of lands, generally. ..921-930 
contession of judgment by..... Decide 1 
dissolution, court commissioner may 


determine .... ees 85 
false reports of pecuniary condition, .2642 
foreign, attachment against property, 

when e.. c.00000000. 
bond, when unnecessary ......... 652 
costs in actions, security for...... 495 

bonds, judgment on..... ...495, 496 
summons, service on whoM........ 226 

by publication, when....... cove 228 

forfeiture of franchise for conspiracy .2384 
franchises subject to execution sale 

RER een She oe ..520, 521 
fraudulent stock subscriptions.......2638 

issue of stock, penalty...........2639 


garnishment, answer iD..........6... 684 
sales of shares of stock........ 697-699 
in justice’s court.......... 1839-1841 
interrogatories to, how answered..... 1227 
notices in forcible entry and detainer, 
how served ....... errr er 0... 814 
pleadings, verification ...ooooo.o..... 281 
quo warranto against. seese... 1034, 1044 
ouster, When sinn ...1043 
receiver in case of insolvency....... 741 
subject to writ of mandate, when...1014 
to writ of prohibition............ 1028 
summons, manner of service on...220, 227 
by publication, when............ 228 
supplementary proceedings, answer in. 617 
attendance, how secured.......... 631 
transacting business without license. .2641 


venue of actions agalnst.....ooo es. 206 


Corrupt Solicitation. See Bribery. 
witnesses, immunity of..... ...2149, 2150 


Costs. 
action to establish boundaries.. 
allowance, discretion of court. 
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limited in certain actions......... 477 
limited to one of several actions, 
When... scire sewes 478 


appeal from justice of peace........ 487 
taxation in supreme court........1744 
application for placing neglected child 
in custody of incorporated society .1707 
arbitration, execution for............ 429 
taxation Of...... seseo 000. .423, 429 
arrest and bail, maintenance of pris- 
OUNCE ccs ix 757 
assignee of cause of action, liability.. 490 
attachment, execution of several writs 656 
attorney’s fees, when allowed......474-470 
amount taxable..... ..... 48] 
bills for, in criminal cases, how made 
and certified.. ..... .2228 
audit and credit by state auditor .2229 
verification and filing...... és weenie 192 


bond for in action against state...... 886 
change of venue, who to pay....... 
claim and delivery against sheriff.. 


complainant to pay, when..... Ser 
before grand jury to pay, when. 
contest of will, how taxed.......... .1313 
continuance before justice, how taxed. 
or postponement of trial.......... 
corporations, attachment for.........1044 
county liable, when.... .........491, 508 
or city to pay, when.............2229 
criminal actions, belong to county...2230 
judgment for..... ........ .2187 
liability of private prosecutor....2044 
defendant entitled to, when.......... 479 


separately defending.... .... .... 480 
disbursements of prevailing party, 
what taxed. ic. Gee Suse 482 
discharge of Lae under recogniz- 
ance, how taxed........ ee o 
divorce, imposition on husband, when. 988 
eminent domain, appropriation by 
school districte. ..... eooooooo.ooo 917 


execution against homestead......... 551 


executors, etc., liability for...... eee. 489 
foreclosure of mortgage, attorneys’ 
ECCS ee ie a NR ace: wasn 475 
fugitives from justice, liability of 
CoMmplarnant.. was amas sur uriwi 2246 
garnishment in justice’s court, how 
taxed ...ooooooo.... 1816-1818, 1843 
proceedings. . LER .. T04 
guardian of infant ‘plaintiff, liability 
DORs msds) Sees. Sees. Pa 4 
interpleader. has. AAA wale ws weve 200 
jury fee, advance deposit required.... 316 
taxable as COStS.. 2320.00 e .osss 317 
taxed to defendant in criminal 
Cases, When. ose cceen wes we ee wees 2227 
justices’ court, judgment for..... 1860-1862 
jury fee, advance and taxation...1849 
loggers’ lien enforcement cases..... «1178 
attorney’s feces, etc., allowed as...1178 


mechanie’s lien foreclosure, attorneys’ 


fees. blade NU Dee 1141 
partition, “expenses ‘of dividing land.. 849 
lien on shares..... ses coe .....o 85 


nreliminary examinations, how taxed. .1954 
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Costs (Cont'd). 
abstract to be forwarded with 
papers.. sesse cee co...o o... ...1966 
prevailing party entitled t0.......... 476 
exception in cases within justice’s 
JUTISUICHION isr sie saben ee ees 476 
proceedings to adjudge habitual drunk- 
Ord se ae ee miis o ea dl 
quo warranto against corporations....1044 
who liable for..... o.o..o.o 00000..1046 
referee, fees allowed..... ooooooo.... 483 
restoration of lost records......1275, 1277 
FEetaxation. sun. castas een 404 
revisory proceedings, taxation IN ge“ . 492 
security, in superior court, required 
WHER iis a ar een 490 
bond for... ...o.. sss coe estss 499 
judgment on.... es +. o..oo..o.. 496 
in justices’ COUTt...o.ooooo.oo cosses 1777 
services of stenographer in taking 
judge’s chargl....o ooooooooooo... 339 
state liable, when..... os rs 201 
supplementary proceedings.. ....628, 629 
taxation against prosecuting witness 


in insanity inquest.. ..... ‘Wee 0 
tender, allowance in case of. -e.e 0485, 486 
trustee, ete., liability for........... . 489 


warrants in payment, issuance Of... . 2229 
Cotenant. See Joint Tenants. 

Counsel. See Attorneys. 

right of accused to have...oooooo..2009 
Counterclaim. See Setoff. 

answer may Contain.. .oooooooooooo. 264 
definition and SCOPl.....o .oooooo.o.. 260 
default, judgment of plaintit for ex- 


CESS pea ale zo real 
dismissal of action by ‘plaintiff pro- 

hibited.... . promos: 208 
ejectment, value of improvements and 

taxes. ne ee 797-799 
judgment on default E 411 


pleaded against assigned debt when.. 191 
In answer, when. eee: eae wae “eae 204 
Counterfeiting. 
advertising counterfeit money, penalty, 2592 
possession of counterfeit coin, penalty.2091 
search-warrant for coin and appa- 
FOCUS cass teats. Swe ae wee we seecos 
trademarks, penalty.... ... seese 2.2096 
uncoined gold, punishment.......... 2702 
Counties. See County Commissioners. 
actions by and agailnst............ 950-954 
injunctions against taxation...955-957 
on official bonds.......... . e o «998-962 
appeals by, bond not required........172 
appropriation of lands by........901-905 


confession of judgment bvV.....o..... 414 
costs in civil actions, liability....491, 508 
criminal actions, belong to county.2250 
payment by county, when...... 225 


detention room for juvenile offenders 

to be provided..... .. .ooooo....2030 
jury districts, division into..... acca JUL 
liability for traveling expenses visit- 

Ing JUALO. ¿ie caes de as 00 
limitation on actions by....... eee 104 
public works, laborers to be sceured 

DY DOndiga us Su ar .....1109-1161 
SUMMONS, Service OR WHOM. .ccocseee 220 


Counties (Cont’d). 
venue in cases of newly created eoun- 
CICS 454%: was da ads. <a 
County Attorney. See Prosecuting 
Attorney. 
duties as prosecuting officer.......113-116 


County Auditor. 
filing of lien notice on chattels, entry .1158 
lis pendens notice, Cung and can- 


CIAO wos su arena alos or 243 
records, assignment or satisfaction of 
Jude mentar. avs es LAS 


attachments, discharge of........ 676 
bonds of county clerks........... 79 
redemptions, certificates of........ 597 
satisfactions of U. S. judgments.. 455 
sheriff’s deed, record of....... .. s.. GUF 
warrants for cost bills issued by.....2229 
for traveling expenses of judges.. 30 


County Clerks. 

assignment or satisfaction of judg- 
ment, recording Of.... csse 0... 447 

bail fixed by, when.... ...o o.......2079 
not to be furnished by........... 765 


bond of, conditions and filing........ TU 
amount of, how fixed....... as AL 
new, when may be required...... 72 


penalty for failure to furnish.. 72 
books to be kept by......... cesses 79 
custody and delivery to successor.. 76 


levies, book of, to be kept....... . 449 
change of venue, duty to transmit 
papers and records. ..... ....215, 219 


contempt, what constitutes..........1049 
cost bills in criminal cases, making 
and Certifying. srs ... aesan yar 2228 
deposits in court invested in name of. 878 
reinvestment of interest, etC....... 880 
deputies, appointment and powers.... 78 
duties and poWer8S...o.oo soe coe ossee TT 


entry of judgments.............. 431, 435 
of transcripts and abstracts of 
Judgments secs ms a0 coe oe 453 


execution docket, must keep........ 444 
return of sale, duties on......... 991 

fees as superior court clerk.......... 497 
eminent domain by school district. 920 
proceedings for custody of friend- 


less children.. .. E. 1707 
injunction, liability for sureties be- 
fore justification.. ae ee TO 


issuance of copy of order as writ.. 727 
issuance of certificate expenses visit- 


ing JUdGE. Jc cee sess er 30 
judgment-roll, to prepare...... sees. 442 
how indorsed..... eo seso r.oossrss 443 
jury list prepared by...o c.ooooo.o.soo» 101 


jurors drawn from..... +...o..o... 103 
office, where to be ktpt...o ooooooo. 73 
open on judicial davs..... errr 73 
order book, supplemental proceedings. 646 
practicing law, disqualified from...81, 127 
record index of Judgments, to keep.. . 446 
proceedings in criminal cases..... 222 
witnesses’ attendance and mileage. 482 
retention of moneys paid by sheriff, 
penalty.. . 515 
sherifl’s deed, entry and indorsement.. 604 
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County Clerks (Cont'd). 

surety on executor's bond..........1410 

wills, files of, and certificate for de- 
posit "with 2.0000 O ia Y 

writ of garnishment issuable by..... 680 


County Commissioners. 
employment of county ee au- 


thorized area kt wre 2279 
friendless children, surrender of cus- 
tody to ....... A een 701 


county charges, custody may be 
awarded to incorporated so- 
ciety without consent of par- 


CONUS: ras etme ra 1702 
expenses of proceedings paid by 
COUDIY- zu. Feri 0080 


guardian’s bond executed to. na OUT 
limitation on actions for rejected 


claims ....... isses. 104 

on appeals from orders...... en... 161 
power to determine public use in 

eminent domain .........eceee 901 
taxation to pay cost of condemna- 

TIONS ae AA . 902 

rewards for fugitives, may offer...2249 


payment, how ina 2250 


County Treasurer. 
bond of county clerk filed with..... 70 


Court Commissioners. 


acts of, revision by superior court. 86 
appointment, qualifications, term of of- 

HCG: Scuiswne T E E eA 88 
fees of ..... abet te een ¿09 
jurisdiction and powers.........0..- 89 
A ae da 88 
power to subpoena witnesses....... ..1217 


salary, allowance and payment of.... 87 
Courts. See Judges; Justices of tlıe 


Peace. 
adjournment to holiday, how oper- 
BUCS ie rue ... 65 


power to adjourn proceedings.... 66 
attorneys and counselorS....ooooo... 118 
admission to practice.........119-128 
removal or suspension.........139-141 
closed on legal holidays, except...... 64 
contempt of, acts constituting....... 1049 
committed in presence of, punish- 
Ment AA ne eet rey Sree 1051 
without the presence, procedure. 1052 
power to puniSh........o...... 53, 1050 
court eommissioner, appointment, etc. 83 
scts may be revised by......... 86 


powers of commissioners ......... 85 
deposits IE %4)6. es sed eavess RRS 745-747 
discretion to allow costS.......... . 493 
funds in, how attached.........eeee. 665 
issues of law triable by....... s.s.. old 

of fact, when court tries....314, 315 
judicial officers defined ee 04 

act as attorney, when........... 55 

contempts may punish....... sees 08 

disqualified, when ............. 54 

judges of supreme and superior 

courts, powers Of .......ooo... 59 
other judicial officers, powers of. 60 
justice of peace, powers of..... . 43 


Rem. Wash. Code, Vol. I.—87 


Courts (Cont’d). 
powers of 
jurisdiction, exercise of powers con- 
torred teenage ent 69 
superior COUrtS ...ooooomoooo..1o, 17 
supreme court 


A RR 57 


0.000000000000000080 1 


legal holidays, what are........... 61-63 
judicial business restricted to cer- 
tain kinds 4.00 nahen (4 
sessions, effect of .......... ssas GI 
liens of judgments, how secured..... 445 
justice courts .......... como... 400 


United States courtS ...oooooooo. 445 


lost or destroyed records— 
files and proceedings, how substi- 
tuted AA 3% 
judgments, how replaced......... 
action to restore, procedure.... 
appeal, extension of time for... 
costs on application to restore.1275 


1270 


hearings, evidence admissible...1273 
pleadings, how substituted.......1270 
probate records, how restored..... 1276 
costs of proceedings ..........1277 
oaths, power to administer.......... 1254 
powers of, generally........o..oooo.o... 52 


distinguished from 
court .000000000000000000000.000.0 56 


proceedings reviewable by certiorari. .1002 
not affected by vacancies or fail- 
ure Of BESSIONS ,..oommooos»». 67 
prosecuting attorney appointed, when. 114 
recess during deliberations of jury. 355 
records and proceedings as evidence. 1254 
rooms, supplies, ete., court may pro- 
NAO tern ee 
sitting appointed for holiday, effect.. Go 


subject to writ of mandate, when. .1014 
to writ of prohibition...........1028 


of judge as 


superior courts— 
adjournment construed as recess. 26 
appeals from justices’ courts. 1910-1924 


commissioners to convey realty, 
appointment .......ee eee eee 605 
court commissioners, appointment 
gules. Oe soeces coccesese 84 
courts of record erde 18 
decisions, time for rendition lim- 
Med naar a 39 
where may be rendered....... . 42 
distribution of business among 
judges ....... A . 29 
injunctions, power to grant...... 718 
judges are magistrates....... sens. OL 
powers in counties of district...41, 42 
at chambers, in attachment.. 678 
pro tempore, appointment..... . 40 
oath and compensation...... 40 
visiting other county on order of 
BOVCINOT AA swe et 
on request of local judge..... 28 
POWETS: zus 2 
traveling expenses, payment. 30 
judgments, effect where rendered 
by one of several judges......... 29 
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grand and petit, summoned on or- 
der of „2220200000000. .103, 104 
additional drawings ....... .. 109 
terms, when ...... EU TUE |). 
jurisdiction, appellate ........... 17 
original ...... see. 19 
loggers’ liens, 
juvenile court, designated as, when.1989 
open, except on nonjudicial days. 18 
powers generally ....ooooooooo.o.. 59 
naturalization .....o.oo.....- 15, 16 

Witnesses to depositions before 

notaries, etc., attendance com- 
pelled ....o..ooooooo... 1236-1238 
probate jurisdiction and powers. 128 
judge's powers at chambers....1280 
records to be kept............1279 
process, extent Of ....oooooo..o..o. 32 
directed to whom ............. 35 


rules for government of......... 36 


seal, design of........ ee .. 38 
sessions, where held ........... . 18 
number at same time ..... ea. coo 
special, when to be held...... 18 


visiting judge to hold, when.27, 28 
visiting judge, powers Of........ 29 
writs issuable by .....oo.ooooo..oo 15 


supreme court— 
adjournments construed as re- 
CESSES 2.2000. ea 0 
admission of attorneys regulated 


Dr ia rrr ae .. 120 
revocation of licenses, power of. 126 
appeals to, when allowed......... 1716 
chief justice, acting, when and how 
selected A se 12 
Court of TeCOrd s.ccciws sa cs cones 2 
departments, apportionment of busi- 
NESS! osa cd AS . 9 
assignment of judges........... 8 
decisions, number requisite for 
CONCUITENCE sesosecaceeeo ee 
suspension Of........o.... we TO 
time of taking effect......... 10 
hearings iia ae ow ere o's . 8 
quorum of department....... hae „8 
rehearing, effect of order....... 10 
disqualification by consanguinity, 
ete., waiver denied......... wo. 04 


en banc, hearings ordered when... 9 
decisions, number requisite for 


CONCUITENCE cece nennen re 11 
finality Of.........o oo ooo.ooo.o 11 
time of taking etfect......... 11 

quorum Of COUTT...... eee eee eee 11 
reargument, when and before 
whom ....oooo ..... Tree 11 
judges are magistrateS......o.o.... 51 
POWOTS OL aia . 59 
judgments and decrees, effect..... 14 


execution, power Of.......oooo.. 2 
jurisdiction, appellate and original. 1 
aider by issuance of writs, power 
OF. a teas 1 
open except on nonjndieial days... 4 
practice, adoption of rules........ 13 
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process, style and requisites....... 6 


form, court may prescribe..... . 13 
rehearing, vacates department de- 

CISION ..oooooo .ooooooocoroosa 10 
rooms, furnishings, etc., when court 

may provide ...... iras iS 
rules of practice .....o..ooooo.o.o. 13 
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sessions, when and where held.. 4 


trial by, findings and conclusions.. 367 
order of proceedings ....... ..... 368 
United States supreme court, appeal 
to, effect on injunctions........ 1724 
vacancy in office of judge, proceed- 
ings not affected ....... ado 
want of jurisdiction, ground of de- 
murrer ..... ias E 259 
waiver of, not allowed ........... 263 
Courts of Record. 
superior COUrtS ...ooocoommooooor..”.. 18 
powers of, vested in justice of 
peace ..... ena Oe 


Supreme COUrt ..oooooooocomonoo...o 2 
Credibility. See Witnesses. 
Creditors. See Assignment for Bene- 

fit of Creditors. 
right of administration ........... .1389 
Crime. 
falsely charging, actionable, when.. 294 
Crime Against Nature. See Sodomy. 
Crimes and Punishments. See Fines 

and Penalties. 
abandonment of wife or child, punish- 


Ment ...ooooooooroooooo.»» cesses 

abduction for prostitution, etc., pen- 
RILY A ren rene 923) 
corroboration Necessaly..o..o..... 24413 
element of kidnaping .........-- 2410 

abortion, administering drugs to pro- 
duce, penalty ....oooooooooo.o... 97 

advertising or displaying means for 
producing ...ooooooooomoono.»» 2460 

attempt by pregnant woman, pen- 
AUS ra iaa Le DAR 2449 

concealment of birth of child, pen- 
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definition and punishment........2148 

manufacture or sale of drugs or 
instruments to procure ........ 2450 

producing by use of instruments. .2397 
through external injurics, pen- 


A A nates 2396 
witness not to be excused on 
ground of self-crimination...... 2451 
woman taking drugs for, or submit- 
ting to operation, penalty...... 2398 
: accessory after the fact, definition and 
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before the fact, distinetions abol- 
ished ae 2007 
defined esses Sus Eas STET TE eee | 
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triable, though principal not con- 
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trial, when may be had..... .....,2262 
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in felony cases..... TR AU 
accounts, falsifying, penalty.........2661 


accused, rights of— 
acquittal, when a bar...........2315 
bail, when allowable........00...2310 
exoneration, when......... ....2313 
conviction of lesser degree, when. .2308 
only on verdict or confession...2309 
when a bar ....ooooooooooooo..2816 
counsel, right to have............ 2305 
dismissal for failure to prosecute.2311 
bars prosecution for misdemean- 

OFS: er arrasa cos LO 
hearing, right to......... s. ooo oo. 2307 
presumption of innocence.........2308 
speedy trial........... AO 
witnesses, right to meet..........2306 
depositions allowed, when......2306 

right to subpoeda.........o.o.... 2307 
acknowledgment, false, is forgery....2584 
acquittal, when a Dar...o.o......... 2316 
when a defense......... ....2271, 2272 
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A Aula 2673 
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2659 


anarchy, criminal, defined........... 2562 
advocacy by word of mouth, writ- 
ing or actions, penalty.......... 2563 
assemblages of anarchists, penalty.2566 
premises used for, penalty...... 2567 
liability of editors and propri- 
CLOTS ee 2565 
publishing or circulating matter 
inciting breach of the peace... .2564 
witnesses, compulsory testimony. .2568 


animals— 
brands on, defacing, penalty......2594 
imitation, penalt ecreis a 2595 
carcasses of diseased not to be sold 
OF PIVEN AWAYV..... cece eee ees 2541 
burial under ground required.. .2541 
diseased, importation, sale, etc., 
prohibited dene oe 2040 
false certificate of registration.. .2593 
representation as to breed...... 2593 
horses, untying or removing......2659 
malicious injury t0............... 2659 
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of way i bbe week bee eee eens C009 
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vicious, allowing at large, penalty .2538 

causing death, criminal respon- 
sibility of owner............2399 

wild, trapping or destroying in 
parks or cemeteries............2609 
appeals in criminal cases.......1919-1924 
bond not required of defendant...1721 

by state restricted to certain er- 
TOUS. A (10 
time of taking......oooo.....-1718 

imprisonment pending, deducted 
when ...oooooooooooooo..1745, 1750 
proceedings on reversal .........1749 


arbitrator, acceptance of bribe......2322 
bribery of ........ O 
influencing, penalty ....o.ooo.o.. 2320 
intimidating, penalty ...o.o..o....2308 
promising award, penalty .......2326 
armed associations unlawful.........2046 
arraignment, time Of............ 52093 
appearance by counsel, when.....2094 
counsel, defendant’s right to.....2095 
court to appoint, when......... 2095 
name of defendant, true, to be 
ascertained and entered...2096, 2097 


arrest, bail, rights of accused........ 2078 
bail, amount, indorsement on war- 
TANG u.a ee 2079 


breaking open dwelling-house, etc..2082 
escape or rescue, assistance may be 
commanded ...... a eO 
force may be usetd......oooo.oo. 2084 
officer to show warrant..........2083 
process, to whom directed........2080 


service, by whom ..... td USO 
rights of person under........... 2611 
warrant for, when issued........ 2077 
by telegraph authorized ....... 2083 
arrest of judgment, recommittal of de- 
fendant vada Gris 2185 
arson, contiguous fires, when liable for 
Betting, cerrara 2574 
degrees, first, definition and pen- 
BY a ana 2572 
second, definition and punish- 
MONG aaa BEE HN 


ownership of building immaterial.2576 
preparation to set on fire is at- 

o irn a 

set on fire defined.....oooooooo..2 

art, works of, injury to....... EIER TE 


assault, conviction for, on recovery 
from maiming .....oooo.ooo..... 2409 

degrees, first, definition and pun- 
Ishment A akera Cennen 2413 

second, definition and punish- 
MOUT ass eo 2414 

third, definition and punish- 
MED! zarte 2415 

force, when use does not consti- 
CULO ee essen 2416 
indecent, penalty ....oooo.ooo... 2442 
provoking, penalty............ ...2417 

assault and battery. See Assault, 

assemblage, disturbing peaceful...... 2547 
unlawful, penalty.....oooooooo....2950 
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assignment for benefit of creditors, 


penalty for fraud........ 4a 2080 
attempt to commit arson, preparation 
to set fire constitutes.......... 2577 


to commit crimes, how punished. ..2264¢ 
conviction under indictment for 

offense ...... pasao 
attorneys, barratry DY....oo......... 2370 
soliciting business around jails, 
etc., VagrantS......... | | nenn. 
auctions, mock, etc., penalty......... 
automobiles, removal of penalty..... 
intoxication of chaufleur..........25327 


speed regulations. ......... | 
badges of secret and other orders, 
falsely Wort eri A Ai) 
baggage, willful injury to...........2666 
bail, when allowable..... dra) LO 
exoneration OL... creas 2313 
banks, criminal liability for taking de- 
posits when insolvent...ooooo....... 2640 
bar, acquittal, when a...... ER N |: 
conviction, When s.oooooomoo..oo.o.. 2316 
dismissal, when.......... 2319-2. 
barratry, Penalty sss ss scecene seen ases 207 
attorney guilty of, punishment....2370 
constable committing, misde- 
A A E EET ..2371 
justice of peace committing, pen- 


Crimes and Punishments (Cont’d). 

brands, penalty for defacing......... 2594 
imitating, penalty........... ed 

breach of the peace, publieation or 


circulation of matter inciting. .2564 
provocation to commit............ 2417 
break defined....ooooooooooooooroo...21U3 
bribery— 
arbitrator, penalty..........2320, 2322 
juror, ete., penalty.......... 2320, 2325 
labor representative giving bribe 
COG aus E ds 2676 
representative receiving bribe. .2677 


public officer, penalty.......2320, 2321 
referee, penalty. ee £2320, 2322 
witnesses, penalty... .2323, 2324 


bridges, fast driving on, penalty......2718 
injuring or mooring t0.......o.o... 2656 
tolls, extortion of illegal......... 2715 


buckct shops. See Gaming, this title. 


buggery. See Sodomy. 
building defined .....oooooooo.».. sa 2303 
buildings, damaging or defacing..... 2059 


doors of public, to swing outward.2525 
placing on streets or lands of an- 


OMT see en OD 
buoy or beacon, injury to............2656 
burglary— 

degrees, first definition and pen- 


alty o..ooo... EEE ER | DILY Ver eae ara we patton 2578 
beggar is vagrant, When. 000... .... - 2688 second, definition and penalty. .2579 
beyying, employ ment of minors, un- evidence, presumption of intent. .2580 

lawful u... TE ee 2446 possession of burglar tools...... J82 
bigamy, d definition and punishment.. 2453 offenses in commission of burglary, 
consort, when punished ...... er 12454 separately prosecuted .......... 581 
proof of marriage, sufficiency.....2153 tools for, manufacture and posses- 
bills of lading, duplicate, penalty....2646 BON: Less N . ..2082 
failure to cancel...... ste e ce eeee sour! burial. See Sepulture, this title. 
fctitions tt 2644 | burning. See Arson; Fires, this title, 
birds, injury to in parks or ceme- carnal knowledge of female child, pen- 
o aaa ee . .2659 alty .ommoooo.. oe 436 
birth of child, penalty for conceal- penetration, sufficiency of........2437 
ment nm 9459 castration of accused, when......2237 
blackmail, definition and punishment..2613 corroboration necessary...oooooo. 2443 
boat defined. u... 32 ea. 2303 | earriers, baggage, injuries to......... 2666 
boats and vessels, crimes on, juris bills of lading, a relating 
CICTION: arar de ala 2293 to ..........2685, 2044, 2646, 2647 
death through overloading, pen- emplovees, intoxication on ‘duty. dover 
o a aaa aut 2400 willful neglect of duty......... 2529 
through reckless operation, man- engineers, employment of illiterate, 
JN AA tenana 2401 PEDALI AAA Cee age, 2526 
destruction for insurance......... 2634 failure to ring bell or sound 
false lights, penalty for display whistle carta rada 2528 
PUD sb ee ree aang es aw ce pe wea aca os 2654 injuring or endangering by explos- 
injuries to tackle and equipment. .2659 BIVES neuen aes aa 2652, 2653 
intoxication of officers, penalty...2527 intoxicating liquors, drinking on, 
pilots, unlicensed, penalty........ 2545 unlawful oes avn Wate ge 2093, 2694 
ship's register, penalty for false... .2635 profane and indecent language and 
steamboats, unsafe pressure of quarreling, penalty............. 2561 

SUCAM | sink Meese CaS Gee ann sees receipt. for goods, refusal to give..2643 
boilers, unsafe pressure of steam.... ales refusal to pay fare or leave...... 2561 
bond defined ........ a l riding on car or engine to avoid 
bookmaking, penalty .....oo.o.o.o.». a paving fare iia e.. 2561 

PproniDited A 2473 tickets, passenger, larceny of... sires 2607 
books and records, malicious injury. .2660 redemption of unused required. .2649 
booms, malicious injury to.......... 2058 sale, regulation of s.oooooo.....2048 
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train robbery, attempt, penalty...2650 
wrecking, punishment ........-20d1 
castration for rape authorized.......2287 
cattle. See Animals, this title. 
cemeteries, opening graves unlawfully, 
penalty saereseanas iss rear 2491 
roads through without consent, 
penalty AA rn 2408 
certificate, false, by officer, penalty. .2380 
children. See Infants, under this title. 
cigarettes, possession or sale, penalty .2536 
sale to minors, penalty........... 
a ....2445, 2697, 2700, 2701 
other than in original packages.2698 
when containing injurious drugs.2697 
civil rights, penalty for denial......2686 
claims, false audit and payment, pen- 
alty ss cool 
clairvoyant is vagraMt.....oooooo.o..2058 
classification of CrimeS o..oooooroooo 22983 
coercion, punishment ..... EAN 
cohabitation with prostitute, penalty.2440 
coin silver, fraudulent brand on goods 


rennt een 2681, 2683 
eolleeting for entertainments without 

authority...... ANNE 
combination to resist process........ 2555 


commitment to state training school. .2276 
to state reformatory......oooooo.22/7 

common carriers. See Carriers, 

common drunkard, selling liquor to. .2689 
Vagrant sewes ona as AN). 

common gambler is vagrant.........2088 

“common law supplements code.......2299 


compounding, penalty..... dad ao Ol 
evidence on prosecution....... . 2367 
compulsory process, accused entitled 
CO. aaa stance ads ua aan celos 2091 
conception, prevention of, advertising 
, means for, "UNAWl..0 2460 
concert saloons, admission of minors 
unlawful, when ......... e000...2448 
conspiracy, what constitutes..... RER e 


evidence of overt act unneerssary.2383 
forfeiture of corporate franchise. 
WHEN es endeten 
resisting process, combination for.2555 
construction of penal code, rule.....2298 
common law to supplement code. .2299 
continuation of prior actS........200 


former laws repealed.............2301 
revival not elfected by repeal. ..2302 
terms employed, definition........ 2303 
contagions disease, penalty for expos- 
ID DILDO TOs ise cares 2539 
contempt, criminal, punishment......2372 
how. punished year Tr 2273 
conviction, bar, WhtOD.....o.ooooooo..o.. 2316 
defense, when........6. pete ceed lyon te 
lesser erime, We 65544 aw essa 2308 
degree, when........ AS 2308 


more than one offense, sentence, ..2285 
none except by confession or ver- 
EN tee EN 2309 
convicts, competent as witness, .1212, 2200 
foreign, penalty for importation. . 2057 
right to protection, Cte eee eee ee 2288 


Crimes and Punishments (Cont’d). 
sale of liquor to, penalty.........2689 
vagrants, WheD....ooooo...o......2098 
copy of indictment, etc., accused en- 
titled 10° 2055er 2091, 2092 
copyright in play or opera, violation. .2690 
corporations doing business without 
license, penalty ....oooomoooo..2041 
conspiracy forfeits franchise...,...2354 
fraud in stock subscriptions......2035 
issuance of stock fraudulently... .2039 
publishing false reports of condi- 

LION. I. be 
corrupt, corruptly, defined...........2303 
corrupt solicitation, immunity of wit- 

Hesses isn 149, 2150 
corruptly influencing employee or 

ADLDE Wik ca twa ee tae sees ewer 
costs, audit and credit to county by 


state auditor visir 2229 


bills, how made and certified......2228 
complainant to pay, when..... 40000 
before grand jury, enforcement 
SEBIUSL oriol ts eee 2226 
county or city to pay, when com- 
plaint unfounded.............. 2225 
forfeited recognizance, how taxed .2236 
fugitives from justice, liability of 
Complainant ,..oooooomorrroo. 2210 


Judgment for nidos ...2187 
jury fee taxed to defendant, 
WHOM: A ae wae meee poisi aked 


liability of private prosecutor. .. ..2044 
moneys collected for costs, etc., 
belong to county...............2230 
warrants for, issuance and pay- 
ment. by County .6 6s60dse niena + 2229 
counsel, right of accused to have... .2305 
counterfeiting, advertising counterfeit 
MONEY une ET N 
possession of coin, penalty........2091 
search-warrants authorized........2233 


trademarks, penalty........ooo.o.o.. 23906. 
uncoined gold, as nuggets, bullion, 
dust ar rasa 2702 
crime against nature, what consti- 
tuteS ...ooo.oo..». is 542190 
criminal propensity not a defense....2259 
crops, malicious injury t0............ 2609 
dagger. dirk, etc., carrying and con- 
cealing. penalty a4 ssa.) riesaa ara 2517 
dairy products, unlawful sale of milk 
and. Cream seen 2012-2515 


dams, malicious interference with....2658 
dance halls, admission of minors un- 
lawful, when ........ is E T 
dangerous exhibitions, penalty....... 2533 
weapons, carrying or concealing, 
PENAY sirare ies eee cri ZINN 


daytime delinedi ss seis Saas ee art 2303 
dead bodies. See Sepulture, this title. 
death sentence, how executed........ 
O ee 2210-2214 
decency, offenses out of state punish- 
able here......... ee 2254 
definition of criMB.....oooooo.»... 222293 
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defraud, intent as element, showing. .2292 
delay ground for discharge ee 2311, 2312 
dentists, practicing without license. ..2544 


depositions, deemed complete in per 
. 2356 


Jury, When ...ooooooonoson»» 
permissible in criminal cases, 
When uses cu. 2131, 2306 
use before grand julY.....oo...o. 1962 
desecration of flag......... ere 2675 
dikes and locks, injury to...........26596 
discharge on dismissal......... neers cole 
disease, exposing to contagious, pen- 
A ent Ter ert er eee 2539 
dismissal for delay........ PA y E d E2 
bar, when ....... TE 2315, 2316 


nolle prosequi ... ......2314 
disorderly conduct in presence of legis- 


lature, penalty ...o.ooooooooooo. 2337 
houses. See Concert Saloons; 
Dance Halls; Gaming; Opium 
Houses; Prostitution, this title. 
dissection, lawful, when............c489 
wrongful, penalty ........ ssp 2190 


ditches and flumes, injuries to.......2606 
divorce, advertising to procure, pen- 


alty A A tie E | 5 5 
docks and quays, injury: to.... . 2606 
domestic animals. See Animals, this 


title. 
drinking liquors 
ances ..... 


in public convey- 
4602093 


(EE r r S E E E E E 


common carrier to prevent........ 2694 
drugs, administration by intoxicated 
physician ..... EIER Leoni 02 
narcotic, regulation of sale.......2509 
poison, sale without label and 
FECOTG na 2508 
prescriptions fraudulently made 
and presented .........o... 2510, 2511 
wrong or omitted labels, penalty..2507 
drunkard, common, defined.......4.. 2669 
drunkenness: punishment.....2668, 272115 
no defense to crime...........0-- 2258 


sale of liquor to drunkard, penalty.2689 
trainmen, etc., penalty for intox- 


ication eer as as 
vagrant, when ........ ates recess 2688 
dueling, abetting, penalty...... sens al) 
challenging to duel, penalty...... 2420 
death resulting, murder in second 
degree A ave bia wre ed eae TERTE 2394 
fighting a duel, penalty arene .....2419 
provoking a challenge or accept- 
ance, penalty .itseiks. skew oud 2421 


venue, when fought outside state. .2422 


witnesses, participants competent 
BI: cirri ara See ...2423 
duress as defeDSC....oooocoooomooo.. 2206 
of married WOMAD.....ooooooo.o..22)9 
dwelling-house defined ....ooooo.o.... 2303 

electric meters and appliances, tamper- 
LHF Wit Nine ise ee 2657 

transmission lines and appur- 
tenances, injuries t0............ 2656 
embezzlement....... 2569, 2571, 2601, 2604 
decedent’s estate, penalty........1460 


Crimes and Punishments (Cont'd). 
indictment, allegations of........2074 
embracery, penalty.....ooooooo..... 2329 
employees, intoxication of certain 
classes, penalty 
railway, neglect of duties, penalty .2529 
refusal to labor, endangering life. .2533 
service of prostitutes is vagrancy..2688. 
tipping, criminal oifense, when. 
a “peeve ears den $ 2691, 2692 
engineers, “illiterate, penalty for em- 
ploying or acting E Soa sde 23-6 
failure to ring bell, penalty.. 328 
intoxication on duty, penalty.. ee 2 27 
willful omission of duty, penalty..2529 


engines, spark-arresters to be sup- 
plied sorses Barren ent 

enter defined ......o...... comporta 

escape by prisoner, penalty.......... 2342 
aiding and suffering, penalty.2343-2345 
concealing prisoner ........... ee enti 


recapture and imprisonment.... 2341 


ofticer may command assistance. 2085 
evidence, abduction, corroboration 
neccSsSury ........ WERTET 2443. 
abortion, tendeney to incriminate 
no excuse to witness........... 2451 
adultery, proof of marriage...... 2153 
bigamy, proof of marriage.......2153 
carnal knowledge of female, cor- 
roboration necessary ..........2443 
confession ........ eee Rees Meade 151 
conspiracy, overt acts unnecessary .2383 
corroboration, when required..... 2443 
destroying, penalty a ons el 


detention of documents, etC.......2359 


false, penalty for offering.. 2358 
gaming, testimony of player.. BITTE 24850 
incest, proof of marriage........ 2153 
intent in maiming............... 2407 
not to be pleaded in indictments, >` 
LC: nee 2067 
pleadings in civil cases inadmis- 
Sible en careless nennen. 282 
presumption of innocence.........23U8 
rape, corroboration necessarv..... 
ae TET Eu 2443 
receiving stolen property......... 2154 
rules same as in civil cases. TEE 2152 
seduction, corroboration necessary 
ere Ces ececccrecccssrclod, 2443 
slander of woman, corroboration. .2434 
state's, discharge of accused to 
PIVO and errr ee ~162 
exceptions, how taken.............. 2186 
taking and certifying, ete...... 381-397 
executions, detailed account, unlaw- 
fül sua EEE 2461 
fje- and COS sek 2201 
forfeited recognizances .......... 2232 
stay, by recognizance.. .2204, 2205 
exhibitions dangerous to publie a 2535 
dangerous, employment of minors 
unlawful use 2446 
immoral, employment of minors 
JU, UNnlawanl. osas eo... ..2146 
indecent shows unlawful.........2159 
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Sunday performances prohibited. .2499 
explosives, damages caused by, pen- 
Ballv uses era anaes 2653 
death caused by, manslaughter, 
wien. 2.223068 errr rr ree 
keeping unlawfully ..... ja 2504 
placing so as to endanger life or 
property .ssesisecsress E 2652 
transporting, when misdemeanor. .2506 
ex post facto application denied......2294 
exposure, indecent, penalty....... ...2458 
extortion, definition and punishment..2610 
by publie ofiicer, penalty...... ...2612 
of tolls for bridges and ferries....2715 
failure to ring bell or sound whistle 
At CTOSSIDES vera 
false lights and signals to boats and 
CHAINS: a ne 2654 
false personation of another, penalty.2615 
personation of oflicer, penalty..... 2616 
obtaining property by, larceny. .2601 
false pretenses, signature obtained 


BY E rear „2619 
aceommodations from innkeepers 
obtained. DY dudas 2020 


animal or vehicle obtained by....2628 

indictment describing money or 
NOLES ..... 

sale of mines by, penalty.. serca dl 


fast driving over bridge............2718 
felony, cumulative sentenee, when 
rere da seda xro 
ACHACA: Less OO 200 
dismissal not a bar ......... canon 
limitation on prosecutioD....... .2005 
punishment when not fixed.......2265 


females, abduction for prostitution or 
sexual intercourse, penalty...... 2439 
compelling marriage or defilement, 
penally annsie ss ...2438 
employment in saloons, penalty..2689 
indecent assault on...........06- 2442 
placing in house of prostitution. .2440 
seduction, penalty for..... serres etl 
marriage as defense ...........c2441 
selling liquors to .....oo.o.o.o.. ...2689 
slander of, penalty..... EEE A ER 
corroboration necessary ........2434 
feticide. See Abortion, this title. 


final record, what included....... ...2224 
fines. See Fines and Penalties. 

fire apparatus, injury to....... 2519, 2656 
firearms, aiming or discharging...... 2559 


carrying and concealing, penalty. .2517 
sale to minors, unlawful, when... .2445 
setting spring guns, penalties... .2518 
using contrivance to suppress 


noise ..... eee ee re 2802017 

by minors, when unlawful...... 2560 
fires, apparatus for En 

interference with ...........06. 2519 
doors of public buildings | to swing 

DULWATG stews Sata rai #220 
engines operated without spark- ar- 

FOSECTS”. oa rare 2524 


negligently setting or guarding...2523 


Crimes and Punishments (Cont’d). 


obstructing firemen, etc.......... 2520 
setting without permit of fire war- 
den are 222 


smoking where prohibition posted.2521 
willfully setting or refusing to ex- 


tinguish sccccccccvesesesens 2923 

flag, desecration of ....o.o....... 452079 

food, poisoning, penalty ............2516 

milk and cream, sale of......2512-2515 
force, when use does not constitute as- 

SAUE unsre te 16 


as means of escape does not raise 
larceny to robbery ....o.ooooo..2418 


forcible entry and detainer, penalty 


for unlawful force ..............-2008 
foreign conviction or acquittal a de- 
Tense dd 22d A 
jurisdiction not to exclude prosecu- 
tion, o A 2270 
forfeitures for crime abolished....... 2288 
forged or false instruments or records, 
penalty for offering ..........2358 
detention by court ....ooo.o.o..... 2559 
forgery, definition of terms ......... 2590 
degrees, first, definition and pun- 
isbment: ayeneieiesuneis RUN > 
second, definition “and punish- 
ment ee Sparen wa wea ares 385 
false certificate of ‘acknowledgment, 
CONSTITUTOS ua iur 2584 


falsely signing as corporate oflicer. 2586 
genuine signature by one po 
ing another of same name......2588 
misconduct in signing petitions eir- 
culated under law or ordinance. .2589 
pleading in indictment, etc...... 2071 
uttering forged instruments ......2087 
form and similitude in forgery.......2590 


in trademarkS.....oo.oooo..o. e... 2600 
forms of ple:ding, ancient, abolished. 2022 
indictment ee ae 2400 
fortune teller is vagrant ....... EA 
fraud, assays or samples of ore, 
falsifying ........ gaia ways i 2712-2714 
assignment for benefit of creditors, 
criminal responsibility ........ 2633 


badges of orders, falsely wearing. .2626 
bailee of horse or vehicle, acts 


constituting fraud .......... ...2628 
banks, receiving deposits when in- 
solvent Sees EA . 2640 


boats and vessels destroyed for in- 
surance, penalty ...............2634 
claims, presentation of false, to 


public officers ........ A A 
concealing foreign matter in mer- 
ehanlise essa 6000 ass ee 2618 
corporations doing business with- 
QUE NESNESE ose wie vw a 2641 
publishing false reports of condi- 
VON. sur ......2642 
employment of agents, false repre- 
SCHLALIONG A iranin ina 2624 


obtained by false recommenda- 
tions Sane EN eee eters ee Ole 
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false claim presented to public 
A A rt 
manifest, invoice, bill of lading, 
ete., penaltY....ooo.mo ooo... . 2030 
recommendations for employment 
or appointment ..oo...ooooo..2023 
representation as to credit......2620 
execution or record of instru- 
ments affecting title of realty.2621 
fraudulent conveyance, when mis- 
demeanor ....oooooooomooroo.2031 
receiving knowingly, penalty.....2632 
improper use of badges and other 
insignia of orders or societies. ..2626 
innkeepers, defrauding, what con- 
stitutes AA e 2000 
insured property, fraudulent de- 


SLruction ars, 2090 
intent as element, sufficiency 
ecos da y 2308 


license, diploma or permit, use of 
false dr aL 
market price, false statements as 
(Oia daa a 
mock auctions, penalty ....... 22.2630 
removal or destruction of mort- 
gaged property, etc......... 
signature obtained by false pre- 
tensis cisne daa 2019 
stock, false subseripticns to.......2638 
issuance fraudulently, penalty..2639 
reissuance of canceled.........2039 
weights and measures, use of 
LISO" aus OS 


fraudulent conveyances, criminal re- 
EBpansılly aulas eves 2631 
knowledge of grantce, penalty...2632 
fruit trees, malicious injury to.......2659 
fugitives from justice 
requisition of ..... sitos ac dd 2240 
return by foreign government, ex- 
A A es 
rewards for apprehension....22 47-22 
gaming, admittance of minors to 
gambling places, unlawful...... 2445 
betting games, etc., penalty......2 


.2629 


book-making prohibited er 
buckct-shops, definition...........2475 
conducting, penalty ........... 2476 
names of purehaser or seller to 
be furnished eustomer.......2477 
buneo-steering, definition and pen- 
alty Saas TE rea RL TÍ, 
common gambler, punishment....2469 
IS VIERTE dis T 2688 
evidence, testimony of plaver..... 2480 
gambling devices, keeping, pen- 
HEN ass IE SE 
scarch-warrant for ..... Pauls Rees 
seizure and disposition of.......2 478 
pool-selling prohibited....... PR. In 
racetrack gambling, penaltv...... 212] 
swindling by means of cards, ete..2471 
use of building for, penalty....... 2174 


garden injury TO sie rl 


Crimes and Punishments (Cont'd). 
gas meters and appliances, tampering 


A 2007 

Pipes, malicious injury to......... 2606 
gender, masculine includes feminine 

and neuter „ernennen BE RU: 


gold articles, fraud in marking......2054 
governor may commute sentences....2223 
grafting, gross misdemeanor....2333-2335 
by employee .....cssccccssccsesecOl9 
witnesses, immunity........2149, 2150 
grain, malicious injury to. .. 26599 
grand jury, disclosure of transactions 
and depositions, penalty..2378, 2379 
juror acting after challenge al- 
lowed. A fas er 815 
finding and presenting indict- 
MODE un ran are na 2012-2049 
powers, duties, challenges....2025-2041 


grand larceny defined, penalty.......2605 
grass, malicious injury to ...........2099 
gross misdemeanor, punishment when 

not fixed 
guideboards, injury t0....o.oooo......2090 
habitual criminals, punishment...... > 
halls, public, doors to swing outward.2525 
heir, ’ pretended, production of....... 2374 


highways, disturbance on, penalty for 
A neue 
deposit on, of unwholesome sub- 
stances ea cond 
fast driving over bridge, penalty. .2718 
glass or tacks placed on, penalty. .2720 
malicious injury to .............2606 
mileposts and signboards, injury 
LO ace cee 2716, 2717 
unlawful use of traction engine 


.0...0... . 600. 0. 0000000000 2267 


2534. 


(E: EE SE S EE EE SE SE SE E E E 


OR» isso AA NO 
hobo is Vagrant ..oooooooooommo»o...2098 
homicide— 

bail not allowed, when......2078, 2310 
classified ....... eher‘ 
excusable, when ...ooooooooooooo.d04 
justifiable, when ......... BEER ae 2406 
by publie officer, when..... 2. «24009 
manslaughter, definition and pun- 
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no limitation on prosecution...... 2005 
plea of guilty, jury trial neces- 
A Sua near ls 
venue of prosecutions ........+...2016 
horse-racing, on Sunday prohibited....2499 
book-muking, and pool-selling pro- 
hibited ..... rere rr ree ee TE 
prohibited, when ...oooomoooomoo..2/21 


horses and vehicles, removal of......2659 
husband, abandoning wife, penalty. .2444 
ill-fame. See Prostitution, this title. 

impeachment, power preserved........2297 
incest, definition and punishment....2455 


indecent articles, advertising, etc... .2460 
assault, penalty .......... A = 2. 
corroboration necessary. ....eeett3 
exposure, penalty ....cccccessee 2458 
language or conduct ..........2721% 
indeterminate sentence, when may be 


impose „once 2193-2195, 2281 
determination by board of control, 
eilt» naar EEE LAN 


indicted, indictment, defined ........2303 
indictments, offenses prosecuted by...2023 


form and sullicieney ...oooo... 20, re 2076 
setting aside, grounds hen 2099-2101 
variance immaterial, when. .2076, 2156 
acquittal no bar .....ooo.oo... 2117 
infants, abandonment and failure to 
SUPDOTL aaa rung .n000..2444 


age, how may be determined......2257 
beggars, employment as, penalty. .2446 
billiard and pool-rooms, admission 


unlawful, when ......... ae 2145 
cigarettes, and material for, sale to, 
UWL) sao asias e 2 2445 
compulsory testimony, on cigar- 
ette Sales sur eier 2701 
Bale MO werner 2697, 270] 


smoking cigarettes prohibited. .2700 
disorderly houses, admittance to...2445 
sending to, as messenger, pen- 
EN Sr ee 2446 
employment at labor below cer- 
tain ages, when unlawful....2447 
to sell or distribute obscene 
DTAS „ie 2459 
exhibitions, emplovment for im- 
moral or dangerous, unlawful. ..24416 
firearms, sale, when unlawful..... 2445 
use of, when misdemeanor......2 560 


gaming, unlawful to admit to 
gambling house ...ooooo.ooo..o... 2445 

intoxicating liquors, admittance to 
place of sale, unlawful....... 2145 
sale to penalty ais 2445 


juvenile offenders, treatment. . 1980-2904 
obscene literature, exhibiting to. .2409 
opium houses, admission to, unlaw- 


Dl Suse sd Garey otek eG 2445 
pool and billiard rooms, admittance 

to, when unlawful ........ ek 
responsibility for crime ......... 2257 


substitution of child by eustodian, 
penalty a as e 20d 
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tobacco and cigars, sale to, pen- 
alty A OGe ea SOTO EEO 


information, informed against, de- 
DER: see are 
form and sufficiency ........2054-2076 

offenses may be prosecuted by, 
2023, 2024 
injuries to property generally........2667 
injuring U. S. lighthouse.....000....2659 
innkeepers, frauds ODd..ooooooorooo..2025 
innocence presumed ...ooooooooooo....23U8 

insane prisoners, acquittal, special ver- 
dict to be returned .........6--2179 
committed when ..oooooooooooo..«2176 
confinement Of ..ooooooooomooooo. 2283 
discharged when ....oooo.oooo...o. 2176 
inquest of lunacy by court........2283 


plea of insanity ........... ARE 
removal from one institution......2284 
insanity not a defense .......... 42299 
inspection, penalty for selling petro- 
leum without ..... een .. 2905 
insured property, fraudulent destruc- 
tion ¿incas acaso 004, 2036 


intent to defraud, sufliciency of show: 
INP sis ae eier 20d). 2909 


intoxication of employees of railroads, 
steamboats, ete...scsececsesess sana 
not a defense ...ooooomononorooo.. 22) 
intoxicating liquors, sale when not 
BUCO O A ees 2008 
compounding low wines and sell- 


ing as whisky, etc...... EEE 2696 
drinking in public conveyances pro- 
hibited. “access wee se 2693, 2694 
fraudulent prescription by physi- 
Clan rias de 2510 
place of sale, minors not to be ad- 
Mitted cm... ETS e. 2445 
females not to be ‘admitted..... 2689 
sale to Minors .....oooooo.... ....2415 
to drunkards and convicts un- 
lawril zusehen 2689 
saloons, obstructing view of in- 
terior prohibited ......ooo..... 2495 
invoice, making false, penalty....... 2635 
irrigation ditches and flumes, inter- 
- ference with sun 562007 
Jetty injury AM teries is 2656 
Judge denned: Siria pao 00 
judgment, acquittal, vacation pro- 
o ass 472 
arrest of, when ........... 2183, 2184 
attendauce of defendant, arrest to 
COMIPOL ara sentor 
bench warrant for defendant. ..2199 
confinement pending execution. ...2214 
costs, when ........ a da ...2187 
cumulative sentence, when........ 
aa 2179, 2180, 2285 
custody pending issuance of death 
MATADO a es 2219 
death sentence, failure to execute, 
proceedings re ‚22 222 


commutation by governor ..... ‚22: 23 
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infliction of penalty, how........2212 


warrant, to whom directed...... 2211 
defendant informed of verdict 
prior to ....... P eerste 2198 
execution of condemned prisoner, 
Down nr sd 
fine and costs, commitment until 
paid ..... ame 2200 
disposition of ...o.o.oooomo.o.oo... 2189 
execution against property..... 2201 


stay by recognizance ...2204, 2205 
imprisonment to enforce pay- 
MCE. well 
lien: of cda cese LSS 
penalty for not paying over....2189 
worked out, rate allowed. .2206, 2209 
indeterminate sentence to peniten- 


A aaa 2193, 2281 
applicable to sentence to state 

training school ........... ...2194 
minimum limit, when fixed...... 2193 


termination of sentence to state 
training school ....oooooooo...2195 
mittimus to sheriff........ rr 207 


pardons may be granted ne RE 
o ER 1022323 
pleaded in indictment, how. s.a... 2068 
presence of detendant, when neces- 
BAly ancora EEEE E EA 
pronounced by court, when........2190 


recognizance to keep peace, when.2202 


breach, proceedings on......... 2203 
record of death warrants and re- 
riS sauer A A 
reprieves may be granted by bee 
o facpaseesie tesa ewees ..2223 
return of death warrant ........ 2216 
filing by county clerk..... TAN. 
saving clause on repeal of prior 
ACE EEE 2220, 2221 
sentence to penitentiary, form....2208 
suspended, when ......... 2191, 2280 


sheriff ordered to deliver pris- 
oner to penitentiary for execu- 


TION. cur anrea a 2213 
return of proceedings ....... 2211 


suspension of sentence on minors. .2191 
recognizance may be required. .2192 
when permissible ............. 2280 

sustaining demurrer to indictment, 

when final ....ooo.oooooooo...2106 
no bar, when ..... A 2114 


transcript of conviction ..........2207 
vacation on showing of good be- 
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grand juror acting after challenge 


allowed, penalty ........ . e- 2373 
disclosure of transactions. ...... 2378 
influencing, penalty........ E s 
intimidating, penalty ............ 2308 
promising verdict, penalty ....... 2326 
soliciting duty aS .........o.o.o.... 2328 
jury, challenges ............ e. . 0138-2142 
civil practice applicable .........2137 
drawing, misconduct in........... 2326 
fee, taxed to defendant on convic- 
LION ita S nione AES 2227 
misconduct of officer in charge....2329 
number required ....ooooooo.o.... 2137 
A au 2143 
separation allowed, when ........ 2159 
view of place of criMe........... 2160 
waiver, when allowed ........... 2144 
justice of peace, criminal cases be- 
Tore: casi rer 1919-1935 
juvenile offenders, commitment to 
state training school ........ 1984-1986 
kidnaping, definition and punishment.2410 
consent not a defense, when...... 2412 
selling services of kidnaped per- 
SON ran 2411 
venue of prosecution ........66.. 2412 
knowingly defined „rss 2303 
labor of minors below certain ages, 
when unlawful....... ...oo.o.o... 2447 
endangering lite by refusal.......255: 


larceny, claim of title as defense. ¿2608 


commissions, right to, no defense. .2602 
contractor failing to apply moneys 
received to payment of labor and 


material und. aan rs UL 
cumulative sentence, when....... 2180 
defenses of claim of title......... 2608 
part ownership no defense......2602 
right to commissions no defense. 2602 
achica ars ea 2601 
embezzlement by agent or fidu- 
Cary A anderen agdam ons 2601 
grand larceny, penalty .......... 2605 


money, allegations of indictment. .2074 
obtaining property by mistake and 


a ra 2601 
property by false personation or 
false pretense ....ooo.ooo.o..».. 2601 


ownership in part no defense... .2602 
passenger tickets of railways and 
steamboats, failing to cancel, etc.2607 


petit larceny, What I8.cccseseee. 2605 
receiving stolen property.........2601 

EVIDENCE: OF ar, nie 2154 
sale of mortgaged personalty...... 2603 
stolen property, disposition of..... 2609 


value, what and how ascertained. .26UG 


RAVOT ae ee 2192 
verdict, judgment 0d............2187 
jurisdiction, justices of peace ....... 46 
offenses on Sane and boats....2293 
POISONS, aussen unsre 2010 


state courts not “ousted by foreign, 
when ...... seo nO 
superior court .......... ae 10 


jurors, acceptance of bribe ..........2322 


bribery of @eeeeesesteeeee @ TUE || 
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legislature, disturbing, gross misde- 
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Meanor Sys wis tee dd EANNA 2337 
disorderly conduct in presence of .2337 
intimidation of member, gross mis- 

ACMEANOr oases be sad os eae ow 2337 
witness, refusal to testify before 

legislature or its committees... .2338 
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lesser crime, conviction when........2263 
letters, concealment of, penalty......2660 


opening unlawfully ...... 1... ....:..2008 
sending complete, when........ . 2274 


lewd or dissolute person is vagrant. .2688 
lewdness, definition and penalty.....2458 


libel, definition and penalty..... at 
evidence of truth .....ooooooo.. 21597 
excuse as defense .....ooooooo... 2425 


furnishing libelous information, 
penalty EEE E RR | 


Justification sure NE 2425 
liability and defense of editors, 
Fe Era is 2427 
malice presumed, when .......... 2425 
pleading in indictment .......... 2070 
privileged communications ....... 2430 
publication defined ............-. 2426 
reports of publie proceedings privi- 
legoed; wien as seen 242 
suppression of publication, offering 
A E 2132 
threatening to ieee penalty... .2452 
Venue ..ooooomo.»o. A 9498, 2429 
limitations, in Ademen ie ....2005 
eases punishable by imprisonment 
in penitentiary .6cssesseesceee 2005 
computation where indietment set 
side sata Sed sess FE 2005 
none in murder or arson resulting 
ARA E E T 2005 


literature, obscene, unlawful to sell 
OF SHOW o.oooocoo..»o».». 


logs, etc., defacing brands on, pen- 
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AY as waa wees | 
Imitation of brands ..... ET EN 2395 
lotteries, advertising drawing, pen- 
alty sus e... 2165 
definition and punishment........ 2464 


disposal of real or personal prop- 
erty by means of, penalty....2466 
advertising, unlawful....... .. 2466 
leasing building for, penalty....2466 

maintaining oflice for registry, 


BIC. dE a 2466 
foreign, criminal code applicable 
LO: aa 2468 


insuring ‘lottery tickets, penalty. .2467 
advertising offers to insure.....2467 
selling tickets, penalty...........2469 


machinery, injury tO0.....ooooooo.... 2659 
maiming, definition and punishment. .2407 
liability for assault, when........ 2409 


manner or instrument immaterial .2408 
recovery aS defense...ooooooo.o....2409 


malfeasance by oflicerS.........2009-2571 
disqualifies public officer.......... 2289 
malice, maliciously, defined.......... 2303 


malicious mischief, attempt to commit 
train robbery <.ceccccvss execs. 2691 
baggage, injury to..... ee 2666 

damaging propertv and endanger- 
ing life by exploding substances. 2653 

endangering life and property by 
placing explosives.......0......2602 
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discharge firearms at trains, etc.. .2650 
false lights and signals to boats, 

railway engines, €tC....ooo.oo..2054 
falsifying accounts ......oooo...-2001 
gas, electric, steam or water appli- 
ance, interference with........ 2657 
injurics to improvements, etc., on 
public lands......oo.oo.o..2/04-2707 
tö.-railroad «csi ar cond 
to United States lighthouse.. .... 2659 
interfering with dam, reservoir, 
boom- OF Ple ccoo een 2658 
letters and telegrams, opening and 
divulgine cional 2662, 2663 
mileposts, injury to, penalty.2716, 2717 
property injured or destroyid..... 
EEE EEE, 2659, 2667 
publie utilities, injuring.......... 2656 
interfering with, penalty. .2657, 2658 
signboards on highways, injury 


LO: ebb d Ses eee a EEA 2716, 2717 
tampering with books, papers and 
Tecords. ins ER TE 2660 
throwing missiles at trains....... 2650 
trespass on railway trucks or land 
Ot ADONE „.0200 805 e503 2664, 2665 
malicious prosecution, penalty.......2369 
manifest, making false, penalty..... 2055 
manslaughter. See Homicide, this 
title. 


marked, stamped or branded defined. 
marriage, compelling under threat 3 


defilement ........ eier 133 
proof of, in certain cases........2153 
solemnizing unlawfully .......... 2671 

masked persons, assemblage prohib- 

ited. O 2553 
allowing use of premises gross mis- 

GEMEANOF sus sed ns sees ewes 2004 


mayhem. See Maiming, this title. 
medicine, practicing without license. .2544 
regulation of sale and prescrip- 
LION: eu ...2507-2509 
meetings, disturbing, penalty........ 2547 
messages, telegraph, tampering with.. 
Perry mer Ce Bone, 
divulging, penaltv ......... cee oe 
opening unlawfully .............. 2663 
mileposts, injury to...... 2656, 2716, 2717 


milk and cream, sale generally...... 2513 
sale in cities of first class, regula- 
LIONS was Stee wees we 
skimmed, defined ....cscccceceees 2515 
unwholesome defined ............ 2514 
minerals, robbery of eevee or ap- 
pliances ........... in 2703 
assay, etc., falsifying.. 
mines, fraudulent Sale Of, 2711 
ores, altering assays and samples.. 
ee ARA Eee 2711-2714 
miscarriage, producing, penalty .2397, 2398 
misdemeanor, compounding, when and 


how CEE SE S 1010200000000 e.» .2126-2128 
compromise, when authorized..... 1964 
definition ¿cera euere 


limitation on prosecution.........2U005 
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neglect of duty by officer con- 
stitutes .2268 
prohibited acts constitute, when. 2269 
punishment, when not fixed by 
BLALULE . ', sabes seeisies rss 0200 


misfeasance and nonfeasance, when 
not punishable.......ooomoooooo..221 
misprision of treason... ‚2319 
missile, deadly, throwing in public 
place ...... .2559 
monuments of boundaries, malicious 
injury nenne 2000 
mooring to bridges and buoys........2606 
morphine user is vagrant.. . 2688 
mortgaged realty, removal of improve- 
ments, etc., penalt .....2709 
murder. See Homicide, this title. 


names, indictment by wrong name....2058 
true, to be declared and en- 
tered ..ooooooc.o.. ee 2096, 2097 
narcotic drugs, regulation of sale... .2509 
navigable waters, obstructing........2656 
crimes on, jurisdiction...........2293 
neglect defined ...ooooooooooconoso. 2303 
negligence defined . . 2303 
neyligent, negligently, defined. . eo 0O 
new trial, grounds for..... seine: . 2181 
application supported by aflidavit, 
when ...... Un 82 
next of kin, false persunation........2374 
night-time defined ....oooooooooo... 2303 
night wanderer is Vagrant.....ooo.o...2099 
nolle prosequi, how obtained........2314 
nonfeasanee constitutes misdemeanor. 2268 
not punishable, when............2279 
notices, legal, removal or destruction. 2656 
nuisance, public, definition of...2500, 2501 
abatement authorized 
deposit of unwholesome substance 
on highway .. 
explosives, keeping unlawfully... .20v04 
transporting, when misdemeanor. 2506 
lottery is 
maintaining or permitting, penalty. 2502 
oil and petroleum products, sale of 
uninspected, penalty ........ 2505 
brands to be effaced on empty 
barrels 
number, singular includes ‘plural. sea 
plural includes singular..........2303 


oath defined aan yaa 2354 
jury, oath of... 
obscene literature and pictures, 
me etes, la Wills 2459 
indictment, sullicicney of allega- 
TIONS: sae EEEREN re No 
obstructing firemen, penalty......... 2520 
extinguishment of fires........ tta Sag 
justice by resisting process......2599 
Public olier ser 2672 
offenses prior to Penal Code governed 
by laws existing at time of com- 
MISSION austauschen 2294 
ofice. appointment to, penalty for 
offering. reward errar ea 
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oflicer, acceptance of bribe..........2321 
appointment as, offering reward, 
penalty u. cede doves nr 230 
briberv of a ee) 
concealing or destroying accounts.2569 


conviction forfeits oflice.......... 2289 
corruption in oflice, penalty. .2334, 2335 
dehned- unse a 2303 
escape of prisoner, connivance in. .2345 
extortion by, penalty.....r...... 2612 
failure to pay over moneys re- 
CEIVED. er need 


false audit and payment of claims.2381 
certificates, penalty „2380 
official reports, penalty........2350 
falsely certitying acknowledgment, 
forgery user a coe 
falsification of accountSs.......0..2569 
homicide by, when justifiable.....2405 


impeachment and removal, power 

preserved una ae au 2297 
influencing, when constitutes graft- 

ING een OS 75 
interference with, penalty........2331 
intimidating, penalty ...... asi 8 03 
intrusion, willful, into office, pen- 

Ally ancla oes wen dad 2336 
legislative member, intimidation 

DE Senne ER 2901 


malfeasances not specified, penalty.2570 
misappropriation of public funds. 
ones. ...2569, 2571 
misconduct relating to juries.2327, 2329 
mutilating or falsifying records. ..2348 
nonfeasance, willful, misdemeanor. 2268 
obstructing, gross misdemeanor. 
err rrr eT rr ye TT 23 31, 2672 
official functions, grant to another, 
penalty 
Oppression in office, penalty.......2611 
personating, punishment . 2336, 2616 
records, falsifying, mutilating, 
Ele- sien thie Vee wees Se varia ai ere ai 2348 
refusal to receive rn into cus- 
A nas Aas 2364 
to arrest or aid in arrest.......2365 
resisting, penalty ..... Cee tecnees 
gross misdemeanor r..ooooo...o.. 2331 
surrender of oflice, penalty for 
TOLUSAL vater 2336 
taking personal property from 
custody, penalty......... o... 2340 
treasurers, misappropriation of 
public: funds uud, 


oils, uniuspected, possession and sale.2505 


pipes, malicious injury to......... 2606 
opium-houses, admittance of minors, 
UNlAWIn) «nia ee 2445 
joints, maintaining or visiting... .2670 
üser Is VACTAN be te 2688 
oppression under color of office, pen- 
DIY’ ea ee See ne 2611 
orchard, injury TO cuidan 05550 
Owner A as UN 
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ovsters and ovster-beds, injury to... 
palmist is vagrant... 
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papers, tampering With.............. 2660 
pardon, governor vested with power. .2223 
parole of prisoners, wheN............ PEs? 
parties to prosecutions......... 2007, 2008 
pauper criminals, attorney’s fees, how 
Paid warnen AAA 2305 
_pawnbrokers, defined ....ooooooo.o.. 2487 
interest, rate allowed..... ER. | 
penalties ...oo.ooooo.. eee ee N 
record of transactions............ 2481 
inspection by ak at- 
torney and police............2482 
reports to chief of police. OS ..2483 


retention of property pledged....2484 
sale of pledyed property, limita- 
tION A errr ee 2486 
peace, preservation of.......... 1936-1918 
pedigree, false representations as to..2593 


perjury, affidavit or deposition, when 


Lomnleler ear ra 2356 
allirmation, false, same as false 
OND: ee (GRIER Wee Meee LOS 
degrees, first, penalty. Spader oti! 
second, penalty ....ooo... .....2333 
ignorance of materiality no de- 
LODSO ac 0090 


oath and swear defined...........2354 
pleading in indictment...........2072 
Subornation Of .....ooooooom.o.o.»...2300 
attempt, penalty ......oooo....2361 
witnesses, conviction of perjury 
renders incompetent .........1212 
incompetency, no defense.......2355 
irregularity in swearing no de- 
TCDS nassen 2355 
offering false evidence... 122 91, 2358 
statements by, not known to be 
true, effect ceil wees esas 2357 
summary commitment, may be 
ordered A akae oi 2359 


“person” defined ......ceceaees 2011, 2303 
includes corporations and govern- 
ments ...... i (ee Ged wee ee eee eC R. 


persons punishable ......oooooooooo 2204 
accessories ..... eee be whe see ol 
Principals: sus en 2260 
soliciting law business around jails, 

etc., are aa PMA 6 
without visible means of support 
aro vagrants ..nestorserss saa 088 


personal property defincd............2303 


personating public officer............ 2336 
personation, false, to claim interest in 
estate, DEHAallv ernennen serie 2374 


petit lareeny. See Larceny, this title. 


physicians, fraudulent prescription 
by ....... . 9. 000000. a LO 
narcotic drugs, Preseribing of....2509 


practicing without license, penalty.2544 
prescribing when intoxicated caus- 
ing death, penalty....o.oo....o..2402 


pictures and photographs, obscene, 
penalty for selling or exhibiting..2159 

pilots, acting without license........2515 
intoxication on duty, penalty......2527 
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pleading and practice— 
acquittal on account of variance, 
NO Dar san: 2117 
or conviction, when a bar......2113 
answer to indictment, &tC........2098 


UME TOT rennen es 2098 
compromise of misdemeanors, when 
and DOW san 2126-2128 


continuance and recoynizance....2121 
demurrer or answer on denial of 
Motion 2530 ET ee 03 
prounds Of .icccess eee RE A Uo 
judgment on, when final..... ...2106 
discharge on failure to indict....2119 
dismissal, effect Of...ooooooooo. «2122 
after indictment ...ooooooooo..2123 


bar in misdemeanors........... 2125 
not a bar in felonies....... A daa 
where no speedy trial.......... 2120 
failure to plead after O 
demurren: serra ci aa 2107 
judgment on demurrer, no bar....2114 
nolle prosequi abolished ee 2124 
order setting aside indictment, ete., 
no bar to prosecution.......... 2104 
plea of guilty, made by defendant 
in open Court.......oo..... 22110 
court may hear testimony......2116 
Of ANSANICY enua 2174 


of murder, jury impaneled......2116 
of not guilty, effect of..........2112 
court to enter, when..........2115 


wiıthdrawal Zossen SÓ 
pleas of defendant...............2108 
form of HIV... 2109 

punishment imposed only on con- 
VIELION wesen 2118 

refusal to plead, plea ‘of not guilty 
entered <6 sco es asus sess TETTE ES 
resubmission, effect of..........- 2103 

setting aside indictment, grounds 
for motion ............ 2099, 2100 


information, grounds for motion.2101 
stolen property, recompense to 
prosecutor and oflicer........ 2130 
restoration to owner...........2129 
sale not to affect title..........2129 


poisoning food, drinks and medicines, 

Cle. abras ECEE EERENS 2516 
poisons, sale without label and record .2508 
narcotic drugs, sale and prescrip- 

LION: ete a kaw teed EE wees oe 00s ROLO 
pollution of water supply.......2542, 2543 


pool and billiard rooms, admission of 
minors unlawful, when........0..c449 

pool-selling, penalty ...oooooooomomo. 2121 
prohibited Saws Sees ee 2473 

practice in justice’s court. e e e e o 1920-1935 


preliminary examinations— 

bail, manner of justification... ...1956 
certification to superior court.....1963 
complaint and warrant......o...1919 
compromise of offenses, when.....1964 
costs against complainant, when. .1954 

abstract to be transmitted.....1966 
depositions, when taken and used.1962 
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discharge of person accused, when.1954 
on bail, wheN......o.ooo.........1957 
hearing and adjournments........1952 
magistrates may associate others. .1958 

pursuit and apprehension of party 
charged ........ 
recognizance for appearance.1951, 1952 
forfeited, action on........ oe -1965 

to appear before justice of 
peace, When ....oooooooooooo-195 
testimony, how taken...........-1953 

witnesses recognized, how and 
when .ooooooooo»oo.o. . . 1959-1961 
commitment for failure to give..1962 

prescriptions, fraudulent, penalty for 


giving .. 


(EE SE EE EE E . 


principal, Who 18....ooo.oo...... 0.2200 
prior offenses, existing laws to govern.2294 
prison, prisoner, defined........ .....2303 
prisoners, communication with, pen- 
ay ass are 2377 
escape, penalty ...o.ooooo..... ....2342 
aiding, penalty ........ conto 


concealment of prisoner........2 
connivance of officer, penalty...2345 
custodian suffering, penalty....2344 


insane, confinement ....o.o.ooo....2293 
parole, when ...o.oooo..... Perr erry 14.12 
recapture and imprisonment......2341 
rescue of, penalty..... IRRE E 
transfer from one institution to 
another .....ooo..o..o.o. O 


working prisoners in county jail..2279 
prize-fighting, penalty for aiding or 
engaging iM ......... ee 2556 
partics may be arrested and recog- 
nized not to commit offense....2557 
proceedings to preserve peace, appeal 
D Susan eee sees 1922-1924 
affrays in presence of magistrate.1946 
commitment to jail, when........1941 
complaint of threatened offerse...1937 
costs, complainant to pay, when. .19+42 
against defendant, how enforced.1913 


discharge of defendant, when..... 1942 
on giving bond ........ eva 1944 
examination of accused......o.o.. 1938 
recognizance when danger appre- 
hended ....oooooooomoon.. «+» 1910 
deposited, Whert......o.como.... 1915 
prosecution for forfeiture, remis- 
SION) coa eN 1947 
surrender of principal by surety, 
COCER Le ....1948 
warrant, when to issue........... 1939 
who may issue process..... oon oe 1936 
process, combination to resist....... 2555 
service on Sunday prohibited, ex- 
COPE sun ew ewe es 2497 


procedure as to commitment and rec- 
ognizanees same under information 
AG indictment zii. Deane eenia 2052 
procreation, prevention, when author- 
ized .. 
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prohibitions of statute, violations con- 
stitute misdemeanor when........2269 
property defined .. . . 2303 
malicious injury to, penalties. 2650-2667 
prosecutions, how commenced......- .2023 
prostitutes are vagrants........++--: 2688 
accounts or interviews of, denied 
publication er er Aa 
cohabitation with, penalty.......- 
earnings of, acceptance.......... 2440 
prostitution, abduction of female for 
purposes of 
placing female in house of, pen- 
alty ...ooooooo.oo.... nee 2440 
protest, false, penalty for making...2635 
publications prohibited, when....... .2461 
public buildings, malicious injury to. .2656 
conveyances, liquor not to be drank 
I, ...o.oooooomorccor. 2093, 2094 
offenses iD......oooooo.oooooo.. «2001 
indecency, a misdemeanor ......2/21% 
lands, malicious injury on... .2704-2707 
officer. See Officer. 
utilities, malicious injury to...... 2656 
interference with certain. .2657, 2658 


racetrack gambling, penalty........ .2721 
use of premises for, penalty..... 2721 
railroad, railway, defined..... cepo enia 
railroads, crimes on, jurisdiction.....2293 
baggage, willful injury t0........2066 
employees, intoxication, penalty.. 2027 
neglect of duties, penalty...... 2529 
engineers, employment of illiter- 
ate ... 
failure to ring bell or 
whistle 
false signals or lights, penalty... .2654 
malicious injury to, penalty...... 2650 
obstruction of trains, penalty.....2030 
property, injuries t0.......o.o..o..-. 2056 
throwing missiles or discharging 
firearms at traiMS.............. 2650 
train robbery, attempt, penalty. ..2651 
trespass on track ...oooooooooo».. 2664. 


rape, definition and punishment. ..... 2435 
corroboration, necessary..... 2155, 2443 
penetration, sufficiency of........ 2437 
punishment by castration.........2287 
threat of, to compel marriage, pen- 

A A ioen erizo too 
real property defined.....o.oooooooo... 2303 
removal of fixtures from mort- 
gaged ...ooooo». Pere re rae 2709 
receiver of stolen property is vagrant.2688 
receiving stolen goods, penalty.......2601 
evidence ss beac dass nn 2154 
recognizances, See Recognizances. 
action on, by prosecuting attor- 


... 0... . 4... 60.550 E E E 
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sions 
costs, fees and charges, how taxed.2236 
deposit of money in lieu.........2089 
execution, stay Of...ooooooooooo.. 2202 
forfeited, judgment ...ooooo.oo... 2231 
forfeiture of bond or money, 
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judgment vacated on production of 
defendant ....ooooooooomooo....2299 
officers may take. nee sas AUST 
taken by peace officers, certifying 
and recording .....o.o.o.oo.o....-2088 


in open COUrt....ccceccsccceces 5086 
records, alteration or concealment, 
PCDAIY 434554605 sewn we ganas. 2347 
false instrument, offering for rec- 
OFG see oe ees 2349 
final in criminal actions includes 
what: nenne 2224 


mutilation or falsifyi ing by officer.2348 
referee, acceptance of bribe, penalty.2322 
bribery of as a ao O 
influencing, penalty ....o.ooooooo...2320 
intimidating, penalty ...........2308 
promising decision ..ooo.o.o.oo.o.o... 2326 
registration of animals, fraud in... .2593 
of trademarks, fraudulent ........2099 
religious assemblies, disturbing......2499 
ucts prevention of, penalty..... ..2498 
remedies, civil, preserved...... 2295, 2296 
removal from office, power preserved. .2297 
repeal of prior criminal statutes de- 
elared:. actaws nenn RE) | 
does not revive former law......2302 
enumeration of express repeals...2304 
SAVING Clausen stesu .....2006 
reprieves, governor may grant......2223 
rescue of prisoner, penalty..... .....2339 
retaking, officer may command as- 
Bistance 6225202, we .....2085 
reservoirs, malicious injury to......2658 
resisting public oflicer, penalty...... 2331 
process, combination for, penalty.2555 
rewards, See Rewards. 
rights and remedies, civil, not affected.2295 


of accused on capital charge..... 2091 
on charge of felony ............ 2092 
riot defined ........... a 2548 
punishment spice bat 2549 


robbery, definition and punishment. .2418 
sluice-boxes, vein or lodes, ete., on 


COMS esa ci 2703 
train, attempt at ...o.ooooo.oo.... 2631 

Sabbath-breaking, definition and pen- 
AN na abuse ant aati 2494 


observance of other dav excuses. .2496 
process, service prohibited, except.2497 


racing horses prohibited ......... 2499 
religious acts and assemblies, dis- 
PUP, Lead ais hare 2198, 2499 
theaters and shows, exhibitions 
prohibited. sea 2499 
saloons, common drunkard, selling li- 
GUT 10: Seiser 2689 
convicts, admission or sale of li- 
CUOTS. LO vers adeGa eee eeawass 2689 
female persons, employment, etc., 
PTOLIDITCA: rise shee ee eas 2689 
obstructing view of interior..... 2495 
search-warrants, issuance of........ 2237 
contents and directions ......... 239 
counterfeit coin and apparatus...2238 
destruction Of ers lernen 2240 


execution of warrant ....oooooo...2240 
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gaming apparatus +...oooooooo...2208 
destruction Of ..oooooooooooo... 2210 
stolen property ......oooooooo...229/ 
restoration to OWNeT ...oooooo..22t0 


second-hand dealer, defined..........2188 
penalties o ena DS 


record of transactions ..... so. 2191 
inspection by prosecuting attor- 
ney and police ......ooooo....2482 


reports to chief of police.........2483 
retention of property ....o.o.oo. 2484 
seduction, penalty ..... isis 2441 
corroboration necessary......2100, 2443 
marriage as defense .......2..-.-ctt] 
sentence, cumulative, when ..........2289 
commencement of, where no appeal 


see Ver dibs aan en 1140 
where appeal taken........ 1745, 1746 
imprisonment pending appeal de- 
ducted ...... ER alee .....1745 
indeterminate may be imposed....2281 
limit may be fixed = board of 
control ....... eee ee s2252 
suspended, when ....... janie abies » 2280 


sepulture, burial or cremation, peu 


opening grave, etc., to steal body, 
collin, vestments, etc., pen- 
A ei 2491 
road through cemetery, penalty.2493 
receiving body wrongfully disin- 
terred sus | 
sewers and drains, injuries to........2006 


sexual crimes, detailed account un- 


lawfül sec 2461 
Organs, disease, etc., advertising 
cures, prohibited ...... een le 
signature defined ............- er 2303 
obtaining by false pretense, pen- 
A E 2619 


signboards, injury to, penalty..2716, 2717 
signs and notices posted, injury to. .2656 


on real property, penalty ........ 2659 
silverware, fraud in sale of.....2680-2653 
slander of female, penalty........... 2433 

evidence, corroboration necessary. .2434 

justification „esse eee 2433 
smoking, where prohibition posted, _ 

PEÑAS ara cdi e 21 
sodomy, definition and punishment. 24: 26 


soil and stone, digging or taking... .2059 
Soliciting subscriptions for benefits, 


ete... unlawfully osea 00% see 
spring-guns, penaltv for setting..... 2518 
state reformatory, first offenders com- 
mitted 10: edited urea was soe 3 2277 
training school, juvenile offenders 
committed to skied ots bse we ate ae 1980 


steamboats, unsafe pressure of steam.2532 
engines and boilers, death through 
reckless operation manslaughter. 2401 
sterling silver, fraudulent sales.2680, 2683 
stolen property, disposition of.......2609 
restoration to OWN€F....o.ooooooo..2129 
search-warrant for ..oooooo...o...223/ 
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strike by employee, eE ag TA 
penalty A depen ee ..253 

subornation of perjury, "penalty... ...2360 
attempt, penalty .......... e... .2301 

substitution of child, penalty........2375 

suicide defined ........... pasas. 2300 
aiding or abetting crime.........2387 
attempting, penalty .............2380 


abetting attempt, penalty...... 2388 
incapacity of person aided no de- 
TONBO sea Geeks ale 2389 


Sunday. See Sabbath- -breaking, this 
title. 


supersedeas, appeal effects ..... ......1745 
support of wife and child, willful 
neglect, penalty ....ooooo.o.... 2444 
recognizance for payments toward. 2444 
suspension of sentence, when........2280 
swear defined ...cccsccseveccesesescuot 
swindling, punishment ....ooooooo.. «2171 


tackle and equipment of boats, injury 


tn ern eed be Masser 2659 
telegrams, tampering en or divulging 
Dar ¿0e.« 2060, 2662 
opening unlawfully .............. 2663 
telegraph and telephone lines, injuries 
WO EEE 2656 
messages, intercepting or interfer- 
ine with dioss ALO 
tense, present includes future.......2303 
terms in criminal code defined....... 2303 


theaters and shows. 
this title. 
throwing glass or tacks on highways. .2720 


See Exhibitions, 


ticket-scalping, penalty .............2648 
redemption of unused passage 

tickets. cesse siwen erg 2649 

timber, malicious injury to..... wees 2609 


tipping employees, punishment. .2691, 2692 
tobacco, sale or gift to minors, un- 
lawful ..sseccscecceeee RE 
tolls, illegal demand, penalty. EU) 
traction engine on highway, failure 
to stop ........ 
trademarks, affixed, "when deemed to 
A ee rrr erry + 
counterfeiting, penalty ...... ee ke 
displaying goods with false, pen- 
A ond wweleuwasee es 2997 


fraudulent registration, penaltv..2599 
trade unions, bribery of representa- 
LIVE? gue awe eee és 22.006207, 2077 
train robbery, attempt ....ooooooo...26)1 
tramp is Vagrant ...oocoooooro....2038 
transfer of prisoners ...oooommmmooro..22/8 
of insane conviCtS....oo.oo.o... . 2284 
treason, definition and penalty ee 2317 
evidence necessary for conviction.2317 
levying war defined .....oooooo.. "2318 


misprision of, penalty ........... 2319 
treasurers, public, misappropriation 
Of Tündi raras oe saves nerd 
trees, injury to an 2659 
trespass, advertisements affixed to 
property, penalty.o...u.02005..2708 


on railway track ....ooooooo.o.....2064 
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on land of another............ . . 2665 
warning against, sufficiency. . 2665 


trials and verdicts — 
accused, presence necessary, when.2145 
absence from trial, when allowed.2146 


right to speedy trial......2132, 2312 
committed, when ....ccccecsees-2li 
conduct of trial .......... sereas elos 
continuance, when granted..... ..2135 

state not entitled to, when......2136 
conviction or acquittal a bar, 

WHOM 220245 A eee a 2166 


verdict or confession necessary.2133 
criminal insanity defined.........2173 


discharge of defendant to give evi- 


dence, effect .oooomooo......«2102 
when discharged .......06..-..2176 
docket entries ....... ee 


evidence, confession as ........,.2151 
corroboration necessary in rape 

and seduction 

libel, truth of matter charged. .2157 
marriage, proof in adultery, big- 
9 


amy and incest .............. 2153 
receiving stolen property, neces- | 

Sary Proof A 2154 
rules in civil actions, applica- 

ple EEE 152 
state’s, when ‘defendant may. 
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variance as to ownership... 


felonies, former conviction, charged 
when senses venseae reer lie 
cumulative sentence, when.....2179 
jury to try and return fact....2178 
insanity, how and when pleaded. 2174 
jury trials, number of jurors... .2137 
. Challenges, peremptory, number 
allowed.............. 2138, 2139 
to panel, when allowed...... 2140 
for cause, when allowed....2141 
for conscientious scruples as 
to capital punishment......2142 
civil rules applicable. .2137 
custody of 
discharged without 
when ..2165 
oath to... EPERE A E R. 
view of place of crime........2160 
waiver, when allowed .......... 2144 
mental irresponsibility defined....2173 
mistake in charge, defendant held, 
when 
petit larceny, former conviction. .2180 
cumulative sentence, when.....2180 
practice as, in civil actions...... 2158 
punishment, court and not jury to 
NX. puta dans 2172 
questions of law, court to decide.. 
right of accused to have counsel. .2131 
to have witnesses: aussen 2131 
to meet witnesses face to face.. 


prejudice, 


depositions allowable, when...2131 
to process ...... ee ag 2132 
to speedy trial.......... 2132, 2312 


separate trial, if demanded. .....2161 
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special verdict on acquittal of in- 


sane person ....oooo..». RA E 
state’s evidence, accused may give 
WHEN „cs nes 42102 


subpoena for state’ 8 witnesses....2136 
time of trial isso ar 2312 
allowed for preparation.......2132 
venue corrected, how ............2104 
verdict against a portion of those 
charged, when .....o.ooo.o.o... 2169 
degree of offense, any inferior 
to charge may be found......2167 
form of ....... re rere rr) Uy 
offense included in that charged. 2168 
reconsideration, when .........2170 
rendition of ...... A eseli 
Witnesses, Competency ...oooooo.». 2147 
attendance, compulsory .........2148 
defendant as ........... teases 2148 
immunity in bribery, etc., cases 
TORE A 2100 
instructions where defendant 
does not offer himself.......2148 


undertakings ineluded in term bond. .2303 

unlawful assemblages, penalty....... 2550 

destruction of property by.......2552 

masked and disguised persons....2003 
meetings to advocate anarchy 

ros eens adan 2000, 2901 
owner of premises permitting un- 
lawful assemblage of masked per- 

BONS: sous rere ASE: 

refusal to disperse after warning.2551 


unwholesome substances, deposit on 
Highway ars canos eo00n00.2087 
vagrants, proceedings against... .1967-1979 
vagrants, who are .........o. .......2098 
value, ascertainment in larceny........2606 
variance, dismissal for, effect........2316 
acquittal on ground of, no bar....2117 
ownership of property, effect.....2076 


vehicles, intoxication of those in 


Charge une ee 2527 
venereal diseases, advertising cures 
prohibited. sense handen 2462, 2710 


venue, Accessories tried where..2017, 2262 
change of, proceedings to obtain 


a ¡usa 2018, 2019 

consent of parties ........ 2020 
recognizances On Ben ce 2021 
eriminal sending of letter. nu 2274 
duel outside state....... a 2422 
Homicide eds rr en nenn 2 018 
Kidnaping nennen ds 2412 
DDGl unser aan 2428, 2429 


offense committed in one county..2012 
in two or more counties......2013 
in one, property taken to an- 


othe IE - 88s eto erie eeeveecee eee ee .2015 
mortal wound in one, death i in an 
other county ....... scores 2010 


near county boundary.........2014 
wrong county, corrected how....2164 

verdict to specify degree or attempt, 
when ....... iaa dd 


See Trial, this title. 
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verification of informations.........2051 
vessels. See Boats and Vessels. 
vineyard, malicious injury to........2659 
war, levying, what constitutes....... 2318 
warehousemen, mixing goods, penalty. 2645 
receipts in duplicate, when mis- 
demeanor u. 2646 
cancellation on delivery of prop- 
erty A 
fietitious, penalty ..... et 
refusal to issue, penalty .......2043 


water-meters and appliances, tamper- 
ing with.......... pto aT 
pipes, malicious injury t0...ooo..2096 
supply, pollution of....... rs pe 
impure, penalty for furnishing. .2543 


weapons, deadly and dangerous..... 2517 
aiming or discharging at persons. .2059 
spring-guns, penalty for setting. .2018 
use by minors, penalty...........2360 


weights and measures, use of false. .2637 


wife, abandonment and failure to sup- 
port, penalty cc 2444 
duress of husband no defense.... 2250 


witness, abortion, testimony com- 
pulsory "sis A | 
acceptance of bribe .............2d24 
attendance, prevention of, penalty .2363 
DIibery Of wann sehe di 2023 
right of accused to compel.2148, ul 
commitment for perjury. TETTETETT "235 54 
Competency ..oooooo..... AR 
of person guilty of bribery....2330 

compulsory un in gaming 


CASOS un sen" ee 2480 
eonvicts, competency "and credibil- 
Hy ri Suna ne Weite 2290 


criminal anarchy, self-crimination 
NOt tO €XCUSC...ooooooooooo ooo. 208 
defendant aS ....ooo..... sos 2148 
ducling, self-incrimination no ex- 
cuse to participants ...ooooooo..2423 
fees, allowance Of c.oooooooo.o.... 498 


immunity Sree ee ee 2149, 2150 
incompetency, no “defense in per- 

JUL Eee ees ora ewe 2359 
incriminating testimony not used 

against, when ......... rere eA | 


perjury in giving, punishable. ..2291 
indorsement on indictment and in- 

formation users 2043, 2050 
instructions to jury respecting...2148 
refusal to testify before legisla- 

ture or committee, penalty......2338 


right of accused to face...... ....2306 
testimony not known to be true, 
CHCCE. een er rere Sys 
woman. See Female, this title. 
words and phrases defined..... e e e e 2303 
working prisoners in county jail....2279 


writing dehied oscars ic... 2903 
Criminal Anarchy. See Anarchists. 


Criminal Conversation. 
costs limited ini 248 055% E Wi 
justice of peace has no jurisdiction.. 45 


Rem. Wash. Code, Vol. I.—88 1393 
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Crops. 
landlord’s lien .....ooooooooo....1188-1190 
lien on for labor...............1188-1190 
procedure governed by law on log- 
A cease o L1008 
malicious injury t0....ooooroo......2099 
right to, on redemption.........600, 602 


Cruelty. 

ground for divorce ......ooooooo.o... 982 
to animals. See Animals, 

to children. See Infants. 

Curtesy. 

tenancy by, abolished ........o...o.o...1343 


Dairy Products. 
milk and cream, regulation of sale 
AAA c6..oo.oe.s as 2012-2010 


Damages. 
allowance on appeal, when.........1738 
assessment, jury may on default.... 411 
accounting, reference when neces- 
Sary essee ee ALL 
defendant may demand rer ta 201 
attachment in actions for, when..... 648 


death by wrongful act............. 183 
dissolution of injunction, when 
awarded aia ed OU, 737 


ejectment, what recoverable.796, 799, 800 
eloignment or injury to logs, etc....1181 
embezzlement of effects of deceased 
Person sun sun una 1460 
eminent domain............895, 913, 926 
excessive or inadequate, ground for 
new trial eT CE ET 999 
executor’s or custodian’ s neglect to 
produce will .......... usa L202 
fraudulent sale of realty........1532 
exemplary, for malicious attachment. 654 


failure of officer to execute process 


in justice’s court, CtC....oooooo.o.. 1776 
forcible entry and detainer, what re- 
Coverable ana ra . 827 
habitual drunkard, injurics by, who 
Hable: errores O lise 
injuries to pea or property by 
boats, lien on. boa as N a 
nuisance, action for. as ER . 943 
personalty, detention of...... a a he | 
BEUUCHION. zu cam ai ee ees 186 
trespass, willful injury, trees, etc., 
treble allowed ............ cs... 939 
usurpation of office, claim for.......1037 
action for, when may be had...... 1042 
venue, actions for injury or detention 
of personalty A ... 204 
waste, treble allowed............... . 938 
witnesses, injuries arising from non- 
attendance ...ooooo.... let, 1902 
Dams. 
malicious injury t0....oooooooo......2093 
Dead Bodies. Sce Sepulture. 
burial or cremation required.........2100 
interference with, penaltv........ et 
opening grave to steal body, ete.....2491 
receiving body wrongtully disin- 
teriel Sis ue win gun eet a o wee ws | 


| Death. 


appeal not affected....oooooo. ooo... 
attorney’s, effect of..... ae a axes ae >00 
effect on limitation of actions....... 
ground for vacation of judgment, 
WHOIS asien 
objection by petition and affidavit 467 
wrongful, action for............5 ... 183 


Death Penalty. See Homicide; Crimes 
and Punishments. 


Debtor and Creditor. See Absconding 
Debtors; Assignment for Benefit of 
Creditors; Joint Debtors. 

creditor may apply for guardianship 
of insane person, when...........1675 


Decedents' Estates. See Descent and 
Distribution; Executors and Ad- 
ministrators; Wills. 


December 25th. 
legal holiday 


Decency. 
offenses against, out of state, when 


.0.000000000000090000000 61 


punishable here....oooo.oooooo...22094 
Decisions. 
of superior court, limit of time in 
PIVING o E 39 
filing, when ‘rendered out of county 
Where heard ...cccccccccsccsee 42 


Decoration Day. 
legal: holiday... 00 6l 


Decrees. See Judgment. 


Deeds. 

certified copies as evidence..... 1260, 1261 

execution by commissioner to convey 
FEAL, estate. wann 606-611 


specific performance of contract of 
decedent ... .1614, 1615 


form and effect........oo.... .. 1616 
executors and administrators........ 1516 
form and record in assignment for ben- 

efit of creditors ....o.oooooooo..... 1088 
information to annul.......... 1047, 1048 
sheriff’s, on execution or foreclosure 

A .........8U3, 604 


Default. See Judgment. 


court commissioner may grant....... 85 


judgment by, when authorized....... 411 
proot required, when summons by pub- 
heation ass essas 411 
set: aside, Wet is osc dec sie tbe be ds ... 412 
Defendants. See Parties to Actions. 
denned sive ee saath een . 154 
demand for assessment of damages... 251 
failure to answer, judgment......... 411 
fictitious name designated by defend- 

AUD ES .. 306 
parties adverse to plaintiff.......... 159 
refusal to join as plaintiff to be 

defendant veces sass teren 189 
several, judgment and procedure..... 407 
summons, manner of service........ 226 

by publication, when conceals him- 

BOIL var mar os esate ENER 228 


personal service out of state...... 23 
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Defense. 
facts constituting to be set up by an- 
swer ee re ee 271 


Deficiency. See Mortgages. 
Definitions. See Words and Phrases. 


Delay. 
ground for discharge of accused.2311, 2312 


Demurrer. See Pleading. 

Dentists. 

practicing without license, penalty...2544 

Depositions. 

amendments, how made.............1244 

attendance of witnesses compulsory, 
o AA er GEEAE 235, 1240 

power of superior court to en- 

force es ee... ...o. E 0020060 1236-1238 


before whom taken in state........-1233 
out of the state....o..oooooooooo.1239 


cases in which may be taken........1231 
commission to take, how issued......1240 
interrogatories, service and settle- 
MONG: see ‘tis wie ww ae ....1240 
committing magistrates may take....1962 
complete, when deemed, in perjury...2356 
court commissioners may take....... 85 
criminal actions, when permissible... 
en .oooonossosss. 2131, 2306 
incorporation in record, how....... .. 390 


judges and judicial officers may take.59, 60 


jury not to take out....... EEE COL 
justices’ courts, taking and use on 
trial arene Mele ns as ......1907-1909 
narrative form permissible...........1214 
notice of taking........... ide 1090 
time of may be 
ai nahen ..00...,1234 
to nonresident by publication... .1241 
objections to evidence, how noted....1244 


perpetuation of testimory— 
application for order............1249 
hearing Ol nennen 1200 
notice Ol osc sss se saws eskea 1230 
AAA avisa LLO 
commission to take testimony....1251 
manner of ie on interroga- 
CONOR? are ‚1252 
objections, when may be made... 1253 
order for examination, when......1251 
return and filing... .cccesseceees 1253 
use on trial....... coccvcccvsevccelcaa 
probate of wills, wheNn.......ooo.o.o..1298 
return, how made... scans. 1219 
subpoena to WitNCSS...o.oooooooooooo.1235 


taking and certifying....ooooooo... 1242 
time of Takin aca scan a 
trial de novo on appeal, use of...... 1248 


use allowed on hearing for specific 
performance of decedent’s con- 


Aie E E T nie wits uriar DO 
before grand juTy......oo.o...... 1962 
in another action, when.....1246, 1%17 
On ak usa ine FR ate 1244, 1245 


witnesses, attendance before notaries, 
ete., superior court may enforce. 
. 1236-1238 


Deposits in Court. 
executors, etc., to cover debts not due 
or disputed claims..... aa E 
moneys deposited, loan Of........... 747 
order for making, WheD...ooooooo... 748 
how enforced .cccccccccccccseees 746 


Deputies. 
clerks of supreme and superior courts 
MAY APPOINt....c.cececosessees T8 


duties and powers of. E 
not to practice law. .—.—....... .....0 127 
prosecuting attorney may appoint... 115 


Descent and Distribution. See Execu- 
tors and Administrators; Wills. 
advancements, how considered.......1348 
amount of, as affecting share.....1349 
death of decedent to’whom made. 1353 
effect on distributive shares.1349, 1350 
where widow and issue survive. .1360 


realty advancements, effect on 
share ........ aaa S's en 1350 
refund of, not required......1349, 1350 
value, how determined...........1: 352 
what deemed to De........... 21351 
allowance to widoW.....ooooooo..... 1364 
effect of advancements on....... 1365 

brothers and sisters, when to share es- 
tale sn aeg .......1341, 1364 


children’s share on decease of parent 
ver 13841, 1312, 1564 
community property ....o..oooooo.o...1342 
debts against estates barred, when...1368 
liability of existing estates......1371 
descent, rule as to adopted child....1699 

distribution of separate personal prop- 
erty wann ee eats es 1364 
escheated estates ..... 1356-1363 


estate set apart to family as exempt. .1468 
“heirs” construed .......... e.c.....1309 
homestead .......oo..... oo... OF] 
illegitimate child, rights of... ......1345 
property of, how descends........ 1346 
inheritance by right of representa- 
LION. creara EEE R 
issue of decedent defined....... .. e. 1304 
joint tenants deemed tenants in com- 
MOD ¿.ooo.so. ceseccsccceee 000, 1344 
kindred, computation of degrees.....1347 


next of kin, when entitled to share 
estate iii 1341 
computation of degrees of kindred.1317 

parents, when property of children 
descends to....... .1341, 1346, 1364 
posthumous children, inheritance by..1355 
real estate defined....... ee ...1354 
rights of heirs and devisees in....1366 
rule of descent....oooooo.... 1341, 1343 

survivorship between joint tenants 
abolished . 1344 


title to realty vests in heirs and 
devisees, when .......... .....1366 
confirmation of title, although no 
administration ........o.... .1367 
community realty, how vests ‘on 
A 3.6.4 4 rawin sd eh ..1370 
widow’s share in husband’s separate 
ESTADO rn ae ca SEN 
in community property........... 1342 


in separate personalty......1364, 1365 
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Descent and Distribution (Cont’d). 
widower’s share in wife’s separate real 
estate ER 
in community property...........1342 
in separate personal property.....1364 


Desertion. 
Devise. 


Dikes. 
malicious injury sure .2656 


Disabilities. 
action not to abate, when............ 193 
availability under statute of limita- 

LIONS od ad 174 
cumulative disabilities, ‘rule as to.... 175 
ground for demurrer, Wh8D.......... 259 
limitation after removal, actions of 

adverse POSSESSION ..ooooooooo.o . 790 
persons under, time for contesting set- 

tlement of estiteS..ooooomo.o»... 
suspension of statute of limitations 


See Divorce. 
See Wills. 


LOE: A occas ice bees ee ee sad05,: 169 
Discharge. 
of accused on dismissal of prosecu- 
tion eeeeeeeee .6..5905000000000000000080 


Discretion of Court. 
appointment of receiverS....ooooooo. 741 
bail amount OL. «sees ca caos 10 

in criminal Cases ¿...ooooooo.»....2078 
change of venue in criminal actions 
is as ld, 2020 
commitment to state training school 

and state reformatory......2276, 2277 
indeterminate sentence, when imposed 
src cad, 2281 
insane ‘prisoner, place of confinement. 2283 
suspension of sentence, when........2290 

ON minors, WÍl€D.....oooooooooo. 2191 


Diseases. See Contagious and In- 
fectious Diseases; Health; Animals, 


Dismissal and Nonsuit. 


eoe@eseeseseeeo 2 @ 


ACTIONS: anna RE I BT 
indefinite pleadings........... ioe OD 
appeal from orders discontinuing ac- 
O aL CLO 
time of taking ........ Da «1/18 
delay in bringing accused to trial...2312 
failure to prosecute criminal charge..2311 
judginent of, when granted...... ... 408 
nonsuit, granted when........ se... 403 
judgment of, efíert......... ceses 410 
supplemental proceedings, discontinu- 
ANCE omar... cewek eae ae DET 
Disorderly Conduct. 
as contempt of court.........06. 1039 
in presence of legislatnre, penalty.. 2137 
indecent language or behavior. .....272112 


Disorderly Houses. 
admitting minors, penalty..........2449 
cohabitation with prostitute, er 


employees are vagrantS......... .2688 
enticement of female into, penalty.. 2439 
pl: wing female in. ...9.....be.....o.o 2440 


Ditches. See Drains. 


miaiicious: Injury LO. rc 2096 


fer) 
Go (ee) 
SS SSS SS Sse R- 


Divorce. 

advertising to procure, penalty......2163 

annulment of marriage, WheN......o. 983 

appeal, effect on remarriagl...o.oo.. 991 
trial de DOVO...o.oooooomooomor.o. 996 


both parties dcemed applying, when.. 987 
children, provision for minor........ 989 
eross-complaint by defendant........ 986 
decree, duty of court in rendering.... 996 
effects dissolution of marriage.... 990 
to prohibit intermarriage with 
third persons, limitation........ 
defense by prosecuting attorney, 
when ».ooooooooosoroosnsosossoos 
grounds for ... 
interlocutory orders 
jurisdiction of superior court.. 
jury trials dispensed with.......... 
limitation on intermarriage with third 
persons 991, 
violations to be prosecuted for con- 
tempt 
marriage pending appeal void....... 
naine of wife changed......... 
practice governing civil actions ap- 
plies .. 
proof required before decree. 
property of parties, disposition of.. . 
residents only may maintain action.. 
summons by publication, when...... 
Dockets. 
justice of peace, duty to keep and 
entries 
Docks. 
malicious injury t0...ooooooooooo....2096 
Doctors. See Physicians and Sur- 
geons. 
Domestic Animals, See Animals. 
Double Damages, 
viuuecziement of effects of deceased 


993 
991 
994 


997 
935 
.989 
984 
228 


IE SER FEIERTEN ie ge aleiee qe gat O 


DESOUN ae e........1460 
fraudulent sale of realty by executor, 

CLC. .omoooooso.»». eee ie OE 
Dower. 
tenancy by, abolished..............1343 
Drains and Sewers. 
malicious injury to pipes or mains...2656 


injury to ditches or flumes.......2656 
Druggists. 
labcling drugs wrongly or omitting 
labels. ns are e.. 2507 
narcotice drugs, regulation of sale....2509 


poison, sale of without label and rec- 
OT ae 2508 
presentation to, of fraudulent pre- 
SEILPLIONS noe nn 911 
Drugs. 
administering by intoxieated physi- 
cian, Manslaughter ..... aa 2102 
narcotic, regulation of sale.... 2569 
prescriptions fraudulently made and 
presented  ...ooo.oo.. censos 2010, 2511 
wrongly labeling, penalty. ..ccccesss «2007 


Drunkards. 
common drunkard defined....ooo... s 2009 
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Drunkards (Cont'd). 
drunkard is vagradt....oo....... 22688 
drunkenness, punishment.....2668, 272113 
ground for divorce, when........ 982 


no defense to crime..... UNE T.) 
habitual, persons may be adjudged 
BI. Aa .1708 


certificate of convictions by justice 
OF Pence Sure nas 109 
complaint, who may make........1709 
allegations requisite ....ooooo.-.1709 
fees and costs........... .o......1/11 
injury committed while intox- 
icated, who liable..... TETT 1713 
list to be posted in drinking 
HOUSES: neigen 1714 
order adjudging one an habitual 
ATUDKATO conce sa 110 
vacation of, proccedings and 
SHOWING. 200 vanas asa NEL 
selling liquor, to, penalty. sa 1412 
summons and hearing....... 2451,10 
sale of liquor to penalty........... 2689 
trainmen, boatmen, etc., penalty for 
intoxication ............ RUE 2327 
Witnesses, intoxicated persons incom- 
petent bees ee wess nenne een 1213 


Dueling. 
damages for death, action by widow, 
ete, er ee ee ee 
fighting or assisting, penalty... .2394, 2419 
punisument for fighting.....ooooo...2119 
for challenging, abetting, etc.....2420 
for attempting to induce challenge.2421 
venue of prosecution........ era 02422 
witnesses, self-inerimination not to 
EXCUSE une ae euere ea A423 


Duress. 
defense in criminal cases, when...... 2256 
wife cannot claim, because of hus- 

band’s presence ..cccosccescessacue 


Dwelling-house. 
definition eS OS 


Ejectment. . 
action against tenant, effect on land- 
lörd AA AITANA 794 


heirs, devisees and assigns, same 
rights as their predecessors.... 787 

quieting title ........... esco... 783 

unlawful detainer, pleadings...... 835 
proof requircd of plaintiff...... 836 


adverse claimants under donation law. 


Priofifies: ae deta exes ae vasa BOS 
alienation pending seen, effect... 803 
appearance and answer by landlord.. 792 
damages recoverable ......... ps i!) 
evidence admissible ............ ... 794 
expiration of plaintiff's right to 

POSSESSION: Mares 800 
improvements, recovery for by ac- 

cupying claimant ..... EEE; 

* judgment on counterclaim........... 799 
CILGEE: N sisas SUG 
vacated, when .......... ccccecee 806 


effect on possession. ....ceeeees 807 


Ejectment (Cont’d). 
legal owner, who deemed to be...... 
a. ica 788-790, 808 
liberal construction of statute....... 791 
limitation on action for......eec.e. 786 
mortgagee cannot maintain......... 804 
new trial, when default obtained on 
service by publication......... 806 
no effect on possession...sece..-- 80T 
pleadings, what to contain.......793, 794 
possessory action for land, who may 
Dring uw area inida .785, 809 
substitution of landlord for tenant. =. 192 
judgment, effect Of...oooomocoooo. TOE 


superior title prevails........ ee IAA 
survey and admeasurement, order 

EOD, scares wens neers ‘Gites aes 801, 802 
tenants in common, proof necessary to 

recover against cotenants........ 805 
unoccupied and vacant lands........ 159 
value of improvements and taxes paid 

as COUNTEFCIAIM: aura 797 
verdict, what jury shall find..... 795, 798 
Elections. 
legal ‚holiday sun ... 61 
Blectricity. 
injuries to transmission lines........ 2656 


interference with appliance, penalty.2657 


Electric Light and Power Companies. 
right of eminent domain extended to. 934 
entry upon lands for survey...... 935 
procedure for appropriation....... 936 
Embezzlement. 
by fiduciary, larceny...........2601, 2604 
by public olle noc. coimas 2569, 2571 
estates of decedent, civil liability....1460 
citation to recover property......1461 
indictment, allegutionS.....oooooo.o. 2074 
Emblems. 
of secret societies, falsely wearing...2626 
Embracery. 
improperly influencing juror, arbitra- 
tor OR TOÍCICO dera 202) 
Eminent Domain. 


appeal, time for taking...........06. 931 
construction work not stayed, 


WDED. een , 932 
effect of (EE Z SE S ....n. ...e. OO ee» eee 931, 932 
waiver of ...—. 0 8 0 0 0000 0 01 9,1 0 0 0 1 1 98 0 0 951 

corporations, adjournments ......... 924 


claimants may procure money, how. 930 
conflicting claims, how deter- 


Mined aus peta aver so 930 
damages, assessed how........ a 926 
appeal, effect on payment...... 929 
paid, how ..... A as Q29 
judgment of appropriation........ 927 

against state lands, how made 
CICCIIVE: cathe kes cee cede. tenes 928 
damages (2224s sag ae 926 

necessity for appropriation, deter- 
MAIN ATION wunder een ies 925 
notice, contents and service...... 22 

service, where state is defend- 
ADL reed Beute . 923 


petition, requisites OL nes 92) 
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Aaminent Domain (Cont'd). 
trial, how conducted....ooooo.oo.. 926 
counties, authorization to condemn 
lands; „uw 
county purpose, what i8.......... 905 
indebtedness contracted, how 
treated eier DOS 
levy ot tax to pay cost.......... 902 


procedure ..... a UO 

right extended tO0...oooooo.o....... 9U3 
eiectric power companies, right ex- 

fended) to ns Dot 


procedure for appropriation...... 936 
right of entry ou lands for sur- 
VOY sure a DON 


publication of notice in, when author- 
A een 239 

railways, appropriation of right of 
way through canyons, passes, etc.. 933 
school districts, adjournments........ 909 
appeal, time for taking.......... 918 
effect of cs J19 
waiver Of ........... ` 
authorized to condemn lands ER 
compensation to be for full value. £ 
costs, liability fOPe vce. va ewes . 
feces to county clerk only on ap- 
peals 
judgment for damages and ie 
priution 
jury. impaneling 
PIONS rete patas A 
view of premises y ee ole 
WAIVE? nesta Geka ans 
notice, contents and service. ras, 908 
parties, how designated.......... 920 


@eeeeeeteteneteenrteeevteeeeeeaeeteeese 


Pelion: naar ey 
public necessity, determination of. 910 
trial, how conducted............. 912 
verdict, nuniber of jurors required. 914 
state, adjournments ...... Cee eee ONO 
appeal, time for taking.......... 899 
eect Or 555% insert S99 
waiver ol sereisas Seed ee NOA 
award and costs, payment........ 990 
claimants, payment of..... ee ANE 
conflicting claims, how determined. 897 
damages, how assessed........... 895 
appeal, effect upon payment.... 896 
HOW DOUG een rer 896 
judgment of appropriation. ...... 896 
LOE damages era N 
jury, how ealled........... «wise SH 
notice, contents and service..... . 882 
petition, requisites Of............ SO] 
public necessity, determination... 594 
trial, how conducted............. 805 
Employees. 
Intoxication of certain classes, pen- 
ANG? 4 Gayey ¢ ee TA | 
liens of. See Liens. 
railway, neglect of duties..... ae 2009 


refusal to labor, endangering life....2533 
tipping, criminal, when........ 2691, 2 


wages of. See Master and Servaut. 


Engineers. 
acting as, whcn unable to read, pen- 
DIU. ger aan ...2526 
employment of illiterate, penalty..... 2526 
failure to ring bell or sound whistle 
at CIOSSINES .....oo.oo.».» een A 
intoxieated on duty, penalty........2527 


locomotive, exempt from jury duty.. 97 
willful omission of duty, a ....2529 


Engines. 
spark-arresters to be supplied........2524 
traction, on highway, failure to stop 
for team ..ceccccccceccceceeees 2719 
Equity. 
forms of action abolished............ 
of pleading abolished... 
jurisdiction of superior court........ 15 
reference of cases of equitable cogniz- 
ance .... 
triable by court without jury....... 318 


Error. See Appeal and Error. 

grounds for new trial...cooooooooo.. 399 

harmless disregarded ...oooooooo.o.. 307 

reviewable on appeal.....oooooooo... 387 
by court committing...........-. 387 


Escape. 
limitation of action against sheriff... 
oflicer may command assistance to re- 
TAO 2090 
prisoner escaping or attempting, pen- 
ayo 22 206% See 2342 
aiding, penalty iso do 
concealing prisoner, penalty......2516 
connivance by officer........2344, 2345 
custodian suffering escape........2344 
recapture and imprisonment......2341 


Escheats. 
attorney general, dutieS.............1363 
estates of decedents escheat, when. ..1356 
administration of ........ a 1357 
sale of personal property.......1358 
settlement and accounting......1360 
supervision of tax commission..1359 
distributed and unclaimed..... ..00..1605 
moneys, payment into treasury......1360 
permanent school fund, inures to....1362 


161 


prosecuting attornevs, duties........ 1363 
real property, sale and management. .1362 
recovery DY ACTION. nn 1045 


tax commission, powers and duties...1359 
record of escheated property and 
proceedings On ...ooooooo.....1361 
Estates. 
for life, created by will, reversion... .1334 
partition, contingent and vested, pro- 
tection of..... ¿Us RR ee 


Estates of Decedents. See Descent 
and Distribution: Executors and 
Administrators; Wills. 

Eviction. 

of execution purchaser.............. 592 


Evidence, 

abortion, self-inerimination no excuse. 2451 
abduction, corroboration necessary. ..2443 
lm Sion to avoid continuanee..... 322 
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Evidence (Cont’d). 

adultery, proof of marriage.........2153 
arbitration, rules Of......... ee AT 
arrest in civil actions, proof required. 750 


bigamy, proof of marriage..........2153 


carnal knowledge of female, eorrobor- 
ation required ...ooooooooo..» .2443 

certified copies of letters testamen- 
tary, otes 22001380 
challenge to, judgment 0N..,........ 340 
conditions precedent, Bee .. 288 
confession in criminal cases....... .2151 
conspiracy, overt acts unnecessary...2383 

corroboration required in sexual 
Crimen Lan das ido 
criminal cases, same rules as civil....2152 


depositions ..ooooooomoooo..o... . 1231-1248 
specific performance of decedent's 
Contract ..ooomonoroorcooooso «1630 
destruction of, penalty....o.oooo.o.-2362 
detention of documents, etC.. eo ee oo e 2399 
documentary— 
- books and papers, copy of by 
Party ..ocooococoocooonocos: 1262 


inspection of ..... EEE oc 
order for inspection, penalty for 
disobedience ........++.. ....1262 


eourt records, authenticated how..1254 
deeds, bonds and mortgages, cer- 
tified copies A8....ooooooo.....1260 
foreign judgments, effect as.1255, 1256 
foreign laws, printed copies as... 1259 
ordinances of cities, copies as..12601% 
publie records of executive officers. 1257 
recorded instruments, certified 
copies as ..... i Morgane wie oie a 1200 
scal, aflixing by impression...... 1258 
statutes of other states, printed 
copies a8 ..... i ae i ae ee N | 
tax dceds on sales to county...... 1261 
writing, when read with proof of 
genuineness ...ooooron.oo.ro....1263 


failure of proof.......... eens ee sa SUL 
talse, penalty for offering..........2358 
gaming, testimony of playcr.........2480 
incest, proof of MarridgC........ A T 
Incorporation in record of written.... 390 
insufliciency as ground for new trial.. 399 
intent in maiming....... ee „2407 
judgment, when jurisdietion shown.. 287 
judicial notice of private statutes.. 289 
matters of, not to be stated in 


inilietments ardeo santans pr OL 
ordinances of municipalities...... 291 
libel and slander, applicability of 
defamatory matter ............ 292 
Mitigating circumstances, admis- 
sibility ..... ee eee re ae 295 
newly discovered, ground for new 
CHa) AA deer ea sates cta 300 
añidavits showIMB:...ooeonssrian.. 403 
perpetuation of testimony...... 1249-1253 


pleadings not decmed proof on trial.. 283 

not to be used in criminal cases... 282 
presumption of innocence ........... 2308 
rane, corroboration necessary...2155, 2443 
zeceiving stolen property............2lo4 


Evidence (Cont'd). 


referees, admission or rejection be- 
LOTO anne een oto 
report to contain rejected........ 375 
seduction, corroboration necessary 
sie es „uonen..2155, 2443 
slander of “female, ‘corroboration nec- 
IE a EEE TE T RE E 
state’s, discharge of accused to give..2162 
testimony of witness on former trial, 
admissibility .....oooooooooo.o.... 1247 
wills, establishment of..... e... 1298-1302 
certified copies, admissibility.....1304 
record Of aS ..ooooooooooorooooo.1305 
contest of, what admissible.......1310 
written instruments and accounts in- 
admissible, unless verified........ 284 


Examination. 
parties. See Witnesses. 
preliminary ....oooooo.o.o...... 1919-1966 


Exceptions. See Exceptions, Bill of. 

actions and proceedings affected by 
statute cesa 90d 

arbitration .......oooooooooooo...424, 425 


award of arbitrators ............... 424 
charge to jury, manner of taking.... 384 
construction Of act.......o..o..... ¿e 397 


criminal prosecutions, how taken....21S6 
decisions and rulings subject to...... 352 
definition of.......0.0u. 0000000005 391 
entry of in minutes ed eae die Rares a NO 
form of taking and noting.......... 386 
review on appeal ....ooooooooooo... 387 
taken When ....scccescsccescccevecs 88 
taking on trial ............... ea oat) 
trial by court, manner of taking.... 353 

by referees, rejection of evidence.. 315 

findings and conclusions....... ... 3393 


Exceptions, Bill of. See Exceptions. 
amendments tO conca 389 


bill, what constitutes .......o.ooo.... 338 
brief, limitation on filing extended, 
WHEN. sus ER Oe 
certificate, form and execution...... 391 
certification upon change or death of 
TINO sure ans a DI 
certiorari, may be filed in........ ...1007 


eonsolidated cases, how certified..... 396 
depositions, etc., how incorvorated.... 390 
enlargement of time for filing....... 393 


filing, time Of.........oo.... een. Ono 
irregularities, effect of. savin we esa Verde eee 
mandamus to eompel certification..... 391 
record, what deemed part of..... ee 


return of copy to appellant.......... 394 
statement of facts, settling and cer- 


IIND see CR 358, 339 
Execution. 
adverse claims to property levied on 
Salis sane Os aa 573-577 
affidavit and bond of claimant. ... 573 
costs, how taxed........ a DAL 
Judgment „us, ass est 
parties, how designated.........6. 976 
return of officer.......... es DIN 
sureties, justification of..... eases O14 
CPG): aussage 900 
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Execution (Cont'd). 
ärtest. On. ara eier 01S 
assiguee entitled to. sas 919 
contribution among joint debtors.... 593 
subrogation to rights of judgment 
Creditor uses seinen usa 998 
countermanded, when .c.oooooooo.o... L727 
county to which issued. ..........914, 516 
criminal cases, for fine and costs....2201 
stay of, by recognizance....2204, 220 
decedent’s estate, not allowed 
ACIS: una ersten 
deed, when execution purchaser to 


(EE E E 060 4 9. .*. € 


Dave use s eee cose oe C 
deficiency on mortgage foreclosure. .1123 

notice of sale ..... ee 
docket, public record....... cooororo. 444 

entries in, specificd....... een 448 
enforcement of judgment by..... «ee 012 
eviction of purchaser, recovery...... 99 
executor, ete., entitled t0............ 019 
excmptions from........ oooo.o.... 528-572 

homestead ...... .....923-0602, 563-572 
forcible entrv and detainer.......... 827 
franchises subject to ...oooooooo..o.. 520 
garnishee in justice’s court subject 

LO: sites weed Sew Ree Renae 18:36, 1837 
garnishment procecdings..... 694, 695, 698 


homestead subject to, when. cris 008 
imprisonment on ..oooooco... Kee Ole 
insane ward, how enforced against...1670 
issuance authorized ..oooo..oooo o... 910 

limitation on . 510 


(EE EE E E E EE E eeeoeeeeeste 


against the person, to wh: it county. 516 
judgment confessed without action.. 419 
satisfaction of, entry on docket, 

ei A ty: 400 
justices’ “courts rae are LOU LSO 
by whom served ...ooooooooo.....17062 
Kinds: Of 00 rs as Ol 
levy, entry of 4.00 insere 418 
franchises daros ee Oe) 
generally ..... A E E 578 
homestead, proceedings to subject 
ASG Ree, ee ce. .9031-301 
Joint realty A Ole 
joint personalty ...o.ooommmo.o..... 980 
sale UNGER vespa. Re Re: > 
notice of sale, how given........ 982 
newspapers, in what published.. 582 


principal’s before 

EDEN anne ee | 
realty, entry in book of Ievies.... 449 
retention of property by debtor... 581 
writ authorizing ...... 


mandamus, judgment for damages and 


surety’s prop- 


COSTS nase ET ee 1024 
moneys collected on, disposition of.... 515 
personal property, mortgagor's in- 

terest subject to sale............ 1115 


property subject t0...oooooooo....918, 520 


sales— 
bill of sale of personalty.......... 586 


certificate of riscos caos DOL 

conducted how ..... AA 983 

possession during redemption 
period. aura dr 2002 


513 | 


Execution (Cont'd). 


postponement, when .....ooo...o.o. 585 
real property, allotment by acre- 
BUC: 25 ose AAA 588, 589 


absolute when leasehold less than 
two ycars A O54 
confirmation of sale ........... 591 


form and manner of...... Soe eee 
proceeds, disposition of ........ 59I 
resale, when had ........o.oo... 991 
return by sheriff ............. . 590 
striking off to highest bidder... 590 
subject to redemption ........ . 584 


redemption, by whom ............ 594 
certificate of, issuance and rec- 


OF soo waned gare ses PREET 597 
limitation on ..... Shae ae aad aad DA 
payments required .........2.. 595 
prucidure for ....... ; es 509 
rents and profits, when eredit. 660 
successive, provisions for... 596, 5908 

payments ON Zus eog eh J98 

rents and profits during redemption 

pernod Sams an 600 
‘farms, homesteads and mort- 

gaged premised....oooooooo.oo»». 602 

restraining waste pending redemp- 

LION ee esas 601 

sheriff’s deed, execution Ona . 603 
entry on book of levies and in- 

dorsement ...... Bee eee .. 604 

satisfaction of elaim admitted just.. TH 
sheriff’s duty on receiving .......... 515 
stay, time A e 32 
after issuance of writ, balance of 
stay available ....... ere er ae 20 
bond required: san 
filed with clerk ........... : 527 
judgment against sureties ..... . 921 
sureties, rada and jus- 
tification .... sana ; 525 


in cases of forfeited recognizance. 2232 
supplementary proceedings— 
applicable to transcripts from jus- 


tice of peace ..... Hewi . 635- 
application of money or property.. 622 
balance, how disposed of....... 623 
attendance of debtor ............ 631 
clerk’s record of orders....... ... 646 


continuance before other judge... 63 


costs to judgment ereditor ...... 628 
judgment debtor ....... dde 629 
court commissioner to hear and de- 
CMI eri cas 85 
courts where may be instituted.... 630 
determination by court commis- 
SIONer A cae dra . 85 
discovery of property, order for.. 615 
adjournment of proceedings .... 617 
answer, how made ......... ses (Olt 
corporation, answer of....... 617 
examined before whom ...... .. 616 
order to deliver money or prop- 
erty to sheriff or receiver.... 620 
parties as witnesses ....... cave OIT 
payment to sheriff by third per 
SON eran e ex a E AET . 619 
discharge of indebtedness. 619 
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referee, evidence certified by... 616 
LCS Suse are ea 009 
OBL: ner DLS 
service of order ...ooooo.o»... .. 625 

sheriff's duty as to money or 
property received ........621, 622 
dismissal or discontinuance ..... . 627 

disobedience of order constitutes 
CONTEMPLE. ars er 090 
exemptions ci...mirsncssadassss 09) 
joint debtors, proceedings ...... . 633 

judgment debtor, order for ex- 
amination sio ar 013 
arrest of debtor, when cesar: 018 


vacated, how ..... een OFF 
bond for "attendance ER eer 613 
warrant, service Of ..o.oooo... 626 
jury dispensed WICH ren 658 
limitation governing procecdings.. 613 
orders, how served ...ccccccccecs 625 


receiver, appointment ........... 640 
extending receivership, when... 642 
notice to other creditors........ 61 


number limited ....oooo.o..... . 642 
order, where filed .....ooooo.... G43 
record Of sus e... 616 
property vests in, when........ 644 
title of receiver, extended by re- 
LALION. esse 645 


service of orders and warrants.625, 626 
testimony, no privileges allowed.. 632 
immunity from eriminal action.. 632 
transter of property may be en- 
JOINER waei dances Jesve choses: 024 
supreme court, issuance by, effect....1741 
suspended by motion for new trial... 431 
wages of employees preferred claims. .1206 
writ against property, how executed.. 578 
county, to which may be issued... 514 


form ‘and CONTENTS are 513 
officer, to whom directed. .....913, 514 
returnable when ....... ES 


Executors and Administrators. See 
Descent and Distribution; Wills, 
accounts and payment of debts, ac- 
countability for profits.........1545 
annual account cas. seca ese cece 1556 
payment of debts, order for.... 1572 
attachment to compel accounting 
ia wk sous iveco. 1900, 1556, 1578 
citation to account by successor. .1557 
to render exhibit ....ooooo..ooo». 1553 
attachment and revocation of 
letters on refusal.......... 1555 
claims omitted from order of pay- 
ment, rights of ereditor......1575 
compensation of executor, ete., pro- 
VISION AA .1547 
commissions allowed ........... 1549 
creditor, recovery on claim after 
decree, when ui 1575 
debts and expenses, order of pay- 
METT es 2+ 1968 
not due, deposit to cover ...... 1573 
payment on assent to redne- 
tion of interest ...........1573 


Executors and Administrators (Cont’d). 
disputed claims, deposit to cover. .1573 
distribution of estate, when......1576 
exhibit to be rendered, when. 1550-1553 

objections to, proceedings on...1504 
expenses necessary in management, 

Allowance ...ooooooooon=.. o. ..1517 
extension of time for settlement..1576 
failure to account, revocation of 


letters A ... «198, 1578 
final account, exceptions t0.......1563 
adjournment of hearings ....... 1565 
guardian ad litem to represent 
IND ANG. sea rere aie) 
rendition compelled, how....... 1578 
settlement, conclusiveness of...1566 
notice OL ssa vasa Raine Spies 1562 
proof of notice ..ooooooooo..1507 
When rendered ....ooomomoo..o.. 1517 
funeral expenses, preferenee in 
Payment: ra 1568 


payable without order of court..1571 
insolvent estates, order of pay- 


MONE a aaa 1570 
judgments, preference in payment, 

Bent so... 108, 1569 
last sickness, preference in pay- 

MONG a RA RN 1568 


payable without order of court..1571 
legacies, order for payment, when. 1576 
monument, erection Of...........1061 


mortgages, preference in arene 


ee .1568, 1569 
notice of final settlement... elle 15783 
payment of debts, order for on an- 
nual settlement wre 1572° 
personal liability to creditors after 
ACTO oss beste canes awe 1574, 1575 
purchase of claims by executor, 
ete., prohibited ........... un 1548 
taxes, preference in payment..... 1568 
vouchers to be filed ............. 1559 
unnecessary, When ....oo.o.oo.o.... 1560 


wages, preference in payment....1563 
worthless debts, not responsible 

for (E SE SE SE DE EE SE EE E E E E e .... .. .. ... .1546 

actions against surctics, Retai onz . 1432 
by or against, adverse party not 


to testify when ars pidas 1211 
heir, etc., for share of estate and 

rents, eté ee 1366 
several representatives regarded as 

ON as een ee 963 
what causes survive to and 

BEANS. eier ee VOL 


wrongful death of decedent. ss 183 
acts of portion of executors valid, 


WHOM sccm saree teas tes eeeh eae s 1381 
administration dispensed with by 
A En EEA ....1414 
creditors, notice to, when to be 
PIV i EEE ae yesmeis 1444, 1448 
insolvent estates, how settled..... 1445 
inventories, when to be filed. .1445, 1446 
letters may issue, when....... ...1444 


solvent estates, sale of property. .1446 
contracts of, performance of....1417 
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administrators with will annexed, 
powers Of zu. en 1382 
affidavit of nonexistence of subse- 
duent Will: zu. nn 
de bonis non, duties and liabili- 
LICE: urn 1429 
allowance to widow and children, 
payee aes Sie Gaetan aie 1465, 1466 
preference over other charges, ex- 
Cept ars erraten cause sews 14607 
appointment, claims against executor 
not discharged by ............ 1454 


portion of executors named, valid- 
ity of BOB. NE ern eLOOL 


ADPTAISCMENE uud 
appraisers, appointment ......... 1451 
oath and duties of .......1452, 1456 
arrest and attachment, when subject. 973 
assignment for widow’s and children’s 


BUEPPOTL sa nn ......1464 
attachment for failure to settle......1433 
costs Of are .1435 
of former executor, etc......... ..1434 
bonds— 
actions on, successive recoveries al- 
lowed. A O Sa EE AN 1399 


pleading legal effect suflicient..1413 
additional before sale of realty.. 1397 


defects not to affect.......... ...1413 
dispensed with, when will so pro- 

vides Zus ee ..1404 

who disqualified as sureties. 1410 


new, court may require on own ‘mo- 


. fION rare EEE 1409 
discharges former sureties......1402 
failure to make on order, an- 

nuls Powers une 1403 
orders to be entered on court min- 
UTES arias a or 1414 
recording and filing ............ 1412 
requisites Of ..c.cseeecenves 1395, 1396 
separate, required from each 
ER HC UGC. <i ce kas are 1398 
sureties, court to exercise special 
CATO aso ras 
additional required, when...... 
A re ee 1401, 1405, 1409 
failure to give, annuls 
POWERS. cesses estes ewes Gees 1403 
CItALIO TOR ea 1401, 1406 
noncompliance with order for, 
POB wen ss ees cue ees 1498 
justification of ..... O 1401 
qualifications .......... EEE. 
change of executor or administrator, 
NOLICE OL ain naar SETTET 1490 
chargeable with whole estate........ 1544 
citation to require additional security. 
P ET E E E 1401, 1406 
hearing and order on ......o...... 1407 
revocation of letters for noncom- 
PARCU cinean EDan a CEFNET AENS 1408 
imprisonment for. failure to an- 
SWOT ae 1462, 1463 
property unlawfully withbeld...1401 


Executors and Administrators (Cont’d). 
where person intrusted with prop- 
erty ...... .....Ee..........,.%0 63 


claims against estates— 
action on, limitation ...o..oo.oo..1477 
before, "presentation necessary. .1479 
costs denied creditor, when.....1482 
allowance and rejection ...... 1474 
executor’s or administrator's 
claim „u.a rien nr 1487 
partial, indorsement .......... .1482 
refused when barred by statute.1478 


arbitration of claims, when. .1485, 1486 
barred, when ........ ere 1472, 1477 
allowance refused ......... ..1478 
executors or administrator’s how 
allowed ..... AAN Ol 
filed in court, when........ ......1475 
judge’s claim, to whom referred..1476 
judgment for, effect u „1483 


against deceased, collected how. 1484 
limitation on presentment. . A E TN 
on actions .......... re nase 1477 
vacancy in administration sus- 
pends statute 
notice to creditors, publication... 
copy and affidavit to be filed...1471 
pending actions, presentation as..1481 
presentation, limitation on........1472 
necessary before suit ..........1479 
reference of claims ........ 1485, 1486 
statements of, when required of 


executor vara 1489 
verification 2 ssesececddesceseec esd did 
contracts of decedents, specific per- 
formance— 
conveyance, execution by executor, 
ete; WHEN. esas Sedan cone wie 
execution by commissioner 
yhen diss eed ee car 01) 
form and effect Of............. 1616 
recording in county auditor’s 
ofhee, effect. of... u 0000 1617 
decree for conveyance............1613 
appeal ...o.m.. cromos aras Odd 
equivalent to conveyance, 
when ..... A LO LS 
record of, effect cia ...1616 
deposition, use of on hearings....1620 
enforcement against executors, etc.1610 
petition and notice ....o....... ...161] 
NEAL nae <div ada ren 1612 
representatives of obligee may 


bring proceedings in case of his 

death, zumeist ....1619 
costs against estate, liability for.... 
court or judge at chambers may pass 


on letters and bonds............. 1414 
creditors, bequest to or discharge by 

will, invalid when ...........-. 1455 
notice to, failure to give, pen 

AV ner .....1488 

of change of execntor, ete...... 1490 
death or resignation of one, others 

NHI. Sach: ss deser tsi 1428 
action against surcties, limita- 


tion O O E RYA 


1402 


INDEX—VOL. I. 


{References are to Sections.] 


Executors and Administrators (Cont'd). 
representatives to account .......143 


decree of final discharge....... . 1608 
discharge of debt by will invalid 
against creditors ....oooooooo.... 1455 
discovery, further property after final 
settlement, proceedings ........ 1609 
will revokes letters of administra- 
tion user EEE TE C 


distribution of estates— 
application for en of lega- 


CICS, sinne er Ore 
decree for, extent “of a em 1993 
conditions of ...... A EN 131272 
notice, how given ............ 1580 
payment prior to settlement, 
when sa ner 1082 
bond for indemnity ......... 1582 


resistance and counter applica- 
tion Saeed Ste Soe ewe ate EEA DSL 


ordered, when .....o.ooooooooo.o.o.. 1587 
payment on indemnity bond, when 
enforced us 1586 
property set apart, how distrib- 
uted A ets nener N NE . 1468 
embezzlement of estate, penalty..... 1460 
entire estate assets, when no widow 
OF schildren saps dace 2 ees eee ses 1469 


escheats, administration of ....1357-1360 
excess of receipts over appraisement, 


accounting for ..... REN LOO 
execution in name of, on showing 
ÜCätb. dia een .. 519 
executor de son tort, no liability as.. 971 
of executor, limit of powers...... 972 
not to administer latter’s 
trust adraia ooe ten Gu EASRA 1380 
exempt property to be set apart to 
WIGOW: essa e kio orana 1466 
homestead exemption, right of widow 
LO: CALMO va ARA 1465 
illegal custody of property, recovery..1461 
inventory cr 1450, 1452, 1453 
additional, when required ........ 1158 


attachment to enforce ........1458 
contradicted, when may be...... 970 


penalty for not returning........ 1457 
signing and verifying by executor, 
EHER ae ai Sa dade e SO oe 1456 
judgment against, not evidence of as- 
SOUS. rennen ee ae 969 
jurisdiction and powers of superior 
COUTE arena) TE ee 
powers of judge at chambers..... 1280 
records to be kept .........2008. 1279 


justice of peace has no jurisdietion.. 45 
letters of administration— 
after final settlement, when......1609 


application, how made ..... ee. 1390 
affidavit of nonexistence of will, 
CLC ee ale aed ah ise elon 


certified copies as evidence......1386 
creditors, right of, when.........1389 
de bonis non, application for......1391 
formo OL dane aan era ee 
husband or wife, right to...... ...1359 
next of kin, entitled to, when....1389 
notice of application for letters. .1392 
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persons entitled t0........o.....1389 


FOCOMGING A nenne 
revocation by discovery of will. .1375 
on order of court, when...1379, 1408 
venue for granting ........1284, 1285 
with will annexed, when granted 
Pe ee O ET 1374, 1380 
affidavit of nonexistence of sub- 
sequent will .....oooo.o..o...1384 
execution Of ..ooooooooo.oooro..1383 
form. of poner aa endorse’ OT 1388 
powers of administrator with will 
annexed ara 1382 
TOCOTO Of rss oda ....1385 
certified copies as evidence....1386 
letters testamentary— 
affidavit of nonexistence of subse- 
guent Will ern . 1384 
disqualification of executor, letters 
with will annexed granted to an- 
other ..... Sie eek ne seen nel 
execution of .......... ee rere 1383 
executor appointed from among 
several named, validity of acts.1381 


form of Susanne shears ER lool 
granted to whom .......oo.o.oo... 1372 
issued when ¿orcas Whee ins 1372 
objections to es Teer ee 1373 
recording OÍ ......o..... e 1385 


certified copies as evidence.....1386 
revocation by eee aside of 

will ias re ace lars re 1376 

on order of court, “when, . 1379, 1408 

venue for grant of letters. .1284, 1285 
liability of estate for debts, limitation 


ON. orar AN 1368 

limitations, actions for mismanage- 
ment of estate cdas 161 
actions, new, after reversal..... 108 
realty sold by executor, etc.... 158 
rejected claimS ....o.oooooo.»... 164 
Surviving actions ............ . 170 

loss from depreciation, executor not to 
o A t enie 1545 


lost probate records, how restored..1276 
marriage of executrix, ete., effect of..1377 
married woman not disqualified...... 1378 
mortgage of property, invalid unless 
court orders ..... a 1491 
notices, how issued and served..1281.-1283 
onth. ol eiserne .1394 
partition between devisees, etc.— 
advancements specified in decree. .1602 
agent for nonresident distributee. .1603 
bond and compensation of.....1604 
liability on bond ........ ......1006 
sale by, of unclaimed estate....1605 
alienation of devisee’s share, ef- 


fedl AS a 1593 
assiynment to one, compensation to 

OUNCES: dai sasas 1093 
authorized, when necessary....... 1584 


claimant for share turned into 
county treasury, how paid......1607 
commissioners for, report by...... 1600 

appointment dispensed with, 
when A 001 
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Executors and Administrators (Cont'd). 
costs taxed to applicant.........1585 
decree what to contain..........1588 

rendered only on notice........1589 


equalizing unequal shares..... .1596 

estates in common, how divided.. .1590 
in different counties, how di- 

VID. ains 1. 


guardıans for infants and insane, 
appointment before partition.. 
nonresidents, agents for, appointed 
before partition .....1599, 1603-1606 
notice of petition for ....oooooo.1592 
Of: partition ars cas 1599 
record of final establishment......1600 
sale when division diflicult.......1597 
shares, how set out........ EEE 1594 
equality in value, how effected. .1596 
tenancy in common with strangers, 
how divided LECCE CER Ge 


partnership property— 
administration by genera] adminis- 


. 1599 


trator ra ae ee 1440 
additional bond ae 1440 
custody and control Of.....o.oo.... 145 
inventory of ..... NER eis 1436 
surviving partner may apply for 
administration .......... a 
bond of as administrator...... 1439 
citation to enforce compliance 
with demands of executor, 
a EE eat ie oe er 442 
exhibit by of assets and delivery 
of books and papers......... 1441 
powers, duties and liabilities. ..145: 
qualifications necessary ........ 1438 
personal estate applied first to debts 
and expenses een 1459 
persons disqualified to act .....oo.o.... 1443 
intrusted with property, duty to ac- 
COUNT. uns Bea Sie ewes enn aes 14 
possession of estate, right of executor, 
CLC, oooroscrorrsrrcrssssrsrro..1449 
powers— 
actions by and against........... 1535 
bond of predecessor, action on....1538 
collection of debts..............1os4 
compromise of debtS.....ooooo.... 1539 
fraudulent conveyances, action for 
FOCOVELY een 1540, 1541 
sale of property recovered...... 1542 
possession of estate........o.oo.... 1534 
trespass, actions by and against 
Executors, ClO) ems 1536, 1537 
waste, actions by and against 
EXECULOTS,. EC. asien 1536, 1537 


preferred claims, wages of employees.1205 
private sale of real property author- 


1760: ner .1683 
order to set forth terms of sale; .1685 
petition and showiNg............. 1684 
sale, appraisement .......... nt) 

confirmation and conveyance....1691 

objeetions to cescccecees ....1690 

laws. göverning unse 1602 

manner Of ,..... a 1686 

DOUCE OL ir aaa 1090 
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price necessary to obtain.......1637 
return of sale........ .1659 
security on credit sales........1658 
vacation sure 1689 
proceedings, where condacted........1286 
profit of, from increase prohibited... .1045 
promise to pay debts of estate, when 
able cinc aca te. . 1343 


realty, when liable for debts and ex- 


PENSES: diario as .1459 
redemption of mortgaged lands. . 1528 
release of executor's, etc., debt to | es- 


tate not effectcd by ‘appointment 


BS ...ooo..». di LOA 
moral: when court may order...... 1116 
attachment of executor to compel 

attendanec and answer......... 1419 
hearing, issucS ...oooooo.... dean abel? 
notice by publication, when...... 1418 

resignation of, applieation for....... 1426 
accounting and delivery to succes- 

SOT, powers cease, ON.......... 1427 
authority of joint executors not 

curtailed DY u. 1428 
successor may sue for assets...... 1431 

action against suretics, limita 
MON: O naaa ER a 
revocation of letters for failure to ac- 

count . ERENTO 1558 
on order of court. es 379. 1408, 1443 

sales by— 


application for order.. .. 1492, 1498 
contribution among devisees and 


lesatees: euere 152, 
fraudulent sales, liability of execu- 
COR, een ne nenne 1552 
legacies and devises RN to 
debts ...eceseees . Terre 1923 
misconduct in sale or mortgage, 
liability of executor, etc.. ...1031 
mortgaged property, sale of.. 21030 
order of court necessary.......... 1491 
when no order, confirmation 
NECESSATY o.oormonc.os. conosco. 1333 
perishable property, WHEN. ose se 1493 
personal property, allowances, pay- 
ment by sale. ..seeees a eww 1493 
expenses, payment of..... .....1494 
NOUICE OL Suse 1496 
order to direct what first sold...1495 
private sale of.......... ea 1497 
public sale, how made.......... 1496 
petition for order........... (1492, 1498 


real property, additional bond for.1397 
appropriation of estate to debts 

as provided by will.....1519-1521 
authority to sell or mortgage, 


when complete ...... so.....<15308 
confirmation, objections to. 1514 
necessary on sales under will. . 1533 


order of, to show notice of 
sale ........ a oa A 
when granted Sasse ... 1515 


contract interest of deceased... 
1524-1527 
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conveyances, execution and effect 
eer Paka AOL 
not void, WHEN. O 104 
ercdit sales, security for.......1512 
examination of executor, etc....1003 
guardian ad litem appointed, 
When. Sana ders 02 
hearing of applieation..........1501 
interested persons may apply for 
OTUOT waiee eee Awse seca ea esis 1507 
irregularities not to invalidate. .1693 
legacies paid by sale or mort- 
gage sesso EE E AE. 
mortgage, how made....... “1006 
irregularities not to vitiate...1506 
notice of sale, contents........ 1509 
proof of, necessary for confirm- 
ation ..... ‘ae be ees ere 1517 
order of sale or mortgage, when 
granted ...... ca ewan ce... 1505 
contents Of ..ooosonmr..... ...1506 
delivery to executor, etc...... 1508 
service of order........ 1500, 1502 
show cause order against sale.1499 
part sold, when.......... ea 1004 
proof of notice of sale...... PO LN 
redemption of other lands mort- 
gaged ...... osa en .1529 
resale, when may be ordered. . .1513 
when may be sold or mortgaged. 1498 
where, when, how made........15910 
adjournment of, notice.......1511 
whole or part of real estate, 
when Sansa sinne do 04 
without order of court, when...1520 
confirmation required ........1033 


setoff may be interposed against ac- 


LIONS (DY «e cdas asa 268 
effect of judgment against execu- 
tor, etc. ..... ee ao ak 269 


may be set up in actions against.. 270 
setting aside will revokes letters tes- 


tameBläary nassen ...1376 
settlement without intervention of 
COUPE: WHEN nase 1444 
special administrator, accounting by. .1425 
appointed, when ....... is E AL 
Doml ves das cas . 1421 
creditors have no right of action 
A A ace PS 1424 
duties ..... EEE A 
powers cease, when........ 561428 
succeeding, may sue for assets.......1431 
suit in own name...... TEPE weiss ee. LOU 
summary administration, when....... 1464 


support of family, allowance for.1465, 1466 

suretvship rights and liabilities ex- 
tende e AA rege idena 981 

suspension by judge, when authorized. 1415 


title of heir, etc., to realty vests with- 
out administration ............1366 


confirmation of titles.............1367 
validation of irregular sales of 
really esse 1693-1695 


wills, acceptance or renunciation of 
trust how Ee eat rae o | 
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foreign, administration under.....1318 
liability for neglect to probate....1292 
lost, letters testamentary, when 

issued asien e........1315 
production by executor named....1290 


Exemption. See Execution; Home- 
stead. 
allowance and setting apart of exempt 
property for support of famıly....1466 
amount and kinds elassified.......... 563 
claim proceedings to establish....... 572 
appraisal of property........ Mae Ole 
debtor in assignment for benefit of 
creditors entitled t0............1102 


claim and contest of...... cite Saaz ae 1103 
estates of decedent under $1,000 to 
widow and minor children........ 1464 


homestead of what consists..528, 529, 552 
from forced sale......ooooooooo.. Dor 


selected, when ........ er De 
trom what property........030, 531 
householder, who 1S............oo..o.o. 565 


material for construction of buildings.1144 
moneys derived from sale of home- 


Stead esse a O49 
necessaries of family...... ea 2004 
property exempt specified........ ... 563 

attorneys’ libraries and office furni- 

turen en 563 (8) 
DAS A wen A as 563, (10,11) 
clergymen's abe stationery, 

ee Domos i EN ..0U3 (8) 
farmer, stock, “utensils and 

seed AA (5) 
firearms sauna arcadas 009 (9) 
household goods, libraries and pic- 

tures aora os 563 (2, 3) 
householder, stock feed and provi- 

BOUS iria 5603 (4) 
insurance money, fire, v when...... 568 

life and accident.......... .... 069 
Lbraties ns ceovseewn deems 563 (2,7, 8) 

- lightering equipment ........503 (11) 

loggers’ equipment .......o... 563 (13) 

mechanics, tools of their trades, 

CU. rs Ren ....063 (6) 
pension MONCH ..oooooooonor.. 566, 967 
physicians’ libraries and instru- 

ments ...... Pers widest 009: CL) 

selection of, hoW.....ooooo.o... 563 (3) 


stock, feed and provisions..563, (4,14) 
teamsters’ equipment ........963 (12) 
wearing apparel ...... cesses D03. (1) 
wife's separate property...oo.oo... DTO 
separate property of wife............ 570 
supplemental proceedings not to 
BTCC. su RO set. 094 
wages and actual necessaries, in gar- 
HISHMeCNE. east ais a 703 
claim of employee on levy against 
master eras 200 
none against ....... ana oo... 964 
provisions apply to justices of 
peace and superior courts....... 703 
waiver, how effected......... ee OL 


Exhibitions. See Theaters and Shows. 
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Explosives. 
death resulting from explosion, man- 
slaughter when unlawfully kept. .2403 
placing or exploding so as to endanger 
life and property...........2602, 2653 
transporting, when misdemeanor.....2506 
unlawfully keeping or carrying......2504 


Ex Post Facto Law. 

Penal Code not to apply to prior of- 
fenses EEE EEE CHEN REINE ORG.) 

Express Companies, 

summons, service on whom.......... 226 


Expropriation. See Eminent Domain. 


Extortion. 

definition and punishment...........2610 
public officer guilty of, penalty......2612 
tolls for bridges and ferries.........2715 


Extradition. See Fugitives from Jus- 
tice. 


False Charges. 
actionable, WER PEE 294 


False Imprisonment., 

costs limited cios a jo 407 
justice of peace has no jurisdiction .. 45 
limitation on civil action......seeee- 160 


False Personation. 

impersonating officer, penalty........2616 
obtaining property by, larceny.......2601 
personating another fraudulently.....2615 


False Pretenses. 
animal or vehicle obtained by, pen- 
Ally Yan EEE 171: 
attachment grounded on debt incurred 
Under, arco ias 049 
indictment describing money or notes.2074 
obtaining accommodations from inn- 
Keepers ana ae N Oe 
sale of mines by, penalty......... ser tl 
signature obtained by, penalty......2619 


False Representations. See Fraud. 
False Swearing. See Perjury. 


February 12th. 
legal holiday ....ooooooooooooooo 63 


February 22d. 
legal holiday ...oooooooooooo.ooo G1 


Fees. 
admission to practice law........120, 122 
advancement on demand....o.oooo.... 505 
for notice by publication........ 504 
allowance as costs. See Costs....474-476, 
ds ihe ae Bisa rate eral aie asd aww Smeg ..481, 483 
attorneys, appeal to supreme court...1744 
defense of pauper criminals.. .. „2305 
garnishment in justice court.....1843 


justice’s court ......... SAKE SRR 1902 
not allowed, as witness..... seses 902 
clerk of superior court, sehedule of.. 497 
of supreme court, schedule of..... 497 

county auditor, recording Eger ® lien 
Cl ER tue ee 1170 
court COMMISSIONETS c...o.ooooooo.». . 85 
folio Chiroes ir ETUI 500 

certificates included in computa- 
DON. A E EE T E 500 


filing of paper to include certificate. 500 


ES e 
a SSS 


Fees (Cont'd). 
jurors, mileage in criminal actions... 498 
jury in justice's court........... eee 1849 
justice of the peace, schedule of.....1864 
limited to schedule........ ......1366 
salaried officer, fees allowed......1865 
juvenile offenders, none chargeable 
against ....... EEE 52002 
mileage, computation ‘on plural ser- 
VICOS ahs GaGa seas EEE UL 
computed from courthouse........ 503 
jurors in criminal action......... 498 
traveling expenses in lieu, when.. 509 
witnesses i. ete as vend oes ... „497, 498 
may demand in advance........ 507 
official notices, advancement for pub- 
lication zu... coccsceee 804 
services, fees due in advance..... 506 
public officers as WitDesseS...oooooo. 499 


referees, amount allowed to. lá 483 


echedule of fees for court officers, ete.. 497 
due in advance of servite...oo... DUG 


service of writ of garnishment...... 687 
process in justice’s court having 
salaried constable...... ee 1760 
sheriffs, schedule of..............0.. 497 
in proceedings against juvenile 
ONENGCTS fc re ea we overs 1982 
tender of before service of officer... 506 
WILNERSEB. vu. ae 020-497, 498 


advance pay ment, when. a OUT 
may demand upon service. euren. 907 
tender to RE EN ERREGER 124 ES 


Felonies. See Crimes and Punish- 
ments. 

cumulative sentence, when......2177-2179 

definition A O 

dismissal not a bar.......... TEPE 2125 

limitation on prosecution............ 2005 

punishment when not fixed by statute.2265 


Ferries. 

tolls, extortion of illegal, penalty....2715 
Feticide. See Abortion. 

Findings. 

deemed verdict, when.....csceseceee 36S 
judgment on...... anne COL 
manner Of statilB....ooooooooooo.o. . 367 
setting aside ...... EIERN ehe BOS 


Fines and Penalties. See Crimes and 
Punishments; Forfeitures, 
RCCESSOTION: arena tise ae eke 220% 
action for, by whom recoverable..... 963 
attempts to commit o AA 2264 
Contempt << cese ds 1050, 2273 
contempt before justice of peace.....1892 
disobeying writ of mandate......... 1026 
disposition of fines......... ....966, 2189 
embezzlement of effects of deceased. .1460 
enforcement of criminal fine..... 
ET eee 02200, 2201, "2206 
executor, ete., failure to give notice 
to ereditors. sus .......1488 
failure to return inventory.......1457 
false return or failure to execute pro- 
COST. SA a 176 
felonies, when not fixed by statute...2265 
gross misdemeanors, when not fixed. .2267 
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Fines and Penalties (Cont’d). 
habitual criminals, how punished... .2286 
judgment for penalty, amount........ 964 
collusive, no bar to other actions.. 965 
juror in justice’ s court, failure to ap- 
Dear een aan 1806 
lien on realty, when....... pas eles 
misdemeanors, when not fixed by stat- 
Ute aer m.omscra as ses AA 
municipal, jurisdiction of un 
COUTE ...oooom.oosoo».»» 
restriction on power of “justice of 
peace to impose. ri 40 
neglect to pay into treasury.......... 2189 
parent contributing to child's delin- 
quency, penalty...oooooooo..o.....2004 
selling liquor to habitual drunkard...1712 
wills, failure of custodian to produce. 1289 
witness disobeying subpoena....1220, 1235 


Firearms. 
aiming or dnd a misdemeanor.2559 
setting Spring-guD....o.oooooooooo...2)18 
unlawful sale to minors. EEE € do 
unlawfully carrying...... ee .2517 
use of by minor, misdemeanor, when. .2560 
using contrivance to suppress noise, 
penalty EEE SER a 


Firemen. 
exempt as Jurol8....oooooooooo.....97, 98 


Fires. 
apparatus for extinguishment, inter- 


ference with............... 2519, 2656 
doors of public buildings to swing out- 

Ward acia ab reer rrr A 
negligently setting or leaving. rer 29 
obstructing firemen .....o...ooo.. ‚2520 
setting without permit of fire warden.2522 
smoking where prohibition posted... .2521 


spark-arresters to be used on engines.2524 
willfully setting or refusing to extin- 


QUISO. una swine sauer 2000 


Flags. 
desecration. ein idad aa 2075 
Folio. 
denned A O 
Food. 
milk and cream, sale in cities of first 
HELE Zune 2512 
sale generally, regulation of......2513 
unwholesome, when......... co ..2514 
poisoning food ........ EEE AH Lo 
skimmed milk defined.......... seas coLo 


Forcible Entry and Detainer. 
amendments in furtherance of justice. 828 
pleadings to conform to proof.... 826 


appeal from judgment......... ceras Sal 
bond of defendant.......... un. 831 
stay of proceedings on........... 832 
suspends writ of restitution...... 833 
appearance and pleading by defend- 
Ant, ae tenewe cOco 


complaint, form and contents ee DA 
damages and rent recoverable........ 827 


default judgment ............. ee 820 
defendants, who may be joined...... 837 
GCHNILIONS Sol orate pee a 810-812 


entry and detainer, when unlawful... 834 


Forcible Entry and Detainer (Cont’d). 
forfeiture, relief of tenant......... . 830 
issues, trial and verditt...ooooooo... 838 


judgment and execution............. 827 

binds subtenants...... BUT . 816 
jurisdiction of superior court........ 15 
jury, how formed ...ooo.oo...... sesa Bet 


notice, Service Of .e..eesesesesoceee 814 
parties to actioNS....o..ooooomoo...... 816 


pleadings in action for possession. ... 835 
practice governed by oa civil pro- 
cedure ..ooooooooomoso OEL ER. 829 


proof required of plaintiff.. 
restitution, issuance of writ. ee Ok 
bond of plantas isso 819 
of defendant ....ooooomoomoo.m.. 820 


modification ..... mr O 

service and executioD............ 820 
subtenants, effect of entry after ac- 

LION: year a BL 
summons, issuance Of....coooooo.... 817 

form and service .....ooooooo.o..»o. 818 
tenancy upon agricultural lands, hold- 

OR Oe ae erin: das .... 813 
trial by jury .......... AAA ee 824 
unlawful detainer defined. A 812 

egricultural lands, effect of holding 

OVO! incas as a do 813 
use of force, penalty... ayi 2009 


venue 0.00. 0000000000000000000000000000 815 


Foreclosure. See Chattel Mortgages; 
Executions; Liens; Mechanics’ 
Liens; Mortgages. 


Foreign Corporations. See Corpora- 
tions, 


Forfeitures. See Fines and Penalties. 
abolished in case of fugitive from jus- 


LICE, ya aa 

in cases of suicide .....oooo.o.... 2288 
action for, by whom recoverable, venue. .963 
arbitrator, failure to attend......... 423 
deodands abolished ............ RER ON 
disposition of forfeitures............ 966 


enforcement by quo warranto, when. .1034 
forcible entry and detainer, relief 


AVAINGL. escons deen o EENE oes 830 
judgment for, amount of recovery.... 964 
collusive, no bar to other actions.. 965 
limitation on action for.......... 159, 160 


no suspension for Bere disabil- 


hs saree EEE ere eer eee 169 

property forfeited to ‘state, recovery 
OL. mida ds eee ee LOLS 
quo warranto, judgment of.......... 1043 
recognizances, actions on....... 2231-2236 
venue of actions for recovery......... 205 

Forgery. 

corporate officer, falsely signing as...2586 
definition of terMS.......oooooooo... 2590 

degrees, first, definition and punish- 
MENE arena 2583 

false certificate of acknowledg- 
ment constitutes............. 2584 


second, definition and punishment. ae 
forge, forged, forgery, forging, defined. 259 
form and similitude defined......... 2590 
genuine signature of one personating 

another of same DaMmet...ooooo....2088 
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Forgery (Cont'd). 
instruments, forged, offering in evi- 
a AA E 2358, 2359 
misconduct in signing petitions cir- 
culated under general or munici- 
pal laws ...... id ceases aro 
pleading in indictment, etc.....0....2071 
uttering forged instruments.........2587 
writing, written instrument defined. .2590 
Forms. 
bond of guardian.....scccccscceees- 1632 
deposition, certificate Of....ooooo.o.. 1242 
garnishment, writ Of....ooooooooo... 689 
indictment ..ooooooooooooroorooroo.. 2056 


justice’s courts— 
attachment, bond foT............1890 
bond to discharge.....eesese. . 1890 


writ of sans Soeur ...1890 
civil arrest, bond 0M.............1890 
warrant for ......ceeee weccee 1890 


claim bond to eonstable..........1890 

commitment on sentence.........1935 
where defendant bound over....1935 

complaint and notice in justice’s 


Court arcos re A E, 
conviction, certificate Of..........1935 
execution on property.....oo..oo.».. 1890 

against the body...... EEE) 

against principal and surety on 
stay bond ee ee 1890 
garnishee summons in justice’s 


COUrt ..oooo.o... ..... 
judgment in contempt cases......1896 
replevin, bond iM.....oooo.......1890 

order in .. EEE o 


search-warrant ...... rt eee? Le 
sentence, execution of............ 1935 
service by publication in justice’s 
COUTL. da ere 1766 
stay bond, justice’s court..... e. .1869 
Subpoena ....ooooooooocooo soose 1890 
summons in civil actions in justice 
Court Pri hoe rrr ee ee ais 51188 
for jurors in justice’s court ......1852 
warrant of arrest......secceceees 1935 
contempt cases nennen] 
to keep the peace.....ssseeeee, 1935 
writ of garnishment, justice’s 
Court .......o.. eS mens .1826 
letters testamentalY..ocoonooooronos. 1387 
administration ..... AAA 1393 
with will annexed...... eta 1388 
logging lien claiM...cooooooooo..... 1168 


meehanie’s lien claiM......ooooooo. 1134 
notice of elaim for labor, ete., against 
bond of contractor on publie 


works ee aras 1101 

of lien on chattel............ ...1155 
oath of grand jUTY...ooooooo.». 462029 
judge pro tempore.......eee. er “20 
pleading, code provisions govern..... 255 
ancient abolished .......... a ale 
SUMINONS r..oooooo.. o... O 


for personal ServilO...o.ooooo.o.o.. 223 
by publication +... ...oooooooooo.. 233 


Fornication. 
action for falsely chargidg...........294 


Fourth of July. 
legal holiday ..oooomooomosrosoroso 61 


Franchises. 
conflicting claims, tried on one in- 
formation ..... Lee dy eines e 


sale under execution or foreclosure.. 
usurpation of, prosecuted by quo war- 

Tanto asin vrs 1034 

judgment of ouster .......ooo.... 1043 


Fraud. See False Personation; False 
Pretenses; Frauds, Statute of; 
Fraudulent Conveyances. 

assays of ore, penalty for falsifying 

ee „2712-2714 
assignment for benefit of creditors, 
fraudulent acts, €tC.....ooooo.oo. +O: 

attachment may be based on........ 648 

badges of orders, etc., falsely worn. . 2626 

bailee of animal or vehicle, fraudu- 
lent possession and use..... 602028 

claims, presentation of false, to pub- 
lie officers E E 2627 
concealing forcign matter in merchan- 
de secc rra eve ses Sale. 2618 
corporations publishing false reports 
of condition ....ooooooooooo... 
transacting business without li- 
CENSO c.oooooooo ooo...» asia 204l 
employment obtained by false recom- 
mendations .......... DOS 
agents, misrepresentations by.... .2624 
false permit, license or diploma, use 


of .. 0.0.0. 0 0... 0.0.0.0. e oeo e eo 


521 


ET: 9 


grantee, penalty .....o.ooooooooo.. 2632 
ground for vacation of judgment.... 464 
objection by petition and affidavit 467 


insolvent bank receiving deposits, pen- 


alty au sinne Chaney A 2640 
insured property, fraudulent destruc- 

LION. Sessel ita ake eww at oar 2636 
intent, proof of....... pe eee sceue, 2303 


jurisdiction of justice of peace...... 44 
limitation on actions for relief from.. 159 


mock auctions, penalty.............- 2630 
mortgaged property, destruction or re- 
MOVE) aan eae nn IA 
obtaining accommodations from inn- 
keeper ...oooooooono.o.o.» ARAS 2625 
removal or concealment of property in 
fraud of creditorS....ooooo.o.... 2631 


may be restrained by injunetion.. 719 
representations as to Credit, when 


fraudulent ....... daa 2620 
affecting market price, fraudulent.2622 
concerning title to realty........ 2621 


signature obtained by false pretense. .2619 
stock subscriptions, penalty for fraud- 
ulent ..... Da ET PELET 2638 
canceled, sale or disposition of...2639 
issuance fraudulently, penalty... .2639 
vessel destroyed for insurance.......2634 


weights and measures, using false... .2637 
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Frauds, Statute of. 
agreements of executor or adminis- 
A Serie residido 


Fraudulent Conveyances. 

action by administrator, etc., to set 
aside decedent'8.......... .. 1540, 1541 

criminal liability ......ooooooo.... coal 

ground for attachment..... .....618, 649 

knowingly receiving, penalty........2632 


Freight. See Carricrs. 


Friendless Children. See Guardian 
and Ward. 


Fruit Trees. 
Malicious injury t0...ooo.ooooo..... 2099 


Fugitives from Justice. 
agent to demand, appointment....... 2241 
application for, investigation.... 2241 
commitment, when ......o...... 2244, 2245 
costs and charges, liability of com- 
¡A ae 2246 
demand upon governor for delivery. .2242 
discharge, when ..... Meee odo 
examination by court......... ee 2244 
expenses of foreign government, pay- 
ment by state.......... PEO 2252 
recognizance required, when..... 2244, 2245 
rewards for apprehension.......2247-2251 
warrant for, issuance by court......2243 
Funeral Expenses. 
preterred claim against estate of de- 
eedent innen .1568 
payable without order of court.. ..1571 


Gamtler, Common. 


definition and punishment...........2469 

Gaming. 

admittance of minors to gambling 
houses, penalty .......... ee 2445 


betting on games, penalty...........2470 
book-making, prohibited.....oooo.o...2473 


bucket-shops, definition ...ooooo.o..o.». 2475 
conducting, penalty ...ooooo.o.o.. 2476 
names of purchaser or seller to be 

furnished customer .....o.o.oo.o... 2474 
bunco-stecring, definition and punish- 

MENE rai a O 
common gambler, definition and pun- 

IShDIent a 24659 

VS VOI a ee 2688 

evidence, testimony of plaver........ 2480 

gambling devices, kecping, penalty. .2472 
seizure and disposition of.......... 2478 

pool-selling prohibited .....oooooo... 24723 

racetrack gambling, penalty.. PRO. 22 | 

swindling by cards, ete........... uid ed 

use of building for, penalty. ........ 2474 

warrant for scarch and seizure of de- 
VICOS EEE ds aos 2238 

Garnishment. See Attachment: Ex- 
ecution. 

answer of garnishee, controvertible bv 

both parties ..... ET 700, 701 
servičë and Bine ausser 690 
sullicieney as against defendant... 705 

DON. susanne N ... 681 

constable, in attachment ......... ... 664 


ı Garnishment (Cont’d). | 


contempt, attachment of garnishee. 

TOT user er 696 
corporations, subjection of ‘stock. . 697-699 
costs and attorney fees............2. 704 
debtor (judgment) of defendant, lia- 

DIVA: suas e A 664 
decree for delivery of effects...... e. 695 
defense against claim of defendant... 705 
discharge of garnishee........o..o.... 691 
execution, disposition of aie 695 
executor, in attachment ........... . 664 
exemption of wages and actual neces- 

A ccs-0seewes s ssp 108 
grounds for issuance........e..-.+-2 680 
judgment by default..... ra 09 

against garnishee, effect..... eo... 693 

debtor of defendant, liability.... 664 

disposition of proceeds........694, 695 
justice’s courts ....o.oooooo....1807-1846 

special provisions govern......... 706 

summoning on execution when 

suflicient property of defendant 


not. found iss. 1886 
receiver appointed, when........ ll 
sale of effectS...oooooooooooo.»» 695 


shares of TT OO 697- 699 
sheriff, in attachment...o.ooooooo... 664 
trial of IMSS nenn. 708 
writ, application for.... 


(E E E E E E E E E E 682 


affidavit supporting ..... ca Oss 
bond to discharge writ........... 639 
corporations or joint stock com- 
panies, answer required..... ... 684 
date and attestation............. 686 
delivery, to whom...... ns OD 
fórm Of. sapessi vias ih oe 685 
issuance, when and how..... e... 083 
service and return of............ 687 


affidavit, when not by officer... 687 
effect of ServilO..oomommoooo.. 688 
1663, wlien su. a OST 
Gas. 
interference with appliances, penalty.2657 
malicious injury to pipes or mains....2656 
Gender. 
construction of words importing. .148, 2303 
Governor. 
agent to demand fugitive from justice, 


APMOMMMONG £525 460d pee, asa Bot 
commutation of sentence may be 
BTANLEN, seresa wan wares. ous oie 239 


pardons may be granted.............2223 
power to assign superior judges to 


other Counties u ar aussen wu See 
reprieves may be granted............ S223 
requisition on for fugitives from jus- 

tico, Proceedings ......ooooooo.o.. 2242 


rewards for fugitives, may ofler.....2247 
Grafting. 

definition and penalty....... Pe R 
emplovee guilty of penalty.......... 2679 
witnesses, immunity of.........2149, 2150 
Grain. 

malicious injury To. vce vere seas sews. 2659 


| Grand Jury. 


acts not invalid, WheD....oooooo.o... 97 


Rem. Wash. Code, Vol. I.—89 1409 
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Grand Jury (Cont’d). 
challenges to panel, when allowed... .2025 
individual jurors in 2020 
timeliness of objection........... 97 
charging and advice by court. sones TP 
clerk .. 
complainant to take no part........ 
contempt, when guilty of............ 2046 
costs against complainant, when..... j 
CORNED. „unse une bes Seo pw ewes 91 
disclosure of depositions returned, 
penalty: „0800002 TUN.) 
of transactions, penalty...... ee 
dismissal of charge by, effect...... . 2048 
disqualification of member, effect.... 97 
drawn from jury list, how... ae 
duties ........ 
evidence, hearing and production sf. ci 
foreman, appointment and powers... .2030 
indictments found not to be disclosed .2039 
how presented cscs cw sewers eases 2045 
indorsements on ............ 2042-2044 
“not a true bill,” proceedings re- 
garding 
number necessary to find........ 
presentment defined ...... en 2049 
SECTOCY AS LO 2046 
juror acting after challenge allowed, 
penalty: sand ne tis cas Nea a 2373 
discharged, panel to be filled..... 2028 
malicious and frivolous prosecutions, 


eeeoeeo@#seoeeeseeeeeoeteteesve es %. 0000000 


COSTS io sa ea doo 
oath, form of......... rn 
open venire, when........ sr 107, 110 
panel discharged, venire to by- 

StANGOTS an be Ve O ais 2027 
personal knowledge of offenses to be 

disclosed ensure 2034 
proceedings secret .... cece cee cee ees 2040 
prosecuting attorney to attend...... 2032 
resummoned, when .........o..o.. oe. 2041] 
Grand Larceny. Sce Larceny. 

Grass. 

malicious injury toO........... 20) 
Gross Misdemeanors, 

OCH IT IONS: ae ae 2253 
punishment, when not fixed by stat- 

MC: een ia enter 


Guardian Ad Litem. 
Insane Persons. 
Guardian and Ward. 
accounting by guardian........ 1635, 1636 
actions by and against authorized.... 

Sth ee, Goines een 1636, 1637 
adverse party not to testify, when.1211 
injury or death of ward.......... 184 
seduction of Ward.....o.... eo 

additional security 

nd litem. See Infants; 
sons. 

appointment of guardian for infant, 

WHEE een 851621 
approval of court necessary.......1627 
disqualifications for 
nominated, by whom........ 1626, 1627 
nonresident 

notice .. 


See Infants; 


Insane Per- 


eeeseoaoeeeoeeeeeeseeeeteeee ee 1625 


Guardian and Ward (Cont’d). 
notice, service Of........... 1623, 1625. 
parent entitled to................ 1629 
petition for, in case of minor and 
INSANE wards .....ooooooo.oo..... 1622 
‘prosecuting attorney appears for 
Ward, when .....oo.o.o..... can 1024 


bond of guardian, conditions........ 1632 
additional, when required......... 
provisions governing ... 
sureties, discharge of............ 1634 
claims, presentation and 
necessary prior to suit........... 1639: 
compensation and expenses of guard- 

iar 
compromise guard- 

LAN E E A E E E 1636, 1638 
consent to adoption of ward, when...1096 

costs against infant plaintiff, liability. 488 


custody and tuition of ward......... 1630 
duties of guardiaDM.......oooooooo.o.o.. 1636 
friendless children, commitment to 


custody of incorporated society.1702 
convicted of crime, custody of 

socicty may be imposed...... 1704 
suspended sentence may be im- 


posed on breaking of eustody..1704 

costs, fees, and expenses......... 1707 

payment by county, when...... 1707 
county charges may be surrendered 

to ineorpurated society......... 1702 
custody of child pending appoint- 

ment of guardian............ 1701 
taken by police oflicer without 

Warrant, when. uses. 1705 
habeas corpus, evidence on hear- 

WE cite piste sce Rune eee E Ce 1706 
incorporated societics may act as 

guardian of person .:.......... 1700 
investigation of neglect, duty of 

PONCE: anne ea 1703 
surrender to incorporated society 

by parents vun Saeed ia 1790: 

to county commissioners, when..1701 

full age of males and females, what. .1631 

guardianship terminates, when....... 1631 

habeas corpus, when entitled to...... 106% 
incorporated society not to act as 

guardian of estate ............ 1705 

guardianship of person allowed...1700 


insane persons and idiots, appoint- 
- ment of guardian ......... 1622-1695 
guardianship of ............. 1654-1682 
inventory to be filed .............. 1636 
investments, court may order changed. 164] 


judgments, to be presented and paid 
as other claims ..............0.. 1640: 
jurisdiction and powers of superior 
COUNTY San sts ana ada 1278 
liability for waste .....o.ooooooooo... 938 


limitation on actions for realty sold 
N a A 

nonresident’s property, removal from 
state 

order to show eause on conviction of 
juvenile offender ...............1981 
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Guardian and Ward (Cont’d). 
partition, assent of guardian........1651 
consent of guardian ............ 884 
estate of decedent, appointment 
Prior DO naar 01099 
sales, not to be interested in...... 873 
share of wards payable to, when 
reer ae 06080. 882, 889 
private sales of realty..........1683-1692 
real estate sales, irregularities ‘not to 
invalidate unserer ee 1693 
conveyance under, not void, when.1694 
prior ‘sales validated dara 1099 


removal of guardian ...... ER | 1. 7 
only for CAUSE: 56644054 sense 1628 
sale of estate, under order of court, 
when ..... TEE TEE 580045 
Confirmation ...o.oo...o.. Beet ....1650 
conveyances, how made „.........1050 
manner and terms ..... Livra ...1647 
petition for, requisiteS...oooo ooo. «1046 
provisions governing ...o.o..o..... 1648 
report OF u.awsseaswanwaias seme sel E 
suit in name of guardinn ..... u 180) 
summons served on, WheD............ 2 
surrender of property of estate to suc- 
COSSOR sauer 1642 
testamentary guardian, powers and 
hond use Gate ees ones Keen 1643 


wards, guardian may prosecute and 
defend for ...ooooooooooooo.oo...1037 


Guide-boards. 


malicious injury t0O.....ooooooooo....2096 


Habeas Corpus. 


amendment of writ ......... 268451080 
application, contents and by whom 
MAU acoso Cree ee ree 1065 
bail, admission to ...... Serre ree 1076 
may be used to secure .......... 1077 
benefit of writ, who may have. .1063, 1064 
change. of Custody iur. nun 1083 


custody of child surrendered to incor- 
porated society, presumptions.....1706 
delivery to sheriff, how made...... ..1068 
directed to Whom .....oooo....». ....1067 
discharge for irregularities in charge 
or process, when ,...oooo.oooo.oo... 1076 
grantable by what courts or judges. .1066 
guardians entitled to writ....... ...1064 
hearing and determination....... ...1074 
on legal holidays ..... heveivaween, 204 
husband entitled to writ............ 1064 
illegal restraint, arrest and hearing 
of person causing ........ .. 1081, 1082 
immediate custody taken on affidavit, 
WIEN wessen 1080 
infants entitled to protection of...... 1064 
insane persons entitled to protection 
ee A PE 1064 
masters entitled to writ ..... «ce... N64 
ne exeat, issuance of writ in......... 782 
. officer, not liable to civil action..... 1079 
parents entitled to wWrit.........o...1064 
pleadings, rules governing...........1073 
amendment of .......... teens es LOTS 
restrictions on inquiry..............1l075 


Habeas Corpus (Cont’d). 

return, form and content8..........1072 
immediate, required ........1071, 1085 
proceedings OD: aaa 1073 

service or 1009 "1070, 1085 

Sunday, issuance ON ....oooooooooo...1084 


superior court may issue..... ee lO 
power on nonjudicial days...... . 15 
supreme court or judge, power to is- 
SUC ..... use...) 
temporary orders ...oooooooooooo..o... 1083 


warrant to prevent removal of one il- 
legally restrained .............1080 

commands and execution against 
person causing ........... 1081, 1082 
witnesses, attendance compelled...... 1078 
writs, issuance, service and return...1085 


Halls, Public. 
doors to swing outward....ooooooo..2:)2) 


Head of Family. 
defined os... . ...2.e,eeser eo oo os ses 1 91 80 0000 553 


Health. 

matters injurious to, actionable as nui- 
BANCO. unless 943 

offenses against, out of state, when 
punishable sun 2254 


Heirs. See Descent and Distribution. 
action for damages for wrongful 


desth essen“ EEE EN 183 
limitations on action against executor, 
BIC. wessen 161 
actions by, for recovery of land.. 787 
new action after reversal........ 173 
recovery of realty sold by ex- 
CCULOR: sauren ers 158 
production of pretended, penaltv..... 2374 
suretyship rights and liabilities ex- 
tendet A anal 981 
unknown, actions against and service 
ON ae as 229-232 
Highways. 
defective, death from, actions sur- 
VIVE: iras ca 183 
deposit of unwholesome substance on.2537 
disturbance on, penalty ..........-- 2534 
fast driving over bridge ............ 2718 
glass, tacks, ete., thrown on, penalty. .2720 
injuries to penalty ................. 2656 
to mileposts and guide-boards....2656 


miieposts malicious injury to....2716, 2717 
obstruction an actionable nuisance... 943 
signboards, malicious injury to. .2716, 2717 
traction engine meeting team........2719 
Holidays, Legal. See Sunday. 

adjournments of court to, effect..... 65 
courts closed ......... saurer 10, 04 
days declared holidays .......:.....61-63 
sessions of court, how affected by.... 65 
superior court not open, except ..... 18 
supreme court not open on......... . 4 
writs issuable on, by superior court.. 15 


Homestead. 
abandonment ..essessesssessoo sanee DRI 
declaration of. when effectual. 536 
alienation in case of insanity au- 
thorized Guss are 00d 
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Homestead (Cont'd). 


notice of application ........... 999 
petition, requisites ........ ee Rae 000 
validity of sale or encumbrance... 597 
conveyed, how ..... pi cra 004 
declaration of selection essential..... 508 
E rasen ae OOH 
PECOIGING sans O00 


defined 22.028, 529 
descent of, upon deathb......oo..oooo.o. O61 
encumbered, how... 
execution sale, appraisement under.. 537 

petition for .....ooooooomorooooo.. 938 


oevsvecseceaeeeee 68 @eeeeenee 6 @ 


.0.0609590000000000000 554 


AN of an see vielaie ENT | 
hearing and appointment of ap- 
praisers ....... | 


notice of hearing ...ooooooo.o. 940 
Oath of appraisers ...cccseceee 942 
report of appraisers ...ooooooo.. 
view of premises .....ooooo.oo.. 943 
Bale, when ....csccescccvccccseses 946 
bids at sale cave oar 
compensation of appraisers. cee 5: 50 
costs of proceeding........... : 
division of property, when...... 545 
proceeds, application of........ 
protection of claimant’s por- 
tion aa dr aras DII 
exemption from foreed sale ... 
debts from which no exemption... 
head of family defined ..... an cg ete 553 
liable for certain classes of liens... : 
moneys derived from sale protected. . 
paid claimant on sale of, exempt.. 5 
possession during redemption period, 
without accounting for use....... 
selected from what property......030, 
any time before sale .....ooo.ooo.. 92) 
subsequent, exempt when ........... 902 
value exempt .... 
widow may claim after death of hus- 
DAN? ran are rk 1465 
wife may sue alone to claim or pro- 
tect 
Homicide. 
bail, when not allowed ........ 


eecevees du 


181 


2078, 2310 


defined and elassified 2... cc ccc ce eee 2000 
excusable, when ....ooooo.o ooo... ae Plt 
facts necessary to be established. ....2591 
justifiable, when ........o.o.oo... sas 100 
by public officer, when...........2400 
manslaughter— 
abortion, when constitutes. ..2596-2398 
death by vicious animal, man- 
slaughter by owner, when....2399 


by ov erloading boats and vessels 
CONSUIEUTES: „Anne 2400 
by reckless or negligent opera- 
tion of steamboat constitutes.2401 
by willful or negligent genera- 
tion of steam in boiler or en- 
PING «slot ate ease a tas ER 2401 
by intoxieated physician admin- 
isterine dQrug 4 40s sede Send ews 2402 
by explosion ‘of explosives un- 
PENY kept 


oece ee eee ee oo oo ohl 


Homicide (Cont'd). 
murder, first degree ...cccccccccees 
Hot bailable cir. 2019, 
second degree ..... as 
killing in duel is .... . 2394 
no limitation on prosecution... e.s... 2005 
plea of guilty, jury trial necessary...2116 
venue of prosecutions ......o.o.o......2016 
Horse Racing. 
book-making 
hibited .... 


. 2392 
2310 
2398 


and pool-selling pro- 
IE E A: Ye; 


prohibited, when ..... et 

Sunday races prohibited „o.0........2499 

Hotels. 

liens and liabilities ............1201-1203 

Householder. 

defined .. .6 0.9040 9. 0600 0060 60 1 8 HH BB TB 5 5 565 

exemptions entitled to .......ooo... 563 

House of Ill-fame. See Disorderly 
Houses. 

Husband and Wife. See Descent and 
Distribution; Divorce; Marriage; 
Wife. 


abandonment of wife, penalty.......2444 
administration, survivor’s right..... ee 
adultery, prosecution for, when......2407 
community property, descent......... 1342 
homestead, selected from......... 530 
descent Of ..sssecescsesceeeees 561 
insane spouse, conveyance of in- 
terests: secas ae 1001 
nonresident guardian, sales by, 
1679, 1680 


mechanics’ liens, subject all in- 
tereste. issued 

realty, title vests how on dissolu- 
TON EEE ds Lodo 


subject to what chargeS..........1342 
testamentary disposition of one- 
half authorized ......oooooo.o....1342 
crime committed by wife, duress no 
defense „east. ru: ee 
descent of community and separate 
property .1341-1343 
failure to support wife, when punish- 
able access ata coo tee 
habeas corpus, husband entitled to....1064 


e . ...... .. ..00 


homestead, conveyed or encumbered, 
DOW: is naar 53 
joinder in actions, when...... ...181, 182 
mechanies’ liens, notice of elaim..... 1145 
separate real property, descent of. 
I ds da LOL, "1343 
wife's, homestead Mos ca Oot 
exemption from execution...... 570 


wife, declaration of homestead by.558, 559 
qualified to act as executrix. efe. 
AAA AAA aa 1377, 

witnesses for and against one an- 
other, when unser 12214 


1378 


Idiots. See Insane Persons. 
Illegitimate Children. See Bastards, 
Ill-fame. Sce Disorderly Houses, 


Immunity. 
from jury SERVICE anne 332 
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Impeachment, 

power unaffected by enactment of 
Penal Code „..50s000000000000.0+.2297 

Imposts. 

jurisdiction of superior court.......- 15 

Impotency. 

ground for divorce ....oo.oooooo.o..oo 982 

Imprisonment. See Arrest and Bail; 
Crimes and Punishments. 

contempt, offender liable when......1059 

ground for divorce ...oooooooooooo». 982 

restriction on imposition by justice of 
Peace Larson ae “40 

Incest. 

definition and punishment .....0....2455 

falsely charging, action for......... 294 

proof of marriage ....oooooooooooo..21093 

Incorporation. See Corporations. 

Indecency. 

public, penalty ...oooooooooroooo.2/21 

Index, 

clerk's record of judgments......... 446 

Indians, 

Witnesses, competency ..ooooooooo...2147 

Indictment and Information. See 
Grand Jury. 

animals, sufficiency of description... .2062 

arrest under not subject to habeas 
LOTPUS nase ee UNES 

certainty in allegations required. ... 2057 

charging but one crime required......2059 


one form only ........... saose. 2059 
contempt, liability of offender.......1060 
CONTENTS: OF or ..0..2055 
defects, what deemed immaterial ore 2066 
definitions ....oooooom..... eneronnn..2303 
embezzlement, how. pleaded....... e. 2074 
false pretenses, description of money, 

CLC. dass 2074 
first pleading by indictment or in- 

formation wees ses eles ese cece aes 2094 
contents ..... UT TITTEN ....2059 
forgery, misdescription, when imma- 

ternal rca RETTET 2071 
indictment, custody and inspection...2045 

defendant entitled to copy..... ...2043 

finding, number of jurors neces- 
SULY aa nr 2030 
TOT OP aaa A 


indorsement of witness’ names....2043 
when found at instance of pri- 


vate prosecutor ....oooooo..». 2044 
“not a true bill,” indorsement and 
filing, when ........... es. 2041 
finding and filing effects a dis- 
Charge sais SER En 2019 
public record, when ........ ..0..2045 


secrecy to be preserved .„.....0...2046 
signature of foreman ...........2042 
information, filing and indorsement. .2050 

commitment or recognizance of de- 
fendant held to answer ........2052 

duty of prosecuting attorney as to 
examining offenses and filing... .2053 
verification .......... OA | 
judgment, how pleaded .............2068 


Indictment and Information (Cont’d). 
judicial notice, matters of, need not 

be stated ..ooooocoocrromoom..2007 
larceny of money, how pleaded...... 2074 
libel, how pleaded ..ooooooooooooo». 2070 
obscene literature, ete., how pleaded. .2075 
ownership of property, how pleaded. .°U76 

variance, When ...ooooooorooooo..2076 
perjury, how pleaded ....oooo.ooo..... 2072 
person injured, sufficiency of allega- 

GON secsseesrs TETE eee 2061 
presumptions of law not to be stated.2067 
private statute, how pleaded......... 2069 
prosecution by ...oooooooomoo.o..2023, 2024 
setting aside, grounds for ......2009-2101 
several charged, conviction or acquit- 

tal of one or more ....oooo.oo.o.... 2073 
statutory definition of crime, how fol- 

lowed ....... .. ee oh 
sufficiency of allegation. rere rr ere ND 
time of offense, how alleged.........2060 


true name inserted, how and when....2058 
variance as to shea when imma- 
torial vorne nade esse. 6A 2076, 2156 
acquittal on ground of, no bar..2117 
words and phrases, how construed... .2U63 
Indigents. See Paupers. 
Indorsements. 


on indictmentS ..o.oooooooo.oo. 2042-2044 


Infamous Crimes. See Felonies. 
ground for divorce, when............982 


Infanticide. See Abortion. 


Infants. See Adoption; Guardian and 
Ward; Parent and Child. 

abandonment by father, punished 
When rer in 244 

admission or sending to disorderly 
house ..oooooooooooooooooo.2145, 2446 


adoption of uunen css . . 1696-1700 

adverse parties incompetent as wit- 
nesses, when ...... O. 

age, determination of ........ O A | 


appear in actions by guardian ‘ad 
item’ A ea 187 


begging, employment as beggars un- 


awlul asar i Enta 2446 
billiard and pool rooms, admission un- 

lawful, when ......... Se rey 2440 
diazeites, sale or gift to dalantol 

AASE 2445, 2697, 2701 


smoking, unlawful .....ooo.o...o..2/00 
confession of judgment by........... 414 


when by guardian .......o.o...o.». 414 
costs against, responsibility of guard- 
lan esse TER eT Ter ere 488 


crimes against children ........2444-2447 
delinquent, commitment to state train. 


ing school u... ea ETA 
commitment to state reformatory, 
WHEN cto das 2277 
emplovment as messengers to disor- 
derly houses, unlawful ........ 2446 
at labor below certain ages, when 
UMAWEU): una yasni 2447 


exhibitions by, in immoral or danger- 
ous shows, unlawful ....o.......2416 
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Infants (Cont’d). 

firearms, sale to, when unlawful......2445 
use of, when misdemeanor........2060 

friendless and neglected children, 
guardianship of ....... e.. e o -1700-1707 

gaming, unlawful to admit..........2445 

guardian ad litem, appointment. .187, 1644 
confession of judgment for minor.. 414 


in justice’s court .......... 1771, 1772 
sale or mortgage of estates........1502 
guardians for ........... ESTEE 1621-1653 
compromise of claims authorized. .1638 
habeas corpus, entitled to writ.......1064 
intoxicating liquors, unlawful to sell 
LO sun EN aa ESO 
place of sale, admission unlawful. .2445 
judgment against, vacated, when.... 464 
petition and affidavit ....... dan 407 
juvenile offenders, commitment to 
state training school......1980-1986 
guardian ad litem, for, when ap- 


pointed ........ reer eT ree 1981 
limitation of actions, suspended 
WOD EA u e aE 158, 169 
neglected and delinquent children, act 
construed: AAA 1987, 2001 
adoption, when granted and conclu- 
BIVEDCSS. ascine 6:65 oo ee ecawseee's 1900 
arrested children to be taken be- 
fore juvenile court....... .....1999 


associations receiving children to 
permit inspection .......o......2003 

board of visitation, appointment, 
duties and expenses ...........2003 

child under fourteen not to be com- 
mitted to jail nor confined with 


CONVICES une een 19098 
commitment of child ............1995 
Umit A iun ....1997 
to care of probation officer..... 1997 
complaint and verificatiod........ 1990 
Construction of ACE. icc niwa ee deems 2001 
eustody of child pending proceed- 
ENS des caida roca 1991 
definition of terms ......... sens LOST 
discharge by court, when........ 1997 
failure to obey order for production 
of child, penalty ..... need 1991 
fees not to be charged .......... 2002 
hearing on complaint..........o... 1991 
jurisdiction of court after commit- 
MENE AAA PA nO 
BUPETIOT COUTTS ...o.oo.ooo ooo o»... 1988 
juvenile court, designation........ 1988 
judge, designation ...ooo.ooo...» 1959 
MEI OTA. A 1988 
juvenile records ser 1959 
nonresident or unknown guardian, 
service by publication ......... 1992 
parole may be allowed ..........1997 
place of detention ......o...o... oe 000 
powers of judicial custodian. .....1996 


probation officers, appointment, 

o year 

chief and deputy in "eities of first 
EMSS as 1994 
BUNTY aa rata? 1994 


Infants (Cont’d). 
property rights of child not af- 
fected ....... .....1996 
sentence against parent contribut- 
ing to child’s delinquency....2004 
suspension of sentence.........2004 
BUMMODS ..ooomomooocoorrororr.. «1991 
support by parent or guardian, or- 
"Or for Sets ces 
transfer of proceedings to juvenile 
court, by justice or police magis- 
trate 
next friend, appointment in justice’s 
Court: 4.0500 EEE 1771, 
obscene literature, ete., exhibiting or 
permitting sale by, unlawful......2459 
opium-houses, admission to, unlaw- 
ful „05% A EEE 2 
partition, compensation for inequality, 
when may make ..... 
consent by guardian, when...... 884 
share payable to even when. . 882 
private sale of realty.......... 1683-1692 
responsibility for crime s2297 
age, how may be determined. . ‘ . „2257 
rights as against claims under eolor 
of title .< sess 
sale of cigarettes to, eivil ‘liability to 
parent ...ooo.o.o»... Meee Perey EIS AL.) | 
substitution of one for another, pen- 
alty 2375 
summons, how served OOd...cooooo.o.o.. 220 
tobacco, sale to, penalty....ooooo... 2145 
witnesses, incompetent when under ten 
YEATS ri aa 
Infectious Diseases. See Contagious 
and Infectious Diseases. 
Information. See Indictment and In- 
formation; Quo Warranto. 
tn quo warranto, causes for....2...2-1034 


e... ........o .» 5 


1772 


790 


.0.00000000000000000000000000€ 


.. 1213 


by whom filed ..... seneeec dese e035 
Injunction, 
additional conditions imposed in tax 
CASEN ars era ss IR 
affidavits on hearing .....o..o.... io 120 
appeal, when remains in force...... 1723 
to United States supreme court, 
EI ue tate ees ae ae wind os aphex 1724 
application may be heard on legal 
holday «sn9 oe oe ann .. 64 
attachment for contempt ......... se Bae 
arrest and indemnity ...ooo.ooo»oo.o. 70 
bond for appearance ..........6. 134 
DOM ascos os 725, 726 
bail, in contempt for disobeying 
DTACH Hamann are ten eb watered on 134 
chattel mortgages, against foreclos- 
res WHC seen o wand ae aise 1110 
damages upon dissolution of stay for 
MCG: as ee OD 
for waste and rents...... ee 737 
dissolution or modification, motion 
For naar ee 725 


damages, when awarded ......736, 737 

suspension by motion to reinstate. 738 
emergency, temporary grant until 

notice e...» oo 00 0000.90 T2 


INDEX—VOL. I. 


{References are to Sections.] 


Injunction (Cont’d). 

executors, etc., against, when........1316 

grant of restraining order, by whom. 718 
time of granting ......eeeceeeees 721 

grounds for granting ....... ....719, 720 

jurisdiction of superior court ....... 15 
issuable on nonjudicial days...... 15 

limitation of actions, suspended by.. 172 


malicious erection of structures...... 720 
mandatory ..... revere ere . 720 
moneys collected on enjoined judg- 
MCRL cornisas a toe . 731 
notice of application excuses service 
of writ ...... EE E ... 730 


722 
729 


necessary, except in emergency... 
order, binding when and on whom... 
disobedience of, contempt........ 732 
power of judge same as court.....o.oo. 739 
proceedings to vacate judgment...... 471 
reinstatement of dissolved order..... 738 
motion and hearing 738 
restraining orders, in emergency cases 722 
waste on public land by Opposing | 


claimant a nesaskan 
stay of proceedings ......... TTET nes 
dissolution, award of damages. .736, 737 

supplemental proceedings, enjoining 
transfers ass isn 024 
service of order ....oomoooooo... 625 
tax cases, tender necessary ........ 955 
TEMPOTATY ern aca ELO 
appeal from order, when.........1716 
time of taking ........ O A: 


court commissioner may grant.... 85 
terms and conditions of granting.... 724 
writ, copy of order sufficient........ 727 


Innkeepers. See Hotels. 


frauds on, punishment ......... e... 2020 
liability for loss by guest, how 
avoided siScasces cue EERTE ETI 200 
lien on baggage ....... ss D 
notice Of sale for sera ann 1202 
sale to satisfy lien.........1201, 1202 
Inquest. 


jury of, defined. ....cscccscserceeee 93 


Insane Persons, 
adverse parties incompetent witnesses, 
when 


convicted of erime, confinement......2283 
inquest of lunacy by court.......2283 


removal trom one institution..... 2284 
criminal insane, definitions.......... 2173 
acquittal, special verdict to be re- 

turned cero ee . 2179 
committed, when ...ooomoo.... ers WR 
discharged, when ....oooo... “062116 
plea of insanity, how and when...2174 

no defense for erime ....... «2200 


dementia, when ground for divorce.. 982 
guardians, accounting by, when......1669 
actions by and againDsSt....oooooo..1062 

ad litem, appointment +..ooooo.... 188 
ancillary, recognized .o.ooooooo»... 1676 
appointment by court ......1654, 1655 
Notico- Of vewes e460 bois oe site eee 1008 
bond 


ENT SEITHER |: EV 


Insane Persons (Cont’d). 
compromise of claims authorized. .1638 
costs, how taxed on discharge...1656 
custody OÍ estate ...ooooooooo.... 1659 
debts due and owing, collection 
and payment .....oooooo.oo.»....1663 
exempt from execution on judg- 
ment against ward ....... ..«..1670 
foreign may act, when, bond of..1674 
letters to be filed in this state. .1675 
inventory of estate.........1660, 1661 
nonresidents, domestic guardians 
appointed when „..200000....1675 
accounting .1678 
appointment and bond ........ 1676 
community realty, sale of..1679, 1680 
attachment, for debts of in- 
sane spouse ...... me 
confirmation of sales ........ 1680 
conveyance of, how executed. .1679 
judgment ordering sale and de- 
creeing priorities ..........1680 
proceedings on refusal of 
spouse to join in convey- 
ANCE anna innen .....1680 
compromise of doubtful debts...1678 
duties servici 1018 
hearing: novo cd sar OIG 
inventory by guardian ........1678 


notice to creditors..... ERTEILEN) 
surplus moneys, how disposed 
UnA on 1081 
sureties, discharge of Ur .....1682 
person and estate, power of court 
Over ..... anderen ees oe 1661 


removal, when .....oooooooooo.. «1673 
sale or mortgage of real estate for 

debts or investment .........1665 

conveyance by guardian .......1667 
of community property, how 


made .... . a 00 
order of sale .......... ..00...1666 
proceedings, setting aside......1668 


report and affidavit of guardian.1666 
habeas corpus, entitled to writ......1064 
inquest before court commissioner.. 85 
insanity and mental aberration no de- 


fense in crimes ......o...... IR 
judgment against, vacated when...... 464 
petition and affidavit ........ asec 467 


limitation of actions suspended dur- 


Me -disability „uses 169 
partition, share ee to guardian, 
When ....... pdas OOo 
consent by guardian, when... 854 
private sales of realty ......... 1683-1692 


rights as against claims under color 
of title LE E E E E E „"......Ee...e... .”.©. 790 


ward— 
arrest and bail, not subject to....1670 
death of, effect: esa. aaa 1672 
- execution against, how enforced. .1670 


nonresident, domestic guardian- 
ship of par 1074-1082 
process against, how served...... 1670 


recovery of reason, proceedings on.1671 
Witnesses, incompetent A8...ooo..1213 
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Incolvercy. See Assignments for 
Benefit of Creditors. 

decedent's estates, order of payment 
of claims 

jurisdiction of superior court ....... . 15 

laborer’s claims entitled to preference.1153 


receiver appcinted, when ...sccccsee Til 


Inspection of Petroleum. 
penalty for selling without inspection.2505 


Instructions. Sce Trial. | 
exceptions, how taken ..o.ooooooooo.. 384 


Insurance. 

destruction of insured property......2636 
of vessel to defraud insurer......2634 

proceeds exempt ......oooooo.o...9008, 569 

SUMMONS, service ON whom ...oooooo. 226 


Intent. 

to defraud, to whom applicable. „2292, 2303 
Interest, 

judgment, contract or legal rate...... 457 
Int:rpleader. 

action of a ea er a Se an en UL 

COStS. ....oooo.o PR EIN, 
authorized when ...ooooo.oo.....196, 198 
Interrogatories, 
annexing to commission to take deposi- 

LIONS. nee ansehe 
examination of parties to actions, 

6 0 00 000 0 . een nr 223-1230 
perpetuating ‘testimony coonscoscrro-1252 
Intervention. 
defined c......o..o ce...0.ooro..... eo... ne. ... 202 
foreclosure of mechanics’ liens.......1140 
practice in ...oooooo.o... ce cecscscese ZU 
Intestate. See Descent and Distribu- 

tion; Executors and Administra- 

tors. 


Intoxicated Persons. See Drunkards. 


Intoxicating Liquors. 
admission or employment of females 
in places where sold, prohibited. .2689 
drinking in public conveyances...... 2693 
common carrier not to permit....2694 
fraudulent prescription by physician. .2510 
low wines, etc., compounded and sold 
as whisky, gin or brandy........2696 


minors not to be admitted where 
BOLA, ana aes 2445 
sale or gift to, penalty ...oooooo...2445 
sales to drunkards eee ere ee re er 2689 
to CONVICIS: wessen ra 2659 
of improperly aged liquors...... 2695 
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TOUIDE: Aisa PERRET 1838 pleaded usaron oa 1783 
attorney’s fees, allowance of...1843 exhibition of original may be re- 
bank as garnishee, requisites of rel rauen 1783 
SCrTVİCE unseren Ar 829 allegations, when deemed admitted.1785 
bond to release garnishee....... 1831 AMONUMENE aise sds e ses 1786, 1785 
corporate shares of garnishee, time when may be allowed.....1783 
sale and transfer on execu- composed of what............... 1779 
TION, wanna on000...1839-1841 denial of ne or belief, 
costs, how taxed...... RB 1843 eltett er RER 1782 
custody of surrendered property docketing and filing. ee ce... ..1781 
pending final judgment........ 1837 objections, grounds of...........1786 
default by garnishee, judgment Oral or written. ...cccccccecesss- 1780 
o o A EERE ETERA form immaterial .....ooo.oo...1781 
defendant may set up any ex- setoff, how pleaded.........o.....1789 
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Justices of the Peace (Cont’d). 
time. of ross ns O E 
variance, when immaterial.......1787 


verification „isst 1784 © 


preliminary examination of persons 
accused of crimes....... ....1949-1966 
process, by whom served.......1762, 1764 
coextensive with county.......... 48 
service by person appointed......1764 
fees: for usae sn] 104 
proof of ericsson 08 


style Ofc ined} irn 1762 
prohibition, writ of, no power to 

Erant rada 1028 
public peace, preservation, commit- 

ment to jail, when............. 1911 


complaint of threatened offense...1937 
costs, complainant to pay, when..1942 
against defendant, how en- 
Forced asus een e... .1943 
discharge of defendant, when.....1912 
on giving bond......... et 
examination of accused.......... 1938 
transcript of testimony......... 193 
jurisdiction to proserve...ooooo... 1936 
recognizance, discharge on........ 1944 
forfeited, remission of portion of 
penalty A itra Cent esak EEN 1947 
in case of apprehended danger..1940 
transmission and filing in su- 
perior court ........ ado da 
without process, when.........1916 
surety may surrender principal...1948 
warrant, when to issue..........-1959 


Justices of the Peace (Cont'd). 
jury, demand for......... 960861819 
discharge for disagreement.....1855 
failure to appear, penalty. ....1850 
fee for, advanced...... A Wo ad, 
number and qualifications......1845 
Oath Of ....ooooooorooopooroso..15.3 


selection Of ..cesveceescuwe ¿0.1591 
summons, form and service..... 1852 
trial, time of holding.......... 1850 
justice tries cause unless jury de- 
manded ......... ire cok: 22) 
verdict, delivery of..... ere 1834 


disagreement, discharge of jury.1855 
vagrancy, proceedings against...1967-1973 


venue in certain cititS...o.oooooo.... 1755 
change of, costs Of...o.ooooooo.o. list 
grounds for allowance.........1775 


witnesscs, attachment for........ eae 100) 

attendance may be compelled..... 1215 
power of superior court to com- 

el Sl eta 1230:7239 

damages for nonattendance....... 120 

depositions of ,....ooo.oo.... 1357-1909 


parties as witnesses, when...1903, 1906 
penalty for refusal to testify...1205 
testimony subject to rebuttal...10t 

service and costs in attachment...1)301 

subpoena, valid over what terri- 
e A caos 
service, by whoM..............13999 
when may iSSUl...oooooooooo..1217 


Juvenile Court. 


replevin. affidavit for......... e... ..1797 | how constituted ......oooooooooo....1989 
buildings or inclosures, officer may 
break ...... eae eaa 1803 Kidnaping. 
claim by third party, proceed- commission out of state, when pun- 
o A ES 1805, 1806 ished occ i E 9954 
custody and delivery by officer....1804 | consent not a defense. when... 0419 
exceptions to plaintiff's sureties..1800 | definition and punishment...........2410 
immediate delivery, when may be _ selling services of kidnaped person...2411 
Claimed ...oooooommmomoo..». 1796 | venue of prosecutiOd....oooooooooo.o.. 2412 
bond for ......... eer ree Perens 190 
execution of order.....seeeeees 1799 | Kin. Sce Descent and Distribution. 
order for ........ eier lie 
redelivery bond .......... eo... .-1801 | Labels. See Marks, Brands and Labels; 
suretics on, justifieation........ 1802 ‘Trademarks and Trade Names. 
service on defendant............. 1799 | Labor Day. 
writ must be served by an officer..1762 | legal holiday .......o.o..... a, .. 62 
residence confined to precinct........ 47 i3 ad 
return of process, mode of.......... 1763 ne See Liens; Mechan- 
stay of proceedings pendin iving of ° 
' seriis for esta: N a 2 ER = ..1777 | Labor Unions. See Trade Unions. 
summons, form and requisites........ 1758 | Landlord and Tenant. See Forcible 
service of ae cio hs 1758, 1762 Entry and Detainer; Waste. 
service by publication, form of....1766 | abrogation of relation by forcible en- 
LOGE OL? esa tape a we ete 1767 (ty sas a 810 
written admission equivalent to by forcible detainer.....o.ooooo.... 811 
proof. arena 1768 unlawful detainer ............ 812 
supplementary proceedings on judg- lien on crons for rent.......... .....1188 
ments, HOW 66a behets see taty 635 claim, filing and verification...... 1190 
title to land in issue, transfer to enforcement of claim............ 1190 
süperior COUTE „russ 1863 priority of ....oo.o... asis 1189 
trial of actions, continuance, limit al- notice o AA 812, 814 
A A A TS 1817 | partition, estate for years, when mav 
juror, penalty for failure to ap- DO S0ld: dais 867, SAR 
pear ...... sl how set off..... como...» 831 
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Landmarks, 
Malicious injury t0.....oooooo......2090 


Lands. See Public Lands; Real Prop- 
erty. 


Larceny. See Embezzlement; 
Pretenses; Robbery. 

acts constituting 

contractor failing to pay for labor or 
material ..... BL. 

cumuiative sentence, when...........2180 

defenses of claim of title..... .2608 
part ownership, no defense......2602 
right to commissions, no defense. .26U2 

grand, definition and punishment... .260d 


False 
.2601 


money, indietment, allegations...... 2074 
mortg:uged personalty, sale or mort- 
gage OL arena ee ee 60 
passenger ae, failure to cancel 
CUCL), roses es Or 
petit, what is. ae ee corr 000 
receiving stolen goods, evidence......2154 
constitutes larceny ....... casio 2001 


stolen property, restoration of.......2609 
value, how ascertaintd....oooooooo. .20U6 


Laws. See Statutes. 
eommon law, how far prevails........ 143 
construction of, to be liberal....... . 144 
words importing number, gender 
and. BOX seins ve de ee O E: 
continuations of former laws, when.. 145 
foreign, printed copies as evidence...1259 


former laws abrogated.......... 145 note 
lex loci contractus, ‘ 
limitations : 178 
time, how computed. asia 100 
Lawyers. See Attorneys. 
Leases. See Landlord and Tenant. 
Legacies. See Wills. 
Lecal Holidays. 
Lerislature. 
disturbing or disorderly conduct in 
presence of 
intimidation of member, gross misde- 
MERNOTL eke tan een 2337 
witness, penalty for refusal to testify 
before 
Letters. 
malicious concealment 
unlawful opening ....... 
Levees. See Dikes. 


Levy. See Attachment; 
Taxation. 

Lewdness. 

dissolute person is vagrant......... 

punishment 


Libel and Slander. 


See Holidays, Legal. 


iris 2000 
co... ......2063 


Execution; 


.2688 
.2158 


(EE E S: EE E SE E E E E 


answer in justification... ....eseeees 293 
costs limited ....ooooo.o... EEEE 17; 
criminal libel— 
evidence of trutb.....oooooooo....2157 
OXCUSE sims ar Me Mee Bele 2425 
furnishing libelous information... .2431 
Justification. ¿corras Sawer eted 
liability of editors, etc...........c427 


o 
2603 
96 
| 


Libel and Slander (Cont'd). 
defense of want of knowledge. .2427 
malicious libel, punishment.......2424 
presumed, when ..coooooooomoo2425 
pleading in indictment, etc.......2079 


privileged communications .......243U 
publication defined ........ eee 2426 
report of public proceedings priv- 
" éged na OEE T 
slandering female, penalty.......2433 
corroboration of woman slan- 
o art 
justification ...... Be ane renee 0 
suppressing publication, offer of, 
for gain, penalty............ . e 2432 
threatening to publish, penalty....2422 
VENUG. ns 2428, 2429 
falsely charging certain erimes....... 294 
justice of peace has no jurisdiction.. 45 
limitation on civil action............ 160 
pleaded, how ...ooooo.oo.o.. ee EN 
ANSWET ...ooo.o»... EEP TETE 
Libraries. i 
exemption of private from execution.. 563 
Liens. See Execution; Judgment; 
Mechanics’ Liens. 
attorneys, when exiSt.....o.oo.o..... .. 136 
boats and vessels, enforcement of. 
ere eee s 1183, 1186 
limitation on actions...... 1182, 1185 
stevedoring services ........1184, 1187 
priority of demands for wa¿ges..1185 
subject to, when...... 1182, 1184, 1137 
townge services entitled to....... 1157 
chattels, discharge as agninst third 
persons ....... rs LoS 
enforcement, how .....ooo..oo.... lioi 
filing and entry in county audi- 
tors: ONCE us san ann 1155 
legal owner, who deemed to be....1156 
limitation on lieD................ 1154 
SCHON: ON Moras teatea DIO 
notice of claim, form of.......... 1155 
time of filing....... E, 
priority of lien.......... 5,1106 
subject to, WheN........ ooo... ...1104 
construction of statutes relating to. 
ENTE EEE 1208, 1209 
crops, subject to for labor or rent....118& 


claim, time and manner of making.1100 


enforcement Of ci a a 
priorities ada diia 1189 
procedure under logging lien 
IEA ee ...1190a 
fines, judgment foT.....ooooooooo.o... 2155 
freight charges, sale for........ 1191-1196 
innkeepers, hotels and boarding- 
houses usw. 1201-1203 
judgment, how acquired and duration. 445 
exDIrALIoNn.- ¿sas parada eo ‘ . 459 
revival. continuation of.......... 46: 
laborers’ liens on property and fran- 
COISOS nas ee ee ee 149 
foreclosure user 1152 
limitation ON .......oo.oo.o.o. 1152 
limitation on filing. A a en os 1149 
rotice of claim, contents..... .....1150 


1423 


INDEX--VOL. I. 


[References are to Sections.] 


Liens (Cont’d). 
filed: where cin 1100 
service of .1150, 1151 
priority of ..1149 
receiver or assignee to pay, when.1153 
livestock, for care and feeding...... 1197 
enforcement of ..... ..1198, 1199 
action for . 1200 
sale, how made...... 
waiver of lien not accomplished by 
delivery ‘ 66100 
logging, attorneys’ fees.. re .1178 
claim for labor, etc., 
filed where and when ER 1168, 1169 
recording and indexing.........1170 
fees for recording...........1170 
statement of ......1168, 1169 
costs, what allowed aS........... 1178 
eloignment, etc., ds for dam- 
ayes RR a 1181 
enforcement of lien, 
and procedure .....o.o.ooo.o.o... 11 
against whole or part of logs or 
lumber ..1175 
amendment of pleadings........ 1174 
costs, allowance and security 
for ; .1173 
pleadings of defendant.. ......1174 
sheriff as receiver, fees.........1173 
surrender of custody, when....1173 
joinder of claimants...........-.1178 
limitation on claims........1166, 1167 
on action to enforce...........1171 
lumber defined ..oooooooooo.o.....1163 
material lienable ..... ..1162, 1163 
mistakes or errors in claim not to 


LEE E E E E E ae oo 0 0 0 0 0 © 


invalidate, except ..oooooooo.o. .1176 
persons entitled tO0...oooomooo..».» 1162 
preferred: “Claims: descarto ss 1165 

PELO OL een 1165, 1175 
purchaser, liability of............ 1177 
sale on judgment, manner of.1179, 1180 

proceeds, apportionment.........1179 
stumpage, owner’s lien..:..... ...1164 

partition, adjustment in actions for... 840 
answer of lienholder........... .. 843 
creditors not parties, how brought 

o aaa T 
notice to lienholders....... .. 859, 857 
FOLeTOO’S: TONOT as eee 856 

confirmation sec avi ecseri s... 858 

EXFEpLIONS: TO rer 357 
unsatisfied, how ascertained...853, 854 

storage charges, sale for........ 1191-1196 
warchouse charges and advances, sale 
LOU asien .1191-1196 
wharfage charges, sale for..... .1191-1196 
Life Estates. 
creation by will, effect...ooooooooo..1334 
partition, how set oll...... EEE Jl 
sale. of Interest...nsn ine 867 
sum in gross to be paid. 22.868, 869 
Lichthouses. 


malicious- INJUTY tOccissscessresees t2099 
Limitation of Actions. 

absence or concealment effect on..... 168 
against sureties of executors, etc. .1432 


a 


Limitation of Actions (Cont'd). 
appeal to supreme Court.......o.oo..1/18 
from county commissioners....... 164 
from justices of the peace...1911, 1919 
assault and assault and battery..... 160 
bar of statute, ground for demurrer.. 259 
removal by new promise.......... 176 
claims against state, general provi- 
sions applicable ............ ... 890 
county, rejected by commissioners. 164 
decedent’s estates, barred when....1308 


presentment ...eooooermmororoo. 1472 
rejected, action on......... 164, 1477 
special administration not to af- 
Tech een .....1424 
suspension of statute, when.....1480 
insolvent estates ..... ise saw 1097 


commencement after accrual limited. . 155 
contest Of will... nenne 1904 
contract in writing.....oooooooooo.o.. 157 
not in writing...... . 159 
counties governed by law of... en LOt 
criminal prosecutions ....... .2005 
computation where indietment set 
aside .2005 
none in murder cases....... rl |, 
damages for usurpation of office......1042 
default, opening, where no personal 
service .. 
disability, when available........... 
cumulative disabilities, rule as to.. 
executor, etc., for mismanagement of 
estate .. 
false imprisonment ...oooooooooo.o.o».. 
foreign statutes, how applied. 
forfeiture or penalty to state. 
fraud, relief on ground of..... 
infants, time extended, when........ 
judgment or decree......... owas ave 
laborers’ lien foreclosure............ 1152 
libel and slander......ooo.ooo..o. 


liens on boats and vessels......1182, 1185 
chattels, enforcement of..........1157 
loggers’ liens, enforcement of........1171 
mechanics’ liens, foreclosure........-1138 
minors, time extended WheD........ 158 
municipal corporations governcd by 
law of 


235 
174 
175 


161 
160 
178 
160 
159 
158 


.%9090.000000000000000000000 
e.e 0.0.0.0. 
.. 0.0.0.9. . 


167 
106 
objections raised by answer or de- 
MUTTER ern sen 155 
payments on debt, effect of.......... 177 
penalty or forfeiturB....oo.o.o». 160 
provided by statute..... 163 
personal property, taking or injuring. 159 
real property, recovery of ......156, 786 
sold by executor, etC..cccccccseee 158 
sold by guardian...... are . 158 
title acquired under tax or execu- 
tion sale, or of record from 
state or United States.... ...... 
relief not otherwise provided for.... 165 
removal of bar, what suflicient...... 176 
rents and profits of realty......oooo.. 157 
seduction or breach of promise....... 159 
sheriff, constable or coroner..... e.... 159 
for escape of civil prisomer....... 161 


786 
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Limitation of Actions (Cont’d). 
state not restricted by provisions.... 167 
suspension of statute by absence or 
concealment ...ooooooooooo.o.. 168 
by death .......-.00.. aa 110 
by disability, personal. oer . 169 
by judicial proceedings........... 172 
by reversal of judgment. O 113 
DY Wal nenne heute TL 
tax deeds, cancellation of..... eses 102 
use and occupation of realty........ 157 
vacation of judgment............465-467 
waste or treSPpaS8...c.sececcccecceee 159 


Limited Partnership. See Partner- 
ship. 

Lincoln's Birthday. 

legal holiday 

Liquors. See Intoxicating Liquors. 


Lis Pendens. 
actions affecting title to real prop- 
CTY aan Meee ee ern. 248 
cancellation of notice, when...... 243 
filing necessary in actions against un- 
known heirs .. PURE coe 


Livestock. See Animals. 
lien for caring for.. ....1197-1200 
sale for freight or storage charges...1192 


Local Actions. 
venue 
Lodging-houses. See Innkeepers. 

liens and liabilities. .... 4.0.0.9. .1201-1203 


Logs and Logging. 
brands, penalty for defacing, etc....2594 


(E: EE EE 00000 


6.0000. 0.0000000000000000000000 204 


imitation of, penalty...... e... ...2099 
equipment of loggers exempt from ex- 
CCULION dir io 563 


liens for labor and material.. .1162-1181 


Lost Boundary. See EA 


Lost Records, Instruments and Papers. 
restoration of records... .1270-1277 


wills, how established..........1314, 1315 

Lotteries. 

advertising drawing ...... eos ecco se O45 

definition and punishment........ .. 2464 

disposal of property by, penalty..... 2466 

foreign, subject to provisions of Crim- 
inal Code escritas ...2468 


insuring lottery tickets, penalty.... 

advertising offers to insure.......2467 
lease of building for, penalty........ 2466 
selling tickets, penalty..... 


Lumber. 
Lunatics. 


See Logs and Logging. 
See Insane Persons. 


Machinery. 
Malicious injury tO..cececcseccscess L009 


Magistrates. 

dchned:; wessen 90 
holidays, may act OMd...coooooo...... 64 
Justice of peace acts as, when..1927, 1928 


Rem. Wash. Code, Vol. I.—90 


Magistrates (Cont’d). 
officers qualified to act a8.....ooooo.o. Bl 
preliminary examination of persons 


accused of crimes...........1949-1966 
Malfeasance. 
disqualifies publie officer............ 2289 
offenses and penalties..........2069-2571 


Malicious Mischief. See Trespass. 
accounts, falsifying ...oooooooo..... 2661 
baggage, injury t0....ooooooooooo.o... 2666 
books, records and papers, injury to..2660 
discharging firearms at trains, etc....2650 
explosives, placing or exploding so as 

to endanger life and property..... 

ere eT ee ...2652, 2653 
false signals and lights for vessels or 

trains 
improvements, ete., on public lands.. 

EEE ae 2704-2707 
letters, A opening and divulg- 

ADD aunas daaa seas saasa 2062, 2663 
lighthouses injuries Orca 22. 2655 
mileposts and signboards, injuries to. 

nme ee 2716, 2717 
property subject to, enumeration..... 2659 

generally, where not specified.....2667 
public utilities, injuries to........ . . . 2656 

gas, electric and water appliances, 
interference with ......o.oo.»o..265 
reservoirs, dams, booms, etc., inter- 
ference With .......cceseceees 2608 
railroad property, injury t0..........2650 
telegrams, opening and divulging. . 

eer Tee Cre ree „2662, 2663 
throwing missiles at trains, ete......2650 
train robbery, attempt to commit... .2651 
trespass on railway tracks or another’s 

land ...ooooomooso.orr....2064, 2665 


Malicious Prosecution. 

costs limited ....... conccccecncccene AT! 
justice of peace has no jurisdiction.. 45 
punishment ...ooomoooooooooo»......2369 


Mandamus. 

aid of supreme court's jurisdiction on 
appeal ....o.o... cancer ce ¿1101 

answer, how made....... room......1018 
may be controverted.............1020 

APpPeals. corria raras 1033 

causes for granting.. Ueto wee hes e... .1014 

compel signature to bill of excep- 
TODS: nun aan 001, 392 


damages awarded when...... ......1024 
defined as writ of mandate..........1013 
disobedience, penalty for....... .....1026 
grant of, by default prohibited...... 1017 


hearing required, though no appear- 
anc ea EEE ...1017 
where nO ansWeT.....ooooo.o... 41023 
where issues of law, or immaterial.1023 
issued by courts of record...........1014 
notice of applicati0D.........oooo.o.. 1017 
questions of fact, trial by jury, when. 1019 
certification of verdicte nos 1022 
new trial, motion, where made. T ..1021 
return to writ.. eooommooorr....1018, 1023 
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Mandamus (Cont'd). 

when returnable +..............--1031 
rules of practice......seees sees 1032 
service of WIib...ooooooommoororsros «1028 
sheriff, to allow redemptioN......... 598 
superior court may issue wrIitS....... 19 
supreme court, original jurisdiction in. 1 

power to issue in aid of revisory 


jurisCiction ..ooo.ooocoorooo... 
writ, application for, based on affi- 
davit a aaa 010 


alternative, form Of............. .1016 
peremptory, what must state... ...1016 


Mandate. See Mandamus. 
Manslaughter. See Homicide. 


Marks, Brands and Labels. See Trade- 
marks and Trade Names. 
fraudulent labels in sale of silver- 
WATE oooooooomoomo... eee. 2680-2683 
marking of gold artieles......... ‚2684 
imitating, penalt vee ee o 2099 
marked, stamped or branded defined. .2685 
removing lawful brands, penalty.... .2594 


Marriage. See Adultery; Bigamy; 

Divorce; Husband and Wife. 
annulment, when decree may be had.. 983 
breach of promise, limitation on ac- 

tow. för cra 109 
compelling under threat of defilement, 

penalty .ooooooomomomo.» 
executrix, etc., not to affect estate. ..1377 
limitation on, after divorce......991, 992 
lost record, restoration...cssccceses: 1276 
proof of in criminal cases.... . . 2153 
records to be kept by clerk of su- 


............ O. 


re 2998 


perior court ..ooooo.ooo.... EN 2 
subsequent, revokes will, when...... 1323 
unlawfully solemnizing ............-. 671 


void, if made pending appeal from 
divorce decree ..oooooooooooroo... 991 


Married Women. See Husband and 
Wife; Marriage; Wife. 

actions by and against..........181, 182 

Master and Servant. 

habeas corpus, master entitled to....1064 

tipping of employees prohibited.2691, 2692 

wages, exemption in garnishment.... 703 


no exemption against.........0-. 564 
preferred payment out of dece- 
dent's estate ...ooooooooo.»..- 1568 
claims on death or insolvency of 
master coo oooooooo.oo... 1204, 1205 
presentment of claim and action 
on oo 1000200100 1001090 reves .....1206 
Materials, Lien for. See Mechanics’ 
Licns. 
May 30th. 
legal holiday ...cccccccececeeeeee 61 
Mayhem. l 
what constitutes ...seseessess». 2407, 2408 
injuries not permanent, liability for 
assault ..oooooooo.ooo..».. Ai 
Measures. See Weights and Measures. 


Mechanics’ Liens. See Liens. 
agent of owner, who deemed to be...1129 
claim, assignment, action Od.......... .1136 
filed in county auditor's office....1134 
limit for filing..........«.«...«.-1134 
form of .1134 
itemized statement unnecessary...1134 
joinder of claimantS............ .1134 
recording and indexing.... .1135 
segregation of claims, when..... .1137 
statement Of... cccccccccccececoe 1134 
verification ..oooooooo. o ooo....-1134 


construction liberal .........o.o.oo.o.-1147 
contractor's liability, extent of......1139 
discharge not effected by delivery of 
promissory note SER BE: = 
exemption of materials from attach- 


ment or executioM........ .....1144 
community interest subjected.....1145 
notice to husband or wife........ 1145 
removal from land of subject prop- 
erty, when Bd duh Cease am eae 140 
existing rights preserved............1148 
foreclosure, attorncys’ fees..... caves 1141 
costs, what included in:........-- 1141 
intervention by claimants not joined.1140 
joinder of claimants.......... ....1140 
judgment, personal liability...... 1141 
limitation of action for fore- 
Closure wccccesecscccccccceee oe 1138 
parties P E ceed lal 
rank of lienS....o.....oo.oo..o.o.«.1141 


homestead not exempt against........ 533 
land subject t0....ooooooooooooo...--1130 
lienable services ...oooooo.... «1129, 1131 
materials or supplies, duplicate state- 
ments to owner prerequisite to 
claim ......... PETER ....1133 
owner, rights against contractor..... 1139 
personal action not denied..........1142 
persons entitled to..... A 123 


priority over subsequent encum- 
brances o...oooooo.o.». iya cade e LZ 

over prior unrecorded encum- 
brances .....o.... ren 1152 


public works— 

bond to secure labor and material- 
MEN ..cocacceecs ESTER ER Wit: 
conditions of, action on........ 1161 

failure of public corporation to 
take, liability ..... Seuss sass 1160 

railroad to take bond for protection of 
labor, material and provision men.1129 
services entitled to liens........1129, 1131 


Medicines. 

labeling, regulations .......... sersan 

poisons willfully mingled with, pen- 
alty is CUA A S 

practicing without license........... 2544 

prescriptions may contain poisons... .25(8 


containing narcotics ...oooooo... 2509 


Meetings. 
disturbance of, penalty.......o..o.. 


Memorial Day. 
legal holiday +..oooooo.o».. 


2047 
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Mileage. See Fees. 


Mileposts. 
private, erected by Rund penalty 

for injuring ......... TEP Ore 2717 
public, malicious injury to......2656, 2716 


Milk. See Dairy Products; Food. 


Mines and Minerals. 

assays and samples, altering... 
making false, penalty... 

false pretenses in sales of...........2/11 

ores, changing or u. ying, pen- 
alty ere ress ee .2711-2714 

robbery of sluice boxes, etc., ‘penalty. 2703 


Minister of Gospel. 

competency as witneS8.....oooooooo.1214 
exemption from jury duty...... el 
privileged from testifying, when....2147 


Minors. See Guardian and Ward; 
Infants; Parent and Child. 


Miscarriage. See Abortion. 


Misdemeanors. See Crimes and Pun- 
ishments; Fines and Penalties. 
compounding, when and how... .2126-2128 
compromise, when authorized........1964 
definition oe EEE bbe Rides 2009 
dismissal a bar to prosecution........2125 
jurisdiction of justice of peace over.. 46 
limitation on prosecution........ . . «2005 
neglect of duty by public officer con- 
stitutes nassen Prrrrrrrrr rey 2208 
prohibited acts are, when............2269 
punishment when not fixed by stat- 


.2712, 2714 


DIE ¿ira a asa 2266 
will, penalty for withholding. .......1289 
Misfeasance. 


not punishable, wheM......o.o..oo..22/9 


Misjoinder. See Actions; Parties to 
Actions, 
Misprision. See Treason. 
Mistake. 
ground for vacation of judgment, 
WHEN: A ronipes ara enia ... ..464 


objection taken by motion....... 466 
relief from, when granted........ 303 


Money. 
deposits in court, custody and loan... 747 
Month. 
construction of word..... weccccnnee 149 
Monuments. See Boundaries. 
malicious injury to....... ssssse ce.. 2006 
Morality. 
offenses against out of state, when 
punishable here ........... sra 2204 
Mortgages. See Chattel Mortgages. 
decedent's estates, sale of property to 
BELISLY ana senos 1080 
ejectment not proper remedy......... 804 
estates of decedents, how made....... 
u ee 1491, 1498, 1505-1508 


evidence, certified copies as.. siseses 1200 


....2713, 2714 | 


Mortgages (Cont'd). 
executors, etc., to take on credit sales. 1688 
foreclosure, action for, when author- 
1200 are EU 1116 
attorneys’ fees allowed by court.. 
concurrent remedies for same debt 


not maintainable ........ wer la 
deficiency, judgment for, when......1119 
judgment for, similar to money 
judgment ...ooooooo......-.1120 
levy to satisfy....oooooooooo.112 
execution to enforce decree.......1121 
levy for deficiencies...... BL 
notice, publication of........ 1124 
installments due before total debt, 
proceedings ...oo.oooooooo....1126 
sale in parcels, when..... ve next Lot 
application of proceeds...... 1128 
whole property to be sold, 
when „..esscesursne aa 1128 
judgment ordering sale...... se 1118 
satisfied before sale, how.......1118 
possession by debtor during re- 
demption period .............. 602 
remedy confined to mortgaged 
property, when ..ooocmoooo»..... 1117 
venue of ..... e000. een 110 
homestead subject to lien............ 533 
preference in payment out of dece- 
dent's estate ....oooo...o.o.. 1568, 1569 


publication in actions of foreclosure, 
redemption or satisfaction........ 228 

receiver in foreclosure a jardin Se 741 

redemption by executor, etc., when. 


(pete ARI NAAA 1528, 1529 
removal of fixtures, etc. „ penalty.....2709 
Motion. 
denned sure 405 
Municipal Corporations. 
actions by, when maintainable....... 950 

against, when maintainable....... 951 

on official bonds........... 02 958-962 

appeals by, bond not required....... 1721 
cities, first-class, pawnbrokers and 
second- hand dealers, regulation 


Of Aare A T T E sas 2481-2488 
probation officers, deputies, sal- 


APCS Sinne seen .......1994 
second class, pawnbrokers and 
second-hand dealers to report 
daily to police........ aa 2483 
complaint in actions attacking valid- 
ity of tares ee, 956 
confession of judgment by........... 414 
construction of statute.......... e... 957 
criminal jurisdiction of justices...... 46 
existence, how pleaded.............. 296 
fire apparatus, malicious injury to... .2656 
injunction against collection of taxes, 
tender necessary ..ooooooooooooo.. 955 
judgments against, manner of en- ` 
forcement unse 953 
attachment of officer for refusal to 
Satisfy ...... coc ccccccsecccces It 
limitation on actions by............ 167 
| municipal judges are magistrates... 51 


ordinances, how pleaded.......o..oo.. 231 
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Municipal Corporations (Cont’d). 
record to be kept..............1260% 
copies as evidence........ ....1260Y, 
pleadings, existence, how shown........ 290 
ordinances, how pleaded.......o.ooo.. 291 
public works, laborers, ete., to be se- 
cured by bond..............1159-1161 
summons, service on whom.......... 226 
verification of pleadings Dy.......o... 952 


Murder. See Homicide. 


Names. 
change of name, on adoption of child. . .1698 
court commissioner may determine. 85 
female’s, on divorce, when........ 994 
proceedings for ......... coo... 998 
fictitious, defendant designated by... 306 


indictment by wrong name.... 
true name to be declared and en- 
tered een COU Oy 2097 


Naturalization. 
superior courts have jurisdiction...15, 16 


Navigable Waters. 
buoys and beacons, injuries to........2656 
crimes on, jurisdiction..... dios 2209 
docks, piling, ete., injuries to........2656 
lighthouses, malicious injury to.......2655 
mooring boats, ete, to buoys and 
bridges ....... 
obstructing, penalty ...cccocccseees 2006 
Navigation. See Boats and Vessels; 
Navigable Waters; Pilots. 


...0.0.0..0.0.0..0.....0.0..0 656 


Necessaries. 
exemption limited cossssorrrrrrsrsso DOE 
Ne Exeat. 
affidavit to obtain WIit...ooooooooo.. 778 
arrest, order Of........... ptas 119 
bail or commitment on........ ... 780 
discharge from, h0W...oo.ooo.oo.. 780 
bond of plaintiff.. sovcccccccene 119 
bail, special by defendant eres e.. 180 
commitment for failure.....seee0e 780 
liability of .......... .ensesunec. (80 
surrender by surety....sseeeseeee 780 
discharge on securing performance... 780 
habeas corpus, right to writ..... coves (82 
joint contractor, right to writ..... wee 181 
justice of peace, proceedings before.. 783 
remedy, who may enforce........ cere (81 
surety, surrender of principal....... . 780 
right to writ..... das ... 181 
VENUE - Seas ... 784 
Neglected Children. See Infants, 
Negligence. = 
GONNICION.« rar 2303 
judgment taken through, relief...... 303 


wrongful death, action for.......ee. 183 


Negotiable Instruments. 
actions on, parties where several lia- 


bility ..... AA e...... 192 
counterclaim or setoff, none against 
bona fide holder.....oo.oo.o.... 191 


Negotiable Instruments (Cont'd). 

promissory note does not discharge 
mechanic's lien . ....1143 

protest, false, penalty for making... .2635 


Newspapers. See Publication. 
designation for legal publications.... 240 
selection, how made......... eccccess 233 
weekly publication of notices, when to 

be made 000000000000000000000000 253 


New Trial 
affidavits, service and filing.......... 402 
USO OL Sonia enonor. 401 
appeal from order granting.........1716 
time Of taking... cn anna 1718 
criminal cases .. .2181, 2182 
damages, smallness not to authorize, 
when defined ........ cerasana 398 
discharge of jury gives, when........ 354 
ejectment, on default obtained on 
publication ....ccsccccccesscceee 806 
granted, when ... coosossssrrs. 399 
for error in court's findings...... 368 
vacates judgment ........ ooo... 431 
grounds for after judgment.......... 464 
mistake of law by jury..... e... .2170 
newly discovered, petition for.... 465 
specified, how .............. eo... 400 
motion for, suspends execution...... 431 
newly discovered evidence, affidavit 
SHOWING csi aras 403 
notice and motion fOr....oooooooo.... 402 


New Year's Day. 
legal holiday 98906000000000000000000000 61 


Next Friend. 
appointment in proceedings for adop- 

LION une e.........1696 
of infant in justice’ 8 court. ....1771,1772 


Next of Kin. See Descent and Dis- 


tribution. 
action for death caused by defective 
highway 2.0.0000, TEETE ... 183 
for personal injuries survive to.... 194 
administration of decedent’s estate, 
PIQUE: DE A 0... ...1389 
false personation, penalty...........2374 
Nolle Prosequi. 
how obtained ........ eoormonoscrrr2ild 
Nonfeasance. 
constitutes misdemeanor ...o.oooo...2268 
not punishable, when...... nenne. e2219 


Nonjudicial Days. 
process, service on Sunday prohibited. 2497 


Nonresidents. 
actions by, statute of limitations ap- 
plicable 


attachment against property, when... 648 
bond for, when unnecessary...... 652 
attorneys, privilege of practicing in 
COUTUS: oa aa AA 120, 121, 127 
costs, security for........... cooosos. 495 
judgment on cost bond..... oo... 496 
exemption, not entitled to........... 511 
insane persons, estate of........1674-1682 


1128 


INDEX—VOL. L 


[References are to Sections.] 


Nonresidents (Cont’d). 


notice of taking depositions, how 
GIVEN. euere eher 1241 
on proceedings against delinquent 
Children. 65 un. 


partition of decedent’s estate, appoint- 
ment of agents.......1599, 1603-1606 


service in partition.......... ..... 842 
subject to criminal jurisdiction of 
State COUTTS ...oooooooomo.»o. ....2010 


summons, service of.........228, 233, 234 
service by publication, action to 

quiet title ......... so osoorsross 785 

verification of pleadings for.......... 281 
ward's property removable from state, 


wnen .... 0 08 0 01 0 vo 20 © 6.000000000 
Nonsuit. See Dismissal and Nonsuit. 


Notaries Public. 

Oaths, power to administer...........1264 

witnesses, before, superior court may 
compel attendance .....o.o...1236-1238 


Notes. 


Notice. See Process. 
alienation of homestead in case of in- 
BADILY: 00s ae acim een 555 
amendment, in furtherance of justice. 250 
appeals from justice’s courts....1911, 1919 
to supreme COUrt....oooooooooo....1719 
service, how made.............1720 
Appearance co.ooooooooooooooooooo.».. 241 
when no appearance, not entitled 
10. 0.000 ada ..... 241 
application for appointment of guard- 
VAIS. A eid ew ee wees ..1623, 1625 
for letters of administration......1392 
appropriation of land........ 892, 908, 922 


certiorari, may or may not be required. . 1003 
depositions, taking of, publication to 


See Negotiable Instruments, 


nonresident ........... are renee 1241 
execution for deficiency on mortgage 
foreclosure ......... Serer res 124 


appraisal of homestead........... 540 
sale of franchiseS......oooooooo.o. 521 
executors and administrators, change 


OL usan err rr FR as 1490 
private sale of realty............ 1686 
sales of realty........o..... .....1509 


filing and service, extension of time..... 250 
final settlement by executor, etc..... 


oe See cece se ............1562, 1578 
forcible entry and detainer, service... 814 
form and sServil8.......oooooooooo.o»».. 244 
guardian of nonresident insane person 

o ssécisesrercteosisens 1677 
Injunctions ....o..ooooo... o 722, 730 
justice’s courts, execution sale...... 1882 
legal, posted, removal or destruction. .2656 
mandamus ......o»o.. ae ee are 1017 
manner of serving...........0-: 245, 247 
PARIO sient ein ae 841 
pendeney of action....... eocorsoorro. 243 


probate matters, by citation......... 
publication, fees payable in advance.. 504 
relief from defects in, limitation.... 250 
replevin, service of affidavit and bond. 709 


Notice (Cont’d). 
sale under execution, how given...... 5&2 
baggage for innkeeper’s lien......1202 
livestock to satisfy lien..... .....1199 
property for storage charges......1196 - 
service in civil actions............ 242-248 
by mail, when may be made. .242, 246 
manner of making............. 247 
on attorney, when required....... 248 
county clerk, when...........6.. 248 
party, when no attorney appears. 248 
settlement of statement of facts..... 389 
Specific performance decedent’s con- 
tract . 1611 


trial of issue.. . 319 
weekly publication, when to be made. 253 


Nuisance. 
actionable, defined ....oooooooo...... 943 
abatement ....oooooo..... ........944-916 
mandatory injunction ........... 720 
WAarrant. Tor usa 915 
stay of warrant.......ccceceee 946 


jurisdiction of superior court........ 15 


maintainable by whom.............. 944 
malicious erection of structures, abate- 
ment by injunction.............. 720 
on leased premises, constitutes unlaw- 
zul detamner saxos vena nn 812 


public, defined ...............2500, 2501 
abatement authorized ...........2503 
explosives kept or transported un- 


lawfully us nassen 2504. 2506 
illuminating oils, sale of unin- 

spected: rc 20 00 
lottery 38. Sarasin. 2464 
maintaining and permitting, pen- 

1 A REN a or oe 2502 


unwholesome substances deposited 
on highway or in watercourse...2537 


Number. 
construction of words importing. .148, 2303 


Nuncupative Will. See Wills. 


Oaths. See Perjury. 
administration of, by whom.........1254 
clerks of court may..........77,1264 
. 32 


courts, power of..... ER 
commissioners may ............ 83 
judges may ............ RE ...1264 
judicial officers may....... en. OT 
justices of the peace may........ 1264 


notaries public may.............1264 
affirmation, form and effect....1268, 1269 
when allowed ....ooooo.o.o.......1268 
forms of oasis sirens cas 1265-1907 
appraisers, oath Of......ooooooomo... 542 
of estates, oath of..............1452 


arbitrators, oath of.......... Seis Snore 422 
attorney, oath of............. ...... 125 
court commissioners, oath of......... 82 
definition: usa unse, 2354 
executor or administrator, oath of...1394 
grand jury, oath Of........o.ooo...... 2029 
judge pro tempore, oath of........... 40 


Jury, civil actioDS....oooooooo..»... 
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Oaths (Cont’d). 
criminal cases, oath of.. .2143 
in justice’s court, oath of........1853 
receivers, oath Of.....oooooooooooo.. 142 
referee, oath of............ sara 018 
witnesses, administered by arbitra- 
COTS? un A a tee 


Obscene Literaturo. 
indictment, sufliciency of allegations.2075 


Obscenity. 

indecent exposure of person, penalty. .2458 
articles for prevention of concep- 

tion, ett- 20. cs eave << sona. 2400 

obscene literature and pictures......2459 
employing minor to distribute, etc.2459 
exhibiting to minor, penalty......2459 

venereal diseases, advertising cures. 
a ¡Aaa .2462, 2710 


- Obstructing Justice. 
resisting process, combination for....2555 


Occupying Claimants. 


See Ejectment. 


Offenses. See Crimes and Punish- 
ments. 
Officers. See Fees. 


actions by, to recover fines and for- 
feitures AN aaa 963-966 
appointment to office, offering reward 
for; penalty 2.0.0003 
attachment for refusal to satisfy judg- 
ment ....ooo.o. 
auditing and paying claims falsely, 
penalty 


bribe, asking or receiving...........2321 
bribery of, penalty..... .2320 
bonds of, action OD....o.ooooo.o....- 958-962 


certificates falsely making, penalty. .2380 
of acknowledgment, false, penalty.2584 
competency as witness when public in- 
terest involved ......... .1214 
concealing or destroying accounts.....2569 
contempt, acts constituting........ ..1049 
conviction of crime forfeits office... .2289 
disqualifies from afterward holding 


EEE MN EM ee ee 3 


ONCE. vor ess E... ews 2289 
corruption in office, penalty... 2334, 2335 
crimes by and against.. TEE E o EE oi 
denned ee 147, 2303 
deputies, assistants, employees in- 
cluded AA eee eer ee ye 2303 
escape of prisoner, connivance in..... 2345 
exemption from jury duty........ 97, 98 
exercising judicial functions, acts sub- 
ject to certiorari...... PETER 1002 
extortion by, punishment............ 2612 
failure to pay over moneys received. .2569 
falsification of accounts............ 22069 
fees due in advance of service....... 506 


tender before service compelled....506 
homicide by, when justifiable........2405 
impeachment, power preserved.......2297 
influencing, when constitutes grafting .2333 
intimidating, penalty ............... 2368 
intrusion, willful, into office, penalty.2330 


Officers (Cont’d). 
malfeasances not specified, penalty.. 
disqualify from holding office... 


.2570 
„2289 


mileage, traveling expenses in lieu.... 509 


ministerial of courts, control......... 52 
Misappropriation of public funds..... 
er ee ee E oe 2069, 2571 
misconduct in drawing jury...0.....2327 
when in charge of JUTY....o.oo.o..23929 


nonfeasance, willful, is misdemeanor 2268 


obstructing, penalty ...........23d1, 2672 

oficial functions, grant to another, 
penalty essen 2300 

oppression in office, penalty..........2611 


personation of public officer, pen- 
alty ..oooooomoommomm....2330, 2616 


quo warranto to enforce forfeiture of 
office e UA 
ouster, when ...cooooooooooooooo.. 1013 


records, falsifying, mutilating, etc., 
penalty saa desks nennen lt 
refusal to surrender office, penalty...2336 
removal from office, power preserved .2297 
reports, false official, penalty........2350 
resistance, penalty ............2331, 2366 
subject to writ of mandate, when....1014 
subject to writ of prohibition........1028 
term construed, how............147, 2303 
taking personal property from cus- 
CODY sera een DS À 
treasurers, misappropriation of public 
TUDOS naar. 
venue of action against ....oooooo.. 205 


witness’ fees, allowance .......seceee 499 


Oils. 
malicious injury to pipe lines........2656 
uninspected, possession and sale .....2505 


Oleomargarine. See Dairy Products. 


Opium-houses, 

admittance of minors, penalty.......2445 

frequenter is vagrant ...oooooooo....2088 

penalty for maintaining o..oooooo.oo. 2670 
for visiting sans sis evneeee ese2000 


Oppression, 
by otlicers, punishment ............c261l 


Orchards. 
malicious injury tO ...oooooooooooo...2099 


Orders, 
appealable, when E 716 

time of taking appeals ..........1718 
denned: Zune cooscosssro 405 
service by telegraph non. 


.50000000 254 


Ordinances. 
copies as evidence ..ooooooooom.o..12601% 
pleaded, how co. .o.....e..0.000000890000 291 


Oysters and Shellfish, 
Malicious injury tO ...ooooooooorooo..2059 


Panel. See Jury. 
Papers. See Books and Papers; Rec- 
ords. 
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Pardon. 
governor invested with power .......2223 


Parent and Ohild. 
action for death or injury of child... 184 


seduction of child ..... ea LOO 
administration of estate, survivor’s 
FICHE Of os cessaae saa ease eNews 1389 


adoption, proceedings and effect. .1696-1699 
child’s delinquency, responsibility of 

parent 

support enforced where ability ex- 


A en] 
habeas corpus, when entitled to..... . 1064 
inheritance by and from ...... 1341, 1364 

illegitimate children, descent of 

property ...o.oooooooooo...-1345, 1346 
neglected and friendless children, 

guardianship of ........ . «1700-1707 


posthumous children considered living 

at death of parent ..............1355 
release of parental rights to associa- 

HOM irre een 1700 
surrender of children to benevolent 

SOLIOLIER ann ....1700, 1704 
wills, failure to name child in........1326 


Parole. 
how and when granted ....oooooooo.2282 


Parties to Actions. 
actions against executors or adminis- 


LrALOTS ernennen 908 
amcndment of pleadings or ` proceed- 
IND une ee O08 
appeals, how designated ........... (1717 
joinder in ee ee usa 1120 
substitution of A on 
A A anata sew ware ate . 1743 
appearance, what constitutes Stow ac 241 


assignee of chose in action, may sue.. 191 
attachment against community prop- 


erty of insane person ..........:. 1680 
claim and delivery of property levied 
on .......PFKÁAOA.(q( 600. . ... ( EE SE E SE 0000000 576 


. 199 
. 201 


conflicting claims to property.. 
claimants, protection of interests. 


disclaimer and deposit of POr 
TIY rer ee Serre .. 200 
contempt, what constitutes ......... 1049 
in proceedings for ...ooooooo.oo... 1054 
contest of wills ....esssesssee sig tases 1308 
control by courts .......... TEE 52, 57 
criminal prosecutions .......... 2007, 2008 
defendant, allowance of costs to. .479, 480 

may demand assessment of dam- 
SECS ee Maren A | 
defect of ground for demurrer....... 259 

disability of, ground for demur- 
TOF O A ¿a E E 259 
designation OL ra san 154 
ejeetlient wann 185, 792, 794, 809 
eminent domain by school distriet... 920 
executors, guardian, ete., may sue. 180 
actions Aagalmst anne 968 
fictitious name of defendant ........ 306 
forcible entry and detainer...... 816, 837 
guardian ad litem, when ........ 187, 188 
infant appears by, when......... . 187 


ooo 


Parties to Actions (Cont'd). 
insane person appears by, when.... 188 
habeas Corpus ....ooooo....... 1065, 1067 
husband and wife, when joinder......181 
may join, when ....oo..oooooooo.o. 182 
injury or death of child or ward...... 184 
interrogatories to adversary ....1226-1230 


IBterventión. crisis, skeissirsrten 209 
joinder of defendants severally liable, 
service and procedure........... 
defendants jointly liable, service 

and procedure ..... ...o.ooo..o.. . 236 

not permitted, unless all affected.. 296 


judgments for and against ......406, 407 
logger’s liens, joinder in enforcement. .1178 


mechanics’ liens, joinder of claimants.1134 
foreclosure ..... 1140 

misconduct, ground for new trial.... 399 

multiplicity, one may sue for all, 
A 200 


necessary, who are 189 
new parties, how brought in.......... 196 
entitled to summons ..... . 197 
notice to, Service ..oooooooo.o.»... 245-248 
NUISANCES ..ooooooooo»». eure an gi 
one or more may sue for all, when.... 190 
partition IT TE es we .838-840, 844 
personal injuries, survive to wife, child 
or next of kin ...... ... 194 
persons authorized by statute, in own 
name . 180 
severally liable, joinder of ...... 192 
purchase price of land .............. 195 


sm ee, ee 0 0 0 0,000 6 @ 


.0000000000600000.00N06000000 


quieting title .......oooooooo....185, 809 
quo warrantO ....o.oooooooooo...1031, 1035 
real parties in interest ............. . 179 


actions by representatives, when.. 180 
receiver not to be chosen from...... 741 
seduction of child or ward .......... 185 

of unmarried female 186 
setoff for and against executors, trus- 

tees, A esas 267-270 
special proceedings, designation of par- 

oC) rr re ae rere ..... 999 
substitution and interpleader ........ 198 


of successors, When ......oooo.o.». 193 
suretyship, trial of ...ooooomoomoo.». . 976 
survivors or representative may sue.. 183 
trustee of express trust may sue..... 180 
unknown heirs ........ ENT 229-232 

owners in emiuent domain ....... 239 
verification of pleadings by ......... 281 
wife as separate party, when ..... ... 18] 
witness, adverse party may be ex- 

AMINE GAS sea rennen 1220 
Partition, 
allotments, how made ...........-6. 846 

to unknown parties, how ........ 845 
answer, what must show ............ 843 
complaint to state all known in- 

terests. A ioi uis serar 039 
continuance to determine rights ..... 863 


costs, expenses and fees of referees.. 849 
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Partition (Cont’d). 
lien may be decreed on shares.... 885 
decree, conclusiveness ..... .847, 848 
estates for life or years, how set off.. 851 
contingent and vested, protection.. 871 
decedents, how and when ....1584-1603 
guardian may assent for ward...884, 1651 
not to be interested in purchase.. 873 
homestead, on execution sale, when.. 545 
inequality of, compensation for...... 881 
infant’s share, payable to guardian... 882 
insane person’s share payable to 
guardian ... ads 889 
investment of proceeds, when ...... 877 
in name of clerk of court... 878 
interest, receipt and investment.. 880 
liens, adjustment isc BTO 
answer setting up claim ..... . 843 
creditors not parties, how brought 
ID are EE: T 
holders may be made parties...... 840 
notice, to whom directed ....... pzas OSL 
service by publication, when .... 842 
parties entitled to sue for .......... 838 
referees, appointment Of............. 845 
duties ..... eC ee re . 846 
not to be interested in purchase... 873 
report of sale and filing ..... 846, 874 
confirmation ....... ee OFF 
conveyance on confirmation..... 875 
exceptions to .......... Sie esate: 810 
rights of all parties to be tried ...... 844 


90... 9 


sales, by auction ....oooooooo ooo... . 864 
estates for life or years, when 
SOJA: ae en om ciate rei ere ... 867 


deposit of sum in court, when.. 869 
tenant entitled to gross sum.... 868 
in parcels, when .......ooo.o.o.... 872 
not delayed by adjustment of 
HORS: u essen . 861 
order of, on referee’s report...... 850 
proceeds, disposition of........... 862 
purchase by party or lienholder, re- 
ceipt for proceeds ....oooooo... 
terms of sale ...oooommoomooso... 
on credit, securities to be taken. 
when partition impracticable..... 845 
securities taken in name of parties.. 879 
terms of sale to be made known...... 872 
unknown tenant, protection of ...... 870 
unsatisfied liens, how ascertained. .853, 854 
lienholders, notice to ........ 855, 857 
other securities, exhaustion of.... 860 
referee's report on liens.......... 856 
exceptions to ........ pi BO 
confirmation, effect of ......... 858 
sale, distribution of proceeds..... 859 


Partnership. 

administration of partnership estates 
oa wees 1436-1442 
receiver appointed when ....oooooo.. 74l 


Patents, 
information to annul .... 


876 
865 
866 


. oe 09 809 PP 000.0 0. 


......1047, 1048 


Paupers, 
criminal cases, attorney’s fee paid by 
county .2305 


0600060. 0000000090000000000 


Pawnbrokers, 
defined errr errr. 1 1 
interest, rate allowed ........o......2486 
penalties .......... er Eee eer me ee 
record of transactions .............- 2481 
inspection by peace officers and 
prosecuting attorney ..........2482 


reports to chief of police ............2483 
retention of property pledged..... e. 2484 
sale of pledged property, limitation. .2486 


Payment. 
effect on running of statute of limita- 


er 


tions „seo 00000000000000000000000 177 

Peace. 

armed associations unlawful........ » 2946 

assemblages, peaceful, disturbing... .2047 

preservation of ......... e.o e e o 1936-1948 

Peace Officers. See Constables; 
Sheriffs. 

arrest of vagrants without warrant. .1969 

Pedigree. 

false representation as to stock......2093 

Penal Code. See Crimes and Punish- 
ments. 

Penalties. See Crimes and Punish- 
ments; Fines and Penalties; For- 
feiture. 

jurisdiction of justice of peace...... 44 

limitation on action for...... 159, 160, 163 
no suspension for personal dis- 

ability .. . . .. (q(. 6... O6€O6O€OS O e... 0000000000 169: 

venue of actions for recovery........ 205 

Penitentiary. 

indeterminate sentence to .......... 2198 

sentence to, form Of ...ooooooo.oo... » 2008: 

Pension. 


moneys exempt ...ooooooooooo...006, 567 


Perishable Property. 
sale by assignee for benefit of cred- 


Itota 5 ses sss ace cians Tree rT eee ee 088. 
by executor, ete, 2... cccenseees 1493 
in attachment ...ooooooooom.o... .. 662 
in garnishment ...... sosocorsss. 695 


special administrator may sell ......1422 
storage and freight charges, sale for. .1192 


Perjury. 
affidavit, when deemed complete... .2356. 
compulsory criminating testimony, of- 


fering false evidence ............2291 
conviction renders witness incompe- 

LONE: “sag cowie bat Suis edad ieee 1212 
degrees, first, definition and penalty. .2351 

second, definition and penalty... .2353 
deposition, when deemed complete... .2356 
false affirmation same as false oath. .1269 
incompetency of witness, no defense. .2355 


materiality of statement, ignorance of, 
no defense 
oath and swear defined. a 2354 
irregularity in administering oath, 
HO: :GLTense sera 2355 
offering false evidence, penalty......2358 
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Perjury (Cont'd). 

pleading in indictment, ete..........2072 

statements deemed false, when ......2357 

subornation of, penalty ....... ......2360 
attempt, gross misdemeanor ...... 2361 

summary commitment for, authorized .2359 


Perpetuating Testimony, 
by depositions *%9.00 00000000. ..9U0. .1249-1253 


Person, 
authorized by statute, actions, costs.. 489 
grammatical, construction of........ 146 


includes corporations and govern- 
ments Schieber giao weer Sew Eee esse 


Personal Injuries. 
joinder of husband and wife in actions 

för: 464: ee ee 182 
survival of action, to whom ......183, 194 


Personal Property. Sce Chattel Mort- 
gages; Liens. 
action for recovery, judgment ....... 434 
Verdiet nen nie e... 363 
conflicting claims to, action to deter- 
MINE .ooomoocosaroo... .......199-201 
definition. AA Gewese eee en 022.2303 
lien of judgment dates from levy of 
OXCCUUION.: ists 458 
limitation on actions for oe or 
INJUTING eses. eee eee were 159 
replevin. „unseres seas 1071 17 
variance in claim of ownership...... 302 
venue, actions affecting title or posses- 
BION o aio Usas .. 204 
damages for detention and injury.. 204 


Personation. See False Personation. 


Petit Jury. See Jury. 

acts not invalid, when ...oooooooo... 97 

denned Aussee are . 92 

disqualification of member, effect.. 97 

drawn as grand juror not to dis- 
qualify for petit jury............ 104 


Petit Larceny. See Larceny. 
Pharmacy. See Druggists. 


Phrases. See Words and Phrases, 
Physicians and Surgeons, 


competency as witness ..........--. 1214 
exemptions on execution ..........- 563 
from jury duty ......oooo.....- 97, 98 


fraudulent prescriptions by, penalty. .2510 
intoxicated, administering drugs caus- 

ing death, guilty of manslaughter.2402 
narcotic drugs may be prescribed....2509 
practicing without license, penalty..2544 
privileged from testifying, when....2147 
Pilots. 
intoxication of, penalty ...oooooo...2527 
unlicensed, penalty ....ooooooooooo...2345 
Place of Trial. See Venue. 
Plaintiffs. See Parties to Actions. 
denned- id a 154 
parties interested with plaintiff to be. 189 
Plants. 


malicious injury to .....oo..... .....2659 ` 


Pleading. See Crimes and Punish- 
ments; Indictment and Informa- 


tion. 
accounts 9.000000000000000009000000000 284 
affirmative defense by answer ...... . 264 


amended pleading must be complete.. 304 


amendments, court’s power to make.. 303 
failure of proof ..... RE (SUM 
harmless errors disregarded ...... 307 
immaterial variance, effect of.... 300 
informal pleadings .......oooo.... 305 
in furtherance of justice ......250, 303 

limitation of time for ........ 250 
new pleading required on, when.. 304 
pleadings, when allowed ......... 304 
terms Of sore ista 309 
variance, when material eee 299, 300 

claim of ownership of person- 
By wine 302 


answers, after judgment allowed, 
When „suisses rer 200 
after limit expired ...........2.. 303 
attachment ............ sd az O00 
defects waived by failure to...... 263 
defenses, how stated ............ 273 
demurrer to part, answer to part.. 274 
when to be taken .......oo..o... 276 
distraint of property ............ 295 
ao ie 835 

failure, where complaint nn. 
effect ER ee 14 
forcible entry and detainer. aa 823 
foreign judgments, action on..... 1256 
garnishment ........ 684, 690, 700, 701 
in justice’s court ......... 1932 
joint debtor, after judgment..439, 440 
judgment for want of ......... eo. 411 
justification of libel or slander... 293 
loggers’ liens, enforcement of ....1174 

material allegations admitted if 


NOt denied „une ws doce estan es 297 
objections, when to be taken by.. 261 
teply to. nun eier ...276, 277 
setoff must be pleaded by ........ 271 


sham and frivolous stricken, when. 275 

what may consist of .........264, 271 

may be set forth in ........... 273 
when necessary to raise objections 

tó action nennen 201 

bill of particulars .....ooooooooooo... 284 


bond of executor, action on, allega- 
ons aid ....1413 
Official, action by private person.. 960 
eity or town, existence, how pleaded.. 290 

complaints, action deemed com- 
menced by filing ........... 167, 220 
actions attacking validity of taxes. 956 
amendment, service of copy euer. 262 


contents Of .....seeeeseeeececeey 258 
copy to be served with summons, 
WER. ee ee ER 224 
ejectment, complaint in ......... 835 
filing commences action ...... 167, 220 
first pleading of plaintiff........ 257 


insufficiency, ground of demurrer.. 259 
waiver of, not permitted ...... 253 
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Pleading (Cont'd). 
material allegations admitted, if 
not controverted .......o.o.... . 297 
objections to, partly by demurrer, 
partly by answer ........... 274 

when by answer ...........+.. 261 

where and when to be raised.... 263 

waiver of defects by failure to ob- 

JOCE: Series 209 
conditions precedent, how pleaded... 238 
construction, liberal required ........ 285 
counterclaim in ejectment ....oooooo. 798 
may be set up by answer ........ 264 
criminal actions, old forms abolished.2022 
practice and pleading....... 2098-2129 

See Indictment and Information. 


defendant's enumerated ............. 296 
defenses may all be set forth in an- 

WOT -s ee eee neeses-s as Alo 

separate statement of ........2.. 2/3 

demurrers, general, allowed any time. 263 

grounds Of ....ooo........ ua 200 

specification of grounds ........ 260 

time of filing, enlargement........ 303 

to answer, when may be taken.... 276 

to part and answer to part....274, 276 

to reply, when may be taken.... 279 

denial of complaint by answer...... 264 

dismissal for failure to amend...... 286 


GIVORCO: on nennen nn 089, 987 
ejectment, what may be pleaded..... 793 
eminent domain, petition ....891, 907, 921 
errors, harmless disregarded ........ 307 
falsely charging crime, actionable ... 294 
fictitious name, defendant designated 
DY; WRC: nee idos 306 
amendment on discov ery of true 
NAME: assi dass COC 
filing, order for .....o.ooooooooooo.. 321 
when to be made ........... e.... 821 
forcible entry and detainer, com- 
¡EA O 7 
forms of, abolished .....ooooooooo... 209 
garnishment, issues effected, how.... 702 
in justice’s court ........... 1842, 1846 
habeas corpus, rules governing ...... 1073 
indefinite and uncertain, how cor- 
reeted ru dsc O 
informal, striking Out .....ooooooo.... 305 
amendment Of ..ooooooomomoooo.. 305 
intervention ..... UI Gee eae anaes 203 
irrelevant and redundant matter, 
striking ..... ee 286 
issues, kinds and raising . E as .309- 311 
of law and fact in same action.... 311 
joinder of causes ...oo.ooooooom.oo.... 296 


joint debtor after judgment ........ 440 


judgment for want of answer ..... . 411 
of court of special jurisdiction, 
how pleaded ..oooooooomooo..... 287 
justice’ courts, ....ooooooo.... - 1778-1789 
libel and slander, how pleaded.. ah 293 
lost or destroy ed, how substituted.. 270 
material allegations admitted when.. 297 
dohneda ee 298 


municipal corporations, existence, how 
pleaded —.......n. RR 000 1010000. .% 290 


Pleading (Cont’d). 

new matter in answer, demurrer or 
reply iris sare sweetie 21G 
failure to plead to, judgment..... 278 

reply setting up, to be consistent 
with complaint .....ooooo.o.... 277 

deemed controverted without de- 
nial ..... As eo! 
demurrer tO ...oooooooommoooon.. 279 
objections not taken deemed waived.. 263 
ordinances, how pleaded ............ 291 


partition, essentials of complaint .... 839 
answer, what must show ......... 843 
plaintiffs’ enumerated .....o.ooooo... 206 
pleading over, after disallowance of 
motion to strike sis oe 
pleas. See Crimes and Punishments. 
private statutes, how pleaded ........ 289 
proof, not deemed to be .... 283 
not to be used as, in criminal cases. 282 


quo warranto .....ooooo..o.o....1036-1038 
reply in denial of answer ..... ss 276 
allegation of new matter as de- 
fense to answer ...oo.oooooooo.. 2/1 
contents AA 20 
demurrer to when may be taken... 279 
failure to reply or demur, judg- 
MORE codices eee dct rS 278 
material allegations deemed contro- 
verted oc nhac 55040 000 esis ew anes 
required, when a 06 2005 
Stricken, When .....oooooooooo»ooo 
separate statement of causes or de- 
o RN 
service Of ....... AA 
setoff, may be pleaded in answer..264, 
sham and frivolous answers and re- 
plies stricken .......... .275, 279 
subscription of ........ cera 201 
sufficiency, rules to determine........ 295 
supplemental, when allowed ........o. 308 


. 305 


297 
277 
279 


305 
254 
271 


time for pleading, rules ..... eovesece 280 
enlargement, for answer or demur- 
FEE, se otke See kaw E E EE ..... 303 
title to real property, in actions of 
distraint E A 


variance, when material .....ooooo.. 299 
failure of proof ....oooooooo..... 301 
Immaterial ......o..o.... escvecene 300 
ownership of personalty ......... 302 

verification of ......o..... Ree ws 981, 282 
adverse party not put to greater 

Proof u tA cpio yas cs 283 
agent or attorney may make ...... 281 
¡A A eccesso 952 
by municipal corporations 952 
by school districts ....... soon... 952 
corporation, who to make for .... 281 
in justices’ courts 1784 
parties to make, when ........... 281 
when may be omitted ............ 282 

written instruments and accounts.... 284 

Pleas. See Crimes and Punishments. .... 

Poisons, 

narcotic drugs, sale of .....ooooo....2509 
fraudulent prescription of, penalty. 2510 

placing in food, drinks or medicine... .2516 
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Poisons (Cont’d). 

poisoning springs, reservoirs, etc......2516 

sale by druggists, regulations .......2508 

Police Courts. 

no jurisdiction in certiorari, man- 
damus or prohibition ..1002, 1014, 1028 


Police Officers. 

duties as to neglected children ......1703 
fees not to be collected .........1707 

exempt as jurors 98 

Poolselling. See Gaming. 

Poor. See Paupers. 

Posthumous Children. 

inheritance by ..ooooooooom........135) 


Postponement. See Adjournment; 
Continuance. 

Practice. See Appeal and Error; 
Pleading; Trial. 

certiorari, mandamus, prohibition, 
rules Of ..oooooooonoro.».o abs 1032 

forcible entry and detainer, general 
provisions applicable ........o.... 829 


rules of, supreme court may prescribe. 
rules of, superior court shall estab- 


lish A A 36 
Prejudice. 
ground for change of venue in crim- 
inal actions ........... ..2018, 2019 


for challenge to grand juror......2026 
for new trial, when ......o.ooo.... 399 


Preliminary Examinations. See Crimes 
and Punishments. 


Presumptions. Sce Evidence. 
Priests. See Ministers of Gospel. 


Principal and Agent. 
agent may verify pleadings of prin- 
cipal 
exemption not allowed agent against 
principal ......... 


Principal and Surety. 
Bonds; Recognizance. 
actions against, principal's property 
to be first exhausted ..... wiesen 977 
contribution among sureties ......... 979 
official bonds, actions on ......... 958-962 
surety not lable to aggregate 
judgments exceeding penalty... 
subrogation of surety ....... ... 978 
on payment of execution ........ 593 
sureties, notice to creditor to institute 
ACTION .ccrsevsevccvcenssesenns 
discharge, refuses to 
SUC ....o. ds 
inapplicable against person 
under legal disability........ 981 
must defend when .......o....... 980 
trial of suretyship, when may be 
had ccccccens 
suretyship, determination of......... 
rights and liabilities extend to 


281 


564 


See Bail; 


962 


ee ; 974 
if obligee 
975 


976 
976 


sv... . ..—.—.e. .„...:..0 


heirs, executors and adminis- 
trators 600. 0000000000000000009000. 981 
Principals. 


criminal offenses, who Art.....ooo...2200 


ES Le nr Cu 


Prison. 

definition ....ccececcecscceccceees . 2303 
Prisoners. See Habeas Corpus; Peni- 

tentiary. 

definition ....o......... 2309 
escape and capture ....o....... . 2341-2346 
insane, confinement of ....... ER. 
pardon, governor may grant ....... „2223 
parole ..... Kaa wee ss ere ea an 2282 


rescue of, penalty ..... seen scone 
testimony of, how obtained ....1223, 1224 
transfer from one institution to an- 


other ...0.... E .. . 0... .....bÚ0 .. 0... . . 1. 2278 
unauthorized communication with, 
penalty ........ A IN 


working county prisoners .......... .2279 

Private Oorporations. See Corpora- 
tions. 

Privileged Communications. 


competency of witnesses .....oooo...2147 
Prize-fighting. 
aiders and abetters ....oooooooo..... 2000 
arrest of parties ....oooo.oo.oooooo...200/ 
recognizance may be taken.......2007 
betting or stakeholding .............2096 
challenging ....ooooooooo..o».. une... 2006 
sparring matches ....o.o..... r.......2090 
Probate. See Descent and Distribu- 


tion; Executors and Administra- 
tors; Guardian and Ward; Infants; 
Insane Persons; Superior Courts; 
Wills. 

court commissioner, powers in ...... 85 

superior court, jurisdiction of ....15, 1278 
judges’ powers at chambers ......1280 
records to be kept .1279 


Probation Officers. See Infants. 


Process. See Citation; Execution; In- 
junction; Notice; Searches and 
Seizures. 

actions against state, service of com- 
plaint ..ooomooo.o»» 887 

attachment, writ, service of ......655-659 

compulsory, for witnesses, right of ac- 
CUSCA o.ooooooo»». . 2307 

disobedience, as contempt of court. .1049 

eminent domain, service on state.... 923 

garnishment, service ...oooooooooooo.. 687 


effect of service ...ooooooooo.oo.o»o. 688 
habeas corpus, service and return 
TORE s.o.........1069, 1070, 1085 
insane ward, how served .......... 1670 
justice’s court, summons, service and 
requisites in civil actions......1758 
deputation to Serve ..o.ooo.ooooo..1764 
return Of service .o.oooooooo..1704 
garnishment, form ...............1808 
Service ....... aro esa 1909 
issued, where ....... ar oo. 48 
proof of service, how made ......1765 
publication, form of ............. 1766 
proof of acc 00s saw een 1767, 1768 
service by constable or sheriff, 
WHEN. 658th 556 Sowa eas 1760, 1762 


writ of garnishment, service......1828 
lost or destroyed, how substituted....1270 
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Process (Cont’d). 
obedience to, power of court to com- 


pel Pee ee a 


replevin, service of affidavit and 
bond .......-. Pere rr camas 709 
resisting, combination to, penalty... .2555 
service on Sunday prohibited, excep- 
tions sewecesced see e2Sol 
certiorari, how made ..........- .1008 
not governed by provisions as to 
NOtiCO ..oooooooooo..o a Zah 
quo warranto, how made .........1038 
telegraph, how effected by........ 254 
time of, extension Of ....oooooo...» 250 
summons, affidavit in support..... cose 438 
appearance, what constitutes ...- 
contents of ........- .....221, 222, 437 
copy of complaint to be served 
with, when .....o........ aaa 224 
defendants jointly liable, service 
and procedure ......ooooo.on.. 236 
severally liable, procedure ...... 
defense authorized, when service 
not personal 
forcible entry and detainer, issu- 
ANCE oooooooooo.... proa OEE 
form and Service ....o.ooooo..... 818 


form Of ..ccceccccccesescreseress 223 
intervention  weccccecccceceeceers 203 
issuance Of .ooooonooooooooooo... 221 
joint debtor not served, how 


brought in after judgment .... 
jurisdiction of action, when 
deemed to be acquired .......- 
manner of serving notices inapplic- 


able ..ooooooooo.o... err ESY . 249 
new party brought in, entitled to.. 197 
personal service out of state .....- 234 


proof of service, what constitutes. 
publications, authorized, when.... 


......0......0. c..... . . 9 .228, 230, 231 
eminent domain proceedings.... 239 
form and manner ...o..o....... 233 


newspaper, made in what...233, 240 
quieting title, absent defendant. 785 
receipt of publisher, evidence of 


ayment .....ooocoooo.»o. pea 240 
rights of defendant after appear- 
ANCO cooooooocronoooros aaa . 241 
service, by whom made ........». 225 
commencement of action ....... 220 
corporations, by serving secre- 
tary of state ........ a 227 
manner of, specified .........- 226 
time, place and manner must be 
SHOWN A 237 


voluntary appearance, effect of.... 238 
superior court, eoextensive with state. 32 


to whom directed ..... cia .. 39 
supreme court, style Of cna desuae es . 6 
form of, supreme court may pre- 

scribe .......- rere ee AS 
Prohibition, Writ of. 
alternative, form Of .o.oooooooooom».» 1029 
appeals ..... See ae 1033 
application based on afidavit.......-1028 
defined +.ooooooooooooroo.. ss le] 


Prohibition, Writ of (Cont'd). 

holidays, may be heard 0D.......... 64 

issuable by courts of record ....... .1028 
against whom RER) LINZ. 

limitation of actions suspended by.... 172 

peremptory, what must state ........ 1029 

provisions relating to mandate apply. .1030 


returnable, when .....cesesseeerees .1031 

rules of practice ...ooooooommooro.... 1032 

superior court May issue .....o.ooo... 15 
issuable on nonjudicial days...... 15 

supreme court, power to ISSUC.. eee a l 

Promissory Notes. See Negotiable In- 
struments. 

Property. See Personal Property; Real 
Property. 

definition ...cccccccccccccecessscce® 2303 


malicious injury tO ...o..oo.»... .2650-2667 
Prosecuting Attorneys. 
action on statute for penalty, limita- 
tiOn .....o..... were Vata 163 
appearance for minors and insane on 
application for guardians ......» 1 
attendance on grand jury ..........- 2032 
contempt of court, prosecution by... .1054 
cost bills to be examined by........-- 
definition Of .......o....... ere rr er 
deputies, appointment of ...o.ooo.... 
divorce cases, defend when ........- 995 
prosecutions for contempt, when.. 993 
when disqualified to defend ...... 995 
duties, additional information against 
habitual criminals ........2177, 2180 


annulment of patents, etc........ 1047 
assistance to tax commissioner in 
escheats ........ eer re ee 1363 


cigarette law, enforcement of....2701 
escheats and forfeited property, re- 
covery of aa 
preliminary examinations .......- 2053 
forfeited recognizances, prosecution 
ON ...oooo..o.».». TEP ET E, 
fugitive from justice, investigation of 
applications for ....oooooo...... 2 
requisitions for, report to gov- 
EINOT ..ooooooonmsoroccososons. 2242 
nolle prosequi, consent of court neces- 
Sary .oooooomomoooooos.o ner... 2 
powers and duties generally ........ 
quo warranto, prosecution by...1035, 1037 
illegal corporation 
no liability for costs ...oooo..... 1046 
special appointment, when .......... 


Prostitution. See Disorderly Houses. 
common prostitute is vagrant .......- 


Protest. See Negotiable Instruments. 


Publication. See Advertisements; 
Newspapers; Notice. 
advertising venereal diseases, etc., un- 
lawful ...ooooooooooooo.. 2462, 2710 
divorce business unlawful ........ 2463 
lottery business ......o.....- 2465-2468 
affidavit showing, on summons ...... 237 
detailed accounts of bloodshed, lust 
and crime prohibited ....oo.oooo».. 2461 
execution sales, how Made ...oooo..o.o.o 982 


EEE RER E 
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Publication (Cont'd). 
charges for notice ...... 
fees payable in advance ..... 


(E E SE EK E E 8 582 
eseoeeee 504 


libelous, defined ......o.oo..o... .....2426 
newspapers, what employed for 
notices ...o..o.o... ee saw seen 004 
notice to guardian of delinquent 
Children ...ccecccceccccsccsscens 199 
service of summons by, when. .228, 230-232 
manner and form ......oo.oo.o.... 233 
personal service out of state 
equivalent tO ....o.ooo.o... un... 234 


summons, designation of newspaper.. 240 
in eminent domain, to unknown 

OWDETS ..ooooooorooscrncacasas 239 

weekly, when to be made .......... 253 


Public Buildings. See Buildings. 


Public Corporations. See Municipal 
Corporations; Counties; School 
Districts. 

‚Public Highways. See Highways. 

Public Lands. 

actions for trespass or waste au- 
thorized to claimants ........941, 942 

adverse possession inapplicable to.... 790 

scientific devices and records, injury 
to, penalty ........ ae 2706, 2707 

state or federal, willful injury to 
buildings or contents, penalty.... 
.00.. 00 190 000 0 [ee .....2705, 2707 

unsurveyed, malicious injury to im- 
provements ...o.oooooo... sor 2704 

Public Nuisance. See Nuisances. 

Public Officers. See Officers, 


Public Peace. 
proceedings to preserve ........1936-1948 


Public Uses. See Eminent Domain 
. ...0.0 A E O 905 


Public Utilities. See Crimes and Pun- 
ishments. 
Public Works. 
contractor's bond to secure labor, 
ete, ....o....... 1159-1161 


Quieting Title, 
action for, who may bring........785-809 


service on absent or nonresident 
defendant %.0..0.60.000009000 785 


Quo Warranto. 
action to recover escheats or forfeited 


property  ..oooocmccccccrocmoncooo.. 
annulment of patent, deed or certifi- 
CALO ...oo.ooooooconscrrancason: 1047 
by whom filed ........... ess LUE 


causes of filing, information........ 


contents of information ....oo.ooo...1036 
costs, who liable for ...... sara 1040 
damages, judgment of ouster no bar to 
Action TOP ona Ea 1042 
defendant to deliver over books and 
Papers o.oooooococcrcocomososo 1040 
attachment or imprisonment to en- 
force order ue siprrssi ds -. 1041 


judgment of ouster or forfeiture....1043 


Quo Warranto (Cont'd). 
against corporation .+.......»»...-1044 
trial of right to office..... esos... .1039 

relator to take office under, 
when ...o.ooooo.. ea 


name of person entitled to office to be 
stated . 1037 
pleadings and proceedings ..........-.1038 
prosecution by whom ..............-1035 
service and return ........ ic 1099 
superior court may issue writs...... 15 
supreme court, original jurisdiction 


0 PEPPER E RER RER ER ERKENNE oa 


......e 


.....0..UEeE CC STO o 6... 0000009000 


Races. 
gambling On ....o.o.o..... E e 


Railroads. See Carriers; Eminent Do- 
main, 
appropriation of right of way through 
passes, etc. ....... u... esecooo . 
bond for protection of mechanics and 
materialmen .......... ec 29 
baggage, willful injury to ...... eee e. 2066 
crimes on trains, ete., jurisdiction... .2293 
defined ..... A ENNES ......2303 
employees, neglect of duty by, pen- 
alty .ooooooooommmoomo».o er 
false signals or lights, penalty...... 2654 
freight and storage charges, lien and 
sale ..1191-1196 
intoxieation of employees, penalty....2527 
liens against property for labor, etc. 


.. . 1, 00 1000 oe . op e .» 


rc... e .o 0.1009 9000000000 ....1149-1153 
malicious interference endangering 

life .0000000000000000000000000.. 
obstructing movement of cars and 

trains .%.00 000000009000. %.....o. ..... 2530 


property of, malicious injury to......2656 
robbery of train, attempt ..........2051 
summons, service on whom ......... 226 
throwing missiles or discharging fire- 
arms at traing ....oooooo.... ....2650 
trespass on railway track ...........200£ 


pe. 
carnal knowledge of female child, 


penalty .......... A 2436 
corroboration necessary ....... 2155, 2443 
definition and punishment .......... 2435 
evidence, corroboration necessary.... 

saat ee acia 2155, 2443 
punishment by castrati0N...........- 2287 
penetration, sufficiency of..........- 2437 


threat of to compel marriage, pen- 
alty 0090000000000000000 ...2438 


Real Property. See Boundaries; 
Deeds; Descent and Distribution; 
Ejectment; Escheat; Forcible 
Entry and Detainer; Homestead; 


Husband and Wife; Mortgages; 
Partition. 
actions involving title, jurisdiction of 
superior COUTL ...oooomooo.o.oo.. 15 


involving title, unknown heirs and 
claimants as parties.......229-232 
lis pendens to be filed.......... 232 
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Real Property (Cont’d). 

possession, recovery of, limita- 
Hons ae d's Ge ses cows een 100-788 

legal owner, who deemed to 
De ss . e e o e 188-790 

purchase price, recovery of, parties 
and judgment ..ooooooooo.ooo.. 195 
quieting title ....oooooooooooo... 789 

conflicting claims, possessory actions 
IN rra diras 809 

conveyance on order of eourt by com- 
MiSSiONETS ....oooooo.o.........605-612 


defined ...ooooooeorooosooo.. discs 2009 

devises of, estate conveyed by......1333 
after-acquired passes, when......1335 

donation claimants, determination of 
conflicting right8 ................ 808 


ejectment, judgment in...... ¿ins 300 
vacation, eftect on possession..... 807 


injuries to unsurveyed, action for.... 942 


justice of peace, no jurisdiction where 
title or lien involved....oooooo... 45 


lien of judgment........... coo... . 445-450 

limitation on action for recovery.... 156 
rents and profits Of.....oooooo.o.. 157 
use and occupation...... NO Y 

lis pendens, notice of, filing and can- 
cellation 


occupying claimants, right to recover 
for improvements ....o.o.o.....197-799 


possession of, limitation on action.... 156 
publication of summons in actions in- 
volving bod cc a aie Oe a OO 231 


removal of fixtures, etc., from mort- 
gaged property, penalty..... .....2709 

sale in probate matters, record of peti- 
tions .... 


tenants in common, ejectment against 
cotenant .....o..o.... cas 800 

title not to be determined by ar- 
bitration .......... N 120 

venue of actions affecting........+-. 204 


Receivers. 
appeal from orders appointing or re- 
moving ..... id ee ae 
time of taking......ooooooooo... 1718 
appointment, in what cascs..... | 
parties or attorneys ineligible..... 
attachment, appointment in.......... 661 
bond 
claim admitted in part, order of satis- 
faction .o.ooooomooooorooor+.».”.o .. 744 
corporation, appointment in quo war- 
ranto ..ooooocooooormoscrasooooo 
defined ....... reese Laa Al 
laborer’s liens, priority........-- ....1153 
logger’s liens, enforcement of sheriff 


...:000000000000000 00000 243 


ve oe eo 540000080 .zs.....— 00 ee eve eee @ 


BB nern 
DATO. noria acaso (4c 
POWOTS coooooooo oo». EA er rd 
sheriff disqualified in insolvency...... 1101 
summons against corporation served 

OD ..o.oo.oo..» sees wire is sun ee 22 
supplementary proceedings..........: 
.622, 623, 640-645 


..c.......0....OEOOEOEOEOOCOOsS3Ss. 


Receiving Stolen Goods. 

bringing into state property stolen in 
another state ..... 

evidence, sufficiency Of.....ooooooo.. 2154 

receiver is vagrant......o.oooo.....2088 


Recognizances. See Bail. 
appearance of accused before justice 
OÍ peace ..oooooooooosomosoro..1955 
before superior court............1957 
change of venue in criminal actions. .2021 
forfeitures, actions on....1965, 2231-2236 
fugitives from justice..........2244, 2245 
good behavior on suspension of sen- 


sooo oe oo 00 © 1 


tence re A A Oe 
mistake in charging offense..........2163 
peace, proceedings to preserve....... 


L... o... 11940, 2202, 2203 


Of part ....o..o.o.... ee HAT 
stay of execution for fine and 
CostB ini ar 22 04, 2209 
where deposited ...ooooooooooo.o..1915 
pending preliminary examination.....1952 
prize-fights, prevention ...... Pree onl: 
support of wife or child, when.......2444 
taking, entering and forfeiture in 
criminal Cases ...ooooooo... 2086-2090 
WILDCSSES ...oooooomooooooooo..-.1959, 1960 
commitment for failure to give...1962 
minors or married women, how...1961 
wrong county, defendant bound over 
to proper CoUNty...ooooooomooo.. 2164 
Records. 
appeal, what part o0f........ooooo....1729 
county clerk, to keep what.......... 75 
crimes relating t0......oooooo. 2347-2349 
evidence, when c.o......12514-1263 
final record in criminal cases, what in- 


cluded ......... EEE O UA 
homestead declaration ......ooo..... 960 
jJudgments rosas eo... 444-450 


lost or destroyed, action to restore, 


+ Procedure ......... EEE 1/1 
appeal, time extended, when...... 1274 
costs, how taxed......... ...1275, 1277 


court proceedings, how replaced...1271 
hearing and evidence............1273 
Marriage records ....o.ooooooooo. 1276 
probate records, restoration......1276 
substitution of copy, when........1270 

probate, to be kept by clerk of su- 
perior COUMt. AAA sews aes centers 

Redelivery Bonds. See Attachment; 
Execution; Replevin. 


Redemption. See Execution; Mort- 
gages. 

Reference. See Arbitration and 
Award. 

accounting on default.......ooooo.o.. 411 

agreement for, filing......oooooo..... 318 

civil actions ........... A Ct 

claims against decedent's estates.... 

ans tic oo.oooo...1485, 1486 


consent, with .......... TEE 
without .... 


369 
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Reference (Cont'd). 
judgment on report of referees...... 
may be ordered, to whom........ 
partition, appointment of referees to 
ascertain liens 
liens, notice to holders to appear.. 
report on lienS.....ooooooooo... 
exceptions to... 
confirmation of report. 
sales at auction...... 
referee not to be interested in.. 
report of, contents and filing... 
exceptions to . 875 
conveyance on confirmation. 875 
referees, acceptance of bribe, penalty. (2322 
appointment and powers.. 2 


377 
e... 371 
854 
855 
856 
857 
858 
864 
873 
874 


(E E EE EE E E E 


in partition proceedings......845-847 
bribery of, penalty......ooooo.o..2320 
challenges to ....... ae DO 
court commissioner may act as.... 85 
fees of, amount allowed..... una. 483% 
influencing, penalty ....ooooooo..232) 


intimidating, penalty ............2368 

powers of ......... cine Des ewes . 374 

to subpoena witnesses....... a 1217 

promising decision, penalty.......2326 

qualifications necessary ..... ner. 312 

trials Dy usa ... 374 
exceptions to findings and con- 

ClUSIONS: nasser sehen .... 383 

report, filing and proceedings on.... 376 

contents of win. aa 3 70 


317 
617 


setting aside, in whole or part.... 
supplementary proceedings coe 616, 


fees: Of u wenns 039 
oath, unless expressly waived..... 618 
Refunding. 
by legatees and devisees, when. .1336, 1337 
Registration. 
of animals, fraud 1M.......ccccccces . 2093 
of trademark, fraud iD..............2099 
Religious Assemblies. 
disturbing, penalty ......... „.....2499 
prevention of religious acts.........2498 
Remedies. 
civil not displaced by criminal 
Code sen rere Trae 2295, 2296 


Removal from Office. 
power unaffected by enactment of 
penal COUG>.és0s0s 02.02.0050 nen ZEIT 


Rents and Profits. See Ejectment; 
Landlord and Tenant. 
recovery in forcible entry and de- 


tainer ...... e 2001 
in injunction ......... casa col 
Repeal. See Statutes. 
Replevin. See Claim and Delivery. 
buildings may be broken open, when. 714 
claim of third person..........000.. 716 
affidavit and bond of plaintiff 
A x ct adwesnaaatay ea oe 116, 717 
concealed property, how taken..... . 714 
custody of property............6. . 715 


delivery, when may be claimed. ah 707 


Replevin (Cont’d). 
affidavit for 60060000069000000000000 
DOUG for dei cas 
sureties, objection to.......---- 710 
justification ...... 710 
service of affidavit and bond...... 709 
justice’s court, form of order........ 1890 
procedure ...cecccccncccees 1196-186 
service Of Wit..cercccssccscces L762 
redelivery bond . 711 
sureties, qualifications ........... 713 


708 
709 


justification ........ a cle 
return of sheriff.....oooooooooooo.o.. 117 
Reprieves. 


Lyles OS 


Requisition, See Fugitives from Jus- 
tice. 


Rescue. 

contempt of court, when...........-1049 

officer may command assistance to re- 
take qeda sc .2085* 

penalty in cases Of...ocoooooooooo...2999 


Reservoir. 
malicious injury of dams, etc........2658 


Residence. 
suits for divorCO...ooooooomoooooooo. 984 
summons, service by copy at......... 226 


Resisting Officer. See Crimes 
Punishments. 


Restitution. 
issuance of writ on appeal, when... .1742 
suspended in forcible entry and de- 
tainer by appeal...... ob ae a asi 808 
writs of, in forcible entry and de- 
tainer ........ icons «819,820 
when grantable in ejectment..... 8U7 


Reversions. 
arises on devise for life, when.......1334 


Review. See Certiorari. 
costs in revisory proceedings......... 492 
court commissioner subject to, by su- 

perior Court ....oooonooooocanos»o 


governor may grant. 


and 


86 


Revival of Judgments. See Judg- 
MENUS. Anne ce davies ness 209° 463 

Revocation. 

letters testamentary, etc............ 

usa 1375, 1376, 1379, 1408, 1443 

wills AAA ARA A 1322-1326 

Rewards. 

conflicting claims, how determined... .2251 

county commissioners may offer..... (2249 
payment of ..... ERTL | 

governor may OfleT....ooooooo.... coa tl 
payment by sState......ooooooo.o... 2248 

Right of Way. See Eminent Domain. 

Riot, 

A A AO 


penalty wasser Sens ee 
Roads. See Highways. 


Robbery. 
acts constituting, penalty...oooooo..2418 
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Bobbery (Cont'd). 
sluice-boxes, quartz-mill, ete., on min- 

ing claim, punishment...........2703 
train, attempts ...oooooomoroomooo. «2091 


Rules of Court. 
fixing time for pleading............. 280 


superior court may establish...... 29, 36 
supreme court may make concerning 
appeals ...... Tee rr YE 


may prescribe ....ooooooomommo... 13 


Sailors. 
wills of FAIRE GREEN E ewe eLoeO 


Sales. See Attachment; Execution; 
Executors and Administrators; 
Garnishment; Partition. 


Saloons. See Intoxicating Liquors. 


School Districts. 

actions by and against..........-950-954 
, on official bonds..............958-962 
appeals by, bond not required....... 1721 
appropriation of lands by......... 906-920 
public works, bond to secure laborers, 

Be. sis acne oes es e's ins ....1159-1161 
summons, service on whom.......... 226 
School Fund. 
fines and forfeitures paid to, when.... 966 
Schools. 
doors of schoolhouses to swing out- 

WTO) sie 2525 
escheats inure to permanent school 

fund oooooooooroonoroncosocsososo 
Seals. 
affixing without wafer or wax valid. .1258 
court commissioners, seal of.......-. 
superior courts, seals Of.....ooooooo..o. 38 
supreme court, seal of..... aa. E 


Searches and Seizures. 


warrants for property stolen or em- 
bezzled ...... oa erat 
CONTENTS ..oooooooonooooooor.os. 2239 
counterfeit coin and apparatus....2238 
execution ..esececesosooocooee oe 2240 
gaming devices .......... Gece eves 2238 
issuance and directions...... 2237-2239 


property seized, disposition of....2240 
Search-warrant. See Searches and 
Seizures. 
form of, issued by justice...........1935 
Secretary of State. 
summons deposited with deemed ser- 
vice against corporation, when.... 227 


Seduction. 


action by parent or guardian..... ... 185 

by woman for own seduction...... 186 
attachment in action fOr.......o..... 648 
corroboration necessary oooooooooo» -c443 
costs, limited ...ooooooooooorooooo.» 417 
evidence, corroboration necessary..... 2155 


justice of peace has no jurisdiction... 45 
limitation on action against......... 159 
punishment ....ooooooo.mo... ceo.onooo 2141 
suspension by marriage..... e... 2441 
revival through abandonment. .2441 


Sentence. See Crimes and Punish- 
ments; Judgment. 
commencement, time of, where appeal 
taken ssceccsescevccecccsoces ott 46 
where no appeal taken..........1746 
deduction of period of imprisonment 
pending appeal ......o.o.....1743, 1750 


Sepulture. See Cemeteries; Dead 
Bodies. 
burial or cremation, right of........ 2490 
interference with funeral or corpse. .2492 
opening grave to steal body, etc., pen- 
alty ..ooooooooooon... es 2491 
road through cemetery, penalty...2493 
receiving body wrongfully disinterred.2491 


Sequestration. 

enforcement of judgment by........ 612 
Servants. See Master and Servant. 
Service. . See Notice; Process. 

Session Laws. See Statutes. 


Sessions. 

courts, fixed on holiday, effect...... 65 

failure, not to affect proceedings.... 67 

superior courts, when and by whom 
may be held........ooooo.o...... 27-29 

supreme court, when and where held.. 4 


Setoff. See Counterclaim. 


defense of, when allowed............ 266 
against trustee on a claim against 
beneficiary .....o.o.o.oooo.... 267 
against executors, etc, claim 
against deceased ..... ras 208 
effect of judgment............. 269 
actions against executors, trustees, 
ete., setoff allowed...........- 
judgment, when setoff estab- 
lished... essen 271% 
in favor of defendant denied 
when. Sasse 272 
dismissal of action by plaintiff pro- 
hibited ........ reer TT ... 408 
judgment for .........- aaa 433 
justice's court, extent of allowance..1861 
mutual judgments in........ 1873-1875 
pleading and judgment........... 1789 
pleaded against assigned debt, when. 191 
in ADNSWEL ....oooooooooooo.... 264, 271 
right of not conferred nor defeated by 
assignment .....oooooooooo».. 266, 272 


value of improvements in ejectment.. 799 
Sewers. See Drains and Sewers. 


Sex. 
construction of words importing...... 148 


Sheriffs. See Constables. 


bail not to be furnished by..... u... 765 
lieu money, deposit in court, lia- 

bility for detault...... ee 769 

contempt, what constitutes........ ..1049 


escape of prisoner on eivil arrest.... 772 
bail given by sheriff............ 772 

judgment, liability on official 
bond c.o.0.0...09100000001..0.000000. 773 
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Sheriffs (Cont'd). 
executions, duty to serve and make re- 
CUED: Sun see 513-517 
penalty for failure to pay over col- 
¡Ci a4 vie see ek wees oeeeseee. O10 


fees, schedule of........... ers 494 
maintenance of prisoner on civil 
arrest arc Tal 
mileage when plural service "in 
same cause ...... res ... 501 
computed from courthouse..... . 503 
proceedings for custody of friend- 
less. children 2... inde 1707 
habeas corpus, no liability for obeying 
Orders .iconossrcranncinas io sss 1079 
service of writ on and by... .1068, 1069 
garnishment of moneys in hand...... 664 


jury summoned by open venire....107-110 
levy and sale on execution. See Ex- 
ecution. 
limitation on action against......... 159 
for escape of prisoner........ee0. 161 
no suspension of statute because 
of personal disability........ 169 
mittimus, issuance and execution....2207 
not: to practice: law... ur: 127 
orders as tu prisuner condemned to 
A bhia iris 2210 
return of proceedingS...oo.o.oo.... 2217 
prisoners in county jail to be em- 
ployed ........ coscrrorsrsorrsroeo/y 
process, directed Tovar src . 35 
in justice's court, service by.1760, 1762 
TETUTD Of aaron cocer 1709 
receiver in loggers” lien cases........1173 
surrender of custody by, when....1173 
replevin, approval of bond in....... . 709 
buildings may be broken open, 
WHEN? dansa coe 714 
custody of property......... eviews 420 
liability for sureties before jus- 
tification ars 710 
TEetUIN ..oooooomoorom”orosoosos. coe 717 
sale, personal property, delivery ..... . 586 
surety on executor's bond, not to be..1410 
summons served DY..cooooocmoooooo.oo 225 
A A 06s oie bares Sis 237 
supplementary proceedings, liability for 
property delivered without exe- 


CHLION: agiriaren deeds were: aede 621 
application of proceeds of execution 
hike aos “SMS. TEE ‚622, 623 
payment or delivery to receiver, 
WHEN een 622 
telegraphic copies of orders or writs 
served by ..... Sekt - Sateen as . 254 


Shipping. See Boatsand Vessels; Car: 
riers; Pilots. 


Shows and Circuses. See Theaters and 


Shows. 
Signatures. 
definition „u... saurer ee 2308 
obtaining by false pretenses er 2619 
Signboards. 
private, erected y ere a : 
tO: GSN Wee eee ae 271 
public, malicious injury fo e .2716 


Silverware. i 
fraud in sale of ....oo «eooc. 2080-2683 


Slander. See Libel and Slander. 
answer in justification ...oooooooo.. 292 


costs limited ........ essen meee All 
falsely charging certain crimes ..... 294 
female, slander of ..._....... 2433, 2434 


justice of peace has no jurisdiction.. 45 
limitation on action ....oo.ooo ..... 160 
pleaded, how (EE E EE EE SE T E E E E 6.00000900 292 


Sodomy. 

action for falsely charging ........ 294 
definition and punishment .........2456 
Soldiers. 

wills of ....o. eee ( EE SE EK ZE ZE E E] 6:6 4/5 4S LOOU 
Special Findings. 

control general verdict ..... ea 900 
court may order jury to make ...... 364 
requests for ..... Vad: 28 CaS 8a aao OEE 


Special Proceedings. 
judgment in, determines what .....1000 


motion IN ,.+...... a 000 
order in nad an ....... . 1000 
parties in, how designated ae ee 999 


Specific Performance. 
actions for purchase price of land... 195 
contracts of decedent .........1610-1620 


State. 

actions against, authorization of suit. 886 
appeals, how taken .........-..-- 888 
bond for costs ...... ..... en 990 
judgments, how satisfied ......... 889 
limitation on actions .....o ess... 890 
service on, how made ...... .... 887 
trial, how conducted ....o ...... 888 
venue of action ...... .o.ooo.o... 886 

actions by, no limitation on ........ 167 
on official bonds ...... ....... 958-962 

appeal in criminal prosecutions, when 


allowed caw ee ne 


appropriation of lands by ........891-900 
confession of judgment by ......... 414 


costs in civil actions, liability ..... 491 
eminent domain against, service of 
Process in wis cscs coerced ee sas 923 
decree appropriating lands, how 
made effective......... ne odie 928 
included in term person ........... 2303 
public works, laborers, etc., to be se- 
cured by bond ........ ....1159-1161 
treason against ........ steeds 2017-2319 


verification of pleadings, by whom.. 281 
war, levying against, what amounts 
to 9000000080 @eeeeeeee E E e e... es. 2Sl8 
Stato Auditor. 
cost bills, auditing and crediting of. .2229 
State Board of Control. 
indeterminate sentences, how and 
when determined ...... +...oo... 2282 
State Land Commissioner. See Com- 
missioner of Publie Lands. 
State Lands. See Public Lands. 
Statement of Facts. See Exceptions, 
State Officers. See Officers. 
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State Penitentiary. See Penitentiary. 


State Reformatory. 
commitment of first offenders ......2277 


State Reform School, See State 
Training School. 


State Training School. 
commitment of juvenile offenders 
.... e..0.0.. . 1980, 2276 
order of court ........ meses. ee.. 1980 
conviction of juvenile before justice, 
transfer of person and papers to 
superior COUrt ..ooooooooooooo...-1981 
discharge, effect of ......ooo ».......1988 
examination and hearing ..........1983 
expense of commitment and release..1984 
order to guardian to show cause....1981 


service and return ....... 040501982 
review by superior and supreme 
COULTE ...oooooo ........ ° .1985 


sentence to, duration not to be fixed. 2195 
termination by board of managers..2195 
term of confinement ...... e. coe aaa 1980 
warrant of commitment . .1983 
certificate and directions ........1984 


State Treasurer. 
escheated estates, money of, to be 
paid into treasury ..ccccee .....1360 


Statute of Frauds. See Frauds, Stat- 
ute of. 


Statute of Limitations. See Limita- 
tion of Actions. 


Statutes. See Laws. 

amendment by reference to Ballinger’s 
Code 

compilation, Ballinger’s, official .... 151 

construction of ..... snes as ce Lee 
in pari Materia .....o.o.oo oo... ... 145 
Penal Code ........ . 2298-2302 
provisions of lien laws ....... ...1208 


Criminal Code, rule of construction 
de oras a eas 2294, 2298 
common law to supplement ..... ” 2299 
continuation of prior acts ........2300 
former laws repealed .....ooooo..23001 
revival not effected by repeal .. 
foreign, admissible as evidence, how..1259 
pleaded, how 050540. e6ceeede sees 289 


in indictments, etc. .....oooo.. 2069 
private, how pleaded ........ Lessee 239 
repeal by reference to Ballinger's 

Codes acc cal okies es 152 
or amendment of penal, effect...2006 
time, how computed ..... ...o..... 150 
words, certain, how construed......146-149 
Stay. See Execution; Supersedeas. 
allowance on appeal from justice's 
COUTÉ wee scene oo ose, ma 1911, 1912 

EMOCE A te Gewese tae ies 1913 

appeal in contempt proceedings not 
EO) een dr aa 1062 

in forcible entry and detainer, 
o Austen oes aes 32 

eriminal execution before justice, 


how procured oo... .. o. 


60000900800 


Stay (Cont'd). 


injunction, release of errors neces- 
BATY \iweeaeeie- wads cues se... 128 
dissolution, damages, when “award: 
ed ........ 00..0%.000 (E EE EE EE ZE SE S 736 


justices’ courts ........ ......1867-1872 

pending security for costs in justice’s 
court ET UN Lt 

under writ of certiorari eevee »....1006 


Steamboats. See Boats and Vessels. 


Stolen Property. See Receiving Stolen 
Goods. 

disposition of ....o.oo oooo.oo..... - 2009 

restoration to owner ....o .oo..... «2129 

search-warrant for ....oo ..........223/ 


Storage. See Warehousemen. 
lien and sale for charges ......1191-1196 


Strikes. 
penalty for endangering life by refus- 
ing to labor 


Subornation. See Perjury. 
Subpoena. See Witnesses. 


Subrogation. 
payment by bail of stayed Judgment 
in justice’s COUTE EE T 18 

by one joint judgment debtor ... 

when inures to sureties or sheriffs 
compelled to pay judgments .... 978 

Suicide. 

assisting, penalty ....o ......238/, 2388 

attempting, penalty E ....... «2386 

defined .2385 

incapacity of person committing no 


defense .....ooo ceoosooso 0....0.0:2399 
Suit. See Actions. 
Summons. See Process. 
Sunday. 
habeas corpus issued on ......o.o....1084 
legal holiday ........ ae sa. OL 
Sabbath-breaking, defined. Case ...2494 


horseracing prohibited ...... ....2199 
observance of other day..........2196 
religious meetings, disturbing .... 
service of process prohibited ..... 2497 
theaters and shows not to exhibit..2499 


Supersedeas. See Execution; Stay. 
appeal does not stay proceedings....1722 
bond for stay, conditions and effect 


eso *#@eeee08e¢46 %e..... 1122, 1727 
time of filing ur. <ooasess 1726 
eriminal actions, appeal effects..... 1745 
Supplemental Pleadings. 
allowable . . 00400000 .. 090.0 0000000009090 308 
Supplementary Proceedings. Sce Exe- 
cution. 


Supreme Court. See Courts. 


Supreme Court of United States. 
appeal to, injunctions remain effec- 


IVO Acesecssees waere ese saws 17124 
Surety. See Bonds; Principal and 
Surety. 
Surgeons. See Physicians and Sur- 
geons, 
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Surprise. 


ground for new trial ....... ...... 399 | 


judgment, setting aside for ........ 303 


Surrender of Bail. See Arrest and 
Bail. 


Survival of Actions. 

causes which survive to or against 
executor or administrator......... 967 

limitation on actions by and against 
representatives ....ooooo o.oo.o.».. 170 

personal injuries ........ ......183, 194 

representatives or successors may be 
substituted ....ooooo .o....o.o oso 193 


Talesmen. See Jury. 


Taxation. See Tax Commission; Tax 
Deeds. Ä 
actions involving, jurisdietion of supe- 


FIO? COn een cota 10 
county levy to pay cost of condemna- 

TIONS costa. re veer ee 902 
credit to county on payment of cost 


bills “asia cv. She ees ae Da 
injunction against, tender necessary.. 955 
complaint in ....o ....oo ....... 956 
construction of statute ..... u... 957 
limitation of actions affeeting sales. 162 
preferred payment out of decedent’s 
estate ....ooooo ooo.o.ooo »o......1568 


Taxation of Costs. See Costa, 


Tax Commission. 
escheats, powers and duties relating 
t 


o %0....0. 6000000000000 606.0... ..0 . 1359 
accounts of administrator filed 
A A discs LOGO 


advice and assistance of attorney 
general, duty to render ........1363 

records of property and proceed- 
OBS ess een es 1301 


Tax Deeds. 
evidence, certified copies as, what suf- 
Belent 1 


limitation on action to cancel .......162 


Teachers. 

exempt from jury duty ....... ...97, 98 
Telegraphs and Telephones. 

malicious injury to lines and appara- 

TUS) 202000 e eesooooo .......0. 2090 
messages, interference with .......2656 
service of writ or order by telegraph.. 254 
telegrams, tampering with .........2660 

divulging ...... common. e......2002 

Opening sealed message .........2663 
Telephones. See Telegraphs and Tele- 

phones, 

Tenancy in Common. See Joint Ten- 
ancy; Partition. 

ejectment against cotenant, proof 
necessary ........ hee 

occupying claimant and legal owner, 

WIEN: une see pensados 100 
Tenant. See Landlord and Tenant, 


Tender. 
costs allowed defendant ..... ..485, 486 
justice’s court, judgment in case of..1860 


Tender (Cont’d). 
taxes, in actions to enjoin collection 
AR A 955 


Testament. See Wills. 
Testimóny. See Evidence, 


Thanksgiving Day. 
legal holiday ....sese o....... cove 61 


Theaters and Shows. 
children employed in immoral exhibi- 
A een ee o... 2.2446 


Threats. 
duty of magistrate on complaint of 
threatened offense .v...o..oo o... e 01937 


Timber. 
malicious injury tO .....oo ........2659 


Time, 

computation of .......o .......150, 252 

enlargement for answer or demurrer.. 303 
for filing bill of exceptions ...... 393 
for filing briefs ...... .. seseo ... 394 

extensioa of, when allowed ........ 250 

pleading, court to fix rules ......... 280 


Title. See Quieting Title. 


Tobacco. 
cigarettes, cigars or wrappers, sale to 
minors unlawful ......ooo »......2445 


Tolls. 
illegal demand, penalty ..... ......2715 
jurisdiction of superior court ...... 15 


Torts. 
falsely charging incest, fornication, 
adultery, whoredom or sodomy ... 294 
jurisdiction of justice of peace...... 44 
libel and slander ....... ......292, 293 
Towns. See Municipal Corporations. 
Trademarks and Trade Names, Ä 
affixed, when deemed to be ........2598 
counterfeiting, penalty ..... ...... 2596 
displaying goods with false trade- 
MATK. zus Ca escese 000000. 2997 
form and similitude defined ........2600 
fraudulent registration .......o 06.2599 


Trade Unions. 

bribery of representative ..........2676 

receipt of bribe by representative. .2677 

Training School. See State Training 
School. 


Transitory Actions. 

Venue esses o.oooporoso seve .205-207 
Treason, 

definition and penalty ........ ....2317 
evidence required for conviction... .2317 
levying war defined ..... oseese.. .2318 
misprision, penalty s.s.s.. .........2319 
Treble Damages, 

wanton Waste ..ceceee scosese oss. 938 
willful trespass Coccccce eoscces coe 93Y 
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Trees. 

malicious injury to ...0.00000 ......26599 

Trespass. 

administrators, etc., actions by and 
against ....ooo.». ceee .....1536, 1537 


casual, single damages ..oo.o.o.o» .... 940 
criminal responsibility ...... +..--2009 
damages for injuring trees or shrubs. .939 
injuries to unsurveyed lands ....... 942 
involuntary, single damages ........ 940 
limitation on actions for .... ...... 159 
posting advertisements on public or 
private property, penalty... +... .2708 
railway tracks, penalty ..... ...... . 2664 
warning against, sufficiency ........ . 2665 
willful, on public or private grounds, 
treble damages ........ 


Trial. See Depositions; Evidence; Ex- 
ceptions; Venue; Witnesses. 
adjournment, pending deliberations 
Of jury ..oooo.o ...... sas Bee 
agreed case, submission of .......... 378 
judgment on...... veda essas 19, 380 
arbitration and award ...........-.420-430 
argument of counsel....oo»o oo.o.»o... .339 
challenges to jury ...ooooo o...» .324-336 
charging jury . Sí leere. 308 
exceptions, when may be taken ... .339 
claim to property levied on, proceed- 
ings .. 0,00... ..oo 0.90 ...573-577 
conducting, manner of .......oo eee. 339 
confession of judgment ..........413-419 
continuance, motion for .....»... oe .322 


terms Of .....o osooso oeooono.. os 322 
criminal cases ........ e... eo. 2131-2165 
right of accused to speedy trial 

ei I AU 


court, trial by— 


decision, how Made.....oooo.o.o.. 367 
dismissal, when granted ........ 408 
findings deemed verdict ........ 368 


issues against joint debtor served 
after judgment .wecccsceeees 
verdict, extent Of ..o.ooo .o..... 
judgment on findings, etc........ 
- on verdict, entered when ..... 


441 
441 
367 
431 


nonsuit, granted when .......--. 408 
effect of ...... arr ee 410 
order of procedure ........ .... 368 
reference, consent by partics..... 369 
court may order, when ..... ss OF 
ordered to whom ..... eee. waa Or 
decisions may be rendered anywhere 
in State ....ooooooomooono os» 42 
filing in county where pending, im- 
mediately ....ooooooooooooro... 42 
default, judgment on ........ ..411], 412 
defined ..o.oooo +...» ne A age 312 
divorce procecdings .......- . 996, 997 


ejeetment, issue of counterclaim..... 798 


eminent domain, same as civil ac- 
tionS.. +...... escccss ..895, 912, 926 

exception8 S..o..oo ooonoo. o..... .381-387 
bill Of ...oooo.o ..o....» eee 338-397 

forcible entry and detainer ..... 824, 836 


proof required of plaintiff ....... 825 


Trial (Cont'd). 
garnishment .....o.ooo oo... 
hearings in county where pending... 
instructions, further to jury, when.. 
issues defined 
fact, arise when ,....o.o.oo ooo.» 
how tried ........ 
jury may be demanded ....... 
kinds of ........ 
law, arise when .......o ooo...» 
how tried 
notice of trial ........ »........ 
other issues, how tried 
judgment directed, when 


e........... . 


(TESES EE] 


.000.0.000000 


........ 0. 


ooo... 702 


41 
352 
309 
311 
314 
369 
309 
310 
313 
319 
315 
340 


taking and entry..404-419, 431, 433-443 


juror as Witness ...o.oo».». ..ooooo...o 


jury trials— 
admonitions tO o.ooo.o.o.. eo.o..o.o 
agreement of, proceedings On.... 
number required for . 
care of while deliberating ....... 
communications with, prohibited.. 
custody and care in felony cases. 
disagreement or discharge, new 
trial 
discharge, 
dence 
without verdict ...oooooooo.oo... 
expense of keeping ......- 
further instructions to, when..... 
impaneling ....... eis 
number, reduction by consent ... 
Oath of ...ooooo cece cece nr nen ee 
papers, ete., entitled to, on deliber- 
ation ........ 
polling, manner Of ........ ..... 
separation .... 
sickness of juror, proceedings on.. 
talesmen, summoning of 
verdict, manner of giving ....... 
view by 
waiving, manner Of .....oo.. .... 
justices’ courts 


"on challenge to evi- 


348 


345 
356 
358 
349 
349 
346 


354 


340 
353 
350 
352 
323 
323 
338 


351 
359 
346 
347 
323 
357 
344 
316 


eee ws 1847-1856 


mandamus, questions of fact to jury .1019 
02 


certification of verdict .... 
new trial, motion for ... 
new trial, errors warranting ......- 


opening statements of plaintiff and 


defendant .....o.o.oo ceceo ...|..... 
pleadings, when to be filed 
order to file ... 
postponement, costs as condition .... 
proof, order of taking ........ ..... 
questions for decision of court ...... 
for jury +..o.ooooo. o. e...... TEPE 
reference by agreement, filing and en- 
rY ...oooo.o. .. c.o essee eevee 
trial by referees ........ 
right to, after notice ...... 
special findings, requests for 
court may require 
suretyship, determination of ....... 


verdicts— | ze E 
action for specific personalty..... 
assessment of amount of recovery.. 

error in, ground for new trial.... 
disagreement, discharge of jury.. 
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Trial (Cont’d). 
discharge of jury, judgment di- 
rected, when ...... .... s... .. 340 
disqualification of juror, effect on. 97 
ejectment, what jury shall find.795, 798 
form for, recovery of specific per- 
BOnAUY soosse “neuere osease 308 
general, defined ..... seese eo... 362 
rendition Of .....0.. seses ooo 364 
holidays, may be received on .... 64 
informal, correction of....... ..... 360 
joint debtor summoned after judg- 
ment Sc nee wee eee Ail 
manner of giving .......o .....o 
number of jurors required for 
agreement ..scceee cocceeee oo 3598 
reception of ...oooooo ......396, 361 
setting aside, grounds ..... ..... 399 
special, defined ..... ses s.m. .... 902 
controls, when ...ooooo o...... 369 
rendition Of ..oooooo oo.ooo.. . 364 
Written Susanne 625000 sO 
Trial De Novo. 
on appeal to supreme court .........1736 
Trusts. 
actions by trustee of express trust... 180 
costs, against beneficiary, liability of 


trusto „ansehe «e .... 489 
trustees, appointment in action to 
quiet title sicer ana stos 189 
setoff may be interposed against 
actions by ...... +. SE 2 


may be set up in actions against. 270 
suit in own name, when ......... 180 


Turnpikes. See Highways. 


Undertakings. See Bail; Bonds; Re- 
cognizances. 
included in term bond ...... »..... 2303 


Unions. See Trade Unions. 


United States. 

judgments of courts in this state, lien. 445 
satisfaction, entry of ..... eseese 455 

lighthouses, injuries to ...... a 2655 

supreme court, appeal to, effect on in- 
junctions, ....oo.o.o ossee 000... 1724 


Unknown Heirs. 


actions against ..... Pao weave ea 229 
summons by publication, authority 
and effect ..... . ... .0....... es . 230-232 


Unknown Owners. 

summons in eminent domain by pub- 
lication wudansc Serie owes - 23 

Unknown Parties. 

partition, notice to ..... ...o.o. ..841, 842 
allotment to, how made ..... ... 845 


provisions for protection ....... 70 
compensation for inequality, not 
to be adjudged against........ 881 


investment of share of proceeds.. 877 


Unlawful Assemblages. 
anarchists gathering, to advocate doc- 


trines en ee an 2566 
permitting use of premises by, 
Penalty. «sano seis usss ee eat 


definition and penalty .....+ eo..o...230 
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Unlawful Assemblages (Cont’d). 


destruction of property by ..... ....2552 


refusal to disperse after warning....2551 
masked and disguised persons, pen- 
alty A weinen 2000 
Unlawful Detainer. See Forcible Entry 
and Detainer. 
Usurpation. See Quo Warranto. 
of office or franchise prosecuted by 
QUO Warranto ....o ....o.........1034 


Vacation of Judgments. See Judg- 


menta, 
Vagrancy. 
arrest without warrant .......o. «..-1969 
bond for good behavior ....... LO 


breach, what constitutes .........1973 
new sureties, when required .....1974 
commitment for, when ....... N role 
confinement of accused, when .......1970 
definition Of ......ooo o.ooooo.o. cence 1967 
discharge on bond after commitment.1975 
juvenile offenders committed to state 
training school ..... ....... 1980-1986 
material for hard labor, provision for.1978 
proceedings, what provisions govern. .1968 
proceeds of labor, disposition of......1979 
record of conviction, where filed....1972 
sentence to hard labor, when ....... 1977 
trial on demand in superior court ...1976 
vagrants, who ar0 ..o.ooooo .........2088 
Value. 
ascertainment in larceny ..... ......2606 
Variance. See Crimes and Punish- 
ments; Indictment and Informa- 
tion; Pleading. 
Vehicles. 
malicious injury or removal .........2009 
Vendor and Purchaser. 
action to vacate purchase, receiver... 741 
homestead, free from judgment lien.. 562 
vendor's lien, homestead subject to... 533 
Venire. See Jury. 
for grand jury on discharge of panel.2027 
open, when to issue ........ csse 107-110 
juror not to be twice summoned in 
ONE year ..oooooo coves o.o.oco».» 111 
sheriff to serve ....ooo.oo eeeeceeee 108 
Venue, Civil Actions. 
actions triable in different places can- 


not be joined ....ooooo ..o...oo ... 296 
boundaries, action to establish lost .. 917 
change of, on motion ..... ...o.o..... 209 

counties to which change may be 

Made <.escvss sai a hs 210 
depositions admissible in court to 
which removed ....... ee 2 

grounds authorizing ....... ere 209 

jurisdiction of court to which 

changed «....ceee 0ooaoo.o.. a Alo 
new county created, changes au- 
thorized .......o. +... <... Fu all 

number of changes limited ....... 210 

stipulation for change ........... 216 


transmission of record and papers 
e... .. oso... a re 2lD-2l9 
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Venue, Civil Actions (Cont’d). 
costs and fees of change........ 215 
failure to transmit, may vacate 
Order ars a le 
when deemed complete ..... Te. 
chattel mortgages, foreclosure of 
ae ne Sauer e 104, 1111 
commencement in wrong county, 
changed how ....oooooo.o....-..208, 209 
Corporations sn as e 206 
forcible entry and detainer sur... 
forfeiture, actions for ........ ..... 966 
justice of peace, actions before.1756, 1757 
change: Of > iv cwslead ca: eased 1774, 1775 
wrongful, waiver or objection ....1857 
letters granted in what county.1284, 1285 
mandamus, trial of en of fact 


iD ges Renee va 1019 
mortgages, foreclosure of err rere 1116 
to exeat ae Sv ehewbes ws ET 784 


perpetuation of testimony, application 
filed where u. see wie ...1249 
probate of wills, in what county. 1284, 1285 
public officer, against ee sages, 209 
real property, actions relating to.... 32 
proceedings affecting, local. .. ... 204 
recovery of penalty or forfeiture, 


local ato aaa eee mar es ea 205 
residence of defendant determines, 
When 25004286 ee ee . 207 


specific personal property, title or pos- 
session Of, local ..o.ooooo o... ... 204 
state, actions against seen «secos 886 
supplementary proceedings ......... 636 
wrong county, how changed .....208, 209 


Venue, Criminal Actions. 
accessories, prosecution of .....2017, 2262 
criminal actions eee ae re .2012- 2021 
duel outside of state ..... 
kidnaping, prosecution for ..... sese. 
letters, unlawfully sending .........2274 
libel, prosecution for .2428, 2429 
wrong county, prosecution in, cor- 
rected how . 2164 
Verdict. See Trial; Crimes and Pun- 
ishments, 
Verification. See Pleading. 
accounts and written instruments, 
COPICS: Of sess ceed were sono. 284 
information in criminal actions eee 2001 
mechanic’s lien claim ..... oa ehose „1134 
Vessels. See Boats and Vessels. 


CE EE EE SE E E v.r....... 


Wagers. See Gaming. 

Wages. See Liens; Master and Ser- 
vant. 

War. 

levying, what constitutes ...... ....2318 

limitation on actions by aliens sus- 


i pended ..oomoso ecnsro. na AA 
Ward. See Guardian and Ward. 
Warehousemen. 


duplicate receipts, when misdemeanor.2646 
fictitious receipts, penalty for issuing.2644 
lien for advance and storage charges.1191 

sale to satisfy .....o oo... «1192, 1193 


Warehousemen (Cont'd). 
livestock or perishabie property, 
when sold ... 193 
notice, how given ........ ....1196 
proceeds, how applied ........ .1194 
special contract, effect of ......1195 
mixing goods fraudulently, penalty. .2645 
receipts, refusal to give, penalty .2643 
cancellation, penalty for failure....2647 


Warrants. See Process. 

death penalty, warrant for......2210, 2211 

fugitive from justice ...... .2242, 2243 

justice of peace, warrant for arrest, 
Torm vorne rer ....1935 

search-warrant, form ..... an a 1935 
issuance and execution ......2237-2240 

surety of peace, form of warrant.....1935 


Washington's Birthday. 
legal holiday .. were G1 


Washington State Training School. 
See State Training School. 


Waste. 

actionable as other torts ............ 937 

administrator, etc., action by ‘and 
against ........ .oooooooo.1536, 1537 

damages for .....o.ooo ooo... coves 938 
in ejectment ........ ART 199 
on dissolution of injunction ss 197 

eviction for .....o.o. ...... onen. 938 

forfeiture of estate of tenant ...... 938 


injunction against, on public land . 
leased premises, constitutes unlawful 
detainer ...ooooos ccacces's so... 812 
limitation on actions for ........ .. 159 
maintainable against whom ........ 938 
occupant under execution sale........ 601 
tenant or guardian committing, liabil- 
UV oras 908 
Water Companies. 
impure water, penalty for furnishing.2543 
interference with appliances .......2 2657 
malicious injury to pipes and mains..2656 


Waters and Watercourses. 

closing channel an actionable nui- 
BANCO. curra sa «Sees Las 

dams and reservoirs, injury to ...... 

malicious injury of dikes, ete........2656 
injury to flumes and ditches ......2656 


obstructing, penalty .....ce. esses.. 2656 
placing dead animals in .......oo...2537 
polluting water supply, penalty..... 2542 
waterworks companies furnishing im- 
pure water, penalty ....... ..... 2543 
Ways. See Eminent Domain; High- 
ways. 
Weapons. 
aiming or discharging firearms toward 
human beings ....... sesse ..... 2559 
airgun, discharging a misdemeanor, 
when sesse.. variada DOY 
carrying dangerous ...... ee 2517 
concealing dangerous ....... e .....2917 
spring-guns, setting, penalties ...... 2518 
throwing deadly missile in public 
place susanne ee 2559 
' use of firearms by minors, penalty... - 2560 
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Weights and Measures. 
use of false, penalty 000000. +09... .2637 


Wharves and Wharfage. 

lien on boats and vessels ..... .....1182 

malicious injury to docks, quays, etc..2656 

wharfage charges, lien and sale for 
60..00 o.........1191-1198 

Whoredom, 

action for falsely charging ......... 294 

Widow. 

action for death of husband, when... 183 

Wife. See Husband and Wife. 

actions by, in own name ........... 181 
joinder with husband, when ...... 181 


separate defense, when ....... .. 182 
survival to, for pon injuries 
to husband ...omooo ooo... 194 


duress of husband no defense. to 
crime e..... e.e.e...o 


Wills. See Descent and Distribution; 
Executors and Administrators. 
advancements by testator, effect of ..1327 
after-acquired lands pass, when .....1335 
applications for probate or letters, 
power Of court ...ooo seeoceeee 1296 
appropriation of estate to pay debts 
as provided by ........ ...1519-1521 
beneficiaries, false personation of, 
penalty cscs sin. PO 
certificate of probate or rejection.... .1297 
children of testator, effect of not 
naming IN .....o.oo ooooooo.o 06-1326 
Citation to produce .....ooo ........1295 
construction of, intent to govern ....1339 
words importing number and gen- 
der „u. wi oossoo er 
contest of validity .....ooooo ooo.o... 1307 
annulment of probate, effect. 1311, 1312 
executor not liable for previous 


A 5 


ACES ri riera 1312 
costs, how taxed ........ ooo... .1313 
evidence admissible ....... s w6«.1310 
interested parties to be cited ....1308 
nonappearance, effect of ........ 1309 
contribution among legatees and devi- 
BEES nad areena eee esas 1336 
enforcement by court ......o ... 1337 
death of devisce before testator, ef- 
LOCO care 328 
o A (een eee ews 1338 
delivery before death, ta whom...... 1288 
deposit and custody of ..... Cee alt 
devises, who may Make.........oo... 1319 
for life, reversion of remainder....1334 
of land, estate conveved by .....1333 
to witnesses void, when ........ 1332 
devisees and legatees, contribution 
QMLONG ars sass nn Ao ski 1523 
discovery after administration be- 
gun, effect ....ssss osooso .1375 
dispensing with intervention of 
courts, effect ....... EEE E E 
evidence, admissible in.. ...... ....1304 
execution of, who mav make .......1319 
signer of testator’s name must 
subscribe as witness .......... 1321 


Witnesses to will ..o...oo o.oo....1320 


Wills (Cont’d). 

creditors of testator may be. ..1332 
Writing and signing .....1320 

executor's acceptance or renunciation, 
Ow 6. ...0...... 60. 090009090 ........]291 
liability for neglect to probate. ..1292 
foreign, how proved .......o 200... .1317 
proceedings after probate .......1318 

jurisdiction and powers of superior 
COUN: uses were wecereelers 
records to be kept .......o ......1279 

legacies, sale or mortgage of land to 


ay eeeee (E E EE EE 000000006000 60. 0006000 t 
legatees and devisees may be subjected 
a Cle) <n err dedo 


loss by execution sale, refunding of 
Shares ....o.o... . 1336 
enforcement of contribution for. .1337 
letters testamentary, when issued.1315 
lost or destroyed, how established....1314 
decree, what must show ........1315 
recording of ...... io SaSedeeaee 1319 
nuncupative, when valid ....... ...1330 
of mariner or soldier, good ......1330 
proof, how and when to be made.1331 
petition for order to produce...1293, 1294 
probated in what county....... 1284, 1285 
production by executor named, when -.1290 

proof where one witness dead, insane, 
or absent . ......1300 
where all witnesses dead, etc.....1301 


publication @eeeeosee 900000090 .......1288 
recording .0.000000 .0.091:0.0.0.0. ea. 1303 
in different counties ........ »..1306 


records, admissible in evidence....... 1305 
refunding legacies, when required...1336 
enforcement by court ...ooooo...1337 
when child not named .......... 1326 
when witness entitled to share of . 
estate ita eos vers 100% 
refusal of custodian to surrender. ¿01299 
restraining order pence proceed- 
ings 
revival of canceled will “not. effected 
by revocation later 
revocation of written, how effected...1322 
contract to convey estate does not 


eeee0oeeeeoeessee eee eet ee 0 @ 


TOVOKO cooooroo o..s.o eee 000..1324 
encumbrance or charge does not 
efect: „sun ee dr we 1325 


failure +3 aame child, effect of....1326 
second will, when revives first... 
subsequent marriage revokes, 
When ausser ea ‘cane loco 
setting aside of, revokes letters......1376 
term construed ....1338 
testimony reduced to writing and cer- 
tified A ed. Jase Se eeater nes ore 1302 
title to realty vests in devisee, when. 1366 
witnesses, testimony by deposition, 
WIEN, sa Saree ewe a 01293 
effeet of testimony ..... 
when may take devise........... 1332 


Witnesses. See 
dence; Perjury. 
abortion, testimony compulsory...... 2451 
acceptance of bribe, penalty 
attachment for Ee E E are 72720 I 


Depositions: 


..0.00000. 
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‘Witnesses (Cont’d). 
how directed and executed.......1222 
attendance compelled, when.........1215 
before arbitrators ‘compulsory weve 426 
before notaries, etc., on taking dep- 
ositions, superior ‘court may com- 
A .1236-1238 
court commissioner may compel. ee 85 
judicial officers may compel....... 57 
power of court to compel........ 52 
prevention of, penalty ....... ....2303 
right of accused to compel......2307 


attorney not allowed fees as........ 502 
bribery of, penalty......... cai 292 
competency, attorney, when 
petent sisi cres dni 
bribery, person guilty Oia 2330 
criminal anarchy, self-crimination 
not: Lo. ¡CXCUSO ¿rocosas 2568 
dueling, self-incrimination, 
husband or wife, when........... ¿1214 
infants under ten years incompe- 
ent ae 1213 
insane or demented Ba incom- 
petent .1213 
interest not to ‘disqualify . een 
excludes testimony, when...... 1211 
intoxicated persons at time of trial 
incompetent ............. 1218 
minister of gospel, when incompe- 
tent 
perjury conviction of, "disqualifies. 1212 
commitment for ....oooooomo....2339 


persons disqualified ..oooo.oooo..1214 
physician or surgeon ............1214 
public officer ...oooooooo..o.....o.1214 
who may testify ................1210 
contempt, what constitutes.......... 1049 
convicts, competency and eredibility.2290 
deposition DE nee 1223 
order for production to take testi- 
MODY cavccccesecs erkenne ld 
affidavit necessary ..... re ee ee 
eredibility, effect of interest........1211 
conviction of crime affects....... 1212 
criminal Cases ......ceccceeeee 2147-2150 
indorsement of names on indict- 
ment ropa ae . 2043 
indorsement on informations..... 2050 
deceased, certified testimony admis- 
SIDO: ans 247 
eminent domain, nonattendance and 
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